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§  643.]  FEATJDS   OF   DIBECTOES,  PEOMOTERS,  ETC.  [oH.  XXXI". 

A.    THE    OCCASION,  SCOPE    AND    PURPOSE    OP   THE    SUBJECT   HfiEEIN. 

§  64:3.  The  cause  and  occasion  of  this  siihject. —  Perhaps  the  most 
striking  feature  of  the  modern  era  of  industrial  development  is  the 
growth,  wealth  and  power  of  corporations.  The}'  have  built  the 
railway's,  dug  the  canals,  established  the  factories,  carried  the  ocean 
commerce,  and  assumed  control  of  the  industries  of  Europe  as  well 
as  of  America.  They  have  absorbed  a  large  part  of  the  surplus 
wealth  of  the  world,  and  have  accumulated  or  distributed  enormous 
ifains  and  profits.  But  these  gains  and  profits  have  not  always 
been  honestly  preserved  and  administered  for  the  benefit  of  those 
who  are  entitled  thereto — ^the  stockholders  of  the  company.  Cor- 
porations, with  their  vast  capital  stock,  their  great  income,  their 
rapidly-changing  personal  property,  and  their  large  purchases  and 
sales,  have  proved  to  be  a  temptation  which  corporate  officers  are 
too  often  unable  to  withstand.  These  companies  have  been  found 
to  be  efficient  instruments  of  fraud,  speculation,  plunder  and  illegal 
gain.  In  these  latter  days  the  robbery  and  spoliation  of  corpora- 
tions and  stockholders  by  the  corporate  directors  and  managers 
have  been  systematized  into  well-known  methods  of  proceeding, 
and  the  carrying  out  of  such  plans  has  become  a  professicm  and  an 
accomplishment.  The  skill,  audacity,  experience  and  talent  of  the 
highest  order  of  administrative  ability  have  reduced  to  a  certainty 
the  methods  of  diverting  the  profits,  capital,  and  even  the  existence, 
of  the  corporation  itself  to  the  enrichment  of  the  corporate  man- 
agers and  their  co-conspirators.  Corporations  become  insolvent 
and  utockholders  lose  their  investment,  while  individuals  become 
millionaires.  Illegitimate  gains  are  secured  and  enormous  fortunes 
are  amassed  by  the  few  at  the  expense  of  the  defrauded  but  gen- 
erally helpless  stockholders. 

The  expense,  difficulty  and  delays  of  litigation ;  the  power,  wealth 
and  unscrupulousness  of  the  guilty  parties;  the  secrecy,  skill  and 
evasive  nature  of  their  methods ;  and  the  fact  that  the  results  of 
even  a  successful  suit  belong  to  the  corpdration,  and  not  to  the 
stockholders  who  sue,  all  combine  to  baffle  investigation  and  ex- 
posure, to  discourage  the  stockholders  and  to  encourage  and  pro- 
tect the  parties  guilty  of  the  wrong. 

In  England,  ever'  since  the  year  1720,  when  the  "  South  Sea 
Bubble"  exploded  and  unsettled  the  finances  of  the  kingdom, 
there  has  been  a  constant  recurrence  of  "  bubble  companies  "  and 
dishonest  promoters.  The  English  reports  are  ifiUed  with  cases  of 
frauds  of  corporate  directors,  corporate  agents  and  corporate  c- 
ganizers.  A  system  of  jurisprudence  has  grown  up  from  these 
cases,  fhis  system,  however,  is  as  yet  in  a  formative  state:  ana 
there  is  no  branch  of  the  law  more  complicated,  difficult  and  full  ot: 
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OH.  XXXIX.J  FEAUDS   OF   DIKEOTOEa,  PEOMOTEBS,  ETC.  [§  644. 

pitfalls  for  the  court,  practitioner  and  client  than  that  growing  out 
of  the  frauds  of  corporate  directors. 

In  America  the  cases  involving  a  breach  of  trust  by  the  directors 
arise  generally  out  of  the  management  of  corporations  and  not  in 
their  formation.  These  cases  frequently  involve  colossal  transac- 
tions, and  exhibit  a  scope,  grasp  and  ability  for  railway  manage- 
ment and  manipulation  that  excite  the  stockholder's  admiration 
fully  as  much  as  his  indignation. 

It  is  a  curious  fact  that  the  American  talent  for  organization, 
executive  management  and  the  invention  and  adoption  of  means  to 
ends  —  a  characteristic  talent  that  formerly  was  engrossed  in  the 
political  affairs  of  the  nation  —  is  now  very  largely  engaged  in  the 
development  and  management  of  the  American  railroads.  With 
commendable  energy,  enterprise,  daring  and  sagacity  the  Ameri- 
can railway  has  been  built,  improved,  consolidated  and  perfected, 
frequently  far  in  advance  of  even  the  remarkable  growth  of  the 
country  itself.  For  the  most  part  this  work  has  been  done  hon- 
estly, efficiently  and  creditably.  But  hot  always  has  this  been  the 
case.  The  ingenuity  and  fruitful  cunning  of  adroit,  experienced 
and  unscrupulous  talent  have  plundered  and  robbed  the  corpora- 
tions and  the  stockholders,  and  have  brought  reproach  on  the 
management  of  the  American  railway.  Great  fortunes  have  been 
accumulated  by  "  wrecking  "  great  corporations.  Kailroads  which 
were  capable  of  earning  a  fair  return  upon  the  capital  invested 
have  been  rendered  insolvent  by  the  fraudulent  management  and 
illegal  gains  of  the  corporate  officers.  The  plans,  devices  and  meth- 
ods of  accomplishing  this  result  have  been  systematized  and  elab- 
orated to  a  degi'ee  equal  to  the  great  resources  and  fertility  of 
mind  employed  in  their  execution.  It  is  the  purpose  of  this  part 
of  the  present  work  to  explain,  so  far  as  is  possible,  the  methods 
of  those  frauds,  and  to  point  out  the  remedy  for  the  wrong. 

§  644.  The  three  classes  of  stoclcholders'  wrongs  herein —  The  cor- 
poration is  ordinarily  the  party  to  remedy  these  wrongs. —  Stock- 
holders' wrongs,  arising  from  a  breach  of  trust  by  directors,  a 
majority  of  the  stockholders  or  third  persons,  are  clearly  divisible 
into  three  classes.  They  are,  first,  fraudulent  acts ;  ^  second,  ultra 
vires  acts ;  ^  third,  negligence  of  corporate  directors.' 

There  is  another  class  of  grievances  —  that  of  internal  dissen- 
sions in  the  corporation  and  dissatisfaction  with  its  policy  and  acts. 
These,  however,  are  intra  vires  of  the  directors  or  majority  of  the 
stockholders.  The  law  gives  no  remedy  for  such  dissensions,  since 
the  stockholder  has  the  cof  porate  elections  as  a  remedy,  and  since 

1  This  is  the  subject  of  this  chapter.  '  See  ch.  XLIL 

2 Seech.  XL. 

(57)  897 
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§  645.]  FEArDS   OF  DIEBOTOES,  PEOMOTEES,  BTO.  [OH.  XXXIX- 

the  majority  are  to  rule  so  long  as  they  do  so  without  fraud  and 
within  the  powers  of  the  corporation.^  So  also  as  regards  the 
usual  suits  which  a  corporation  might  bring  against  third  persons, 
the  decision  of  the  board  of  direotoi's  is  binding.^ 

These  frauds,  ultra  vires  acts  and  acts  of  negligence  are  injuries 
to  the  corporation ;  and  the  corporation  is  ordinarily  the  party  to 
bring  suit  to  rectify  them.  The  frauds,  ultra  vires  acts  and  negli- 
gence of  directors  do  not  affect  the  stockholder  directly;  but  they 
affect  the  stockholders  indirectly  by  decreasing  the  corporate  as- 
sets, and  thereby  affecting  the  value  and  privileges  of  the  stock. 
Accordingly,  it  is  the  duty  and  right  of  the  corporation  to  bring 
suit  to  remedy  these  wrongs,  just  as  it  is  the  duty  and  right  of  the 
corporation  to  bring  suit  to  remedy  an  ordinary  trespass,  conver- 
sion or  fraud,  whereby  third  parties  injure  the  corporate  property 
and  interests.  That  a  corporation  may  bring  suit  to  remedy  the 
frauds,  ult/ra  vires  acts  or  negligence  of  its  trustees  or  directors 
was  the  decision  of  Lord  Chancellor  Hardwicke,  in  1742,  in  the 
case  of  The  Charitable  Corporation  against  Sutton.' 

§  645.  But  the  corporation  failing  to  do  so,  a  stocltliolder  may. 
iring  the  action. —  During  the  next  hundred  years,  however,  corpo- 
rations having  a  capital  stock  and  stockholders  came  into  existence 
and  rose  into  prominence.  The  large  capital  and  great  profits  of 
many  of  these  corporations  led  to  frequent  frauds,  breaches  of  trust 
and  illegal  acts  on  the  part  of  the  directors.  It  was  the  duty  of 
the  corporation  to  bring  suit  to  remedy  these  wrongs.  But  it  grad- 
ually becam'e  apparent  that  frequently  the  corporation  was  help- 
less and  unable  to  institute  the  suit.  It  was  found,  where  the 
guilty  parties  themselves  controlled  the  directors  and  also  a  major- 
ity of  the  stock,  that  the  corporation  was  in  their  power,  was  un- 
able to  institute  suit,  and  that  the  minority  of  the  stockholders 
were  being  defrauded  of  their  rights  and  were  without  remedy ; 
and  it  became  apparent  that  there  was  a  wrong  which  had  no  rem- 
edy. The  time  had  come  when  the  minority  of  the  stockholders  of 
a  defrauded  corporation,  the  corporation  itself  being  controlled  by 
the  guilty  parties,  must  be  given  a  standing  in  court  for  the  pur- 
pose of  taking  up  the  cause  of  the  corporation,  and  in  its  name  and 
stead  bringing  the  guilty  p.arties  to  an  account.  Accordingly,  in 
1843,  in  the  leading  case  of  Foss  v.  Harbottle,*  a  stockholder  brought 
suit  in  the  name  of  himself  and  other  defrauded  stockholders,  and 

1  See  ch.  XLL  of  trust,  let  the  person  be  guilty  of  it 

2  See  §  750,  infra.  either  jp  a  private  or  public  capacity." 
*  3  Atk.,  400,  the  court  saying :  "  Nor    As  to  the  power  of  the  state  to  remedy 

will  I  ever  determine  that  a  court  of    such  abuses,  see  §  635,  supra, 
equity  cannot  lay  hold  of  every  breach        *  3  Hare,  461. 
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for  the  benefit  of  the  corporation,  against  the  directors,  for  a  breach 
of  their  duty  to  the  corporation.  This  case  was  decided  against  the 
complaining  stockholders  on  the  ground  that  the  complainant  did 
not  prove  that  the  corporation  itself  was  under  the  control  of  the 
guilty  parties,  and  that  it  was  unable  to  institute  the  suit.  The 
court,  however,  broadly  intimated  that  a  case  might  arise  when  a 
suit  instituted  by  the  defrauded  stockholders  would  be  entertained 
by  the  court  and  redress  given.  Acting  upon  this  suggestion,  and 
impelled  by  the  utter  inadequacy  of  suits  instituted  by  the  corpo- 
ration, defrauded  stockholders  continued  to  ingtitute  these  suits  and 
to  urge  the  courts  of  equity  to  grant  relief.'  These  efforts  were 
unsuccessful  in  clearly  establishing  the  rights  of  stockholders 
herein  until  the  great  cases  of  Atwood  against  Merryweather,  in 
England,  in  1867,^  and  of  Dodge  v.  "Woolsey,  in  this  country,  in 
1855.'  These  two  great  and  leading  cases  have  firmly  established 
the  law  for  both  England  and  America,  that  where  corporate 
directors  have  committed  a  breach  of  trust  either  by  their  frauds, 
ultra  vires  acts  or  negligence,  and  the  corporation  is  unable  or  un- 
willing to  institute  suit  to  remedy  the  wrong,  a  single  stockholder 
may  institute  that  suit,  suing  on  behalf  of  himself  and  other  stock- 
holders and  for  the  benefit  of  the  corporation,,  to  bring  about  a  re- 
dress of  the  wrong  done  directly  to  the  corporation  and  indirectly 
to  all  the  stockholders.'' 

The  rule  as  formulated  and  enounced  therein  has  been  repeated, 
applied,  explained  and  extended  by  subsequent  cases  and  by  text- 
books until  a  system  of  jurisprudence  may  be  said  to  be  based 
thereon.    That  system  is  the  subject  of  the  present  fourth  part  of 

1  Mozley  v.  Alston,  1  Phil.  Ch.,  790  <  It  is  to  be  noticed  that  long  prior  to 
(1847),  -where  the  court  said  there  is  "  no  these  cases  it  had  been  held  by  the 
reason  assigned  why  the  corporation  courts  in  various  cases  that  a  stock- 
does  not  put  itself  in  motion  to  seek  a  holder's  action  herein  would  lie,  but  the 
remedy;"  Lord  v.  Governor,  etc.,  of  principle  was  not  clearly  established 
Copper  Mines,  11  Phil.  Ch.,  745  (1848),  until  the  foregoing  decisions  were  made, 
where  the  court  refused  relief  "  because  Thus,  in  New  York,  as  early  as  1833,  in 
the  acts  were  capable  of  confirmation  "  the  case  of  Robinson  v.  Smith,  3  Paige, 
by  the  majority ;  Gray  v.  Lewis,  L.  E.,  223  (1833),  the  remedy  was  declared  to 
8  Ch,,  1035,  1050  (1873).  See,  also,  exist  In  the  early  case  of  Preston  v. 
MacDougall  v.  Gardiner,  L.  R,  1  Ch.  Grand  Collier  Dock  Co.,  11  Sim.,  327 
D.,  13  (1875),  in  regard  to  the  principle  (1840),  a  bill  by  a  stockholder  in  behalf 
of  law  decided  by  these  cases.  of  himself  and  others  to  render  certain 
*L.  R.,  5  Eq.,  464.  persons  liable  as  stockholders,  they  hav- 
'  18  How.,  331.  The  case  of  Hawes  v.  ing  subscribed  in  order  to  get  a  charter 
Oakland,  104  U.  S.,  450  (1881),  is  per-  and  then  declared  that  they  subscribed 
haps  of  greater  iniportance  than  even  as  trustees  for  the  corporation,  was  sn&- 
Dodge  V.  Woolsey,  and  may  take  the  tained. 
place  of  the  latter. 
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this  work.^  Stockholders  are  not  liable  for  libel  and  slander  by 
reason  of  allegations  in  their  suit  against  directors  for  fraud.  Not 
even  a  director  who  was  not  a  party  can  sue  them  for  libel.^ 

§  646.  Tlie  facts  and  conditions  which  allow  and  sustahi  a  stock- 
holder's suit  he/rein. —  Before  a  stockholder  can  sustain  a  suit  to 
remedy  the  frauds,  ultra  vires  acts  or  negligence  of  directors,  he 
should  be  certain  that  three  distinct  facts  or  conditions  exist  in  his 
favor.  These  are,  first,  that  the  acts  complained  of  are  such  as 
amount  to  a  breach  of  trust,  and  such  as  neither  a  majority  of  the 
directors  nor  of  the  stockholders  can  ratify  or  condone;'  second, 
that  the  complaining  stockholder  himself  is  free  from  laches,  ac- 
quiescence or  ratification  of  the  acts  to  remedy  which  the  suit  is 
brought;*  third,  that  the  corporation  has  been  requested  and  has 
neglected  or  refused  to  institute  the  suit ;  that  the  suit  is  instituted 
by  bona  fide  stockholders  as  complainants,  and  that  the  corporation 
and  the  guilty  parties  and  other  proper  parties  have  been  made  de- 
fendants.^ 

B.  FRAUDS  OF  COEPOEATE  DIEEOTOES,  OF  A  MAJOEITT  OF  THE  STOOK- 
HOLDEES  OE  OF  THIRD  PEESONS,  TO  EEMEDT  WHICH  A  STOCK- 
HOLDEE   MAY   BEING   SUIT. 

§  647.  Different  methods  of  perpetrating  these  frauds. —  The 

various  ways  in  which  stockholders  are  generally  defrauded  out  of 
their  legal  rights  in  a  corporation  are  described  in  subsequent  sec- 
tions of  this  chapter.  These,  however,  are  the  older  and  more 
easily-remedied  wrongs.  The  principles  of  law  governing  them 
are  known  to  those  who  contemplate  such  frauds.  Consequently, 
new  plans  and  methods  of  circumventing  the  law  are  beiag  con- 
stantly devised.  There  is  a  continual  contest  between  the  courts 
in  branding  certain  acts  as  frauds  and  the  unscrupulous  corporate 
officers  in  forming  new  and  unknown  methods  of  defrauding  the 
corporation  and  stockholders.  Some  of  these  devices  vary  little 
from  the  older  ones,  but  others  are  new  and  are  evolved  by  the 
fertile  resources  of  the  misdirected  talent  of  modern  times. 

Thus,  a  frequent  fraud  is  perpetrated  by  withholding  or  improp- 
erly increasing  dividends  in  order  that  the  corporate  managers 
may  cause  fluctuations  in  the  price  of  the  stock,  and  by  specula- 
tion in  the  market  enrich  theniselves  thereby.*    They  exist  also 

'See,  also,  Mason  v.  Harris,  L.  E.,  11  <See  ch.  XLIV. 

Ch.  D.,  97  (1879).  ^  See  ch.  XLV. 

2  Runge  V.  Franklin,  10  S.  W.   Rep.,  "  It  probably  was  by  reason  of  such 

721  (Tex.,  1889).  frauds  that  the  New  York  legislature  in 

*  This  subject  is  treated   in  the   re-  1884  passed  the  act  (ch.  223)  prohibit- 

mainder  of  this  chapter  and  in  chapter  ing  directors  from  selling  stock  "short."' 

XL,  For  various  instanced  of  frauds  herein, 

900 

Digitized  by  Microsoft® 


OH.  XXXIX.]  FRAUDS    OF   DIEECTORS,.  PEOMOTEES,  ETC.  [§  648. 

when  the  corporate  statements  of  its  condition  and  business  are 
garbled  and  arranged  so  as  to  mislead  the  investing  public.  A  favor- 
ite modern  device  is  the  purchase,  by  corporate  officers,  of  the  stock 
and  bonds  of  another  corporation,  and  then  by  a  consolidation  of 
"  the  two  corporations,  to  the  ruin  of  the  former  and  the  enrichment 
of  the  holders  of  the  stock  and  bonds  of  the  latter.  Still  another 
method  is  the  diversion  of  traffic  from  a  corporation,  or  a  use  of  its 
income  for  improvements,  whereby  its  dividends  are  cut  oif,  until 
the  managers  have  purchased  the  stock  and  bonds  at  a  price  far 
below  the  real  value.  These  various  frauds,  and  many  others 
which  might  be  enumerated,  are  disco vered^ and  exposed  with  great 
difficulty,  and  generally  at  great  expense  and  delay.'  The  courts 
of  equity  are  ready  and  reliable  in  remedying  the  wrong  whenever 
the  fraud  can  be  proved.  But  in  the  fact  that  the  proof  is  con- 
cealed or  destroyed,  and  generally  beyond  the  reach  of  the  de- 
frauded stockholder,  lies  the  safety  of  the  guilty  parties. 

§  648.  Directors  as  trustees. —  It  is  frequently  said,  both  in  the 
cases  and  in  the  text-books,  that  the  directors  of  a  corporation  are 
practically  trustees,  with  the  whole  body  of  the  stockholders  as 
cestui  que  I/rust.  This  principle  of  law  has  been  useful  as  a  method 
of  ascertaining  what  acts  of  directors  constitute  a  fraud,  and  what 
remedies  may  be  applied.  These  fraudulent  acts  and  remedies 
have  been  quite  accurately  defined  and  ascertained.  New  methods 
and  devices,  however,  are  constantly  being  devised  by  unscrupu- 
lous directors  and  managers.  There  will  be  much  doubt,  confusion, 
inconsistency  and  difficulty  in  working  out  the  questions  which 
will  arise ;  but  there  can  be  no  doubt  of  the  result  if  courts  of  equity 
are  allowed  the  same  freedom,  fearlessness  and  power  of  searching 
and  circumventing  all  frauds  that  characterized  the  origin  of  the 
courts  themselves.^ 

see,  also,  Lindley  on  Partnership,  588,  ing  many  cases.     Cf.  Smith  v.  Ander- 

etc.  son,  L.  R.,  13  Ch.  D.,  247.  (1880) ;  Imperial 

1  For  a  vivid  description  of  a  number  Hotel  Co.  v.  Hampson,  L.  R.,  23  Ch.  D., 
of  these  devices  to  defraud  stockhold-  12 ;  Angell  &  Ames  on  Corp.,  §  312,  etc. ; 
ers  and  the  public  generally,  see  "An  Pierce  on  R.  R.,  36-44.  In  Wasatch 
Investor's  Notes  on  Amei'ican  Rail-  Min.  Co.  v.  Jennings,  15  Pac.  Rep.,  65 
roads,"  by  Swann,  p.  29  (1886).  Con-  (Utah,  1887),  the  court  well  said  in  ref- 
cerning  the  subject  of  frauds  on  stock-  erence  to  corporate  directors :  "  Courts 
holders  and  creditors,  see  Cook  on  The  of  equity  have  carefully  refrained  from 
Corporation  Problem,  pp.  80-96.  defining  the  particular  instances  of  fldu- 

2  That  directors  occupy  the  position  clary  relations  in  such  a  manner  that 
of  trustees  towards  the  stockholders,  see  other  and  perhaps  new. cases  might  be 
European,  etc.,  R'y  Co.  v.  Poor,  59  Me.,  excluded."  The  corporation,  however, 
277  (1871) ;  Koehler  v.  Black,  etc.,  Co.,  2  stands  in  no  flduciaiy  relation  towards 
Black,  715  (1862).  See,  also.  Green's  its  stockholders.  Karnes  v.  Rochester, 
Brice's  Ultra  Vires  (3d  ed.),  p.  478,  cit-  etc.,  R  R  Co.,  4  Abb.  Pr.  (N.  8.),  107. 
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§  649.  Director  or  other  corporate  officer  interested  in  construc- 
tion company  —  Contracts  lettveen  a  director  and  Ms  company. — 
The  law  is  well  settled  that  a  director  cannot  as  against  the  dis- 
sent of  a  single  stockholder  become  a  contractor  with  the  corpora- 
tion, nor  can  he  have  any  personal  and  pecuniary  interest  in  a 
contract  between  a  third  person  and  the  company  of  which  he  is  a 
director.'  The  director  cannot  be  interested  in  the  construction 
company  at  the  time  the  contract  is  made,  nor  subsequently;  and 
it  is  immaterial  that  the  contract  was  fair,  or  even  to  the  advan- 
tage of  the  corporation.  The  corporation  upon  discovering  the 
fact  that  the  director  «s  interested  in  the  construction  company 
may  compel  him  to  pay  over  to  the  corporation  all  profits  that  he 
has  derived  from  the  construction  contract.'    If  the  company  con- 


As  stated  in  Hoyle  v.  The  Railroad 
Company,  54  N.  Y.,  314  (1873),  whether 
a  director  of  a  corporation  is  to  be 
called  a  trustee  or  not,  in  a  strict  sense, 
thex-e  can  be  no  doubt  that  his  character 
is  fiduciary.  Fougeray  v.  Cord  et  al., 
24  Atl.  Rep.,  499  (N.  J.,  1892);  Wicker- 
sham  V.  Chittenden,  38  Pao.  Rep.,  788 
(Cal.,  1893). 

'Port  V.  Russell,  36  Ind.,  60  (1871), 
where  an  injunction  was  granted 
against  the  payment  by  a  plank-road 
company  of  money  to  a  construction 
company  of  which  a  director  of  the 
former  was  a  membei-.  The  court  said 
that  the  three  leading  American  cases 
on  the  subject  of  frauds  by  directors 
are  Michaud  v.  Girod,  4  How.,  508 
(1845);  Cumberland  Coal  Co.  v.  Sher- 
man, 30  Barb.,  553  (1863),  and  id.,  30 
Md.,  117;  and  Hoffman  Steam  Coal  Co. 
V.  Cumberland  Coal  Co.,  16  Md.,  456 
(1860) ;  and  in  England  the  case  of  Aber- 
deen R'y  Co.  V.  Blaikie,  1  Macq.,  461 
(1853).  Where  two  contractors  cause  a 
railroad  corpoi'ation  to  be  formed,  in 
which  one  contractor  became  a  director 
and  the  other  directors  are  clerks  of  the 
second  contractor,  and  the  construction 
contract  is  made  with  these  two  by 
means  of  "  dummy  "  intermediaries,  at 
an  Improvident  price,  one  of  the  con- 
tractors cannot  compel  the  other  to  di- 
vide the  profits.  Jackson  v.  McLean, 
86  Fed.  Rep.,  313  (1888).    A  president  is 


personally  liable  on  loans  by  his  bank  to 
an  insolvent  person  with  whom  he  has 
other  interests.  Firat  Nat'l  Bank  v. 
Reed,  36  Mich.,  363  (1877).  A  waiver  of 
the  statute  of  limitations  by  the  board 
of  directors  is  illegal  where  the  party 
benefited  was  a  director  and  was  pres- 
ent when  the  resolution  was  passed. 
Lowndes  v.  Garnett,  etc.,  Co.,  33  L.  J. 
(Ch.),  418  (1864).  Although  the  officers 
of  a  railroad  company  take  lands  in 
their  name  which  are  donated  to  the 
railroad,  yet  the  railroad  cannot  compel 
them  to  give  up  the  lands,  if  the  raih-oad 
company  had  no  power  to  acquire  such 
lands.  Case  v.  Kelly,  138  U.  S.,  31 
(1890). 

'^  It  is  illegal  for  directors  to  be  stock- 
holders in  a  construction  company  to 
which  a  constraction  contract  is  let 
Oilman,  etc.,  R  R.  u  Kelly,  77  111.,  426 
(1875).  See,  also,  Bayliss  v.  Lafayette, 
M.  &B.  R.  R.  Co.,  8  Biss.,  193  (1878); 
Paine  v.  Lake  Erie,  etc.,  R.  R.  Co.,  31 
Ind.,  383  (1869);  Flint,  etc.,  R'y  Co.  u 
Dewey,  14  Mich.,  477  (1866),  where  a  di- 
rector had  become  interested  in  the  con- 
struction work  after  the  contract  had 
been  given.  To  same  effect,  see  Thomas 
V.  Brownville,  etc.,  R.  R  Co.,  109  U.  S., 
533  (1883),  rev'g  3  Fed.  Rep.,  877,  where, 
however,  it  is  held  that  bonds  issued  to 
a  construction  company  in  which  a  di- 
rector is  interested  cannot  be  altogether 
repudiated,  but  are  valid  to  the  extent 
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.tracting  with  the  corporation  secretly  gives  to  the  contracting 
agent  of  the  latter  a  subcontract  for  the  construction  work,  the 
corporation  may  rescind  the  whole  contract  and  recover  back  the 
money  it  has  paid  out  thereon.'    Nor  is  a  contract  valid  and  en- 


o£  the  actual  value  of  work  done.  See, 
also,  Ryan  v.  Leavenworth,  etc.,  R'y  Co., 
21  Kan.,  365  (1879),  holding  also  that  a 
stockholder  in  a  corporation  which  is  a 
stockholder  in  the  defrauded  corporation 
may  sue  to  remedy  the  wrong,  to  the 
latter ;  European,  etc.,  R'y .  Co.  v.  Poor, 
59  Me.,  277  (1871).  See,  also,  Risley  v. 
Indianapolis,  etc.,  R.  R  Co.,  62  N.  Y.,  240, 
^48  (1875);  Whitman  v.  Bowden,  2  S.  K 
^  Rep.,  630  (S.  C,  1887),  where  a  building 
committee  of  a  joint-stock  company 
■secretly  contracted  with  themselvea 
Where  the  president  in  order  to  get 
control  of  the  corporation  causes  a 
meeting  of  the  board  of  directors  to 
vo^e  stock  in  payment  for  services  and 
property  whose  value  is  much  less  than 
the  par  value  of  the  stock,  the  stock  be- 
ing voted  to  outside  parties  but  there- 
after secretly  transferred  to  the  presi- 
dent, a  stockholder  may  compel  him  to 
return  the  stock  to  the  corporation  for 
■cancellation.  Such  an  issue  is  also  ille- 
gal by  the  statutory  law  of  the  stata 
Perry  v.  Tuscaloosa,  etc.,  Co.,  9  S.  Rep., 
217  (Ala.,  1891).  In  Lewis  v.  Meier,  14 
Fed.  Rep.,  311  (1883),  the  remarkable  de- 
cision is  made  that  the  corporation  can- 
not have  such  a  contract  set  aside,  since 
the  corporation  is  responsible  for  the 
frauds  of  its  directors,  and  hence  both 
parties  are  inpari  delicto.  The  president 
of  a  packet  company  may  take  a  contract 
for  carrying  mails  and  may  have  the 
service  performed  by  the  packet  com- 
pany, he  paying  it  theref  oi'.  He  is  not  lia- 
ble to  it  for  his  profits,  he  having  endeav- 
ored first  to  get  the  contract  for  the  com- 
pany. Clubb  V.  Davidson,  8  S.  W.  Rep., 
545  (Mo.,  1888).  Where  one  of  the  com- 
mon council  and  of  the  committee 
granting  a  street  railway  franchise  to 
individuals  who  convey  the  same  to  a 
corporation  becomes  a  stockholder  in 
that  corporation  as  soon  as  it  is  formed, 


the  franchise  is  void  as  having  been 
fraudulently  obtained.  Finch  v.  River- 
side, etc.,  R'y,  25  Pac  Rep.,  765  (CaL, 
1891).  Where  an  agent  to  sell  is  able  to 
sell  for  more  than  he  accounts  for  to  his 
principal,  the  latter  cannot  recover  the 
difiference  unless  the  sale  was  actually 
made.  Edison  v.  Gilliland,  43  Fed.  Rep., 
205  (1890).  Where  the  rolling  stock  is 
purchased  by  the  directors  and  in  the 
name  of  a  trustee  of  a  car  trust,  he  be- 
ing merely  a  figure-head,  payments  being 
made  from  the  funds  provided  for  the 
building  of  the  road  under  the  construc- 
tion contract,  the  court  held  that  there 
was  such  a  mingling  of  the  funds  and 
of  the  interests  of  the  directors  as  di- 
rectors with  their  interests  as  purchasers 
of  the  rolling  stock,  that  the  title  to  the 
rolling  stock  passed  to  the  company  and 
the  car  trust  was  invalid.  The  court 
said :  "Any  arrangement  by  which  the 
road  is  equipped  with  rolling  stock  be- 
longing to  another  corporation  should 
be  distinct,  unequivocal  and  above  sus- 
picion.'' McGourkey  v.  Toledo,  etc., 
R'y,  146  U.  S.,  536  (1892). 

1 "  I  take  it,  according  to  my  view  of 
the  law  of  this  court,  to  be  clear  that 
any  surreptitious  dealing  between  one 
principal  and  the  agent  of  the 'other 
principal  is  a  fraud  on  such  other  prin- 
cipal cognizable  in  this  court."  Pan- 
ama, etc.,  Tel.  Co.  v.  India  Rubber,  etc., 
Tel.  Works  Co.,  32  L.  T.  (N.  S.),  517  (1875). 
In  this  case  the  secret  subcontractor  was 
the  agent  and  engineer  of  the  corpora- 
tion. He  received  a  commission  for  his 
work,  and  the  work  was  to  be  accepted 
subject  to  his  approval.  The  case  of 
Currier  v.  N.  Y.,  West  Shore,  etc.,  R  R, 
Co.,  35  Hun,  355  (1885),  goes  still  further, 
and  holds  that  a  stockholder  may  com- 
pel the  contractors  to  disgorge  when 
they  obtain  the  contract  with  the  cor- 
poration   through    their    associates    or 
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forceable  against  the  corporation  where  the  parties  contracting 
with  the  corporation  have  given  to  the  directors  of  the  corporation ' 
a  secret  interest  in  the  profits  of  the  contract.'  The  circumstances 
may  be  such,  however,  as  will  vary  this  rule.  Thus,  where  the  di- 
rector was  a  surety  for  the  contractor  and  the  latter  failed,  the 
former,  who  finished  the  construction  work  under  compulsion  by 
the  company,  may  set  up  its  acquiescence  as  a  bar  to  its  suit  to  re- 
cover from  him  the  profits  of  the  transaction.^  So,  also,  where  a 
director  purchased  an  interest  in  the  construction  contract  after  it 
had  been  entered  into,  bub  sold  that  interest  before  any  work  was 
done  thereunder,  the  illegality  of  his  connection  with  the  construc- 
tion company  cannot  affect  the  legality  of  his  sale  of  that  interest.* 
The  cpntracts  between  a  director  and  the  corporation  are  void- 
able, and  not  void.  Accordingly,  if  none  of  the  stockholders  object 
to  such  a  contract  it  ig  legal.* 


hirelings  being  made  directors.  An 
agreement  of  an  attorney  to  share  his 
fees  with  a  director  who  votes  and  aids 
hira  in  getting  the  company's  business 
is  void.  The  courts  will  not  compel  the 
attorney  to  carry  out  the  agreement. 
All  parties  are  left  as  they  are  found  by 
the  law.  Attaway  v.  Third  Nat'l  Bank, 
5  S.  W.  Eep.,  16  (Mo.,  1887).  See,  also, 
Lindley  on  Partn.,  590.  Where  the 
managing  director  of  the  Union  Pacific 
Railroad  caused  a  contract  for  its  con- 
struction to  be  given  to  a  person  who 
acted  as  his  agent,  and  the  director  then 
formed  the  Credit  Mobilier  company,  a 
Pennsylvania  corporation,  and  had  the 
construction  contract  assigned  to  it,  and 
all  thastockholders  of  the  railroad  were 
invited  to  become  stockholders  in  the 
latter  company,  and  all  the  facts  herein 
were  moi-e  or  less  known  to  all  parties, 
a  court  of  equity  refused  to  enjoin  the 
Credit  Mobilier  from  collecting  the  con- 
tract price  of  the  construction  work. 
Union  P.  R.  R.  Co.  v.  Credit  Mobilier, 
135  Mass.,  367  (1883).  But  a  stockholder 
may  be  interested  in  the  construction 
company  and  bonds  be  issued  to  him, 
even  though  he  owns  a  majority  of  the 
stock  and  thereby  has  control.  Porter 
V.  Pittsburgh,  etc.,  Co.,  120  U.  S.,  649, 
670.  Although  an  assistant  engineer  of 
the  company  is  secretly  interested  with 


the  contractor  in  the  profits  of  the  con- 
struction, yet  where  the  former  bad 
nothing  to  do  with  the  letting  the  con- 
tracts or  accepting  the  work,  and  raerelj' 
testified  in  an  arbiti-atiou  in  the  settle- 
ment, but  did  not  testify  falsely,  the 
parties  need  not  give  up  their  profits. 
Union  R.  R,  Co.  v.  Dull,  124  U.  S.,  173 
(1888). 

1  Warden  v.  Railroad  Co.,  103  U.  S., 
651  (1880).  A  person  who  brings  about 
a  contract  whereby  the  president  ob- 
tains a  secret  profit  in  a  corporate  con- 
tract cannot  recover  for  his  services. 
Van  Valkenburgh  v.  Thomasville,  etc., 
R.  R.  Co.,  4  N.  Y.  Supp.,  783  (1889). 

-Kelley  v.  Newburyport,  etc.,  R.  R, 
Co.,  141  Mass.,  496  (1886). 

3  Barnes  v.  Brown,  80  N.  Y.,  527  (1880). 

*  If  all  parties  assent  to  a  guaranty  by 
the  company  'of  bonds  and  stock  in  an- 
other company  owned  by  directors  of 
the  first  company,  such  guaranty,  being 
in  consideration  of  a  lease,  will  not  be 
set  aside.  Barr  v.  N.  Y.,  etc.,  R.  R,  135 
N.  Y.,  263  (1891).  Creditors  cannot  ob- 
ject to  a  contract  between  the  corpora- 
tion and  a  director  where  the  stockhold- 
ers have  assented  thereto  and  the  con- 
tract is  a  fair  one.  Welch  v.  Importers', 
etc..  Bank,  122  N.  Y,  177  (1890).  Where 
neither  the  corporation  nor  any  stock- 
holder objects,  it  is  legal  for  the  dircct- 
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§  650.  Secret  gifts  to  directors  from  persons  contracting  with  the 
corporation. —  It  is  a  well-established  principle  of  law  that  a  di- 
rector commits  a  breach  of  trust  in  accepting  a  secret  gift  or  secret 
pay  from  a  person  who  is  contracting  or  has  contracted  with  the 
corporation,  and  that  the  corporation  may  compel  the  director  to 
turn  over  to  it  all  the  money  or  property  so  received  by  him.  Thus, 
an  agreement  of  a  third  person  to  pay  a  certain  sum  to  a  director 
if  a  certain  location  of  a  railroad  is  adopted,  or  an  agreement  to 
allow  him  to  participate  in  the  profits  derived  from  such  location, 
is  not  an  enforceable  contract.^     So,  also,  where  a  director  receives 


ors  to  have  any  interest  in  the  profits  of 
a  contract  for  the  construction  of  the 
road,  and  they  may  compel  tlie  con- 
tractor to  pay  over  to  them  their  part  of 
the  profits.  The  contract  was  voidable,^ 
not  void.  Robinson  v.  McCracken,  53 
Fed.  Eep.,  726  (1893).  Bonds  issued  at 
their  full  par  value  to  the  president  in 
payment  for  work  done  by  him  under  a 
contract  between  himself  and  his  com- 
pany are  valid  and  enforceable  where  all 
the  stockholders  assented  to  such  con- 
tract Arkansas,  etc.,  Co.  v.  Farmers', 
etc.,  Co.,  23  Pac.  Eep.,  954  (Colo.,  1889). 
Where  all  the  stockholders  unite  in  the 
issue  of  watered  stock  to  the  president 
for  his  own  use,  and  assent  to  a  contract 
between  him  and  the  company,  the  cor- 
poration itself  cannot  subsequently  com- 
plain. Id.  The  letting  of  a  construction 
contract  to  one  who  owns  ninety-nine 
one-hundredths  of  the  stock,  in  payment 
for  such  stock,  is  legal,  although  he  as 
president  issues  it  to  himself,  where  a 
bona  fide  board  of  directors  ordered  it 
in  the  usual  discharge  of  their  duties. 
The  fact  that  the  contractor  received 
stock  and  bonds  four  times  in  par  value 
the  value  of  the  work  is  not  fatal  where 
no  fraud  is  alleged  and  the  actual  cost 
of  the  work  is  not  alleged.  But  where 
the  contractor  then  entered  into  a  con- 
tract whereby  the  mortgage  was  to  be 
foreclosed,  and  he  was  to  participate  at 
the  sale,  all  for  the  purpose  of  cutting 
ofE  other  creditors,  be  is  liable  to  them. 
Cleveland,  etc.,  Co.  v.  Crawford,  9  R'y  & 
Corp.  L.  J.,  171  (Chicago,  1891).  In  the 
case  McGourkey  v.  Toledo,  etc.,  R'y,  146 


U.  a,  536  (1893),  the  court,  speaking  of  a 
contract  in  which  the  directors  were  in- 
terested, said:  "Did  the  vice  of  these 
contracts  lie  in  an  attempted  conceal- 
ment of  the  actual  facts,  as  is  frequently 
the  case  where  preferences  are  secretly 
reserved  in  assignments,  there  would  be 
much  force  in  this  suggestion :  but  if  it 
inheres  in  the  very  nature  of  the  con- 
tract,— if  there  be  a  thread  of  covin  run- 
ning through  the  web  and  woof  of  the 
entire  transaction, —  in  other  words,  if 
the  purpose  be  unlawful,  it  is  not  per- 
ceived that  an  open  avowal  of  such  pur- 
pose makes  it  the  less  unlawful.  We  do 
not  wish  fo  be  understood  as  saying  that 
the  transaction  in  question  necessarily 
involved  actual  fraud  on  the  part  of 
those  participating  in  it."  A  contract 
between  the  president  and  a  third  party 
from  whom  the  company  buys  lumber 
that  such  third  party  shall  pay  him  a 
commission  is  not  illegal  per  se.  The 
president  may  collect  such  commissions 
unless  it  is  shown  that  the  agreement 
was  concealed  from  the  corporation  or 
that  the  president  was  exercising  some 
discretion  or  trust  Jameson  v.  Cold- 
well,  31  Pac.  Rep.,  278  (Ore.,  1893). 

1  Bestor  v.  Wathen,  60  HI.,  138  (1871) ; 
Linder  v.  Carpenter,  63  111.,  309  (1873); 
Fuller  V.  Dame,  18  Pick.,  473  (1836),  hold- 
ing that  a  promissory  note  given  there- 
for is  void.  See,  also,  Union  Pac.  R  R. 
Co.  V.  Durant,  1  Cent  L.  J.,  582  (U.  S. 
C.  C,  1874,  per  Dillon,  J.),  holding  that 
where  the  president  uses  his  power  op- 
pressively and  by  threats  to  compel  citi- 
zens to  convey  lands  to  him  for  the  oom- 
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a  commission  from  one  who  obtains  a  loan  from  the  corporation 
through  the  director's  influence,  the  latter  may  be  compelled  to 
pay  over  the  commission  to  the  corporation.' 

A  similar  rule  was  applied  where  a  director  of  an  insolvent  insur- 
ance company  accepted  a  secret  gift  for  re-insuring  the  company's 
risks  in  a  certain  other  insurance  company.'  And,  in  general,  when- 
ever an  officer  or  agent  of  the  corporation  accepts  a  secret  gift  or 
participates  in  the  profits  of  a  contract  with  the  corporation,  the 
corporation  is  entitled  to  the  gifts  or  profits,  and  a  stockholder 
may  bring  the  suit  to  compel  the  officer  or  agent  to  pay  over.' 


pany,  the  court  will  decree  a  reconvey- 
ance to  the  grantors;  HoUoday  v. 
Patterson,  5  Oreg.,  177  (1874),  where  an 
agreement  to  pay  money  to  a  director 
and  president  of  a  railway  if  a  depot 
was  located  in  a  certain  place  was  held 
unenfoi'ceable.  A  subscription,  how- 
ever, conditioned  upon  the  location  of  a 
depot  is  valid.  See  §  83.  Cf.  §  683,  infra. 
In  the  case  of  Cook  v.  Sherman,  30  Fed. 
Rep.,  167  (1882),  the  court  refused  to  en- 
force specifically  a  contract  whereby 
corporate  ofBcors  agreed  to  purchase 
lands,  the  purpose  of  all  the  parties 
being  to  influence  thereby  the  location 
of  the  raih-oad.     129  U.  S.,  643  (1889). 

1  Farmers'  &  M.  Bank  v.  Downey,  53 
Cal.,  466  (1879) ;  Imperial,  etc.,  Ass'n  v. 
Coleman,  L.  E.,  6  H.  L.,  189  (1873). 

2  Bent  V.  Priest,  86  Mo.,  475  (1885); 
Gaskell  v.  Chambers,  36  Beav.,  360 
{1858),  where  the  director  received  a 
secret  gift  for  bringing  about  a  consoli- 
dation. Contra,  if  all  assented.  South- 
all  V.  British,  etc.,  Assoc,  L.  E.,  6  App., 
614  (1871). 

'Where  the  incorporating  act  re- 
quired all  the  proceeds  of  sales  of  lots 
by  a  cemetery  company  to  be  used  for 
embellishments,  and  the  directors  pro- 
ceed to  buy  land  for  a  consideration  of 
$500,000  in  bonds,  of  which  bonds 
$480,000  are  turned  back  by  the  vendor 
to  the  directors,  who  divide  them 
among  themselves,  the  bonds  are  void 
in  the  hands  of  directors.  The  di- 
rectors in  this  case  had  erected  over 
the  entrance  to  the  cemetery  a  statue 
of  Immortality  and  had  done  so  "with 


great  pomp  and  solemnity."  Camp- 
bell V.  Cypress,  etc.,  Cemetery,  41  N.  Y., 
84  (1869).  In  Tyrrell  v.  Bank  of  Lon- 
don, 10  H.  L.,  26  (1863),  a  solicitor  was 
compelled  to  repay  with  interest  a  se- 
cret gift ;  General  Ex.  Bank  v.  Horner, 
39  L.  J.  (Ch.),  393  (1870),  where  the  man- 
ager was  paid  a  large  sum  in  order  to 
obtain  his  aid  to  a  consolidation  scheme. 
Where  the  company  pays  to  its  solicitor 
a  commission  for  shares  which  he  in- 
duces the  president  to  take,  he  must 
repay  the  commission  on  the  winding 
up.  In  re  Stapleford,  etc.,  Co.,  49  L.  J. 
(Ch.),  353  (1880).  A  manager  who  takes 
secret  gifts  from  parties  with  whom  he 
contracts  for  his  company  must  disgorge 
the  same.  He  also  may  be  dismissed 
and  his  contract  salary  stopped.  Bos- 
ton, etc.,  Co.  V.  Ansell,  59  L.  T.  Rep.,  345 
(1888).  Where  corporate  agents  organ- 
ize local  branch  companies  on  a  basis 
prescribed  by  the  parent  company,  and 
the  agents  demand  and  obtain  from 
the  local  company  more  than  the  parent 
company  {Prescribed,  the  excess  belongs 
to  the  parent  company.  Sheridan  v. 
Sheridan  Electric  L.  Co.,  38  Htin,  396 
(1886),  Directors  borrowing  money  from 
corporation  and  giving  notes  therefor 
cannot  defend  against  notes  on  ground 
that  a  discount  thereon  was  to  be  al- 
lowed to  them.  Alford  v.  Miller,  32 
Conn.,  543  (1865).  See  Western,  etc., 
Tel.  Co.  V.  Union,  etc.,  R'y  Co.,  3  Fed. 
Rep.,  731  (1880) ;  and  qucere,  as  to  the 
eflEeot  of  a  contract  between  the  com- 
plainant and  defendant  where  one  of 
the  minor  provisions  was  that  the  rail- 
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The  contract  being  illegal  it'  cannot  be  enforced  by  the  guilty 
officer  or  agent  as  against  the  party  with  whom  it  is  made.' 

The  party  paying  the  bribe  may  also  be  held  liable  in  damages 
to  the  defrauded  party.'' 

There  is  another  large  class  of  cases,  particularly  in  England, 
wherein  persons  who  desire  to  form  a  company  for  the  purpose  of 
purchasing  and  working  certain  property,  such  as  patents  and 
mines,  cause  their  friends  to  accept  the  position  of  directors  or 
agents,  and  then  give  them  money  or  stock  in  compensation  there- 
for. This  is  still  a  common  practice  in  business ;  but  the  courts 
have  uniformly  held  that  a  stockholder  or  the  corporation  or  a  re- 
ceiver on  the  winding  up  may  compel  such  directors  or  agents  to 
pay  over  to  the  corporation  the  money  received,  or,  if  stock  was 
received,  then  to  pay  to  it  the  highest  price  reached  by  such  stock 
between  the  time  when  the  gift  was  made  and  the  time  when  it 
was  discovered.' 


way  officers  were  to  have  fi-ee  telegraph 
service  for  themselves  and  families. 
Although  the  purchasing  agent  of  a 
railroad  company  buys  coal  from  a  coal 
company  in  which  such  agent  owns  one 
quarter  of  the  stock,  the  dividends  re- 
ceived by  such  agent  on  such  stock  may 
be  retained. by  him,  although  the  rail- 
road company  was  ignorant  of  the  fact 
that  he  was  such  stockholder,  there 
being  no  proof  of  fraud  and  the  coal 
being  sold  at  a  cheaper  rate  than  the 
going  rate.  Clark  v.  American  Coal 
Co.,  53  N.  W.  Rep.,  291  (la.,  1892). 

•"It  seems  to  be  illogical  to  contend 
that  a  contract  can  be  avoided  as  be- 
tween the  officer  and  the  corporation, 
and  yet  be  held  to  be  valid  in  favor  of 
the  officer  against  the  party  with  whom 
he  has  contracted."  Gillig  v.  Barrett, 
N.  Y.  L.  J.,  January  6,  1891.  A  general 
manager  of  a  road  cannot  enforce  a 
contract  by  which  he  was  to  refceive 
stock  in  another  road  for  aiding  the  lat- 
ter in  procuring  municipal  bonds,  his 
aid  being  due  to  his  influence  as  gen- 
eral manager.  Sargent  v.  Kansas,  etc., 
E.  R.,  29  Pac.  Rep.,  1063  (Kan.,  1892). 

2  The  'president  and  managing  agent 
renders  his  corporation  liable  for  a  bcnus 
of  stock  in  another  corporation  which 
he  gives  secretly  and  corruptly  to  the 


agent  of  the  latter  corporation  in  order 
to  get  a  contract  for  the  former  corpo- 
ration. Grand  Rapids,  etc.,  Co.  v.  Cin- 
cinnati, etc.,  Co.,  45  Fed.  Rep.^671  (1891), 
holding  the  former  corporation  liable 
for  the  par  value  of  the  stock,  inasmuch 
as  it  was  the  original  issue  of  that  stock. 
3  Where  a  director  is  required  to  hold 
a  certain  amount  of  stock,  and  he  takes 
that  stock  with  a  secret  agreement  by 
which  the  promoter  is  to  purchase  the 
stock  from  the  director  at  a  certain 
price  whenever  the  director  so  desires, 
and  after  the  Company  becomes  insolv- 
ent the  director  sells  the  stock  to  the 
promoter  at  such  price  and  receives  the 
money,  the  director  may  be  compelled 
to  turn  in  the  money  to  the  corporation. 
Re  North  Australian,  etc.,  Co.,  65  L.  T. 
Rep.,  800,  reversiiig  id.,  140.  A  gift  by 
a  promoter  to  a  director  of  a  company 
whilst  there  are  any  questions  open  be- 
tween the  company  and  the  promoter 
must  be  accounted  for  by  the  director 
to  the  companj' ;  and  the  company  is 
entitled  to  the  highest  value  of  the  gift 
at  any  time  between  the  wrongful  act 
and  the  time  when  it  came  to  their 
knowledge.  Eden  v.  Ridsdales,  etc., 
Co.,  61  L.  T.  Rep.,  444  (1889);  Pearson's 
Case,  25  W.  R.,  618  (1877),  aflE'g  L.  R, 
4   Ch.   D.,   322;  S.  C,  L.  R.,  5  Ch.  t)., 
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In  a  somewhat  similar  class  of  cases  the  person  selling  to  th& 
corporation  acts  himself  as  a  director  and  a  promoter  of  the  enter- 
prise, and  by  the  aid  of  other  friendly  directors  controls  the  corpo- 


336  (1877),  the  court  saying :  "  Whether 
the  purchase  was  or  was  not  an  ad- 
vantageous one  for  the  company    .    .    . 
js  a  question  wholly  immaterial  for  us 
to  consider ;  he  cannot,  in  the  fiduciary 
position  he  occupied,  retain  for  him- 
self any  benefit  or  advantage  that  he 
obtained  under  such  circumstances ;  " 
Leeke's  Case,  L.  R.,»10  Ch.   App.,  469 
•  (1871) ;  De  Ruvigne's  Case,  L.  R,  5  Ch. 
D.,  816  (1876);  Ormerod's  Case,  25  W. 
R.,  765  (1875),  where  the  director  was 
elected    and    the    gift    received    even 
after   the    contract   was    made.     The 
court    said :    "  If  it  is  lawful    that    a 
man   may  be  bought  as  a  director,  it 
must  be  decided  by  some  one  else.     I 
never  will  decide  it ; "  Weston's  Case, 
L.  R.,  10  Ch.  D.,  579  (1879),  where  the 
director  was  held  liable  for  the  full  price 
of  the  stock  less  what  he  paid  therefor ; 
Clarke's  Case,  87  L.  T.  (N.  S.),  233  (1877), 
where  the  articles  of  association  allowed 
the  gift,  but  were  held  to  be  fraudulent ; 
McKay's  Case,  L.  R.,  3  Ch.  D.,  1  (1875), 
where  the  secretary  of  the  corporation 
was    compelled    to    pay    over;    Hay's 
Case,  L.   R.,  10  Ch.,  593  (1875),  where 
the  court  said:  "No  ag*t  can  in  the 
course  of  his  agency  derive  any  bene- 
fit whatever  without  the  sanction  or 
knowledge  of  his  principal ;  "  fie  Engle- 
field  Colliery  Co.,  L.  R.,  8  Ch.  D.,  388 
(1877) ;  Emma  Silver  M.  Co.  v.  Lewis, 
L.  R.,  4  C.  P.  D.,  896  (1879),  where  the 
mining  experts  of  the  corporation  were 
compelled  to  disgorge ;  In  re  Carriage, 
etc.,  Assoc,  L.  R.,  27  Ch.  D.,  322  (1884) ; 
Re  Driim  Slate,  etc.,  Co.,  53  L.  T.,  350 
(1885),  where  the  party  gave  money  to 
the  directors.    See,  also,  55  L.  J.,  Ch.,  36 
(1886) :  Madrid  Bank  v.  Pelly,  L.  R.,  7 
Eq.,  442  (1869),  where  the  directors  were 
held  to  be  liable  for  the  money  received 
by  them,  but  for  no  more ;  Nant-y-Glo, 
etc.,  Co.  V.  Grave,  L.  R,  13  Ch.  D.,  738 
(1878),  holding  that  the  corporation  may 


sue  (herein  the  same  as  a  liquidator; 
Metcalf's   Case,   L.   R.,  13  Ch.   D.,  Ifi9> 
(1879),  where  a  director  was  held  liable 
for  the  market  value  of  stock  given  to 
him  by  the  person  to  whom  the  stock 
was  issued  as  full  paid  in  consideration 
of   property.     There  was  no  evidence 
that  the  director  acted  unfairly  or  acted 
as  a  promoter.    He  was  held  liable,  al- 
though he  had  sold  part  of  the  stock. 
Where  the  directors  vote  money  to  a 
promoter,  and  he  invests  it  in  the  com- 
pany's   debentures    and    divides   them 
among  the  directors,  the  latter  must  re- 
fund the  money  so  voted,  and  cannot 
offset  a  debt  due  to  them  from  the  com- 
pany.   Ex  parte  Pelly,  L.  R,  21  Ch.  D., 
492  (1882).     Money  paid  to  directors  by 
the  peison  selling  to  the  company,  in 
order  to  induce  them  to  become  direct- 
ors, cannot  be  retained.    Hunt's  Case, 
37  L.  J.  (Ch.),  278  (1868).    Where  the 
company's  agent  in  negotiating  a  con- 
tract  procures  a  larger  sum  for    the 
company  than  it  demands,  on  a  secret 
agreement  that  it  should  pay  him  the 
increase,  he  cannot  collect  it.     In  re 
Owens,   Irish  Rep.,  7  Eq,   235  (1873); 
aff'd,  id.,  424.    In  a  case  where  the  own- 
ers of  property,  the  promoters,  the  di- 
rectors and  the  solicitor  sold  to  the  com- 
pany property  the  title  to  which  was 
bad,  and  divided  the  proceeds,  each  was 
made  to  repay  the  amount  received  by 
him.    Phosphate  Sewage  Co.  v.  Hart- 
mout,  L.  R,  5  Ch.  D.,  394  (1877).    And 
see  many  English  cases  in   Company 
Law  and  Practice,  by  Healey,  pp.  543, 
544.    Directors  will  be  compelled,  upon 
the  dissolution  of  the  company,  to  pay 
to  it  the  par  value  of  stock  which  has 
been   presented  to    them  by  the   pro- 
moters in  order  to  induce  them  to  act 
as  directors,  even  though  the  arrange- 
ment was  known  to  all  stockholders ;  it 
appearing,  however,  that  stock  had  been 
offered  to  the  public  without  mentijn 
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ration ;  or  the  guilty  party  may  be  merely  a  promoter  and  also  a 
director.  In  any  case,  unless  all  persons  interested  are  fully 
informed  of  the  facts  and  assent  thereto,  the  promoter,  director  or 
vendor  may  be  brought  to  account.' 


of  these  facts,  although  the  public  did 
uot  subscribe  for  any  of  the  stock.  So 
far,  however,  as  the  contract  between 
itbe  promoter  and  the  company  dis- 
closed the  facts,  the  directors  were  pro- 
tected. Re  Postage  Stamp,  etc.,  Co.,  67 
L.  T.  Rep.,  88  (1892). 

The  same  rule  has  been  clearly  sus- 
tained iu  America.  In  Chandler  v.  Ba- 
con, 30  Fed.  Rep,  538  (1887),  the  presi- 
dent and  secretary  were  held  liable  for 
stock  received  by  them  secretly  from  a 
patentee  to  whom  all  the  capital  stock 
had  been  issued  for  his  patent  Be 
The  Drum  Slate  Quarry  Co..  Ltd.,  53 
li.  T.  Rep.  (N.  S.),  256  (Ch.  Div.,  1885). 
Here  a  director  of  a  company  received 
from  the  promoters  a  present  of  £1,000 
to  buy  one  hundred  shares  in  the  com- 
pany, which  was  the  qualification  of  a 
director,  the  present  being  expressly 
stated  to  be  a  commission  for  certain 
contracts  which  he  was  about  to  enter 
into  at  the  request  of  the  promoters  in 
relation  to  the  proposed  company.  The 
director  afterwards  took  part  in  making 
an  agreement  for  the  purchase  by  the 
company  of  a  quany  of  which  the  pro- 
moters were  part  owners,  the  carrying 
out  of  which  was  stated  in  the  memo- 
randum and  articles  of  association  of  the 
company  to  be  the  first  object  of  the  com- 
pany. The  company  was  subsequently 
wound  up.  Held,  tliat  the  director  was 
liable  to  account  to  the  liquidator  for  the 
Value  of  the  shares  at  the  value  at  which 
they  stood  at  the  date  he  received  the 
present,  together  with  interest  at  five 
per  cent,  from  the  date  of  such  gift  Re 
The  Carriage  Co.,  51  L.  T.  Rep.  (N.  S.), 
286  (Ch.  Div.,  1884).  Here  the  articles  of 
association  of  a  company  provided  that 
each  of  the  first  directors  (of  whom  R 
was  one)  must  take  or  hold  at  least 
twenty  £5-shares  within  three  months 
of  his  appointment,  which  shares  might 


b3  shares  originally  issued  as  fully  paid 
shares  or  otherwise.  It  was  also  pro- 
vided by  a  contemporaneous  agreement 
for  the  payment  to  tlie  promoters  of 
the  company,  for  preliminary  expenses 
and  promotion,  of  £3,000  in  cash  and 
three  hundred  fully  paid  shares.  To- 
wards the  end  of  the  three  months  the 
five  original  directors,  in  order  to  qual- 
ify for  their  ofiice,  accepted  from  the 
promoters,  at  a  board  meeting,  trans- 
fers without  consideration  of  the  requi- 
site number  of  fully  paid  shares,  part 
of  the  promotion  shares.  The  company 
was  afterwards  ordered  to  be  wound 
up.  It  was  not  disputed  that  each  di- 
rector was  liable  to  the  extent  of  the 
par  value  of  his  own  shares  if  unpaid 
for;  but  all  of  the  directors  except  R 
being  unable  to  pay,  it  was  sought  to 
make  R  liable  for  the  whole  amount  — 
£500.  R  contended  that  he  was  not 
liable  for  anything,  having,  since  the 
date  of  the  transfer,  advanced  £520  to 
the  company,  and  having  since  ac- 
knowledging his  liability  paid  £100  more 
to  the  company,  intending  it  to  be  as  and 
for  satisfaction  of  the  amount  due  upon 
his  twenty  shares.  He  also  urged  that 
in  any  case  there  was  no  joint  and  sev- 
eral liability  under  the  circumstances. 
Held,  that  there  was  no  right  of  set-off 
in  his  favor;  that  the  £100,  however  it 
had  been  intended,  had  been  accepted 
as  a  further  advance,  and  not  in  pay- 
ment for  his  shares ;  and  that  he  must 
be  declared  liable  for  the  whole  £300. 

1  As  regards  the  duties  and  liabilities 
of  a  promoter,  pure  and  simple,  see  the 
next  section.  That  a  director  is  dis- 
qualified to  buy  for  the  corporation 
from  himself,  see  g  652.  The  cases  now 
under  consideration  involve  a  combina- 
tion of  frauds.  Thus,  where  the  owner 
of  property  agrees  with  two  persons 
that  if  they  form  a  company  to  pur- 
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§  651.  Frauds  iy  promoters  on  the  corporation. —  A  promoter  is 
a  person  who  brings  about  the  incorporation  and  organization  of  a 
corporation.  He  brings  together  the  persons  who  become  inter- 
ested in  the  enterprise,  aids  in  procuring  subscriptions  and  sets  in 
motion  the  machinery  which  leads  to  the  formation  of  the  corpo- 
ration itself.* 


chase  the  property  he  will  secretly  pay 
them  a  certain  amount,  and  they  form 
a  company  and  act  as  a  minority  of  the 
directors,  and  it  purchases  the  property 
even  at  a  fair  valuation,  the  court,  upon 
corporate  insolvency,  will  refuse  to  allow 
the  two  persons  their  salaries  and  will 
declare  their  agreement  to  be  a  fraud. 
In  re  Hereford  &  Co.,  L.  E.,  2  Ch.  D., 
631  (1876).  Where  the  directors,  who 
were  also  promoters,  had  purchased 
property  before  the  company  was 
formed  and  then  sold  to  the  company 
at  an  advance,  and  induced  the  public 
to  subscribe  by  representations  that  the 
price  paid  was  the  original  price  paid 
by  them  to  the  original  vendors,  they 
must  pay  the  secret  profit  to  the  com- 
pany. Simons  v.  Vulcan,  etc.,  Co.,  61 
Pa.  St.,  203  (1869).  Where  the  direct- 
ors had  purchased  property  before  the 
company  was  formed,  and  then  as  di- 
rectors bought  it  for  the  company  at 
an  advance,  the  title  passing  direct 
from  the  first  vendor  to  the  company, 
and  the  directors'  interest  being  con- 
cealed, the  court  held  the  directors 
liable  to  the  company  for  their  profit, 
the  suit  being  brought  by  stockholders. 
Hichens  v.  Congreve,  1  Euss.  &  M.,  150 
(1839).  Under  similar  facts  and  to  same 
effect,  Benson  v.  Heathorn,  1  Younge 
&  C,  336  (1843).  A  stockholder  cannot 
rescind  a  subscription  for  fraud  where 
a  person  purchased  a  patent  outright 
'  on  condition  that  he  could  resell  it,  and 
then  proceeded  to  promote  and  organ- 
ize a  company  and  to  sell  to  it  the  pat- 
ent at  an  advanced  price,  even  though 
he  was  a  director,  it  being  clearly 
known  to  all  that  he  owned  and  sold 
the  patent  as  his  own.  Gover's  Case, 
L.  R,  1  Ch.  D.,  183  (1875).  Where, 
however,  parties  purchase  property  and 


agree  absolutely  to  pay  therefor  them- 
selves, and  not  by  the  issue  of  the 
stock  of  a  corporation  to  be  formed,  or 
by  the  money  of  that  corporation,  the 
fact  that  they  intend  to  and  do  then 
form  a  company  to  buy  the  property 
from  themselves  at  an  advance  does  not 
render  them  liable  to  the  company  for 
the  profit  If  they  had  formed  the 
company  partially  or  completely  before 
they  purchased,  the  case  might  be  dif- 
ferent. The  court  referred  to  the  word 
"  promoters,"  but  only  to  refuse  to  use 
it  on  account  of  its  indeSniteness.  The 
party  purchasing  the  mine  and  after- 
wards selling  to  the  company  was  a 
director  in  the  latter  at  the  time  of  pur- 
chase. The  right  to  rescind,  however, 
was  barred  by  the  fact  that  the  com- 
pany had  lost  the  property,  a  leasehold, 
by  non-payment  of  rent.  Lady  well,  etc., 
Co.  V.  Brooks,  56  L.  T.  Rep.,  677  (1887). 
For  a  valuable  explanation  of  this  case, 
see,  also,  3  R'y  &  Corp.  L.  J.,  481.     -" 

'  Great  diflSculty  is  experienced  in  de- 
termining who  is  and  who  is  not  a  pro- 
moter. An  old  English  statute  defined 
a  promoter  as  "  every  person  acting,  by 
whatever  name,  in  the  forming  and  es- 
tablishing of  a  company  at  any  period 
prior  to  the  company  "  being  fully  in- 
corporated (7  and  8  Vict,  ch.  110,  §  3). 
Other  definitions  are,  "  one  who  under- 
takes to  form  a  company  with  reference 
to  a  given  project  and  to  set  it  going, 
and  who  takes  the  necessary  steps  to  ac- 
complish the  purpose."  Twyncross  v. 
Grant,  L.  R,  2  C.  P.  Div.,  469,  541  (1877) ; 
Bagnall  v.  Carlton,  L.  R,  6  Ch.  D.,  381, 
383,  407  (1877).  See,  also.  New  Sombrero 
Co.  V.  Erlander,  L.  R,  5  Ch.  D.,  118 
(1877) ;  Erlanger  v.  New  Sombrero  Co., 
li.  R,  3  App.  Cas.,  1268;  Whaley  Bridge, 
eta,  Co.  V.    Green,  L.  R,  5  Q.  B.  Div., 


910 


Digitized  by  Microsoft® 


OH.  XXXIX.J  FEADDS   OF   DIEEOTOES,  PE0M0TEE8,  ETC. 


[§  651. 


A  promoter  is  considered  in  law  as  occupying  a  fiduciary  rela- 
tion towards  the  corporation.  He  is  an  agent  of  the  corporation, 
and  is  subject  to  the  disabilities  of  such.  There  are  two  classes  of 
cases  in  which  he  may  be  guilty  of  a  breach  of  his  duties  to  the 
company. 

First,  where  he  sells  property  to  the  corporation.  If  he  pur- 
chased the  property  before  he  began  promoting  the  company  he 
may  sell  to  the  company  at  an  advance  without  disclosing  his  profit. 
But  where  the  promoter  obtains  merely  an  option  on  property  and 
then  causes  a  company  to  be  formed  to  which  he  sells  it  at  a  profit 
he  is  liable  in  damages  to  subscribers  for  the  stock.'    So  also  if  he 

son  of  his  employment  a  promoter,  or 
officer  of  the  company.  In  re  Great 
Wheal,  etc.,  49  L.  T.  Rep.,  20.  Be  Great 
Western,  etc.,  Co.,  54  L.  T.  Eep.,  531, 
practically  overruling  Ex  parte  Valpy, 
etc.,  23  L.  T.  Rep.,  598.  Nor  is  the 
banker  a  promoter.  lie  Imperial,  etc., 
Co.,  23  L.  T.  Eep.,  598.  See,  also,  an 
article  in  10  R'y  &  Corp.  L.  J.,  238. 

iln  the  case  Brewster  v.  Hatch,  122 
N.  Y.,  849  (1890),  the  plan  adopted  was 
as  follows :  The  promoters  took  an  op- 
tion for  which  they  gave  $5,000,  and  by 
which  they  had  the  privilege  of  {)urchas- 
ing  certain  mines  at  any  time  wilhin 
four  months  for  $135,000.  This  agree- 
ment is  set  forth  in  the  case.  They  then 
issued  a  prospectus  to  the  public  solicit- 
ing subscriptions  to  a  corporation  there- 
after to  be  formed  to  purchase  the  mines 


111 ;  Emma  Silver  Min.  Co.  v.  Lewis, 
L.  R,  4  C.  P.  D.,  396,  407  (1879),  where 
Lindley,  J.,  says :  "  The  term  promoter 
involves  the  idea  of  exertion  for  the 
purpose  of  getting  up  and  starting  a 
company  (or  what  is  called  '  floating ' 
it),  and  also  the  idea  of  some  duty  to- 
wards the  company  imposed  by  or  aris- 
ing from  the  position  which  the  so-called 
promoter  assumes  towards  it."  See,  also, 
In  re  Great  Wheal  Polgroath,  33  W.  R, 
107  (1883),  holding  that  the  solicitor  was 
not  a  promoter ;  but  see  Bank  of  Lon- 
don V.  Terrell,  10  H.  L.  C,  26.  An  agent 
of  a  person  selling  property  to  the  cor- 
poration may  be  also  a  promoter  of  the 
latter  and  liable  as  such.  Lydney,  etc., 
Co.  V.  Bird,  55  L.  T.  Rep.,  558  (1886),  re- 
versing L.  R.,  31  Ch.  D.,  338.  For  other 
definitions,  see  Ladywell,  etc.,  Co.  v. 
Brooks,  supra;  Healey's  Company's  Law  '  for  all  its  capital  stock  which  was  to  be 


and  Practice,  p.  33,  and  articles  in  1  R'y 
&  Corp.  L.  J.,  27 ;  2  id.,  1.  In  Emma, 
etc.,  Co.,  V.  Grant,  L.  R,  11  Ch.  D.,  918 
(1878),  a  promoter  is  defined  as  "  a 
trustee,  agent  or  person  in  a  fiduciary 
position  as  regards  the  company  —  one 
who  has  undertaken  a  duty  towards  the 
company  of  such  a  character  as  inca- 
pacitates him  from  making  a  secret 
profit  at  the  expense  of  the  company." 
"  No  doubt  a  very  little  will  make  peo- 
ple promoters  of  a  company,  if  it  can 
be  seen  that  they  were  really  doing 
something  in  the  way  of  speculation  for 
their  own  interest  and  not  acting  merely 
as  agents  for  others."  60 1*  T.  Eep., 
591  (1889)b    An  attorney  is  not  by  rea- 


$500,000.  The  stock  was  offered  to  the 
public  at  forty  cents  on  the  dollar.  Sub- 
scriptions for  $610,000  par  value  were 
received,  netting  $244,000.  The  corpora- 
tion was  then  formed,  the  promoters 
making  themselves  directors,  and  the 
above  plan  carried  out.  A  subscriber 
now  sues  the  promoters  for  damages. 
The  court  held  that  the  plaintiff  could 
recover.  The  defendants  were  not  mere 
vendors  of  the  stock.  The  fatal  defect 
seems  to  have  been  in  the  fact  that  the 
promoters  did  not  buy  the  property  be- 
fore offering  the  stock.  On  the  contrary 
they  merely  obtained  options  and  would 
have  abandoned  them  if  the  stock  had 
not  been  taken.    Moreover  they  placed 
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purchased  after  he  began  promoting  and  then  sold  to  the  company, 
the  sale  is  valid  only  when  he  informs  the  directors  that  the  prop- 
erty belongs  to  him,  and  when,  also,  the  directors  are  competent 
and  impartial  judges  as  to  whether  the  purchase  ought  or  ought 
not  to  be  made.' 


the  stock  before  the  corporation  was  or- 
ganized. All  this  made  them  fiduciary 
agents  of  the  subscribers.  If  they  had 
been  intrinsically  vendors  of  the  stock  it 
was  admitted  that  they  would  not  have 
been  liable.  In  the  case  South  Joplin 
Land  Co.  v.  base,  16  S.  W.  Rep.,  390 
(Mo.,  1891),  it  was  held  that  a  person 
who  secures  an  option  on  a  property 
with  a  view  to  organize  ^  corporation, 
and  selling  the  property  to  it,  and  who, 
together  with  another  person  employed 
by  him,  forms  the  company,  and  places 
the  stock  on  representations  that  the 
property  cost  $3,000  more  than  it  actu- 
ally did,  and  also  that  certain  notes 
would  be  included  in  the  sale,  but  after 
the  company  is  organized  informs  the 
stockholders  that  the  notes  were  not  In- 
cluded, though  they  were  received  by 
himself,  is  accountable  to  the  corpora- 
tion for  the  profits  thus  realized  by  him- 
self, as  he  occupied  a  position  of  trust 
towards  the  subscribers,  and  could  not 
make  seci-et  profits  out  of  the  transac- 
tion. The  court  said  that  persons  who 
"  project  and  form  a  corporation,  by  so- 
liciting and  procuring  others  to  sub- 
scribe for  and  take  shares  of  stock,  for 
the  purpose  of  selling  or  turning  over  to 
the  company  property  which  they  own, 
or  have  a  right  to  acquire  by  executory 
contract,  do  occupy  a  double  position. 
On  the  one  hand  they  represent  their 
own  interest  in  respect  of  the  disposition 
of  the  property ;  on  the  other,  they  rep- 
resent the  proposed  corporation."  The 
court  also  said  that  a  vendor  is  a  pro- 
moter, and  is  bound  to  protect  the  inter- 
ests of  those  who  ultimately  constitute 
the  company  "if  he  assumes  to  act  for 
them,  or  if  he  induces  them  to  trust 
him  or  to  trust  persons  who  are  under 
his  control,  and   who  are    practically 


himself  in  disguise.  He  also  assumes 
such  duty  if  he  calls  the  company 
into  existence  in  order  that  it  may 
buy  what  he  has  to  sell ;  but  he  does 
not  assume  such  duty  by  negotiating 
with  persons  who  have  themselves  as- 
sumed that  duty,  and  who  are  in  no 
way  under  his  influence."  Where  the 
person  holding  an  option  for  the  pur- 
chase of  a  mine  represents  that  he  is  to 
pay  a  certain  price  for  the  mine,  and  in- 
duces parties  to  form  a  corporation  and 
to  have  the  corpora,tion  purchase  the 
mine  at  that  price,  the  corporation  may 
rescind  the  contract  if  the  actual  price 
paid  by  such  person  was  much  less. 
But  the  corporation  cannot  recover  back 
its  expenses.  Cortes  Co.  v.  Thannhauser. 
45  Fed.  Rep.,  730  (1891). 

1  Erlanger  v.  New  Sombrero  Co.,  su- 
pra, and  L.  R,  5  Ch.  D.,  73;  In  re 
Coal,  etc.,  Co.j  Givens'  Case,  L.  R.,  20 
Eq.,  114;  L.  R,  1  Ch.  D.,  183;  Lindsay, 
etc.,  Co.  V.  Hurd,  L.  R.,  5  P.  C,  321 : 
Emma  Silver,  etc.,  Co.  v.  Grant,  L.  R. 
11  Ch.  D.,  918  (1878),  where  the  pro- 
moter was  compelled  to  disgorge  a  gift 
given  to  him  by  the  vendors  of  a  mine 
to  the  corporation,  but  he  was  allowed 
to  retain  therefrom  his  disbursements. 
It  is  immaterial  that  the  sale  was  a  fair 
one.  The  court  said :  "He  must  let  his 
company  know  what  profit  he  has 
taken,  and  deal  with  them,  so  to  say. 
at  arm's  length ; "  South,  etc.,  Ii'on  Co. 
V.  Shaw,  W.  N.,  1879,  p.  159;  Beck  t. 
Kantorowick,  3  K  &  J.,  230;  Whaloy 
Bridge,  etc.,  Co.  v.  Green,  L.  R,  5  Q. 
B.  D.,  109  (1879),  holding,  also,  that  if 
the  vendor  has  not  yet  paid  the  money 
to  the  promoter  the  corporation  may 
recover  it  from  the  former;  Whaley, 
etc.,  Co.  V.  Green,  svpra;  Twycross  v. 
Grant,   supra,    disapproving   Craig    v. 
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If  the  promoter  conceals  the  fact  that  he  is  selling  his  own  prop- 
erty to  the  company,  the  latter  may  rescind  the  sale;^  or,  if  the 
promoter  was  such  at  the  time  he  purchased  the  property,  the 
company  may  recover  from  the  promoter  the  profit  made  by  him.' 
If  the  promoter  owns  the  property  at  the  time  of  forming  the  com- 
pany and  sells  it  to  the  company  at  an  advance  over  its  cost  to  him, 


Phillips,  L.  E.,  3  Ch.  D.,  723;  Kent  v. 
Freehold,  etc.,  Co.,  L.  R.,  4  Eq.,  588. 
In  Denstnore  Oil  Co.  v.  Densmore,  64 
Pa.  St.,  43  (1870),  the  court  refused  to 
hold  the  defendants  liable  who  owned 
property  and  formed  a  company,  and 
sold  the  property  to  the  company  at  a 
profit,  without  disclosing  the  original 
price,  but  without  misrepresenting  that 
price.  The  court  said,  however,  "  that 
where  persons  form  such  an  association, 
or  begin  or  start  the  project  of  one,  from 
that  time  they  do  stand  in  a  confiden- 
tial relation  to  each  cither,  and  to  all 
others  who  may  subsequently  become 
members  or  subscribers ;  and  it  is  not 
competent  for  any  of  them  to  purchase 
property  for  the  purpose  of  such  a  com- 
pany and  then  sell  it  at  an  advance 
without  a  full  disclosure  of  the  facts. 
They  must  account  to  the  company  for 
the  profit,  because  it  legitimately  is 
theirs."  Where  a  promoter,  after  the 
company  is  formed,  buys  land  for  $6,000 
and  sells  it  to  the  company  at  $13,000, 
and  represents  to  a  subscriber  for  stock 
that  the  land  cost  $12,000  originally, 
the  stockholder  may  recover  from  the 
promoter  the  amount  paid  for  his  stock. 
Short  V.  Stevenson,  68  Pa.  St,  95  (1869). 
In  Rice's  Case,  79  Pa  St.,  168  (1875), 
where  a  promoter  elected  the  directors 
and  sold  property  to  the  corporation  at 
an  exorbitant  price,  taking  payment  in 
money,  stock  and  bonds,  the  court  re- 
fused to  allow  the  bonds  upon  the 
winding  up.  In  McEIhenny's  Appeal, 
61  Pa.  St.,  188  (1869),  where  a  person 
bought  land  for  $2,000,  and  then  in- 
duced others  to  join  him  in  organizing 
a  company  to  purchase  it  for  $40,000 
after  he  had  sold  it  to  them  for  $12,000, 
is  liable  to  account  to  the  company  for 
his  part  of  the  $38,000  profit,  but  not  for 


his  $10,000  profit  A  person  may  pur- 
chase property  and  then  proceed  to 
form  a  corporation  and  sell  the  prop- 
erty to  it  an  advanced  price.  He  is  not 
bound  to  disclose  his  profit,  nor  is  he 
liable  therefor  unless  he  makes  misrep- 
resentations. Lungren  v.  Pennell,  10 
Weekly  N.  of  Cas.,  297  (Pa.,  1881). 

1  Lindsay,  etc.,  Co.  v.  Hurd,  supra; 
Erlanger  v.  New  Sombrero  Co.,  L.  R, 
3  App.  Cas.,  1318;  aflE'g  L.  R.,  5  Ch.  D.. 
73  (1877);  Ex  parte  Taylor,  L.  R,  14 
Ch.  D.,  390 ;  In  re  Cape  Breton  Co.,  L. 
R,  29  Ch.  D.,  795.  But  not  if  the  com- 
pany is  unable  to  restore  the  property, 
where  the  disability  to  restore  it  is  due 
to  the  company  and  not  the  promoter. 
Addie  v.  Western  Bank,  etc.,  L.  R,  1  H. 
L.,  Sc,  145;  Phosphate,  etc.,  Co.  v. 
Hartmout,  L.  R,  5  Ch.  D.,  394;  Head 
V.  Tattereell,  L.  R,  7  Ex.,  7 ;  In  re  Cape 
Breton  Co.,  supra.  The  company  tnay 
rescind  as  to  part  if  the  transaction  is 
severable.  Maturin  v.  Tredinnick,  2  N. 
R,  514 ;  4  id.,  15.  Where  a  mine  was 
sold  to  a  company  for  $30,000,  the  pro- 
moters representing  that  they  did  not 
have  any  interest  therein,  and  it  after- 
wards was  discovered  that  they  received 
$20,000  of  the  price,  the  corporation  suc- 
ceeded in  having  the  whole  purchase 
set  aside  and  the  $30,000  and  interest 
and  expenditures  refunded.  St  Louis, 
etc.,  Co.  V.  Jackson,  5  Cent  L.  J.,  317 
(1877,  St  Louis  Ct). 

2/n  re  Cape  Breton  Co.,  supra,  L.  R., 
26  Ch.  D.,  221;  Lydney,  etc.,  Co.  v. 
Bird,  55  L.  T.  Eep.,  558  (1886),  reversing 
L.  R,  81  Ch.  D.,  338;  Tyrrell  v.  Bank  of 
London,  10  H. ,  L.  C,  36 ;  Benson  v. 
Heathorn,  1  Y.  &  C.  (Ch.),  336 ;  Emma 
Min.  Co.  V.  Grant,  supra;  In  re  Am- 
brose, etc.,  Co.,  L.  R,  14  Ch.  D.,  390. 
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and  then  induces  persons  to  subscribe  by  stating  that  he  made  no 
profit  thereby,  he  is  liable  in  equity  to  account  to  them  for  the 
injury  they  have  sustained.' 

Second,  a  promoter  may  commit  a  breach  of  trust  by  accepting 
a  commission  or  bonus  from  a  person  who  sells  property  to  the 
corporation.  The  company  may  compel  him  to  turn  it  into  the  cor- 
porate treasury ,2  or  the  company  may  rescind  its  purchase  of  the 


•  Getty  V.  Devlin,  54  N.  Y.,  403  (1873): 
id.,  70;  id.,  504  (1877);  id.,  9  Hun,  603 
(1877);  Brewster  v.  Hatch,  10  Abb.  N. 
C,  400  (1 881).  See,  also,  chs.  IX  and  XX, 
supra.  In  the  important  case  of  Ex- 
Mission,  etc.,  Co.  V.  Flash,  33  Pac.  Rep., 
600  (Cal.,  1893),  where  persons  purchased 
land  at  $5  an  acre,  and  subsequently 
proceeded  to  organize  a  corporation  to 
purchase  it  at  $35  an  acre,  representing 
to  the  stockholders  that  $35  an  acre  was 
the  lowest  price  at  which  the  land  could 
be  purchased,  it  being  concealed  from 
the  stockholders  that  one  of  their  num- 
ber, a  large  subscriber,  was  interested 
in  the  contract,  and  that  the  organizers 
of  the  corporation  were  his  agents,  the 
corporation  caused  to  be  set  aside  a 
mortgage  and  foreclosure  thei-epf  which 
was  given  to  the  promoters  in  part  pay- 
ment for  sucli  land,  and  the  notes  will 
be  ordered  canceled.  In  this  case  it  ap- 
pears that  the  representation  was  made 
that  |35  per  acre  was  the  lowest  price 
for  which  the  land  could  be  purchased, 
and  that  the  subscribers  came  in  "on 
the  ground  floor  at  bed-rock  figures." 
the  Solicitors'  Journal  thus  summar- 
izes the  law  on  this  subject  as  it  now 
stands :  "  Where  the  promoter  had  orig- 
inally bought,  not  for  himself,  but  for  a 
company  to  be  afterward  fqrmed,  in 
such  a  case  it  was  an  ordinaiy  instance 
of  purchase  by  an  agent,  and  the  com- 
pany would  be  entitled  both  to  keep  the 
property  and  to  call  upon  the  promoter 
to  repay  the  profit  h^  had  made.  But 
it  is  for  the  company  to  prove  this  re- 
lationship of  principal  and  agent,  and 
also  that  it  existed  at  the  time  of  the 
original  purchase.  Hence,  where  this 
is  not  shown,  the  above  rule  does  not 


apply,  nof;  even  although  the  promoter 
subsequently  becomes  a  director  of  the 
company.  In  this  case  it  is  his  duty  to 
inform  the  company  of  the  profit  he  is 
making ;  and  in  default  they  are  enti- 
tled, if  they  so  choose,  to  a  rescission  of 
the  contract.  But  they  cannot  affirm 
the  contract  and  also  claim  the  profits ; 
and  if  rescission  of  the  contract  had  be- 
come impossible,  they  seem  to  have  no 
remedy  at  all."  3  E'y  &  Corp.  L.  J., 
143.  citing  cases. 

2  Where  the  promoters  receive  pay 
from  the  contractor,  such  pay  being  in 
excess  of  their  disbursements,  the  com- 
pany may  compel  them  to  turn  in 
the  amount  to  the  company,  although 
all  the  stockholders  and  directors  knew 
of  the  transaction.  Mann  v.  Edinburgh, 
etc.,  Co.,  68  L.  T.  Rep.,  96  (1893) ;  Hich- 
ens  V.  Congreve,  4  Russ.,  563 ;  Beck  v. 
Kantorowicz,  3  K  &  J.,  330;  Phos- 
phate Sewage  ^Co.  v.  Hartmout,  L.  R.,  5 
Ch.  D.,  394 ;  Bagnall  v.  Carlton,  L.  R.,  6 
Ch.  D.,  371 ;  Emma  Mining  Co.  v.  Grant, 
supra;  Whaley  Bridge  Co.  v.  Green, 
L.  R.,  5  Q.  B.  D.,  109,  holding  also  that 
if  the  bonus  has  not  yet  been  paid  to 
the  promoter  the  company  may  claim 
it  from  the  person  contracting  with  it. 
Cf.  Arkwright  v.  Newbold,  L.  R,  17 
Ch.  D.,  301,  319;  Lydney,  etc.,  Ca  v. 
Bird,  55  L.  T.  Rep.,  558  (1886),  reversing 
L.  R.,  31  Ch.  D.,  328;  Albion  Steel  Co. 
V.  Martin,  L.  E.,  1  Ch.  D.,  580.  The 
promoter  is  allowed  a  reasonable  sum 
for  disbursements.  Lydney,  etc.,  Co.  v. 
Bird,  supra.  Cf.  Emma  Mining  Co.  v. 
Grant,  supra;  Bagnall  v.  Carlton,  supra; 
South,  etc.,  Co.  V.  Shaw,  W.  N.,  1879, 
p.  159.  The  promoter  must  disgorge, 
though  by  his  efforts  the  company  paid 
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property.'    The  law  is  rigid  in  its  protection  of  the  corporation 
and  stockholders. 

If  the  commission  or  bribe  paid  to  the  promoter  consisted  of 
shares  of  stock,  then  the  company  may  recover  from  him  the 
amount  received  by  him  upon  a  sale  of  the  shares  and  all  dividends 
previously  received,  together  writh  interest;^  or,  if  he  still  holds  the 
shares,  the  company  may  recover  the  highest  price  which  the  shares 
of  the  company  have  touched  in  the  interval  between  the  gift  and 
the  action,  together  with  interest.'  The  subscriber  for  stock  may 
sue  the  directors  for  fraudulent  representations  if  they  knew  that 
the  promoter  was  secretly  receiving  large  illegal  profits.*  Bond- 
compelled,  at  the  option  of  the  corpora- 
tion, to  transfer  stock  back  to  it  or  pay 
over  the  amount  received  by  them  for 
stock  sold,  or  to  pay  to  it  the  market 
value  of  stock  which  they  as  promoters 
had  received  from  him  to  whom  all  the 
capital  stock  had  been  issued  in  pay- 
ment for  a  patent.  The  agent  of  the 
person  who  deals  with  the  corporation 
may  recover  his  compensation  from 
that  person,  but  he  cannot  I'ecover  com- 
pensation for  improperly  influencing; 
the  agents  of  the  corporation  to  make 
the  contract  Lydney,  etc.,  Co.  v.  Bird, 
L.  R,  31  Ch.  D.,  328  (1885);  Arkwright 
V.  Newbold,  L.  R,  17  Ch.  D.,  301  (1881); 
Davidson  v.  Seymour,  1  Bosw.  (N.  Y.), 
88  (1857),  where  the  court  say:  "There 
was  secrecy,  applications  to  individuals, 
a  concealed  promise  of  compensation, 
and  utter  ignorance  and  recklessness  as 
to  the  competency  of  the  party  whose 
cause  he  was  promoting  and  whose  re- 
ward he  was  to  receiva" 

*  Persons  induced  to  subscribe  by  a 
prospectus  stating  that  a  certain  price 
was  paid  for  a  business,  when  in  fact  a 
large  part  of  that  price  went  as  a  bonus 
to  promoters,  may  sue  the  directors  for 
fraudulent  misrepresentations.  Capel  v. 
Sinis,  etc.,  Co.,  58  L.  T.  Rep.,  807  (1888). 
Where  a  promoter  induces  a  person  to 
subscribe  and  pay  for  stock  by  repre- 
senting that  property  conveyed  by  the 
promoter  to  the  company  cost  the  pro- 
moter $30,000,  when  in  fact  it  cost  him 
$14,000,  the  subscriber  may  sue  the  pro- 
moter for  damages  for  false  representa- 


for  the  property  less  than  it  was  worth. 
Emma,  etc.,  Co.  v.  Grant,  supra.  The 
statute  of  limitations  bars  the  suib 
Metropolitan  Bank  v.  Heiron.  5  Ex.  Div., 
319,  335.  But  only  from  the  time  when 
the  facts  are  known  to  the  directors,  or, 
if  the  directors  are  also  implicated,  to 
the  stockholders.  In  re  Fitzroy,  etc., 
Co.,  50  L.  T.,  144.  Where  promoters,  in 
collusion  with  the  owner  of  a  mine,  pay 
him  $30,000  therefor,  and  cause  him  to 
transfer  it  to  a  corporation  for  $100,000 
of  the  capital  stock,  and  then  induce 
third  persons  to  buy  such  stock  at  par 
on  representations  that  the  mine  cost 
the  promoters  $90,000,  and  then  receive 
from  the  owner  of  the  mine  the  pro- 
ceeds from  the  sale  of  the  stock,  less  the 
$30,000,  the  corporation  may  compel 
them  to  pay  over  the  profits  to  it  Pitts- 
burg Min.  Co.  V.  Spooner,  43  N.  W.  Rep., 
359  (Wis.,  1889). 

'  Munson  v.  Syracuse,  etc.,  R  R  Co., 
103  N.  Y.,  58  (1886) ;  Erlanger  v.  New 
Sombrero  Co.,  supra;  Lindsay,  etc.,  Co. 
V.  Hurd,  supra;  Bagnall  v.  Carlton, 
sUpra,  Cf.  Smith  v.  Sorby,  L.  R,  3  Q. 
B.  D.,  553,  n. 

2  Emma  Min.  Co.  v.  Lewis,  L.  R,  4  C. 
P.  D.,  396. 

'in  re  Norvah,  etc.,  Co.,  McKay's 
Case,  L.  R,  3  Ch.  D.,  1  (1875) ;  id.,  34  W. 
R,  49 ;  Pearson's  Case,  L.  R,  4  Ch.  D., 
333;  5  id.,  336;  In  re  Fitzroy,  etc,  Co., 
50  L.  T.,  144;  Nant-y-glo,  etc.,  Co.  v. 
Gravi,  L.  R,  13  Ch.  D.,  738;  and  see 
§  650,  supra;  Chandler  v.  Bacon,  30  Fed. 
Rep.,  538  (1887),  where  promoters  were 
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holders  cannot  complain  of  promoters  in  the  same  way  that  the 
corporation  may.' 

A  plaintiff  may,  upon  the  trial,  be  compelled  to  elect  whether  he 
sues  to  hold  the  promoters  liable  for  fraud  or  whether  he  sues  in 
behalf  of  all  stockholders  and  for  the  benefit  of  the  corporation.^ 

The  compromise  and -settlement  of  suits  between  promoters  and 
the  corporation  will  be  upheld  by  thie  court.' 

§  653.  Sales  of  property  hy  corporate  officers  to  the  corporation. — 
It  is  well  said  in  the  case  of  Michaud  v.  Girod  *  that  a  person  can- 
not legally  purchase  on  his  own  account  that  which  his  duty  or 
trust  requires  him  to  sell  on  account  of  another,  nor  purchase  on 
account  of  another  that  which  he  sells  on  his  own  account.  He  is 
not  allowed  to  unite  the  two  opposite  characters  of  buyer  and 
seller.  Especially  is  this  the  rule  with  corporate  directors.  If 
they  make  sales  to  the  corporation  they  may  be  compelled  to  pay 
over  to  the  corporation  the  profit  realized  by  such  sales,^  or  the 
corporation  may  refuse  altogether  to  complete  the  contract.*    Gen- 


tions.  Teachout  v.  Van  Hoesen,  40  N. 
W.  Rep.,  96  (Iowa,  1888),  See,  also,  ch. 
XX,  supra;  60  L.  T.  Rep.,  591  (1889). 

1  Banque,  etc.,  v.  Brown,  34  Fed.  Rep., 
145,  196  (1888).     Cf.  gg  43,  44,  735. 

2  Brewster  v.  Hatch,  133  N.  Y.,  349 
(1890). 

aCoburn  v.  Cedar,  etc.,  Co.,  138  U.  S., 
196  (1891). 

4  4  How.,  503  (1846). 

6  Albion  Steel,  etc.,  Co.  v.  Martin,  L. 
R.,  1  Ch.  D.,  580  (1875),  holding  the  di- 
rector liable  to  refund  profits  on  con- 
tracts made  subsequent  to  incorpora- 
tion, but  not  on  those  made  previous  to 
incorporation ;  Dunne  v.  English,  L.  R., 
18  Eq.,  524  (1874),  where  two  brokers 
having  agreed  to  divide  the  profits  on  a 
mine  to  be  bought  by  one  and  sold  by 
the  other,  the  former  compelled  the 
latter  to  divide  a  secret  profit  which 
the  latter  had  obtained;  Benson  v. 
Heathorn,  supra,  §  650,  and  other  cases 
therein. 

6  Coleman  v.  Second  Ave.  R.  R.  Co., 
88  N.  Y.,  201  (1868).  Cf.  In  re  Cape 
Breton  Co.,  19  W.  N.,  54  (1884),  where 
the  court  declined  to  hold  a  director 
responsible  for  profits  made  by  a  sale 
of  property  from  himself  to  the  com- 
pany, and  declined  to  rescind  the  sale, 


since  the  corporation  could  not  restore 
the  property.  Where  the  corporation 
is  insolvent,  a  director  cannot  turn  in 
his  property  in  payment  of  his  debt  due 
to  the  corporation.  White,  etc.,  Co.  v. 
Pettfs,  etc.,  Co.,  30  Fed.  Rep.,  864  (1887). 
A  purchaser  of  corporate  assets  at  a  re- 
ceiver's sale  cannot  claim  a  leasehold 
which  the  president  holds  to  premises 
which  were  used  by  the  corporation. 
Crooked,  etc.,  Co.  v.  Kenka  Nav.  Co.,  37 
Hun,  9  (1885).  Directors  cannot  pur- 
chase machinery  and  then  sell  it  to  the 
company  at  an  advanca  Redmond  v. 
Dickerson,  9  N.  J.  Eq.,  507  (1853).  In 
the  case  of  Great  Luxembourg  R'y  Co.  v. 
Magnay,  25  Beav.,  586  (1856),  where  the 
director  purchased  for  the  corporation 
property  secretly  owned  by  himself,  the 
court  refused  to  interfere  after  the  cor- 
poration had  resold  the  property  with- 
out loss.  Under  the  above  principle  of 
law  the  court  refused  to  enforce  a  con- 
tract by  a  director  to  furnish  railway 
chairs  to  his  corporation.  Aberdeen  R'y 
Co.  V.  Blakie,  1  Macq.,  461  (1853).  And 
in  the  case  of  Flanagan  v.  Great  Western 
R'.y  Co.,  L.  R.,  7  Eq.,  116  (1868),  the  court 
refused  to  enforce  a  corporate  agree- 
ment to  lease  property  to  a  director. 
Stockholder's  bill  does  not  lie  to  enjoin 
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terally  the  director  has  purchased  the  property  for  the  express  pur- 
pose of  selling  it  to  the  corporation.  When  such  is  the  case  the 
company  may  ratify  and  confirm  the  transaction,  or  it  may  keep 
the  property  and  recover  from  the  director  the  profit  realized  by 
him,  or  the  company  hiay  repudiate  the  whole  transaction,  return 
the  property  and  recover  back  the  purchase-money.' 

Where,  however,  the  directors  sell  to  the  corporation  at  a  profit 
to  themselves,  but  with  a  full  and  fair  disclosure  thereof,  and  with- 
out participating  in  the  acceptance  of  the  property  by  the  corpora- 
tion, the  transaction  cannot  be  impeached  afterwards.^ 


an  execution  sale  of  the  corporate  fran- 
chise and  property  on  a  judgment  ob- 
tained against  the  corporation  by  a 
director  for  property  sold  to  it  by  him, 
there  being  no  actual  fraud,  nor  proof 
of  directorship  at  time  of  sale.  Ward 
V.  Salem  St  E'y,  108  Mass.,  332  (1871). 
School  directors  may  be  enjoined  from 
selling  their  pi'operty  to  the  district. 
Appeal  of  Witmer,  15  Atl.  Eep.,  428  (Pa., 
1888). 

'  Parker  v.  Nickerson,  112  Mass.,  195 
(1873),  where  the  directors  were  held 
liable  for  a  price  paid  by  the  corporation 
for  a  boat  purchased  from  another  cor- 
'poration,  in  which  the  directors  were 
also  the  directors  and  sole  stockholders. 
Held  liable  to  refund  all  profit  above 
cost  of  the  boat  to  the  vendor  corpora- 
tion. If  the  corporation  has  made  im- 
provements on  land  purchased  from  the 
director,  it  cannot  compel  him  to  take 
the  land  and  pay  it  the  price  paid  him 
and  also  the  cost  of  the  improvements. 
Paine  v.  Irwin,  16  Hun,  390  (1878). 
Where  the  corporation  secretly  agrees 
to  give  a  subscriber  extra  stock  if  he 
will  subscribe  for  a  certain  amount,  and 
he  subscribes  and  intends  that  his  sub- 
scription shall  be  used  to  induce  others 
to  subscribe  without  knowledge  of  the 
secret  gift,  and  they  do  subscribe,  he 
cannot  receive  from  the  corporation 
such  extra  stock.  The  contract  is  void 
as  against  public  policy.  Nickerson  v, 
English,  8  N.  E.  Rep.,  45  (Mass.,  1886}. 
A  sale  of  mortgaged  property  under  a 
power  to  sell  by  the  mortgagee  to  a 
newly-formed  corporation  in  which  he 


holds  stock  does  not  invalidate  the  sale, 
though  he  could  not  sell  to  himself. 
Farrar  v.  Fai-rar's  Limited,  59  L.  T.  Rep., 
619  (1888).  The  president  of  a  stock- 
yard company,  who  takes  a  lease  of 
property  in  his  own  name  and  then  as- 
signs the  lease  to  the  company  on  a 
guaranty  of  a  large  stockholder  in  the 
corporation  tliat  said  president  shall 
have  one-fifth  of  the  profits  from  the 
use  of  the  property,  cannot  enforce  that 
guaranty.  Robinson  v.  Jewett,  14  N.  Y. 
St  Rep.,  223  (1888).  A  director  cannot 
be  a  partner  with  the  corporation  in 
sharing  profits.  Rudd  v.  Robinson,  54 
Hun,  315  (1889). 

2  Chesterfield  Colliery  Co.  v.  Black,  37 
L.  T.,  740  (1878),  where  the  court  re- 
fused to  hold  liable  for  profits  a  director 
and  a  promoter  where  they  had  pur- 
chased a  mine  before  incorporation  and 
had  sold  it  to  the  company  at  a  profit, 
it  being  clearly  stated  to  the  company 
that  a  profit  was  being  made,  but  the 
amount  of  that  profit  not  being  di- 
vulged. Battelle  v.  Northwestern,  etc., 
Co.,  33  N.  W.  Rep.,  327  (Minn.,  1887). 
In  St  Louis,  etc.,  R.  R.  Co.  v.  Tiernan, 
15  Pac.  Rep.,  544  (Kan.,  1887),  it  is  held 
that  a  sale,  by  the  directors,  of  a  road- 
bed to  the  corporation;  is  legal  where 
all  the  facts  are  known  to  all  except  a 
few  nominal  holders  of  stock.  But  a 
partial  disclosure  is  insufficient  Impe- 
rial, etc,  Co.  V.  Coleman,  L.  R.,  6  H.  L., 
189  (1873),  reversing  L.  R.,  6  Ch.,  56a 
Where,  upon  foreclosure  of  corporate 
property,  the  president  and  manager  of 
the  corporation  purchases  the  property 
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Moreover,  it  is  within  the  power  of  the  majority  of  the  stock- 
holders to  ratify  and  confirm  such  a  transaction  where  there  is  no 
actual  fraud  involved.  The  fraud  is  not  an  actual  one  if  the  di- 
rector sold  at  a  fair  price  and  did  not  use  his  position  to  induce  the 
corporation  to  purchase.  Such  a  sale,  however,  is  always  a  con- 
structive fraud,  and  is  voidable  at  the  option  of  a  majority  of  the 
directors  or  a  majority  of  the  stockholders. 

There  is  some  difficulty  in  determining  what  will  constitute  a 
confirmation  of  such  a  transaction.  If  a  majority  of  the  directors 
and  of  the  stockholders,  without  counting  the  votes  controlled  by 
the  director  who  is  interested,  favor  a  confirmation  of  the  transac- 
tion, a  dissenting  stockholder  cannot  bring  suit  to  set  it  aside  un- 
less he  can  show  the  existence  of  some  fraud  other  than  the  mere 
fact  that  the  vendor  was  a  director  when  he  made  the  sale.  If, 
however,  a  majority  of  the  stockholders,  excluding  the  votes  owned 
directly  or  indirectly  by  the  guilty  parties,  are  in  favor  of  bring- 
ing the  directors  to  an  accounting,  greater  difficulty  arises.  The 
weight  of  authority  holds  that  the  votes  of  the  director  as  a  stock- 
holder are  to  be  counted.  If,  however,  actual  fraud  is  involved, 
this  question  is  immaterial,  since  no  majority,  however  large,  can 
ratify  actual  fraud.' 

§  653.  8ales  of  property  hy  the  corporation  to  corporate  officers 
and  purchases  hy  corporate  officers  at  foreclosure  sales. —  One  of 
the  most  frequent  frauds  perpetrated  upon  a  corporation  and  its, 
stockholders  is  where  one  or  more  of  the  directors  purchase  prop- 
erty from  the  corporation  directly  or  indirectly  or  participate  in 
the  profits  of  such  a  purchase.  The  law  is  well  settled  that  a  di- 
rector's purchase  of  property  from  the  corporation  is  voidable  at 
the  option  of  the  corporation,  even  though  the  directors  paid  fully 
as  much  as  or  more  than  the  property  is  worth.  This  principle  of 
law  was  fully  established  by  the  cases  of  Cumberland  Coal  Com- 
pany against  Sherman  ^  and  Hoflfman  Steam  Coal  Company  against- 
Cumberland  Coal  and  Iron  Company.' 

at  its  full  value,  other  judgment  cred-  of  the  directors  purchased  part  of  the 

itors  of  the  corporation  cannot  attack  corporate  property  at  an  undervaluation 

his  purchase.    luglehart  v.  Thousand,  and  then  sold  it  to  the  Hoffman  Com- 

etc,  Co.,  109  N.  Y.,  454  (1888).  pany,  in  which  they  were  large  stock- 

1  See  §  663,  infra.  holders.    The  court  held  that  the  latter 

2  30  Barb.,  533  (1859).  The  court  also  was  chargeable  with  notice  of  the  void- 
held  that  the  purchase  by  the  directors  able  act  This  case  and  the  preceding 
could  be  ratified  only  by  the  unanimous  one  grew  out  of  the  same  transaction, 
vote  of  all  the  stockholders,  and  that  a  See,  also,  Buell  v.  Buckingham,  16  Iowa, 
ratification  by  proxy  would  not  bind  the  284  (1864),  holding  that  the  purchase  is 
stockholder  himself.    S.  C,  20  Md.,  117.  voidable    but   not   void.     It   may    be 

3 16  Md.,  456  (1860;t  where'  a  minority    avoided,  however,  without  proving  any 
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Similar  rules  prevail  iu  regard  to  a  director's  purchases  of  cor- 
porate property  at  foreclosure  sale  thereof.  He  cannot  be  a  pur- 
chaser, either  directly  or  indirectly,  at  the  foreclosure  sale.     This 


actual  fraud  on  the  part  of  the  director 
or  injury  to  the  corporation.  It  is  fraud- 
ulent per  se.  See,  also,  Jones  v.  Arkan- 
sas M.  &  A.  Co.,  38  Ark.,  17  (1881),  in- 
volving a  scheme  where  a  director 
purchased  at  a  foreclosure  sale  and  re- 
organized. A  stockholder  who  did  not 
come  in  caused  the  purchase  to  be  set 
aside.  Dennis  v.  Kennedy,  19  ^Barb., 
517  (1854).  Where  the  directors  had 
purchased  corporate  property  after  its 
sale  on  alien,  and  the  purchase  by  them 
was  held  to  be  fraudulent,  the  passive 
connivance  of  a  director  renders  him 
liable  the  same  as  though  he  partici- 
pated. Weetjen  v.  Vibbard,  5  Hun,  265 
(1875).  A  sale  of  corporate  bonds  to  a 
syndicate  of  which  three  of  the  direct- 
ors are  members  is  valid,  the  price 
being  adequate.  Du  Pont  v.  Northern 
Pac.  E.  R.  Co.,  18  Fed.  Rep.,  467  (1883), 
per  Wallace,  J.  Where  a  director  takes 
for  himself  the  right  of  the  corporation 
to  subscribe  for  new  stock  he  is  liable  in 
damages.  Greenfield,  etc.,  Bank  v.  Si- 
mons, 133  Mass.,  415  (1883).  But  cor- 
poi'ate  creditors  cannot  have  set  aside 
an  old  sale  of  land  by  the  corporation  to 
the  directors  through  "  dummies,"  even 
though  the  sale  was  at  a  totally  inade- 
quate price.  Graham u  Railroad  Co.,  103 
U.  S.,  148  (1880).  But  a  sale  of  an  in- 
solvent corporation's  property  to  a  di- 
rector for  its  full  value  is  upheld  when 
bona  fide  and  advantageous  to  alL  Ash- 
hurst's  Appeal,  60  Pa.  St.,  291  (1869). 
Director  may  be  trustee  in  a  trust  deed 
executed  by  his  corporation.  Bassett  v. 
Moote,  etc.,  Co.,  15  Nev.,  293  (1880).  Al- 
though a  company  is  insolvent  a  lease 
of  its  property  to  a  director  on  fair 
terras  is  legal,  especially  where  for  many 
years  there  is  no  complaint  Pneumatic 
Gas  Co.  V.  Berry,  113  U.  S.,  322  (1885). 
A  sale  of  property  of  an  insolvent  for- 
eign corporation,  for  an  insufficient  con- 
sideration, by  the  executive  committee 


to  two  6f  the  trustees,  is  void.  Third 
Nat'l  Bank  v.  Elliott,  42  Hun,  131  (1886) ; 
aff'd,  114  N.  Y.,  622.  See,  also,  Reilly  v. 
Oglesby,  25  W.  Va.,  36  (1884),  where  the 
court  said :  "  It  is  a  well-settled  prin- 
ciple of  equity  jurisprudence  that  a 
party  holding  a  fiduciary  relation  to 
trust  property  cannot  become  the  pur- 
chaser of  such  property,  either  directly 
or  indirectly ;  and  if  he  does  the  sale  is 
voidable,  and  will  be  set  aside  at  the 
mere  pleasure  of  the  beneficiaries,  al- 
though such  fiduciary  may  have  paid  a 
full  price  and  gained  no  advantage 
...  A  purchase  by  or  for  them  at 
a  sale  ordered  by  them,  acting  in  the 
capacity  of  directors,  .  .  .  would  be 
voidable  and  would  be  set  -aside  at  the 
mere  pleasure  of  any  stockholder." 
Where  a  sale  of  land  is  made  by  the 
corporation  to  a  director,  in  order  to 
raise  funds  to  pay  debts  due  to  mis- 
management, the  corporation  itself  may 
subsequently  cause  the  sale  to  be  set 
aside.  Crescent,  etc.,  Co.  v.  Planner,  10 
S.  Rep.,  884  (La.,  1891).  -  Where  a  di- 
rector buys  land  of  the  corporation  at 
one-tenth  of  its  value,  a  stockholder 
may  cause  the  transaction  to  be  set 
aside.  Woodroof  v.  Howes,  36  Pac.  Rep., 
Ill  (Cal.,  1891).  Where  a  contract  is 
made  by  a  corporation  with  a  director 
to  sell  to  the  director  coal,  and  the  cor- 
poration does  not  fulfill,  tlie  director  can- 
not recover  damages  where  the  money 
for  the  coal  was  to  pay  a  personal  debt 
of  the  president,  and  the  director  has 
relieved  the  corporation  from  liability. 
Main,  etc.,  Co.  v.  Lotspeich,  20  S.  W. 
Rep.,  377  (Ky.,  1893).  A  corporation 
having  a  leasehold  with  the  privilege  to 
purchase  the  fee  may  sell  the  latter  to  a 
director  where  the  company  has  neither 
the  money  nor  credit  to  exercise  such 
privilege.  Hannerty  v.  Standard,  etc., 
Co.,  19  S.  W,  Rep.,  82  (Mo„  1893). 
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is  the  rule  whether  the  foreclosure  is  instituted  by  those  interested 
in  the  corporation  or  by  third  parties.  J^  the  director  purchases  at 
such  a  foreclosure  sale  he  holds  the  property  as  trustee  for  the 
benefit  of  the  corporation  and  the  stockholders.  Upon  being  re- 
paid the  price  he  gave  therefor,  he  must  make  over  the  property 
to  the  corporation.'    Thus,  where  a  director  who  practically  con- 


1  Harts  V.  Brown,  77  111.,  226  (1875). 
To  same  effect,  Hope  v.  Salt  Co.,  2!)  West 
Va.,  789  (1885),  where  the  director  resold 
the  property  at  three  times  its  cost  to 
himself.  See,  also,  Jackson  v.  Lude- 
ling,  31  Wall.,  616,  625  (1874),  where 
the  directors  wei-e  part  of  those  who 
purchased  at  a  foreclosure  sale  of  the 
corporate  property:  also,  Mimson  v. 
Syracuse,  etc.,  R.  R.  Co.,  29  Hun,  76 
(1883),  where  the  directors  purchased 
for  the  purpose  of  re-organizing  the  cor- 
poration; S.  C,  103  N.  Y.,  58  (1886), 
where  Muuson  was  a  director  in  an  in- 
solvent railroad  corporation  and  also  a 
director  in  a  corporation  that  wished  to 
purchase  said  railroad,  and  in  behalf  of 
the  latter  company  contracted  to  pur- 
chase the  said  railroad  from  the  bond- 
holders after  the  latter  should  purchase 
the  same  at  a  foreclosure  sale.  The  court 
refused  to  enforce  the  contract;  Ra- 
leigh V.  Fitzpatrick,  11  Atl.  Rep.,  1  (N. 
J.,  18.87),  where  the  directors  of  a  cor- 
poration owning  land  subject  to  a  mort- 
gage allowed  a  foreclosure  to  be  made 
and  then  purchased  at  the  sale.  See 
Foster  v.  Oxford  R.  R.,  13  C.  B.,  200. 
See,  also,  Allen  v.  Jackson,  13  N.  E.  Rep., 
840  (111.,  1887),  holding  a  director  who 
had  purchased  corporate  property  at  a 
foreclosure  sale  liable  to  former  pur- 
chasers of  that  property  from  the  cor- 
poration, subject  to  the  mortgage 
Where  a  director  purchases  property 
from  an  insolvent  corporation  "it  de- 
volves on  the  directors  to  show  that  the 
transaction  was  made  in  good  faith, 
and  that  the  sale  produced  the  full 
value  of  the  property.  If  they  fail  to 
show  these  facts,  creditors  are  entitled 
to  compel  them  to  account  for  the  full 
value  of  the  property."    Wilkinson  u 


Bauerle,  7  Atl.  Rep.,  314  (N.  J.,  1886). 
Sale  of  property  to  a  syndicate  of  which 
a  director  is  a  member  will  not  be  set 
aside  when  the  full  value  was  received 
by  the  corporation,  and  the  sale  was 
made  in  order  to  protect  the  parties 
who  were  sureties  for  the  price  to  be 
paid  by  the  corporation  for  the  prop- 
erty. Hill  V.  Nisbit,  100  Ind.,  341  (1884). 
A  purchase  by  a  stockholder,  however, 
is  legal.  Mickles  v.  Rochester  City  Bank, 
11  Paige,  118  (18l4).  In  Twin  Lick  Oil 
Co.  V.  Marbury,  91  U.  S.,  587  (1875),  a 
director  loaned  money  to  the  corijora- 
tion,  took  bonds  therefor,  and  had  the 
bonds  secured  by  a  mortgage  running 
to  a  third  person  as  a  trustee,  and  upon 
a  sale  by  the  trustee  the  director  pur- 
chased for  himself.  Directors  may  pur- 
chase at  foreclosure  sale.  Saltraarsh  v. 
Spaulding,  147  Mass.,  224  (1888).  A  di- 
rector may  own  bonds  and  raay  pur- 
chase at  the  foreclosure  sale.  The  sale 
is  valid  even  though  allowed  by  the  di- 
rectors from  corrupt  motives,  and  this 
was  known  to  the  purchasing  trustee. 
At  least  the  stockholders  must  offer  to 
redeem  before  they  can  d<)  anything. 
Harpending  v.  Munson,  91  N.  Y.,  650 
(1883).  The  president  of  the  company 
may  purchase  at  the  foreclosure  sale. 
He  does  not  thereby  become  a  trustee 
for  the  bondholders.  Credit  Co.,  etc.  v. 
Arkansas,  etc.,  R  R.,  5  McCrary,  23 
(1882).  Seven  years'  delay  in  complain- 
ing that  the  directors  issued  bonds  to 
themselves  for  no  consideration  and 
then  foreclosed  and  bought  the  road  in 
is  fatal.  Burgess  v.  St  Louis,  etc.,  R.  R., 
13  S.  W.  Rep.,  1050  <Mo.,  1890).  At  a  re- 
organization sale  a  director  may  pur- 
chase in  behalf  of  a  part  of  the  stock- 
holders, and  the  transaction  be  upheld 


930 


Digitized  by  Microsoft® 


CH.  XXXIX.]  FKAODS    OF   DIEECT0E8,  PEOMOTEES,  ETC. 


[§  653. 


trolled  the  board  of  directors  caused  all  the  earniugs  of  the  railroad 
to  be  used  in  improving  the  property,  thereby  preventing  a  pay- 
ment of  interest  on  the  corporate  indebtedness  and  bringing  about 
a  foreclosure  of  the  mortgage,  the  director  himself  having  pur- 
chased the  bonds  secured  by  the  mortgage  and  having  purchased 
the  railroad  at  the  foreclosure  sale,  the  court  in  an  able  opinion 
held  that  the  purchase  at  the  foreclosure  sale  by  the  director  was 
voidable.  Upon  repayment  to  him  of  the  purchase  price  he  may 
be  compelled  to  retransfer  the  property  to  the  corporation,  even 
though  another  foreclosure  will  be  the  result.  Third  persons  who 
have  purchased  the  road  from  him  with  notice  stand  in  no  other 
position  than  the  director  himself.' 

A  director  cannot  purchase  corporate  property  sold  under  execu- 
tion,' nor  purchase,  either  in  his  own  name  or  the  name  of  an- 


if  the  price  is  a  fair  ona  Hayden  v. 
Official,  etc.,  Co.,  43  Fed.  Rep.,  875  (1890). 
A  director's  purchase  for  the  creditors 
and  certain  mortgage  bondholders  of  the 
mortgaged  property  at  a  foreclosure  sale 
cannot  be  set  aside  by  a  stockholder  five 
years  after  the  sale,  where  the  road  was 
sold  for  all  it  was  worth  and  was  badly 
in  debt,  and  required  large  expenditures, 
and  there  was  no  possible  means  of  rais- 
ing more  money,  and  the  stockholders 
knew  of  the  condition  of  things  but 
made  no  effort  to  prevent  a  sale,  and 
the  director  offered  to  allow  the  stock- 
holders to  come  into  a  re-organization, 
and  offered  to  resell  the  property  for 
less  than  what  he  paid  for  it.  (This  is 
the  rule  even  though  the  property  sub- 
sequently becomes  very  valuabla  Os- 
borne's Adm'x  V.  Monks,  31  S.  W.  Rep., 
101  (Ky.,  1893).  Where  a  contractor 
taking  stock  and  bonds  in  payment  for 
work  subcontracts  the  work  for  the 
stock  and  then  forecloses  the  mortgage 
and  buys  the  property  in,  the  subcon- 
tractor cannot  hold  him  liable  for  the 
stock.  McLane  v.  King,  144  U.  S.,  360 
(1893).  An  insurance  company  cannot 
refuse  payment  of  a  loss  on  the  ground 
that  the  insurer  was  a  director  and  had 
bought  the  corporate  property  at  a.  fore- 
closure sale.  Caraher  v.  Royal  Ins.  Co., 
63  Hun,  83  (1893). 
1  Covington  &  Lex.  R  R.  Co.  v.  Bow- 


ler's Ex'rs,  9  Bush  (Ky.),  570  (1872).  In 
the  case  of  Kitchen  v.  St  Louis,  etc.,  R'y 
Co.,  69  Mo.,  334  (1878),  the  court  says : 
"Whatever  is  sufficient  to  put  a  person 
on  inquiry  is  notice;  that  is,  where  a 
man  has  sufficient  information  to  lead 
him  to  a  fact  he  shall  be  deemed  cogni- 
zant of  it."  So,  also,  where  a  director 
agrees  to  redeem  from  an  execution  sale 
certain  corporate  property,  on  an  under- 
standing that  he  does  it  for  the  corpora- 
tion and  his  payment  is  to  be  a  preferred 
corporate  debt,  the  corporation  may  re- 
deem long  subsequently,  even  though 
the  director  had,  after  a  time,  treated 
the  property  as  his  own.  Wasatch 
Min.  Co.  V.  Jennings,  15  Pac.  Rep.,  65 
(Utah,  1887).  Where  a  corporation  is 
liable  to  an  officer  on  a  debt,  the  officer 
may  purchase  at  a  foreclosure  sale  prop- 
erty upon  which  the  corporation  has  a 
subsequent  lien ;  may  pay  the  prior  lien 
out  of  the  corporate  funds;  and  may 
hold  the  title  to  secure  the  debt  due 
him.  Smith  v.  Lansing,  23  N.  Y.,  530 
(1860). 

2  Hoyle  V.  Plattsburg,  etc.,  R.  R.  Co., 
54  N.  Y.,  314  (1873).  Where  the  presi- 
dent and  a  director  purchase  the  corpo- 
rate property  at  an  execution  sale,  and 
agree  to  convey  it  to  the  corporation 
upon  repayment  of  the  amount  paid,  the 
corporation  may  redeem  it  long  subse- 
quently upon  payment  and  reimburse- 
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other,  corporate  property  sold  for  the  payment  of  taxes.'  The 
corporation  may  reclaim  the  property  upon  payment  to  the  di- 
rector of  the  amount  he  paid  therefor.  A  similar  rule  applies  where 
a  director  allows  or  brings  about  a  forfeiture  of  a  lease  which  the 
company  holds  as  lessee,  and  then  takes  a  new  lease  of  the  same 
property  in  his  own  name."  The  disability  of  directors  to  purchase 
property  from  the  corporation  may  restrict  their  right  to  sub- 
scribe for  unissued  stock  of  the  corporation.'  There  is  some  diffi- 
culty in  determining  whether  this  disqualification  of  a  corporate 
officer  to  purchase  property  from  the  corporation  extends  to  offi- 
cers other  than  the  president  and  directors.  It  has  been  held  to 
affect  the  treasurer  of  the  corporation  *  and  also  the  cashier  of  a 


ment  for  improvements  made.  Wasatch 
Min.  Co.  V.  Jennings,  16  Pac.  Rep.,  399 
(Utah,  1888).  Where  in  a  joint-stock 
company  one  member  buys  all  the  com- 
pany's property  at  an  execution  sale, 
though  he  owes  the  company  more  than 
the  price  paid,  the  company  is  entitled 
to  the  property  and  an  accounting  lies. 
Bradberry  v.  Barnes,  19  Cal.,  120  (1861). 
Where  the  director  of  an  insolvent  cor- 
poration buys  its  property  at  an  execu- 
tion sale  to  which  he  is  not  a  party,  he 
is  liable  to  the  corporation  for  the  value 
of  the  property  less  the  amount  he  paid 
for  it.  Tobin,  etc.,  Co.  v.  Fraser,  17  S. 
W.  Rep.,  25  (Tex.,  1891).  The  purchase 
of  a.  boat  at  judicial  sale  by  the  manager 
of  the  corporation  owning  such  boat  for 
himself  and  oiher  stockholders  may  not 
cut  off  the  maritime  lien  of  another  per- 
son. Crosby  v.  The  Lillie,  43  Fed.  Rep., 
337  (1890). 

J  Smith  V.  Fagan,  17  Cal.,  178  (I860). 

2  Bengley  v.  Wheeler,  45  Mich.,  493 
(1881) ;  Smith  v.  Bank  of  Victoria,  41  L. 
J.  (P.  C),  34  (1873).  In  the  latter  case 
the  dii-ector  re-organized  and  allowed 
part  of  the  old  stockholders  to  come  in. 
A  dissenting  stockholder  caused  the 
whole  transaction  to  be  set  aside. 

'Where  the  directors  cause  ti-easury 
stock  to  be  sold  to  themselves  at  less 
than  its  real  value  and  for  the  purpose 
of  carrying  an  election,  the  court  will 
set  the  transaction  aside  as  fraudulent 
Hilles  V.  Parish,  1^  N.  J.  Eq.,  380  (1863). 
Where  long  after  the  company  has  com- 


menced business  it  has  disposed  of  its 
property  and  is  ready  to  declare  a  five 
per  cent  dividend,  the  directors  issue  to 
themselves  at  par  that  part  of  the  orig- 
inal capital  stock  which  never  had  been 
issued,  it  is  a  fraud  on  the  remaining 
stockholders.  Arkansas,  etc.,  Soc.  v. 
Eichholtz,  35  Pac.  Rep.,  613  (Kan.,  1891). 
Where  a  director  issues  to  himself  at 
par  stock  belonging  to  the  corporation 
and  which  is  worth  more  than  par,  the 
transaction  is  voidable ;  but  if  all  the 
stockholders  acquiesce  therein  for  along 
time,  the  acquiescence  of  the  execu- 
tors of  a  deceased  stockholder  binds  the 
estate.  St.  Croix  L.  Co.  v.  Mittlestadt, 
44  N.  W.  Rep.,  1079  (Minn.,  1890).  But 
see  Sims  v.  Street  R  R.  Co.,  87  Ohio  St, 
556  (1883).  See,  also,  §  65.  Of.  Cliarles- 
ton  Ins.  &  Trust  Co.  v.  Sebring,  4  Rich. 
Eq.  (S.  C),  343  (1853),  where  the  direct- 
ors purchased  from  the  corporation 
stock  which  the  corporation  had  pre- 
viously issued  and  had  purchased  for 
itself.  See,  also,  Parker  v.  McKenna, 
L.  R,  10  Ch.,  96  (1870),  and  York,  etc., 
R'y  Co.  V.  Hudson,  16  Beav.,  485  (1853), 
holding  that  upon  an  increase  of  the 
capital  stock  the  directors  have  no  right 
to  make  a  secret  profit  in  its  disposal. 

<McAllen  v.  Woodcock,  60  Mo.,  174 
(1875),  holding  that  the  treasurer's  pur- 
chase of  the  corporate  property  at  an 
execution  sale  thereof  is  a  purchase  for 
the  benefit  of  the  corporation.  See,  also, 
Parker  v.  Nickerson,  112  Mass.,  195 
(1873). 
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bank.i  It  has  also  been  intimated  that  a  superintendent  of  the 
corporation  is  under  the  same  disability.^ 

An  insurance  company's  secretary  has  no  right  to  insure  in  the 
company  his  own  property,  unless  other  officers  properly  approve 
of  it.' 

§§  654^656.  Reorganization  of  corporations.—  This  subject  is 
considered  elsewhere.* 

§  657.  Toting  salaries  or  compensation  to  corporate  officers. —  A 
frequent  fraud  upon  corporations  and  stockholders  is  perpetrated 
by  the  corporate  funds  being  used  to  pay  salaries  and  compensa- 
tion to  corporate  officers, and  assistants.  It  is  well-established  law 
that  a  director  is  not  entitled  to  any  pay  for  his  services  to  the 
corporation  as  a  director  where  there  has  been  no  agreement  in 
advance  that  he  shall  have  a  salary.' 

A  salary  or  back  pay  voted  to  a  director  after  the  services  have 
been  rendered  cannot  be  enforced.  It  is  invalid  and  void.  It  is 
the  same  as  giving  away  the  assets  of  the  corporation.^ 


1  First  Nat'l  Bank  v.  Drake,  39  Kan., 
311  (1883);  Torrey  v.  Bank  of  Orleans, 
9  Paige,  648  (1843);  aCSrmed,  7  Hill,  360. 

2  Cook  V.  Berlin  Woolen  M.  Co.,  43 
Wis.,  483  (1877).  In  this  case  the  super- 
intendent's purchase  was  illegal,  inas- 
much as  one  of  the  directors  was  a 
secret  partner  in  the  purchase.  A  cor- 
poration may  set  aside  an  execution  sale 
fraudulently  concealed  by  its  agent,  who 
was  interested  in  the  judgment,  which 
fact  the  purchaser  knew.  Lang,  etc., 
Co.  V.  Ross,  18  Pac.  Rep.,  358  (Nev., 
1888).  The  superintendent  and  surveyor 
of  a  rural  cemetery  association  may 
purchase  from  it  a  large  number  of  lots 
in  the  cemetery,  although  he  intends  to 
resell  them.  Palmer  v.  Cypress,  eta, 
Cemetery,  133  N.  Y.,  439  (1890). 

3  Pratt  V.  Dwelling,  etc..  Ins.  Co.,  130 
N.  Y.,  206  (1891).  Where  the  secretary, 
wlio  is  also  general  manager,  buys  in  the 
corporate  property  at  an  execution  and 
tax  sale,  he  must  yield  it  up  to  the  com- 
pany upon  payment  of  the  amount  for 
which  it  was  sold,  and  his  grantee,  who 
is  also  in^a  fiduciary  relation,  must  do 
the  same.  San  Francisco,  etc.,  Co.  v. 
Pattee,  25  Pac.  Rep.,  135  (Cal.,  1890). 

*  See  ch.  LII,  infra. 

5  American,  etc.,  R'y  Co.  v.  Miles,  53 


III.,  174  (1869);  Illinois  Co.  v.  Hough,  91 
id.,  63  (1878);  Citizens'  Nat'l  Bank  v. 
Elliott,  55  Iowa,  104  (1880);  Smith  v. 
Putnam,  61  N.  H.,  633  (1882).  A  director 
who  receives  a  salary  for  certain  serv- 
ices cannot  recover  a  further  sura  for 
other  services,  where  he  was  not  ex- 
pressly employed  to  render  the  latter 
services  and  there  was  no  promise  to 
pay.  Acceptance  of  the  service  is  im- 
material. Gill  V.  N.  Y.  Cab  Co.,  48  Hun, 
524  (1888).  A  vice-president  cannot  re- 
cover for  extra  services  where  there 
was  no  agreement  to  pay  him.    Id. 

« Bennett  ?'.  St  Louis,  etc.,  Co.,  19 
Mo.  App.,  349;  S.  C,  1  West.  Rep.,  736 
(1885);  Ogden  v.  Murray,  89  N.  Y.,  202 
(1868);  Blatchford  v.  Ross,  5  Abb.  Pr. 
(N.  S.),  434  (1869);  Jones  v.  Morrison, 
supra;  Maux,  etc.,  Co.  v.  Branegan,  40 
Ind.,  361  (1873);  Loan  Ass'n  v.  Stone- 
metz,  39  Pa.  St,  534  (1857);  Holder  v. 
Lafayette,  etc.,  R'y  Co.,  71  111.,  106 
(1878),  where  the  director  even  acted  as 
treasurer;  Gridley  v.  Same,  71  111.,  300 
(1873),  where  the  director  was  a  member 
of  the  executive  committee;  Directoi-s 
are  not  liable  to  account  for  extra  pay 
voted  to  a  director  for  his  services  as  an 
agent  Godbold  v.  Branch  Bank,  H 
Ala.,  191  (1847).    Majority  of  stockhold- 
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There  is  authority  to  the  efifect  that  directors  cannot  vote  a 
salary  to  themselves  even  in  advance  of  their  services  as  directors.' 
But  it  can  hardly  be  said  to  be  the  law,  even  though  the  directors 
perform  no  services  except  attendance  at  bpard  meetings ;  ^  and  it 


ers  cannot,  on  the  winding  up,  vote 
back  pay  to  directors.  Hutton  v.  West., 
etc.,  R'y  Co.,  L.  R,  23  Ch.  D.,654  (1883); 
Northeastern  R'y  Co.  v.  Jackson,  19 
W.  R,  198  (1870),  holding  a  director 
liable  for  back  salary  paid  him  by  vote 
of  the  directors,  when  the  statute  re- 
quired such  vote  to  be  by  the  stock- 
holdeiu  In  Hall  v.  Vermont,  etc.,  R  R. 
Co.,  28  Vt.,  401  (1856),  compensation  for 
taking  subscriptions  had  been  voted  by 
the  stockholders.  After  the  rescinding 
of  that  vote  no  compensation  was  al- 
lowed, and  none  was  allowed  for  lobby- 
ing the  charter  through  the  legislature. 
A  vote  by  the  stockholders  of  free 
passes  over  the  road  to  a  director  in 
consideration  of  his  efforts  as  a  pro- 
moter before  incorporation  may  be  re- 
pudiated at  any  time  by  the  corporation. 
New  York,  etc.,  R.  R  Co.  v.  Ketchum, 
27  Conn.,  170  (1858).  But  see  St.  Louis, 
etc.,  R.  R  Co.  V,  Tiernan,  15  Pac.  Rep., 
544  (Kan.,  1887),  where  back  pay  to  di- 
rectors for  services  in  promoting  and 
launching  the  enterprise  was  voted  and 
upheld.  A  director  cannot  collect  pay 
from  the  company  for  his  services  on 
the  executive  committee  and  for  his  ex- 
penses in  travel  where  there  has  been 
no  resolution  passed  previous  to  the 
services  entitling  him  to  the  pay.  La- 
fayette,, etc.,  R'y  V.  Cheeney,  87  111.,  446 
(1877).  Directors  cannot  vote  compen- 
sation to  themselves  after  the  sei'vices 
have  been  performed.  Pfeiflfer  v.  Lans- 
berg,  etc.,  Co.,  44  Mo.  App.,  59  (1890),  re- 
viewing at  length  the  cases;.  Burns  v. 
Commencement,  etc.,  Co.,  30  Pac.  Rep., 
668  (Wash.,  1892).  A  director  cannot  re- 
cover pay  for  past  services  even  though 
he  devoted  considerable  time  to  the 
affairs  of  the  company  and  traveled  on 
several  occasions  in  its  behalf,  his  ex- 
penses on  such  occasions  having  been 
paid  by  the  company.    The  court  held 


that  the  rule  that  the  director  was  en- 
titled to-  pay  for  services  rendered 
clearly  outside  of  his  duties  as  director 
is  subject  to  the  condition  "that  they 
were  performed  under  circumstances 
Buffloignt  to  show  that  it  was  well  un- 
derstood by  the  proper  corporate  officers 
as  well  as  himself  that  the  services  were 
to  be  paid  for  by  the  corporation," 
Brown  v.  Republican,  etc.,  Mines,  30 
Pac.  Rep.,  66  (Col.,  1892).  Where  no 
salary  is  attached  to  the  office  none  can 
be  recovered.  Field  v.  Union  Box  Co., 
2  Weekly  Notes  Cas.,  426.  Nor  when 
the  salary  is  fixed  will  ertra  compensa- 
tion be  allowed  fqr  extra  services.  Carr 
V.  Chartiers  Coal  Co.,  25  Pa.,  337.  And 
a  resolution  remunerating  officers  who 
have  been  elected  to  serve  without 
compensation  is  merely  voluntary  and 
revocable.  Loan  Ass'n  u  Stonemetz,  29 
Pa,,  534.    See,  also,  note  6,  p.  927. 

1 A  resolution  that  directors  shall  re- 
ceive pay  for  attendance  in  the  future 
does  not  sustain  action  therefor.  It  is 
a  promise  to  give  a  gratuity,  and  is  not 
enforceable  compulsorily.  Dunston  v. 
Imperial  Gas  Light  Co.,  3  B.  &  Ad., 
125  (1832).  Directors  voting  stock  to 
themselves  in  compensation  for  selling 
coi-porate  stock  are  liable  for  value  of 
the  stock  upon  coi'porate  insolvency. 
Freeman's  Assignee  v.  Stine,  15  Phil., 
37  (1881).  Stock  issued  to  directors,  on 
a  vote  of  themselves,  in  payment  for 
extra  services,  will  be  ordered  canceled 
by  the  court.  Jones  v.  Johnson,  6  S. 
W.  Rep.,  582  (Ky.,  1888);  Collins  v. 
Godfrey,  li  B.  &  Ad.,  956,  whei-e  a  di- 
I'ector  was  not  allowed  to  receive  a  re- 
ward offered  for  the  recovery  of  stolen 
property;  Kelsey  v.  Sargent,  40  Hun, 
150  (1886),  denying  this  right  of  the  di- 
rectors to  vote  salaries  to  themselves ; 
and  see  cases  in  following  nota 

2  Directors    may  vote  themselves   a 
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certainly  is  not  in  accordance  with  the  policy  of  inducing  directors 
to  "give  careful  attention  to  their  duties  in  return  for  a  compensa- 
tion paid  them.  It  should  be  added,  however,  that  the  better  and 
more  prudent  way  is  for  the  stockholders  to  vote  upon  and  regu- 
late the  compensation  of  directors.  .  Ifevertheless,  even  without  any 
vote,  a  director  is  entitled  to  pay  for  extra  services  which  he  per- 
formed with  the  consent  of  the  board  as  general  manager.'  It  has 
been  held  that  he  may  recover  reasonable  compensation  for  his 
services  as  superintendent,'  or  attorney  in  a  suit ; '  or  secretary  and 
agent ;  *  or  cashier ;  ^  but  not  for  services  as  a  promoter ;  ^  nor  for 
acting  as  president  and  master-builder; '  but  might  recover  for  act- 
ing as  agent  of  the  company.' 

salary  before  the  end  of  the  year  and 
apply  it  to  their  subscriptions.  Credit- 
ors cannot  attack  it.  iJe  Wood's,  etc., 
Co.,  62  K  T.  Rep.,  760  (1890).  Where 
directors  are  allowed  a  salary  by  the 
charter  it  may  be  paid  out  of  the  capital 
if  no  profits  are  made.  Lewis'  Case,  26 
L.  T.,  673  (1872). 

1  Eales  V.  Cumberland,  etc.,  Co.,  6  H. 
&  M.,  481  (1861).  A  salary  voted  to  a 
director  by  the  directors  for  services  as 
manager  is  not  legal  where  the  charter 
requires  a  vote  of  the  stockholders  on 
contracts  in  which  a  director  is  inter- 
ested. In  re  State  Fire  Ins.  Co.,  36 
L.  J.  (Ch.),  634  (1867).  In  Benson  v. 
Heathorn,  1  Younge  &  C,  326  (1842), 
the  court  compelled  a  director  to  pay 
back  a  salary  which  he  had  received  for 
acting  as  "  ship's  husband  "  for  the  com- 
pany, whose  busfness  was  the  working 
of  vessels.  The  president  cannot  bind 
the  corporation  by  an  agreement  to  pay 
a  director  exti-a  compensation.  Bailey 
V.  Buffalo,  etc,  R.  E.  Co.,  14  Hun,  483 
(1878);  Hodges  v.  Rutland,  etc.,  R.  E. 
Ca,  29  Vt,  220  (1857).  A  salary  voted 
by  a  board  of  three  directors  to  one  of 
their  number  as  general  manager  is 
valid  at  least  so  far  as  concerns  a  per- 
son who  purchases  the  stock  after  the 
salary  has  been  paid.  Clark  v.  Ameri- 
can Coal  Co.,  53  N.  W.  Rep.,  291  (la., 
1892).  A  director  who  performs  serv- 
ices as  general  manager  may  recover 
therefor.  Kryger  v.  Railway,  etc.,  Mfg. 
Co.,  49  N.  W.  Rep.,  255  (Minn.,  1891> 


*  A  director  who,  at  the  request  of  the 
president,  superintends  tlie  construc- 
tion of  the  road,  may  recover  pay  there- 
for. Henry  i\  Rutland,  eta,  R  R  Co., 
27  Vt,  435  (1855);  Cliandler  v.  Mon- 
mouth Bank,  13  N.  J.  L.,  255  (1882), 
where  there  was  even  a  charter  prohibi- 
tion. 

■•  Jackson  v.  New  York,  eta,  R  R  Co., 
2  T.  &  C.  (N.  Y.),  653  (1874);  Santa,  eta, 
Min.  Assoc,  v.  Meredith,  49  MdL,  389 
(1873);  41  N.  W.  Rep.,  905  (1889). 

•*  Rogers  v.  Hastings,  etc.,  R'y  Co.,  22 
Minn.,  25  (1875).  As  to  secretary,  Tal- 
cott  7.'.  Olcott,  eta,  Co.,  11  Week.  Dig., 
141  (1880).  Contra,  Fraylor  v.  Sonora 
Min.  Ca,  17  Cal.,  594  (1861). 

5  National  Bank  v.  Drake,  29  Kan.,  311 
(1883). 

sRockfort,  etc.,  R  R  Co.  v.  Sage,  65 
HI.,  328  (1872X    See  42  N.  W.  Rep.,  982. 

^Levisee  v.  Shreveport,  eta,  R  R  Co., 
27  La.  Ann.,  641  (1875). 

8  A  director  and  stockholder  who  by 
contract  with  the  company  is  entitled 
to  a  certain  salary  may  upon  the  insolv- 
ency of  the  company  prove  his  claim 
the  same  as  other  creditoi'a  Be  Dale, 
eta.  Line,  62  L.  T.  Repi,  215  (1889).  Di- 
rector may  collect  reasonable  compen- 
sation for  services  and  materials  given 
to  his  corApany.  Greensboro,  eta,  Co. 
V.  Stratton,  22  N.  E.  Rep.,  247  (Ind., 
1889).  A  director  may  recover  for  serv- 
ices rendered.  McDowall  v.  Sheehan,  13 
N.  Y.  Supp.,  386  (1891).  A  salary  pay- 
able when  lands  are  sold  is  collectible 
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The  voting  of  a  salary  or  compensation,  however,  must  bo  en- 
tirely free  from  fraud,  actual  or  constructive.  The  vote  is  illegal 
if  it  is  carried  only  by  including  the  vote  of  the  director  who  re- 
ceives the  salary  or  pay.' 

Where  the  iJoard  of  directors  vote  large  pay  to  themselves,  evi- 
dently in  bad  faith,  and  M'ith  a  view  to  depriving  the  corporation 
of  more  than  a  reasonable  proportion  of  its  net  earnings,  a  dissent- 
ing stockholder  may  file  a  bill  in  equity  to  have  the  amount  recov- 

in  cash  if  they  are  not  sold  within  a    j'ears  is  fatal,    United  States,  etc.,  Co. 


reasonable  time.  Indianapolis,  etc., 
R.  R  V.  Hyde,  33  N.  E.  Rep.,  706  (Ind., 
1890);  Cheeney  v.  Lafayette,  etc.,  E'y 
Co.,  68  111.,  570  (1873);  Shackleford  v. 
New  Orleans,  etc.,  R.  R.  Co.,  37  Miss., 
203  (1859) :  Santa,  etc.,  Assoc,  v.  Mere- 
dith, 49  Md.,  389  (1878),  where  he  ob- 
tained patents  and  negotiated  their  sale. 
1  Butts  V.  Wood,  37  N.  Y.,  317  (1867), 
where  the  vote  was  set  aside,  although 
the  salary  was  for  services  by  the  di- 
rector as  secretary  and  treasurer ;  Ward 
V.  Davidson,  89  Mo.,  445  (1886),  where 
increased  pay  was  voted  to  the  presi- 
dent of  the  corporation;  Gardner  v. 
Butler,  80  N.  J.  Eq.,  702  (1879) ;  Jones 
V.  Morrison,  31  Minn.,  140  (1883) ;  Kel- 
sey  V.  Sargent,  40  Hun,  150  (1886).  A 
salary  voted  to  the  president  by  a 
quorum  of  three  directors,  two  being 
absent,  and  the  president  being  one  of 
the  three,  is  not  enforceable.  Copeland 
V.  Johnson,  etc.,  Co.,  47  Hun,  235  (1888) ; 
MacNaughton  v.  Osgood,  41  Hun,  109 
(1886),  holds  that  a  stockholder  cannot 
cause  the  vote  of  salary  to  be  set  aside 
and  repaj'ment  made  merely  by  prov- 
ing that  the  officers  voted  it  to  them- 
selves. He  must  prove  actual  fraud. 
This  decision,  however,  may  well  be 
doubted.  Where  the  president  presides 
over  a  meeting  which  votes  a  future 
salary  to  himself  for  life,  the  salary  is 
illegal  although  he  did  not  vote.  Beers 
V.  N.  Y.  L.  Ins.  Co.,  66  Hun,  75  (1892). 
Stock  voted  to  the  president  as  a  salary 
at  a  meeting  where  his  presence  is  nec- 
essary to  form  a  quorum  may  be  recov- 
ered  back,  but   acquiescence  for   ten 


«.  Reed,  2  How.  Pr.  (N.  S.),  253  (1885). 
A  stockholder  may  compel  the  presi- 
dent to  refund  a  salary  voted  to  him- 
self at  an  illegal  meeting  of  a  part  of 
the  directors.  Back  pay  is  illegal. 
Where  the  president  takes  part  in  the 
proceeding  or  his  vote  ia  essential,  the 
vote  of  salary  to  him  is  illegal.  Wick- 
ersham  v.  Chittenden,  28  Pac.  Rep.,  788 
(Cal.,  1892).  A  salary  voted  to  the  presi- 
dent at  a  meeting  at  which  he  presides, 
the  minutes  showing  no  dissenting  vote, 
is  illegal  where  he  had  performed  no 
substantial  service,  even  though  he 
swears  that  he  did  not  vote.  Ashley  v. 
Kinnan.  2  N.  Y.  Supp.,  574  (1888).  A 
director  cannot  collect  a  salary  voted  to 
him  as  general  manager,  even  in  ad- 
vance of  the  services,  where  there  were 
only  three  directors,  and  the  other  two 
were  voted  salaries,  one  as  vice-presi- 
dent and  the  other  as  assistant  treas- 
urer. Delay  in  objecting  thereto  for 
some  months  is  no  bar  to  this  defense. 
Mallory  v.  Mallory,  etc.,  Co.,  33  Atl. 
Rep.,  708  (Conn.,  1891).  Where  a  com- 
pany is  prosperous  the  directors  may 
vote  increased  salaries  to  themselves, 
each  one  refraining  from  voting  when 
the  resolution  affecting  himself  is  voted 
upon.  McNab  v,  McNab,  etc.,  Co.,  62 
Hun,  18  (1891).  In  the  case  of  Bagaley 
V.  Pittsburgh,  etc..  Iron  Co.,  23  Atl. 
Rep.,  837  (Pa.,  1892),  a  salaiy  to  the 
president,  fixed  by  the  president  and  an- 
other director,  was  upheld  where  the 
company  was  a  close  corporation.  The 
value  of  the  services  of  clerks  may  be 
determined  by  a  jury. 
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ered  back.'  And  where  the  chief  stockholder,  who  is  president, 
induces  the  directors,  his  "dummies,"  to  vote  a  large  salary  to  him, 
the  corporation  may  defeat  the  officer's  action  at  law  to  recover  it.* 
It  has  been  held  also,  where  the  majority  of  the  stock  of  a  corpo- 
ration was  held  by  one  family^  who  voted  away  the  corporate  prof- 
its for  salaries,  that  the  minority  might  call  upon  a  court  of  equity 
to  remedy  the  fraud.' 

Where  for  seven  years  a  stockholder  ;who  owned  a  majority  of 
the  stock  elected  himself  and  two  of  his  dummies  as  directors  of 
the  company  and  caused  the  board  to  vote  a  large  salary  to  him- 
self as  president  and  manager,  and  leased  to  the  company  his  prop- 
erty at  a  large  rental,  the  salary  and  rental  are  illegal  and  void.* 

Where  persons  buying  a  majority  of  the  stock  tiiereupon  take 
control  and  vote  to  the  retiring  president  a  large  salarvy  for  past 
services,  he  being  one  of  the  persons  selling  the  stock  to  them,  and 
such  salary  so  paid  is  credited  to  the  vendees  on  the  purchase  price 
of  the  stock,  the  vendees  are  liable  to  restore  the  money  so  paid.* 
The  president  cannot  claim  a  salary  for  his  services  where  none 
was  voted  to  him  before  the  services  were  rendered.' 


1  Where  duritig  eight  years  all  the 
profits  of  a  turnpike  company,  amount- 
ing to  $20,000,  are  used  to  pay  exorbitant 
salaries  to  the  treasurer  and  secretary, 
the  court  will  order  a  repayment  of  the 
same  with  interest  Wayne  Pike  Co.  v. 
Hammons,  27  N.  E.  Rep.,  487  (Ind.,  1891) ; 
Blatchford  v.  Ross,  54  Barb.,  43  (1869): 
5  N.  Y.  Supp.,  305.  In  the  case  of 
Hodges  V.  Paquett,  3  Oreg.,  77  (1869), 
the  court  refused  to  interfere  though 
fraud  was  charged,  in  that  the  directors 
credited  large  bills  to  themselves,  and 
paid  themselves  large  sums  for  services, 
had  destro3'ed  the  business,  and  had 
wasted  the  funds  and  property.  This 
case,  however,  has  met  with  uuiversal 
disapproval,  and  must  be  considered  as 
contrary  to  law. 

2  Davis  V.  Memphis  City  R.  R.  Co.,  33 
Fed.  Rep.,  883  (1885).  In  the  case  of 
Hubbard  v.  New  York,  etc.,  Co.,  14  Fed. 
Rep.,  675  (1883),  wherein  a  person  con- 
tracted in  advance  to  become  a  director 
and  superintendent  at  a  remuneration 
of  one-third  of  the  profits  of  the  business, 
the  court  pfused  to  uphold  the  agree- 
ment, and  said  the  contract  is  to  be  "  con- 
strued in  the  same  manner  as  if  he  was 


actually  a  director  at  the  time  of  its  in- 
ception, and  as  if  it  was  made  with  him 
while  he  was  a  director." 

3  Sellers  v.  Phoenix  Iron  Co.,  13  Fed. 
Rep.,  20  (1881). 

*  Where  the  company  had  failed  to 
pay  its  dividends  by  reason  of  such  acts, 
a  court  of  equity,  upon  the  suit  of  an- 
other stockholder,  ordered  the  president 
to  account,  and  appointed  a  receiver  of 
the  company  and  directed  that  its  affairs 
be  wound  up.  Miner  v.  Belle  Isle  Ice  Co., 
53  N.  W.  Rep.,  318  (Mich.,  1892). 

5  Ellis  V.  Ward,  25  N.  E.  Rep.,  530  (111., 
1890). 

'  The  president  and  directors  who  vote 
back  pay  to  him  and  cause  corporate 
notes  to  be  issued  therefor  are  liable  to 
the  company  therefor,  but  directors  not 
taking  part  in  the  issue  of  the  notes  are 
not  liable.  Metropolitan,  etc.,  R'y  v, 
Kneeland,  120  N.  Y.,  134  (1890);  Mer- 
rick V.  Peru  Coal  Co.,  61  111.,  473  (1871) ; 
Holland  v.  Lewiston,  etc..  Bank,  53  Me., 
564  (1864) ;  Burrill  v.  Calendar,  etc.,  Co., 
50  Hun,  357  (1888) ;  Commonwealth  Ice 
Co.  V.  Crane,  47  Mass.,  64  (1843),  where 
it  was  even  proved  that  the  former 
president  had  a  salary;  Kilpatrick  v. 
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A  person  who  is  appointed  and  acts  as  secretary,  and  is  neither 
a  director  nor  a  stockholder,  is  entitled  to  pay  although  the  corpo- 
ration never  agreed  to  pay  him.' 


Penrose,  etc.,  Co.,  49  Pa.  St.,  118  (1865), 
where  tlie  president  was  also  the  treas- 
urer. Salary  of  pi-esident  ceases  upon 
a  rliscontinuance  of  corporate  business 
by  a  sale  of  all  its  property.  Long  Island 
T.  Co.  V.  Terbell,  48  N.  Y.,  437  (1873). 
The  president  is  not  entitled  to  a  prefer- 
ence in  payment  under  a  statute  giving 
to  "laborers"  of  an  insolvent  corpora- 
tion such  a  preference.  England's  Ex'rs 
V.  Beatty,  etc.,  Co.,  41  N.  J.  Eq.,  470 
(1886).  Note  is  not  collectible  by  a  prin- 
cipal whose  agent  made  the  note  as 
president  of  a  corporation,  where  the 
consideration  therefor  was  vinpaid  salajy 
of  the  president,  and  the  note  was  rati- 
fied by  the  corporation  only  by  the  cast- 
ing vote  of  the  president.  Chamberlain 
V.  Pacific,  etc.,  Co.,  154  Cal.,  103  (1880). 
Under  a  peculiar  charter  provision  it 
was  held  in  Grundy  v.  Pine,  etc.,  Co..  9 
S.  W.  Rep.,  414  (Ky.,  18S8),  that  there 
was  an  implied  obligation  of  the  corpo- 
ration to  pay  its  president  a  salary.  A 
salary  as  fixed  for  a  preceding  year 
gives  no  right  to  a  salary  for  prior 
years.  Smith  v.  Woodville,  etc.,  Co.,  66 
Cal.,  398  (1885).  Where  directors  buy 
the  stock  owned  by  the  president  and 
pay  for  it  by  checks  on  the  company, 
and  a  part  of  the  sum  so  drawn  they  by 
resolution  cause  to  be  charged  to  the 
president's  salary  for  past  services,  they 
are  liable  to  the  receiver  for  such  salary. 
The  president,  who  did  not  claim  any 
salary  nor  know  that  it  entered  into  the 
amount  paid  to  him,  is  not  liable.  Ellis 
'V.  Ward,  30  N.  E.  Eep.,  671  (111.,  1889). 
Stock  may  be  issued  to  the  president  in 
payment  of  past  salary  and  debts.  Reed 
V.  Hayt,  4  E'y  &  Corp.  L.  J.,  135  (N.  Y., 
1888),  holding,  also,  that  though  the 
president  himself  was  one  of  the  three 
directors  voting  for  the  same,  yet  that 
long  acquiescence  cures  any  right  to  ob- 
ject Affd,  109  N.  Y.,  659.  A  meeting 
of  four  legally  elected  and  three  ille- 


gally elected  directors  of  a  corporation 
is  not  such  a  meeting  as  sustains  an  ac- 
tion for  salary  by  the  president  who 
was  elected  by  them.  Waterman  v. 
Cliicago,  etc.,  E.  R.,  39  N.  E.  Rep.,  689 
(III,  1893).  In  Bowen  v.  Carolina,  etc.. 
E.  R.,  18  S.  E.  Eep.,  431  (S.  C,  1891),  the 
president  of  a  railroad  company  was  al- 
lowed to  recover  from  the  company 
what  the  jury  believed  his  services  to 
have  been  worth.  A  president  is  not 
entitled  to  pay  for  his  services  unless  an 
agreement  in  advance  to  that  eifeot  is 
made.  Martindale  v.  Wilson,  etc.,  Co., 
19  Atl.  Rep.,  680  (Pa.,  1890).  A  presi- 
dent is  not  entitled  to  pay  unless  it  has 
been  voted  to  him  in  advance.  BurriU 
V.  Calendar,  etc.,  Co.,  50  Hun,  357  (1888). 
The  president  may  be  entitled  to  com- 
pensation for  extra  services  performed 
with  the  knowledge  of  the  directors  al- 
though a  former  resolution,  of  which 
he  had  no  knowledge,  prohibited  pay 
unless  voted  in  advance.  Bartlett  v. 
Mystic,  etc.,  Corp.,  24  N.  E.  Rep.,  780 
(Mass.,  1890).  A  mutual  life  insurance 
company  having  no  capital  stock-can- 
not  make  a  contract  to  pay  its  retiring 
president  a  future  salary  for  life.  Beers 
V.  New  York  L.  Ins.  Co.,  66  Hun.  75 
(1892).  The  president  cannot  enforce 
the  payment  of  a  salary  out  of  the  as- 
sets of  the  insolvent  corporation  even 
though  the  by-laws  provided  therefor 
and  the  salary  had  been  voted  to  him, 
such  vote  having  been  after  the  services 
were  rendered.  Wood  v.  Lost,  eta,  Co., 
23  Pac.  Eep.,  848  (Cal.,  1890).  A  salary 
voted  to  the  president  after  the  services 
were  performed  and  the  company  has 
become  insolvent  is  not  collectible.  Mc- 
Avity  i>.  Lincoln,  etc.,  Co.,  20  Atl.  Eep., 
83  (Me.,  1890).  See,  also,  note  6.  p.  933. 

1  Smith  V.  Long  I.  E.'  R  Co.,  103  N.  Y, 
190  (1886) ;  Edwards  v.  Fargo,  etc.,  E'y, 
83  N.  W.  Rep.,  100  (Dak.,  1887) ;  Green- 
leaf  V.  Railroad,  91 N.  a,  83  (1884);  Mis- 
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Although  a  treasurer  is  presumed  to  be  entitled  to  compensa- 
tion, yet  if  he  is  a  stockholder  and  his  firm  have  the  banking  busi- 
ness of  the  company  and  nothing  has  ever  been  said  about  com- 
pensation, he  cannot  afterwards  claim  or  obtain  it.' 

A  contract  of  a  director,  officer  or  president  that  he  will  not  ask 
any  compensation  for  his  services  cannot  be  insisted  upon  by  the 
company  if  it  was  not  a  party  to  the  contract.^ 

Yarious  decisions'in  regard  to  other  officers  of  the  company  are 
given  in  the  notes  -below.' 


souri,  etc.,  E.  R  v.  Richards,  8  Kan.,  101 
(1871).  The  secretary  and  president  can- 
not by  their  own  votes  cause  the  board 
to  vote  them  a  salary  for  past  services. 
Graves  v.  Mono,  etc.,  Co.,  33  Pac.  Rep., 
665  (Cal.,  1889).  A  secretary  is  not  en- 
titled to  pay  for  his  services  as  secretary 
unless  there  is  an  express  contract  to  that 
effect;  but  where  he  gives  up  his  whole 
time  to  the  company's  business,  one-half 
as  secretary  and  one-half  in  doing  engi- 
neering work,  he  is  entitled  to  pay. 
Taloott  V.  Olcott,  etc.,  Co.,  11  N.  Y. 
Weekly  Dig.,  141  (1880).  In  England 
the  law  "  is  settled  by  a  series  of  decis- 
ions that  it  is  impossible  for  a  company 
to  ratify  anything  that  is  done  or  any 
contract  that  is  made  befoi-e  it  comes 
into  existence."  Hence  a  contract  as  to 
the  secretary's  salary  is  unenforceable. 
He  can  recover  only  on  a  quantum  me- 
ruit. Re  Dale,  etc.  Limited,  61  L.  T. 
Rep.,  306  (1889).  The  salary  of  a  secre- 
tary, where  it  consists  of  a  fixed  sum 
and  ajso  dividends  on  certain  stock  not 
owned  by  him,  continues  as.  to  both 
Tintil  stopped  on  notice.  Crane  Bros., 
etc.,  Co.  V.  Adams,  30  N.  E.  Rep.,  1030 
(111.,  1893). 

1  Mather  v.  Eureka,  etc.,  Co.,  118  N.  Y., 
639  (1890) ;  44  Hun,  333  (1887).  The  ques- 
tion may  be  one  for  the  jury.  Pendleton 
V.  Empire,  etc.,  Co.,  19  N.  Y.,  13  (1859).  A 
director  who  is  also  treasurer  and  man- 
ager may  recover  compensation  for  his 
services  although  none  has  been  agreed 
upon.  It  is  for  the  jury  to  decide  what 
is  reasonable.  Fitzgerald  Can.  Co.  v. 
Fitzgerald,  137  IJ.  S.,  98,  111  (1890), 
quoting  with    approval    Pew  v.   First 


Nat'l  Bank,  130  Mass.,  391.  "  No  duties, , 
no  pay."  A  treasurer's  salary  ceases 
upon  the  sale  of  all  its  assets  even 
though  there  is  no  dissolution;  but  if 
substafitial  duties  continue,  the  salary 
continues.  Rodney  v.  Southern  R.  R 
Assoc,  3  N.  Y.  St.  Rep.,  564  (1886),  dis- 
tinguishing Long  Island,  etc,  Co.  v.  Ter- 
bell,  48  N.  Y.,  437. 

2  An  agreement  among  the  officers  to 
reduce  their  salaries  cannot  be  insisted 
upon  by  the  corporation.  It  was  not  a 
party  to  the  agreement  Richard,  etc., 
Co.  V.  Brook,  14  N.  Y.  Supp.,  370  (1891). 
An  agreement  of  the  president  with  cer- 
tain creditors  that  he  would  not  take  a 
salary  until  other  claims  were  paid  can- 
not be  enforced  by  the  receiver.  The 
president  may  come  in  as  a  creditor. 
Snow  II.  Russell,  etc,  Co.,  11  N?  Y.  Supp., 
493  (1890).  Lambert  v.  Northern,  etc., 
R'y  Co.,  IS  W.  R,  180  (1869),  holds  that 
a  promise  by  directors  to  perform  their 
duties  gratuitously  is  nudum  pactum, 
and  does  not  prevent  them  from  recov- 
ering upon  a  previous  binding  agree- 
ment for  salaries. 

'  The  president  may  employ  the  vice- 
president,  his  brother,  to  do  work  for 
which  the  company  will  pay  him.  Mc- 
Dowell V.  N.  Y.,  etc,  R  R,  13  N.  Y.  St, 
Rep.,  877  (1887).  When  it  is  understood 
by  the  directors  that  the  officers  are  to 
be  paid  for  their  services,  and  at  the  end 
of  the  year  a  note  is  given  for  services 
to  the  superintendent,  who  is  also  a  di- 
rector, he  may  collect  it  Stewart  v. 
St  Louis,  etc,  R.  R,  41  Fed.  Rep.,  736 
(1887).  Where  the  vice-president  sues 
for  services  as  general  managfer  he  must 


(59) 


939 


Digitized  by  Microsoft® 


§§  658,  659.]        FEATJDS    OF  DIRECTORS,  PROMOTERS,  ETC.  [CH.  XXXIX. 

§  658.  Contracts  ietween  corporations  liaving  one  or  more  Mrect- 
ors  in  common. —  It  has  been  diflBcult  to  determine  whether  a  stock- 
holder in  one  corporation  could  cause  to  be  set  aside  a  contract  or 
agreement  between  two  corporations  having  one  or  more  directors 
in  common.  A  guaranty  where  there  are  directors  in  common  is 
voidable.^  This  class  of  contracts  certainly  are  not  void.  They 
may  be  validated  by  a  unanimous  vote  of  the  stockholders.^  If, 
however,  the  minority  stockholders  object  to  the  contract  the  court 
will  consider  it  and  will  sustain  it  if  fair  and  set  it  aside  if  unfair.' 

§  659.  Foreclosure  of  mortgage  on  corporate  property,  And  col- 
lusion with  directors,  whereby  no  defense  is  made  to  the  foreclos- 
ure.—  A  frequent  fraud  on  stockholders,  and  one  which  it  is  difficult 

prove  services  clearly  outside  of  his  du-    Co.  v.  Manhattan  R'y  Co.,  14  Abb.  N.  C, 


ties  as  an  officer,  and  that  there  was  no 
contrary  agreement  (citing  many  cases). 
Topouce  V.  Corinne,  etc.,  Co.,  24  Pac. 
Rep.,  534  (Utah,  1890).  Unpaid  salaries 
voted  to  its  officers  by  an  insolvent  cor- 
poration which  has  never  made  any 
profits  cannot  be  offset  as  against  the 
stockholders'  liability  to  creditors.  Burns 
V.  Beck,  10  a  E.  Rep.,  121  (Ga.,  1889). 
The  conduct  of  an  officer  may  be  such 
as  to  preclude  the  idea  that  he  was  to 
have  a  salaiy.  Simonson  v.  N.  Y.,  etc., 
Ins.  Co.,  25  N;  Y.  Week.  Dig.,  90  (1886). 
A  contract  with  directors  for  their  serv- 
ices ceases  upon  the  winding  up  of  the 
company.*  Frames  v.  The  Bulfontein, 
etc.,  Co.,  64  L.  T.  Rep.,  12  (1890).  Where 
there  are  no  duties  or  the  duties  cease 
there  is  no  pay.  Long  Island,  etc.,  Co. 
V.  Terbell,  48  N.  Y.  St.  Rep.,  427.  Of. 
Rodney  v.  Southern  R.  R,  3  N.  Y.  St 
Rep.,  564  (1886).  For  the  services  of  or- 
dinary clerks,  etc.,  the  corporation  is  of 
course  liable.  Legrand  v.  Manhattan, 
etc.,  Assoc,  80  N.  Y.,  638  (1880) ;  Pollock 
V.  Shultze,  1  Hun,  320  (1874);  89  Fed. 
Rep.,  13  (1889) ;  78  HI.,  608. 

iBarr  v.  N.  Y.,  etc.,  R.  R.,  125  N.  Y, 
263  (1891);  Metropolitan  R'y  Co.  v.  Man- 
hattan R'y  Co.,  15  Am.  &  Eng.  R  R 
Cases,  1  (1884).  A  contrary  conclusion 
was  reached  by  the  federal  court  on  the 
same  facts.  Flagg  v.  Manhattan  R'y 
Co.,  20  Blatch.,  142  (1881);  S.  C,  10  Fed. 
Rep.,  413.  For  other  cases  connected 
with  this  litigation,  see  N.  Y.  EL  R  R 


153,  note  (1884) ;  Manhattan  R'y  Co.  v. 
N.  Y.  El.  Co.,  29  Hun,  809  (1888),  rev'g 
N.  Y.  Daily  Reg.,  Dec.  2,  1883;  People 
ex  ret  Content  v.  Metropolitan  R'y  Co., 
26  Hun,  82  (1881) ;  Harkness  v.  Manhat- 
tan R'y  Co.,  N.  Y.  Daily  Reg.,  Oct.  8, 
1886.  See,  also.  Wardens,  etc.,  v.  Rector,^ 
etc.,  45  Barb.,  356  (1865),  where  one 
religious  corporation  gratuitously  con- 
veyed property  to  another,  the  direct- 
ors being  common.  A  consolidation  of 
two  religious  corpoi-ations  having  a  di- 
rector in  common  is  illegal  and  may  be 
set  asida  Stokes  v.  Phelps  Mission,  47 
Hun,  570  (1888).  See  5  N.  Y.  Supp.,  623. 
A  sale  of  property  by  one  corporation 
to  another  is  not  fraudulent  merely  be- 
cause there  was  one  director  common 
to  both,  where  the  directors  and  stock- 
holders assented  thereto.  Leathers  v. 
Janney,  6  S.  Rep.,  884  (La.,  1889). 

2  If  the  stockholders  unanimously 
ratify  a  contract  between  two  corpora- 
tions having  directors  in  common,  the 
contract  is  legaL  Coe  v.  East,  etc.,  R  R, 
53  Fed.  Rep.,  531  (1892).  A  sale  of  prop- 
erty by  one  corporation  to  another,  all 
of  the  directors  except  one  being  in 
common,  is  legal  where  such  sale  is  sub- 
sequently ratified  by  a  meeting  of  the 
stockholders.  Grant  v.  United,  etc.,  R'y, 
60  L.  T.  Rep.,  525  (1889). 

3  Where  a  rolling-stock  company  by 
its  board  of  five  directors  makes  a  con- 
tract with  a  railroad  company  having 
thirteen  directors,  five  of  whom  are  the 
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to  detect  and  prove,  is  where  the  directors  coUusively  neglect  to 
defend  against  a  suit  brought  to  foreclose  a  mortgage  on  the  cor- 
porate property,  in  consequence  of  which  a  default  is  taken  and 
the  corporation  speedily  deprived  of  all  its  assets.  It  is  a  fraud 
difficult  to  detect,  since  ordinarily  there  is  no  defense  to  foreclos- 
ure suits,  and  the  defenses  which  should  have  been  set  up  by  the 
corporation  are  difficult  of  proof  themselves.  At  an  early  day 
the  leading  case  of  Koehler  against  Black  Kiver  Falls  Iron  Com- 


same  as  the  directors  of  the  rolling- 
stock  company,  and  the  railroad  com- 
pany makes  the  contract  at  a  meeting 
of  eight  directors,  two  of  whom  are 
of  the  five,  and  for  two  years  the  rail- 
road company  lives  up  to  the  contract, 
it  cannot  then  repudiate.  The  majority 
of  its  directors  were  not  in  common  and 
it  should  have  objected  before.  United 
S.  E.  Stock  Co.  V.  Atlantic,  etc..  R  E.  Co., 
34  Ohio  St,  450  (1878).  Cf.  Bill  v.  Bos- 
.  ton  Union  Telegraph  Co.,  16  Fed.  Rep., 
14  (1883),  where  the  illegality  was  clear, 
since  the  directors  common  to  both  cor- 
porations constituted  a  majority  of  the 
directors  of  one  of  them.  Where  a 
town  board  of  three  are  authorized  to 
make  a  grant  to  a  railroad,  and  two  of 
them,  one  being  a  director  of  the  rail- 
road, made  the  grant,  the  court  will  set 
it  aside.  San  Diego  v.  San  Diego,  etc., 
R  R;  Co.,  44  Cal.,  106  (1873).  The  fact 
that  two  directors  out  of  eight  of  one 
packet  company  are  also  directors  out 
of  six  directors  of  a  competing  packet 
company  does  not  render  them  liable 
for  fraud,  although  the  former  com- 
pany loans  the  latter  company  much 
money  and  takes  a  chattel  mortgage 
and  closes  out  its  property.  Booth  v. 
Robinson,  55  Md.,  419  (1880).  In  Eng- 
land contracts  between  companies  hav- 
ing directors  in  common  are  void  by 
statute,  unless  they  are  ratified  by  vote 
of  the  stockholders.  60  L.  T.  R,  536 ; 
Ernest  v.  NichoUs,  6  H.  of  L.,  401  (1857). 
See,  also.  Mayor,  etc.,  v.  Inman,  57  Ga., 
370  (1876),  where  the  town  officers 
merely  executed  bonds  to  a  railroad 
company  of  which  they  were  directors. 
The  bonds  were  held  to  be  valid.    In 


Wallace  v.  Long  Island  R  R  Co.,  12 
Huo,  460  (1877),  held,  that  a  dissenting 
stockholder  could  not  sue  to  set  aside  a 
lease  made  between  two  railroads  hav- 
ing directors  in  common,  but  that  a 
majority  of  theetockholders  might  have 
objected.  A  conveyance  of  all  the  prop- 
erty of  an  insolvent  corporation  to  one 
of  its  creditors,  a  corporation  having 
two  directors  in  common  with  the  in- 
solvent corporation,  such  conveyance 
being  to  secure  the  latter  corporation's 
debt,  is  prima  facie  fraudulent  and  void- 
able. If  free  from  actual  fraud,  and  if 
reasonable,  it  is  sustained.  Sweeney  v. 
Grape  Sugar  Co.,  4  S.  E.  Rep.,  431 
(W.  Va.,  1887).  The  fact  of  having 
stockholders  in  common  is  immaterial. 
Warfield  v.  Marshall,  etc.,  Co.,  84  N.  W. 
Rep.,  467  (Iowa,  1887).  The  fact  that  a 
construction  contract  is  assigned  by  the 
contractor  to  a  corporation  having  di- 
rectors in  common  with  the  railroad 
does  not  render  the  contract  fraudulent 
per  se.  Union  Pac.  R  R  v.  Credit  Mo- 
bilier,  135  Mass.,  367  (1883).  A  contract 
between  two  corporations  having  direct- 
ors in  common  is  voidable,  but  equity 
will  cause  such  payments  to  be  made 
for  work  done  as  are  just,  irrespective 
of  the  written  contract  Thomas  v. 
Peoria,  etc.,  R'y,  36  Fed.  Rep.,  808 
(1888).  Where  one  director  is  a  director 
also  in  another  company  with  which  a 
contract  is  being  made,  he  cannot  be 
counted  in  making  up  a  quorum.  Met- 
ropolitan, etc.,  Co.  V.  Domestic,  etc., 
Co.,  14  Atl.  Rep.,  907  (N.  J.,  1888).  A 
contract  between  corporations  having 
common  directors  is  voidable,  not  void. 
If  it  is  fair  it  will  riot  be  disturbed. 
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pany '  established  the  principle  that  a  stockholder  in  such  a  case 
may  be  allowed  to  come  in  as  a  defendant,  and  set  up  the  defenses 
which  the  corporation  ought  to  have  set  up. 

A  stockholder's  remedy  during  the  pendency  of  the  foreclosure 
suit  is  in  that  suit  and  not  by  an  independent  action.^    In  Pennsyi- 


Manufacturers',  etc.,  Bank  v.  O'Reilly, 
10  S.  W.  Rep.,  865  (Mo.,  1889).  A  lease 
of  one  railroad  to  another  by  directors 
who  are  directors  in  both  companies  is 
invalid.  Thouron  v.  East,  etc.,  R'y  Co., 
5  R'y  &  Corp.  L.  J.,  77  (Tenn.,  1888).  If 
the  contract  is  a  just  one  the  courts 
will  not  disturb  it.  Alexander  v.  Will- 
iams, 14  Mo.  App.,  13  (1888).  In  the 
case  Pearson  v.  Concord  R.  R.  Co.,  13 
Am.  &  Eng.  R.  R.  Cas.,  102  (N.  H., 
1883),  the  court,  in  setting  aside  a  con- 
tract made  by  corporations  having 
common  directors,  said :  "  Stockholders 
and  creditors  are  entitled  not  only  to 
the  vote  of  a  director  in  the  board,  but 
to  his  influence  and  argument  in  dis- 
cussion.'' 

1 2  Black,  715  (1862),  where  the  di- 
rectors took  a  mortgage  to  themselves 
to  secure  debts  due  to  them  from  the 
corporation,  and  then  foreclosed.  The 
foreclosure  was  defeated.  So,  also,  in 
Bayliss  v.  Lafayette,  etc.,  R.  R.  Co.,  8 
Biss.,  198  (1878),  where  the  directors 
were  silent  partners  with  the  construc- 
tion company  mortgagees.  The  court, 
on  the  application  of  a  stockholder,  di- 
rected that  the  mortgagees  be  allowed 
only  the  amount  honestly  due  them. 
Although  a  foreclosure  of  a  railroad  is 
biought  about  by  another  railroad 
which  desires  and  thereby  obtains  the 
former  road  thi'ough  the  foreclosure 
proceedings,  and  the  directors,  trustees 
in  the  trust  deed,  attorneys  and  stock- 
holders of  the  two  companies  >  are  prac- 
tically the  same  in  interest,  yet  the  pro- 
ceedings will  not  be  set  aside  in  the 
absence  of  actual  fraud.  County  of 
Leavenworth  v.  Chicago,  etc.,  R.  R.,  25 
Fed.  Rep.,  219  (1885).  In  the  case,  how- 
ever, of  Samuel  v.  Halladay,  1  Woolw., 
600  (1869),  where  a  sale  under  foreclosure 


had  been  made  after  an  advertisement 
of  five  weeks,  the  court  refused  to  set 
it  aside  for  fraud  in  the  foreclosure  pro- 
ceedings, although  on  the  sale  only  one- 
fifth  of  the  value  of  the  property  was 
realized.  In  Drury  v.  Cross,  7  Wall,  299 
(1868),  and  James  v.  Railroad  Co.,  6  Wall., 
752  (1867),  foreclosures  and  sales  were  set 
aside  where  they  were  obtained  by 
fraudulent  issue  of  bonds  in  pledge, 
and  the  purchase  of  them  by  the  di- 
rectors at  the  pledgee's  sale.  See,  also, 
Bronson  w'La  Crosse  R.  R.  Co.,  2  Wall., 
283,  302  (1868),  clearly  sustaining  the 
stockholder's  right.  That  at  common 
law  a  stockholder  cannot  defend,  even 
though  the  corporation  is  in  no  position 
to  do  so,  see  the  discussion  in  Kelley  v. 
Miss.,  etc.,  R.  R  Co.,  1  Fed.  Rep.,  564 
(1880).  In  the  case  of  Union  Trust 
Company  v.  Rochester  &  Pittsburgh 
R  R.  Co.,  29  Fed.  Rep.,  609  (1886),  it  was 
held  that  the  defense  of  a  collusive 
foreclosure  judgment  herein,  in  a  state 
court,  cannot  be  set  up  to  defeat  an  ac- 
tion thereon  in  a  federal  court  See 
Pittsburgh,  etc.,  R  R  Co.  v.  Rothschild, 
4  Central  Rep.  (Pa.,  1886;. 

^Graham  v.  Boston,  etc.,  R  R  Co.,  118 
U.  S.,  161  (1886).  In  Blackman  v.  Cen- 
tral R  R,  etc.,  Co.,  58  Ga.,  189  (1877), 
the  court  said:  "That  the  action  is 
groundless  and  collusive,  and  that,  from 
motives  of  fraud  or  favor  on  the  part  of 
the  oflScers,  the  corporation  fails  or  re- 
fuses to  defend,  will  make  no  difl^erence. 
The  stockholders  may  protect  all  their 
rights  by  instituting  a  proper  action  of 
their  own."  In  Central  Trust  Co.  v. 
Wabash,  etc.,  R  R  Co,,  23  Fed.  Rep., 
858  (1885),  th^  application  of  a  stock- 
holder to  have  the  receiver  institute  cer- 
tain suits  was  denied.  In  Mussina  v. 
Goldthwaite,  34  Tex.,  125  (1870),  there 
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vania*  and  Nc  ",v  Jersey,^  however,  it  has  been  doubted  whether  the 
stockholder  would  be  allowed  to  intervene  in  a  fraudulent  foreclos- 
ure suit,  the  court  saying  that  his  remedy  is  to  have  the  judgment 
set  aside  for  fraud.  In  New  York,  by  statute,  the  courts  have 
power  to  allow  the  stockholder  to  come  in  as  a  party  defendant.' 

Where  stockholders  seek  to  enjoin  a  foreclosure,  they  must  fur- 
nish the  money  or  point  out  a  reasonable  prospect  of  the  com- 
pany's resuming  business  and  meeting  interest  charges.'' 

Another  remedy  of  the  stockholder  is  'to  redeem  the  property 
before  the  foreclosure  sale,  and  then  give  the  corporation  a  rea- 
sonable time  to  redeem  the  property  from  him  or  be  forever  barred 
from  its  rights  therein.' 

A  stockholder  cannot  cause  a  foreclosure  suit  to  be  set  aside  on 
the  ground  of  corrupt  motives  of  the  directors  who  allowed  the 
default  to  be  taken,  unless  he  can  show  collusion  between  them  and 
the  purchaser  at  the  foreclosure  sale.*  Where  the  corporation 
brings  a  suit  to  redeem  its  property  from  a  foreclosure  sale,  a 
stockholder  has  no  right  to  come  in  as  a  party  complainant.' 


having  been  a  fraudulent  foreclosure 
suit  instituted,  the  court  allowed  an  in- 
tervener to  come  in.  In  Forbes  v.  Mem- 
phis, etc.,  R'y  Co.,  3  Woods,  323  (1872), 
the  court  said:  "It  is  questionable 
whether,  in  any  case  where  a  suit  is 
properly  instituted  against  a  corpora- 
tion, a  stockholder  of  that  corporation 
can,  even  on  a  suggestion  of  fraud  on 
the  part  of  its  officers,  come  in  by  way 
of  intervention  as  party  to  that  suit,  and 
seek  to  defend  or  control  the  proceed- 
ings. An  original  bill  would  rather 
seem  to  be  the  proper  mode  of  proceed- 
ing. .  .  .  It  is  in  the  discretion  of 
the  court  whether  or  not  to  permit  a 
stockholder  to  become  a  party  defend- 
ant in  any  case  where  he  is  not  made 
such  by  the  bill."  As  to  ,the  right  of  a 
bondholder  to  become  a  party  herein, 
see  ch.  XL VI,  infra.  Where  there  are 
defenses  to  the  bonds,  and  the  officers 
are  in  collusion  with  the  foreclosing 
trustee  and  make  no  defense,  a  stock- 
holder may  intervene,  but  not  unless  he 
shows  clearly  the  officers  are  not  making 
the  proper  defenses  and  refuse  to  make 
them.  Alexander  v.  Searcy,  8  S.  E.  Rep., 
630  (Ga.,  1889).  Stockholders  in  one  of 
three  consolidating  corporations  cannot 


intervene  in  a  mortgage  foreclosure  suit 
against  the  consolidated  company,  there 
being  no  allegation  of  fraud  or  collu- 
sion. Their  remedy  is  by  an  independ- 
ent suit.  Central  Trust  Co.  v.  Mai;ietta, 
etc.,  R  R,  48  Fed.  Rep.,  14  (1891).  Where 
the  bondholders  control  the  corporation, 
a  stockholder  will  be  allowed  to  inter- 
vene in  a  foreclosure  suit  in  order  to  set 
up  the  defense  that  the  bonds  are  not  a 
valid  lien.  Henry  v.  Travelers'  Ins.  Co., 
26  Pac.  Rep.,  318  (Col.,  1891).     " 

1  Gavenstine's  Appeal,  49  Pa.  St.,  310 
(1865) ;  County  of  Tazewell  v.  Farmers' 
etc..  Trust  Co.,  12  Fed.  Rep.,  753  (1883). 

2  Brown  v.  Vandyke,  8  N.  J.  Eq.,  793 
(1853). 

'  Code  of  Civil  Procedure,  §  452.  See 
Ithaca  Gas-light  Co.  v.  Treman,  93  N.  Y., 
660  (1883). 

*  Carey  v.  Houston,  etc.,  R'y,  45  Fed. 
Rep.,  438  (1891). 

5  Wright  V.  Oroville  M.  Co.,  40  Cal., 
20  (1870),  where  the  court,  on  the  stock- 
holder's application,  fixed  the  time 
within  which  the  corporation  must  re- 
deem, if  at  all. 

6  Harpending  v.  Munson,  91  N.  Y.,  650 
(1883). 

'  Kennebec,  etc.,  R,  R.  Co,   v.  Port- 
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Where  a  foreclosure  was  collusive  and  fraudulent  the  corpora- 
tion may  subsequently  to  the  sale  file  an  original  bill  in  the  nature 
of  a  bill  of  review  to  redeem  and  to  have  a  resale.'  The  United 
States  court  which  granted  foreclosure  has  jurisdiction  on  bill  to 
set  aside  that  foreclosure  as  fraudulent  irrespective  of  citizenship 
in  latter  case.^ 

"Where  a  corporation  has  the  leasehold  and  a  director  has  the 
fee,  and  the  board  of  directors  at  the  instigation  of  such  director 
allow  the  lease  to  be  forfeited  for  non-payment  of  rent,  the  com- 
pany being  in  funds  to  pay  such  rent,  a  stockholder  may  set  aside 
the  forfeiture.' 

Where  the  directors  have  instituted  suits  against  the  company 
for  fictitious  claims,  and  have  directed  the  secretary  to  accept  serv- 
ice and  waive  notice  in  any  suit  by  creditors,  and  have  speculated 
with  the  company's  property  and  refused  to  carry  on  the  business, 
a  stockholder  may  obtain  an  injunction  against  the  suits  and  may 
have  relief  against  the  directors.* 

§  660.  Directors^  purcJiases  of  property  needed  hy  the  corporation, 
and  purchases  of  outstanding  deits  or  claims  against  the  corpora- 
tion.—  It  is  an  abuse  of  trust  for  a  corporate  director  to  purchase 
property  which  he  knows  the  corporation  will  need  and  then  to 
sell  the  same  to  the  corporation  at  an  advanced  price.  This  gen- 
erally occurs  where  the  director  purchases  in  his  own  name  land 
which  the  corporation  must  purchase  for  its  enterprise,  or  over 
which  it  will  need  a  right  of  way.^    Where,  however,  the  director 

Jand,  etc.,  R  R.  Co.,  54  Me.,  173  (1866).  Ribbon  v.  Railroad  Cos.,  16  Wall.,  446 

If  a  collusive  judgment  for  an  ordinary  (1872). 

cause  of  action  has  been  entered  against        2  pacific  R,   R.,  etc.,  t).  Missouri  Pac. 

the  corporation  it   may  be   set  aside.  R'y  Co.,  Ill '  U.  S.,  505  (1884),  rev'g  18 

Whittlesey  v.  Delaney,    73  N.  Y.,   571  Fed.  Rep.,  641. 

(1878).  '  Hannerty  v.  Standard,  etc.,  Co.,  19 

■     1  Northern,  etc..  Iron  Co.  u  Young,  13  S.  W.  Rep.,  82  (Mo.,  ite). 
Fed.  Rep.,  809  (1882).    The  corporation       *  Birmingham,  etc.,  Co.  v.  Mutual  L. 

itself,  after  a  change  of  directors  by  a  &  T.  Co.,  11  S.  Rep.,  368  (Ala.,  1892). 
new  election,  may  file  a  bill  to  set  aside        *  Blake  v.  BufEalo  Creek   R.  K  Co., 

the  foreclosure.    Where  the  foreclosure  56  N.  Y.,  485  (1874).    See  Buflfalo,  etc., 

was  in  the  United  States  court,  the  suit  R   R   Co.   v.  Lampson,  47    Barb.,  583 

to  set  aside  may  be  in  that  court  on  that  (1867) ;    Blair,  etc.,  Co.  v.  Walker,  50 

ground.    Pac.   R   R   Co.   v.  Mo.    Pac.  Iowa,  376  (1879) ;  Taylor  v.  Solomon,  4 

R'y,  111  U.  S.,  505  (1884),  rev'g  12  Fed.  Mylne  &  G,  134  (1838 j,  where  the  cor- 

Rep.,  641 ;  Northern,  etc.,  Co.  v.  Young,  porate  agent  took  in  his  own  name  a 

12  Fed.  Rep.,  809  (1882).    The  trustee  of  lease  which  the  company  desired  and 

the  trust  deed  is  a  necessary  party  to  a  had  instructed  him  to  obtain  for  itself, 

suit  to  set  aside  the  foreclosure  as  fraud-  See,  also,   Mitchell   v.   Reed,  61   N.  Y., 

ulent.  Harwoodu.  Railroad  Co.,  17  Wall.,  128(1874).    Corporate  treasurer  cannot 

78.     Also    other    parties  to  the  fraud,  purchase  stock  at  discount  and  sell  to 
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offers  the  land  to  the  oorporation  at  the  price  which  he  paid  for  it, 
and  the  corporation  refuses  it,  he  cannot  long  subsequently  be  com- 
pelled to  accept  that  price.^  A  director  may  construct  works  to 
compete  with  the  works  of  the  corporation  in  which  he  is  a  di- 
rector. He  is  not  disqualified  from  so  doing.-  Where  the  presi- 
dent takes  a  renewal  of  a  corporate  lease  in  his  own  name,  and 
admits  that  he  takes  it  for  his  company,  he  cannot  claim  any  of 
the  profits  arising  from  it,  even  though  in  order  to  get  the  lease 
from  him  a  contract  is  made  that  he  have  a  part  of  the  profits.' 

It  is  a  fraud  on  the  corporation  and  on  corporate  creditors  for 
the  directors  to  buy  up  at  a  discount  the  outstanding  debts  of  the 
corporation,  and  compel  it  to  pay  them  the  full  face  value  thereof. 
In  such  a  case  the  directors  may  be  compelled  to  turn  over  to  the 
■corporation  the  evidences  of  indebtedness  upon  being  paid  the 
money  which  they  gav&for  the  same.*    A  director  cannot  take  a 


■corporation  at  par,  though  such  stock 
is  needed  by  the  corporation  to  fulfill  its 
■contracts.  East  N.  Y.,  etc.,  E.  R  Co. 
V.  Elmore,  5  Hun,  314  (1875).  Where 
the  president  is  directed  to  buy  the  boats 
of  a  rival  company  and  does  so  by  buy- 
ing them  for  another  corporation  which 
he  controls,  and  credits  himself  with  an 
advance,  he  may  be  made  to  refund. 
Ward  V.  Davidson,  1  S.  W.  Eep.,  846 
<Mo.,  1886).  A  treasurer  is  not  liable  for 
profits  in  coal  sold  by  himself  to  the 
corporation  where  he  purchased  the 
coal  with  no  intent  of  selling  to  the  com- 
pany. Parker  v.  Nickerson,  137  Mass., 
487  (1884).  A  director  who  takes  an 
assignment  to  himself  of  a  patent  that 
ought  to  have  been  assigned  to  his  cor- 
poration must  account  for  all  profits 
■that  he  has  received.  Averill  v.  Barber, 
6  N.  Y.  Supp.,  255  (1889). 

1  Sandy  River  R  R  Co.  v.  Stubbs,  77 
Me.,  595  (1885).  A  president  and  treas- 
urer who  purchase  land  as  agents  for  a 
railroad  company  and  allow  it  to  pay 
part  of  the  purchase  price,  and  obey  its 
■direction  to  sell  part,  whereby  the  pur- 
chase price  is  repaid,  are  liable  to  con- 
vey to  the  company  the  remainder,  the 
title  to  which  is  in  their  names.  Church 
v.  Sterling,  16  Conn.,  388  (1844). 

2  Barr  v.  Pittsburgh  Plate  G.  Co.,  51 
Fed.  Rep.,  33  (1893). 


s Robinson  v.  Jewett,  116  N.  Y.,  40 
(1889). 

*  A  stockholder  who  is  also  a  director 
cannot  buy  up  claims  against  the  in- 
solvent company  and  offset  them  at 
their  face  value.  Bulkley  v.  Whitcomb, 
121  N.  Y.,  107  (1890);  Duncomb  v.  N.  Y, 
etc.,  R  R.  Co.,  84  N.  Y.,  190,  203  (1881) ; 
Ex  parte  Larkin,  46  L.  J.  (Ch.),  335 
(1877).  See,  also,  Davis  v.  Rock,  etc., 
Co.,  55  Cal.,  359  (1880),  where  a  mort- 
gage, given  to  a  director  to  secure  debts 
purchased  by  him  at  a  discount  was  de- 
feated in  foreclosui'e.  The  fact  that  a 
director  buys  up  the  securities  of  an  in- 
solvent corporation  for  the  purpose  of 
using  them  in  re-organization  is  not 
fraudulent  or  a  breach  of  his  duty,  he 
having  paid  all  that  the  securities  were 
worth.  Powell  v.  Willamette  Val.  R  R 
Co.,  15  Pac.  Rep.,  663  (Oreg,  1887).  If 
the  corporate  managers  buy  up  corpo- 
rate debts  with  corporate  funds,  a  cor- 
porate creditor  may  compel  them  to 
give  up  the  claims  so  purchased. 
Thomas  v.  Sweet,  14  Pac.  Rep.,  545 
(Kan.,  1887).  Directors  who  authorize 
acts  by  the  corporation  infringing  on  a 
patent  cannot  afterwards  buy  the  pat- 
ent and  enforce  the  right  to  damages. 
N.  Y.,  etc.,  Co.  V.  Buffalo,  etc.,  Co.,  24 
Fed.  Rep.,  604  (1885).  A  corporate  cred- 
itor cannot  complain  that  a  director  has 


935 


Digitized  by  Microsoft® 


§  661.J 


[CH.  XXXIX. 


contract  in  his  own  name  for  himself  where  such  contract  really 
should  belong  to  the  corporation.^  An  attachment  and  execution 
sale  of  railroad  bonds  on  a  judgment  obtained  by  a  director  was 
disregarded  and  declared  void,  where  the  director  himself  pur- 
chased at  the  sale  and  the  whole  transaction  was  tainted  with  a 
fraudulent  contract  exercised. by  the  director  over  the  company.^ 

§  661.  Loans  ly  directors  to  the  corporation;  mortgages  hy  the 
corporation  to  the  directors,  and  the  right  of  an  insolvent  corpora- 
tion to  give  a  mortgage  or  assignment  of  its  property  to  a  director 
in  order  to  prefer  the  payment  of  his  debt. —  There  is  no  question 
that  a  corporation,  while  solvent,  may  borrow  money  of  a  di- 
rector, and  may  give  a  mortgage  to  secure  its  payment.     The  giv- 

that  any  device  by  which  a  director  or 
officer  of  an  insolvent  corporation  ob- 
tains a  preference  in  the  payment  of 
his  debt  is  illegal.  See  sub.  Also  Lingle 
V.  Nat'l  Ins.  Co.,  45  Mo.,  109  (1869);  Hol- 
land V.  Heyman,  60  Ga.,  174  (1878),  hold- 
ing that  the  purchased  claims  are  good 
only  for  the  amoiint  paid.  After  the 
corporation  has  assigned  for  the  benefit 
of  creditors  and  all  its  property  has 
been  sold,  a  director  may  buy  up  claims 
against  it,  and  participate  in  the  distri- 
bution of  assets.  Hammond's  Appeal, 
16  Atl.  Eep.,  419  (Pa.,  1889).  Officers, 
moreover,  occupy  a  gwasi-fiduciary  re- 
lation to  the  corporation,  and  cannot 
profit  by  purchasing  claims  against  it 
Hill  V.  Frazier,  32  Pa  St.,  330.  Aliter 
after  their  fiduciary  relation  has  ceased. 
Hammond's  Appeal,  123  Pa,  St,  503. 

'Richardson  v.  Green,  133  U.  S.,  30 
(1890). 

2  Where  the  president  of  a  coal  com- 
pany contracts  in  his  own  name  to  sup- 
ply coal  to  parties,  and  the  board  of 
directors,  a  majority  of  whom  are  his 
relatives,  contract  to  furnish  the  com- 
pany's coal  to  him  on  a  royalty,  a  stock- 
holder may  compel  him  to  turn  into 
the  corporation  the  profits  of  his  con- 
tract An  assignee  of  his  interest  who 
took  with  notice  is  not  protected.  Davis- 
V.  Gemmell,  17  Atl.  Rep.,  259  (Md.,  1889). 
See,  also.  Ward  v.  Davidson,  1  S.  W. 
Rep.,  846  (Mo.,  1886).  Cf.  8  a  W.  Rep., 
545. 


purchased  property  needed  by  the  cor- 
poration. Cornell  v.  Clark,  104  N.  Y., 
451  (1887).  The  case  of  St  Louis,  etc., 
E.  R.  Co.  V.  Chenault,  13  Pac.  Rep.,  803 
(Kan.,  1886),  clearly  holds  that  a  corpo- 
rate treasurer  may  buy  up  outstanding 
notes  against, the  corpoi-ation  and  may 
then  pay  such  notes  out  of  the  corpo- 
rate funds  in  his  possession.  Payment 
by  a  director  of  corporate  notes  may 
entitle  him  to  a  preference  in  the  dis- 
tribution of  the  assets.  Appeal  of  At- 
kinson, 11  AtL'Rep.,  239  (Pa.,  1887).  Of. 
Inglehart  v.  Thousand,  etc.,  Hotel  Co., 
109  N.  Y.,  454 ;  32  Hun,  377  (1884),  where 
the  assignee  of  a  judgment  from  a  di- 
rector who  purchased  it  at  a  discount 
was  allowed  to  enforce  it  for  the  full 
amount  Where  the  directors  issued 
bonds  as  collateral  to  the  company's 
note,  and,  upon  the  sale  of  the  bonds  by 
the  pledgee  for  non-payment  of  the 
note,  purchased  the  bonds  at  five  cents 
on  the  dollar,  a  foreclosure  based  chiefly 
on  such  bonds  will  be  set  aside.  James 
V.  Railroad  Co.,  6  Wall.,  752  (1867). 
English  debentures  may  be  issued  to 
directors  at  a  discount  Campbell's 
Case,  L.  R.,  4  Ch.  D.,  470  (1876).  Where 
a  corporation  is  without  funds,  its  presi- 
dent may  purchase  for  himself  its  over- 
due bond,  and  may  agree  with  the  cor- 
poration that  the  rate  of  interest  of  the 
bond  shall  be  increased.  There  was  no 
proof  that  he  purchased  at  a  discount 
Bradley  v.  Marine,  etc.,  Co.,  3  Hughes, 
26  (1879).    The  law  is  clear,  however. 
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ing  of  the  mortgage  is  viewed  with  suspicion;  but  it  is  legal  when 
it  is  perfectly  free  from  actual  fraud.' 

The  supreme  court  of  the  United  States,  speaking  of  loans  made 
by  an  officer  and  stockholder  to  a.corporation,  said :  '*  Undoubtedly 


1  Twin  Lick  Oil  Co.  v.  Marbury,  91  U. 
a,  587  (1875) ;  Duncomlr  v.  N.  Y.,  etc., 
R.  R.  Co.,  88  N.  Y.,  1  (1883) ;  84  id.,  190 ; 
Hotel  Co.  V.  Wade,  97  U.  S.,  13  (1877) ; 
Directors  may  execute  judgment  bonda 
to  themselves  at  a  time  when  the  com- 
pany is  solvent,  and  may  enforce  them 
after  it  becomes  insolvent  Neal's  Ap- 
peal, 18  Atl.  Rep.,  564  (Pa.,  1889).  A 
mortgage  is  not  void  on  the  ground 
that  it  was  to  a  director,  where  the  di- 
rector was  absent  when  elected,  did  not 
serve,  was  not  eligible  and  soon  sent  in 
a  resignation.  Augusta,  etc.,  R  R  w 
Kittel,  53  Fed.  Rep.,  63  (1892).  A  solvent 
corporation  maj  make  a  mortgage  to 
one  of  its  officers  and  stockholders  to 
secure  a  loan  made  by  him.  MuUanphy 
Bank  v.  Schott,  26  N.  E.  Rep.,  640  (111., 
1891).  The  fairness  of  a  debt  alleged  to 
be  due  from  the  corporation  to  direct- 
ors and  audited  by  them  will  be  closely 
scrutinized,  and  a  note  and  mortgage 
therefor  set  aside  if  not  found  entirely 
in  good  faith,  and  the  whole  amount 
justly  due.  Graves  v.  Mono,  etc.,  Co., 
33  Pac.  Rep.,  665  (Cal.,  1889).  A  director 
may  loan  money  to  a  corporation  and 
take  a  mortgage  to  secure  the  same,  and 
foreclose  and  buy  in  the  property.  Pres- 
ton V.  Loughran,  58  Hun,  134, 310  (1890). 
A  mortgage  to  a  creditor  on  part  of  the 
property  ot  an  insolvent  corporation  is 
legal  although  some  of  the  stockholders 
and  directors  are  indorsers  of  the  debt. 
Weihl  et  al.  v.  Atlanta,  etc.,  Co.  et  dl., 
15  S.  E.  Rep.,  283  (Ga.,  1892).  A  mort- 
gage may  be  given  by  a  corporation  to 
secure  directors  who  at  the  time  of  the 
giving  of  the  mortgage  guaranty  cer- 
tain debts  of  'the  company.  Re  Pyle 
Works,  63  L.  T.  Rep.,  628  (1890).  A 
mortgage  by  a  company  to  its  directors 
to  secure  them  as  loaners  of  money  to 
the  company  is  valid  and  may  be  en- 
forced where  the  transaction    was  in 


good  faith  and  beneficial  to  the  com- 
pany, and  sanctioned  by  the  stockhold- 
ers, and  no  offer  is  made  to  restore  the 
consideration.  Gorder  v.  Plattsmouth, 
etc.,  Co.,  54  N.  W.  Rep.,  830  (Neb.,  1893); 
Hope  V.  Salt  Co.,  25  W.  Va.,  789  (1885); 
Warfield  v.  Marshall,  etc.,  Co.,  34  N.  W. 
Rep.,  467  (1877).  And  see  the  principles 
and  cases  in  §  653,  supra.  See,  also, 
Harpending  v.  Munson,  91  N.  Y.,  650 
(1883);  Hallam  v.  Indianola  Hotel  Co., 
56  Iowa,  178  (1881),  where,  however,  the 
purchase  of  the  property  by  the  di- 
rector at  the  foreclosure  sale  for  a 
small  price  was  set  aside;  Claflin  v. 
South  C.  R.  R  Co.,  8  Fed.  Rep.,  118 
(1880).  Cf.  Wilbur  v.  Lynde,  49  Cal., 
290  (1833),  invalidating  a  note  given  to 
a  director.  In  the  important  case  of 
Koehler  v.  Black,  etc.,  Iron  Co.,  2  Black, 
715  (1862),  the  court  held  void  a  mort- 
gage given  by  the  directors  to  them- 
selves, where  there  were  other  unse- 
cured claims,  and  where  the  giving  of 
the  mortgage  was  inequitable.  In  Cum- 
berland, etc.,  Co.  V.  Paresle,  42  Md.,  598 
(1875),  a  mortgage  to  a  director  was  de- 
feated, there  being  no  clear  proof  that 
the  debt  was  actually  incurred.  Direct- 
ors who  guaranty  a  corporate  debt  may 
take  a  mortgage  from  the  company  as 
security,  and  may  foreclose  it.  Hopson 
V.  ^tna,  etc.,  Co.,  50  Conn.,  597  (1883). 
A  company  indebted  to  its  president 
may,  to  secure  such  debt,  give  a  mort- 
gage to  secure  a  debt  due  from  him  to 
a  third  party.  Bank  v.  Flour  Co.,  41 
Ohio  St.,  553  (1885).  Where  two  out  of 
four  directors  of  an  insolvent  corpora- 
tion are  liable  as  indorserg  on  a  corpo- 
rate debt,  a  mortgage  given  to  secure 
that  debt  will  be  set  aside  as  an  illegal 
preference,  even  though  the  mortgage 
has  been  foreclosed.  Lippincott  v.  Shaw, 
etc.,  Co.,  34  Fed.  Rep.,  570  (1888). 


937 

Digitized  by  Microsoft® 


§  661.] 


FKAUDS    OF   DIEEOTOKS,  PBOMOTEES,  ETC.  [CH.  XXXIX. 


his  relation  as  a  director  and  officer,  or  as  a  stockholder  of  the 
company,  does  not  preclude  him  from  entering  into  contracts  with 
it,  making  loans  to  it  and  taking  its  bonds  as  collateral  security ; 
but  courts  of  equity  regard  such  personal  transactions  of  a  party 
in  either  of  these  positions  not  perhaps  with  distrust,  but  with  a 
large  measure  of  watchful  care ;  and  unless  satisfied  by  the  proof 
that  the  transaction  was  entered  into  in  good  faith,  with  a  view  to 
the  benefit  of  the  company  as  well  as  of  its  creditors,  and  not  solely 
with  a  view  to  his  own  benefit,  they  refuse  to  lend  their  aid  to  its 
enforcement."  ^  A  person  may  enforce  a  note  against  a  corporation, 
although  he  was  a  promoter  thereof,  and  is  a  director,  stockholder 
and  manager  of  the  corporation.^ 

But  where  the  corporation  is  insolvent  an  entirely  different  ques- 
tion arises.  There  has  been  a  difference  of  opinion  in  the  courts,  but 
the  weight  of  authority  clearly  and  wisely  holds  that  an  insolvent 
corporation  cannot  pay  a  debt  due  to  a  director  in  preference  to 
debts  due  others,  either  by  turning  out  property  or  cash  to  him  or 
by  giving  him  a  mortgage  on  corporate  assets.' 

1890).  Although  a  sale  of  property  by 
an  insolvent  company  to  a  director  in 
order  to  prefer  his  debt  is  void,  yet  an- 
other creditor  cannot  levy  on  the  prop- 
erty as  though  the  sale  was  void.  Beach 
V.  Miller,  33  N.  E.  Eep.,  404  (111.,  1889). 
Where  a  corporation  has  $15,000  assets, 
owes  $160,000,  and  confesses  judgment 
for  140,000  to  its  largest  stockholder  for 
an  old  indebtedness  due  him,  a  court  of 
equity  will  restrain  a  sale  under  that 
judgment  until  the  rights  of  all  credit- 
ors are  determined.  Krause  v.  Malaga, 
etc.,  Co.,  18  Atl.  Eep.,  367  (N.  J.,  1889). 
Corporate  creditors  may  enjoin  the  col- 
lection of  judgments  fraudulently  con- 
fessed by  an  insolvent  corporation  to  its 
officers  and  stockholders.  Niraocks  v. 
Grimm,  14  S.  E.  Eep.,  684  (N.  C,  1893). 
A  preference  by  an  insolvent  corpora- 
tion to  one  of  its  directors  is  invalid.  It 
is  insolvent  when  early  suspension  of 
business  and  a  failure  are  inevitable. 
Corey  et  al.  v.  Wadsworth,  11  S.  Rep., 
350  (Ala.,  1893).  A  director  of  an  insolv- 
ent corporation  cannot  obtain  a  prefer- 
ence for  his  debt.  Gibson  et  al.  v.  Trow- 
bridge, etc.,  Co.  et  al,  11  S.  Rep.,  365 
(Ala.,  1893).  An  insolvent  corporation 
cannot  transfer  all  its  property  to  pay  a 


1  Hence  where  an  officer  for  a  loan  of 
$100,000  to  the  company  takes  its  notes 
therefor  and  four  hundred  bonds  as 
collateral  and  twelve  hundred  and  fifty 
shares  of  paid-up  stock  as  a  "bonus,"  the 
court  characterized  the  transaction  as  a 
fraud,  and  held  that  the  pledge  of  the 
bonds  would  be  disregarded  and  declared 
void.  Richai-dson  v.  Green,  133  U.  S.,  30 
(1890). 

^  Fitzgerald  Con.  Co.  v.  Fitzgerald,  137 
U.  a,  98,  110  (1890). 

3  Where  a  corporation  is  practically 
insolvent  and  has  assigned  its  property 
by  deed  of  trust  to  pay  certain  debts  for 
which  the  directors  are  liable,  a  court 
of  equity  in  Missouri  will  enjoin  pro- 
ceeding under  the  deed  of  trust  and  will 
appoint  a  receiver.  Consolidated,  etc., 
Co.  V.  Kansas  City,  etc.,  Co.,  43  Fed.  Rep., 
204  (1890).  A  mortgage  by  an  insolvent 
corporation  to  secure  debts  for  which 
the  directors  are  sureties  is  illegal  and 
will  be  set  aside.  Id.,  45  Fed.  Eep.,  7 
(1891).  A  mortgage  by  an  insolvent 
corporation  to  its  directors  as  security 
for  past  indorsements  is  illegal,  though 
in  good  faith,  and  the  company  still  a 
going  concern.  Howe,  etc.,  Co.  v.  San- 
ford,  etc.,  Co.,  44  Fed.  Rep.,  331  (Ind., 
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An  officer  of  an  insolvent  corporation  cannot  acquire  a  prefer- 
ence over  its  unsecured  creditors  by  accepting  its  bonds  on  account 


note  of  which  a  director  is  an  indorser, 
joint  maker  or  guarantor.  Goodyear 
Rubber  Co.  v.  George  D.  Scott  Co.  et  at, 
11  S.  Rep.,  370  (Ala.,  1893).  Where  an 
act  by  the  directors  amounts  to  a  pref- 
erence to  tliem,  the  corporation  being 
insolvent,  the  act  cannot  be  validated 
by  a  vote  of  the  stockholders,  the  direct- 
ors themselves  voting  a  majority  of  the 
stock.  Farmers'  L.  &  T.  Co.  v.  San 
Diego,  etc.,  St.  R'y  Co..  45  Fed.  Rep.,  518 
(1891).  Although  creditors  may  com- 
plain of  a  mortgage  given  to  directors 
by  the  corporation  vi^hen  largely  in  debt, 
yet  the  president,  vfho  is  also  a  large 
stockholder  and  vcho  signs  the  mort- 
gage, cannot  do  so.  Perry  v.  Pearson, 
25  N.  E.  Rep.,  636  (111.,  1890). 

Where  a  corporation  purchases  a 
firm's  business  it  cannot  legally  pay  a 
debt  due  by  the  firm  to  a  director  in  the 
corporation,  if  such  payment  is  induced 
by  such  director  and  the  corporation  is 
insolvent.  Rudd  v.  Robinson,  54  Hun, 
815  (1889).  If  a  director  as  a  creditor 
takes  all  the  corporate  assets  in  payment 
of  his  debt  he  is  liable  to  other  creditors 
for  the  difference  between  the  actual 
value  of  the  property  and  the  price  at 
which  he  took  it.  Wilkinson  v.  Bauerle, 
41  N.  J.  Eq.,  635  (1886).  The  president 
of  an  insolvent  corporation  cannot  pro- 
vide for  the  payment  of  a  debt  to  his 
wife,  thereby  giving  her  a  preference. 
West  V.  West  Bradby,  etc.,  Co.,  9  N.  Y. 
St.  Rep.,  355  (1887).  Directors  of  an  in- 
solvent corporation  cannot  turn  in  its 
assets  to  themselves  to  pay  a  debt  due 
them  from  the  corporation.  Beach  v. 
Miller,  14  N.  E.  Rep.,  698  (111.,  1888).  Di- 
rectors knowing  that  the  company  is  in- 
solvent cannot  assign  its  property  in 
trust  to  pay  debts  due  to  themselves. 
Gaslight,  etc.,  Co.  v.  Terrell,  L.  R,  10  Eq., 
168  (1870) ;  Haywood  v.  Lincoln  Lumber 
Co.,  64  Wis.,  639  (1885).  Where  an  in- 
solvent corporation  prefers  a  director  it 
is  unlawful,  and  the  directors  who  cause 


the  preference  are  personally  lir.ble  for 
property  so  applied.  A  director  who 
took  no  part  is  not  liable.  Adams  v. 
Kehlor,  etc.,  Co.,  36  Fed.  Rep.,  213  (1888). 
The  law  "prohibits  directors,  when  a 
corporation  is  insolvent  and  about  to  go 
into  liquidation,  from  preferring  debts 
due  to  themselves  from  the  corporation, 
or  from  preferring  debts  in  the  payment 
of  which  they  have  a  personal  interest." 
So  held  in  a  case  where  a  deceased  di- 
rector was  preferred  by  the  other  direct- 
ors, "his  brothers  and  agents.  Adams  v. 
Kehlor  M.  Co.,  35  Fed.  Rep.,  433  (1888). 
A  director  of  an  insolvent  corporation 
cannot  have  his  own  debt  due  from  the 
corporation  paid  to  the  exclusion  of 
other .  creditors.  Adams  v.  Cross,  etc., 
Co.,  5  R'y  &  Corp.  L.  J.,  18  (III,  1888), 
holding  void  a  mortgage  upon  which 
this  suit  for  foreclosure  was  brought,  it 
having  been  given  by  an  insolvent  cor- 
poration to  its  directors  to  secure  debts 
due  from  it  to  them.  A  confession  of 
judgment  by  an  insolvent  corporation 
to  one  of  its  directors  is  a  fraudulent 
preference,  and  the  preference  will  be 
cut  off.  The  director  will  be  allowed  to 
come  in  the  same  as  other  creditors. 
Stratton  v.  Allen,  16  N.  J.  Eq..  239  (1863). 
A  mortgage  by  an  insolvent  corporation 
preferring  its  president  and  director  was 
canceled  in  Lippincott  v.  Shaw  Carriage 
Co.,  25  Fed.  Rep.,  577  (1885).  In  Bradley 
V.  Farwell,  1  Holmes,  433  (1874),  a  trans- 
fer by  an  insolvent  corporation  of  all  its 
assets  to  a  partnership  in  payment  of  a 
debt  was  sot  aside,  where  one  member 
of  the  partnership  was  also  a  director  in 
the  corporation.  The  fact  that  nine 
months  elapsed  before  the  corporation 
passed  into  a  receiver's  hands  was  im- 
material. Sale  of  corporate  propertj'  to 
a  director  in  payment  of  debts  due  him 
from  the  insolvent  company  cannot  be 
objected  to  in  a  suit  at  law  by  him  for 
the  conversion  of  the  property.  The  ob- 
jection must  be  made  by  bill  in  equity. 


939 


Digitized  by  Microsoft® 


§  661.J 


FEAUDS    OF   DIEEOTOKS,  PEOMOTEES,  ETC.  [CH.  XXXIX. 


of  his  claims  against  it,  even  though  the  officer  did  not  actually 
know  of  the  insolvency.' 

The  directors  of  an  insolvent  corporation  are  trustees  for  the 
creditors.  They  cannot,  after  it  hecomes  insolvent,  take  mort- 
gages to  themselves  on  its  propertj'^  to  secure  advances  and  in- 
dorsements made  by  them  for  it.^ 

If  a  majority  of  the  directors  of  an  insolvent  corporation,  know- 
ing it  to  be  insolvent,  vote  and  cause  the  treasurer  to  execute  to 
themselves  the  corporation's  judgment  note  and  then  enter  judg- 
ment on  it  at  once,  the  judgment  is  fraudulent  as  to  other  credit- 
ors, though  the  debt  was  legal,' 

A  mortgage  by  an  insolvent  corporation  to  a  director  will  be 
upheld  to  the  extent  that  the  director  at  the  time  of  the  mortgage 
advanced  funds  to  pay  its  debts,  but  not  as  regards  antecedent 
debts  due  the  director.^ 

There  are  cases  which  uphold  mortgages  given  by  insolvent  cor- 
porations to  their  directors,  but  these  cases  are  wrong  in  principle 
and  law.' 


Little  Rock,  etc.,  R'y  Co.  v.  Page,  35  Ark., 
304  (1880);  Cochran  v.  Ocean,  etc.,  30 
La.  Ann.,  1865,  holding  that  stockholders 
cannot  appropriate  assets  to  pay  their 
salaries  as  officers,  or  to  pay  money  due 
them  on  their  accounts,  until  all  credit- 
ors who  are  not  stockholders  have  been 
paid.  Swepson  v.  The  Bank,  etc.,  9  Lea, 
718,  holding  that  a  conveyance  of  land 
by  the  president  of  a  bank  after  its  in- 
solvency to  its  sole  stockholder  would 
be  set  aside  at  the  suit  of  a  judgment 
creditor  of  the  bank  who  had  levied 
upon  and  sold  it  Directors  may  loan 
money  to  the  corporation  and  have  it 
repaid.  Ulster  R'y  v.  Banbridge  R'y, 
L.  R.,  Irish,  2  Eq.,  190  (1868);  Borland  w 
Haven,  37  Fed.  Rep.,  394  (1888). 

•Sicardi  et  al.  v.  Keystone  Oil  Co. 
et  al,  24  Atl.  Rep.,  168  (Pa.,  1892). 

2  Olney  v.  Conanicut  Land  Co.,  18  Atl. 
Rep.,  181  (R  1,  1889). 

3Roseboone  v.  Warner,  23  N.  E.  Rep., 
339  (111.,  1890X 

*  Corbett  v.  Woodward,  5  Sawyer,  403 
(1879).  See,  also,  Williams  v.  Patrons  of 
Husbandry,  5  West.  Rep.,  105  (Mo., 
1886);  White,  etc.,  Co.  v.  Pettes,  etc., 
Co.,  30  Fed.  Rep.,  864  (1887) ;  Llppincott 


V.    Shaw,    etc.,    Co.,    supra;    Stout   u 
Yaeger,  etc.,  Co.,  18  id.,  802  (1882). 

'Planters'  Bank  v.  Whittle,  78  Va., 
787  (1884),  dictum,  that  directors  may 
make  preferences  in  favor  of  themselves- 
if  they  are  creditors ;  but  in  so  doing 
they  must  act  in  perfect  good  faith.  A 
mortgage  given  by  an  insolvent  corpo- 
ration la  valid,  although  given  to  secure 
debts  due  to  the  wife  of  a  director,  the 
administrator  of  another  deceased  di- 
rector, and  the  payee  of  a  note  indorsed 
by  still  another  director.  G-arrett  v. 
Burlington  Plow  Co.,  70  Iowa,  697  (1886). 
A  sale  of  all  the  property  of  an  insolv- 
ent corporation  to  a  director,  who  is 
also  president,  in  payment  of  his  debt 
cannot  be  set  aside  by  other  corporate 
creditors.  Bush  v.  Buckingham,  16 
Iowa,  284  (1864).  A  preference  is  legal 
although  given  by  directors  who  are 
relatives  of  the  creditor.  Rolling  v. 
Shaver,  etc.,  Co.,  45  N.  W.  Rep.,  1037 
(Iowa,  1890).  Corporate  creditors  can- 
not object  to  a  sale  of  all  the  corporate 
property  to  one  of  the  creditors  in  pay- 
ment of  her  debt,  even  though  she  be 
the  wife  of  the  president  and  chief 
stockholder.    Ragland  v.  McFuU,  27  N. 
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In  K"ew  York  a  statute  prohibits  a  director,  oflBcer  or  stock- 
holder in  an  insolvent  corporation  from  obtaining  a  preference.' 


E.  Eep.,  75  (111.,  1891).  An  insolvent  cor- 
poration may  give  a  mortgage  to  one  of 
its  directors  to  secure  a  present  or  prece- 
dent debt  and  such  mortgage  is  valid. 
■Gould  V.  Little  Rock,  etc.,  R'y,  52  Fed. 
Eep.,  680  (1893),  reviewing  the  author- 
ities. An  insolvent  corpoi-ation  may 
mortgage  its  property  to  any  one  of  its 
creditora.  Such  a  mortgage  is  not  for 
the  benefit  of  all  creditors,  even  though 
it  is  given  to  secure  several.  The  mort- 
gage may  be_  given  to  a  director  or 
stockholder.  Bank  of  Montreal  v.  Potts, 
«tc.,  Co.,  51  N.  W.  Eep.,  513  (Mich.,  1893). 
The  following  cases  are  exceptions  to 
and  not  contradictory  of  the  general 
rule :  Where  a  part  of  the  trustees  are 
the  only  creditors  and  the  business  is  a 
losing  one,  they  may  take  a  mortgage 
to  secure  moneys  loaned  by  them  to  the 
company,  and  may  foreclose  such  mort- 
gage. Skinner  v.  Smith,  134  N.  T.,  340 
<1892).  The  payment  and  securing  of  a 
corporate  debt  is  not  fraudulent  merely 
because  some  of  the  directors  had  guar- 
antied the  debt  County  Court  v.  Balti- 
more, etc.,  E  E.,  35  Fed.  Eep.,  161  (1888) ; 
Whitwell  V.  Warner,  20  Vt,  435,  holding 
that  stockholders  who  avail  themselves 
of  their  superior  advantages  to  obtain 
security  from  the  corporation  for  debts 
due  them,  whether  by  attachment  or  as- 
signment, are  not  guilty  of  fraud  so  as 
to  render  themselves  personally  liable 
for  corporate  debts.  Where  a  corpora- 
tion owes  money  to  the  directors,  and  to 
pay  the  same  borrows  money  and  gives 
a  mortgage,  and  subsequently  the  prop- 
erty is  sold  for  less  than  the  mortgage, 
a  creditor  whose  debt  was  not  due  when 
the  mortgage  was  given  cannot  com- 
plain. Holt  V.  Bennett,  16  N.  E.  Eep.,  5 
(Mass.,  1888).  But  see  St  Louis  v.  Alex- 
ander, 33  Mo.,  483,  538,  531  (1856),  where 
it  was  attempted  to  overturn  a  deed  of 
trust  on  the  ground  that  it  was  executed 
by  a  bare  quorum  of  the  directors  and 
one  or  more  of  them  were  legally  in- 


capacitated by  being  directly  interested. 
The  language  of  the  court  was :  "  I  can 
see  no  reason  why  a  member  of  the 
board  of  directors  might  not  sit  in  the 
board,  and,  without  fraud,  in  conjunc- 
tion with  others,  consent  to  an  order  for 
securing  a  debt  actually  due  to  liim 
from  the  corporation."  A  stockholder 
cannot  have  a  receiver  appointed  and 
mortgages  set  aside  where  all  the  stock 
is  "  water,''  even  though  the  control- 
ling party  has  made  the  mortgages  to 
himself  and  is  about  to  sell  the  assets  of 
the  company  to  another  company  con- 
trolled by  himself  and  has  levied  an  as- 
sessment on  the  stock  of  the  old  com- 
pany in  order  to  sell  out  the  stock. 
Eobinson  v.  Dolores,  etc.,  Co.,  39  Pac. 
Rep.,  750  (Colo.,  1893). 

1  The  officers  of  a  New  York  corpora- 
tion maj'  allow  judgment  to  be  taken 
against  the  corporation  by  default  and 
the  property  to  be  sold  on  execution 
thereunder.  Such  acts  are  not  in  vio- 
lation of  the  New  York  statute  against 
preferences.  Varnum  v.  Hart,  119  N. 
Y.,  101  (1890).  But  such  a  judgment  in 
favor  of  a  director  is  illegal.  Throop 
V.  Hatch,  etc.,  Co.,  135  id.,  530  (1891). 
The  remedy  in  such  a  case  is  in  equity 
and  not  at  law.  Braem  v.  Merchants' 
Nat'I  Bank,  137  id.,  508  (1891).  A  stat- 
ute against  preferences  by  an  insolvent 
corporation  is  violated  by  an  offer  of 
judgment  by  the  corporation  and  the 
appointment  of  a  receiver  under  it 
National  Broadway  Bank  v.  Wessell, 
etc.,  Co.,  59  Hun,  470  (1891).  A  West 
Virginia  coi'poration  will  not  be  allowed 
to  prefer  one  of  its  officers,  in  New 
York,  by  allowing  judgment  and  exe- 
cution in  his  behalf.  Worthington  Co. 
V.  Pfister,  etc.,  Co.,  N.  Y.  L.  J.,  Dec.  9, 
1893.  Under  the  New  York  act  a  di- 
rector cannot  obtain  a  preference  by  at- 
tachment Throop  V.  Hatch,  etc.,  Co., 
135  N.  Y.,  530  (1891);  58  Hun,  149; 
Paulding  v.  Jerome,  etc.,  Co.,  94  N.  Y., 
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A  director  cannot  vote  on  a  renewal  of  a  note  to  himself.  The 
purchaser  of  such  a  note  is  not  protected.'  A  stocljholder's  action 
lies  where  the  directors  owe  large  suras  to  the  corporation  and  re- 
fuse to  pay  or  charge  themselves  with  the  same,  and  are  about  to 
sell  the  corporate  property  at  a  sacrifice.^ 

§  662.  Directors  owning  stock  in  another  corporation  with  which 
a  contract  is  made  —^  Stockholders'  ratification  of  the  voidable  acts 
of  directors  —  Frauds  ly  a  majority  of  the  stockholders  on  the  mi- 
nority —  One  corporation  voting  stock  in  another  competing  corpo- 
ration.—  It  often  happens  that  a  consolidation,  lease,  sale  or  con- 
tract between  two  corporations  is  made  where  the  directors  of  one 
of  the  corporations  are  largely  interested  in  the  stock  of  the  other. 
There  then  is  likely  to  arise  a  conflict  between  interest  and  duty. 
Such  contracts  as  these  are  investigated  very  closely  by  the  courts. 
They  are  not  necessarily  void  and  are  not  constructive!}'-  fraudu- 
lent. But  if  there  is  actual  fraud,  or  if  there  has  been  an  undue 
advantage  taken  or  an  unconscionable  bargain  made,  the  court  will 
set  it  aside.  If  the  transaction  is  fair  the  court  will  sustain  it ;  if 
it  is  unfair  the  court  will  undo  it.' 


334  (1884).  A  director  cannot  obtain  a 
preference  by  causing  a  receiver  to  be 
appointed  on  his  judgment  and  then 
purchasing  the  property  at  an  inade- 
quate price.  Nat'l  Broadway  Bank  v. 
Wessell,  etc.,  Co.,  13  N.  Y.  Supp.,  744 
(1891).  So  in  Pennsylvania.  Under  the 
Pennsylvania  statute,  directors  cannot 
obtain  a  preference  by  taking  judgment 
by  default  and  issuing  execution.  Hop- 
kins' Appeal,  90  Pa.  St.,  69  (1879). 

1  Smith  V.  Los  Angeles,  etc.,  Assoc, 
20  Pac.  Pep.,  677  (Cal.,  1889). 

2  Sears  v.  Hotchkiss,  25  Conn.,  171 
(1856).  See,  also,  Hardon  v.  Nevcton,  14 
Blatch.,  376  (1878),  involving  somevphat 
similar  facts. 

3 The  use  of  a  "dummy  "  corporation 
does  not  change  the  law.  Thus  where 
the  directors  let  a  contract  and  then  the 
contractor  assigns  his  rights  to  a  cor- 
poration the  majority  of  whose  stock 
is  owned  by  the  directors,  the  court  will 
not  aid  the  contractor  as  a  stockholder 
in  the  second  corporation.  Wardell  v. 
Railroad,  103  U.  S.,  651  (1880).  Where 
the  directors  of  a  railway  company  en- 
ter into  a  contract  with  third  persons, 
whereby  a  new  company  is  organized. 


franchises  secured,  and  a  road  built  and 
leased  to  the  old  company,  and  the  prof- 
its realized  from  the  transaction  are 
equally  divided  between  the  directors 
and  the  third  ypersons,  the  latter  are  not 
liable  for  their  profits,  even  though  ex- 
orbitant, on  suit  by  stockholders  of  the 
old  company,  unless  the  contract  of 
lease  is  rescinded  and  the  road  restored 
to  the  new  company.  Hitchcock  et  al. 
V.  Barrett  et  al,  50  Fed.  Rep.,  653  (N.  Y., 
1892).  Although  a  lessee  railroad  com- 
pany has  directors,  a  minority  of  whom 
are  largely  interested  in  the  stock  and 
bonds  of  the  lessor  railroad;  and  such 
bonds  and  stock  are  largely  "water," 
yet  this  does  not  necessarily  vitiate  the 
lease.  The  court  will  not  set  the  lease 
aside  if  no  undue  advantage  was  taken 
and  no  actual  fraud  involved.  Jesup 
V.  111.  Cent.  R.  R.,48  Fed.  Rep.,  483  (1890). 
Although  certain  persons  being  direct- 
ors and  owners  and  in  control  of  a  rail- 
road company  cause  it  to  make  a  con- 
struction contract  with  a  company 
which  they  also  control,  yet  if  all  stock- 
holders assent,  subsequent  consolidated 
bondholders  cannot  object  that  a  part  of 
the  old  issue  of  bonds  was  issued  below 
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Thus,  where  the  oflficers  of  a  lessee  corporation,  which  has 
leased  the  property  of  the  lessor  corporation,  control  a  majority  of 
the  stock  of  the  latter,  and  conspire  to  compel  the  minority  to  sell 


par  and  was  fraudulently  and  illegally 
issued.  Cob  v.  East,  etc.,  R  R.,  53  Fed. 
Rep.,  531  (1893).  An  agreement  of  per- 
sons holding  a  majority  of  the  stock, 
they  being  directors  also,  that  a  person 
purchasing  stock  from  them  shall  be 
general  manager  and  may  at  the  end  of 
two  years  sell  the  stock  back  to  them  at 
a  stated  pi'ice,  is  contrary  to  public  policy 
and  void.  The  vendors  need  not  repur- 
chase. The  arrangement  is  unfair  to  the 
corporation.  Wilbur  y.  Stoepel,  46  N.  W. 
Rep.,  734  (Mich.,  1890).  It  is  illegal  for 
directors  to  be  stockholders  in  a  con- 
struction company  to  which  a  construc- 
tion contract  is  let.  Gilman,  etc.,  R.  R 
V.  Kelly,  77  111.,  436  (1875).  Where  the 
officers  and  owners  of  a  majority  of  the 
stock  of  a  company  vote  as  stockholders 
and  officers  to  lease  its  property  to  an- 
other corporation,  all  of  whose  stock 
they  own,  the  minority  stockholders  in 
the  first  corporation  may  cause  it  to  be 
set  aside.  Meeker  v.  Winthrop  Iron  Co., 
17  Fed.  Rep.,  48  (1883).  See,  also,  Brewer 
V.  Boston  Theater,  104  Mass.,  378  (1870). 

Professor  Edmund  J.  James,  in  his 
pamphlet  on  "The  Railway  Question," 
says  in  regard  to  this  subject : 

"It  was  found  again  that  the  direct- 
ors of  the  railroads,  even  where  th^y 
have  been  constructed  with  some  refer- 
ence to  honesty  and  economy,  had  in- 
terests which  were  not  necessarily  the 
same  as  those  of  the  rest  of  the  corpo- 
ration or  of  the  publia  For  example, 
the  directors  were  often  interested  in 
manufacturing  or  trading  enterprises 
where  it  was  necessary  to  resort  to  the 
railroads  in  the  course  of  their  business. 
By  giving  to  themselves,  as  directors, 
special  rates  and  privileges,  it  was  pos- 
sible to  build  up  their  own  business  at 
the  expense  of  rivals,  thereby  practically 
depriving  the  public  of  free  competi- 
tion in  the  particular  branches  of  in- 
dustry on  the  one  hand,  and  cheating 


their  fellow-stockholders  on  the  other 
hand,  by  lessening  by  so  much  the  pos- 
sibilities of  income,  and  consequently 
the  frequency  or  size  of  dividends. 

"It  was,  moreover,  possible  for  the 
directors  to  form  companies  of  all  kinds 
for  the  purpose  of  supplying  the  parent 
company  with  supplies,  or  of  doing  cer- 
tain kinds  of  buiness  for  it,  and  in  their 
capacity  as  directors  of  the  parent 
companies,  awarding  to  themselves  as 
directors  of  the  barnacle  companies  fat 
contracts  of  all  sorts,  which  increased 
the  expenses  of  the  road,  raised  the 
charges  of  service,  thus  cheating  the 
public  on  the  one  hand,  and  the  stock- 
holders on  the  other. 

"It  was  also  found  that  directors 
could  grant  special  rates  to  men  who 
brought  business  to  the  railroad  on  con- 
dition that  the  latter  would  pay  them  _ 
handsomely  as  individuals  for  using 
their  power  as  directors  or  officials  for 
their  benefit 

"This  power  of  fixing  the  rates  at 
pleasure  led  to  all  sorts  of  privileges  to 
individuals,  or  families,  or  communities, 
which  by  the  very  fact  of  their  exist- 
ence produced  an  artificial  state  of  in- 
dustry in  which  it  was  absolutely  im- 
possible for  an  enterpriser  to  estimate 
the  probable  profits  of  a  business  until 
he  had  come  to  terms  with  the  man- 
agers of  one  or  more  railroads  to  give 
him  some  special  tariff.  This  system 
led  to  all  sorts '  of  bargains,  and  put  in 
the  place  of  the  skill  or  industry  of  the 
manager  the  grace  of  some  railroad  cor- 
poration as  the  deciding  factor  of  in- 
dustrial success  or  ruin.  As  examples 
of  the  deals  wfthin  the  railway  itself, 
none  were  more  common  than  for  some 
of  the  directors  of  a  railroad  to  build  a 
branch  railroad,  and  then,  after  stocking 
and  bonding  it  heavily,  sell  it  out  to  the 
parent  road  at  a  high  valuation.  Among 
the  minor  though  most  common  forms 
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their  stock  by  refusing"  to  pay  thoi  rent  due  on  the  lease,  a  court  of 
equity,  on  the  application  of  the  minority,  will  compel  a  payment 
of  the  rent.' 

Where  a  director  has  sold  his  property  to  the  corporation  or  has 
committed  some  other  act  which  is  voidable  and  not  void,  and 
where  a  majority  of  the  stock  can  ratify  and  validate  that  act,  it 
being  not  actually  fraudulent,  but  fraudulent  by  public  policy,  the 
important  question  arises  whether  in  taking  the  vote  of  the  stock- 
holders on  such  a  question  the  stock  held  by  the  director  himself 
is  to  be  counted.  The  well-settled  rule  is  that  his  stock  is  to  be 
counted  even  though  the  vote  would  have  failed  if  his  stock  had 
not  been  voted.^ 

of  this  kind  of  illegitimate  manipulat- 
ing should  be  mentioned  that  by  which 
the  directors  of  a  road  buy  up  real  es- 
tate in  a  certain  locality  and  then  place 
&  station  there  so  as  to  enhance  the 
value  of  their  property ;  or  where  they 
charge  more  in  the  neighborhood  of  a 
large  city  for  a  fare  to  a  near  station 
where  they  do  not  own  land  than  to  a 
more  distant  one  where  they  do  own 
real  estate  which  they  are  eager  to  sell." 

1  Barr  v.  N.  Y.,  etc.,  R.  R.  Co.,  96  N.  Y., 
444  (1884). 

2A  director  may  sell  property  to  the  cor- 
poration where  the  purchase  is  adopted 
at  a  meeting  of  the  stockholders.  Such 
director  may  vote  in  favor  of  such  pur- 
chase all  the  stock  that  he  owns,  but  if 
the  result  is  "  so  detrimental  to  the  in- 
terests of  the  corporation  itself  as  to  lead 
to  the  necessary  inference  that  the  in- 
terests of  the  majority  of  the  sharehold- 
ers lie  wholly  outside  of  and  in  opposi- 
tion to  the  interests  of  the  corporation 
and  of  the  minority  of  the  stockholders, 
and  that  their  action  is  a  wanton  or 
fraudulent  destruction  of  the  rights  of 
such  minority,"  then  a  court  of  equity 
will  set  the  act  aside.  Gamble  v.  Queens, 
€tc.,  Co.,  133  N.  Y.,  91  (1890).  The  court 
said:  "In  such  cases  it  may  be  stated 
that  the  action  of  the  majority  of  the 
shareholders  may  be  subjected  to  the 
scrutiny  of  a  court  of  equity  at  the 
suit  of  the  minority  shareholders."  And 
in  Ti-ansportation  Co.  v.  Beatty,  L.  R., 
13  App.  Cas.,  589,  in  which  the  same 


thing  was  held,  it  was  said,  in  effect, 
that  in  such  case  the  ratification  must 
not  be  brought  about  by  unfair  or  im- 
proper means,  nor  be  illegal  or  fraudu- 
lent or  oppressive  toward  those  share- 
holders who  oppose  it.    A  rule  exclud- 
ing stockholders  from  the  right  to  vote 
merely  because  they  might  be   person- 
ally interested  to  vote  in  a  particular 
way,  contrary  to  the  interests  of  the 
other  stockholders,  would  be  likely  to 
lead    to   great   confusion.      Beatty    v. 
Northwest,  etc.,  Co.,  5  Canadian  Law 
Times,  37V  (1885),  rev'g  S.  C,  5  C.  L.  T., 
85,  holding  that  a  purchase  by  the  di- 
rectors of  a  vessel  from  one  of  the  di- 
rectors could  not  be  set  aside  by  a  dis- 
senting stockholder  where  a  majority  of 
the  stock  had  ratified  the  purchase,  even 
though  the  director  himself  held  and 
voted  that  majority.    A  purchase  of  a 
steamboat  from  one  who  is  a  director 
and  owns  a  majority  of  the  stock  is 
valid  where  ratified  by  a  majority  vote 
at  a  stockholders'  me^ng.    The  director 
may  vote  his  stock.    Northwest,  etc., 
Co.  V.  Beatty,  57  L.  T.  Rep.,  436  (1887). 
A  stockholder  may  vote  to  ratify  a  pur- 
chase of  property  from  a  corporation  by 
the  directors,  although  such  stockholder 
is  a  director  himself.    The  court  said  : 
"  The  fact  that  he  may  have  a  personal  in- 
terest separate  from  the  others  or  from 
that  of  the  corporation  in  the  matter  to 
bo  voted  upon  does  not  affect  his  right 
to  vote.    It  is  not  to  be  understood  that 
the  majority  stockholders  may  use  theJj 
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Another  phase  of  this  subject  arises  where  the  majority  of  the 
stockholders  in  a  corporation  are  interested  in  another  corporation 
with  which  a  contract  is  being  made.  The  law  requires  of  the 
majority  of  the  stockholders  the  utmost  good  faith  in  their  control 
and  management  of  the  corporation  as  regards  the  minority,  and 
in  this  respect  the  majority  stand  in  much  the  same  attitude 
towards  the  minority  that  the  directors  sustain  towards  all  the 
stockholders.  Thus,  where  the  majority  are  interested  in  another 
corporation,  and  the  two  corporations  have  contracts  between 
them,  it  is  fraudulent  for  that  majority  to  manage  the  affairs  of 
the  first  corporation  for  the  benefit  of  the  second.  A  court  of 
equity  will  intervene  and  protect  the  minority  upon  an  application 
by  the  latter.  The  principle  of  law  has  been  clearly  laid  down 
that  "  when  a  number  of  stockholders  combine  to  constitute  them- 


power  of  voting  for  the  purpose  of  de- 
frauding the  minority."  Bjorngaard 
€i  al.  V.  Goodhue  County  Bank  et  dl.,  52 
N.  W.  Eep.,-48  (Minn.,  1892);  Foss  v. 
Harbottle,  2  Hare,  461  (1843),  where 
the  directors  sold  their  property  to  the 
corporation.  Inasmuch  as  the  majority 
of  stockholders  could  ratify  the  pur- 
chase, the  court  refused  to  entertain  a 
stockholders'  suit  until  they  had  voted. 
Whpre  a  person  fraudulently  misrepre- 
sented a  mine  in  its  sale  to  the  company 
for  shares  of  stock,  a  suit  by  the  com- 
pany against  him  does  not  lie  where  a 
majority  of  the  stock  votes  against  the 
suit,  although  the  shares  obtained  by  the 
vendee  were  voted  by  him  and  were  nec- 
essary to  make  the  majority,  and  al- 
though he  was  a  director  of  the  com- 
pany at  the  time.  East,  etc.,  Co.  v. 
Merryweather,  3  Hen.  &  M.,  254  (1864). 
This  case  goes  much  farther  than  the 
modern  rule  would  uphold.  See  Mason 
V.  Harris,  L.  R.,  11  Ch.  D.,  97  (1879),  hold- 
ing explicitly  that  where  a  director  is 
guilty  of  fraud  as  a  promoter  a  dissent- 
ing stockholder  may  bring  him  to  an 
accounting,  although  the  director  con- 
trols the  directorate  and  a  majority  of 
the  shares  of  stock.  Atwool  v.  Merry- 
weather,  L.  R.,  5  Eq.,  464,  note  (1867), 
where  a  dissenting  stockholder  sued  to 
set  aside  a  sale  of  property  to  the  com- 
pany by  the  defendant,  who  divided  the 


profits  with  one  of  the  directors.  Al- 
though a  majority  of  the  stockholders 
had  voted  not  to  bring  the  action,  yet 
this  majority  was  made  up  by  counting 
the  stock  of  the  guilty  parties,  and  hence 
was  not  binding.  In  a  stockholders'  vote 
ratifying  the  acts  of  directors,  a  stock- 
holder has  no  right  to  vote  stock  which 
he  has  transferred  to  others,  even  though 
it  still  stands  in  his  name  on  the  books. 
Graves  v.  Mono,  etc.,  Co.,  22  Pac.  Rep., 
665  (Cal.,  1889).  A  creditor  who.is  also 
a  stockholder  may  vote  his  stock  in 
favor  of  a  mortgage  to  himself.  Eitten- 
ho,use  V.  Winch,  11  N.  Y.  Supp.,  123 
(1890).  Works  built  by  a  director  in  op- 
position to  the  corporation  may  be  pur- 
chased by  the  latter  and  new  stock 
issued  therefor.  Such  a  transaction  is 
legal  where  a  majority  of  the  minority 
stockholders,  not  including  the  parties 
interested,  vote  in  favor  of  it.  Barr  v. 
Pittsburgh,  etc.,  Co.,  51  Fed.  Rep.,  33 
(1892).  In  Cumberland  Coal  Co.  v.  Sher- 
man, 30  Barb.,  538  (1859),  the  court  held 
that  a  unanimous  vote  of  the  stockhold- 
ers was  necessary  to  confirm.  A  ratifi- 
cation by  the  stockholders  of  directors' 
acts  cannot  be  made  by  a  general  resolu- 
tion ratifying  "all  of  the  acts  of  the 
ofiicers.''  Farmers'  L.  &  T.  Co.  v.  San 
Diego,  etc.,  St  R'y  Co.,  45  Fed.  Rep.,  518 
(1891). 
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selves  a  majority  in  order  to  control  the  corporation  as  they  see 
fit,  they  become  for  all  practical  purposes  the  corporation  itself^ 
and  assume  the  trust  relation  occupied  by  the  corporation  towards 
its  stockholders." ' 

Thus  the  majority  of  stockholders  cannot  cause  the  corporate 
property  to  be  sold  to  them  at  private  sale  at  a  price  agreed  upon 
by  them  and  the  directors  whom  they  placed  in  office.  The  minor- 
ity are  entitled  to  a  public  sale.^ 

Where  two  stockholders  own  two-thirds  of  the  capital  stock  and 
they  cause  the  directors  to  sell  all  the  corporate  property  to  a  per- 
son who  buys  for  them,  the  owner  of  the  other  one-third  may  cause 
the  sale  to  be  set  aside,  even  though  a  stockholders'  meeting  has 
authorized  it.' 

Where  a  stockholder  is  under  contract  to  carry  along  the  corpo- 
rate debt,  and  instead  of  doing  so  obtains  control  of  the  board  of 
directors  and  causes  a  mortgage  to  be  given  to  a  confederate,  and 
thereby  causes  the  corporate  property  to  be  foreclosed  and  sold 
and  wrecks  the  corporation,  he  is  liable  in  damages  to  other  stock- 
holders.* 

Where  the  majority  stockholders,  through  directors  who  are 
their  tools,  having  sold  property  to  the  corporation  and  agreed  to 
pay  a  mortgage  on  such  property,  afterwards  cause  the  corpora- 
tion to  assume  and  pay  the  mortgage,  the  minority  stockholders 
may  have  the  transaction  set  aside.^ 

Where  a  person  controls  a  majority  of  the  stock  of  a  ferry  and 
also  a. railroad  company,  and  puts  his  "dummies"  in  as  directors 
and  leases  all  the  property  of  the  former  to  the  latter  at  an  un- 
fair price,  the  court  will  set  the  lease  aside,  at  the  instance  of  a 
minority  stockholder.' 

1  Erwin  v.  The  Oregon  R  &  Nav.  Co.,  N.  Y.  St.  Eep.,  245  (1887).  Where  a  les- 
27  Fed.  Eep.,  635  (1886);  S.  C,  20  id.,  sor  and  a  lessee  company  are  con- 
677,  and  id.,  833.                '  trolled  by  the  same  person,  and  the  lessor 

2  Mason  v.  Pewabic  Min.  Co.,  133  U.  S.,  company  is  insolvent  and  the  lessee 
60  (1890).    See,  also,  ch.  LII,  infra,  company  is  advancing  large  sums  of 

'  Chicago  Hansom,  etc.,  Co.  v.  Yerkes,  money  to  pay  interest  on  the  bonds  of 

30  N.  E.  Rep.,  667  (111.,  1893).  the  lessor  company  with  no  hope  of  re- 

*Hanley  v.  Balch,  68  N.  W.  Rep.,  954  payment,  the  minority  stockholders  of 

(Mich.,  1892).  the  lessee  company  may  enjoin  such 

8"Woodroof  V.  Howes,  36  Pac.  Rep.,  payments.    Jeans    v.   Pittsburgh,   etc, 

111  (Cal.,   1891).    Where  the  majority  R'y  (Com.  PI.  Ct  Ohio,  1885),  stated  in 

stockholders  cause  the  directors  to  pur-  Moran  v.  Pittsburgh,  etc.,  E'y,  33  Fed. 

chase  stock  of  them  for  the  corporation  Rep.,  883.    See,  also,  Menier  v.  Hooper's 

at  a  price  higher  than  the  market  price,  Tel.  Works,  L.  R.,  9  Ch.,  850  (1874);   See, 

the  minority  may  cause  the  transaction  also,  Peabody  v.  Flint,  88  Mass.,  53  (1863), 

to  be  set  aside.    Id.  where,  however,  laches  barred  the  rem- 

Meyer  v.  Staten  Island  E'y  Co.,  7  edy;    Gorham  v.  Gilson,  28  Cal.,  479' 
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"Where  two  companies  in  litigation  pass  under  the  same  control 
the  court  will  no  longer  retain  the  case,  inasmuch  as  the  same  par- 
ties control  both  sides,  but  in  order  to  protect  the  minority  stock- 
holders the  case  will  be  left  open.' 

Where  on  a  winding  up  the  court  decrees  a  sale  of  the  corporate 


(1865),  where,  however,  the  action  failed 
because  the  stockholders  sued  to  com- 
pel a  conveyance  to  each  of  his  pro- 
portionate part.  Where  the  majority 
of  the  stockholders  vote  to  make  a  lease 
of  the  whole  corporate  property  to 
themselves,  a  dissenting  stockholder 
may  have  the  lease  set  aside.  Meeker  v. 
Winthrop  Iron  Co.,  17  Fed.  Rep.,  48 
(1883) ;  and  Rice's  Appeal,  79  Pa.  St,  168, 
204  (1875).  Where,  however,  corporate 
property  has  been  sold  and  the  proceeds 
retained  by  one  stockholder,  another 
stockholder  cannot  sue  him  for  money 
had  and  received.  The  action  must  be 
in  equity  and  for  the  benefit  of  the  cor- 
poration. Hodsdon  v.  Copeland,  16  Me., 
314  (1839).  Equity  will  set  aside  a  lease 
which  the  directors  make  of  a  mine  to 
the  minority  stockholders  in  order  to 
take  it  from  the  control  of  incoming 
directors  who  were  elected  by  the  ma- 
jority. Mahony  Min.  Co.  v.  Bennett,  5 
Sawyer,  141  (1878).  The  mere  fact  that 
a  person  owns  a  majority  of  the  stock 
does  not  raise  a  legal  inference  that  he 
dominates  the  boai-d  of  directors.  Por- 
ter V.  Pittsburg,  etc.,  Co.,  120  U.  S.,  649, 
670  (1887).  The  sale  of  all  corporate 
assets  to  the  majority,  where  others 
offer  a  higher  price,  is  fraudulent.  Wil- 
son V.  Prop.  Central  Bridge,  9  R  I.,  590 
(1870);  Gregory  v.  Patchett,  33  Beav., 
595  (1864),  where  a  sale  of  all  the  corpo- 
rate assets  to  two  of  the  stockholders 
on  the  purchase  of  their  stock  by  the 
company  was  set  aside  as  a  fraud  on 
the  remaining  stockholders.  Where  the 
stockholders  enter  into  a  contract  by 
whic(h  they  give  a  certain  amount  of 
their  stock  to  a  person  who  agrees  to  do 
certain  work  for  the  corporation  in  con- 
sideration of  the  stock,  the  remedy  for 
a  breach  of  contract  on  his  part  is  an 


action  for  damages,  unless  by  the  con- 
tract the  stock  was  to  be  returned  in 
case  of  non-payment.  Gillett  v.  Bowen, 
33  Fed.  Rep.,  025  (1885).  If  the  action 
is  to  recover  back  the  stock  the  corpo- 
ration is  a  proper  party  in  order  to  ob- 
tain a  transfer.  Johnson  v.  Kirby,  65 
Cal.,  482  (1884).  See,  also,  in  general, 
Cates  V.  Sparkman,  11  S.  W.  Rep.,  846 
(Texas,  1889).  See,  also,  §  350,  supra. 
Where  a  branch  corporation  faithfully 
performs  its  duty  as  agent  the  contract 
of  agency  cannot  be  set  aside  on  the 
ground  that  individuals  supposed  to  be 
hostile  to  the  principal  own  a  majority 
interest  in  a  corporation  which  in  turn 
owns  a  majority  interest  in  the  agent 
corporation.  Brush  Electric  Co.  v.  Brush, 
etc.,  Co.,  49  Fed.  Rep,  8  (1893).  Mi- 
nority stockholders  cannot  have  an  ac- 
counting on  the  ground  that  the  com- 
pany is  managed  in  the  interest  of  one 
stockholder,  who  owns  a  majority  of 
the  stock ;  also  that  the  corporation  is 
insolvent,  and  that  under  different  man- 
agement it  would  be  profitable,  no  fraud 
being  alleged.  Wheeler  v.  Pullman,  etc., 
Co.,  33  N.  E.  Rep.,  430  (III.,  1893).  A 
majority  of  the  members  of  a  corpora- 
tion organized  not  for  profit  cannot 
vote  a  part  of  the  assets  to  themselves. 
Another  member  may  prevent  it.  Ash- 
ton  V.  Dashaway  Assoc,  22  Pac.  Rep., 
660  (Cal.,  1889).  Damages  may  be  re- 
covered by  a  corporation  for  a  fraud 
practiced  upon  it,  even  though  an  agent 
of  the  corporation  who  aided  in  the 
perpetration  of  the  fraud  was  a  stock- 
holder in  the  corporation.  Grand  Rapids, 
etc.,  Co.  V.  Cincinnati,  etc.,  Co.,  45  Fed. 
Rep.,  671  (1891). 

1  South  Spring,  etc.,  Co.   v.  Amador, 
etc.,  Co.,  145  U.  S.,  300  (1892). 
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mining  property  at  public  sale,  any  one  or  more  of  the  stockhold- 
ers may  bid,  and  the  .court  will  not  readily  set  the  sale  aside  on 
the  ground  that  after  the  property  was  struck  off  some  one  of- 
fered a  higher  price.^ 

Sales  of  property  by  a  corporation  are  valid,  although  made  at 
the  instigation  of  stockholders  whose  stock  really  belongs  to  others.^ 
If  one  person  owns  all  of  the  stock  of  the  corporation,  he  may  do 
many  acts  of  which  the  corporation  cannot  afterwards  complain.'' 

§  663.  Stochlwlders'  actions  against  third  persons  for  frauds 
against  the  corporation.---  Ordinarily,  where  third  persons  have 
defrauded  a  corporation,  and  have  defrauded  it  by  collusion  with 
the  corporate  officers,  the  stockholder's  action  is  against  both  the 
officers  and  the  third  persons,  all  being  joined  as  parties  defend- 
ant. When  such  is  the  case  the  cause  of  action  comes  under  some 
one  of  the  preceding  sections  of  this  chapter.*  Another  class  of 
cases  arises  when  third  persons  commit  frauds  against  the  corpo- 


1  Pewabic  Min.  Co.  v.  Mason,  145  XJ.  S., 
349  (1893).  A  stockholder  may  bid  for 
the  property  at  a  public  sale,  even 
though  he  owns  a  majority  of  the  stock. 
Wilson  V.  Proprietors  of  Central  Bridge, 
9  R.  I.,  590  (1870). 

2  Gottfried  v.  Miller,  104  U.  S.,  531  (1881). 
'  Whei'e  the  owner  of  all  the  stock  of 

three  railroad  corporations  and  one  coal 
corporation  forms  a  new  corporation 
and  takes  its  stock  in  exchange  for  his 
stock  in  the  three  railroad  corporations, 
and  subsequently  exchanges  his  stock  in 
the  coal  corporation,  worth  less  than 
$1,500,000,  for  $8,000,000  of  bonds  of  the 
new  corporation,  he  being  the  sole  stock- 
holder in  all  these  transactions,  except 
a  holder  of  seven  shares  who  does  not 
object,  the  new  corporation  cannot  hold 
him  liable  for  breach  of  trust  in  regard 
thereto.  Columbus,  etc.,  R'y  Co.  v. 
Burke.  See  ch.  XLVI  in  relation  to 
this  famous  litigation.  See,  also.  Swift 
V.  Smith,  3  Central  Rep.,  899  (Md.,  1886), 
and  §  709. 

*  Thus,  where  a  railroad  has  been 
leased  to  another  railroad  company 
under  a  certain  agreement  of  the  latter 
guarantying  a  fixed  sum  to  the  former, 
and  the  lessee  railroad  company  refuses 
to  fulfill  its  contract  and  has  control  of 
the  lessor  railroad,  a  stockholder  of  the 


latter  may  bi'ing  suit  against  the  former 
to  remedy  the  wrong.  March  v.  East- 
ern R.  R.  Co.,  40  N.  H.,  548  (1860).  And 
the  case  of  Lewis  v.  St  Albans,  etc., 
Works,  50  Vt.,  477  (1878),  very  properly 
says  "  that  whenever  the  trustee  has 
been  guilty  of  a  breach  of  trust,  and  has 
transferred  the  trust  property  by  sale  or 
otherwise  to  any  third  party,  the  cestui 
que  trust  has  a  full  right  to  follow  such 
property  into  the  hands  of  such  third 
party,  unless  he  stands  in  the  situation  of 
a  bona  fide  purchaser  for  value  without 
notice."  See,  also.  Imperial,  etc.,  Co.  v. 
Coleman,  6  H.  L.,  189  (1873).  A  person 
receiving  corporate  money  in  compro- 
mise of  his  suit  against  guilty  directors 
may  be  compelled  to  pay  it  back  to  thQ 
corporation.  Erie  R'y  Co.  v.  Vanderbilt, 
5  Hun,  138  (1875).  A  person  sued  on  a 
contract  by  a  corporation  cannot  claim 
that  the  contract  is  unenforceable  be- 
cause another  of  the  parties  thereto  was 
a  director  of  the  corporation.  Stewart 
V.  Lehigh  V.  R.  R.  Co.,  38  N.  J.  L.,  505 
(1875).  In  Beach  v.  Cooper,  73  Cal.,  99 
(1887),  in  a  stockholder's  suit  to  .hold 
officers  liable  for  paying  $315,000  for  a 
few  months'  loan  of  $140,000,  the  court 
held  that  the  act  was  not  a  fraud  per  se, 
and  that  it  was  possible  that  the  direct- 
ors might  explain  it.    See  §  788. 
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ration  without  the  collusion  of  the  corporate  oifioers,  but  the  latter 
neglect  or  refuse  to  institute  a  suit  to  rectify  the  wrong.  The  right 
of  the  stockholder  is  then  not  so  clear.  It  is  ordinarily  within  the 
discretion  of  the  corporate  officers  to  enforce,  compromise  or  aban- 
don claims  which  the  corporation  may  have  against  third  persons. 
Generally  this  exercise  of  discretion  cannot  be  questioned  or  rem- 
edied by  the  stockholders,  except  by  electing  at  a  subsequent  elec- 
tion directors  more  in  accord  with  the  stockholders'  views.  It  is 
possible,  however,  that  cases  may  occur  where  the  judgment  of  the 
directors  is  so  palpably  and  injuriously  wrong  that  the  courts  will 
sustain  a  stockholder's  action  herein.  This  subject,  however,  is 
treated  elsewhere.' 

§  6630!.  The  use  of  a  corporation  as  a  " cloalc"  for  defrauding 
the  piiblic  or  particular  individuals  —  The  courts  will  sometimes 
ignore  the  corporate  existence. —  A  corporation  is  in  law  a  person  or 
entity  entirely  distinct  from  its  stockholders  and  officers.     It  may 

'  become  insolvent  and  yet  not  make  them  insolvent.  It  may  com- 
mit fraudulent  or  ultra  vires  acts  and  yet  they  be  not  liable  there- 
for. It  may  do  acts  which  its  stockholders  as  individuals  may  be 
under  contract  not  to  do,  and  the  stockholders  may  do  acts  which 
the  corporation  cannot  do.  The  disabilities  of  the  corporation  are 
not  disabilities  of  the  stockholders,  nor  are  the  disabilities  of  the 
stockholders  the  disabilities  of  the  corporation.  Hence  it  is  that  a 
corporation  is  often  organized  to  act  as  a  "cloak"  for  frauds. 
Such  cases  as  these  are  becoming  common,  and  the  courts  are  be- 
coming more  and  more  inclined  to  ignore  the  corporate  existence 
and  thereby  circumvent  the  fraud.^  Hence  it  has  been  held  that, 
where  a  person  has  contracted  that  he  will  not  do  a  certain  act,  he 

■  cannot  form  and  control  a  corporation  and  have  the  corporation  do 
that  act.'    The  mere  fact,  however,  that  a  person  has  contracted 

1  See  §  750,  infra.  etc.,  Co.,  51  Fed.  Rep.,  941  (189S).      A 

2  See  §  6,  supra.  Although  a  new  foreign  corporation  cannot  prevent  a 
railroad  corporation  is  clearly  a  domestic  corporation  from  using  the 
"dummy"  corporation,  its  incorpora-  Bame  name,  especially  where  the  latter 
tors  and  ofiBcers  being  officers  in  another  was  incorporated  first,  even  though  the 
railroad  corporation,  and  its  expenses  public  may  be  misled.  In  this  case  a 
being  paid  by  the  latter  company,  still  party  sold  out  to  individuals,  but  did 
it  is  a  legal  corporation.  Southern  Kan.,  not  sell  any  trade-marks.  He  then  in- 
etc,  R  R  v.  Towner,  21  Pac.  Rep.,  331  corporated  a  company  under  the  riame 
(Kan.,  1889).          '  of  the  trade-mark.    Hazelton,  etc.  Co., 

SBeal  V.  Cliase,  31  Mich.,  490  (1875).  v.  Hazleton,   etc.,   Co.,  30  N.  E.   Rep., 

When  a  person  sells  a  trade-mark  and  339  (111.,  1892).    Unless  there  is  a  posi- 

then  sells  an  infringement  upon  it  to  a  tive  allegation  and  proof  that  the  cor- 

corporation   organized   and    controlled  poration    was  fraudulently  formed   to 

by  himself,  the  latter  may  be  enjoined  violate  the  individual  contract,  the  suit 

from  using  it.    Lepage  Co.  v.  Russia,  will  fail.    Moore,  etc.,  Co.  v.  Towers, 
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to  sell  a  patent-right  does  not  affect  the  title  of  a  corporation  to 
whom  he  transfers  such  patent.'  Where  it  would  be  illegal  for 
two  or  more  corporations  to  unite  in  regulating  the  production 
and  price  of  an  article,  it  is  illegal  to  accomplish  that  result  by 
placing  all  the  shares  of  stock  of  those  corporations  in  the  hands  of 
trustees  and  thereby  securing  co-operating  boards  of  directors.^ 

There  are  many  other  instances  in  which  the  corporate  existence 
will  not  suffice  to  evade  liabilities,  disabilities  and  frauds.  A  part- 
nership cannot  transfer  all  its  property  to  a  corporation  for  shares 
of  stock  and  thereby  defraud  the  creditors  of  the  partnership.'  The 
officers  and  agents  of  a  corporation  who  cause  the  corporation  to 
defraud  its  creditors  or  subscribers  to  its  stock  by  means  of  fraudu- 
lent misrepresentations  are  liable  to  the  persons  so  defrauded.* 
The  stockholders  and  officers  of  a  corporation  which  was  not  prop- 
erly organized  may  be  liable  as  partners  for  all  of  its  debts,*  but 
this  liability  is  not  based  on  fraud.  A  few  cases  hold  that  a  cor- 
poration incorporated  in  one  state  for  the  purpose  of  doing  all  its 
business  in  another  state  is  a  fraud  on  the  law,  and  is  only  a  part- 
nership ;  but  the  weight  of  authority  holds  otherwise.*  If  the  pro- 
•moters  or  officers  or  a  majority  of  stockholders  defraud  the  corpo- 
ration itself  or  the  minority  stockholders,  a  court  of  equity  will 
give  full  and  ready  relief.'  "Where  persons  in  control  of  a  corpora- 
tion use  that  control  to  defraud  persons  with  whom  they  have 
contracted,  a  court  of  equity  will  aid  the  persons  so  defrauded.' 
The  stockholders  of  a  corporation  are  distinct  from  the  corpora- 
tion itself,^  and  may  transact  business  irrespective  of  their  contracts 

etc.,  Co.,  6  S.  Eep.,  41  (Ala.,  1889).  A  (1890).  But  an  agreement  of  the  stock- 
contract  by  a  person  to  sell  all  lumber  holders  of  a  corporation  that  they  will 
manufactured  by  him  through  certain  not  compete  with  a  "  trust "  into  which 
agents  cannot  be  evaded  by  his  forming  they  have  entered  will  not  bind  the 
a  corporation  and  manufacturing  and  corporation  itself.  It  may  revive  its 
selling  through  it  Hagg  v.  Maguire,  business  even  though  its  stockholders 
23  AtL  Eep.,  806  (Pa.,  1893).  are    the   ones    who    entered    into    the 

'  Davis,  etc.,  Co.  ■;;.  Davis,  etc.,  Co.,  30  "  trust"     American  Preservers'  Co.  v. 

Fed.  Rep.,  699  (1884);  Averill  v.  Barber,  Norris,  43  Fed.  Rep.,  711  (1890). 

6  N.   Y.   Supp.  255   (1889).      See,  also,  « See  ch.  XL,  m/ra. 

ch.  XLIII,  infra,  on  Notice.  *  See  §  48 ;  also,  chs.  IX  and  XX,  and 

2  See    ch.  XXIX     Corporate    action  §  348,  supra. 

may  arise  in  other  ways  than  by  the  ■'  See  ch.  XIII,  supra. 

formal  action  of  its  board  of  directors  ^See  §§  337-339,  supra. 

or  meeting   of   stockholders  or  of  its  "See    the    previous  sections  of   this 

agents.    It  may  arise  by  passively  allow-  chapter    for    many  instances  of  such 

ing  itself  to  be  used  as  an  instrument  of  frauds. 

wrong  or  illegal  acts.    People  v.  North  8  gee  §  350,  etc.,  and  the  notes  thereta 

River  S.  Rep.   Co.,  131  N.  Y.,  588,  619  »  See  ch.  XLIIL 
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or  obligations ;  but  an  injunction  against  their  doing  a  specified  act 
is  violated  if  they  cause  or  aid  the  corporation  to  do  that  act.' 

A  railroad  company  owning  all  the  stock. and  bonds  of  another 
•company  does  not  own  the  property  of  the  latter  and  cannot  sue 
•on,  a  cause  of  action  belonging  to  the  latter ;  ^  and  ordinarily  is 
not  liable  for  its  debts.' 

But  where  a  railroad  company  causes  a  telegraph  company  to  be 
incorporated  and  subscribes  to  all  its  stock  and  appoints  all  its 
ofiBcers  and  holds  it  out  as  the  future  owner  of  a  telegraph  system 
which  the  railroad  owns,  and  then  sells  that  system  to  some  one 
else,  a  person  contracting  with  the  telegraph  company  on  the  faith 
of  the  scheme  being  carried  out  may  hold  the  railroad  company 
liable  on  the  contract  on  the  principle  of  law  that  a  principal  is 
liable  on  the  contracts  of  its  agent.* 

"Where  the  corporation  does  business  by  organizing  branch  cor- 
porations, and  the  stockholders  in  the  latter  are  disregarded,  and 
the  main  corporation  pays  up  the  stock  and  manages  it  without 
regard  to  its  corporate  character,  the  property  of  the  branch  cor- 
poration is  subject  to  the  debts  of  the  parent  company.' 

Sometimes  a  "  dummy "  corporation  is  used  to  hold  land,  the 
stockholders  being  aliens  or  foreign  corporations.^ 

Where  a  corporation  secures  a  rebate  from  a  railroad  company, 
not  only  on  shipments  made  by  the  former  but  on  shipments  made  by 
other  parties,  the  active^  agents  of  such  corporations  receiving  such 
moneys  may  be  held  personally  liable  for  them.  The  court  said 
•that  inasmuch  as  the  company  "was  organized  by  the  promoters, 
the  defendants,  simply  for  the  purpose  of  consummating  the  illegal 
agreement,  and  shielding  themselves  from  the  consequences  of  re- 
ceiving the  illegal  exactions  made  under  it,  the  act  of  incorporating 
can  be  of  no  avail  to  them  as  a  defense." ' 

The  subject  of  the  personal  liability  of  oflBcers  and  directoFS  of 
corporations  is  more  fully  considered  elsewhere.' 

1  See  King  v.  Barnes,  113  N.  Y.,  476  it  is  legal  to  have  the  rent  made  paj- 

{1889).  able  to  the  first-named  corporation  or 

'  Fitzgerald   v.   Missouri   P.   Kj,    45  person.    Union  Pacific  E'y  v.  Chicago, 

Fed.  Eep.,  813  (1891).  etc.,  E'y,  51  Fed.  Rep.,  309  (1893). 

'  Although  one  railroad  owns  or  con-  *  Interstate  Tel.  Co.  v.  Bait  &  O.  T. 

trols  all  the  stock  of  another  railroad,  Co.,  51  Fed.  Eep.,  49  (1893). 

yet  the  former  is  not  personally  liable  5  Day  v.  Postal  Tel.  Co.,  7  Atl.  Rep., 

for  the  negligence,  debta,  etc.,  of  the  608  (Md.,  1887). 

latter.    Atchison,  etc.,  E  R  i.  Cochran,  « See  oh.  Xtl,  infra,  concerning  this 

■23  Pac.  Rep.,  151  (Kan.,  1890).    When  a  subject. 

corporation  or  person  owns  all  the  stock  '  Brundred  v.  Rice,  33  N.  E.  Eep,,  169 

and  bonds  of  another  corporation  and  (Ohio,  1893). 

causes  the  latter  to  lease  all  its  property,  s  gee  §  683. 
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CHAPTER  XL. 

ULTRA  VIEES  ACTS  AND  CONTRACTS  —  IN  OTHER  WORDS,  ACTS  AND 
CONTRACTS  WHICH  ARE  IN  EXCESS  OF  THE  CHARTER  POWERS 
OF  THE  CORPORATION,  DIRECTORS  OR  STOCKHOLDERS. 


664. 
665. 

666. 

667. 


668. 


Meaning  of  the  term  ultra  vires. 

Method  of  treatment  of  the  sub- 
ject 

A  stockholder  may  object  to  an 
ultra  vires  act. 

Neither  the  directors  nor  a  ma- 
jority of  the  stockholders  have 
power  to  sell  all  the  corporate 
property  as  against  the  dissent 
of  a  single  stockholder,  unless 
the  corporation  is  in  a  failing 
condition. 

Sale  of  corporate  property  to  an- 
other corporation  in  exchange 
for  stock  and  bonds  of  the  lat- 
ter. 

Corporate  creditors'  rights  where 
the  corporation  sells  all  its 
property  to  another  corpora- 
tion. 


670.  Rights  and  liabilities  of    mort- 

gagees of  a  corporation  that 
purchases  property  and  issues 
stock  in  payment  therefor. 

671.  Sale  of  partnership  property  to  a 

corporation  for  stock  of    the 
latter. 
673-677.  Consolidations,     leases    and 
sales  of  railroads. 

678.  A  corporation  cannot  be  a  part- 

ner in  a  partnership. 

679.  A  corporation  cannot  be  an  ex- 

ecutor or  administrator. 

680.  Stockholder's  right  to  prevent  the 

corporation  from  undertaking 
a  new  business. 

681.  Miscellaneous  ultra  vires  acts. 
683.  Personal  liability  of  the  directors 

and  officers  for  ultra  vires  acts. 


§  664.  Meaning  of  the  term  ultra  vires: — The  term  ultra  vires, 
as  used  in  this  treatise,  means  any  act  of  a  corporation  which  the 
corporation  is  not  authqrized  to  do,  either  by  its  express  or  impUed 
powers.  This  term  has  been  objected  to  as  having  no  fixed  and 
clear  meaning,  and  to  some  extent  the  objection  is  reasonable. 
There  is  no  other  term,  however,  that  has  acquired  the  significance, 
general  use  and  peculiar  meaning  that  are  attached  to  the  words 
ultra  vires;  and  consequently  the  term  probably  has  acquired  a 
permanent  place  in  the  vocabulary  of  corporation  law.' 


1 "  The  contracts  of  corporations  are 
said  to  be  ultra  vires  when  they  involve 
some  adventure  or  undertaking  not 
within  the  scope  of  their  charter,  which 
is  the  rule  of  corporate  action."  Leslie 
V.  Lorillard,  110  N.  Y.,  519  (1888).  For 
various  definitions  of  the  words  ultra 
vires,  see  Pierce  on  Railroads  (2d  ed.), 
p.  516;  Taylor  v.  Chichester,  etc.,  R'y 
Co.,  L.  R.,  3  Ex.,  356,  378  (1867) ;  Bis- 
sell  V.  Railroad  Cos.,  33  N.  Y.,  358,  293 
(1860) ;  Nat'l  Pemberton  Bank  v.  Porter, 
125  Mass.,  333;  Whitney  Arms  Co.  v. 


Barlow,  63  N.  Y.,  63  (1875);  Earl  of 
Shrewsbury  v.  North  Staffordshire  R'y 
Co.,  35  L.  J.  (Ch.),  166 ;  Nassau  Bank  v. 
Jones,  95  N.  Y.,  115  (1884);  Green's 
Brice's  Ultra  Vires  (3d  ed.),  35 ;  Miners' 
Ditch  Co.  V.  Zellerbach,  37  Cal.,  543, 
579 ;  McPherson  v.  Foster,  48  Iowa,  48, 
64,  65;  Ashbury  R.  C,  etc,  Co.  v. 
Rich,  L.  R.,  7  H.  L.,  653,  673  (1875) ;  2 
Kent's  Com.,  *300  (12th  ed.),  note.  Two 
difficulties  have  arisen  in  agreeing  upon 
a  definition  of  this  term.  First,  the 
term  ultra  vires  was  often  used  to  des- 
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ULTEA  VIBES   ACTS    AND    OONTEAOTS. 


[§  666. 


§665.  Method  of  treatment  of  the  subject. — There  has  been  ex- 
treme difficulty  and  confusion  in  ascertaining  the  dangers,  effect, 
rights  and  remedies  when  an  ultra  vires  act  has  been  committed. 
Tiie  attempt  to  formulate  general  rules  on  this  subject  has  only- 
added  to  the  confusion.!  Accordingly,  the  plan  of  explanation  pur- 
sued in  this  work  is  to  state  those  acts  which  have  been  adjudged 
ultra  vires,''  and  also  those  acts  which  have  been  adjudged  to  be 
■intra  vires?  Moreover,  since  an  ultra  vires  act  may  be  objected  to 
by  the  state,  a  stockholder,  the  corporation  or  the  .person  contract- 
ing with  the  corporation,  and  since  often  one  of  these  parties  may 
sustain  the  objection  where  the  others  would  not  be  allowed  so  to 
do,  it  is  necessary  to  consider  always  the  four  questions,  who  brings 
the  suit; 
elusion  was  reached. 


who  is  sued;  what  act  is  complained  of;  and  what  con- 


ignate  not  only  acts  beyond  the  express 
and  implied  powers  of  the  corporation, 
but  also  acts  which  are  contrary  to 
public  policy,  and  are  yoid  whether 
done  by  corporations  or  individuals. 
Such  acts  when  done  by  corpoi-ations 
are  now  termed  "  illegal "  acts,  and  the 
term  ultra  vires  is  not,  used  so  as  to  in- 
clude them.  Second,  the  term  ultra 
vires  has  been  applied  to  acts  which  are 
beyond  the  powers  of  the  directors, 
but  within  the  powers  of  the  majority 
of  the  stockholders.  This  use  of  the 
term,  however,  is  now  discarded,  and 
it  is  used  to  designate  acts  which  are 
beyond  the  powers  of  a  majority  of  the 
stockholders  as  against  a  minority ;  or 
are  beyond  the  powers  of  the  stock- 
holders acting  unanimously  as  against 
the  state.  In  Taylor  v.  Chichester,  etc., 
E.  R,  L.  R.,  2  Ex.,  356,  378,  Black- 
burn, J.,  says :  "  I  think  it  very  unfor- 
tunate that  the  same  phrase  of  ultra 
vires  has  been  used  to  express  both  an 
excess  of  authority  as  against  the  share- 
holders, and  the  doing  of  an  act  illegal 
as  being  malum  prohibitum;  for  the 
two  things  are  substantially  different; 
and  I  think  the  use  of  the  same  phrase 
for  both  has  produced  confusion." 

iFor  instance,  the  general  rule  that 
"any  ambiguity  in  the  terms  of  the 
grant  must  operate  against  the  corpora- 
tion and  in  favor  of  the  public,  and  the 


corporation  can  claim  nothing  that  is 
not  clearly  given  by  the  law,''  etc.  (Per- 
rine  v.  Chesapeake,  etc.,  Co.,  9  How., 
172  — 1849),  is  sound  law,  and  has  been 
enounced  in  many  cases ;  but,  as  a  mat- 
ter of  fact,  this  principle  gives  little 
light  or  satisfaction  to  the  bench,  bar  or 
layman.  Each  case  turns  largely  on 
its  own  facts.  Moreover,  the  decision 
tui-ns  largely  on  who  sues,  who  is  sued, 
what  relief  is  sought,  and  whether  the 
act  has  been  performed  by  one  side  or 
not.  General  rules  cannot  clearly  make 
the  distinctions.  The  old  ideas  have 
been  changed.  Indeed,  it  is  refreshing 
to  hear  from  that  great  judge,  Mr.  Jus- 
tice Miller,  such  sound  sense  as  this: 
"The  truth  is  that,  with  the  great  in- 
crease in  corporations  in  very  recent 
times,  and  in  their  extension  to  nearly 
all  the  business  transactions  of  life,  it 
has  been  found  necessary  to  hold  them 
responsible  for  acts  not  strictly  within 
their  corporate  powers,  but  done  in 
their  corporate  name,  and  by  corpora- 
tion officers  who  were  competent  to  ex- 
ercise all  the  corporate  powers."  Salt 
Lake  City  v.  Hollister,  118  U.  S.,  356 
(1885).  See,  also,  Penn.,  etc.,  R'y  Co.  v. 
Keokuk,  etc.,  Co.,  131  U.  S.,  371,  384, 
389  (1889). 

2  This  is  the  subject  of  this  chapter. 

'  This  is  the  subject  of  the  following 
chapter  XLI. 
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It  rarely  happens  that  the  state ,  objects  to  an  ultra  vires  act. 
That  it  has  a  right  to  object  by  quo  warranto  is  undoubted.* 

§  666.  A  stocMolder  may  olject  to  an  ultra  vires  act. —  That  a 
charter  constitutes  a  contract  between  the  corporation  and  its 
stockholders  is  a  principle  of  law  that  has  become  firmly  imbedded 
in  the  jurisprudence  of  modern  times.  Upon  this  principle  of  law 
rests  the  stability,  permanence  and  honesty  of  management  of 
many  corporations,  particularly  those  of  railroads,  and  from'  it 
arises  much  of  the  confidence,  safety  and  protection  of  the  stock- 
holder himself.  It  was  first  promulgated  in  America,  in  1820,  in 
Livingston  v.  Lynch,'^  and  was  applied  to  corporations  in  The  Hart- 
ford &  New  Haven  Kailroad  Company  against  Croswell,^  and  in 
England,  in  1824,  in  Natusch  v.  Irving.*  These  cases  have  been 
followed  by  a  long  list  of  supporting  decisions.  Thej''  were  the 
first  to  establish  clearly  the  doctrine  that  any  act  or  proposed  act 
of  the  corporation  or  of  the  directors  or  of  a  majority  of  the 
stockholders  which  is  not  within  the  express  or  implied  powers  of 
the  charter  of  incorporation  or  of  association  —  in  other  words,  any 
ultra  vires  act  —  is  a  breach  of  the  contract  between  the  corpora- 
tion and  each  one  of  its  stockholders,  and  that  consequently  any 
one  or  more  of  the  stockholders  may  object  thereto  and  compel 
the  corporation  to  observe  the  terms  of  the  contract  as  set  forth  in 
the  charter. 

§  667.  Neither  the  directors  nor  a  majority  of  the  stocJcholders 
have  power  to  sell  all  the  corporate  property  as  against  the  dissent 
of  a  single  stoclcholde/r  unless  the  corporation  is  in  a  failing  condi- 
tion.—  Ever  since  the  case  of  Abbot  v.  American  Hard  Eubber 
Company '  the  law  has  been  clearly  established  in  this  country  that 

1  The  cases  of  Att'y-Gen'l  v.  TJtica  Ins.  Irving.  .  .  .  The  funds  of  a  joint- 
Co.,  3  Johns.  Ch.,  389  (1817) ;  Att'y-Gen'l  stock  company  established  for  one  un- 
V.  Bank  of  Niagara,  Eopk.  Ch.,  354  dertaking  cannot  be  applied  to,  another. 
(1835),  clearly  hold  that  ultra  vires  or  If  an  attempt  to  do  so  is  made,  this  act 
illegal  acts  of  a  joint-stock  corporation  is  ultra  vires,  and,  although  sanctioned 
cannot  be  enjoined  in  a  court  of  chan-  by  all  the  directors  and  by  a  large  ma- 
cery  at  the  instance  of  the  state.  The  jority  of  the  shareholders,  any  single 
remedy  open  to  the  state  is  a  writ  of  shareholder  has  a  right  to  resist  it,  and 
quo  learranto  or  an  information  in  the  a  court  of  equity  will  interfere  on  his 
nature  thereof.    See,  also,  §  635,  supra,  behalf  by  injunction."    In  Pickering  v. 

2  4  Johns.  Ch.,  373.  Stephenson,  L.  R,  14  Eq.,  388  (1873),  the 

3  5  Hill,  383  (1848).  court  said:  "It  is  difficult  to  conceive 
*  8  Cooper's  Ch.,  358,  by  Lord  Eldon ;    any  system  of  jurisprudence  in  which 

also  reported  in  Gow  on  Partnership,    Natusch  v.  Irving  would  have  been  dif- 

898.    Thus,  Lord  Chancellor  Campbell    ferently  decided." 

said,  in  Simpson  v.  Westminster  Palace        ''  33  Barb.,  578  (1861).    See,  also,  id.,  4 

Hotel  Co.,  8  H.  of  L.  Cases,  713  (1860);    Blatch.,  489. 

"  I  bow  to  the  authority  of  Natusch  v. 
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a  dissenting  stockholder  may  prevent  the  sale  of  all  the  corporate 
property  by  the  directors  or  by  a  majority  of  the  stockholders, 
where  the  corporation  is  a  solvent,  going  concern.'  And  even 
where  a  dissolution  is  the  purpose  in  view,  yet,  if  the  corporation 
is  a  prosperous  one,  it  is  extremely  doubtful  whether  such  a  sale 
can  be  made.  The  old  common-law  doctrine  that  a  majority  of  the 
stockholders  may  at  any  time  effect  a  voluntary  dissolution  of  the 
corporation  is  still  sustained.  But  if  the  purpose  of  such  dissolu 
tion  is  not  the  honafide  discontinuance  of  the  business,  but  is  the 
continuance  of  that  bjisiness  by  another  new  corporation,  then  the 
better  and  later  rule  is  that  a  dissenting  stockholder  may  prevent 

1  People  V.  Ballard,  134  N.  Y.,  369 
(1892),  reviewing  the  cases.  A  stock- 
holder of  a  manufacturing  company 
may  enjoin  a  lease  of  all  its  property 
and  business  to  another  corporation  for 
twenty-five  years  at  a  rental  equal  to 
one-half  of  the  profits  of  the  business. 
Small  V.  Minnesota,  etc.,  Co.,  47  N.  W. 
Rep.,  797  (Minn.,  1891) ;  Re  Sovereign, 
etc.,  Ins.  Co.,  61  L.  T.  Rep.,  455  (1889). 
See,. also.  Smith  v.  New  York,  etc.,  Co., 
18  Abb.  Pr.,  419  and  435  (1865);  Robbins 
V.  Clay,  33  Me.,  133  (1867);  Hat  B.  Co.  v. 
Eickmeyer,  etc.,  56  How.  Pr.,  78  (187^); 
Barclay  v.  Quicksilver  M.  Co.,  9  Abb. 
Pr.  (N.  S.),  284  (1870);  Copeland  v.  C. 
Gas  Co.,  61  Barb.,  60  (1871) ;  Conro  v. 
Port  Henry  I.  Co.,  12  Barb.,  137  (1851); 
Bird  V.  Bird's,  etc.,  Co.,  L.  R,  9  Ch.,  358 
(1874) ;  Adriance  v.  Roome,  53  Barb.,  399 
(1868);  Brady  v.  Mayor,  etc.,  16  How. 
Pr.,  432  (1857);  Middlesex  R.  R.  Co.  v. 
Boston,  etc.,  R.  R  Co.,  115  Mass.,  347 
(1874).  Cf.  Dana  v.  Bank  of  U.  S.,  5 
Watts  &  S.  (Pa.),  247  (1843);  Union 
Bank,  etc.,  v.  ElUcott,  6  G.  &  J.  (Md.), 
363  (1834).  See,  also,  Sheldon,  etc.,  Co. 
V.  Eickemeyer,  etc.,  Co.,  90  N.  Y.,  607 
(1883);  Balliet  v.  Brown,  103  Pa,  St,  546 
(1883);  Gray  v.  N.  Y.,  etc..  Steamship 
Co.,  5  T.  &C.  (N.  Y.),_334  (1875).  But 
see  Hutchinson  v.  Green,  1  R'y  &  Corp. 
Law  Journal,  18  (Mo.,  1866),  and  Mills  v. 
Hurd,  29  Fed.  Rep.,  410  (1887),  relative 
to  unincorporated  associations.  A  sale 
of  all  the  corporate  property  to  an  indi- 
vidual who  purchases  in  good  faith  can- 
not be  set  aside  by  the  corporation  as 
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ultra  vires.  Miners'  Ditch  Co.  v.  Zeller- 
bach,  37  Cal.,  543  (1869X  That  the  whole 
property  cannot  be  sold  out,  see,  also, 
Astor  V.  Westchester,  etc.,  Co.,  33  Hun, 
333  (1884).  An  injunction  against  trans- 
ferring all  the  property  to  another  cor- 
poration will  not  be  granted  where  only 
a  leasing  of  part  of  the  property  is  con- 
templated. Small  V.  Minn.,  etc.,  Co., 
10  N.  Y.  Supp.,  456  (1890).  A  vendee  of 
all  the  property  of  a  corporation  cannot 
avoid  the  purchase  on  the  ground  that 
the  stockholders  had  not  assented 
thereto.  Stokes  v.  Detrick,  33  Atl.  Rep., 
846  (Md.,  1892).  A.  charter  cannot  be 
assigned.  Only  the  shares  of  stock  can 
be  assigned.  Welch  v.  Old  Dominion, 
etc.,  Co.,  10  N.  Y.  Supp.,  174  (1890).  Di- 
rectors who  are  merely  vested  with 
the  ordinary  powers  of  executive  man- 
agement cannot  radically  afifect  the 
chartered  rights  of  stockholders  (Ba- 
ker's Appeal,  16  Weekly  Notes  Cas.,  445 ; 
43  Leg.  Int,  336) ;  and  hence  have  no 
authority  to  dispose  of  the  corporate 
plant  by  lease,  sale  or  otherwise.  Mar- 
tin V.  Continental  Railway  Co.,  14  Phila. 
Rep.,  1.  A  secession  of  the  majority, 
carrying  corporate  funds  to  a  new  cor- 
poration, is  a  fraud  on  the  old  corpora- 
tion. Tomlinson  v.  Bricklayers',  etc.,  87 
Ind.,  308  (1883).  Where  all  the  property 
of  the  corporation  is  sold,  together  with 
the  stock  of  the  company,  the  directors 
cannot  subsequently  act  as  a  board,  they 
no  longer  being  stockholders  as  required 
by  the  statute.  Orr,  etc.,  Co.  v.  Reno 
Water  Co.,  30  Pac.  Rep.,  695  (Nev.,  1882). 
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the  sale,  even  though  it  is  made  with  a  view  to  dissolution  of  the 
corporation.  This  is  the  law  as  laid  down  by  the  well-considered 
case  of  Kean  v.  Johnson.'  Such  a  dissolution  is  practically  a  fraud 
on  dissenting  stockholders.  It  seeks  to  do  indirectly  what  cannot 
legally  be  done  directly.^  If,  however,  the  corporation  is  an  un- 
profitable and  failing  enterprise,  then  a  sale  of  all  the  corporate 
property  with  a  view  to  dissolution  may  be  made.' 

The  subject  of  the  re-organization  of  corporations  upon  foreclos- , 
ure  is  considered  elsewhere.* 

By  the  unanimous  consent  of  the  stockholders  it  is  always  legal 
to  sell  all  the  property  of  a  private  corporation,*  proper  provision 
being  made  for  the  protection  of  corporate  creditors.''  This  rule 
does  not  apply,  however,  to  railroads  and  other  guasi-'puhlic  cor- 
porations. The  state  has  an  interest  in  their  continuance  and  they 
cannot  sell  their  property  except  upon  the  express  consent  of  the 
state.' 

"Where  the  by-laws  of  a  private  corporation  authorize  a  sale  of 
all  its  property,  such  sale  maj'^  be  made  even  against  the  wishes  o^ 


19  N.  J.  Eq.,  401  (1853);  Ervin  v.  Ore- 
gon R'y  &  Nav.  Co.,  27  Fed.  Eep.,  635 
(1886).  Where  before  the  dissolution  of 
an  insurance  company  all  of  its  assets 
were  transferred  to  another  responsible 
company  which  contracted  to  meet  all 
obligations,  the  court  will  not  necessarily 
set  the  transfer  aside  and  appoint  a  re- 
ceiver, but  will  allow  the  transfer  to 
stand  if  fair  and  best.  The  minority  are 
not  absolutely  entitled  to  a  receivership 
and  sale.  Baltimore  &  O.  R  R  u  Can- 
non, 20  Atl.  Eep.,  123  (Md.,  1890). 

2  Boston,  etc.,  R  R  Co.  v.  N.  Y.  & 
N.  E.  R  R  Co.,  13  R  I.,  260  (1881).  See 
g§  629,  630. 

3  Lauman  v.  Lebanon  Valley  R  R  Co., 
30  Pa,  St.,  42  (1858).  Where  the  business 
was  a  losing  one,  a  lease  of  all  the  prop- 
erty by  the  stockhplders,  having  wide 
powers  by  the  charter,  wag  upheld. 
Feather  v.  Lee,  etc.,  Co.,  L.  R,  1  Eq.,  318 
(1865).  A  dissenting  stockholder  cannot 
enjoin  the  corporation  from  selling  all 
its  property  where  its  debts  are  large 
and  a  mortgage  is  about  to  be  foreclosed, 
and  a  sale  is  the  only  means  of  protect- 
ing the  company,  and  there  is  no  fraud 
involved,  and  a  large  majority  of  the 
Btookholders  are  in  favor  of  the  sale,  and 


the  company  will  have  the  pi'oceeds  of 
the  sale  in  its  treasury  to  continue  busi- 
ness. Sewell  V.  East  etc.,  Co.,  35  Atl. 
Bep.,  929  (N.  J.,  1893).  A  manufactur- 
ing coi'poration  may  discontinue  its  oper- 
ations when  unprofitable  for  the  purpose 
of  protecting  its  shareholders  from  fur- 
ther loss,  and  may  sell  or  lease  the  prop- 
erty. Skinner  v.  Smith,  184  N.  Y.,  240 
(1892).  To  discontinue  a  failing  business 
and  proceed  to  sell  the  property  and  pay 
the  debts  is  not  a  breach  of  trust.  Roth- 
well  V.  Robinson,  47  N.  W.  Eep.,  255 
(Minn.,  1890).  If  the  corporation  is 
financially  embarrassed,  a  majority  of 
the  stockholders  may  authorize  the  di- 
rectors to  sell  all  its  property  at  public 
auction,  and  a  reorganization  committee 
representing  a  part  of  the  stockholders 
may  buy  it  in,  the  price  paid  being  a 
fair  one.  Hayden  v.  OlHcial,  etc.,  Co., 
42  Fed.  Rep.,  875  (1890). 
^  See  ch.  LII,  infra. 

6  A  corporation  may  convey  its  prop- 
erty with  the  consent  of  stockholders. 
State  V.  Western,  etc.,  Co.,  19  Pac.  Eep., 
349  (Kan.,  1888). 

«  See  g  668,  infra. 

7  See  ch.  LIU,  infra. 
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a  minority  of  the  stockholders.!  go^  also,  where  the  charter  ex-' 
pressly  authorizes  such  a  sale  it  is  legal.^  And  in  any  case  the 
right  of  a  dissenting  stockholder  to  object  may  be  lost  by  laches.' 
§  668.  Sale  of  corporate  property  to  another  corporation  in  ex- 
change for  stocic  and  honds  of  the  latter. —  In  addition  to  the 
objections  to  a  sale  of  all  the  corporate  property  to  another  corpo- 
ration, referred  to  in  the  preceding  section,  there  often  is  involved 
the  question  of  whether  the  sale  may  be  for  the  bonds  and  stock 
of  the  vendee  company.  In  these  days  of  consolidations,  reorgan- 
izations and  mergers  of  corporations  it  frequently  happens  that  the 
purchase  price  is  paid  in  the  stock  and  bonds  of  the  purchasing 
■company.  The  q'uestion  then  arises  whether  the  selling  company 
has  power  to  take  stock  and  bonds  in  payment,  and  whether  it  may 
compel  its  stockholders  to  accept  such  stock  and  bonds  upon  a  dis- 
tribution of  the  assets  of  such  selling  company.  The  law  seems  to 
be  settled  that  the  stock  of  the  vendee  company  received  by  the 
vendor  company  in  payment  for  the  property  cannot  be  forced 
upon  dissenting  stockholders  of  the  vendor  company  in  a  distribu- 
tion of  its  assets.  They  are  entitled  to  money.  Such  of  them  as 
■do  not  voluntarily  .join  the  new  corporation  are  entitled  to  the 
value  of  their  shares  in  the  old  corporation  in  cash,  and  may  have 
an,  injunction  until  they  are  secured.*    To  compel  the  stockholders 

1  It  is  legal  for  the  by-laws  to  provide  stockholders  were  not  increased.  A 
that  the  company  may  sell  out  all  of  its  stockholder  enjoined  a  consolidation  in 
property  at  any  tima  Cotton  v.  The  which  such  liabilities  would  be  in- 
Imperial,  etc.,  Corporation,  67  L.  T.  Rep.,  creased.  In  Dougan's  Case,  28  L.  T. 
342  (1892).  (N.  S.),  60  (1873),  a  stockholder  of  an  in- 

-  The  principle  that  the  board  of  di-  surance  company  was  relieved  of  his 

rectors  has  no  power  to  sell  out  the  subscription   where  the  company  had 

entire  propei-ty  does  not  apply  where  consolidated    with    another    insurance 

the  statute  under  which  it  was  incorpo-  company  without  authority  so  to  do. 
rated  authorized  such  a  sale.    City  of        '  See  oh.  XLIV,  infra;  Banks  v.  .ludah, 

St.  Louis  V.  Sfe  Louis,  etc.,  Co.,  70  Mo.,  8  Conn.,  145  (1830),  holding  that  long 

69,  98  (1879).    In  the  case  Re  Buenos  delay  of   a  dissenting   stockholder  in 

Ayres,  etc.,  Co.,  66  L.  T.  Rep.,  408  (1892),  bringing  suit  will  bar  his  remedy.    This, 

a  sale  of  the  company's  enterprise  to  perhaps,.is  the  first  reorganization  case 

the  government  upon  terms  which  paid  that  is  to  be  found  in  the  books, 
something  to  the  preferred  stockholders,        ^  State  v.  Bailey,  16  Ind.,  46  (1861); 

but  left  nothing  for  the  common  stock-  Kelley  v.  Mariposa  Land  &  Mining  Co., 

holders,  was  sustained.    Power  to  sell  4  Hun,  632  (1875).     Cf.  New  Jersey  Zinc 

to  a  company  does  not  authorize  a  sale  Co.  v.  New  Jersey  Franklinite  Co.,   13 

to  an  individual.    Bird  v.  Bird's,  etc.,  N.  J.  Eq.,  333  (1861) ;   S.  C,  15  id.,  418 

Sewage  Co.,  L.  R.,  9  Ch.,  358  (1874).    In  (1862).  Contra,  Sawyer  v.  Dubuque,  etc., 

Clinch  V.  Financial  Corp.,  L.  R.,  5  Eq.,  Co.,  43  N.  W.  Rep.,  300  (Iowa,  1889).    In 

450  (1868),  the  company,  a  business  com-  the  case  of  Farmers',  etc.,  Co.  v.  Toledo, 

pany,  had  power  to  consolidate  with  etc.,  Co.,  54   Fed.  Rep.,  759  (1893),  the 

another  company  if  the  liabilities  of  the  court  held  that  where  one  railroad  com- 
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of  the  old  corporation  to  accept  the  stock  of  the  new  corporation 
in  paj'raent  for  their  interest  in  the  old  would  be  in  effect  to  com- 
pel them  to  join  the  new  corporation,  or,  what  is  the  same  thing, 
to  compel  them  to  consent  to  a  consolidation.'  At  this  point  an- 
other serious  diflBculty  arises  if  payment  is  in  stock.  The  only 
way  to  ascertain  the  real  value  of  the  property  is  by  a  public  sale 
of  it,  and  the  dissenting  stockholders  may  insist  upon  this  where 
the  sale  is  not  authorized  by  statute.  The  supreme  court  of  the 
United  States  have  so  decided.  The  majority  of  stockholders  have 
no  right  to  sell  the  corporate  property,  upon  dissolution,  to  a  new 
corporation  for  stock  in  the  latter,  and  then  say  to  the  minority, 
"  We  have  formed  a  new  company  to  conduct  the  business  of  this 
old  corporation,  and  we  have  fixed  the  value  of  the  shares  of  the 
old  corporation.  "We  propose  to  take  the  whole  of  it  and  pay  you 
for  your  shares  at  that  valuation,  unless  you  come  into  the  new 
corporation,  taking  shares  in  it  in  payment  of  your  shares  in  the 
old  one." "  At  the  public  sale,  however,  the  majority  stockholders 
may  buy  in  the  property.' 

Frequently  the  statutes  provide  for  buying  out  dissenting  mi- 
nority stockholders  at  the  appraised  value  of  their  stock.^    A  ques- 

pany  is  authorized  by  statute  to  sell  its    stockholders  in  common  are  found.    See 


railway  property  and  franchises  to  an- 
other oompanj',  it  may  receive  in  pay- 
ment therefor  shares  of  stock  in  the 
vendee  company,  and  its  stockholders 
are  obliged  to  accept  payment  in  stock. 
Judge  Taft,  however,  dissented  from 
this  conclusion.  Laches  may  bar  the 
stockholder's  right  to  object  Taylor  v. 
North  Star,  etc,  Co.,  31  Pao.  Rep.,  753 
(Cal.,  1889). 

1  Ex  parte  Bagshaw,  L.  R,  4  Eq.,  341 
(1867);  McCurdy  U' Meyers,  44  Pa.  St, 
535  (1863);  Frothingham  v.  Barney,  6 
Hun,  366  (1876);  Lauman  v.  Lebanon, 
etc.,  R.  R  Co.,  30  Pa.  St,  43  (1858). 

2  Mason  i'.  Pewabio  Min.  Co.,  133 
U.  S.,  50  (1890).  Cf.  Tieadwell  v.  Salis- 
bury Mfg.  Co.,  7  Gray,  393  (1856)i  See, 
also,  Buford  v.  Keokuk  Northern  Line 
Packet  Co.,  3  Mo.  App.,  159  (1876) ;  Black 
V.  Delaware,  etc..  Canal  Co.,  23  N.  J.  Eq., 
130,  415  (1871);  S.  C,  34  id.,  455  (1873); 
Lauman  v.  Lebanon  Valley  R  R  Co.,  80 
Pa.  St,  43  (1858).  A  different  rule  of 
course  prevails  where  a  sale,  lease  or 
consolidation  is  made  under  a  statute, 
as  in  the  case  of  railroads,  even  though 


§  663  and  ch.  LIII,  supra. 

'A  reorganization  committee  repre- 
senting a  part  of  the  stockholders  may 
buy  in  the  property  at  a  public  sale  by 
the  directors,  the  business  being  finan- 
cially embaiTassed,  and  the  price  being 
a  fair  one.  Hayden  v.  Official,  eta,  Co., 
42  Fed.  Rep.,  875  (1890).  See,  also, 
ch.  LIL 

*  Under  the  English  Companies  Act  all 
the  property  of  a  company  may  be  sold 
to  another  company,  but  provision  is 
made  for  the  protection  of  the  minority 
by  paying  him  the  value  of  his  shares. 
Be  London,  etc.,  Co.,  62  L.  T.  Rep.,  334 
(1889).  Where  upon  the  voluntary  dis- 
solution of  a  corporation  a  reorganiza- 
tion scheme  is  carried  out  by  which  the 
property  is  turned  over  to  a  new  com- 
pany for  its  shares,  and  a  reasonable 
time  is  fixed  within  which  the  old  stook- 
holdei's  must  exercise  their  option  to 
take  stock  or  have  it  sold  by  tl»e  liqui- 
dator, a  stockholder  cannot  exercise  his 
option  after  that  time  although  he  was 
ignorant  of  the  whole  matter,  nor  can 
he  have  the  scheme  set  aside.    Postle- 
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tion  may  also  arise  as  to  whether  the  selling  corporation  has 
power  to  acquire  the  stock  and  bonds  of  another  corporation.  Yet, 
Avhere  all  the  stockholders  of  the  company  accepting  the  stock  as- 
sent, no  one  else  can  object.^ 


waite  V.  Port  Philip,  etc.,  Co.,  62  L.  T. 
Eep.,  60  (1889);  WeBton  v.  New  Guston 
Co.,  id.,  275 ;  S.  C,  60  id.,  805.  Where 
an  appraisal  of  the  stock  of  a  dissenting 
stockholder  is  made  under  a  statute  au- 
thorizing a  consolidation  and  there  is 
no  market  value  for  the  stock,  the 
award  i;  like  an  unliquidated  account 
and  bears  interest  only  after  the  apprais- 
er* report  Matter  of  Peekskill  Plow 
Works,  6  Hun,  236  (1875). 

1  Although  a  corporation  cannot  pur- 
chase or  deal  in  stocks  of  other  corpo- 
rations unless  expressly  authorized  by 
law  so  to  do,  yet  it  may  take  stock  in 
payment  for  a  debt.  And  where  all  the 
stockholders  of  a  manufacturing  corpo- 
ration consent  to  the  sale  of  all  its  prop- 
erty to  another  corporation  in  exchange 
for  stock  in  the  latter,  even  though  the 
former  corporation  was  forbidden  by 
statute  to  purchase  the  stock  of  other 
corporations,  the  corporation  may  then 
sell  the  stock  and  the  vendee  cannot 
set  up  ultra  vires  on  the  part  of  the 
vendor.  Holmes,  etc.,  Co.  v.  Holmes, 
etc.,  Co.,  127  N.  Y.,  252  (1891).  By 
unanimous  consent  it  is  legal  for  two 
companies  to  sell  all  their  property  to  a 
third  company,  take  its  stock  in  pay- 
ment and  divide  the  stock  among  the 
stockholders,  all  creditors  being  paid. 
Kohl  V.  Lilienthal,  20  Pac.  Eep.,  401 
(CaL,  1889).  A  contract  whereby  a  cor- 
poration agrees  to  sell  all  its  property  to 
another  corporation  for  bonds  and  stock 
of  the  latter  company  cannot  be  en- 
forced, nor  be  the  basis  of  damages  for 
breach,  inasmuch  as  one  corporation 
has  no  power  to  buy  the  stock  of  an- 
other corporation.  Easun  v.  Buckeye 
Brewing  Co.,  51  Fed.  Eep.,  156  (1892). 
An  ofifer  of  a  corporation  to  sell  out  in 
consideration  of  stock  in  another  corpo- 
ration, the  latter  to  pay  all  existing 
debts,  is  not  enforceable  by  the  former 


company  where  the  latter  company  ac- 
cepted the  offer  on  condition  that  the 
debts  should  not  exceed  a  certain 
amount.  Not  even  the  assent  of  the 
president  of  the  former  company  to  the 
condition  is  sufficient  Bi-Spool,  etc.. 
Co.  V.  Acme,  etc.,  Co.,  26  N.  E.  Eep., 
991  (Mass.,  1891).  The  stockliolders  of  a 
corporation  may  together  with  the  di- 
rectors cause  the  corporate  property  to 
be  sold  to  a  new  corporation  in  ex- 
change for  the  stock  of  the  latter.  A 
pledgee  of  stock  in  the  former  corpora- 
tion cannot  after  the  sale  undo  the  sale 
or  hold  the  latter  corporation  liable. 
His  remedy  is  against  the  pledgor  and 
the  first  corporation.  Leathers  v.  Jan- 
ney,  6  S.  Rep.,  884  (La.,  1889).  A  pur- 
chasing corporation  is  not  bound  to 
see  that  the  selling  corporation  dis- 
tributes the  stock  of  the  former  le- 
gally among  the  stockholders  of  the 
latter  corporation.  Id.  Where  a  con- 
solidation is  effected  by  one  company 
buying  all  the  stock  of  another  com- 
pany, and,  just  before  the  transaction  is 
completed,  the  company  whose  stock  is 
thus  sold  issues  a  dividend  of  interest- 
bearing  securities  in  order  to  defraud 
the  purchasing  company,  the  latter  may 
by  a  bill  in  equity  bave  such  securities 
canceled.  Bailey  v.  Citizens',  Gas,  etc., 
Co.,  27  N.  J.  Eq.,  196  (1876).  A  corpora- 
tion organized  to  deal  in  the  stock  of  a 
stockyard  corporation  and  hold  per- 
sonal and  real  estate  may  buy  compet- 
ing stoclfyards ;  and  may  buy  the  stock 
of  a  contemplated  competing  company ; 
also  buy,  guaranty  and  sell  the  bonds 
of  such  competing  company ;  also  pay 
money  to  settle  suits  against  the  first- 
named  stockyard  company,  and  to 
bind  stockyard  men  not  to  erect  com- 
peting yards  for  a  specified  term  of 
years  within  a  certain  territory;  and 
may  sell  any  or  all  of  the  above  prop- 
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§  669.  Corporate  creditors^  rights  where  the  corporation  sells  all 
its  property  to  another  corporation. —  Where  a  corporation  sells  all 
its  property  for  cash  there  is  no  difficulty  in  regard  to  creditors, 
the  sale  being  an  honest  one,  inasmuch  as  the  cash  must  be  applied 
to  the  corporate  debts  before  any  distribution  is  made  among  the 
stockholders.  But  where  the  property  is  sold  for  stock  a  more 
difficult  question  arises.  A  creditor  of  the  corporation  then  has 
several  remedies  open  to  him.  He  may  subject  the  stock  to  the 
payment  of  his  debt ; '  and  if  the  stockholders  have  distributed  the 
stock  among  themselves  without  paying  the  corporate  debts,  he 
may  compel  them  to  return  the  stock  and  apply  it  to  his  debt ;  ^ 
or  he  may  levy  an  attachment  or  execution  upon  the  property 
which  was  transferred ;  ■"  or,  after  obtaining  an  unsatisfied  judg- 


erty  and  right  to  tlie  first-named  com- 
pany. EUerman  v.  Chicago,  etc.,  S.  Y. 
Co.,  23  Atl.  Eep.,  287  (N.  J.,  1891). 

1  Corporate  creditors  may  object  to 
the  company  selling  out  all  its  property 
to  another  corporation  and  receiving 
pay  in  the  stock  of  the  latter  corpora- 
tion. Such  stock  may  be  subjected  by 
the  creditors  to  their  debts,  or  the  con- 
veyance may  be  set  aside  and  the  com- 
pany wound  up  as  insolvent.  Vance  v. 
McNabb,  etc.,  Co.,  20  S.  W.  Eep.,  424 
{Tenn..  1892).  A  treasurer  cannot  inter- 
plead between  the  stockholders  and  a 
corporate  creditor  who  is  seeking  to 
reach  bonds  received  by  the  corporation 
in  payment  for  its  property.  Stone  v. 
Eeed,  25  N.  E.  Eep.,  49  (Mass.,  1890). 
Where  the  officers  of  a  bank  use  its 
funds  to  buy  property  which  they  then 
turn  in  to  a  corporation  in  payment  for 


on  the  stock  ledger  and  corporate  books 
are  competent  evidence  of  the  issue. 
Chapman  v.  Porter,  69  N.  Y.,  276  (1877). 
2  Where  the  stockholders  distribute 
the  assets  among  themselves  a  creditor 
may  follow  the  assets.  Panhandle,  etc.. 
Bank  v.  Stevenson,  15  S.  W.  Eep.,  23 
(Tex.,  1890).  Creditors  may  reach  stock 
which  the  corporation  which  becomes 
insolvent  has  distributed  without  a  divi- 
dend. McKusiek  v.  Seymour,  etc.,  Co., 
50  N.  W.  Eep.,  1116  (Minn.,  1893).  Where 
a  company  is  reorganized  by  a  new 
company  buying  the  property  of  the  old 
and  giving  the  stock  of  the  new  com- 
pany to  the  old  company  in  payment 
therefor,  the  transaction  being  carried 
out  by  one  hundred  and  sixty  thousand 
one  hundred  and  sixty-five  shares  out 
of  one  hundred  and  sixty-four  thousand, 
two  hundred  and  eleven  shares,  over 


stock,  the  property  is  impressed  with  a    four  thousand  shares  not  being  repre- 


trust  and  may  be  followed.  The  fact 
that  they  were  officers  of  the  corpora- 
tion also  is  sufficient  to  give  it  notice. 
The  bank  may  follow  the  stock  or  the 
property  at  their  option.  Farmers',  etc.. 
Bank  v.  Kimball,  etc.,  Co.,  47  N.  W. 
Eep.,  403  (S.  D.,  1890).  Where  a  mort- 
gagee in  possession  of  the  property 
leases  it  with  other  property  and  takes 
stock  in  payment  he  must  account  to 
the  mortgagor  for  the  dividends  re- 
ceived on  the  stock  representing  the 
mortgaged  property.  The  stock  is  im- 
pressed with  a  trust  character.    Entries 
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sented,  the  old  company  cannot  dis- 
tribute the  stock  among  the  stockhold- 
ers unless  the  company  is  dissolved. 
Kohl  V.  Lilienthal,  22  Pac.  Eep.,  689 
(Cal.,  1889).  The  company  may  distrib- 
ute the  assets  provided  all  creditors  are 
paid.  Eopke  v.  Thomas,  56  N.  Y.,  559 
(1874).  A  corporate  creditor  cannot 
maintain  a  bill  to  enjoin  the  declaration 
of  a  dividend  out  of  the  capital  stock. 
Mills  V.  Northern  E'y,  L.  E.,  5  Ch.  App., 
621  (1870).     Of.  ch.  XXXIi,  supra. 

s  A  creditor  of  an  insolvent  corpora- 
ticin  may  attach  its  property  which  has 
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raent  against  the  corporation,^  he  may  file  a  bill  in  equity  to  set 
aside  the  sale  as  being  in  fraud  of  creditors ;  ^  or  under  some  circum- 
stances he  may  hold  liable  the  corporation  that  purchased  the  prop- 
erty from  the  corporation  that  is  indebted  to  him.' 


been  transferred  by  it  to  another  corpo- 
ration in  payment  for  the  whole  capital 
stock  of  the  latter  corporation.  Mc- 
Vicker  v.  American  Opera  Co.,  40  Fed. 
Eep.,  861  (1889).  A  judgment  creditor 
of  an  insolvent  corporation  may  levy 
on  and  sell  under  execution  the  prop- 
erty of  the  corporation  which  has  been 
conveyed  to  a  new  company,  under  a  re- 
organization plan  to  which  all  of  the 
old  stockholders  and  most  of  the  credit- 
ors have  assented.  Montgomery  Web 
Co.  V.  Dienelt,  19  Atl.  Eep.,  428  (Pa., 
1890). 

'A  corporate  creditor  seeking  to  reach 
the  assets  of  the  company  which  have 
been  distributed  among  the  stockhold- 
ers, upon  a  sale  of  all  the  property  of 
the  company,  cannot  file  a  bill  in  equity 
for  that  purpose  until  he  has  first  ob- 
tained judgment  against  the  company. 
Swan,  etc.,  Co.  v.  Frank,  148  U.  S.,  603 
<1893) ;  Central  R.  E.,  etc.,  Co.  v.  Pettus, 
113  U.  S.,  116  (1885). 

2  Where,  in  a  foreclosure  suit  and  be- 
fore sale,  the  corporation  and  the  bond- 
holders agree  to  rent  the  railroad  to  an- 
other company,  and  do  so  rent  it  at  a 
rental  which  meets  the  interest  but 
leaves  nothing  for  the  unsecured  credit- 
ors, ^the  latter  may  have  the  railroad 
subjected  to  the  payment  of  their  debts. 
Farmers',  etc.,  T.  Co.  v.  Missouri,  etc., 
E'y,  21  Fed.  Eep.,  364  (1884).  Where  a 
brewery  company  is  dissolved  in  order 
that  its  assets  may  be  sold  and  consoli- 
dated with  other  breweries,  a  person 
who  had  a  bottling  contract  with  it 
may  follow  its  assets  and  subject  them 
to  his  claim.  Schlieder  v.  Dielman,  10 
S.  Eep.,  934  <La.,  1892).  A  reorganiza- 
tion withput  foreclosure,  whereby  the 
property  is  leased  to  another  corpora- 
tion at  a  price  which  leaves  nothing  for 
unsecured  creditors,  may  be  attacked  by 
the  unsecured  creditors.     See  ch.  LII; 


Farmers',  etc.,  T.  Co.  v.  Missouri,  etc., 
E'y,  21  Fed.  Eep.,  264  (1884).  Where  a 
creditor  of  a  corporation  seeks  to  reach 
property  which  has  been  fraudulently 
conveyed  away  by  the  company,  he 
need  not  make  the  corporation  a  party 
defendant  to  the  suit  which  he  brings 
against  the  party  who  received  the 
property.  Blanc  v.  Paymaster  Mining 
Co.,  30  Pac.  Eep.,  765  (Cal.,  1892);  The 
formation  of  a  new  corporation  and  a 
transfer  to  it  of  all  the  assets  of  the  old 
one  may  also  be  a  fraud  on  the  credit- 
ors of  the  old  corporation.  San  F.,  etc., 
E.  R  V.  Bee,  48  Cal.,  398 '(1874).  It  is 
legal  for  a  coal  corporation  with  the  as- 
sent of  all  its  stockholders  to  sell  all  its 
property  to  its  president,  and  for  him  to 
pay  therefor  in  cash  and  by  a  mort- 
gage on  the  property  so  piii-chased,  he 
also  agreeing  to  pay  all  the  debts  of  the 
company.  Payment  was  made  directly 
to  the  stockholders  and  they  transferred 
their  stock  to  him  in  addition  to  the 
transfer  of  the  property.  A  subsequent 
creditor  of  the  company  who  knew  all 
of  the  facts  cannot  complaia  Parke, 
etc.,  Co.  V.  Terre,  etc.,  Co.,  26  N.  E.  Eep., 
884  (Ind.,  1891). 

3  Where  the  oflBcers  and  stockholders 
of  one  corporation  form'  another,  and 
convey  all  the  property  of  the  former  to 
it  in  fraud  of  creditors,  the  latter  corpo- 
ration will  be  regarded  as  a  continuation 
of  the  former,  and  a  court  of  equity 
will  hold  the  assets  of  the  latter  liable 
for  a  debt  of  the  former,  though  there 
has  been  no  recovery  of  judgment  for 
the  debt.  Blanc  v.  Paymaster  Mining 
Co.,  80  Pac.  Eep.,  765  (Cal.,  1892).  Where 
in  the  decree  of  sale  to  a  reorganization 
company  it  is  expressly  provided  that 
the  old  indebtedness  is  not  cut  off,  the 
new  company  is  liable  for  breach  of 
warranty  of  title  by  the  old  company. 
Wood  V.  Dubuque,  etc.,  E.  E.,  28  Fed. 
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"Where  the  officers  of  the  corporation  have  aided  in  transferring 
its  assets  to  another  corporation  a  civil  action  for  damages  for  a 
conspiracy  to  defraud  lies.'  Where  the  purchasing  company  is  a 
mere  "  dummy  "  for  the  selling  company  a  creditor  of  the  latter 
may  sometimes  disregard  the  identity  of  the  purchasing  company.* 
The  general  rule,  however,  undoubtedly  is  that  a  corporation  which 
purchases  all  the  property  of  another  corporation  is  not  liable  for 
the  debts  of  the  latter.' 


Rep.,  910  (1886).  Where  a  corporation 
transfers  its  assets  to  a  new  corporation, 
^  the  latter  takes  the  property  subject  to 
a  lien  in  favor  of  the  creditors  of  the 
former  corporation.  Persons  taking 
the  property  with  knowledge  of  this 
fact  must  account  therefor.  The  direct- 
ors of  the  second  corporation  are  also 
liable.  National  Bank  v.  Texas,  etc.,  Co., 
13  S.  W.  Rep.,  101  (Tex.,  1889).  Where 
a  reorganized  company  continues  and 
assumes  payment  of  a  liability  of  the 
old  company  and  new  advances  are 
made  thereunder  the  new  company  is 
liable  thereon.  Baker  v.  Harpster,  33 
Pac.  Rep.,  415  (Kan.,  1889).  A  corporation 
may  be  liable  for  the  debts  of  another 
corporation  whose  property  it  takes,  to 
the  extent  that  such  property  is  im- 
pressed with  a  trust  In  this  case  all 
the  property  of  an  insolvent  company 
was  leased  to  another  company.  Chi- 
cago, etc.,  R'y  V.  Chicago  Bank,  134  U. 
S.,  376  (1890).  Where  railroad  property 
purchased  at  foreclosure  sale  was  trans- 
ferred by  the  purchaser  to  a  corporation 
for  the  bonds  and  stock  of  the  latter, 
the  New  York  court  of  appeals  held  that 
such  corporation  "paid  no  value,  and 
held  the  property  subject  to  any  equi- 
table lien  to  which  it  was  subject  in  the 
hands  of  its  grantors."  Vilas  v.  Page, 
106  N.  Y.,  439,  465  (1887).  Where  the 
assets  of  a  corporation  are  transferred 
to  a  party  who  agrees  to  pay  the  debts, 
the  creditors  may  enforce  the  agreement 
and  collect  from  him.  Dimick  v.  Reg- 
ister, 9  S.  Rep.,  79  (Ala.,  1891).  A  cred- 
itor holding  an  unpaid  promissory  note 
cannot  by  bill  in  equity  bring  in  the 
directors  to  hold  them  liable  for  false 


representations  and  also  claim  that  tho 
company  was  not  duly  incorporated, 
and  also  bring  in  a  subsequent  corpora- 
tion that  took  all  the  assets  of  the  first, 
and  also  bring  in  those  persons  who 
finally  obtained  such  assets  —  all  in  one 
bill  brought  to  collect  the  debt.  Na- 
tional Bank  v.  Texas,  etc.,  Co.,  13  S.  W. 
Rep.,  101  (Tex.,  1889).  Where  property 
is  to  bo  turned  into  a  corporation  for 
stock,  but  work  is  to  be  done  by  the 
owners  on  the  property  before  it  is  so 
turned  in,  the  corporation  is  not  liable 
to  third  persons  for  such  work,  the  deeds 
never  having  been  made  to  it.  Rathbun 
V.  Snow,  133  N.  Y.,  343  (1890).  See,  also,, 
on  this  subject,  ch.  LII,  infra,  as  to  the 
liability  of  a  purchaser  of  a  railroad  at 
foreclosure  sale. 

1  Russell  V.  Post,  138  U.  S.,  435  (1891). 

2  See  §§  6,  663a,  supra. 

3  Gray  v.  National  St,  Co.,  115  TJ.  S., 
116  (1855).  This  rule  of  law  is  too  well 
established  to  need  many  citations.  A 
railroad  corporation  which  purchases 
the  property  of  another  railroad  cor- 
poration is  not  liable,  upon  the  dissolu- 
tion of  the  latter,  for  a  tort  committed 
by  it.  Chesapeake,  etc.,  R.  R  Co.  v. 
Griest,  4  S.  W.  Rep.,  333  (Ky.,  1887> 
Of.  Batterson  v.  Cincinnati,  etc.,  R'y, 
53  Mich.,  135  (1884).  Informalities  in  a 
receiver's  sale  do  not  render  the  pur- 
chasing corporation  liable  to  return  to 
the  old  corporation  >  the  property  to- 
gether with  improvements.  Mining 
Co.  V.  Mining  Co.,  116  lU.,  170  (1886). 
The  incorporation  of  a  reorganized  com- 
pany, giving  it  all  the  rights,  etc.,  of 
the  old  company,  does  not  give  it  title 
to  a  judgment  obtained  by  the  old  com- 
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§  670.  Bights  and  Udbilities  of  mortgagees  of  a  corporation  that 
jpurchases  property  and  issues  stocic  in  payment  therefor. —  Where 
a  corporation  transfers  all  i,ts  property  to  another  corporation,  and 
the  latter^company  immediately  gives  a  mortgage  on  all  the  prop- 


pany.  Wilmington,  etc.,  R.  R.  v.  Down- 
ward, 14  Atl.  Rep.,  720  (Del.,  1888).  A 
railroad  corporation  purchasing  prop- 
erty of  another  railroad  corporation  at 
foreclosure  sale  is  not  liable  for  debts 
of  latter.  Hoard  v.  Chesapeake,  etc., 
R'y,  123  U.  S.,  223  (1887).  And,  in  gen- 
eral, that  the  new  corporation  is  not 
liable  for  the  debts  of  the  old,  see 
President,  etc.,  v.  Moore,  21  Miss.,  157 
(1849) ;  Shaw  v.  Norfolk,  etc.,  R.  R,  82 
Mass.,  407  (1860);  Pennsylvania,  etc., 
Co.'s  Appeal,  101  Pa.  St.,  576  (1882); 
Smith  V.  Chicago,  etc.,  R.  R.,  18  Wis., 
17  (1864);  NefE  u  Wolf,  etc.,  Co.,  50 
Wis.,  585  (1880) ;  Houston,  etc.,  R.  R.  v. 
Shirley,  54  Tex.,  135  (1880) ;  Commercial 
Bank  v.  Lockwood,  2  Harr.  (Del.),  8 
(1835);  Menasha  v.  Milwaukee,  etc.,  R. 
R.,  52  Wis.,  414  (1881) ;  Lake  Erie,  etc.,  R. 
R.  v.  Griffin,  93  Ind.,  487  (1883);  Gilraan 
V.  Sheboygan,  etc.,  R  R,  37  Wis.,  317 
(1875) ;  Sappington  v.  Little  Rock,  etc., 
R  R,  37  Ark.,  28  (1881);  Cook  v.  De- 
troit, etc.,  R  R.,  43  Mich.,  349  (1880). 
Sometimes,  however,  under  the  terms 
of  a  consolidation  of  companies,  the 
new  consolidated  company  is  liable  for 
the  debts  of  the  old.  Indianola  R  R.  v. 
Fryer,  56  Tex,  609  (1883);  Louisville, 
etc.,  R  R.  Co.  V.  Boney,  20  N.  E.  Rep., 
433  (Ind.,  1889);  Indianapolis  R  R  v. 
Jones,  24  Ind.,  465  (1868);  Columbus, 
etc.,  R  R  V.  Powell,  40  id.,  37  (1872); 
Montgomery,  etc.,  R.  R  v.  Boring,  51 
Ga.,  583  (1874);  Thompson  v.  Abbott,  61 
Mo.,  176  (1875),  where  the  property  of 
the  old  was  given  by  the  legislature  to 
the  new  corporation  —  a  municipal  case. 
See,  also,  Rome,  etc.,  R.  R.  ■;;.  Ontario, 
etc.,  R  R,  16  Hun,  445  (1879).  In  some 
cases  the  creditors  of  the  old  company 
may  follow  its  property  into  the  hands 
of  a  new  company  to  which  the  prop- 
erty is  sold  by  an  ordinary  sale.  Mar- 
shall  V.  Western,  etc.,  R  R,  92  N.  C, 


822  (1885);  Railroad  v.  Rollins,  83  id., 
533  (1880);  Young  v.  Rollins,  85  id.,  485 
(1881),  involving  a  receiver.  The  new 
company  may  enforce  the  I'ight  of  the 
old  one  to  indemnity.  Miller  v.  Lan- 
caster, 5  Coldw.  (Tenn.),  514  (1868).  Or 
may  settle  a  suit  against  the  old  one. 
Paine  v.  Lake  Erie,  etc.,  R.  R,  31  Ind., 
383  (1869).  lu  general,  see  Slatterly  v. 
St.  Louis,  etc.,  Co.,  4  S.  W.  Rep.,  79  (Mo., 
1887).  A  new  corporation  taking  assets 
of  an  old  corporation  is  liable  to  cred- 
itors of  the  latter  to  the  extent  of  prop- 
erty so  taken.  Brum  v.  Merchants', 
etc.,  Ins.,  Co.,  16  Fed.  Rep.,  140  (1883); 
Hibernia  Ins.  Co.  v.  New  Orleans,  etc., 
Co.,  13  Fed.  Rep.,  516  (1883) ;  Same  v.  St 
Louis,  etc.,  Co.,  10  Fed.  Rep.,  596  (1881). 
For  a  case  where  the  stockholders  of 
the  new  corporation  give  a  bond  to  pay 
the  debts  of  the  old  one,  see  Planters' 
Ins.  Co.  V.  Wicks,  4  S.  W.  Rep.,  172 
(Tenn.,  1887).  Where  the  corporation 
sells  all  its  assets,  and  the  purchasing 
corporation  gives  its  bonds  to  the  stock- 
holders of  the  former,  such  bonds  be- 
long to  the  corporate  creditors.  Peters 
V.  Fort  Madison,  etc.,  Co.,  34  N.  W.  Rep., 
190  (Iowa,  1887).  Where  an  insolvent 
corporation  transfers  its  assets  to  a  new 
corporation,  which  agrees  to  pay  the 
debts  of  the  former,  the  liability  of  the 
latter  may  be  enforced  by  creditors  of 
the  former  corporation.  Island,  etc., 
Bank  v.  Sachtleben,  3  S.  W.  Rep.,  733 
(Tex.,  1887).  A  mere  device  by  which 
corporate  property  is  sold  under  an  ex- 
ecution, is  purchased  by  a  person  inter- 
ested in  the  corporation  and  then  trans- 
ferred to  a  new  corporation  having  the 
same  stockholders  as  the  old  one,  is  void 
as  against  creditors  of  the  first  corpora- 
.  tion.  They  may  hold  the  new  corpora- 
tion liable  to  the  extent  of  the  value  of 
the  property  so  conveyed.  Hancock  v. 
Holbrook,  3  S.  Rep.,  851  (La.,  1888).     An 
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erty,  a  judgment  creditor  of  the  former  company  may  cause  the 
sale  and  the  mortgage  to  be  set  aside  as  a  fraud  upon  his  rights, 
and  the  property  may  be  subjected  to  the  payment  of  his  debt.' 

Where  a  corporation  issues  stock  for  propertj"^  it  is  not  a  lona 
fide  purchaser  of  that  property.^  But  a  claim  against  one  com- 
pany, which  is  assumed  by  another  company,  upon  the  latter  com- 
pany buying  out  the  former,  is  not  to  be  paid  out  of  the  assets  of  the 
latter  company  in  preference  to  a  mortage  upon  all  of  its  property.'' 

Where  property  is  sold  to  the  corporation  for  shares  of  stock, 
and  the  corporation  issues  a  mortgage  on  the  property  and  refuses 
to  deliver  the  stock,  the  claim  of  the  vendor  for  damages  does  not 
have  priority  over  the  mortgage.* 

Where  a  stockholder  of  a  vendor  corporation  sets  aside  the  sale 
of  the  railroad  as  ultra  vires,  a  mortgage  given  by  the  vendee  cor- 
poration is  void.  The  bondholders  are  however  entitled  to  en- 
force payment  from  any  other  property  owned  by  the  vendee.' 


unsecured  creditor  of  aa  old  corpora- 
tion is  prior  in  lien  to  one  who  with 
knowledge  takes  a  lien  on  property 
after  it  has  been  conveyed  to  a  new 
corporation.  Blair  v.  St.  Louis,  etc.,  R. 
R  Co..  34  Fed.  Rep.,  148  (1885).  A  cred- 
itor of  an  old  corporation  may  follow 
its  property  into  ttie  hands  of  a  consoli- 
dated company  to  which  it  was  trans- 
ferred and  stock  therefor  issued  to  the 
old  stockholders.  Martin  v.  Zellerbach, 
38  Cal.,  300  (1869).  See,  also,  §  206 ;  6 
N.  Y.  Supp.,  459 ;  31  N.  E.  Rep.,  364. 

'  A  receiver  will  be  appointed.  Cole 
V.  Millerton,  etc.,  Co.,  133  N.  Y.,  164 
(1892).  A  corporate  creditor  may  at- 
tack a  transfer  of  all  the  corporate  prop- 
erty to  another  corporation  even  though 
the  latter  agrees  to  pay  the  debts  of  the 
former.  A  trustee  of  a  mortgage  given 
by  the  vendee  company  on  the  property 
is  not  bona  fide  when  the  oflScers  of  the 
two  companies  are  the  same  and  the 
trustee  knew  thereof.  The  bondholders 
are  chargeable  with  notice  of  facts 
known  to  the  trustee.  Cole  v.  Millerton, 
etc.,  Co.,  59  Hun,  317  (1891).  Bondhold- 
ers who"  took  with  notice  that  the  prop- 
erty was  received  by  the  corporation 
from  another  corporation  in  payment 
for  stock,  and  that  the  latter  corporation 
was  in  debt,  cannot  hold  as  against  such 


creditors.  Blair  v.  St  Louis,  etc.,  R'y, 
22  Fed.  Rep.,  37  (1884).  Where  a  corpo- 
ration conveys  all  its  property  to  another 
corpoi'ation  in  payment  for  its  stock,  the 
latter  corporation  agreeing  to  pay  all 
the  debts  of  the  former,  a  mortgagee  of 
the  latter  company  takes  precedence 
over  the  judgment  of  a  ci'editor  of  the 
former  company,  such  judgment  being 
subsequent  to  the  mortgage.  Blair  v. 
St.  Louis,  etc.,  R  R,  25  Fed.  Rep.,  684 
(1885).  But  contra,  if  the  mortgagee 
took  with  actual  knowledge.  Id.,  34  id. 
148  (1885).  A  creditor  of  a  corporation 
owning  an  uncompleted  railroad  can- 
not claim  a  lien  thereon  prior  to  that  of 
the  mortgage  of  a  subsequent  corpora- 
tion which  purchased  the  road,  when 
there  never  was  any  record  evidence  of 
any  lien  and  the  subsequent  corporation 
had  no  actual  notice  of  the  claim.  Blair 
V.  St.  Louis,  etc.,  R  R,  27  Fed.  Rep.,  170 
(1886). 

3  Rogers  v.  New  York,  etc.,  Land  Co., 
134  N.  Y.,  197  (1893).  Cf.  §  727,  infra, 
on  notice. 

3  Fogg  V.  Blair,  133  U.  S.,  534  (1890). 

*  Farmers,' etc.,  Co.  v.  Toledo,  etc.,  Co., 
54  Fed  Rep.,  759  (1893). 

5  City  of  Knoxville  v.  Knoxville,  etc., 
R  R,  33  Fed.  Rep.,  758  (1884). 
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A  mortgage  by  a  consolidated  railroad  in  Indiana  takes  preced- 
ence over  the  unsecured  debts  of  the  constituent  companies.  By 
statute  the  consolidated  company  is  liable  for  those  debts,  unless 
the  articles  of  consolidation  provide  otherwise.' 

§  671.  Sale  of  partnership  property  to  a  corporation  for  stocJc  0/ 
the  latter. —  The  rules  laid  down  in  the  preceding  sections  are  ap- 
plicable in  most  respects  to  a  sale  by  a  partnership  of  all  its  prop- 
erty to  a  corporation  in  exchange  for  stock.  Such  sales  often,  are 
made  in  order  to  merge  a  solvent  copartnership  into  a  corpora- 
tion. They  are  also  made  sometimes  by  an  embarrassed  or  insolv- 
erit  firm.  In  such  a  case  the  creditors  of  the  firm  may  object. 
They  may  levy  an  attachment  or  execution  on  the  propertj'',^  or 
reach  the  stock,'  or  file  a  bill  in  equity  to  set  the  sale  aside,''  or  in 


1  Tysen  v.  Wabash  R'y,  15  Fed.  Rep., 
763  (1883);  but  see  Wabash,  etc.,  Rail- 
way V.  Ham,  114  U.  S.,  587.  The  case  of 
Compton  V.  Railway,  45  Ohio  St.,  593 
(1888),  passed  upon  the  same  bonds,  and 
it  was  held  that  these  bonds  constituted 
a  lien  on  the  property  of  the  old  com- 
pany, and  were  prior  in  right  to  the 
mortgage  bonds  of  the  consolidated 
company ;  refusing  to  follow  Wabash, 
etc..  Railway  v.  Ham,  114  U.  S.,  587. 
General  creditors  of  a  road  that  is  con- 
solidated with  another  have  no  equitable 
lien  on  the  bonds  issued  by  the  consoli- 
dated company.  Hervey  v.  111.  Mid.  R'y, 
28  Fed.  Rep.,.  169  (1884). 

2  Booth  V.  Bunce,  33  N.  Y.,  139  (1865); 
San  Francisco,  etc.,  R  R.  v.  Bee,  48  Cal., 
398  (1874). 

3  Where  a  firm  turns  all  its  property 
into  a  corporation  for  stock,  a  firm 
creditor  canKot  reach  the  stock  of  one 
member  of  the  firm  in  preference  to 
other  creditors  of  that  member.  Singer, 
etc.,  Co.  1).  Carpenter,  17  N.  E.  Rep.,  761 
(111.,  1888).  If  the  partnership  is  insolv- 
ent, then  the  stock  issued  is  "  watered," 
and  the  subscribers  are  liable  as  though 
no  payment  was  attempted.  Sayler  v. 
Simpson,  4  R'y  &  Corp.  L.  J.,  195  (Ohio, 
1888). 

*A  creditor  of  an  insolvent  person 
may  treat  as  void  a  conveyance  of  all 
his  property  to  a  corporation  in  ex- 
change foi'  its  shares  of  stock.    He  may 


file  a  bill  to  set  aside  the  conveyanca 
Terhune  v.  Skinner,  19  Atl.  Rep..  377 
(N.  J.,  1889).  In  an  action  by  a  judgment 
creditor  of  a  partnership  to  set  aside  a 
conveyance  of  all  its  property  to  a  cor- 
poration m  consideration  of  its  stock, 
the  corporation,  its  mortgagee,  the  co- 
partners and  creditors  assenting  to  the 
transfer  are  all  necessary  parties.  Na- 
tional Broadway  Bank  v.  Yuengling,  58 
Hun,  474  (1890).  A  judgment  creditor 
of  a  failing  firm  may  set  aside  an  as- 
signment of  their  property  to  a  corpo- 
ration formed  to  take  over  the  property, 
even  though  the  shares  of  stock  have 
been  sold.  Gardner  v.  C.  B.  Keogh,  etc., 
Co.,  63  Hun,  519  (1892).  Creditors  of  a 
firm  that  is  transformed  into  a  corpora- 
tion may  pursue  the  firm's  assets  so 
transferred.  Williams  v.  Colby,  6  N.  Y. 
Supp.,  459  (1889).  Where  partnership 
assets  are  transferred  to  a  corporation 
in  payment  for  its  stock,  and  the  cor- 
poration pays  part  of  the  debts  of  the 
partnership  and  becomes  insolvent,  a 
member  of  the  partnership  who  individ- 
ually gave  security  for  some  of  the 
partnership  debts  cannot  claim  a  lien 
on  the  corporate  assets  in  priority  to 
corporate  creditors.  Warner  v.  Steb- 
bins,  47  N.  W.  Rep.,  102  (Mich.,  1890).  It 
is  a  disposal  of  property  for  the  purpose 
of  hindering  and  delaying  creditors 
within  the  meaning  of  the  second  sec- 
tion of  the  statute  of  frauds  for  an  in- 
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certain  cases  hold  the  purchasing  company  liable  for  the  debt.' 
The  remedies  of  the  creditors  are  ample. 

A  solvent  copartnership  may  by  consent  of  the  whole  firm  merge 
itself  into  a  corporation,  proper  provision  being  made  for  the  pay- 
ment of  creditors.' 

Where  a  person  who  holds  property  which  belongs  to  another 
person  sells  the  property  for  stock  in  a  corporation,  the  latter  per- 
son may  claim  the  stock.' 


solvent  firm  to  mortgage  all  their  prop- 
erty to  a  trustee  and  take  the  bonds 
secured  by  that  mortgage,  even  though 
they  take  the  bonds  to  turn  over  to  their 
creditors.  But  the  act  is  voidable  only 
as  to  those  c\'editors  who  object  and 
contest  the  matter.  National  Bank,  etc., 
V.  Sprague,  21  N.  J.  Eq.,  530  (1870). 

'  Where  a  person  sells  all  his  business 
to  a  corporation  for  stock,  there  is  a 
strong  presumption  that  the  corporation 
assumed  the  debts  of  the  business.  Bre- 
mau,  etc.,  Bank  v.  Branch,  etc.,  Co.,  16 
S.  W.  Rep.,  309  (]>Io.,  1891).  Under  the 
facts  in  the  case  of  Breman,  etc.,  Bank  v. 
Branch,  etc.,  Co.,  16  S.  W.  Eep.,  309 
(Mo.,  1891),  it  was  held  that  a  corpora- 
tion organized  by  a  business  man,  and 
to  which  he  had  conveyed  all  his  prop- 
erty, was  liable  on  his  note,  although  it 
had  not  assumed  any  of  his  debts.  See, 
also.  Fort  Worth,  etc.,  Co.  v.  Hettson, 
16  S.  W.  Eep.,  551  (Tex.,  1891).  Where 
a  partnership  turns  itself  into  a  corpo- 
ration, the  latter  is  not  a  bona  fide 
holder  of  notes  owned  by  the  former. 
McElwee,  etc.,  Co.  v.  Trowbridge,  62 
Hun,  471  (1891).  A  corporation  taking 
all  the  assets  of  a  partnership  under  an 
agreement  of  the  partners  that  it  would 
pay  the  liabilities  to  the  extent  of  the 
assets  cannot  be  made  liable  on  a  debt 
due  one  of  the  partners  until  it  is  ascer- 
tained that  the  assets  exceed  the  liabili- 
ties and  until  it  has  agreed  to  pay  the 
liabilities.  Adams  v.  Empire,  etc.,  Co.,  4 
N.  Y.  Supp.,  738  (1889).  As  regards  the 
power  of  the  corporation  to  assume  the 
obligations  of  the  copartnership,  see 
McClellan  v.  Detroit,  etc.,  Works,  56 
Mich.,  579  (1885). 

2  Partners  who  merge  their  partner- 


ship into  a  corporation  and  take  stock 
in  payment  thereby  waive  liens  which 
existed  in  the  partnership.  Francklyn 
V.  Sprague,  131  U.  S.,  315  (1887).  A 
solvent  mercantile  firm  may  transfer 
all  their  assets  to  a  new  corporation  in 
payment  for  stock  and  then  pledge  the 
stock  to  certain  of  their  creditors.  Coal- 
dale  Coal  Co.  V.  Nat'l,  etc.,  Bank,  31  Atl. 
Eep.,  811  (Pa.,  1891).  Where  a  person 
sells  goods  to  a  corporation  and  agrees 
to  take  payment  in  stock,  he  must  take 
the  stock  at  par,  even  though  its  actual 
and  market  value  is  much  less  than 
par.  Tilkey  v.  Augusta,  etc.,  E.  B.,  10 
S.  E.  Eep.,  448  (Ga.,  1889).  Where  two 
members  of  a  firm  give  notice  of  a  dis- 
solution of  the  firm  and  then  transfer 
all  the  assets  to  a  newly-formed  corpo- 
ration, the  court  will  place  all  the  prop- 
erty in  the  hands  of  the  third  member 
of  the  firm  for  the  purpose  of  winding 
it  up.  Macdonald  v.  Trojan,  etc.,  Co.,  10 
N.  Y.  Supp.,  91  (1890).  Where  by  agree- 
ment a  partnership  is  merged  into  a 
corporation  and  then  one  partner  is  re- 
fused his  part  of  the  stock,  he  may  sue 
for  an  accounting  and  payment  in  cash. 
Crosby  Lumber  Co.  v.  Smith,  51  Fed. 
Rep.,  63  (1893).  Under  a  partnership 
agreement  providing  for  incorporation, 
part  of  the  partners  may  incorporate, 
transfer  the  property  to  the  corporation 
and  compel  the  other  partners  to  pay 
in  to  the  corporation  the  amounts  of 
money  contemplated  by  the  partner- 
ship agreement  before  the  stock  is  is- 
sued to  them.  Hennessy  v.  Griggs,  44 
N.  W.  Eep.,  1010  (N.  D.,  1890). 

'Chapman  v.  Porter,  69  N.  Y.,  376 
(1877);  Matter  of  Gilbert,  104  id,,  213 
(1887). 
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§§  672-677.  Consolidations,  leases  and  sales  of  railroads. —  This 
fiubject  is  considered  elsewhere.' 

§  678.  A  corporation  cannot  he  a  partner  in  a  partnership. — 
This  is  an  old  principle  of  law,  but  it  is  subject  to  exceptions.  It 
is  held  to  be  an  ultra  vires  act,  because  the  stockholders  are  en- 
titled to  have  their  directors  conduct  the  business  without  sharing 
that  power  with  a  partner.^ .  If  a  partnership  has  been  formed  with 
an  individual,  the  latter  cannot  throw  the  business  into  statutory 
insolvent  proceedings ; '  and  the  corporation  cannot  avoid  the  pay- 
ment of  a  liability  which  the  partnership  has  incurred ;  *  nor  can 
an  obligation  to  the  corporation  be  repudiated  on  that  ground.' 
If  the  corporation  has  but  one  stockholder  he  may  make  it  a  part- 
ner in  a  partnership.*  Sometimes  the  relationship  is  held  to  be 
that  of  principal  and  agent  instead  of  partnership.'  There  have 
been  many  dicta  to  the  effect  that  a  corporation  cannot  be  a  part- 
ner.* The  question  has  arisen  indirectly  in  many  cases  involving 
railroad  traffic  and  pooling  contracts,'  and  in  still  other  cases  where 
illegal  combinations  in  restraint  of  trade  have  been  made ; '°  but 
there  are  very-  few  authorities  bearing  directly  on  the  question. 

§  679.  A  corporation  cannot  he  an  executor  or  an  administrator. 
The  duties  of  the  office  are  personal  and  incapable  of  beiug  dele- 
gated to  an  agent.  Since  a  corporation  acts  only  through  agents, 
it  cannot  assume  the  duties  of  an  executor."    The  charter  of  the 

1  See  §§  893-896.  counting  in  a  partnership  of  which  it  is 

2  "  It  is  a  violation  of  law  for  corpora-  a  member.  Standard  Oil  Co.  v.  Scofleld, 
tions  to  enter  into  a  partnership,"  and    16  Abb.  N.  C,  373  (1885). 

their  charters  may  be  forfeited  for  the  «  Allen  v.  Woonsocket  Co.,   11  E.  1, 

offense.    People  v.  North  River  S.  Rep.  288  (1876). 

Co.,  131  N.  Y.,  583,  633  (1890).  '  Marine  Bank  v.  Ogden,  39  111.,  245 

3  Whittenton  Mills  v.  Upton,  76  Mass.,  (1863).  In  the  case  of  Holmes  v.  Old 
582  (1858).     ,  Colony  R.  E.   Co.,  71   Mass.,  58  (1858), 

*  Catskill  Bank  v.  Gray,  14  Barb.,  471  where  the  corporation    shared    in  the 

<1851).    Contra,  Gunn  v.  Central  R.  R.  &  profits  only,  no  partnership  was  held  to 

B.  Co.,  74  Ga.,  509  (1885),  where  a  rail-  exist 

road  was  held  not  liable  for  injuries  to  *  New  York,  etc.,  Canal  Co.  v.  Fulton 

s,  passenger  sustained  while  traveling  Bank,  7  Wend.,  413  (1831).  Of,  1  Lindley 

upon  a  boat  operated  by  the  road  and  an  on  Pai'tn.,  p.  86. 

individual  as  partners.    But  see  Block  v,  9  See  ch.  LIII,  infra. 

Fitchburg  R.R.,  139  Mass.,  308  (1885).  i»Ch.  XXIX,  supra. 

A  corporation  and  a  person  to  whom  it  n  Georgetown    College   v.  Brown,   34 

has  agreed  to  sell  its  property  may  be  Md.,  450  (1871),  where  it  was  also  held 

liable  as  partners  to  creditors  of  the  for-  that  a  corporation  will  not  be  allowed, 

mer.    Cleveland,  etc.,  Co.  v.  Courier  Co.,  as  in  England,  to  designate  a  person  to 

34  N.  W.  Rep.,  556  (Mich.,  1887).  administer  with  the  will  annexed.     See, 

'French  v.  Donohue,  39  Minn.,   Ill  also,  Matter  of  Thompson,  31  fiarb.,  384 

(1882).    Corporation  may  enforce  an  ac-  (1861). 
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corporation  may,  however,  expressly  authorize  it  to  act  as  executor 
or  trustee. 

The  old  rule  that  corporations  could  not  take  property  in  trust 
for  the  use  of  others  is  now  obsolete.'  They  cannot,  however,  take 
property  in  trust  where  they  could  not  take  the  same  property 
absolutely. 

If  a  corporation  be  incompetent  to  act  as  trustee,  the  devise  or 
grant  will  not  thereby  become  void ;  a  court, of  equity  will  appoint 
a  proper  trustee  to  carry  out  and  execute  the  trust.* 

§  680.  Stocliliolder' s  riglit  to  prevent  the  corporation  from  under- 
taking  a  new  business. —  It  is  uUr^  vires  of  a  corporation  to  under- 
take to  carry  on  a  business  which  is  not  fairly  within  the  scope  of 
the  business  described  in  its  charter.  When  such  an  attempt  is 
made  on  the  part  of  the  directors  or  a  majority  of  the  stockhold- 
ers, a  dissenting'  stockholder  may  insist  upon  the  corporate  busi- 
ness being  confined  to  the  limits  of  the  corporate  charter ;  and  he 
may  enjoin  or  set  aside  any  acts  which  do  not  conform  to  those 
limits.  Thus,  a  corporation  formed  to  manufacture  iron  cannot  go 
,  into  the  flour  and  mill  business.' 

§  681.  Miscellaneous  ultra  vi/res  acts. — It  has  been  held  that  a 
stockholder  in  a  hotel  company  cannot  enjoin  the  managers  from 
leasing  a  part  of  the  property  for  other  purposes,  there  being  suffi- 
cient accommodation  left  for  ,the  hotel.*  But  any  misapplication 
or  waste  of  the  property  of  a  corporation  may  be  remedied  by 
a  member  thereof.' 

It  is  illegal  for  the  directors  or  a  majority  of  the  stockholders  to 
give  awaj"^  the  assets  of  the  corporation  for  the  promotion  of  other 
enterprises."    The  stockholder  may  enjoin  any  act  on  the  part  of 

1  Vidal  V.  Girai-d's  Ex'rs,  3  How.,  137,  matters  in  which  they  have  no  interest,. 
187  (184i),  where  Mr.  Justice  Story  said :  yet  if  property  be  devised  or  granted  to 
"  Where  a  corporation  has  legal  capac-  a  corporation  upon  trust,  partly  for 
ity  to  take  real  and  personal  estate,  itself  and  partly  for  another,  it  may  ex- 
then  it  may  take  and  hold  it  upon  trust  ecute  the  trust  One  mission  society 
in  the  same  manner  and  to  the  same  coi-poration  may  take  property  in  trust 
extent  as  a  private  individual  may  do ; "  for  another  mission  society  corporation. 
Chapin  v.  School  District,  etc.,  35  N.  H.,  Sheldon  v.  Chappell,  47  Hun,  59  (1888). 
445  (1857),  holding  that  a  corporation  ^vidal  v.  Girard's  Ex'rs,  3  How.,  137 
may  be  trustee  of  a  charity  if  consistent  187  (1844) ;  Chapin  v.  School  District,  35 
with  the  object  of  its  creation.    See,  N.  H.,  445  (1857). 

also,  §  693,  infra;  Phillips  Academy  v.  '  Cherokee  Iron  Co.  v.  Jones,  53  Ga,, 

King,  13  Mass.,  546  (1815),  holding  that  376  (1874). 

a    corporation    aggregate,   may    be    a  *  Simpson    v.    Westminster,   etc.,   H. 

trustee;  Perry  on  Trusts,  §  43  et  seq.;  Co.,  8  H.  L.  C,  713  (1860). 

Robertson    v.   Bullions,  11    N.   Y.,   343  ''Armstrong    v.    Church    Society,   13 

(1854),  a 'religious  society.     Matter    of  Grant  Ch.  (U.  C),  553  (186*7). 

Howe,  1  Paige,  314  (1838),   holds  that  "  Back  pay  cannot  be  voted  to  the  di-- 

while  corporations  cannot  be  trustees  in  rectors.     It  is  an  illegal  gift     See  §  657, 
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the  state  which  is  in  violation  of  the  charter  which  it  granted  to 
the  corporation.  It  was  to  enjoin  a  tax  by  the  state  under  such 
circumstences  that  the  case  of  Dodge  v.  Woolsey^  arose.  But  it 
has  been  held  that  a  stockholder  cannot  enjoin  his  corporation  from 
paying  money  to  a  rival  company  to  induce  the  latter  to  discontinue 
business.^ 

Although  a  national  bank  buys  bonds  which  it  has  no  power  to 
buy  and  agrees  to  sell  them  back  to  the  vendor  at  a  certain  price, 
yet  it  cannot  set  up  the  plea  of  ultra  vires  when  it  is  sued  by  the 
vendor  for  refusal  to  sell  them  back.' 

A  corporation  is  liable  on  its  agreement  to  give  a  percentage  of 
its  profits  to  a  manufacturer  of  certain  machinery,  even  though ' 
other  corporations  have  also  agreed  to  do  the  same.^ 

A  savings  bank  and  trust  company  cannot  be  held  liable  for  lossea 
on  speculations  in  cotton,  although  it  represented  that  its  orders 
were  for  responsible  customers.* 

The  contract  of  a  railroad  company  not  to  oppose  the  passage  of 
a  law  giving  land  to  another  corporation,  the  land  to  be  divided 
subsequently,  is  illegal  and  not  enforceable.^ 

After  a  land  company  has  purchased  a  stock  of  goods  and  sold 
them,  it  cannot  defeat  an  action  for  the  price  of  the  sale  to  it  by 
the  defense  of  ultra  vires.     The  contract  has  been  executed.' 

A  corporation  receiving  goods  ultra  vires  to  sell  on  commission 


supra.  But  directors  may  compromise 
corporate  claims.  Frankfort  Bank  v. 
Johnson,  24  Me.,  490  (1844),  and  eh. 
XLV,  infra.  Directors  cannot  legally- 
pay  out  money  which  is  not  owed. 
Salem  Bank  v.  Gloucester  Bank,  17 
Mas?.,  1,  39  (1830).  Directors  should  not 
use  corporate  funds  to  sue  for  a  libel  on 
themselves  as  directors,  but  where  the 
stockholders  were  informed  of  the  pay- 
ment it  will  not  be  disturbed.  Studdert 
V.  Grosvenor,  55  L.  T.,  171.-  The  money 
of  a  city  cannot  be  used  to  buy  a  gold 
chain  for  the  mayor.  Attorney-General 
V.  Mayor,  etc.,  26  L.  T.  Rep.  (N.  S.),  393 
(1872).  Nor  to  give  extra  pay  to  a  clerk. 
Ex  parte  Millish,  8  id.,  47  (1863).  Nor 
can  lodge  funds  be  given  to  outside 
charitable  purposes.  Polar  Star  Lodge 
V.  Polar  Star  Lodge,  13  La.  Ann.,  53 
(1861).  Where  a  stockholders'  meeting 
has  recommended  that  a  week's  extra 
pay  as  a  gratuity  to  the  workmen  of  a 


manufacturing  corporation  be  given, 
and  the  directors  give  it,  a  dissenting 
stockholder  cannot  hold  the  directors 
liable  therefor.  Hampson  v.  Price's, 
etc.,  Co.,  45  L.  J.  (Ch.),  437  (1876) ;  Clarke 
V.  Imperial  Gaslight  &  C.  Co.,  4  B.  &  Ad., 
315  (1833),  upholding  a  grant  of  an  an- 
nuity to  a  disabled  clerk.  A  bank  may 
make  a  gift  to  the  children  of  a  deceased 
superintendent  Henderson  v.  Bank,  59 
L.  T.  Eep.,  856  (1888). 

1 18  How.,  331  (1855). 

2 Leslie  v.  Lorillard,  110  N.  Y.,  519 
(1888). 

'Logan  County  Bank  v.  Townsend, 
139  U.  S.,  67  (1891). 

« Good  V.  Doland,  121  N.  Y.,  1  (1890). 

5  Jemison  v.  Citizens',  etc..  Bank,  123 
N.  Y„  135  (1890) ;  S.  C,  44  Hun,  413. 

6  Chippewa,  etc.,  R'y  v.  Chicago,  etc., 
R'y,  44  N.  W.  Rep.,  17  (Wis.,  1889). 

^  Sherman,  etc.,  Co.  v.  Morris,  33  Pac. 
Rep.,  569  (Kaui,  1890). 
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is  nevertheless  liable  for  breach  of  contract  as  to  the  price  of  the 
sale.' 

A  bank  sued  as  bailee  for  a  loss  of  the  special  deposit  cannot  ^et 
up  ultra  vires? 

A  bank  cashier  cannot-buy  boots  and  shoes  for  another  person 
in  the  name  of  the  bank.' 

A  party  with  whom  an  iron  company  contracts  to  deliver  ice 
cannot  recover  damages  for  a  breach  of  the  contract.* 

A  warehouse  company  will  not  be  allowed  to  set  up  ultra  vires 
as  a  defense  to  notes  given  by  it  in  payment  for  grain,  the  charter 
of  the  company  having  authorized  such  purchases,  although  prob- 
ably illegally  so.' 

A  land  company  must  pay  for  services  rendered  in  organizing 
other  companies  to  rent  and  locate  on  the  land  of  the  former.^ 

Many  examples  and  illustrations  of  uWa  vires  acts  and  intra 
vires  acts  are  given  in  the  notes  hereto.' 


•  Union  H.  Co.  v.  Plume,  etc.,  Co.,  20 
Atl.  Rep.,  455  (Conn.,  1889). 

2  First  Nat'l  Bank  v.  Strong,  27  N.  E. 
Rep.,  903  (111.,  1891). 

8  North,  etc.,  Co.  v.  Stebbins,  48  N.  W. 
Rep.,  833  (S.  D.,  1891). 

<  Simmons  v.  Troy  Iron-works,  9  S. 
Rep.,  160  (Ala.,  1891). 

'Carson,  etc.,  Bank  v.  Carson,  etc., 
Co.,  51  N.  W.  Rep.,  641  (Mich.,  1893). 

eSchurr  v.  N.  Y.,  etc.,  Co.,  18  N.  Y. 
Supp.,  454  (1893). 

'  An  educational  institution  may  do- 
nate money  to  the  construction  of  a 
railroad.  Louisville,  etc.,  R.  B.  v.  Liter- 
ary, etc.,  15  S.  W.  Rep.,  1065  (Ky.,  1891). 
A  town  site  corporation  may  give  away 
certain  lots  and  give  a  sum  of  money  to 
a  party  who  In  consideration  thereof 
agrees  to  remove  a  barn,  etc.,  to  another 
location.  Sherman,  etc.,  Co.  v.  Russell, 
26  Pac.  Rep.,  715  (Kan.,  1891);  Same  v. 
Fletcher,  id.,  951.  When  the  corporation 
sues  on  a  contract  assigned  toit,  its  want 
of  power  to  take  the  assignment  must 
be  proved  by  the  defendant.  Warder, 
etc.,  Co.  V.  Jack,  48  N.  W.  Rep.,  729 
(Iowa,  1891).  Having  enjoyed  the  bene- 
fits of  a  contract  a  corporation  cannot 
refuse  payment  of  the  amount  due  on 
the  plea  of  ultra  vires.  So  held  where  a 
brewing   company  took  a   lease  of   a 


saloon.  Heims,  etc.,  Co.  v.  Flannery,  37 
N.  E.  Rep.,  286  (111.,  1891).  A  rural 
cemetery  company  may  sell  a  large 
number  of  its  lots,  although  the  vendee 
intends  to  resell  them.  Palmer  v. 
Cypress,  etc.,  Cem.,  123  N.  Y.  429  (1890). 
A  corporation  organized  to  act  as  a 
broker  in  buying  and  selling  grain  is 
subject  to  the  same  rule  as  regards 
gambling  contracts  that  individuals  are. 
Peck  V.  Doran,  etc.,  Co.,  57  Hun,  843 
(1890).  The  organization  of  a  company 
to  carry  on  the  lottery  business  in  for- 
eign countries  was  held  legal  in  Macuee 
V.  Persian,  etc.,  Corp.,  62  L.  T.  Rep.,  894 
(1890).  A  private  party  seekmg  to  en- 
join a  corporation  from  using  public 
property  which  the  city  has  leased  to 
such  corporation  cannot  set  up  that  the 
lessee  corpoi-ation  is  acting  ultra  vires. 
Only  the  state  or  the  stockholders  can 
raise  that  objection.  Belcher's,  etc.,  Co. 
V.  St.  Louis,  etc.,  Co.,  13  S.  W.  Rep.,  832 
(Mo.,  1890).  As  regards  the  charter  or 
corporate  power  to  confer  a  degree,  see 
Townsend  v.  Gray,  19  Atl.  Rep.,  635  (Vt, 
1890).  Where  a  lime  and  limestone  cor- 
poration engages  in  the  mercantile  busi- 
ness, it  is  not  liable  for  the  price  of  goods 
sold  and  delivered  to  it  Chewacla,  etc.. 
Works  V.  Dismukes,  6  S.  Rep.,  123  (Ala., 
1889).    Where  an  insurance    company 
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Oat  of  the  various  oases  set  forth  in  this  chapter  a  few  general 
rules  may  be  clearly  drawn  and  stated.  First,  there  is  no  clearly 
defined  principle  of  law  that  determines  whether  a  particular  act 
is  ultra  vires  or  intra  vires.     The  courts  ,are  becoming  more  liberal, 


has  issued  a  policy  which  is  not  author- 
ized by  its  charter,  the  policy  cannot  be 
enforced  by  the  party  who  is  insured. 
The  court  said  in  a  dictum  that  his 
remedy  is  a  suit  in  disaflSirmance  and 
for  an  accounting.  Miller  v.  American, 
etc.,  Co.,  21  S.  W.  Rep.,  39  (Tenn.,  1893). 
While  it  is  true  that  a  stockholder  may 
enjoin  his  company  from  proceeding 
with  its  business,  if  the  objects  thereof 
have  become  unattainable  or  illegal,  yet 
an  unconstitutional  statute  in  Indiana 
forbidding  the  piping  of  natural  gas  to 
places  outside  of  the  state  does  not 
justify  the  suit  of  a  stockholder  in  a  New 
Jersey  construction  company  to  enjoin 
his  company  from  proceeding  to  con- 
struct a  pipe  line  from.  Indiana  to  Chi- 
cago. Benedict  v.  Columbus,  etc.,  Co., 
23  Atl.  Rep.,  485  (N.  J.,  1893).  A  sub- 
scriber or  donator  of  money  to  a  factory 
cannot  prevent  its  moving  away  if  it  is 
a  losing  enterprise.  Ayres  v.  Dutton,  49 
N.  W.  Rep.,  897  (Mich.,  1891). 

Where  a  river  packet  company  pur- 
chases grain  and  pays  partly  therefor,  it 
may  recover  back  the  money  paid  but 
not  damages  for  refusal  of  vendor  to  de- 
liver. Northwestern,  etc..  Packet  Co.  v. 
Shaw,  37  Wis.,  655  (1875).  A  corpora- 
tion and  stockholders  agreed  to  turn 
over  to  defendant  and  others  the  con- 
trol, but  the  latter  were  to  account  for 
rafts  built.  Held,  they  could  not  set  up 
tdtra  vires.  Kach  of  defendants  is  liable 
for  all  as  to  accounting.  Rider  Life  Raft 
Co.  V.  Roach,  97  N.  Y.,  878  (1884).  A 
lock  company  sued  for  the  price  of  locks 
sold  to  it  by  a  commny  incorporated  to 
manufacture  fire-ariiis  cannot  defeat  the 
suit  by  setting  up  that  the  latter  corpora- 
tion had  no  power  to  manufacture  such 
articles.  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.,  63  (1875).  One  director  may 
enjoin  other  directors  from  using  cor- 
porate funds  to  buy  liabilities  of  in- 


solvent competing  concern  for  the  pur- 
pose of  suing  thereon,  and  from  paying 
money  to  prevent  the  rival  concern  get- 
ting its  work  done.  Colles  v.  Iron  City, 
etc.,  Co.,  11  Hun,  397  (1877).  A  manu- 
facturing corporation  selling  a  stoi-e 
with  a  guaranty  of  the  continued  pat- 
ronage of  its  employees,  or  else  a  fixed 
sum  as  indemnity,  is  liable  thereon.  De 
Graff  V.  American,  etc..  Thread  Co.,  31 
N.  Y,  133  (1860\  A  smelting  corpora- 
tion may  purchase  smelting  works. 
Moss  V.  Averill,  10  N.  Y.,  449  (1853).  Per- 
sons who  with  a  corporation  jointly 
purchase  property  cannot  defend  against 
the  price  by  alleging  that  it  was  ultra 
vires  of  the  corporation  to  jjurcliase. 
State  of  Indiana  v.  Woram,  6  Hill,  33 
(1843).  Where  a  stockholder  institutes 
a  suit  to  remedy  a  wrong  to  the  corpo- 
ration, and  while  it  is  pending  new  di- 
rectors are  elected  and  they  proceed  to 
carry  on  the  suit  at  the  corporate  ex- 
pense, any  dissenting  stockholder  may 
enjoin  such  use  of  the  corporate  funds. 
To  allow  it  would  be  to  prejudge  the 
suit  Kernaghan  v.  Williams,  L.  R,  6 
Eq.,  338  (1868).  A  manufacturing  corpo- 
ration borrowing  bonds  in  order  to  use 
them  as  collateral  to  a  loan  is  liable  to 
the  owner  for  their  return.  Beckvvith 
V.  Rochester  Iron,  etc.,  Co.,  13  Weekly 
Dig.  (N.  Y.),  538  {1881).  A  bank  which 
buys  in  a  manufactory  on  an  execution 
sale,  in  order  to  protect  itself,  may  carry 
on  the  business  and  is  liable  for  debts 
incurred  thereby.  Reynolds  v.  Simpson, 
74  Ga.,  454  (1885).  It  is  ultra  vires  for 
a  bank  to  allow  an  overdraft  Mai'ket, 
etc..  Bank  v.  Stump,  3  Mo.  App.,  545 
(1876) ;  Vandall  v.  South  Francisco  Dock 
Co.,  40  Cal.,  83  (1870),  holding  that  a  cor- 
poration empowered  to  buy,  improve, 
etc.,  real  estate  may  appropriate  a  por- 
tion of  its  funds  to  a  railroad  in  consid- 
eration of  lower  rates  and  more  frequent 
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and  many  acts  which  fifty  years  ago  would  have  been  held  to  be 
ultra  vires  would  now  be  held  to  be  intra  vires.  The  courts  have 
gradually  enlarged  the  implied  powers  of  ordinary  corporations 
until  now  such  corporations  may  do  almost  anything  that  an  in- 


trains.  A  bank  which  has  bought  in 
property  on  a  foreclosure  sale,  with  a 
secret  agreement  that  it  will  hold  the 
property  in  trust  for  certain  purposes, 
cannot  repudiate  the  trust  on  the  ground 
that  it  is  uUra  vires.  Whitney  v.  Leo- 
minster Sav.  Bank,  141  Mass.,  85  (1886). 
A  suit  by  a  copper  trading  company  for 
damages  against  a  person  who  had  re- 
fused to  accept  iron  which  he  had  agreed 
to  purchase  of  the  plaintiff  fails.  Cop- 
per Miners  v.  Fox,  16  Q.  B.,  229  (1851). 
Stockholders  may  enjoin  the  company 
from  discounting  paper  in  a  manner 
contrary  to  its  charter,  i.  e.,  without  the 
paper  being  passed  on  by  the  directors. 
May  enjoin  on  the  ground  that  the  char- 
ter is  endangered.  Manderson  v.  Com- 
mercial Bank,  28  Pa.  St,  379  (1857).  A 
person  who  has  taken  from  a  corpora- 
tion an  exclusive  right  to  manufacture 
under  a  patent,  and  has  so  manufact- 
ured, cannot  defeat  an  action  for  the 
royalties  agreed  upon  for  the  goods  al- 
ready manufactured  by  alleging  that 
the  contract  was  ultra  vires.  Hall  Mfg. 
Co.  V.  American  R'y,  etc.,  Co.,  48  Mich., 
331  (1882). 

A  building  corporation  being  sued  for 
breach  of  its  contract  to  keep  pi-operty 
insured  cannot  set  up  that  it  had  no 
power  to  insure.  Chicago  Bldg.  Soc.  v. 
Crowell,  65  111.,  453  (1872).  A  coal  min- 
ing and  transporting  corporation  may 
purchase  and  use  a  steamboat  for  trans- 
porting coal.  Callaway,  etc.,  Co.  v. 
Clark,  82  Mo.,  805  (1862).  A  corporation 
with  power  to  own  land  and  promote 
settlement  may  build  saw-mills  and 
erect  a  hotel.  Watts'  Appeal,  78  Pa.  St., 
370  (1875).  In  Dupee  v.  Boston  Water- 
power  Co.,  114  Mass.,  37  (1873),  the  sale 
by  the  company  of  surt)lus  land,  receiv- 
ing in  payment  stock  of  the  corporation 
itself,  was  upheld  as  against  a  dissent- 
ing stockholder's  action.    A  ferry  com- 


pany having  a  surplus  boat  may  rent  it 
Brown  v.  Winnisimmet  Co.,  98  Mass., 
326  (1865).  A  company  formed  to  work 
a  patent  may  purchase  it.  Leifchild's 
Case,  L.  R.,  1  Eq.,  231  (1865).  Brokers 
employed  by  directors  to  sell  property 
of  the  corporation  cannot  recover  dam-  ' 
ages  from  the  directors  for  a  failure  of 
sale,  due  to  the  vendee  alleging  that  the 
directors  had  no  power  to  sell,  it  being 
proved  by  the  directors  that  they  did 
have  such  power.  Wilson  v.  Miers,  10 
C.  B.  (K  S.),  348  (1861).  Notes  given  by 
a  lumber  manufacturing  corporation  to 
pay  for  stock  in  a  bank  cannot  be  en- 
forced. Sumner  v.  Marcy,  3  W.  &  M., 
105  (1847).  A  manufacturing  company 
is  liable  for  goods  purchased  by  a  store 
owned  by  it.  Dauchy  u  Brown,  24  Vt., 
197  (1852) ;  Seawright  v.  Payne,  6  Lea 
(Tenn.),  383  (1880),  where  an  iron  fur- 
nace company  ran  a  store.  A  corpora- 
tion is  presumed  to  have  power  to  pur- 
chase a  patent  whose  use  pertains  to 
the  business  indicated  by  the  name  of 
the  corporation.  Dorsey  Harvester  Rake 
Co.  V.  Marsh,  6  Fisher's  Pat.  Cas.,  387 
(1873).  A  company  engaged  in  manu- 
facturing and  selling  glass  may  pur- 
chase glass  in  order  to  keep  up  its  stock. 
Lyndeborough  Glass  Co.  v.  Mass.  Glass 
Co.,  Ill  Mass.,  315  (1873;;  Pacific  R.  R 
Co.  V.  Seeley,  45  Mo.,  212  (1870),  where 
a  contract  to  convey  land  to  a  company 
in  consideration  of  a  certain  location  of 
a  railroad  was  hold  unenforceable  as 
against  public  policy.  See,  also,  §  650, 
supra.  A  manufacturing  corporation 
which  runs  a  store  and  sells  goods  may 
collect  for  goods  thus  sold,  though  the 
sales  were  made  by  its  undisclosed 
agent.  Slater  Woolen  Co.  v.  Lamb,  143 
Mass.,  420  (1886) ;  Chester  Glass  Co.  v. 
Dewey,  16  Mass.,  93  (1819).  Contract  by 
packet  company  to  pay  for  harbor  im- 
provements is  ultra  vires  and  not  en- 
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dividual  may  do,  provided  the  stockholders  and  creditors  do  not 
object.  In  the  case  of  railroads  the  courts  are  more  strict.  The 
public  are  interested  in  the  acts  and  operations  of  railroads.  Hence 
the  courts  will  not  allow  railroads  to  sell,  lease  or  mortgage  their 
property,  or  engage  in  any  other  business,  unless  the  public  assent 
through  the  legislature.  But  as  to  the  ordinary  private  corpora- 
tion the  rules  of  ultra  vires  have  been  greatly  relaxed.' 

81  N.  Y.,  507  (1880),  where  a  voluntary 
benevolent  association  having  been  com- 
pelled to  hire  more  room  than  it  needed 
was  held  to  have  power  to  fit  up  and  let 
the  portion  not  required  ;  Temple  Grove 
Seminary  v.  Cramer,  98  N.  Y.,  181  (1885), 
holding  that  a  seminary  of  learning 
may  let  its  building  as  a  boarding-house 
during  the  summer  vacation ;  Gruber 
V.  Washington  &  J.  E.  R.  Co.,  93  N.  G, 
1  (1885),  where  it  seemed  to  the  court 
that  a  lumber  company  in  providing 
transportation  for  its  product  could,  as 
incidental  to  its  own  business,  carry  the 
goods  of  others  and  also  passengers ; 
City  Hotel,  etc.,  v.  Dickinson,  6  Gray, 
586  (1856 1,  holding  that  a  hotel  company 
may  let  a  part  of  its  building  for  shops. 
A  stockholder  may  enjoin  his  company 
from  doing  acts  forbidden  by  statute, 
since  the  charter  is  endangered.  Man- 
derson  v.  Commercial  Bank,  28  Pa,  St., 
379  (1857),  where  the  bank  was  loaning 
usuriously  and  without  the  action  of 
the  directors.  See,  also,  Sparhawk  v. 
Union,  etc.,  E'y,  54  Pa.  St.,  401,  453 
(1867).  A  person  having  sold  and  partly 
delivered  an  article  to  a  corporation 
which  the  corporation  had  no  right  to 
purchase  may  refuse  to  complete  deliv- 
ery, and  may  sue  for  the  part  delivei'ed. 
Day  V.  Spiral,  etc.,  Co.,  57  Mich.,  146 
(1885).  A  mining  company  is  not  liable 
for  the  price  of  goods  which  it  pur- 
chases to  carry  on  an  ultra  vires  mer- 
cantile business.  Chewacla,  etc.,  v.  Dis- 
mukes,  6  S.  Rep.,  122  (Ala.,  1889).  Stock- 
holders cannot  enjoin  an  intra  vires 
act  on  the  ground  tliat  it  was  promised 
that  the  corporation  would  not  enter 
into  that  act.  Converse  v.  Hood,  21 
N.  E.  Rep.,  878  (Mass.,  1889). 
1  See  §  3,  supra. 


forceable.  Abbott  v.  Bait.,  etc.,  Co.,  1 
Md.  Ch.,  543  (1850).  In  the  early  and 
important  case  of  Robinson  v.  Smith,  3 
Paige  Ch.,  323  (1833),  Chancellor  Wal- 
worth sustained  a  stockholder's  action 
to  hold  the  corporate  directors  liable 
for  corporate  funds  lost  by  speculation 
in  the  stocks  of  other  corporations.  See, 
also,  Combination  Trust  Co.  v.  Weed,  3 
Fed.  Rep.,  34  (1880) ;  Hardon  v.  Newton, 
14  Blatch.,  376  (1878);  Smith  v.  Rath- 
bun,  33  Hun,  150  (1880);  Land  Credit 
Co.  V.  Lord  Fermoy,  17  W.  R.,  562  (1869), 
where  the  directors  used  corporate  funds 
to  "rig  the  market,"  i.  e.,  to  purchase 
and  thereby  sustain  the  market  price  of 
the  stock.  A  bank  may  establish  a  sav- 
ings department  and  may  pay  interest 
on  the  savings  deposits,  and  may  assign 
in  trust  certain  securities  to  secure  such 
deposits.  Ward  v.  Johnson,  95  111.,  215 
<1880).  It  is  within  the  power  of  a  bank 
to  receive  special  deposits  of  bonds,  etc., 
for  safe-keeping,  gratuitously  and  for 
mere  accommodation,  and  the  bank  is 
liable  for  their  loss  by  gross  negligence. 
Pattison  v.  Syracuse  Nat'l  Bank,  80 
N.  Y.,  82  (1880).  A  national  bank  pur- 
chasing bonds  and  agreeing  to  return 
them  for  the  same  price  cannot  refuse 
To  return  them  on  the  ground  that  the 
purchase  was  ultra  vires.  Logan,  etc., 
Bank  v.  Townsend,  3  S.  W.  Rep.,  132 
(Ky.,  1887).  A  receiver  of  a  savings 
bank  may  enforce  a  bond  given  to  it  by 
an  individual  agreeing  to  pay  to  the 
bank  a  certain  sum,  if  it  would  continue 
business,  which  the  bank  did.  Hurd  v. 
Green,  17  Hun,  337  (1879);  Simpson  v. 
Westminster,  etc.,  Co.,  8  H.  L.  Cas.,  713 
(1850),  where  a  lease  by  a  hotel  company 
of  part  of  its  building  during  its  com- 
pletion was  held  valid ;  Lafond  v.  Deems, 
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Second,  the  decision  in  any  particular  case  turns  largely  on  the 
questions  of  who  is  complaining;  against  whom  the  complaint  is 
made;  and  what  relief  is  sought.  The  stockholder's  action  is 
looked  upon  most  favorably  if  he  is  not  guilty  of  delay.  But  an 
action  by  the  state  to  enjoin  the  act  or  to  forfeit  franchises  is  an 
unusual,  extraordinary  and  somewhat  harsh  remedy,  and  is  not 
favored  by  the  courts.  So,  also,  an  action  by  the  corporation  itself 
or  by  the  party  contracted  with  to  repudiate  an  ultra  vires  act  is 
not  favored  by  the  courts.  Such  an  action  is  an  attempt  by  a  party 
to  evade  the  contract  by  means  of  principles  of  law  which  both 
parties  have  violated.  The  court  is  not  swift  to  grant  relief  in  such 
cases. 

Third,  if  a  contract  or  act  is  vMra  vires,  and  has  not  yet  been 
performed,  either  the  corporation  or  the  party  contracted  with 
may  refuse  to  complete  the  contract.  No  damages  can  be  col- 
lected for  such  refusal.  So,  also,  if  the  contract  has  been  partly 
performed,  and  the  unperformed  part  is  separable  from  the  rest, 
either  party  may  refuse  to  complete.  But  where  one  party  has 
completely  performed  and  carried  out  its  part  of  the  contract,  the 
other  party  cannot  retain  the  benefits  of  such  performance  and 
refuse  to  perform  also.* 

§  682.  Personal  liability  of  (lie  directors  and  officers  for  ultra 
vires  acts. —  There  can  be  no  doubt  that,  if  the  directors  or  officers 
of  a  company  do  acts  clearly  beyond  their  power  whereby  loss  en- 
sues to  the  company,  or  dispose  ht  its  property  or  pay  away  its 
money  without  authority,  they  will  be  required  to  make  good  the 
loss  out  of  their  private  estates.^    Directors  and  officers  have  been 

1  Speaking  of  ultra  vires  acts,  the  New  Rep.,  801  (N.  J.,  1886) ;  Oregon,  etc.,  R'y 
York  court  of  appeals  say :  "  As  artifi-  Co.  v.  Oregonian,  etc.,  R'y  Co.,  130  U.  S., 
cial  creations,' they  have  no  powers  or  1  (1889);  Railway  Companies  v.  Keo- 
faculties  except  those  with  which  they  kuk,  etc.,  Co.,  131  U.  S.,  371,  384,  389 
were  endowed  when  created ;  and  when,  (1889).  "Every  public  grant  of  prop- 
as  is  frequently  the  case,  they  act  in  ex-  erty,  or  of  privileges  or  franchises.  If 
cess  of  their  powers,  the  question  will  ambiguous,  is  to  be  construed  against 
be.  Is  the  act  prohibited  as  prejudicial  the  grantee  and  in  favor  of  the  public," 
to  some  public  interest?  or  is  it  an  act  and  especially  so  as  regards  corpora- 
not  unlawful  in  that  sense,  but  prejudi-  tions  organizted  under  general  laws, 
cial  to  the  stockholders?  The  rule,  how-  Central  Trana  Co.  v.  Pullman's  Car  Co., 
ever,  is  well  settled  that  the  plea  of  189  IT.  S.,  24,  49  (1891). 
ultra  vires  should  not  prevail  when  it  ^  North,  etc.,  Ass'n  v.  Childs  et  al.,  5S 
would  not  advance  justice,  but  on  the  N.  W.  Rep.,  600  (Wis.,  1893),  citing 
contrary  would  accomplish  legal  wrong.''  Thomp.  Liab.  Off.,  375;  Discount  Co.  v. 
Leslie  v.  Lorillard,  110  N.  Y.,  519  (1888).  Brown,  L.  R.,  8  Eq.,  381 ;  Flitcroft's  Case, 
See,  also,  discussion  in  Camden,  etc.,  R.  21  Ch.  Div.,  519 ;  Insurance  Co.  v.  Jen- 
R.  Co.  v.  Mays,  etc.,  R.  R.  Co.,  4  Central  kins,  3  Wend.,  130. 
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held  personally  liable  for  libel  on  the  part  of  the  company ; '  for 
infringement  of  trade-mark ;  ^  for  loaning  money  in  violation  of 
the  charter;'  for  exacting  illegal  rebates  from  a  railroad;*  for 
falge  representations ; '  for  borrowing  in  excess  of  the  company's 
power;*  for  accepting  bills  without  authority;^  or  contracting  for 
the  corporation  when  he  had  no  authority  so  to  do.'  They  are 
liable  for  maintaining  a  nuisance,'  and  for  commencing  business 
before  being  authorized  so  to  do.'" 

But  directors  are  not  liable  for  honest  mistakes  as  to  the  legal 
extent  of  their  authority,"  nor  are  they  liable  to  the  company  for 


1  See  §  698,  infra. 

2  The  directors  of  a  corporation  may 
be  included  as  parties  defendant  in  a 
bill  against  the  corporation  for  infringe- 
ment of  a  trade-mai-k.  They  may  be 
held  liable  so  far  as  they  took  part  in 
the  infringement.  Armstrong  v.  Savan- 
nah, etc.,  Works,  53  Fed.  Rep.,  134  (1893). 

'  See  §  690,  infra.  A  stockholder  in  a 
bank  may  sue  to  compel  the  president 
to  restore  $45,000  which  he  caused  the 
bank  to  loan  without  security,  the 
money  being  used  to  pay  a  debt  due  to 
the  president  himself.  "yVickersham  v. 
Chittenden,  38  Pac.  Rep.,  788  (Cal.,  1892). 
,  *  Where  a  corporation  secures  a  rebate 
from  a  railroad  company,  not  only  on 
shipments  made  by  it  but  on  shipments 
made  by  other  parties,  the  active  agents 
of  such  corporation  receiving  such 
moneys  may  be  held  personally  liable  to 
other  shippers  for  such  money.  The 
court  said  that  inasmuch  as  the  com- 
pany "  was  organized  by  the  promoters, 
the  defendants,  simply  for  the  purpose 
of  consummating  the  illegal  agreement, 
and  shielding  themselves  from  the  con- 
sequences of  receiving  the  illegal  exac- 
tions made  under  it,  the  act  of  incorpo- 
,  rating  can  be  of  no  avail  to  them  as  a 
defense."  Brundred  v.  Rice,  33  N.  E. 
Rep.,  169  (Ohio,  1892). 

6  See  chs.  IX  and  XX^  A  stockholder 
may  hold  the  directors  liable  for  false 
representations  inducing  him  to  loan 
money  to  the  company  where  they  told 
him  that  the  company  was  solvent  when 
in  fact  it  was  insolvent,  and  they  knew 
it  so  to  be.    Kinkier  v.  Jurica,  19  S.  W. 


Rep.,  359  (Tex.,  1892).  A  director  may 
buy  stock  from  a  stockholder  at  less 
than  its  real  value,  and  there  is  no  fraud 
in  the  fact  that  the  director  knew  the 
real  value  while  the  stockholder  did  not 
Crowell  V.  Jackson,  33  Atl.  Rep.,  426  (N. 
J.,  1891).  A  stockholder  cannot  hold  a 
director  liable  for  the  stock  becoming 
worthless  by  reason  of  the  fact  that  the 
director  and  others  sold  their  stock, 
amounting  to  three-fourths  of  the  stock, 
to  the  Cotton  Seed  Oil  Trust,  and  that 
the  trust  then  dissolved  the  corporation 
by  a,  three-fourths  votsf  as  allowed  by 
statute,  although  the  director  as  such 
voted  for  the  dissolution.  Trisconi  i>. 
Winship,  9  S.  Rep.,  29  (La.,  1891). 

eSeech.  SLVL 

'Id. 

8  An  officer  who  signs  the  corporate 
name  to  a  contract  to  bear  part  of  the 
expense  of  a  suit  is  personally  liable 
therefor  if  he  had  no  authority  so  to  do. 
Solomon  v.  Pennoyer,  50  N.  W.  Rep., 
644  (Mich.,  1891).  Officers  as  such 
agents  incur  no  personal  liability  when 
avowedly  contracting  on  behalf  of  the 
company.  Beeson  v.  Lang,  85  Pa.  St, 
198. 

9See§698,  ire/ra- 

10  Where  the  directors  commence  busi- 
ness before  ten  per  cent  of  the  capital  is 
paid  in  as  required  by  statute,  the  direct- 
ors are  personally  liable  as  agentg  trans- 
acting business  without  authority  from 
the  principal.  Farmers','  etc.,  Co.  v. 
Floyd,  26  N.  E.  Rep,,  110  (Ohio,  1890). 

11  Beattie  v.  Lord  Ebury,  L.  R.,  7  Ch., 
777,  and  7  H,  L.,  lOa 
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■an  ull/ra  vires  act  which  the  company  has  ratified.'  They  may  be 
liable  where  the  corporation  is  but  a  "dummy,"  organized  for  a 
fraudulent  purpose.^    But  one  director  is  not  liable  for  the  others.' 

A  receiver  may  hold  liable  a  director,  where  upon  the  consolida- 
tion of  two  companies  large  sums  are  used  out  of  the  corporate 
funds  to  effect  the  consolidation  and  the  company  becomes  in- 
fiolvent.* 

When  a  contract  is  made  for  the  corporation,  and  this  fact  ap- 
pears in  the  contract,  but  the  officer  or  agent  signs  the  contract 
not  in  the  corporate  name  but  in  his  own  name,  he  is  generally  not 
liable  on  such  contract ;  but  in  some  instances  he  has  been  held 
liable.^    "Where  an  officer  pr  agent  of  a  corporation  has  been  in- 


1  "When  the  directors  and  officers  of  a    partners  which  was  not  authorized  by 


corporation  engage  in  ultra  vires  trans- 
actions, and  thus  cause  damage  to  the 
corporation,  they  may  be  jointly  and 
severally  liable  for  such  damage ;  and 
when  sued  for  such  damage,  a  subordi- 
nate officer  cannot  establish  an  absolute 
defense  by  showing  that  his  transactions 
were  assented  lo  or  even  directed  by 
the  directors.  Directors  and  officers  of 
■corporations  are  agents  of  the  corpora-^ 
tion  for  which  they  act,  and  for  their 
unauthorized  transactions  they  may 
be  liilble  to  their  principal  just  as  the 
agent  of  an  individual  may  be  liable 
for  the  damage  caused  to  his  principal 
by  his  unauthorized  acts.  But  when 
the  officers  of  a  corporation  engage  in 
an  ultra  vires  business  for  the  benefit  of 
a  corporation,  and  the  corporation  has 
the  actual  benefit  thereof,  and  when  the 
business  is  so  carried  on  with  the  acqui- 
escence of  the  stockholders  that  it  act- 
ually, although  illegally,  becomes  the 
business  of  the  corporation,  it  cannot 
maintain  an  action  against  such  officers 
for  any  damages  it  has  suffered  in  such 
business.  In  other  words,  a  corporation 
engaged  in  an  ultra  vires  business  can- 
not sue,  for  damages  suffered  therein, 
the  agents  it  employs  to  carry  on  the 
business.  The  agent  of  the  corporation 
in  such  a  case  would  be  protected  just 
as  the  agent  of  the  copartnership  would 
be  protected  who  did  business  with  the 
express  or  implied  consent  of  the  co- 


the  articles  of  copartnership."    Holmes, 
etc.,  V.  Willard,  125  N.  Y.,  75, 79, 81  (1890). 

2See§663a. 

'  Although  the  directors  of  a  company 
are  the  agents  of  the  company,  and  al- 
though, as  a  member  of  the  company, 
each  of  the  directors  is  liable  for  the 
acts  of  its  agents  on  the  same  ground  as 
other  members,  still,  unless  a  director 
has  done  something  to  make  his  co- 
directors  his  agents  in  some  other  sense 
than  this,  he  is  no  more  liable  for  their 
acts  than  any  other  shareholder.  In 
this  respect  directors  are  like  promoters, 
each  being  answerable  for  his  own  acts 
and  for  the  acts  of  the  others  so  far  as  he 
has  made  them  his  agents,  but  no  fur- 
ther. Brown  v.  Byers,  16  M.  &  W.,  253 ; 
Heraud  v.  Leaf,  5  C.  B.,  157 ;  Bramah  v. 
Eoberts,  3  Bing.  N.  C,  963 ;  Lord  Lon- 
desborough's  Case,  4  De  G.,  M.  &  G.,  411 ; 
Walker's  Case,  8  De  G.,  M.  &  G.,  607. 
See,  also,  Weir  v.  Barnett,  8  Ex.  D.,  33 
and  238 ;  Cargill  v.  Bower,  10  Ch.  D., 
502. 

*  Pierson  v.  Cronk,  13  N.  Y.  Supp.,  845 
(1890).  Where  an  insolvent  insurance 
company  buys  out  a  solvent  company, 
and  certain  individuals  guaranty  that 
the  obligations  of  the  latter  company 
will  be  fulfilled,  and  the  latter  company 
is  "  wrecked,"  the  guarantors  are  liable. 
Mason  v.  Cronk,  125  N.  Y.,  496  (1891). 

» See  ch.  XLllI ;  §  734,  inSra. 
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strumental  in  causing  the  corporation  to  commit  trespass  or  any 
other  tort,  then  such  director  or  officer  is  personally  liable  there- 
for.' 

Where  the  corporation  has  power  to  do  a  certain  act,  but  does 
not  authorize  a  person  or  officer  to  do  that  act,  then  the  person  or 
officer  doing  such  act  is  liable  personally  therefor.  He  is  liable  as 
an  unauthorized  agent.^ 

If  the  corporation  had  no  charter  power  to  do  the  act  in  ques- 
tion, a  more  difficult  question  arises.  In  England  it  seems  that 
the  officer  or  agent  is  not  liable  to  the  third  person.'  In  America 


1  This  subject  belongs  more  properly 
to  treatises  on  agency  and  on  torts.  An 
agent  is  liable  for  aiding  the  corpora- 
tion in  perpetrating  a  breach  of  trust 
Attomey-Gren'l  v.  Corporation,  7  Beav., 
176  (1844).  The  president  of  an  insur- 
ance company  which  has  not  complied 
with  the  law  authorizing  its  organiza- 
tion is  liable  to  policy-holders  for  false 
representations  to  them  by  the  insur- 
ance agents  that  the  company  had  so 
complied.  Belding  v.  Floyd,  17  Hun, 
208  (1879)i  The  president  of  a  corpora- 
tion obtaining  credit  for  the  corporation 
by  false  representations  is  liable  person- 
ally therefor  and  is  liable  to  arrest 
Phillips  V.  Wortendyke,  31  Hun,  192 
<1883).  A  stockholder  who  is  also  gen- 
eral manager  of  a  newspaper  corpora- 
tion is  not  liable  criminally  for  its 
criminal  advertisement  of  an  illegal  lot- 
tery, unless  he  had  actual  knowledge  or 
notice  thereof.  People  v.  England,  27 
Hun,  139  (1883).  See,  also.  Green's 
Brice's  Ultra  Vires,  p.  765.  An  officer 
is  liable  who  directs  a  negro  to  be  ex- 
cluded from  the  company's  omnibus. 
Peck  V.  Cooper,  113  IIL,  193  (1884) ;  54 
Am.  Rep.,  331.  Or  who  takes  part  in  an 
assault  Brokaw  v.  N.  J.,  eta,  Co.,  33 
N.  J.  L.,  338  (1867);  Hewitt  v.  Swiff^  85 
Mass.,  430  (1863);  Moore  v.  Fitchburg  E. 
E.  Co.,  70  Mass.,  465  (1855).  Or  who 
carries  on  a  malicious  prosecution.  Hus- 
sey  V.  King,  3  S.  E.  Eep.,  933  (N.  C, 
1887).  Or  causes  the  company  to  in- 
fringe on  a  patent  St  Louis,  etc.,  Co. 
V.  Quinby,  5  Bann.  &  A.  Pat  Cas.,  275 
(1880);  Goodyear  v.  Phelps,  3  Blatch., 


(63) 


91(1853);  Smith  v.  Standard,  eta,  Co., 
19  Fed.  Rep.,  826  (1883);  Nichols  v. 
Pearce,  7  Blatch.,  5  (1869): 

2  If  two  directors  without  authority 
order  a  bank  to  honor  the  checks  of  the 
manager  of  their  corporation  and  he 
overdraws,  they  are  personally  liable  for 
the  overdrafts.  Cherry  v.  Colonial 
Bank,  L.  R,  3  P.  C,  24  (1869).  But  see 
Beattie  v.  Lord  Ebury,  K  R.,  7  H.  L., 
103  (1874);  affg  h.  R.,  7  Ch.,  777,  and 
reVg  L.  E.,  7  Ch.,  788,  n.  When  the 
president  of  the  bank  without  authority 
from  the  directors  sells  |6,000  of  the 
bank's  paper  for  $5,500,  he  is  liable  to 
the  bank  for  $500  —  the  real  loss.  First 
Nat'l  Bank  v.  Lucas,  31  N.  W.  Rep.,  805 
(Neb.,  1887).  But  a  corporate  agent  ex- 
ecuting a  security  in  the  corporate 
name  without  authority  is  not  guilty  of 
forgery  under  the  New  York  statute. 
Mann  v.  People,  15  Hun,  155  (1878); 
affd,  75  N.  Y.,  484.  But  he  is  liable  in 
a  civil  action.  See,  also,  Underhill  v. 
Gibson,  2  N.  H.,  S53  (1821);  Weare  v. 
Gove.  44  N.  H.,  196  (1862).  As  to  the 
liability  of  officers  for  trespass,  etc.,  see, 
also,  Thompson  on  The  Liability  of  Offi- 
cers, etc.,  p.  489. 

3  Eaglesfleld  v.  Londonderry,  L.  R,  4 
Ch.  D.,  693  (1875).  But  see  West,  etc.. 
Bank  v.  Kitson,  L,  R,  13  Q.  B.  D.,  360 
(1884),  where  a  note  was  issued ;  Nich- 
olls  V.  Diamond,  23  L.  J.,  N.  S.  (Ex.),  1 
(1853),  where  an  acceptance  was  made. 
The  secretary  is  not  liable  for  a  repre- 
sentation as  to  the  power  of  the  com- 
pany to  issue  debentures  which  had 
been  issued.    Rashdall  v.  Ford,  L.  R,  2 
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he  is  liable  to  the  company  for  money  so  lost.'  Although  the  cer- 
tificate of  inc6rporation  fixes  the  amount  of  debts  which  the  cor- 
poration may  incur,  yet  the  directors  are  not  liable  for  an  excess 
of  that  amount.* 


Eq.,  754  (1866).  Directors  iesuing  de- 
bentures in  excess  of  the  amount  allowed 
by  statute  are  personally  liable  thereon. 
Weeks  v.  Propert,  L.  R,  8  0.  P.,  427 
(1873).  As  to  liability  of  directors  to  the 
company  for  losses  due  to  their  ultra 
vires  acts,  see  Re  Faure,  etc.,  Co.,  59  L. 
T.  Eep.,  919  (1888).    See  6  E'y  &  Corp. 

I*  J.,  7a 


1  Austin  V.  Daniels,  4  Denio,  299  (1847), 
where  stock  was  purchased  by  the  com- 
pany. See,  also,  Franklin,  etc.,  Ins.  Co. 
V.  Jenkins,  3  Wend.,  130  (1829),  and  oases 
in  chs.  TnrYTT,  XL  and  XLIL 

2  Frost,  etc.,  Co.  v.  Foster,  41  N,  W. 
Eep.,  212  (Iowa,  1889).  Of.  §§  685-688, 
infra. 
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CHAPTER  XLI. 

INTRA  VIRES  ACTS  AND  CONTRACTS  — IN  OTHER  WORDS,  ACTS  AND 
CONTRACTS  WHICH  ARE  WITHIN  THE  CHARTER  POWERS  OF  THE 
CORPORATION,  DIRECTORS  OR  STOCKHOLDERS. 


683.  Intra  vires  acts  as  distinguished 

from  ultra  vires  acts. 

684,  The  discretion  of  the  directors 

or  the  majority  of  the  stock- 
holders as  to  acts  intra  vires 
cannot  be  questioned  by  single 
stockholders  unless  fraud  is  in- 
volved. 

685-689.  Borrowing  money,  issuing 
bills,  notes  and  acceptances, 
coupon  bonds,  debentures  and 
mortgages. , 

690.  Loans  generally  «annot  be  made 
by  corporations  —  Statutes  — 
Mortgages' —  Usury. 


691.  Assignments  for  the  benefit  of 

creditors  may  be  made  by  cor- 
porations —  Preferences. 

692.  Land    may  be  purchased  by  a 

corporation  and  may  be  mort- 


693.  Power  of  eminent  domain. 

694-697.  Foreign  corporations  may 
make  contracts,  etc. —  Corpora- 
tions created  by  two  states. 

698.  Torts  committed  by  the  corpora- 

tion —  Indictments. 

699.  Name  of  the  corporation. 

700.  Statutes  applicable  to  "  persons  " 

applv  to  corporations. 
700a.  By-laws. 
700b.  Expulsion  of  members. 


§  683.  Intra  vires  acts  as  distinguished  from  ultra  vires  acts. — 
An  ultra  vires  act,  as  already  explained,  is  an  act  beyond  the  ex- 
press and  implied  powers  of  the  corporation.  An  intra  vires  act, 
on  the  contrary,  is  one  which  is  within  the  express  ©r  implied  pow- 
ers either  of  the  board  of  directors  or  of  the  majority  of  the  stock- 
holders in  meeting"assembled.  The  intra  vires  acts  are  frequently 
spoken  of  as  matters  concerning  the  "  internal  management "  of 
the  corporation.  Much  confusion  has  arisen  concerning  these  acts, 
owing  to  a  failure  to  recognize  clearly  the  fact  that  an  act  is  inl/ra 
vires  of  a  corporation  if  it  can  be  legally  carried '  out  either  by  the 
directors  or  by  the  majority  of  the  stockholders.  Thus,  a  stock- 
holder frequently  brings  suit  to  enjoin  or  set  aside  an  act  which 
the  majority  have  power  to  do,  but  which  the  directors  have  done 
without  power.  It  is  clear  that  a  dissenting  stockholder  has  no 
right  to  carry  such  a  matter  into  the  courts  unless  the  majority  are 
with  him,  since  if  the  majority  approve  of  the  directors'  acts,  this 
amounts  to  a  ratification  of  the  same. 

In  short,  there  are  three  classes  of  corporate  acts  herein.  First, 
the  stockholder  may  bring  suit  to  remedy  an  act  which  is  ultra  vires, 
or  beyond  the  powers  of  both  the  majority  of  the  stockholders  and 
of  the  directors.  Second,  as  to  acts  within  the  power  of  the  major- 
ity, but  beyond  the  power  of  the  directors,  a  stockholder  may  sue 
to  enjoin  or  set  them  aside  when  the  directors  have  performed 
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them  and  the  majority  refuse  to  confirm  their  action.'  As  to  such 
acts  the  stockholder  cannot  sue  if  the  majority  confirm  the  direct- 
ors in  their  performance.  Third,  a&  to  acts  within  the  powers  of 
the  directors  and  performed  by  them,  or  within  the  powers  of  the 
majority  and  performed  by  the  majority,  the  stockholders  cannot 
complain  that  they  are  ultra  vires.  The  second  and  third  classes 
of  acts  are  intra  vires  of  the  corporation.  They  are  matters  of  in- 
ternal arrangement  or  management,  and  cannot  be  controlled  or 
objected  to  by  a  single  stockholder.^  The  question  of  what  intra 
vires  acts  are  to  be  performed  by  the  directors,  and  what  ones  can 
be  exercised  only  by  the  majority  of  the  stockholders  in  meeting 
assembled,  has  been  considered  elsewhere.' 

§  684.  The  discretion  of  the  directors  or  the  majority  of  the  stoclc- 
holders  as  to  acts  intra  vires  cannot  ie  questioned  hy  single  stocTc- 
holders  unless  fraud  is  involved.* — This  proposition  of  law  is  clearly, 
firmly  and  very  properly  established  beyond  any  question.    Were 


1  Exeter  &  C.  E'y  Co.  v.  Buller,  11 
Jur.,  Part  1, 537,  533  (1847),  holding,  also, 
that  where  such  an  action  has  been  in- 
stituted it  will  not  be  defeated  by  the 
fact  that  subsequently  the  directors  ob- 
tain control  of  a  majority  of  the  votes. 
But  there  must  be  clear  proof  that  the 
majority  refuse  to  confirm.  Thus,  in 
Bagsbaw  v.  Eastern  Union  R'y  Co.,  7 
Hare,  114  (1849),  the  court  says  that  Foss 
V.  Harbottle,  3  Hare,  495  (1843),  decides 
"  that  if  the  act,  though  it  be  the  act  of 
the  directors  only,  be  one  which  a  gen- 
eral meeting  of  the  company  could  sanc- 
tion, a  bill  by  some  of  the  shareholders, 
on  behalf  of  themselves  and  othere,  to 
impeach  that  act  cannot  be  sustained, 
because  a  general  meeting  of  the  com- 
pany might  immediately  confirm  and 
give  validity  to  the  act  of  which  the  bill 
complains."  See,  also,  McDougall  v. 
Gardiner,  L.  E.,  1  Ch.  D.,  13  (1875),  and 
§663. 

2  See  note  sm&. 

3  See  ch.  tlAlL 

* "  Questions  of  policy  of  manage- 
ment, of  expediency  of  contracts  or  ac- 
tion, of  adequacy  of  consideration  not 
grossly  disproportionate,  of  lawful  ap- 
propriation of  corporate  funds  to  ad- 
vance corporate  interests,  are  left  solely 
to  the  honest  decision  of  the  directors,  if 


their  powers  ai;e  without  limitation  and 
free  from  restraint.  To  hold  otherwise 
would  be  to  substitute  the  judgment 
and  discretion  of  others  in  the  place  of 
those  determined  on  by  the  scheme  of 
incorporation."  EUerman  v.  Chicago 
Junction  R'ys  &  Union  S.  Y.  Co.  et  ah, 
23  Atl.  Rep.,  387  (N.  J.,  1891).  Thus,  in 
Bloxam  v.  Metropolitan  R'y  Co.,  L.  R, 
3Ch.,  337(1868),  the  court  says:  "The 
matters  of  internal  arrangement  which 
are  beyond  the  province  of  the  court 
were  properly  admitted  to  be  such  as 
are  within  the  scope  of  the  company's 
powers.''  And  in  Camblos  v.  Phil.  &  R 
R.  R.  Co.,  4  Brews.,  563  (U.  S.  C.  Ct, 
1878),  the  court  said :  "  So  long  as  those 
who  manage  the  corporation  keep 
within  the  limits  of  their  charter,  and 
commit  or  propose  to  commit  no  breach 
of  their  trust,  he  has  no  right  to  com- 
plain." In  the  case  of  Beecher  v.  Wells, 
etc.,  Co.,  1  Fed.  Rep.,  276  (1880),  it  was 
said :  "  A  court  of  equity  will  not  inter- 
fera  with  the  internal  policy  of  a  cor- 
poration unless  it  is  manifest  that  the 
proposed  act  is  ultra  vires."  In  Bach  v. 
Pacific,  etc.,  Co.,  13  Abb.  Pr.  (N.  B.\  373 
(1873),  the  court  said :  "  No  case  can  be 
found  where  the  general  management 
of  corporate  property  has  been  subject 
to  the  restrictions  of  judicial  power, 
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the  rule  otherwise  there  would  be  no  safety  or  possibility  of  carry- 
ing on  business  through  corporations.  -  There  would  be  suits  insti- 
tuted by  dissatisfied  stockholders  on  slight  provocation,  and  some- 
times for  the  very  purpose  of  embarrassing  the  transaction  of 
business.  A  partner  in  a  copartnership  may  prevent  action  which 
he  disapproves,  but  corporations  are  formed  very  largely  to  avoid 
that  very  danger  and  disadvantage.  The  corporate  directors,  so 
long  as  they  act  within  their  powers,  may  use  their  own  discretion 
as  to  what  ought  to  be  done.  Such  also  is  the  rule  with  the  ma- 
jority of  the  stockholders  in  meeting  assembled.  An  act  intra  vires 
and  without  fraud  is  an  act  of  internal  management,  and  a  minor- 
ity of  the  stockholders  are  powerless  to  prevent,  control,  change  or 
question  that  act.  Thus,  a  stockholder  has  no  remedy  for  the  mere 
inefficiency  of  a  director,  except  at  the  election  of  the  corpora- 
tion. Having  once  been  elected,  a  director  is  entitled  to  retain  his 
position  even  though  he  is  grossly  inefficient,  and  he  cannot  be  re- 
moved from  his  position.*  But  where  there  are  violent  internal 
dissensions  in  a  corporation,  and  two  sets  of  officers  area,ttempt- 
ing  to  act,  and  the  corporate  property  is  endangered,  a  court  of 
equity  will  interfere  to  the  extent  of  preserving  the  corporate  prop- 
erty by  a  temporary  receiver.''  A  court  of  equity  cannot,  how- 
ever, restrain  the  corporation  from  proceeding  with  business  and 

unless,  indeed,  in  the  case  of  a  clear  court  refused  to  entertain  the  suit,  and 
violation  of  express  law,  or  a  wide  de-  said  that  it  was  not  for  the  court  "to 
parture  from  chartered  powers."  In  take  upon  itself  to  determine  a  question 
this  case  the  stockholder  objected  to  the  which  might  well  and  ought  to  be  de- 
securities  in  which  the  corporate  funds  termined  by  the  shareholders  themselves 
were  being  invested.  In  Walker  v.  Mad  at  general  meetings."  See,  also,  Ed- 
River,  etc,  R'y  Co.,  8  Ohio,  38  (1837),  it  wards  v.  Shrewsbury,  etc.,  R'y  Co.,  2 
was  said  by  the  court :  "  When  acts  re-  De  G.  &  Sm.,  537  (1848). 
quiring  judgment,  science  and  profes-  i  See  §  711,  infra. 
sional  skill  are  confided  to  the  discretion  2  Xrade  A  uxiliary  Co.  v.  Vickens,  L,  R., 
of  the  oflScers  of  a  corporation,  the  ex-  16  Eq.,  803  (1873) ;  Featherston  v.  Cooke, 
ercise  of  that  discretion  will  not  be  id.,  298,  the  court  saying :  "  The  court 
Hghtly  disturbed."  See,  also,  Tusca-  will  not  interfere  with  the  internal  af- 
R»sa  Mfg.  Co.  V.  Cox,  68  Ala.,  71  (1880).  fairs  of  joint-stock  companies  unless 
In  Ramsey  v.  Erie  R'y  Co.,  7  Abb.  Pr.  they  are  in  a  condition  in  which  there 
(N.  S.),  156  (1869),  it  is  said :  "  When  di-  is  no  properly  constituted  governing 
rectors  are  only  unwise,  or  merely  ex-  body,  or  there  are  such  dissensions  in 
travagant  or  improvident,  or  slightly  the  governing  body  that  it  is  impossible 
negligent,  or  merely  misjudge  'in  the  to  carry  on  the  business  with  advantage 
performance  of  their  duties,  the  remedy  to  the  parties  interested.  In  such  a  case 
of  stockholders  is  to  elect  other  persons  the  court  will  interfere,  but  only  for  a 
directors  in  their  places."  In  Bailey  v.  limited  time,  and  to  as  small  an  extent 
Birkenhead,  etc.,  R'y  Co.,  12  Beav.,  433  as  possible."  See,  also,  Lawrence  v. 
(1849),  where  a  stockholder  sought  to  Greenwich,  etc.,  Ca,  1  Paige,  687  (1829). 
restrain  a  call  as  being  unnecessary,  the 
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using  its  funds  for  that  purpose,  even  though  a  minority  of  thej 
stockholders  can  show  that  sound  business  discretion  and  judgmeat 
would  dictate  a  different  policy.' 

§§  685-689.  Borrowing  money,  issuing  Mils,  notes  and  acceptances, 
coupon  ionds,  debentures  and  mortgages. —  These  subjects  are  fully 
considered  elsewhere.^ 

§  690.  Loans  hy  a  corporation,  and  statutes  forMdding  loans  or 
forMdding  (he  talcing  of  notes  or  mortgages. —  A  corporation  can- 
not make  loans  of  money  unless  its  regular  business  ordinarily  in- 
volves loaning.  In  most  cases  the  business  of  a  corporation  is  to 
invest  and  use  its  capital,  and  not  to  loan  it  out.  Accordingly,  it  is 
well  settled  that  only  where  the  business  of  the  corporation  is  such 
as  usually  involves  loaning  does  the  corporation  have  the  right  to 
loan  its  funds.'  If  not  prohibited  by  statute  they  may  receive  and 
sell  or  assign  notes  or  acceptances  in  the  way  of  business.*    But 


1  Fountain  Ferry,  etc.,  Co.  v.  Jewell, 
8  B.  Monr.  (Ky.),  140  (1847),  the  court 
saying:  "The  question  of  expediency, 
of  practicability,  of  extravagance,  or  of 
prudent  economy,  must  be  left  to  be 
decided  by  the  managers  and  the  corpo- 
rators." A  stockholder  may  object  to 
corporate  acts  and  contracts  which  are 
fraudulent  or  ultra  vires  or  mala  in  se. 
But  all  other  acts  he  can  correct  only 
by  the  election  of  new  directors.  Leslie 
V.  Lorillard,  110  N.  Y.,  519  (1888). 

2  See  ch.  XL VI,  infra. 

3 1  Daniell's  Negotiable  Inst.,  §  384. 
It  is  legal,  however,  for  a  loan  and  trust 
company  to  loan  money  and  take  a 
mortgage  as  security.  Farmers'  L.  & 
T.  Co.  V.  Perry,  3  Sand.  Ch.,  339  (1846); 
Farmers',  etc.,  Co.  v.  Clowes,  3  N.  Y., 
470  (1850).  A  plank-road  company  may 
loan  its  funds  to  a  contractor  who  is 
constructing  the  road.  Dictum  in 
Madison,  etc.,  Co.  v.  Watertown,  etc., 
Co.,  5  Wis.,  173  (1856).  A  benevolent 
association  may  loan  its  funds.  West- 
ern Boatmen's  Benev.  Assoc,  v.  Kribben, 
48  Mo.,  37  (1871).  A  national  bank  may 
purchase  notes  as  well  as  discount  them. 
Nat'l  Pemberton  Bank  v.  Porter,  125 
Mass.,  333  (1878);  Attleborough  Nat'l 
Bank  v.  Rogers,  135  Mass.,  339  (1878). 
The  discounting  of  a  note  by  a  cement 
corporation    contrary    to    law,    done 


through  the  president,  is  presumed  to 
have  been  his  act  and  not  that  of  the 
corporation.  Lawrenceville,  etc.,  Co.  v. 
Parker,  10  N.  Y.  Supp.,  831  (1890).  The 
fact  that  a  manufacturing  company  ex- 
tended its  business  so  as  to  include  iron 
pipe  as  well  as  brass,  and  loaned  money, 
which  loans,  however,  the  president  was 
willing  to  take  up,  and  had  owned  gov- 
ernment bonds,  is  not  sufficient  to  en- 
title a  stockholder  who  has  acquiesced 
therein  to  demand  that  all  profits  be 
paid  out  in  dividends.  McNab  v.  McNab, 
etc.,  Co.,  63  Hun,  18  (1891).  A  deposit  by 
a  bank  in  a  bank  renders  the  latter' liable 
therefor,  though  the  deposit  is  made  to 
enable  the  president  of  the  latter  to  use 
it  Eastern,  etc..  Bank  v.  Vermont  Nat'l 
Bank,  33  Fed.  Rep.,  186  (1884). 

*  White's  Bank  v.  Toledo  Ins.  Co.,  18 
Ohio  St.,  601  (1861);  Western  Cottage 
Organ  Co.  v.  Reddish,  51  Iowa,  55  (1879) ; 
Pratt  V.  Short,  79  N.  Y.,  437  (1880); 
Clark  V.  Titcomb,  43  Barb.,  133  (1849); 
Bulkley  v.  Briggs,  30  Mo.,  452  (1860), 
where  it  was  held  that  a  corporation, 
though  prohibited  from  dealing  in  com- 
mercial paper,  could  receive  and  sell 
notes  given  for  the  sale  of  its  lands; 
Mclntyre  v.  Preston,  10  111.,  48  (1848). 
And  a  note  received  by  a  corporation 
will  be  presumed  to  have  been  taken  in 
the  course  of  business.     Lucas  v.  Pit- 
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unless  specially  authorized  they  cannot  make  a  business  of  dis- 
counting,^ nor  engage  in  a  banking  business.' 

A  person  who  borrows  money  from  a  corporation  cannot  defeat 
an  action  for  the  money  by  alleging  that  the  corporation  had  no  au- 
thority to  make  the  loan.    He  must  pay  back  the  money  borrowed.' 

Although  a  statute  or  charter  forbids  a  corporation  from  loaning 
more  than  a  certain  amount  of  money,  yet  if  it  actually  has  loaned 
more  than  that  amount  the  borrower  cannot  avoid  payment  of  any 
part  of  the  loan.*    Although  a  statute  requires  a  bank  to  loan  on 


ney,  27  N.J.  L.,  331  (1858);  Hardy  v. 
Merriweather,  14  Ind.,  203  (1860) ;  Frye 
V.  Tucker,  34  ID.,  180  (1860) ;  Potter  v. 
Bank  of  Ithaca,  5  Hill,  490;  7  id.,  530 
<1844);  Suydam  v.  Morris  Canal  &  B. 
Co.,  6  Hill,  217  (1843);  Talman  v.  Roch- 
ester City  Bank,  18  Barb.,  133  (1854) ;  Gee 
V.  Alabama  L.  &  T.  Co.,  13  Ala.,  579 
<1848) ;  Bates  v.  Bank  of  State  of  Ala.,  2 
Ala,,  463  (1841);  Smith  v.  Mississippi  & 
Ala.  R  E.  Co.,  6  Sm.  &  M.,  179  (1846); 
Portland  Bank  v.  Stone,  7  Mass.;  438 
<1811) ;  Northampton  Bank  v.  Allen,  10 
Mass.,  284  (1813);  Fleckner  v.  Bank  of 
United  States,  8  Wheat.,  338  (1823); 
Eees  V.  Conococheague  Bank,  5  Rand., 
329  (1827);  Payne  v.  Baldwin,  3  S.  & 
M,  661 ;  rev'd  in  6  How.,  332 ;  Akin  v. 
Blanchard,  83  Barb.,  527  (1860).  Insur- 
ance company  cannot  purchase  note  for 
purposes  of  set-off.  Set-off  defeated. 
Straus  V.  Eagle  Ins.  Co.,  5  Ohio  St,  59 
(1855). 

iNew  York  F.  J.  Co.  v.  Sturges,  3 
Cow.,  664  (1824).  In  Mitchell  v.  Rome 
R  R  Co.,  17  Ga.,  174  (1855),  it  was  held 
that  where  power  is  given  to  "  make  con- 
tracts" a  note  taken  by  a  corporation 
is  prima  facie  evidence  of  an  author- 
ized contract 

2  State  V.  Granville  Alexandrian  Soc, 
11  Ohio,  1  (1841) ;  State  v.  Washington 
Social  Lib.  Co.,  11  Ohio,  96  (1841);  He 
Ohio  Life  Ins.  &  T.  Co.,  9  Ohio,  292 
<1839);  Blair  v.  Perpetual  Ins.  Co.,  10 
Mo.,  559  (1847);  Sumner  v.  Marcy,  3 
Woodb.  &  M.,  105  (1847).  See,  also. 
Central  R  R  Co.  v.  Collins,  40  Ga.,  582 
(1869),  and  Duncan  v.  Maryland  Svgs. 
Inst,  10  Gill  &  J.,  399  (1838). 


'Steam  Navigation  Co.  v.  Weed,  17 
Barb:,  883,  384  (1853);  Union  Water  Co. 
V.  Murphy's  Flat  Pluming  Co.,  33  Cal., 
620  (1863) ;  Mott  v.  United  States  Trust 
Co.,  19  Barb.,  568  (1854) ;  Poock  v.  Lafay- 
ette Bldg.  Assoc,  71  Ind.,  357  (1880), 
the  court  saying :  "  The  law  may  have 
its  reproaches,  but  this  is  not  one  of 
them."  A  person  making  a  note  to  a 
corporation  cannot  defeat  it  by  the  de- 
fense that  the  company  had  no  power  to 
loan  money.  Bond  v,  Terrell,  etc.,  Co., 
18  S.  W.  Rep.,  691  (Tex.,  1891).  In  Ala- 
bama the  borrower  of  the  money  from 
the  corporation  may  escape  payment 
Grand  Lodge  of  Ala.  v.  Waddill,  36  Ala., 
313  (1860) ;  Chambers  v.  Falkner,  65  Ala., 
448  (1880),  where  Masonic  lodges  had 
loaned  money.  See,  also,  dictum  in 
Beach  v.  Fulton  Bank,  3  Wend.,  574 
(1829),  where  an  insurance  company 
made  a  loan ;  also  the  decision  in  Life, 
etc.,  Ins.  <Co.  v.  Mechanic,  etc.,  Co.,  7 
Wend.,  31  (1831),  denying  the  right  of  an 
insurance  company  to  recover  an  un- 
secured loan  where  its  charter  author- 
ized loans  on  bond  and  mortgage.  See, 
also.  New  York  Firemen  Ins.  Co.  v.  Ely, 
5  Conn.,  560  (1825),  where,  however,  the 
loan  was  expressly  prohibited.  In  Wad- 
dill  V.  Alabama,  etc.,  R  R  Co.,  35  Ala., . 
333  (1859),  an  unauthorized  loan  by  a 
railroad  was  enforced  on  the  ground 
that  the.  railroad  president  made  the 
loan  without  authority  from  the  direct- 
ors. 

<Gold  Mining  Co.  v.  National  Bank, 
96  U.  S.,  640  (1877).  See,  also,  Silver 
Lake  Bank  v.  North,  4  Johns.  Ch.,  870 
(1830);  National  Bank  v.  Matthews,  98 
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bond  and  mortgage,  yet  it  may  recover  loans  made  on  drafts  or 
notes.' 

A  statute  which  prohibits  corporations  from  discounting  notes  or 
bills,  unless  expressly  authorized  so  to  do,  prevents  the  corporation 
from  collecting  a  note  taken  in  violation  thereof ;  ^  but  this  does 


U.  S.,  631  (1878).  One  who  borrows 
■from  a  national  bank  cannot  plead  in 
defense  to  a  suit  for  the  money  that  the 
bank  violated  the  prohibition  against 
loaning  more  than  one-tenth  of  its  cap- 
ital to  any  one  person.  Gold  Mining 
^Co.  V.  National  Bank,  supra;  Bly  v. 
Second  National  Bank,  79  Pa.  St,  453 
(1875);  Allen  v.  First  National  Bank,  23 
Ohio  St.,  97  (1873) ;  Stewart  v.  National 
Bank,  3  Abb.  (U.  S.),  434  (1869),  holding 
that  though  the  loan  may  be  recovered 
the  franchise  of  the  bank  may  be  for- 
feited. To  same  effect.  Shoemaker  v. 
Mechanics'  National  Bank,  3  Abb.  (U.  S.), 
416  (1869) ;  and  Union  Gold,  etc.,  Co.  v. 
Rocky  Mountain,  etc.,  Bank,  1  Colo.,  531 
(1873) ;  Elder  Bank  v.  Ottawa,  12  Kan., 
238  (1878),  holding  that  a  borrower  can- 
not restrain  a  national  bank  from  nego- 
tiating such  securities  nor  compel  their 
return ;  O'Hare  v.  Second  National  Bank, 
77  Pa.  St,  96  (1874),  holding  that  an  ac- 
cidental excess  does  not  make  the  loan 
void.  Although  the  statute  forbids  loans 
to  directors,  yet  a  loan  so  made  is  col- 
lectible and  securities  pledged  by  the 
director  are  subject  to  the  loan,  though 
they  were  fraudulently  obtained  by  him 
from  others.  Bowditch  v.  N.  E.,  etc., 
Ins.  Co.,  141  Mass.,  393  (1886).  Where 
the  president  causes  the  corporation  to 
loan  him  money  in  direct  violation  of 
the  statute,  he  may  be  sued  for  the  con- 
version thereof,  althougli  his  collateral 
secux'ity  has  been  sold  and  the  whole 
transaction  ratified  by  the  directors. 
A.  C.  Nellis  Co.  v.  Nellis,  63  Hun,  63 
(1891).  Where  directors  loan  money  in 
violation  of  the  statute  they  are  liable 
personally  therefor.  Thompson  v. 
Greeley,  17  S.  W.  Rep.,  962  (Mo.,  1891). 
The  case  Williams  v.  McKay,  18  Atl. 
Rep.,  824  (N.  J.,  1889),  is  very  full,  ex- 
plicit and  clear  in  its  adjudication  and 


distribution  of  losses  on  the  president, 
treasurer,  manager,  officers,  finance 
committee,  secretary  and  directors  of  a 
savings  bank,  where  those  officers,  etc., 
had  made  instruments  contrary  to  the 
by-laws,  charter  and  statutes. 

1  Allen  V.  Freedman's  Sav.  Co.,  14  Fla., 
418  (1874) ;  Mott  v.  U.  S.  Trust  Co.,- 19 
Barb.,  568  (1855);  Little  v.  O'Brien,  9 
Mass.,  433  (18.13) ;  Mutual  Life  Ins.  Co.  i\ 
Wilcox,  8  Biss.,  303  (1878) ;  Davis,  etc., 
Co.  V.  Best,  30  Hun,  638  (1883).  A  loan 
for  two  years,  instead  of  one  as  allowed 
by  statute,  is'  nevertheless  enforceable. 
Germantown  Ins.  Co.  v.  Dhein,  43  Wis., 
430  (1877).  A  loan  is  collectible  though 
for  a  longer  time  than  allowed,  and 
without  the  required  security,  and  in 
excess  of  the  amount  allowed  by  stat- 
ute Bond  V.  Central  Bank,  3  Ga.,  93 
(1847).  A  director  who  loans  corporate 
funds  in  violation  of  the  statute  is  per- 
sonally liable  for  the  amount  Dodd  v. 
Wilkinson,  9  Atl.  Rep.,  685  (N.  J.,  1887); 
Williams  v.  McDonald,  7  id.,  866  (N.  J., 
1886).  Treasurer  and  manager  turning 
in  to  the  corporation  a  mortgage  not 
worth  double  the  debt  owned  by  him  to 
the  corporation  is  liable  for  any  loss,  r 
Williams  v.  Riley,  34  N.  J.  Eq.,  398 
(1881). 

2  N.  Y.,  etc..  Trust  Co.  v.  Helmer,  77 
N.  Y.,  64  (1879),  applying  the  New  York 
act  against  unauthorized  banking; 
Tracy  v.  Talmage,  14  N.  Y.,  163  (1856); 
Talmage  v.  Pell,  7  N.  Y.,  338  (1853)? 
Weed  V.  Snow,  3  McLean,  365  (1843); 
Leavitt  v.  Palmer,  8  N.  Y,  19  (1849> 
(a  certificate  of  deposit),  and  Hayden  v, 
Davis,  3  McLean,  376  (1843)  (an  accept- 
ance); Swift  V.  Beers,  3  Denio,  701 
(1846) ;  Tylee  v.  Yates,  3  Barb.,  323  (1848), 
holding  also  that  an  assignment  of  se- 
curities for  their  payment  is  also  void 
and  transfers  no  title  to  the  assignees;. 
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not  prevent  the  corporation  from  collecting  the  amount  due. 
may  disregard  the  note  and  sue  on  the  loan  itself.' 


It 


White  V.  Franklin  Bank,  23  Pick.,  181 
(1839),  holding  that  while  a  time  deposit 
is  within  the  prohibition  the  money 
may  be  recovered  in  an  action  brought 
before  the  time  has  expired.'  See,  also, 
Slark  V.  Highgate  Archway  Co.,  5 
Taunt,  792  (1814) ;  Wigan  u  Fowler,  1 
Starkie,  373  (1816);  BroughtOn  v.  Man- 
chester &  S.  Water-works,  3  B.  &  Aid., 
1  (1819) ;  Dockery  v.  Miller,  9  Humph., 
731  (1849);  Ohio  Life  Ins.  &  T.  Co.  v. 
Merchants'  Ins.  &  T.  Co.,  11  Humph.,  1 
(1850);  Root  v.  Wallace,  4  McLean,  8 
(1845),  holding  that  an  indorsee  may  re- 
cover from  the  indorser  of  a  note  void 
for  this  illegality  the  consideration  paid 
for  it ;  State  v.  Urbana  Mut.  Ins.  Co.,  14 
Ohio,  6  (1846),  holding  that  receiving  a 
deposit  of  money  is  not  a  violation  of  a 
charter  restriction  upon  the  exercise  of 
banking  powers ;  New  York  Firemen's 
Ins.  Co.  V.  Ely,  5  Conn..  560  (1825), 
where  a  corporation  was  not  allowed  to 
recover  upon  a  note  because  its  charter 
prohibited  it  from  doing  a  banking 
business;  Farmers'  Loan  &  T.  Co.  v. 
Perry,  3  Sandf.  Ch.,  339  (1846),  and 
Green  v.  Seymour,  3  Sandf.  Ch.,  285 
(1846),  where  the  same  principle  was  ap- 
plied to  mortgages  issued  in  violation  of 
statutory  prohibition ;  SaflTord  v.  Wyck- 
ofl,  4  Hill,  443  (1843),  holding  also  that 
if  the  form  and  appearance  of  the  notes 
indicate  that  they  were  intended  to  be 
circulated  as  money,  one  who  takes 
them  being  thereby  put  upon  his  in- 
quiry is  not  a  bona  fide  holder  and  can- 
not recover  upon  them.  To  same  effect, 
Attorney-General  v.  Life  &  Fire  Ins.  Co., 
9  Paige,  470  (1842) ;  Mumford  v.  Ameri- 
can L.  L  Co.,  4  N.  Y.,  4B3  (1851),  holding 
that  a  certificate  of  deposit  is  not  in- 
cluded in  such  a  prohibition ;  Leavitt  v. 
Yates,  4  Edw.  Ch.,  134  (1843),  holding 
also  that  a  trust  deed  given  to  secure 
such  notes  was  also  void;  Hazleton 
Coal  Co.  V.  jMegarel,  4  Pa.  St.,  338  (1846). 
holding   that    the    statute    cannot    be 


avoided  by  issuing  a  document  which 
is  in  effect  though  not  in  form  a  note ; 
Barry  v.  Merchants'  Exchange  Co.,  1 
Sandf.  Ch.,  380  (1844);  Utica  Ins.  Co.  v. 
Scott,  19  Johns.,  1  (1821);  Branch  Bantf 
of  Montgomery  v.  Crocheron,  5  Ala., 
350  (1843),  holding  that  the  bills  of  a 
corporation  which  is  prohibited  from  is- 
suing them  cannot  be  rendered  legal  by 
being  issued  by  a  bank  under  a  contract 
with  the  corporation ;  Sackett's  Harbor 
Bank  v.  Codd,  18  N.  Y.,  340  (1858),  hold- 
ing that  a  statute  prohibiting  the  circu- 
lation of  foreign  bank  notes  does  not 
prevent  their  sale  and  delivery  for  any 
other  purpose.  Payment  of  a  debt  by  a 
draft  which  is  prohibited  by  statute  is 
not  payment,  the  draft  not  having  been 
paid.  Davis  v.  Bank  of  River  Raisin,  4 
McLean,  387  (1848).  Charter  provision 
that  no  director  or  officer  should  bor- 
row from  the  bank  does  not  apply  to 
loans  to  a  firm  of  which  the  dii-ector  is 
a  member.  Fisher  v.  Murdock,  13  Hun, 
485  (1878).  A  deposit  made  with  a  cor- 
poration which  is  prohibited  by  statute 
from  doing  a  banking  business  is  pre- 
sumed to  have  been  a  loan  and  in  any 
case  is  recoverable  back  in  an  action  for 
money  had  and  received.  Chapman  v^ 
Comstock,  58  Hun,  335  (1890). 

1  Oneida  Bank  v.  Ontario  Bank,  21 
N.  Y.,  490  (1860) ;  Pratt  v.  Shor^t,  79  N. 
Y.,  437  (1880),  reviewing  N.  Y.  cases; 
Pratt  V.  Eaton,  79  N.  Y.,  449  (1880); 
Davis,  etc.,  Co.  v.  Best,  30  Hun,  638 
(1883) ;  Mills  v.  Western  Bank,  10  Cush., 
33  (1853);  Webb  v.  Com'r  of  Heme 
Bay,  L.  R.,  5  Q.  B.,  643  (1870).  Compare 
Faneuil  Hall  Bank  v.  Bank  of  Brighton, 
16  Gray,  534  (1860),  and  Western  Bank 
V.  Mills,  7  Cush.,  539  (1851) ;  Utica  Ins. 
Co.  V.  Kip,  8  Cow.,  20  (1827) ;  Same  v. 
Caldwell,  8  Wend.,  396  (1839),  and  Same 
V.  Bloodgood,  4  Wend.,  653  (1830) ;  Plant- 
ers' Bank  v.  Union  Bank,  16  Wall., 
483  (1873),  holding  that  when  an  illegal 
contract  has  been  fully  executed  the 
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But  where  the  statute  prohibits  not  only  the  enforcement  of  the 
note,  but  also  the  enforcement  of  any  contract,  express  or  implied, 
growing  out  of  the  transaction,  then  the  corporation  loses  the 
money  loaned.^  Any  corporation  unless  expressly  prohibited  has 
power  to  take  a  mortgage  as  security  for  a  debt  contracted  in  the 
course  of  its  business.^ 


money  constituting  the  price  for  it  may 
be  looked  upon  as  a  legal  consideration 
for  an  express  or  implied  promise.  To 
same  effect,  Cook  v.  Sherman,  30  Fed. 
Rep.,  167  (1882) ;  Workingman's  Bank- 
ing Co.  V.  Eautenberg,  103  111.,  460  (1883), 
holding  that  a  note  given  by  a  director 
for  a  loan  in  excess  of  the  amount  lim- 
ited by  charter  is  void  so  far  as  to  re- 
lease a  guarantor  upon  it ;  Farmington 
Savings  Bank  v.  Fall,  71  Me.,  49  (1880), 
holding  that  prohibition  against  lending 
money  on  the  security  of  names  only  is 
merely  directory,  and  a  note  so  secured 
may  be  collected.  To  same  effect.  Na- 
tional Pemberton  Bank  v.  Porter,  135 
Mass.,  333  (1878);  United  States  Trust 
Co.  V.  Brady,  20  Barb.,  119  (1855);  Va- 
natta  v.  State  Bank,  9  Ohio  St.,  27  (1858) ; 
Union  Mutual  F.  I.  Co.  v.  Keyser,  83 
N.  H.,  313  (1855),  where  a  note  given 
for  insurance  upon  property  in  one  class 
when  by  law  it  was  insui'able  only  in 
another  class  was  held  valid ;  McFarlin 
V.  Triton  Ins.  Co.,  4  Denio,  393  (1847), 
where  a  bond  own  by  an  insurance 
company  was  held  to  have  been  taken 
as  an  instrument  in  default  of  proof  of 
consideration ;  Marion  Savings  Bank  v. 
Dunkin,  54  Ala.,  471  (1875),  holding  that 
an  accommodation  drawer  of  a  bill  who 
did  not  at  the  time  know  it  was  dis- 
counted by  a  bank  in  violation  of  law 
may  defend  by  showing  that  the  bank 
was  not  properly  organized ;  Brown  v. 
Killan,  11  Ind.,  449  (1858),  holding  that 
notes  in  similitude  of  bank-notes  are 
void,  even  the  issuers  not  being  liable 
upon  them,  but  any  consideration  paid 
for  them  may  be  recovered  back ;  White 
V.  Franklin  Bank,  23  Pick.,  181  (1839), 
holding  that  money  deposited  in  a  sav- 
ings bank  in  violation  of  a'' statute  may 


be  recovered ;  Lester  v.  Howard  Bank, 
83  Md.,  558  (1870),  where  a  director  who 
borrowed  money  from  a  bank  in  viola- 
tion of  its  charter  was  held  liable  for 
the  money;  Philadelphia,  etc.,  Co.  v. 
Towner,  13  Conn.,  249  (1839),  where  the 
original  debt  was  validly  incurred,  but  a 
subsequent  note  taken  by  the  corpora- 
tion was  illegal ;  Pratt  v.  Eaton,  79  N. 
Y.,  449  (1880),  where  notes  secured  by  a 
mortgage  were  held  void  but  the  mort- 
gage valid;  People  v.  Brewster,  4 
Wend.,  498  (1830),  holding  that  prohibit- 
ing the  carrying  on  of  a  banking  busi- 
ness does  not  prevent  lending  money 
upon  notes  if  it  is  not  done  as  a  busi- 
ness; Otis  V.  Harrison,  36  Bai-b.,  210 
(1862) ;  Barton  v.  Port  Jackson,  etc.,  Co.. 
17  Barb.,  397  (1854). 

'New  Hope,  etc.,  Co.  v.  Poughkeep- 
sie,  etc.,  Co.,  25  Wend.,  648  (1841). 

2  State  V.  Rice,  65  Ala.,  83  (1880) ;  Na- 
tional Bank  v.  Insurance  Co.,  41  Ohio 
St.,  1  (1884);  Baird  v.  Bank  of  Washing- 
ton, 11  S.  &  R.,  411  (1834),  holding  that 
a  power  to  take  mortgages  in  the  course 
of  business  confers  the  power  to  com- 
mute debts  really  due  for  land;  Bank 
of  Michigan  v.  Niles,  1  Doug.,  401  (1844), 
holding  that  power  to  hold  lands  and 
take  mortgages  for  business  purposes 
does  not  confer  the  right  to  deal  in 
lands;  National  Trust  Co.  v.  Murphy, 
30  N.  J.  Eq.,  408  (1879),  holding  that  a 
corporation  not  authorized  to  take  land 
as  original  investment  may  take  a 
mortgage  on  land  in  a  foreign  state  as 
additional  security;  Clark  v.  Faning- 
ton,  11  Wis.,  306  (1860).  Sections  5136 
and  5137  of  the  United  States  Revised 
Statutes  do  not  prevent  a  national  bank 
from  enforcing  the  collection  of  a  note 
secured  by  a  mortgage  of  land  by  a 
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Although  a  corporation  is  prohibited  by  its  charter  from  taking 
a  real  estate  mortgage  as  security  for  a  debt,  nevertheless  the 
mortgage  after  it  has  been  taken  may  be  enforced  by  the  corpora- 
tion. The  penalty  is  that  the  state  may  forfeit  the  corporate  char- 
ter for  misuser.^  The  laws  concerning  usury  are  enforced  against 
corporations  as  fully  as  against  individuals,^  and  where  their  charters 


foreclosure  of  the  mortgage.  National 
Bank  v.  Matthews,'  98  U.  S.,  631  (1878) ; 
Palmer  v.  Lawrence,  3  Sandf.,  161 
(1849) ;  Lathrop  v.  Commercial  Bank,  8 
Dana  (Ky.),  114  (1839)  r  Mapes  v.  Soott, 
94  111.,  379  (1880),  holding  that  national 
banks  may  take  conveyances  of  land 
in  payment  of  pre-existing  debts.  A 
national  bank  may  enforce  a  mortgage 
securing  future  indebtedness.  National 
Bank  v.  Whitney,  103  U.  S.,  99;  Si- 
mons V.  First  National  Bank,  98  N.  Y., 
269  (1883).  The  case  of  United  States 
Mortgage  Co.  v.  Grasa,  93  111.,  483  (1879), 
to  the  effect  that  fra-eign  corporations 
for  loaning  on  mortgages  could  not  take 
mortgages  in  Illinois,  inasmuch  as  no 
domestic  corporation  could  be  organ- 
ized for  that  purpose,  was  overruled  by 
Stevens  v.  Pratt,  101  111.,  306  (1881),  and 
Commercial,  etc.,  Co.  v.  Scammon,  103 
111.,  46  (1883).  A  foreign  corporation 
may  foreclose  a  mortgage.  American, 
etc.,  Ins.  Co.  v.  Owen,  81  Mass.,  491  (1860> 
1  National  Bank  v.  Whitney,  103  U.  S., 
99  (1880),  reversing,  Crocker  v.  Whit- 
ney, 71  N.  Y.,  161  (1878),  holding  that 
where  a  national  bank  takes  a  mort- 
gage to  secure  future  advances  it  can  be 
objected  to  only  by  the  government 
National  Bank  v.  Matthews,  98  U.  S., 
631  (1878),  reversing  Matthews  v.  Skin- 
ner, 62  Md,  339  (1876),  holding  that  a 
bank  holding  a  deed  of  trust  upon  real 
estate  as  security  for  a  note  contrary  to 
the  act  may  sell  the  land  in  order  to  col- 
lect the  note ;  followed  in  Winter  v.  Lit- 
tle, 94  Pa.  St,  64  (1880);  Thornton  v. 
National  Exchange  Bank,  71  Mo.,  221 
(1879),  holding  that  the  only  penalty  for 
violations  of  that  act  is  forfeiture  of 
charter,  to  be  invoked  only  by  the 
United  States.    To  same  effect,  Graham 


V.  National  Bank,  33  N.  J.  Bq.,  804  (1880) ; 
Oldham  v.  Bank,  85  N.  C,  340  (1881), 
and  Grand  Gulf  Bank  v.  Archer,  8  Sm.  & 
M.,  151  (1847).  For  a  contrary  decision, 
see  Green  u.  Seymour,  3  Sand.  Ch.,  285 
(1846);  Bard  v.  Chamberlain,  id.,  31 
(1845). 

2  McLean  v.  Lafayette  Bank,  3  Mc- 
Lean, ^87  (1845);  New  York  Fireman's 
Ins.  Co.  V.  Sturges,  3  Cowen,  664  (1834); 
Grand  Gulf  Bank  v.  Archer,  8  Sm.  &  M., 
151  (1847);  Parkins  v.  Watson,  2  Bax. 
(Tenn.),  173  (1872),  holding  that  a  bank 
may  discount  on  same  terms  as  an  indi- 
vidual, and  should  suffer  same  forfeit 
for  usury;  Tyng  v.  Commercial,  etc., 
Co.,  58  N.  Y,  308  (1875),  holding  that 
general  usury  laws  apply  to  corpora- 
tions. Charter  privileges  to  a  building 
association  to  take  larger  interest  than 
is  allowed  to  others  under  the  usury 
law  are  unconstitutional  in  Kentucky. 
There  are  no  public  services  rendered  by 
the  association.  Gordon  v.  Winchester, 
etc.,  Assoc,  12  Bush  (Ky.),  110  (1876) ; 
Dunkle  v.  Eenick,  6  Ohio  St,  527  (1856), 
holding  that  a  note  of  a  third  party  given 
by  a  debtor  to  a  bank  in  good  faith  for 
an  existing  debt  is  not  usurious ;  Morse 
on  Banking  (3d  ed.),  §  72,  etc.  -A  corpo- 
ration limited  to  "legal  interest"  may 
take  legal  interest  as  allowed  by  the 
laws  of  the  state  where  the  money  is 
loaned.  It  is  not  confined  to  the  rate 
prescribed  by  the  laws  of  the  state  in 
whiah  it  is  incorporated.  United  States 
Mortg.  Co.  V.  Sperry,  138  U.  S.,  313  (1891). 
In  some  states  the  excess  of  interest  is 
forfeited ;  in  other  states  the  whole  in- 
terest is  forfeited ;  and  in  still  other  states 
the  whole  debt  is  forfeited.  See  Stim- 
son's  American  Statute  Law,  §  4833, 
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forbid  them  from  exacting  more  than  a  specified  rate  of  interest 
they  are  bound  by  the  restriction.^ 

§  691.  Corporations  may  make  assignments  for  the  "benefit  of  cor- 
porate creditors  —  Preferences. —  Corporations,  unless  restricted 
by  their  charters  or  by  general  statutes,  may  make  assignments 
for  the  benefit  of  creditors  to  the  same  extent  that  individuals 
may.^ 


1  Bank  of  United  States  v.  Owens,  2 
Pet.,  537  (1829),  where  notes  given  for 
more  than  the  rate  fixed  by  the  charter 
of  a  bank  were  declared  void ;  Planters' 
Bank  v.  Sharp,  4  Sm.  &  M.,  75  (1844). 
But  here  it  was  held  that  taking  a 
greater  amount  of  interest  than  that  al- 
lowed by  the  charter  rendered  the  corpo- 
ration liable  under  the  general  usury 
laws,  and  that  the  contract  was  not  void. 
On  this  point  see  Rock  River  Bank  v. 
Sherwood,  10  Wis.,  174  (1860) ;  Commer- 
cial Bank  v.  Nolan,  8  Miss.,  508  (1843) ; 
Grand  Gulf  Bank  v.  Archer,  8  Sm.  & 
M.,  151  (1847);  Bank  of  Chillicothe  v. 
Swayne,  8  Ohio,  257  (1838),  where  a  con- 
tract for  more  than  the  specified  rate  was 
held  void.  To  same  effect.  Creed  v.  Com- 
mercial Bank,  11  Ohio,  489  (1842) ;  Spald- 
ing V.  Bank  of  Muskinghan,  12  Ohio,  544 
(1841).  holding  also  that  taking  a  commis- 
sion is  only  a  method  of  avoiding  the 
statute,  and  Miami  Exporting  Co.  v. 
Clark,  18  Ohio,  1  (1844),  where  the  same 
ruling  was  made  in  regard  to  charging 
for  exchange;  Morse  on  Banking  (3d 
ed.),  §  53. 

2  In  Minnesota  the  board  of  directors 
of  an  insolvent  corporation  may  order 
an  assignment  for  the  benefit  of  credit- 
ors. Tripp  V.  Northwestern  Nat'l  Bank, 
43  N.  W.  Rep.,  60  (Minn.,  1889).  A  reso- 
lution of  the  board  of  directors  author- 
izing the  assignment  for  the  benefit  of 
creditors  is  sufficient.  Tripp  v.  I^orth- 
western,  etc..  Bank,  48  N.  W.  Rep.,  4 
(Minn.,  1891).  The  directors  may  make 
an  assignment  of  the  corporate  assets 
for  the  benefit  of  creditors.  Whiting  v. 
Hovey,  13  Ont.  App.  Cas.,  7  (1886).  The 
president  who  makes  an  assignment  of 
the  company's  assets  for  the  benefit  of 


creditors  under  a  resolution  of  theboaril 
of  directors  cannot  afterwards  attack 
it.  In  re  George,  etc.,  Co.,  48  N.  W. 
Rep.,  864  (Mich.,  1891).  A  corporation 
may  assign  for  the  benefit  of  creditors. 
Nyman  v.  Berry,  29  Pac.  Rep.,  557 
(Wash.,  1892).  An  assignment  by  a  cor- 
poration for  the  benefit  of  creditors  does 
not  displace  existing  attachments.  First, 
etc..  Bank  v.  North,  etc.,  Co.,  18  S.  W. 
Rep.,  400  (Tenn.,  1891).  An  assignment 
for  the  benefit  of  creditors  may  be  made 
by  a  corporation.  A  foreign  corpora- 
tion may  make  such  an  assignment  It 
is  legal,  although  the  foreign  corpora- 
tion has  not  complied  with  the  law 
relative  to  filing  a  copy  of  its  charter 
and  appointing  a  resident  agent  The 
assignment  is  properly  made  by  the  di- 
rectors and  not  by  a  meeting  of  the 
stockholders.  Where  the  assignment  is 
made  to  a  director  and  there  are  indica- 
tions of  fraud,  it  is  for  the  jury  to  say 
whether  there  was  fraud.  Wright  v. 
Lee,  51  N.  W.  Rep.,  706  (S.  D.,  1892).  See, 
also,  Wilkinson  v.  Bauerle,  7  Atl.  Rep., 
514  (N.  J.,  1886);  De  Ruyter  v.  St 
Peter's  Ch.,  3  N.  Y.,  238  (1850),  holding 
that  a  religious  as  well  as  a  trading  cor- 
poration may  make  an  assignment  for 
the  benefit  of  creditors  at  common  law ; 
Hutchinson  v.  Green,  1  S.  W.  Rep., 
853  (Mo.,  1886);  Haxtum  v.  Bishop,  3 
Wend.,  13  (1829);  Hill  v.  Reed,  16  Barb.,- 
281  (1853),  by  an  insm-ance  company; 
Chamberlain  v.  Bromberg,  3  S.  Rep., 
434  (Ala.,  1888);  State  v.  Bank  of 
Maryland,  6  Gill  &  J.,  205,  219  (1834); 
Bergen  v.  Porpoise,  etc.,  Co.,  8  Atl. 
Rep.,  523  (N.  J.,  1887);  McCallie  v. 
Walton,  37  Ga.,  611  (1868);  Lewis  v. 
Glenn,  6  S.   E.   Rep.,  866  (Va.,   1888); 
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In  making  the  assignment  the  corporation  may  make  preferences 
for  one  or  more  creditors  over  others,  or  of  one  class  of  creditors 
over  other  classes.'    The  question  whether  directors  may  prefer 


Flint  V.  Clinton  Co.,  13  N.  H.,  430,  435 
<1841) ;  Pope  v.  Brandon,  3  Stew.  (Ala.), 
401  (1830),  holding  also  that  it  was  not 
necessary  that  the  creditors  should  sign 
the  assignment;  nor  was  the  deed  void 
hecause  the  trustee  was  the  president 
of  the  assigning  bank,  who  in  that  ca- 
pacity executed  the  deed  as  a  grantor ; 
Allen  V.  Montgomery  R  R.  Co.,  11  Ala,, 
437,  451  (1847);  Lamb  v.  Cecil,  35  W. 
Va.,  888  (1884) ;  Lamb  v.  Pannell,  id., 
398  (1884);  Ardesco,  etc.,  v.  North 
American,  etc.,  66  Pa.  St.,  375 ;  Covert 
V.  Rogers,  38  Mich.,  363  (1878),  holding 
that  the  assignee  may  be  one  of  the 
stockholders.  In  this  case  he  was  a 
former  treasurer,  who  had  resigned. 
Stockholders  cannot  prevent  directors 
making  an  assignment  for  the  benefit 
of  corporate  creditors,  though  their 
term  of  oflSce  expires  in  four  days,  the 
corporation  being  insolvent.  Hutchin- 
son V.  Green,  1  S.  W.  Rep.,  858  (Mo., 
1886).  In  Wisconsin  it  is  held  that  a 
trust  deed  executed  by  an  insolvent 
corporation,  giving  the  trustee  power 
to  take  charge  of  the  business  and  carry 
it  on,  is  void  as  intended  to  defeat  and 
delay  corporate  creditors.  First  Nat'l 
Bank,  etc.,  v.  McDonald,  etc.,  Co.,  28 
N.  W.  Rep.,  225  (Wis.,  1886).  An  as- 
signment by  a  railroad  assigns  its 
income  only.  Arthur  v.  Commercial, 
etc..  Bank,  17  Miss.,  394,  430  (1848).  The 
assignment  may  be  naade  by  a  meeting 
of  the  board  of  directors,  as  in  any  other 
corporate  business.  De  Camp  v.  Al- 
ward,  52  Ind.,  468  (1876);  State  v.  Com- 
mercial Bank,-  31  Miss.,  569  (1850) ;  Sar- 
gent V.  Webster,  54  Mass.,  497  (1847), 
holding  also  that  the  assignment  may 
be  to  a  stockholder  to  pay  a  debt  of  the 
corporation  to  "him,  and  the  remainder 
to  go  to  the  corporate  treasurer  for  the 
benefit  of  other  creditors.  See,  also, 
Graham  v.  Railroad  Co.,  103  U.  S.,  148 
(1880) ;  Sheldon,  etc.,  Co.  v.  Eickemeyer, 


etc.,  Co.,  90  N.  y.,  607  (1882) ;  Shockley 
V.  Fisher,  75  Ma,  498  (1882),  construing 
a  statute  authorizing  an  assignment 
"  by  a  debtor  to  any  person  in  trust  for 
his  creditors"  to  include  corporations, 
and  holding  that  the  right  exists  at 
common  law,  citing  2  Kent,  Com.,  398, 
and  note.  A  deed  in  trust  by  a  corpo- 
ration of  all  its  property,  made  with 
consent,  of  nearly  all  its  creditors,  to 
trustees  to  continue  the  business,  is  void 
as  to  non-consenting  creditors.  Water,: 
man  v.  Sprague  Manuf.  Co.,  13  Atl.  Rep., 
340  (Conn.,  1888);  De  Wolf  i;.  Manuf.  Co., 
49  Conn.,  382.  In  the  case  of  Consoli- 
dated, etc.,  Co.  V.  Kansas,  etc.,  Co.,  45 
Fed.  Rep.,  7  (1891),  the  court  went  very 
far  when  it  said :  "  My  opinion  is  that 
the  courts  of  chancei-y  ought  to  reach 
out  for  the  attainment  of  a  sound  pub- 
lic policy,  which  asserts  that  when  a 
business  corporation  becomes  so  insolv- 
ent that  it  cannot  further  prosecute  its 
business,  and  to  avoid  an  assignment 
or  surrender  for  the  benefit  of  all  its 
creditors,  it  must,  to  avoid  attachments 
or  executions,  make  a  disposition  of  its 
property  to  appease  the  demands  of  its 
creditors,  the  trustees,  eo  iyistanti,  should 
be  held  to  be  trustees  of  the  assets  of 
the  company  for  the  equal  benefit  of  all 
its  creditors.  But  it  is  not  essential  to 
go  so  far  in  this  case." 

1  Bergen  v.  Porpoise,  etc.,  Co.,  8  Atl. 
Rep.,  533  (N.  J.,  1887);  Pyles  v.  River- 
side, etc.,  Co.,  2  S.  E.  Rep.,  909  (W.  Va., 
1887);  Arthur  v.  Commercial,  etc.,  17 
Miss.,  394;  Savings  Bank  ii.  Bates,  8 
Conn,,  505 ;  Hopkins  v.  Gallatin,  etc.,  4 
Humph.,  403;  Wilkinson  v.  Bauerle,  7 
Atl.  Rep.,  514  (N.  J.,  1886) ;  Vail  v.  Jame- 
son, 7  Atl.  Rep.,  520  (N.  J.,  1886) ;  Palmer 
et  at.  V.  George  W.  Hutchison  Grocery 
Co.  et  al,  11  S.  Rep.,  789  (Miss.,  1892); 
Rollins  1).  Shaver,  etc.,  Co.,  45  N.  W. 
Rep.,  1037  (Iowa,  1890) ;  Gould  w.  Little 
Rock,  etc.,  R'yi  53  Fed.  Rep.,  680  (1893); 
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themselves  is  discussed  elsewhere.'    A  preference  by  the  directors 
to  themselves  is  generally  held  to  be  fraudulent. 

In  New  York  and  some  other  states  statutes  prevent  corpora- 
tions from  assigning  property  in  contemplation  of  insolvency  for 
the  benefit  of  creditors.^  A  similar  restriction  is  imposed  by  the 
National  Bank  Act.' 


Blalock  V.  Kernersville,  etc.,  Co.,  14 
S.  E.  Eep.,  501  (N.  C,  1892);  Coats  v. 
Donnell,  94  N.  T.,  168  (1883),  holding 
also  that  a  statute  prohibiting  prefer- 
ences by  corporations  does  not  apply  to 
foreign  corporations;  Bingo  v.  Biscoe, 
13  Ark.,  563  (1853);  Ex  parte  Conway,  4 
Ark.,  302,  352  (1842);  Dana  v.  Bank  of 
the  United  States,  5  Watts  &  S.,  323 
(1843),  holding  that  the  board  of  direct- 
ors has  the  power  to  make  an  assign- 
ment in  trust  for  the  benefit  of  preferred 
creditors  without  the  authority  or  con- 
sent of  the  stockholders;  Warner  v. 
Mower,  11  Vt,  385,  390  (1839) ;  Smith  v. 
Skeary,  47  Conn.,  47  (1879) ;  Reichwald 
V.  Commercial  Hotel  Co.,  106  111.,  439 
(1883);  Planters'  Bank  v.  Whittle,  78 
Va.,  737  (1884).  The  following  cases 
bear  upon  this  principle  of  law,  but  do 
not  conflict  with  it:  Robins  v.  Embry, 
Sm.  &  M.  Ch;  (Miss.),  207,  258  (1843); 
Bodley  v.  Goodrich,  7  How.,  276  (1849); 
Barings  v.  Dabney,  19  Wall,  1  (1873); 
a£Srming  Dabney  v.  State,  etc.,  3  S.  C, 
124  (1870);  Buell  v.  Buckingham,  16 
Iowa,  284  (1864) ;  Catlin  v.  Eagle  Bank, 
6  Conn.,  233  (1836);  Richards  v.  New 
Hampshire  Ins.  Co.,  43  N.  H.,  263  (1861) ; 
Hightower  v.  Mustian,  8  Ga.,  506  (185P) ; 
Warr  v.  Bank  of   West  Tennessee,  4 


Coldw.,  471  (1867) ;  Union  Bank,  etc.,  v. 
Ellicott,  6  Gill  &  J.,  363.  In  a  prominent 
case  it  was  held  that  it  could  assign  all 
its  property  in  trust  for  the  benefit  of 
creditors  without  the  consent  of  the 
stockholders.  Dana  v.  United  States 
Bank,  5  Watts  &  S.,  333,  347  (1843).  A 
few  courts  have  refused  to  accept  this 
proposition.  Bank  Commissioners  i'. 
Bank  of  Brest,  Earring.  Ch.,  106  (1840) ; 
Rollins  V.  Clay,  33  Me.,  132  (1851).  Cor- 
porate creditors  cannot  object  to  a  sale 
of  all  the  corporate  property  *to  one  of 
the  creditors  in  payment  of  her  debt, 
even  though  she  be  the  wife  of  the 
president  and  chief  stockholder.  Rag- 
land  V.  McFall,  37  N.  E.  Rep.,  75  (111., 
1891).  In  Washington  an  insolvent  cor- 
poration cannot  create  preferences. 
Tompson  v.  Huron  Lumber  Co.,  30  Paa 
Eep.,  741  (Wash.,  1892).  In  Tej^as  it  is 
held  that  an  insolvent  corporation  can- 
not prefer  certain  creditors,  and  that 
equity  will  prevent  unjust  preferencea 
Long  V.  Daugherty,  12  S.  W.  Eep.,  29 
(Tex.,  1889). 

1  See  §  661,  supra. 

2Sibell  V.  Remsen,  33  N.  Y.,  95  (1865); 
National  S.  &  L.  Bank,  eta,  v.  Mechan- 
ics', etc.,  89  N.  Y.,  467  (1883);  Harris  v. 
Thompson,  15  Barb.,  63  (1853);  Atkin- 


8  U.  S.  Rev.  Stat,  §  5243,  construed  in 
Irons  V.  Manufacturers'  Nat  Bank,  etc., 
6  Biss.,  301  (1875),  where  the  phrase 
"act  of  insolvency"  was  held  to  mean 
any  act  which  would  be  an  act  of  in- 
solvency by  an  individual  banker ;  Na- 
tional Bank  v.  Colby,  21  Wall.,  609 
(1874);  Case  v.  Citizens'  Bank,  etc.,  2 
Woods,  33  (1878);  National,  etc..  Bank  v. 
Mechanics',  eta,  Bank,  89  N.  Y.,  467 
(1883);  Casey  v.  La  Societe  de  Credit 
Mobilier,  3  Woods,  77  (1874),  holding  that 


the  preference  intended  by  the  act  is 
Buch  as  is  given  to  secure  or  pay  a  pre- 
existing debt,  and  does  not  prevent  the 
borrowing  of  money  upon  security; 
Robinson  v.  National  Bank,  etc.,  81  N. 
Y.,  385  (1880),  holding  that  the  act  ap- 
plies only  to  such  banks  as  are  insolvent 
or  are  about  to  become  so;  Venango 
Nat  Bank  v.  Taylor,  56  Pa.  St,  14  (1867), 
holding  that  the  act  relates  to  legal  as 
well  as  voluntary  transfers  of  property 
by  banks. 
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§  692.  At  common  law,  in  America,  a  corporation  may  purchase 
land} —  The  power  of  a  foreign  corporation  to  purchase  land  is  con- 
sidered elsewhere.^ 

The  English  statutes  of  mortmain  are  not  in  force  in  this  coun- 
try. The  only  limitation  upon  the  right  of  corporations  to  hold 
real  property  is  that  the  purchase  must  be  a  natural  incident  of  the 
business  specified  in  the  charter.'    A  different  rule  prevails  in  Penn- 


son  V.  Rochester,  etc.,  Co.,  114  N.  Y., 
168  (1889);  Coats  v.  Donnell,  94  N.  Y., 
168  (1883),  holding  that  this  statute  does 
not  apply  to  foreign  corpdrations ; 
Paulding  v.  Chrome  Steel  Co.,  94  N.  Y., 
834  (1884),  holding  that  in  order  to  come 
•within  the  statute  the  act  of  assignment 
must  have  been  done  because  of  exist- 
ing or  in  contemplation  of  insolvency ; 
Dutcher  v.  Importers  &  Traders,  etc.,  59 
N.  Y.,  5  (1874),  holding  that  payment  by 
the  oflBcers  of  a  bank,  who  knew  of  its 
insolvency,  of  a  check  of  a  depositor 
who  has  no  such  knowledge  is  not 
within  the  meaning  of  the  statute; 
Smith  V.  New  York,  etc.,  Co.,  18  Abb. 
Pr.,  419  (1860);  Smith  v.  Danzig,  64 
How.  Pr.,  330  (1883);  Loring  v.  TT.  S., 
etc.,  Co.,  36  Barb.,  339  (1862) ;  Heroy  v. 
Kerr,  8  Bosw.,  194  (1861).  A  New  York 
corporation  cannot  make  an  assignment 
in  Rhode  Island.  Pierce  v.  Crompton, 
13  R.  I.,  313  (1881).  A  chattel  mortgage 
made  in  contempt  of  court  and  in  viola- 
tion of  the  statutes  against  preferences 
by  a  corporation  is  void.  Bissell  v.  Bes- 
son,  33  Atl.  Rep.,  1077  (N.  J.,  1890).  A 
statutory  prohibition  against  preferences 
by  an  insolvent  corporation  does  not 
prevent  the  giving  of  collateral  for  debt 
when  contracted.  Armstrong  v.  Chem- 
ical Nat'l  Bank,  41  Fed.  Rep.,  334  (1890). 
As  to  the  New  York  statute  against 
preferences  to  ofiBcers  or  stockholders, 
see  §  661,  supra. 

1  Richardson  v.  Mass.,  etc.,  Assoc,  131 
Mass.,  174  (1881);  Kelly  v.  People's 
Transp.  Co.,  3  Oreg.,  189  (1870);  Page  v. 
Heineberg,  40  Vt,  81  (1868);  Central 
Gold  Mining  Co.  v.  Piatt,  3  Daly,  363 
(1870), .  to  the  eflfect  that  the  holding 
may  be  upon  special  trust;   Nicoll  v. 


New  York  &  E.  R.  Co.,  13  N.  Y.,,  131, 137 
(1854);  Barry  v.  Merchants'  Exchange 
Co.,  1  Sandf.  Ch.,  380  (1844);  Sherwood 
V.  American  Bible  Soc,  1  Keyes,  561 
(1864);  Steamboat  Co.  v.  McCutcheon, 
13  Pa.  St.,  13  (1850) ;  Riley  v.  Rochester, 
9  N.  Y,  64  (1833) ;  Downing  v.  Marshall, 
23  N.  Y.,  366  (1861);  State  v.  Commis-  ' 
sioners,  33  N.  J.  L.,  513  (1853) ;  State  v. 
Collectors,  25  N.  J.  L.,  315  (1855) ;  First 
Parish  v.  Cole,  3  Pick.,  333  (183,5) ;  Old 
Colony  R.  R  Corporation  v.  Evans,  72 
Mass.,  35  (1856),  where  the  company 
purchased  a  gravel  pit  to  transport  and 
sell  the  gravel.  And  see  Smith  v.  Shee- 
ley,  13  Wall.,  358  (1870).  A  corporation 
is  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  to  have  the 
right  to  purchase  and  hold  land.  Stock- 
ton, etc..  Bank  v.  Staples,  33  Pac.  Rep., 
936  (Cal.,  1893).  The  usual  conveyance 
gives  to  the  corporation  the  fee.  Ashe- 
ville,  etc.,  v.  Aston,  93  N.  C,  578  (1885); 
Nicoll  V.  ISTew  York  &  E.  R.  Co.,  13  N. 
Y,  131  (1854);  Turnpike  Co.  v.  Illinois, 
96  U.  S.,  63  (1877);  School  District,  etc., 
V.  Everett,  63  Mich.,  314  (1883).  In  a 
suit  by  a  railroad  to  quiet  title  to  its 
land,  the  defendants  cannot  question 
the  power  of  the  railroad  to  hold  land. 
Russell  V.  Texas,  etc.,  R'y,  5  S.  W.  Rep., 
686  (Tex.,  1887). 

2See§695,  in/i-a. 

S3  Kent's  Com.  (13th  ed.),  356; 
Moore's  Heirs  v.  Moore,  4  Dana  (Ky.), 
354  (1836) ;  Lathrop  v.  Commercial  Bank, 
8  id.,  114,  131  (1839) ;  Potter  v.  Thorn- 
ton, 7  R.  I.,  353  (1863);  Perin  v.  Carey, 
34  How.,  465  (1860);  McCarter  v.  Or- 
phan, etc.,  Soc,  9  Cowen,  437,  451 
(1837);  Page  v.  Heineberg,  40  Vt.,  81 
(1868).    See,   also,    Odell    v.    Odell,    10 


991 


Digitized  by  Microsoft® 


§  692.] 


INTEA   VIEES   ACTS   AND   OONTEAOTS. 


[CH.  XLI. 


sylvania.'    In  that  state  the  mortmain  laws  are  held  to  still  exist, 
and  the  state  itself  has  enacted  a  statute  restricting  the  right. 
The  amount  of  land  which  a  corporation  may  purchase  can  only 


Allen,  1 ;  Downing  v.  Marshall,  33  N. 
Y.,  366,  392  (1861);  First  Parish  v.  Cole, 
3  Pick.,  283,  239  (1835);  Richardson  v. 
Mass.,  etc.,  Assoc,  131  Mass.,  174  (1881). 
One  who  agrees  to  sell  land  to  a  corpo- 
ration is  not  bound  to  see  that  it  is  re- 
quired for  the  purposes  of  the  corpora- 
tion. Eastern  Counties  R'y  Co.  v. 
Hawkes,  5  H.  of  L.  Cas.,  331  (1855). 
And  if  acting  in  good  faith  and  with- 
out knowledge  of  an  intention  to  mis- 
apply the  corporate  funds,  he  may  en- 
force specific  performance  of  the  con- 
tract. Frequently  the  charter  places 
some  limitations  or  grants  some  priv- 
ileges herein.  A  charter  power  to  hold 
land  for  business  purposes  and  to  secure 
debts  does  not  authorize  the  purchase 
of  land  for  the  purpose  of  selling  it 
■again.  Bank  of  Michigan  v.  Niles, 
Walker  (Mich.),  99  (1843) ;  Pacific  R.  R. 
■Co.  V.  Seely,  45  Mo.,  212  (1870),  where  a 
railroad  was  held  to  have  no  power  to 
acquire  land  for  speculation;  Land  v. 
•Coffman,  50  Mo.,  243  (1872) ;  Rennselear 
&  S.  R  R  Co.  V.  Davis,  43  N.  Y.,  137 
(1870).  Under  such  an  express  power 
the  corporation  cannot  purchase  merely 
■for  the  convenience  of  the  corporation, 
nor  for  purposes  foreign  to  its  objects. 
State  V.  Commissionets,  etc.,  23  N.  J. 
L.,  510  (1853) ;  State  v.  Collectors,  etc., 
^5  N.  J.  L.,  315  (1855) ;  First  Parish, 
etc.,  V.  Cole,  3  Pick.,  232  (1825).  But 
the  purchase  is  presumed  to  be  for  pur- 
poses mentioned  in  the  charter.  Cha- 
tauqua  County  Bank  v.  Risley,  19  N.  Y., 
369  (1859) :  Ex  parte  Peru  Iron  Co.,  7 
Cowen,  540  (1837) ;  Moss  v.  Rossie,  etc., 
Co.,  5  Hill,  137  (1843);  Alward  v. 
Holmes,  10  Abb.  N.  C,  96  (1886),  where 
a  foreign  bank  had  purchased.  A  rail- 
road, instead  of  condemning  a  right  of 
way,  may  purchase  the  fea  Niooll  v. 
N.  Y.,  etc.,  R  R  Co.,  12  N.  Y.,  121  (1854). 
•This  arose  from  the  fact  that  the 
judges  of  the  supreme  court  appointed 


to  examine  and  report  to  the  legislature 
such  of  the  English  statutes  as  were  in 
force  in  that  state,  reported  that  the  stat- 
utes of  mortmain  were  "  so  far  in  force 
that  all  conveyances  .  .  .  made  to  a 
body  corporate,  or  for  the  use  of  a  body 
corporate,  are  void,  unless  sanctioned 
by  charter  or  act  of  assembly.''  The 
report  may  be  found  in  3  Binney,  595, 
636  (1808).  See,  also,  Methodist  Church 
V.  Remington,  1  Watts,  318;  Miller  v. 
Porter,  53  Pa.  St.,  393  (1866).  The  stat- 
ute of  April  6,  1833,  made  all  purchases 
of  land  by  or  for  corporations,  without 
the  license  of  the  commonwealth,  sub- 
ject to  forfeiture.  Under  this  act  it 
has  been  held  that  a  foreign  corporation 
may  purchase  and  hold  real  estate  in 
Pennsylvania,  subject  to  being  divested 
by  the  direct  action  of  the  state.  Run- 
yan  v.  Lessee  of  Coster,  14  Pet.,  133 
(1840).  To  same  effect,  Leazure  v.  Hille- 
gas,  7Serg.  &  R,  313  (1831);  Hickory, 
etc.,  Co.  V.  Buffalo,  etc.,  R  R  Co.,  33 
Fed.  Rep.,  33  (1887).  A  similar  statute 
passed  April  26,  1855,  was  construed  to 
the  same  effect  in  Hickory  Farm  Oil 
Co.  V.  Buffalo,  N.  Y.  &  P.  R  Co.,  33 
Fed.  Rep.,  23  (1887),  after  having  been 
declared  a  mortmain  act  in  Slate  Co.  v. 
Savings  Bank,  8  Weekly  Notes  Cas., 
430.  A  person  sued  in  Pennsylvania  on 
a  debt  to  a  foreign  corporation  cannot 
set  up  that  the  corporation  is  illegally 
holding  land  in  the  state.  Grant  v. 
Henry,  etc..  Coal  Co.,  80  Pa.  St,  208 
(1876).  Where  a  foreign  corporation 
cannot  directly  own  land  in  a  state,  it 
cannot  own  land  indirectly  by  owning 
a  majority  of  the  stock  of  a  domestic 
corporation  which  owns  the  land.  The 
state  may  escheat  the  land.  Common- 
wealth V.  N.  Y,  L.  E.  &  W.  R  R,  7  Atl. 
Rep.,  756  (Pa.,  1887).  But  under  the  stat- 
utes of  Pennsylvania  it  is  legal  for  a  rail- 
road company  to  own  all  the  stock  of  a 
mining  company  which  owns  land,  and 
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be  questioned  by  the  state  in  a  direct  proceeding  for  that  purpose. 
The  objection  cannot  be  made  by  others.^    A  stockholder,  how- 


such  land  does  not  escheat  Common- 
wealth V.  N.  Y.,  etc.,  R.  R,  21  Atl.  Rep., 
528  (Pa.,  1891).    See,  also,  §  695. 

i  Land  v.  Coffman,  50  Mo.,  343  (1873), 
holding,  .also,  that  a  deed  voluntarily 
made  to  the  corporation  of  real  prop- 
erty in  excess  of  the  amount  allowed 
by  its  charter  will  pass  a  good  title; 
National  Water,  etc.,  Co.  v.  Clarkin,  14 
Cal.,  544,  553  (1860),  Field,  C.  J.,  saying: 
"It  would  lead  to  infinite  inconven- 
iences and  eiiibarrassments  if,  in  suits 
by  corporations  to  recover  possession  of 
their  property,  inquiries  were  permitted 
as  to  the  necessity  of  such  property  for 
the  purposes  of  their  incorporation,  and 
the  title  made  to  rest  upon  the  exist- 
ence of  that  necessity."  A  grantor  of 
property  to  a  railroad  company  for  pic- 
nic purposes  cannot  avoid  his  deed  and 
ite  obligations  by  claiming  that  the  pur- 
chase by  the  company  was  ultra  vires. 
Shelby  v.  Chicago,  etc.,  Co.,  32  N.  E. 
Eep.,  438  (la,  1893).  The  state  alone 
can  object  to  a  foreign  corporation 
holding  more  than  five  thousand  acres 
of  land  in  the  state  as  prescribed  by  the 
statutes.  American  Mortg.  Co.  v.  Ten- 
nille,  13  S.  R  Kep.,  158  (Ga.,  1891).  Where 
a  Connecticut  company  owning  land  in 
South  D^vkota  sells  it  to  a  Minnesota 
•corporation  organized  to  speculate  in 
land,  a  subsequent  deed  by  the  for- 
mer company  to  an  individual  is  not 
good.  Only  the  state  can  question  the 
power  of  the  Minnesota  corporation  to 
take  title.  The  constitutional  provision 
■of  South  Dakota  relative  to  land  does 
not  change  this  rule.  Gilbert  v.  Hole, 
49  N.  W.  Eep.,  1  (S.  D.,  1891).  There  are 
many  other  cases  in  which  it  is  held 
that  the  state  alone  can  raise  this  objec- 
tion. National  Bank  v.  Matthews,  98 
tJ.  a,  621,  628  (1878),  and  cases  cited; 
Cornell  v.  Springs  Co.,  100  U.  S.,  55 
<1879);  Myers  v.  Croft,  13  Wall.,  291 
(1871) ;  Southern  Pacific,  etc.,  v,  Orton, 
6  Sawy.,  157,  181  (1879),  and  cases  cited ; 


S.  C,  33  Fed.  Eep.,  457;  Shewalter  v. 
Pierron,  55  Mo.,  318  (1874);  Chambers 
V.  City  of  St.  Louis,  29  Mo.,  576  (1860) ; 
Mclndoe  v.  City  of  St.  Louis,  10  Mo.,  576 
(1847);  Health  Com'rs  v.  Mauran,  5 
Denio,  389  (1848) ;  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.,370  (1830);  Leazuro 
V.  Hillegas^  7  Serg.  &  Eawle,  318  (1831) ; 
Goundie  v.  Northampton  Water  Co.,  7 
Pa.  St,  233  (1847);  Steamboat  Co.  v. 
McCutcheon,  17  Pa.  St,  18  (1850);  Kelly 
V.  People's  Trans.  Co.,  3  Oreg.,  189  (1870) ; 
Morgan  &  Raynor  v.  Donovan,  58  Ala., 
341  (1877).  But  in  this  case  it  was  said 
that  in  a  suit  to  enforce  a  contract  of 
pui'chase  which  remained  executory,  or 
to  recover  for  its  breach,  the  question 
of  ultra  vires  would  be  material.  The 
Banks  v.  Poitiaux,  3  Eand.  (Va.),  186, 
147  (1835) ;  Barrow  v.  Nashville,  etc.,  T. 
C,  9  Humph.  (Tenn.),  304  (1848),  holding 
that  the  fact  that  a  corporation  uses 
real  estate  for  purposes  beyond  its  pow- 
ers furnishes  no  ground  to  the  vendor 
for  a  rescission  of  the  contract  of  sale ; 
Eunyan  v.  Carter,  14  Pet,  133, 129  (1840); 
Chicago,  B.  &  Q.  R.  Co.  v.  Lewis,  53 
Iowa,  101  (1880) ;  Mapes  v.  Scott,  94  III., 
379  (1880),  in  which  the  rule  was  applied 
to  national  banks ;  Alexander  u.\Tolles- 
ton  Club,  110  111.,  65  (1884);  Smith  v. 
Sheeley,  13  Wall.,  358  (1870);  De  Camp 
V.  Dobbins,  39  N.  J.  Eq.,  36  (1878),  which 
case  was  affirmed  in  31  N.  J.  Eq.,  671 
(1879),  where  it  was  however  held  that 
an  heir-at-law  may  object  that  a  corpo- 
ration cannot  hold  land  in  trust  in  ex- 
cess of  its  statutory  powers.  See  this 
report  for  a  well-considered  opinion, 
citing  cases,  and  notes  by  the  reporter. 
Bone  V.  Canal  Co.  (Pa.),  5  Atl.  Eep.,  751 ; 
Railroad  Co.  v.  Lewis  (Iowa),  4  N.  W. 
Rep.,  843 ;  Land  Co.  v.  Bushnell  (Neb.), 
8  N.  W.  Rep.,  889 ;  Jones  v.  Habersham, 
107  U.  S.,  174;  S.  G,  2  Sup.  Ct  Rep.,  836 
(1883);  Barnes  v.  Stoddard  (111.),  7  N.  E. 
Rep.,  477,  in  which  the  rule  was  applied 
to  a  foreign  corporation ;  Hickory  Farm 
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ever,  may  object.*  A  deed  of  land  to  a  f  jreign  corporation  in 
Colorado  is  valid,  although  the  corporation  has  not  filed  a  copy  of 
its  charter  as  required  by  the  statutes.  The  grantor  cannot  com- 
plain.^ Whenever  a  corporation  can  take  the  legal  title  to  land  it 
can  take  the  beneficial  interest  in  it,  but  if  it  cannot  hold  a  legal 
title  it  cannot  hold  as  cestui  que  trust? 

Where  several  persons,  in  order  to  evade  section  2331  of  the 
United  States  Eevised  Statutes,  which  limits  to  twenty  acres  the 
amount  of  placer-mining  ground  that  a  single  person  may  locate, 
agree  that  "dummies"  shall  be  used. as  locators,  and  the  "dum- 
mies "  shall  transfer  the  land  to  one  person  who  shall  hold  it  for 
all  of  the  principal  parties,  and  all  this  is  done,  the  person  thus  ob- 

Oil  Co.  V.  Buffalo,  N.  Y.  &  P.  R  Co.,  33    to  a  rnunicipal  corporation  of  land  be- 


Fed.  Rep.,  22  (1887),  to  tlie  same  effect; 
Spear  v.  Crawford,  14  Wend.,  30  (1835), 
where  a  stockholder  was  held  liable  on 
his  statutory  liability  to  a  corporate 
creditor  who  had  sold  land  to  the  cor- 
poration. If  a  bank  buys  land  and  then 
finds  it  is  ultra  vires,  and  sells  its  con- 
tract to  a  third  person,  it  may  collect 
from  the  latter  moneys  paid  on  the  pur- 
chase. Crutchei-'s  Adra'r  i\  Bedford,  8 
Humph.  (Tenn.),  405  (1847).  A  railroad 
company  cannot  refuse  to  complete  a 
purchase  of  lands  which,  prima  facie,  it 
could  use  for  railroad  purposes.  It  can- 
not claim  that  the  purchase  was  ultra 
vires.  Eastern  Counties  R'y  Co.  v. 
Hawkes,  5  H.  L.  C,  331  (1855).  A  turn- 
pike company  may  take  a  lease  of  land 
for  storing  purposes.  Crawford  v.  Long- 
street,  43  N.  J.  L.,  325  (1881).  An  agree- 
ment of  a  company  to  buy  land  if  a 
certain  bill  passes  is  legal  and  binding. 
Taylor  v.  Chichester,  etc.,  R'y  Co.,  It  R, 
4  H.  L.,  638  (1870),  reversing  S.  C,  L.  R., 
2  Exch.,  356  (1867).  Contra,  Coleman  v. 
San  Rafael  T.  R  Co.,  49  Cal.,  517  (1875), 
holding  in  an  action  to  quiet  title  that  a 
bond  to  convey  to  a  corporation  for 
purposes  beyond  its  requirements  is 
void;  Thweatt  v.  Bank  of  Hopkins ville. 
81  Ky.,  1  (1883),  where  an  execution  sale 
to  a  bank  was  held  to  be  void  at  the  suit 
of  the  execution  debtor ;  Riley  v.  City  of 
Rochester,  0  N.  Y.,  64  (1883),  holding  in 
an  action  of  trespass  that  a  conveyance 


yond  its  limits  for  the  purposes  of  a 
street  is  void. 

1  In  re  Kent  Benefit,  etc.,  Soc,  1  Dr. 
&  Sm.,  417  (1861),  where  stockholders, 
were  not  required  to  refund  to  directors 
moneys  paid  by  the  latter  ultra  vires 
for  land ;  Grimes  v.  Harrison,  36  Beav., 
435  (1859),  where  the  directors  were 
compelled  to  make  good  the  funds  of 
tlie  corporation  used  ultra  vires  to  pur- 
chase land.         _ 

2  Fritts  V.  Palmer,  133  U.  S.,  283  (1889). 
8  Coleman  v.  San  Rafael  T.  R  Co.,  49 

Cal.,  517,  533  (1875).  In  this  case  a  bond 
to  an  individual  to  convey  land  in  trust 
for  the  stockholders  of  a  corporation 
with  power  to  sell  under  direction  of  its 
board  of  trustees  was  held  to  constitute 
the  corporation  a  cestui  que  trust.  Vidal 
V.  Girard's  Ex'rs,  2  How.,  127, 187  (1844), 
holding,  also,  that  if  the  trust  be  repug- 
nant to  or  inconsistent  with  the  pur- 
poses of  the  corporation  a  new  trustee 
may  be  substituted,  but  no  gi-ound  is 
furnished  to  declare  the  trust  void.  See, 
also,  De  Camp  v.  Dobbins,  29  N.  J.  Eq., 
86  (1878);  affirmed,  31  N.  J.  Eq.,  671 
(1879);  Clemens  v.  Clemens,  87  N.  Y.,59 
(1867) ;  Chamberlain  v.  Chamberlain,  48 
N.  Y.,  424  (1871) ;  Harris,  u  American 
Bible  Soc.,  2  Abb.  A  pp.  Cas.,  816  (1867), 
but  here  the  corporation  had  express 
power  to  hold  in  trust;  Downing  «. 
Marshall,  23  N.  Y.,  866  (1861). 
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taining  title  cannot  be  compelled  by  the  others  to  divide.  The 
contract  is  illegal  and  the  court  will  not  aid  any  party.* 

Lands  held  by  officers  or  persons  for  the  benefit  of  a  corporation 
cannot  be  demanded  by  the  corporation  if  it  had  no  original  cor- 
porate power  to  acquire  them.'' 

Quo  warranto  does  not  lie  to  oust  a  corporation  from  the  posses- 
sion of  land.  Quo  warranto  lies  only  to  oust  a  company  from  the 
franchises  it  claims,  and  not  to  divest  it  of  property.' 

It  is  well  settled  that  corporations  may,  without  special  a^jthor- 
ity,  dispose  of  land  as  they  may  deem  expedient,*  and  may  mort- 
gage lands  in  the  course  of  legitimate  business.* 

Under  the  English  statute  of  wills  a  devise  of  land  to  certain 
bodies  corporate  is  unlawful.  Similar  statutes  have  been  enacted 
quite  generally  in  America." 


1  Mitcliell  V.  Cline,  84  Cal.,  409  (1890). 
See,  also,  Case  v.  Kelly,  133  U.  S.,  31 
(1890).  Where  l^nd  is  entered  in  the 
names  of  individuals  in  order  to  evade 
a  statute  against  corporations,  and  then 
they  deed  to  the  corporations,  the  state 
may  set  aside  the  grants.  Wichita,  etc., 
Co.  V.  State,  16  S.  W.  Rep.,  649  (Tex., 
1891);  A  corporation  taking  out  patents 
to  land  in  the  names  of  its  employees 
and  then  taking  a  conveyance  from 
them  holds  the  land  subject  to  forfeit- 
ure by  the  government.  United  States 
V.  Trinidad  Coal  Co.,  137  U.  S.,  ^60  (1890). 
A  corporation  which  engages  in  the 
business  of  buying  and  selling  real  es- 
tate through. a  trustee  does  not  forfeit 
its  title  to  land  acquired  by  such  trustee, 
although  contrary  to  Compiled  Laws  of 
Utah  of  1888,  section  3372,  which  pro- 
vides that  a  corporation  "shall  not  have 
power  to  enter  into  as  a  business  the 
buying  and  selling  of  real  estate,"  but 
affixed  no  penalty  for  its  violation. 
Fisk  V,  Patton,  37  Pac.  Rep.,  1  (Utah, 
1891).  Even  a  domestic  corporation 
cannot  obtain  a  patent  to  a  mining 
claim  under  the  federal  statutes,  unless 
all  of  its  stockholders  are  citizens  of  the 
United  Slates,  and  are  severally  and  in- 
dividually qualified  and  competent  to 
make  the  location.  Thomas  v.  Chisholm, 
21  Pac.  Rep.,  1019  (Colo.,  1889). 

'Case  V.  Kelly,  133  U.  S.,  81  (1890), 


'State  V.  Pittsburgh,  etc.,  Co.,  33  N.  E- 
Rep.,  1051  (Ohio,  1893). 

<  White  Water,  etc.,  v.  Vallette,  21 
How.,  414,  434  (1858);  Barry  v.  Mer- 
chants' Exchange  Co.,  1  Sandf.  Ch., 
280  (1844);  Dupee  v.  Boston  Water  P. 
Co.,  114  Mass.,  37  (1873) :  Burton's  Ap- 
peal, 57  Pa.  St.,  313  (1868);  Miners' 
Ditch  Co.  V.  Zellerbach,  37  Cal.,  543 
(1869);  Widow  of  Reynolds  i'.  Commis- 
sioners, etc.,  5  Ohio,  204  (1831) ;  Town  of 
Newark  v.  Elliott,  5  Ohio  St.,  113  (1855); 
De  Ruyter  v.  Trustees,  etc.,  3  Barb.,  119 
(1848) ;  a£E'd,  3  N.  Y.,  238 ;  Buell  v.  Buck- 
ingham, 16  Iowa,  284  (1864),  holding, 
also,  that  the  sale  may  be  by  directors 
having  general  powers  to  make  con- 
tracts; Aurora,  etc.,  v.  Paddock,  80  111., 
263  (1875).  And  see  Binney's  Appeal,  3 
Bland's  Ch.,  99,  143  (1829) ;  Railroad  Co. 
V.  Howard,  7  Wall.,  393  (1868),  in  which 
a  sale  by  a  corporation  without  author- 
ity but  with  the  consent  of  all  the  par- 
ties interested  in  the  subject-matter  of 
it  was  held  valid ;  Edward  v.  Fairbanks, 
27  La.  Ann.,  449  (1875);  Rutland  &  B. 
R.  Co.  V.  Proctor,  29  Vt,  93  (1856),  hold- 
ing, also,  that  a  purchaser  from  a  cor- 
poration cannot  defeat  an  action  for  the 
purchase-money  by  the  defense  that  the 
corporation  had  no  power  to  acquire 
the  property. 

6  See  g  689,  supra, 

•  McCartee  v.  Orphan  Asylum  Soc.,  9 
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An  educational  corporation  authorized  to  accept  property  to  a 
certain  amount  cannot  take  a  bequest  of  property  after  it  already 
has  property  equal  to  the  amount  limited  by  its  charter.* 

A  bequest  to  a  corporation  to  be  hereafter  created  is  valid.^  A 
corporation  may  take  the  title  to  land  in  fee  although  the  duration 
of  the  corporation  itself  is  limited.' 

the  limit  was  on  the  income  and  the  gift 
increased  it  beyond  the  limit,  the  court 
held  that  only  the  state  could  object. 
Where  the  limitation  upon  the  capac- 
ity of  a  corporation  to  hold  laud  is  based 
upon  a  yearly  value,  the  yearly  value 
at  the  time  it  is  acquired  is  intended, 
and  the  title  is  not  affected  by  a  subse- 
quent increase  in  its  value  above  the 
amount  limited.  Bogardus  v.  Trinity 
Church,  4  Sandf.  Ch.,  634  (1847) ;  Hum- 
bert V.  Trinity  Church,  34  Wend.,  587, 
629  (1840).  And  see  Harvard  College  v. 
Boston,  104  Mass.,  470  (1870).  In  McGraw 
V.  Cornell  Univei-sity,  45  Hun,  354  (1887). 
a  will  giving  to  the  defendant  more 
property  than  its  charter  allowed  was 
overthrown  by  the  heirs  of  the  testatrix. 
Affirmed,  111  N.  Y.,  66  (1888).  See,  also, 
Church  of  Redemption  v.  Grace  Church, 
68  N.  Y.,  570  (1877) ;  Bogardus  v.  Trinity 
Church,  4  Sandf.  Ch.,  633  (1847).  Cf. 
Rainey  v.  Laing,  58  Barb.,  453  (1871). 

2  Russell  V.  Allen,  107  U.  S.,  163  (1882) ; 
Burrill  v.  Boardman,43  N.  Y.,  254  (1870). 
A  bequest  to  a  company  to  be  incorpo- 
rated within  the  time  allowed  by  statute 
is  valid.  People  v.  Simonson,  126  N.  Y., 
299  (1891). 

SNicoll  V.  New  York  •&  E.  R.  Co.,  12 
N.  Y,  121  (1854)';  Rives  v.  Dudley,  3 
Jones'  Eq.,  126  (1856) ;  Asheville,  etc.,  v. 
Aston,  92  N.  C,  578  (1885).  A  deed  of 
property  to  a  railroad  for  fifty  years  or 
so  long  as  its  charter  continued,  which 
by  charter  is  fifty  years,  passes  the  land 
to  a  corporation  which  by  legislative 
enactment  succeeds  to  the  rights  of  the 
first  corporation.  Davis  v.  Memphis, 
etc.,  R  R,  6  S.  Rep.,  140  (Ala.,  1889).  A 
dissolution  after  it  has  conveyed  real 
estate  does  not  impair  the  title  of  the 
granteea  People  v.  Mauran,  5  Donio, 
389  (1848). 


Cow.,  487  (1827) ;  Downing  v.  Marshall, 
23  N.  Y,  366,  384  (1861),  but  holding 
that  »  charter  provision  enabling  a  cor- 
poration to  take  land  "  by  purchase  or 
otherwise"  is  an  express  authority 
within  the  meaning  of  the  statute  of 
wills.  See,  also,  Kerr  v.  Dougherty,  79 
N.  Y,  328  (1880),  overthrowing  a  be- 
quest by  a  resident  of  another  state  to 
a  New  York  corporation  which  was  for- 
bidden to  take  by  bequest;  State  v. 
Bates,  2  Harr.  (Del.),  18  (1835),  where  a 
devise  of  money  arising  from  the  sale 
of  land  was  held  to  be  in  effect  a  devise 
of  land;  but  the  contrary  view  of  such 
a  devise  was  taken  in  American  Bible 
Soc.  V.  Noble,  11  Rich.  Eq.,  156  (1859). 
In  Massachusetts  it  has  been  held  that 
a  town  or  parish  may  take  aud  bold 
a  devise  for  the  use  of  schools.  First 
Parish  v.  Cole,  3  Pick,  232  (1825).  As 
to  the  rule  governing  bequests  to  char- 
itable corporations  in  New  York,  see 
Wetmore  v.  Parker,  52  N.  Y,  450  (ISiS). 
A  foreign  charitable  corporation  cannot 
take  New  York  land  by  devise  unless 
the  New  York  statute  permits.  White 
V.  Howard,  46  N.  Y,  144  (1871).  Cf. 
Same  v.  Same,  38  Conn.,  342.  And  con- 
cerning the  common-law  restrictions  on 
the  power  of  charitable  corporations  to 
sell  land,  see  Madison,  etc.,  Church  v. 
Baptist  Church,  etc.,  46  N.  Y,  131  (1871). 
See,  also,  §  695,  infra,  as  to  foreign  cor- 
porations. 

1  Cornell  University  v.  Fiske,  136  U.  S., 
152  (1890X  Where  land  is  willed  to  a 
corporation,  the  heirs  cannot  defeat  the 
devise  by  claiming  that  the  corporation 
already  has  all  the  land  that  the  stat- 
utes allow.  Only  the  state  can  raise 
that  question.  Hamsher  v.  Hamsher,  23 
N.  E.  Rep.,  1133  (111.,  1890).  In  Jones  v. 
Habersham,  107  U,  S.,  174  (1883),  where 
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Where  a  deed  is  made  by  or  to  a  de  facto  corporation,  the  cor- 
porate existence  cannot  be  questioned  by  any  of  the  parties.^ 

A  deed  to  an  unincorporated  association  is  void.  The  land 
owned  by  such  an  association  is  generally  vested  in  trustees  for  its 
benefit.^ 

§  693.  Power  of  eminent  domain. —  This  subject  is  considered 
elsewhere.' 

§  694.  Foreign  corporations. —  The  corporations  of  one  state  may 
exercise  any  or  all  of  their  powers  in  another  state,  unless  the  lat- 
ter state  by  its  statutes,  decisions  or  policy  forbids.  This  right  of 
a  corporation  to  act  and  contract  in  any  state  is  due  to  the  spirit 
of  comity  between  the  states.  It  is  constitutional,  however,  for  a 
state  to  refuse  to  allow  that  privilege.* 

Foreign  corporations  must  exercise  their  powers  and  franchises 
in  accordance  with  the  laws  of  the  state  where  they  do  business, 
and  in  consonance  with  the  principle  of  its  general  policy.*  A  state 


1  See  §  637,  mpra. 

2  See  §  504,  supra. 

'  See  ch.  LIII,  infra. 

*  These  principles  of  law  have  often 
been  enunciated  by  the  courts.  See 
§§  237-239,  supra,  and  notes.  See, 
also,  Bank  of  Augusta  v.  Earle,  13  Pet, 
519  (1839) ;  Western  Union  Tel.  Co.  v. 
Mazer,  28  O^'io  St,  521  (1876);  Newburg 
Petroleum  Co.  v.  Weare,  27  Ohio  St,  343 
(1875);  Paul  v.  Virginia,  8  Wall.,  168 
(1868);  affirmed  in  Ducat  v.  Chicago, 
etc.,  10  Wall.,  410  (1870);  Mathews  v. 
Theological  Seminary,  2  Brews.,  541 
(1868);  Land  Grant  R'y  &  T.  Co.  v.  Cof- 
fey County,  6  Kan.,  245  (1870) ;  Ducat 
V.  Chicago,  48  III,  172  (1868);  Williams 
V.  Cresswell,  51  Miss,,  817  (1876) ;  Had- 
ley  V.  Freedman's,  etc.,  Bank,  2  Tenn. 
Ch.,  122  (1874);  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.,  566  (1870);  S. 
C,  100  Mass.,  531;  Kennebec  Co.  v. 
Augusta  Ins.,  etc.,  Co.,  6  Gray,  204 
(1836) ;  Day  v.  Ogdensburg,  etc.,  R.  R. 
Co.,  107  N.  Y.,  129  (1887),  where  a  do- 
mestic corporation  leased  a  railroad  in 
another  state;  Kerohner  v.  Gett}'s,  18 
S.  C,  521:  Mutual,  etc.,  Ins.  Co.  ■;;. 
Davis,  12  N.  Y.,  569  (1855).  See,  also, 
Cooley,  Con.  Law,  p.  183;  Wharton, 
Conflict  Laws,  §  48.  In  Diamond  Match 
Co.  V.  Powers,  51  Mich.,  145  (1883),  the 


court  refused  to  mandamus  the  defend- 
ant a  register  of  deeds,  to  allow  the 
plaintiff,  a  foreign  corporation,  to  make 
abstracts  of  all  the  land  in  tWe  county, 
there  being  no  evidence  of  the  corpo- 
rate powers  of  the  plaintiff.  A  foreign 
corporation  may  make  a  loan  in  Mis- 
souri. Ferguson  v.  Soden,  19  S.  W. 
Rep.,  737  (Mo.,  1893).  An  English  cor- 
poration is  of  course  as  alien  corpora- 
tion. Eureka,  etc.,  Co.  v.  Richmond, 
etc.,  Co.,  2  Fed.  Rep.,  829  (1880). 

5  Runyon  v.  Coster,  14  Pet,  122  (1840) ; 
Be  Comstock,  3  Sawyer,,  218  (1874); 
Phoenix  Ins.  Co.  v.  Commonwealth,  5 
Bush,  68  (1868);  Gill  v.  Kentucky  & 
Col.  G.  &  S.  M.  Co.,  7  Bush,  635  (1870); 
Martin  v.  Mobile  &  O.  R.  R  Co.,  7  Bush, 
116  (1870);  Milnor  v.  New  York  &  N. 
H.  R.  R.  Co.,  53  N.  Y.,  363  (1873);  Fra- 
zier  V.  Wilcox,  4  Rob.  (La.),  518  (1843) ; 
Bard  v.  Poole,  13  N.  Y,  495  (1855);  Dia- 
mond Match  Co.  V.  Powers,  51  Mich.. 
145  (1883),  holding  that  a  state  will  not 
grant  to  a  foreign  corporation  privileges 
which  its  charter  may  not  permit  it  to 
exercise;  Pierce  v.  Crompton,  13  R.  1, 
313  (1881) ;  Stevens  v.  Pratt,  101  111.,  206 
(1882),  holding  that  the  general  policy 
of  a  state  restricting  foreign  corpora- 
tions must  be  expressed  in  some  aflarm- 
ative  way ;  Blair  v.  Perpetual  Ins.  Co., 
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legislature  may  exclude  foreign  corpprations  from  doing  business 
within  its  borders ;  *  or  impose  such  terms,  conditions  and  restric- 
tions as  it  may  see  fit.^ 

The  validity  and  enforceability  of  a  contract  by  a  foreign  corpo- 
ration are  determined  not  by  its  charter,  but  by  the  law  prevailing 
where  the  contract  is  made.' 


10  Mo.,  564  (1847);  2  Kent,  Com.,  284, 
885.  Foreign  corporations  doing  busi- 
ness in  a  state  whicli  prescribes  statu- 
tory provisions  for  tliat  business  cannot 
in  contracts  do  away  with  the  applica- 
tion to  it  of  tliese  provisions.  Fletcher 
V.  New  York,  etc.,  Ins.,  Co.,  13  Fed. 
Rep.,  526  (1882).  The  same  rule  applies 
to  an  insurance  corporation  chartered 
by  congress.  It  must  conform  to  state 
restrictions.  Daly  v.  National,  etc.,  Ins. 
Co.,  64  Ind.,  1  (1878). 

'Slaughter  v.  Commonwealth,  13 
Gratt.,  767  (1856) ;  Doyle  v.  Continental 
Life  Ins. -Co.,.  94  U.  S.,  635  (1876);  Fire 
Department  v.  Noble,  3  B.  D.  Smith, 
440  (1854) ;  People  v.  Fire  Asso.  of  Phila., 
92  N.  Y.,  311  (1883);  Atterbury  v.  Knox, 
4  B.  Mon.  (Ky.),  91,  (1843),  where  for- 
eign corporations  were  forbidden  from 
banking. 

2  Paul  V.  Virginia,  8  Wall.,  168  (1868), 
affirmed  in  Ducat  v.  Chicago,  10  Wall., 
4,  110  (1870) ;  Doyle  v.  Continental  Life 
Ins.  Co.,  94  U.  S.,  535  (1876) ;  Lafayette 
Ins.  Co.  V.  French,  18  How.,  404  (1855), 
holding  that  a  corporation  doing  busi- 
ness in  such  state  is  presumed  to  assent 
to  its  rules;  State  v.  Lathrop,  10  La, 
Ann.,  398  (1855);  State  v.  Fosdick,  31 
La.  Ann.,  434  (1869) ;  State  v.  American 
Express  Co.,  7  Biss.,  230  (1876);  Fire 
Department  v.  Noble,  3  E.  D.  Smith, 
440  (1854) ;  Smith  v.  Alvord,  63  Barb., 
415  (1866) ;  Merrick  v.  Van  Santvoord, 
34  N.  Y,  208  (1866);  Lamb  v.  Lamb,  13 
Bank.  Reg.,  17  (1876);  Farmers',  etc., 
Ins.  Co.  V.  Harrah,  47  Ind.,  236  (1874) ; 
Cincinnati  Mutual,  etc.,  Co.  v.  Rosen- 
thal, 55  111.,  85  (1879),  holding  that  a 
charter  power  to  transact  business  in 
other  states  does  not  exempt  them  from 
local  restrictions ;  People  v.  Howard,  50 


Mich.,  239  (1883) ;  People  v.  Fire  Asso. 
of  Phila.,  92  N.  Y,  311  (1883);  Gold- 
smith V.  Home  Ins.  Co.,  63  Ga.,  379 
(1879),  where  a  statute  imposing  upon 
foreign  corporations  the  same  license 
taxes  as  their  own  states  impose  was 
held  constitutional;  Home  Ins.  Co.  v. 
Davis,  29  Mich.,  238  (1874);  Slaughter 
V.  Commonwealth,  13  Gratt.,  707  (1835) ; 
American  Union  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  67  Ala.,  26  (1880) ;  Mat- 
thews V.  Theological  Seminary,  3  Brews., 
541  (1868);  Commonwealth  v.  Milton, 
13  B.  Men.,  313  (1851);  Tioga  R.  R  Ca 
V.  Blossburg,  etc.,  R.  R.  Co.,  30  Wall., 
137  (1873),  prohibiting  foreign  corpora- 
tions from  setting  up  the  statute  of 
limitations.  In  New  York,  by  statute, 
all  corporations,  foreign  and  domestic, 
are  forbidden  to  set  up  usury  as  a  de- 
fense. A  raih-oad  company,  by  going 
into  another  state  and  having  and  op- 
erating a  road  there,  subjects  itself  ta 
the  legislation  of  that  state.  Stone  v. 
111.  Cent  R.  R.  Co.,  116  U.  S.,  347  (1885). 
Foreign  corporations  may  be  compelled 
to  pay  a  license  fee  before  doing  busi- 
ness. Pembina,  etc.,  Co.  v.  Penn,  124 
U.  S.,  181  (1888).  Quo  warranto  lies 
against  foreign  corporations  doing  busi- 
ness in  a  state  contrary  to  its  statute. 
State  V.  Fidelity,  etc.,  Co.,  41  N.  W.  Rep., 
108  (Minn.,  1888). 

'  A  charter  provision  prohibiting  the 
corporation  from  selling  its  bonds  below 
par  does  not  invalidate  the  bonds  when 
sold  to  a  bona  fide  purchaser  in  another 
state.  Ellsworth  v.  St.  Louis,  etc.,  R 
R  Co.,  98  N.  Y,  553  (1885).  See,  also, 
Philadelphia  Loan  Co.  v.  Towner,  13 
Conn.,  249  (1839);  Nichols  v.  Mase,  04 
N.  Y„  160  (1883),  holding  that  the 
holder  of  bonds  issued  by  a  foreign  cor- 
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§  695.  In  the  exercise  of  comity  between  the  states  and  territo- 
ries, corporations  created  in  one  of  them  may  acquire,  hold  and 
transfer  real  property  in  another  the  same  as  individuals.^ 


poration  valid  upon  their  face  is  not 
bound  to  show  that  the  proTisions  of 
the  statute  which  authorized  their  issue 
have  been  complied  with;  Bard  v. 
Poole,  13  N.  T.,  495  (1855),  holding  that 
a  corporation  prohibited  by  its  charter 
from  contracting  for  interest  over  a 
certain  rate  may,  however,  contract  for 
a  greater  rate  in  another  state  under 
v?hoso  laws  it  is  legal.  To  same  effect, 
Knox  V.  Bank  of  U.  S.,  26  Miss.,  655 
(1854),  and  Bank  of  U.  S.  v.  Owens,  3 
Pet,  528  (1829) ;  American  Life  Ins.  Co. 
V.  Dobbin,  Hill  &  Denio  (Lalor's  Supp.), 
252  (1843),  where,  construing  the  New 
York  restraining  act,  it  was  held  that  a 
foreign  corporation  could  purchase  and 
sell  promissory  notes  but  not  bills  of 
•exchange ;  Bank  of  Chillicothe  v.  Dodge, 
8  Barb.,  333  (1850),  holding  that  money 
paid  by  a  foreign  corporation  in  vio- 
lation of  a  local  law  is  recoverable  by 
it  For  cases  under  a  statute  of  Mis- 
sonri,  see  Bank  of  Louisville  v.  Young, 
57  Mo.,  898  (1866);  Connecticut  Mut 
Life  Ins.  Co.  v.  Albert,  39  Mo.,  181  (1866) ; 
Long  V.  Long,  79  Mo.,  646  (1883).  But 
■corporate  creditors  and  stockholders 
are  subject  to  provisions  and  regula- 
tions contained  in  the  charter.  Canada 
Southern  E'y  Co.  v.  Gebhard,  109  TJ.  S., 
586  (1883),  where  a  statutory  recapitali- 
zation was  held  to  be  valid ;  Hitchcock 
V.  U.  S.  Bank,  7  Ala.,  485  (1845),  holding 
that  the  corporation  can  exercise  only 
the  powers  given  to  it  by  its  charter. 
A  foreign  corporation  may  t-ke  any  in- 
terest allowed  by  the  place  of  the  con- 
tract, though  such  interest  is  usurious 
by  its  charter.  Hitchcock  v.  TJ.  S.  Bank, 
7  Ala.,  386  (1845). 

>  Cowell  V.  Springs  Co.,  100  TJ.  S.,  55 
<1879);  Bunyan  v.  Lessee  of  Coster,  14 
Pet,  123,  130  (1840);  Christian  Union 
t).  Yount,  101  U.  S.,  353  (1879);  Barnes 
V.  Suddard,  117  HL,  337  (1886);  New 
Haven  Land  Co.  v.  Tilton,  19  Fed.  Rep., 


73  (1884) ;  Lathrop  v.  Commercial  Bank, 
8  Dana,  114  (1839);  American  Bible 
Soa  u  Marshall,  15  Ohio  St,  537  (1864); 
State  V.  Boston,  C.  &  M  R.  Co.,  25  Vt, 
433  (1853) ;  Claremont  Bridge  v.  Royal, 
42  Vt,  730,  736  (1870);  Lumbard  v.  Al- 
drich,  8  N.  H.,  31  (1835);  Cincinnati, 
TJ.  &  F.  W.  R.  Co.,  38  Ind.,  503  (1867); 
Silver  Lake  Bank  v.  North,  4  Johns. 
Ch.,  370  (1830),  holding  that  a  corpora- 
tion of  another  state  may  iile  a  bill  for 
the  sale  of  land  in  New  York  under 
a  mortgage  taken  to  secure  a  debt; 
Columbus  Buggy  Co.  v.  Graves,  108 
HL,  459  (1884);  Black  v.  Delaware  &  R 
C.  Co.,  22  N.  J.  Eq.,  130,  433  (1871),  the 
chancellor  saying  "that  a  foreign  cor- 
poration may  own  property  in  this  state 
and  transact  business,  and  make  con- 
tracts in  it  to  be  performed  here,  is  too 
well  settled  to  discuss ; "  Northern 
Transportation  Co.  v.  Chicago,  7  Biss., 
45,  53  (1874) ;  Lebanon  Savings  Bank  v. 
Hollenback,  39  Minn.,  332  (1882) ;  New 
York  Dry  Dock  Co.  v.  Hicks,  5  McLean, 
111  (1850);  Whitman  Gold  &  S.  M. 
Co.  V.  Baker,  8  Nev.,  386  (1867);  Met- 
ropolitan Bank  v.  Godfrey,  23  111.,  579 
(1860),  holding  also  that  foreign  corpo- 
rations can  only  acquire  and  hold  lands 
upon  the  terms  and  conditions  and  in 
the  way  authorized  by  the  law  of  their 
creation.  They  may  loan  money  on  real 
estate  mortgages.  See  §  689,  supra.  Cf. 
Northwestern  Mutual  L.  I  Co.  v.  Over- 
holt,  4  DiU.,  287  (1878);  Morris  Canal  & 
B.  Co.  V.  Townsend,  34  Barb.,  658  (1857), 
where  a  statute  authorizing  a  foreign 
corporation  to  appropriate  land  on  pay- 
inent  of  a  just  compensation  to  its  own- 
ers was  held  valid  (affirmed  as  to  this 
point.  Matter  of  Townsend,  39  N.  Y., 
171  —  1868);  Stewart  v.  Lehigh  Valley 
R  R  Co.,  38  N.  J.  L.,  505  (1875);  Na- 
tional Trust  Co.  V.  Murphy,  30  N.  J.  Eq., 
408  (1879) ;  Sherwood  v.  American  Bible 
Soc,  1  Keyes,  561  (1864);  Elston  v.  Pig- 
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This  right  of  foreign  corporations  to  acquire  and  hold  real  estate 
is,  however,  subject  to  the  statutory  laws  of  the  state  where  the 
land  is  situated,  and  also  to  its  public  policy  and  the  general  policy 
of  its  statutes  relating  to  domestic  corporations.* 


gott,  94  Ind.,  14  (1883),  to  the  effect  that 
it  may  hold  land  purchased  at  a  judicial 
sale  under  a  decree  in  its  favor.  An 
alien  corporation  may  purchase  and 
hold  land  in  Missouri.  Missouri,  etc., 
Co.  V.  Reinhard,  21  S.  W.  Rep.,  488  (1893). 
Although  an  alien  cannot  own  real  es- 
tate, yet  he  may  own  stock  in  a  corpo- 
ration which  owns  real  estate.  Prince- 
ton, etc.,  Co.  V.  First,  etc..  Bank,  19  Pac. 
Rep.,  210  (Mont.,  1888).  Foreign  corpo- 
rations holding  land,  see  Central  Law 
Journal,  vol.  85,  No.  9.  By  statute  of 
New  York  passed  May  24,  1887  (Gen. 
Stat  N.  y.,  1887,  ch.  458),  corporations 
organized  in  any  other  state  of  the 
United  States,  doing  business  in  New 
York,  are  empowered  to  purchase  and 
hold  such  real  estate  in  that  state  as  is 
necessary  for  their  use  and  corporate 
purposes  in  the  transaction  of  their 
business  in  the  state,  and  to  convey  the 
same  in  like  manner  with  the  corpora- 
tions organized  in  New  York.  As  to 
the  recent  act  of  congress  prohibiting 
foreign  corporations  from  owning  land 
in  the  territories,  see  Potter  v.  Rio,  etc., 
Co.,  17  Pac.  Rep.,  609  (N.  M.,  1888). 

1  Christian  Union  v.  Yount,  101  U.  S., 
352  (1879) ;  Carroll  v.  East  St.  Louis,  67 
111.,  568  (1873),  where  a  corporation  char- 
tered by  Connecticut  for  the  sole  pur- 
pose of  buying  and  selling  land  was  held 
not  competent  to  acquire  land  in  Illi- 
nois, because  such  business  *as  contrary 
to  the  general  policy  of  the  state  and 
tended  to  create  perpetuities;  United 
States  Trust  Co.  v.  Lee,  73  111.,  142  (1874), 
in  which  the  court  denied  the  right  of  a 
foreign  corporation  to  hold  real  estate 
in  Illinois  beyond  what  is  necessary  to 
the  transaction  of  its  business  or  the 
collection  of  its  debts,  either  for  its  own 
benefit  or  in  trust  for  others ;  United 
States  Mortgage  Co.  v.  Gross,  7  Cent.  L. 
J.,  236  (1878),  in  which  the  Illinois  rule 


was  explained  so  as  not  to  exclude  for- 
eign corporations  empowered  to  loan 
money  on  real  estate  securities ;  Thomp- 
son V.  Waters,  25  Mich.,  214  (1872);  Hol- 
bert  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  45 
Iowa,  23  (1876),  holding  that  statutes 
authorizing  railroads  to  take  land  for 
their  right  of  way  do  not  apply  to  for- 
eign corporations ;  Farmers'  Loan  &  T. 
Co.  V.  McKinney,  6  McLean,  1  (1853) ; 
Farmers'  Loan  &  T.  Co.  v.  HaVmony  F. 
&  M  T.  Co.,  51  Barb.,  33  (1868);  White 
V.  Howard,  46  N.  Y,  144  (1871);  HoUis 
V.  Drew  Theological  Sem.,  95  N.  Y.,  166 
(1884),  holding  that  foreign  corporations 
are  subject  to  the  New  York  statute 
which  declares  invalid  a  devise  or  be- 
quest in  a  will  executed  less  than  two 
months  before  the  death  of  the  testator. 
In  the  ca^e  of  In  re  Prime's  Estate, 
136  N.  Y,  347  (1893),  the  court  said :  "  A 
general  law  of  the  state  prohibiting  cor- 
porations from  eicercising  particular 
powers  will  operate  upon  foreign  corpo- 
rations, not  because  the  act  binds  such 
corporations  ex  propria  viyore,  but  for 
the  reason  that  their  exercise  of  such 
powers  here  would  violate  the  public 
policy  of  the  state,  indicated  by  the  gen- 
eral restraint  imposed  upon  our  own 
corporations."  Fot  the  decisions  in 
Pennsylvania  on  its  statutes  and  policy 
excluding  foreign  corporations  from 
holding  land,  see  §  692.  Where  land  is 
claimed  by  a  foreign  corporation  the 
courts  of  the  state  in  which  the  land  is 
situated  will  construe  its  charter  and 
determine  whether  it  authorizes  the  cor- 
poration to  hold  the  real  estate.  Boyce 
V.  St  Louis,  29  Barb.,  650  (1859);  White 
V.  Howard,  38  Conn.,  343  (1871) ;  Com- 
monwealth V.  New  York,  L.  E.  &  W.  R. 
R  Co.,  1  R'y  &  Corp.  L.  J.,  108  (Pa., 
1887),  holding  that  a  foreign  corporation 
not  authorized  to  hold  real  estate  can- 
not avoid  its  disability  by  holding  stock 
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A  state  may  restrict  the  right  of  foreign  corporations  to  take 
and  hold  real  property  within  its  borders.^ 

§  696.  Restrictions  by  a  state  on  foreign  corporations  must  not 
conflict  with  provisions  of  the  federal  constitution.  Thus,  the 
l-estriction  must  not  interfere  with  commerce,^  or  with  the  jurisdic- 
tion of  the  federal  courts,'  or  with  the  removal  of  causes  from  state 
to  United  States  courts.''  Corporations  are  not  "citizens  "  entitled' 
to  the  privileges  and  immunities  of  citizens  in  the  several  states 
within  the  meaning  of  article  4,  section  2,  of  the  constitution  of  the 
United  States.* 


in  a  domestic  corporation  which  owns 
land.  And  in  construing  such  foreign 
charters  the  court  will  consider  the  de- 
cisions of  the  courts  of  the  state  grant- 
ing them  though  it  will  not  be  bound 
thereby.  Thompson  v.  Waters,  25  Mich., 
214  (1872);  Boyce  v.  St.  Louis,  29  Barb., 
650  (1859).  The  right  of  a  corporation 
to  hold  realty  is  determined  not  alone 
by  its  charter  but  by  the  statutes  of  the 
state  where  the  land  is.  A  corporate 
deed  in  a  chain  of  title  is  presumed 
good.  Tarpey  v.  Deseret  Salt  Co.,  17 
Pac.  Rep.,  631  (Utah,  1888).  If  a  foreign 
corporation  is  not  authorized  to  hold 
real  estate  it  cannot  take  land  in  an- 
other state  by  devise.  Boyce  v.  St. 
Louis,  39  Barb.,  650  (1859) ;  Starkweather 
V.  American  Bible  Soc,  72  III.,  50  (1874). 
See,  also,  §  692.  On  the  other  hand,  if 
by  its  chai'ter,  either  expressly  or  im- 
pliedly, a  corporation  may  take  lands  by 
devise,  a  provision  of  law  in  its  own 
state  prohibiting  corporations  from  tak- 
ing by  devise  unless  expressly  author- 
ized to  do  so  will  not  prevent  its  taking 
by  devise  in  another  state.  American 
Bible  Soc?  v.  Marshall,  15  Ohio  St,  537 
(1864) ;  Thompson  v.  Swoope,  24  Pa.  St., 
474  (1855) ;  Chamberlain  v.  Chamberlain, 
33  N.  Y.,  424  (1871),  but  here  the  bequest 
was  of  personal  property.  To  same  ef- 
fect, Sherwood  v.  American  Bible  Soc, 
4  Abb.  App.  Cas.,  237  (1864).  A  devise 
of  land  to  a  foreign  corporation  is  void 
unless  authorized  by  the  law  of  the 
state  where  it  lies,  even  though  such 
foreign  corporation  is  duly  authorized 
by  its  charter  to  take  it    White. u.  How- 


ard, 46  N.  Y.,  144  (1871),  followed  in 
United  States  v.  Fox,  94  U.  S.,  315  (1876)^. 
declaring  void  a  devise  of  land  in  New 
York  to^he  government  of  the  United 
States. 

iRunyon  v.  Coster,  14  Pet,  123  (1840); 
Thompson  v.  Water-s,  25  Mich.,  214 
(1872);  United  States  u.  Fox,  94  U.S., 
315  (1876). 

2  Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.,  1  (1877);  Telegraph. 
Co.  V.  Texas,  105  U.S.,  460  (1881);  Rae 
V.  Grand  Trunk  R  R,  Co.,  14  Fed.  Rep., 
401  (1882).    See,  also,  §  672c. 

3  Baltimore  &  O.  R.  R  Co.  v.  Cary,  28 
Ohio  St,  208  (1876) ;  Moore  v.  Chicago 
&  St  P.  R  R  Co.,  21  Fed.  Rep.,  817 
(1884).    See,  also,  ch.  ZLV. 

<  Barron  v.  Burnside,  131  U.  S.,  18ft 
(1886);  Doyle  v.  Continental  Life  Ins, 
Co.,  94  U.  S.,  535  (1876) ;  Insurance  Co. 
V.  Morse,  20  Wall.,  445  (1874) ;  Shelby  v. 
Hoffman,  7  Ohio  St.  451  (1857);  Hart- 
ford Fire  Ins.  Co.  v.  Doyle,  6  Biss.,  461 
(1875).  A  statute  requiring  foreign  cor- 
poi-ations  to  agree  not  to  remove  suits 
in  the  federal  courts  is  void.  Rece  v. 
Newport,  etc.,  Co.,  9  S.  E.  Rep.,  212  (W. 
Va.,  1889). 

6  Paul  V.  Virginia,  8  Wall.,  168  (1868), 
holding  that  a  statute  requiring  foreign 
insurance  companies  to  obtain  a  license 
before  doing  business  is  not  in  conflict 
with  that  clause ;  Western  Union  Tel. 
Co.  V.  Mayer,  28  Ohio  St,  521  (1876); 
Tatem  v.  Wright,  23  N.  J.  L.,  444  (1852); 
Warren  Mfg.  Co.  v.  Mtns.  Ins.  Co.,  3 
Paine,  C.  C,  501  (1833) ;  Fire  Depart- 
ment V.  Noble,  3  E.  D.  Smith,  440  (1854) ; 
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§  697.  A  requirement  that  a  foreign  corporation  shall  duly  execute 
a  power  of  attorney  appointing  an  agent  upon  whom. service  of  pro- 
cess may  be  made,  or  obtain  a  certificate  from  a  state  officer,  is 
valid.  Before  complying  with  it  the  corporation  is  usually  forbid- 
den to  contract  or  sue  in  the  state.  It  was  formerly  held  that  con- 
tracts made  before  complying  with  the  requirement  were  void ; ' 
but  the  later  doctrine  is  that  they  are  not  void  though  not  enforce- 
able until  compliance,^  and  that  the  corporation  cannot  defeat  its 
obligations  by  such  a  defense.'  Some  states  have  gone  much 
farther  than  this  and  have  declared  void  and  unenforceable  the 


Ducat  V.  Chicago,  48  111.,  173  (1868) ;  Cin- 
cinnati Mutual,  etc.,  Co.  v.  Eosenthal,  55 
111.,  85  (1879);  Pierce  v.  Crompton,  13  R. 
I.,  313  (1881). 

1  Re  Comstock,  3  Sawyer,  318  (1874) ; 
Bank  of  British  Col.  v.  Page,  6  Oreg., 
431  (1877) ;  Semple  v.  Bank  of  British 
Col.,  5  Sawyer,  88  (1878) ;  Oregon  &  W. 
T.  &  L  Co.  V.  Rathbun,  5  Sawyer,  33 
(1877),  but  here  a  note  made  in  Oregon 
but  payable  in  Scotland  was  treated  as 
if  made  in  Scotland ;  American  Button, 
etc.,  Co.  V.  Moore,  3  Dak.,  380  (1880), 
holding  "under  a  similar  statute  that  the 
foreign  corporation  could  sue  in  the 
courts  of  the  state  but  could  not  trans- 
act business.  To  same  effect,  Utley  v. 
Clark-Gardner  L.  M.  Co.,  4  Col.,  369 
(1878);  Columbus  Ins.  Co.  v.  Walsh,  18 
Mo.,  324  (1853) ;  Union  Central  L.  L  Co. 
«.  Thomas,  46  Ind.,  44  (1874);  Farmers' 
&  Mer.  Ins.  Co.  v,  Harrah,  47  Ind.,  236 
(1874);  Smith  v.  Little,  67  Ind.,  549 
(1879),  holding  that  the  statute  referred 
only  to  actions  upon  contract  and  not 
to  suits  in  replevin ;  Beard  v.  Union  & 
A.  Pub.  Co.,  71  Ala.,  60  (1881),  holding 
that  soliciting  subscriptions  for  a  for- 
eign newspaper  is  not  "  doing  business  " 
within  the  meaning  of  such  a  statute ; 
New  England  F.  &  M.  1  Co.  v.  Robin- 
son, 25  Ind.,  536  (1865),  holding,  how- 
ever, that  a  contract  is  not  void  as  to  a 
citizen;  Morgan  v.  White,  101  Ind., 413 
(1884),  holding  that  requiring  an  agent 
to  file  his  authority  to  act  does  not  ap- 
ply to  a  general  agent  appointing  local 
agents ;  American  Ins.  Co.  v.  Butler,  70 
Ind.,  1  (1880),  holding  that  a  failure  of 


the  state  oflBcer  to  furnish  the  proper 
certificate  after  the  corporation  has  sub- 
stantially complied  with  the  statute 
does  not  affect  its  contracts ;  .iSltna  Ina 
Co.  V.  Harvey,  11  Wis.,  394  (1860). 

2  Walter  A.  Wood  Mowing  Co.  v. 
Caldwell,  54  Ind.,  270  (1876);  Singer 
Mfg.  Co.  V.  Brown,  64  Ind.,  548  (1878) ; 
Elston  V.  Piggott,  94  Ind.,  14  (1883), 
holding  that  advantage  of  the  failure  to 
comply  can  only  be  taken  by  answer  in 
abatement,  and  that  a  foreclosui-e  and 
title  under  sale  cannot  be  questioned  on 
that  ground ;  American  Ins.  Co.  v.  But- 
ler, 70  Ind.,  1  (1880) ;  Behler  v.  German 
Mut  F.  Ins.  Co.,  68  Ind.,  847  (1879);  Na- 
tional Mut  Ins.  Co.  V.  Pursell,  10  Allen, 
232  (1865);  Hagerman  u  Empire  Slate 
Co.,  97  Pa.  St,  534  (1881),  holding  that 
a  foreign  corporation  cannot  take  ad- 
vantage of  its  own  neglect  to  file  the 
power  of  attorney;  and  that  service 
upon  an  acting  agent  will  suffice  in  such 
case ;  American  Ins.  Co.  v.  Wellman,  69 
Ind.,  413  (1879) ;  American,  etc.,  Co.  v. 
East,  etc.,  R.  R.  Co.,  37  Fed.  Rep.,  242 
(1889).  Stockholders  dealing  with  their 
corporations  cannot  defeat  Aieir  con- 
tracts by  alleging  that  it  was  a  foreign 
corporation  and  had  not  complied  with 
the  state  laws.  Kilgore  v.  Smith,  15 
Atl.  Rep.,  698  (Pa.,  1888). 

'Swan  V.  Watertown  Ins.  Co.,  96  Pa. 
St.,  37  (1880),  holding  that  a  foreign  cor- 
poration doing  business  in  the  state 
cannot  set  up  its  failure  to  comply  with 
the  provisions  of  the  statute  relating  to 
such  companies  to  defeat  an  action  on 
contract 
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contracts  of  foreign  corporations  which  have  not  complied  with 
the  state  laws  in  reference  to  filing  certificates,  appointing  a  local 
agent  and  keeping  an  office  in  the  state.  The  courts  endeavor  to 
alleviate  the  harshness  of  the  statutes  as  much  as  possible  but  do 
not  always  succeed.  Yarious  decisions  on  different  statutes  are 
given  in  the  notes  below.' 


1  Failure  to  file  the  certificate  is  a 
question  that  cannot  be  raised  for  the 
first  time  in  the  higher  court.  Dahl  v. 
Montana  Copper  Co.,  133  TJ.  S.,  264 
(1889);  Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  S.,  737  (1885),  holding  that  a 
single  act  without  the  purpose  of  doing 
others  in  a  state  does  not  bring  a  foreign 
corporation  within  the  statute  of  the 
state  forbidding  it  to  transact  business 
there  without  complying  with  certain 
requirements;  Northwestern  Mut.  L.  I. 
Co.  V.  Overholt,  4  Dill.,  288  (1878),  where 
the  requirement  not  being  made  a  con- 
dition precedent  to  doing  business,  a 
foreign  corporation  which  had  not  com- 
plied with  it  was  held  to  have  power  to 
take  a  mortgage  upon  real  estate.  A 
statute  that  no  suit  shall  be  brought  by 
a  foreign  corporation  which  shall  not 
have  filed  a  statement  concerning  its 
business  does  not  prevent  the  federal 
Courts  from  exercising  jurisdiction. 
Barling  v.  Bank  of  British  N.  A.,  50  Fed. 
Rep.,  260  (1893).  A  statute  compelling  a 
foreign  corporation  to  file  its  charter 
before  doing  business  in  the  state  may 
have  the  effect  of  making  it  a  domestic 
corporation.  James  v.  St.  Louis,  etc., 
E'y,  46  Fed.  Rep.,  47  (1891).  The  Mon- 
tana statute  requiring  foreign  corpo- 
rations to  file  their  charter  in  the  stat^ 
before  doing  business  there  does  not 
apply  to  a  foreign  trust  company  which 
purchases  bonds  of  a  domestic  corpora- 
tion and  takes  a  mortgage  to  secure 
thgm.  Gilchrist  v.  Helena,  etc.,  Co.,  47 
Fed.  Rep.,  593  (1891). 

A  corporate  agent  who  employs  labor 
and  buys  g«ods  in  the  state  for  a  foreign 
corporation  which  has  not  complied 
with  the  law  prohibiting  such  corpora- 
tions to  do  business  in  the  state  until  a 
resident  office   and   agent   have  been 


named  is  personally  liable  for  such 
labor  and  goods.  Lasher  v.  Stimson,  23 
Atl.  Rep.,  553  (Pa,,  1893).  The  objection 
that  the  foreign  corporation  has  not 
filed  the  statement  as  i-equired  by  stat- 
ute must  be  clearly  raised  in  order  to  be 
available.  Campbell,  etc.,  Co.  v.  Hering, 
30  Atl.  Rep.,  1061  (Pa.,  1891).  Although 
the  statute  requires  foreign  corpora- 
tions doing  business  in  the  state  to  file 
a  power  of  attorney  authorizing  the 
commissioner  of  corporations  to  accept 
service  for  them,  yet  a  corporation  not 
doing  so  may  sue  on  one  of  the  con- 
tracts. Rogers,  etc.,  Corp.  v.  Simmons, 
39  N.  E.  Rep.,  580  (Mass.,  1893).  A  for- 
eign corporation  for  mining  and  various 
other  purposes  cannot  file  its  certificate 
under  the  Michigan  statute  authorizing 
foreign  corporations  for  mining  pur- 
poses to  file  such  certificate  and  have 
all  the  rights  of  domestic  corporations. 
Isle  Royale,  etc.,  Corp.  v.  Sec'y  of  State, 
43  N.  W.  Rep.,  14  (Mich.,  1889).  Where 
the  statute  requires  foreign  corporations 
to  file  a  statement  of  their  condition  be- 
fore doing  business,  a  foreign  corpora- 
tion cannot  enforce  a  contract  until  it 
does  so.  Wood,  etc.,  Co.  v.  Coldwell,  54 
Ind.,  371  (1876).  But  it  may  recover 
from  an  agent  money  paid  to  him  for  it. 
U.  S.  Ex.  Co.  V.  Lucas,  36  Ind.,  361  (1871)., 
See  §  696.  Although  the  statutes  re- 
quire a  foreign  corporation  before  doing 
any  business  in  the  state  to  file  certain 
paper  and  makes  it  a  misdemeanor  not 
to  do  so,  yet  this  does  not  render  con- 
tracts void  although  such  statute  is  not 
complied  with.  Dearborn,  etc.,  Co.  v. 
Augustine,  31  Pac.  Rep.,  837  (Wash., 
1892).  Parties  who  have  contracted 
with  a  foreign  corporation  audi  received 
the  benefits  of  the  contract  cannot 
when  sued  upon  the  contract  set  up 
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In  Alabama  particularly  there  has  been  a  large  number  of  de- 
cisions on  this  subject.' 


that  the  company  has  not  complied 
with  the  statutory  requisites  in  regard 
to  doing  business  in  the  state.  Wash- 
burn, etc.,  Co.  V.  Bartlett,  54  N.  W. 
Rep.,  544  (N.  Dak.,  1893).  The  Arkansas 
pi'ovision  requiring  foreign  corporations 
to  file  certificates,  etc.,  and  rendering 
void  contracts  made  by  a  foreign  corpo- 
ration not  complying  therewith,  does 
not  apply  to  a  sale  of  a  sewing  machine 
made  in  Ohio  and  shipped  to  Arkansas, 
this  being  interstate  commerce.  Gunn 
V.  White,  etc.,  Co.,  20  S.  W.  Rep.,  591 
(Ark.,  1893).  The  statute  relative  to  for- 
eign corporations  doing  business  in  the 
state  is  not  applicable  to  loans  made  out 
of  the  state  and  the  securities  delivered 
and  money  paid  out  of  the  state. 
Scruggs  V.  Scottish,  etc.,  Co.,  16  S.  W. 
Rep.,  563  (Ark.,  1891).  A  foreign  corpo- 
ration may  sue  on  contracts  made  out 
of  the  state,  although  it  has  not  com- 
plied with  the  law  as  to  contracts  made 
in  the  state.  White,  etc.,  Co.  v.  South- 
western, etc.,  Assoc,  18  S»  W.  Rep.,  1055 
(Ark.,  1893).  As  against  a  milling  com- 
pany that  solicits  business  and  sells 
goods  through  commercial  agents,  the 
statute  of  Texas  prohibiting  a  foreign 
corporation  from  transacting  business 
in  the  state  without  filing  its  articles  of 
incorporation  with  the  secretary  of  state 
is  void  as  being  an  interference  with  in- 
terstate commerce.  Bateman  v.  West- 
ern, etc.,  Co.,  30  S.  W.  Rep.,  931  (Tex., 
1893).  A  foreign  corporation  purchasing 
a  piece  of  machinery  in  the  state  may 
be  held  liable  therefor,  although  it  has 
not  filed  the  certificate.  Colorado,  etc., 
Works  V.  Sierra,  etc.,  Co.,  35  Pac.  Rep., 
335  (Colo.,  1890).  A  bondsman  for  a 
corporate  agent  cannot  escape  liability 
by  alleging  that  the  corporation  has  not 
complied  with  the  law  relative  to  for- 
eign corporations.  Singer,  etc.,  Co.  v. 
Hardee,  16  Pac.  Rep.,  605  (New  Mex., 
1888). 
1  In  the  case  of  Dundee,  etc.,  Co.  v. 


Nixon,  10  S.  Rep.,  311  (Ala.,  1891),  an 
alien  corporation  failed  in  its  suit  on  a 
note  because  it  had  no  known  place  of 
business  or  authorized  agent  in  Alabama 
as  required  by  the  constitution  and  stat- 
utes of  the  state.  The  note  was  dated 
in  that  state.  A  purchase  of  brick  in 
another  state  to  be  delivered  in  the  stale 
is  an  act  of  interstate  commerce,  and  a 
foreign  corporation  making  the  sale 
need  not  comply  with  the  stat«  lawa 
A  foreign  corporation  may  bring  suit  in 
the  state  without  complying  with  the 
state  law  in  regard  to  having  a  place  of 
business  and  an  agent  in  the  state. 
Cook  V.  Rome  Brick  Co.,  12  S.  Rep.,  918 
(Ala.,  1893).  Where  a  foreign  corpora- 
tion not  complying  with  the  statute 
sells  chattels,  the  sale  is  void  and  the 
corporation  may  reclaim'  its  property. 
Boulden  v.  Estey,  etc.,  Co.,  9  S.  Rep.,  383 
(Ala.,  1891).  The  statute  against  foreign 
corporations  doing  business  in  the  state 
unless  they  conform  to  certain  requisites 
does  not  apply  to  interstate  traffic  such 
as  selling  goods  to  be  shipped  in,  having 
been  sold  out  of,  the  state.  Ware  v. 
Hamilton,  etc.,  Co.,  9  S.  Rep.,  186  (Ala., 
1891).  The  objection  as  to  the  failure 
to  file  the  certificate  cannot  be  raised 
for  the  first  time  on  appeal.  Guin  v. 
New  England,  etc.,  Co.,  8  S.  Rep.,  388 
(Ala.,  1890).  A  mortgagor  to  a  foreign 
insurance  company  cannot  demur  to  a 
bill  for  fpreclosure  on  the  ground  that 
the  taking  of  the  mortgage  was  ultra 
vires  and  no  certificate  was  filed. 
Boulware  v.  Davis,  8  S.  Rep.,  84  (Ala.^ 
1890).  A  mortgage  taken  by  a  foreign 
corporation  in  Alabama  which  has  no 
known  place  of  business  or  authorized 
agent  in  the  state  as  required  by  the 
constitution  of  the  state  is  void  and  not 
enforceable.  Farrior  i'.  New  England, 
etc.,  Co.,  7  S.  Rep.,  300  (Ala.,  1890).  A 
foreign  corporation  suing  in  Alabama 
to  enforce  a  mortgage  made  in  that 
state  must  allege  that  it  has  a  known 


1004 


Digitized  by  Microsoft® 


OH.  XLI.] 


IN'fEA   VIEES    ACTS    AND    OONTBAOTS. 


[§  697. 


Eestrictions  upon  'foreign  insurance  companies  are  strictly  en- 
forced.' A  state  may  require  a  foreign  corporation  to  pay  a  license 
fee  before  doing  business  within  its  borders.^  And  in  nearly  all 
particulars  foreign  corporations  must  bend  to  the  will  of  the  state. 


place  of  business  and  an  authorized 
agent  in  the  state.  Christian  v.  Ameri- 
can, etc.,  Co.,  7  S.  Rep.,  427  (Ala.,  1890). 
An  agent  suing  a  person  for  a  commis- 
sion on  a  loan  made  by  the  latter  with 
a  foreign  corporation  which  has  not 
filed  its  certificate  as  required  by  stat- 
ute cannot  recover.  Dudley  v.  Collier, 
6  S.  Eep.,  304  (Ala.,  1889). 

1  Cincinnati  Mutual,  etc.,  Co.  v.  Rosen- 
thal, 5.5  111.,  85  (1879),  holding  that  a 
premium  note  given  to  a  foreign  com- 
pany which  had  not  obtained  a  certifi- 
cate from  the  state  auditor  as  required 
was  void  in  its  hands.    To  same  effect, 
Hoffman  v.  Banks,  41  Ind.,  1  (1873),  and 
Roche   V.    Ladd,   1    Allen,  441   (1861); 
^tna  Ins.  Co.  v.  Harvey,  11  Wis.,  394 
(1860),  where  filing  statement  of  condi- 
tion with    secretary  of  state  was  re- 
quired;   Lycoming    Fire    Ins.    Co.    v. 
Wheelock,  55  Vt.,  536  (1883);  Charter 
Oak  Ins.   Co.  v.  Sawyer,  44  Wis.,  387 
(1878),  but  holding  that  they  may  sue 
for  or  secure  debts  due  from  residents 
without  complying  with  such  statutes ; 
Williams  v.  Cheney,  3  Gray,  215  (1855), 
tut  holding  that  a  premium  note  void 
for  this  reason  is  valid  in  the  hands  of  a 
bona  fide  holder  for  value  without  no- 
tice ;  Jones  v.  Smith,  8,  Gray,  500  (1855), 
holding  that  the  payee  of  a  premium 
note  must  prove  compliance  by  the  in- 
surance company  with  the  statute ;  Ehr- 
man  v.  Teutcnia  Ins.  Co.,  1  McCrary, 
133  (1880),  holding   that  if  the  statute 
merely,  imposes  penalties  for  non-com- 
pliance with   such    requirements,   the 
contracts  of  a  foreign  corporation  not 
complying  are  not  void.    To  same  effect 
as  Ehrman,  etc.,  King  v.  National  M.  & 
E.  Co.,  4  Mont.,  1  (1881);  Clark  v.  Mid- 
dleton,  19  Mo.,  53  (1853),  holding  that 
the  failure  of  an  agency  to  file  a  state- 
ment was  not  to  make  void  a  promise  to 
pay  premium  notes' given  to  the  foreign 


insurance  company ;  Brooklyn  Life  Ins. 
Co.  V.  Bledsoe,  53  Ala.,  S38  (1875),  hold- 
ing that  a  foreign  corporation  cannot 
avail  itself  of  its  own  failure  to  comply^ 
Union  Mut.  L.  L  Co.  v.  McMillan.  34 
Ohio  St.,  67  (1873),  holding  that  neglect 
to  comply  does  not  make  void  a  policy 
issued  by  a  foreign  company  nor  excuse 
the  bolder  from  paying  piemiums ;  Eu- 
reka Ins.  Co.  V.  Parks,  1  Cin.  Super.  Ct, 
574    (1871),    holding  .that    a    company 
which  issues  a  policy  on  property  in 
another  state  from  its  home  office  is  not 
subject  to  the  restricting  statute  of  that 
state,  though  it  has  paid  a  commission 
for  obtaining  the  insurance  to  a  resi- 
dent thereof;    Mut.  Ben.  Life,  etc.,  v. 
Bales,  92  Pa.  St.,  354  (1879),  holding  that 
it  cannot  recover  from  sureties  upon  an 
agent's  bond  unless  it  has  complied  with 
a  statute  requiring  the  agents   to   be 
commissioned.     To  same  effect,  Thorne 
V.  Travelers'   Ins.   Co.,  80    Pa.   St.,    15 
(1875);    but  in   U.   S.    Life  Ins.  Co.  v. 
Adams,  7  Biss.,  30  (1873),  it,  was  held 
that  compliance  with  a  restraining  act 
is  not  essential  to  the  validity  of  an 
agent's  bond.    Lamb  v.  Bowser,  7  Biss., 
315  (1876),  holding  that  a  policy  of  in- 
surance is  not  void  because  the  com- 
pany has  not  complied  with  the  statute. 
Cf.  Isle,  etc.,  Co.  v.  Sec'y  of  State,  43 
N.  W.  Rep.,  14  (Mich.,  1889).    As  a  de- 
fense to  a  note,  see  Dudley  v.  Collier,  6 
S.  Rep.,  304  (Ala.,  1889).    See,' also,  §  694. 
notes;    Charter    Oak,  etc.,    Ins.   Co.  v. 
Sawyer,  44  Wis.,  394  (1860),  holding  that 
it  may  sue  or  take  security  for  a  debt 
without  complying  with  the  local  act. 
To  same  effect,   Columbus  Ins.  Co.  v. 
Walsh,   18  Mo.,  229  (1853).    See,  also. 
People  V.  Howard,  50  Mich.,  239  (1883). 
2  Walker  v.  City  of  Springfield,  94  111., 
364  (1S80);  Pembina,  etc,  Co.  v.  Penn, 
134  U.  S.,  181  (1888). 
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A  foreign  corporation  may  sue  or  be  sued  in  the  courts  of  a 
state  whenever  jurisdiction  is  legally  obtained.^ 

§698.  Torts  committed  hy  corporations  —  Indictment. —  After 
much  discussion  the  genera.1  rule  is  now  firmly  established  that  cor- 
porations cannot  make  defense  to  actions  in  tort  by  claiming  that 
the  acts  by  which  the  wrongs  have  been  committed  are  not  within 
the  corporate  powers  conferred  upon  them.^ 


'This  question  is  fully  discussed  in 
g§  757,  758,  infra. 

2  National  Bank  v.  Graham,  100  IT.  S., 
609,  702  (1879),  where  a  bank  was  held 
in  damages  for  the  loss,  occasioned  by 
the  gross  negligence  of  its  agents,  of  a 
special  deposit  wliich  it  had  received 
with  the  knowledge  and  acquiescence  of 
its  ofiScers  and  directors;  Baltimore  & 
P.  R.  Co.  V.  Fifth  Bapt  Ch.,  108  U.  S., 
317  (1883),  for  maintaining  a  nuisance; 
Philadelphia,  W.  &  B.  E.  Co.  v.  Quigley, 
21  How.,  203,  210  (1858),  for  libel  pub- 
lished by  the  board  of  directors,  Camp- 
bell, J.,  saying :  "  For  acts  done  by  the 
agents  of  a  corporation,  either  in  con- 
tractu or  in  delicto,  in  the  course  of  its 
business  and  of  their  employment,  the 
corporation  is  responsible  as  an  individ- 
ual under  similar  circumstances."  This 
rule  was  directly  affirmed  and  applied 
to  a  municipal  corporation  in  Salt  Lake 
aty  V.  Hollister,  118  U.  S.,  356  (1885). 
See  New  York  &  New  Hampshire  E. 
Co.  V.  Schuyler,  34  N.  Y.,  30  (1865); 
State  V.  Morris  &  E.  R  Co.,  33  N.  J.  L., 
360,  367  (1852),  and  cases  cited ;  Brokaw 
V.  New  Jersey  R  &  T.  Co.,  33  N.  J.  L., 
328  (1867),  an  action  for  assault  and  bat- 
tery (ejecting  a  passenger) ;  Rimsderi  u 
Boston  &  A.  R  R  Co.,  104  Mass.,  117 
(1870),  assault  and  battery  (seizing  prop- 
erty for  fare) ;  Peebles  v.  Patapsco 
Guano  Co.,  77  N.  C,  233  (1877),  a  case  of 
deceit  and  fraudulent  representations 
made  by  agents;  Chicago  &  I.  R  B. 
Co.  V.  Davis,  86  111.,  20  (1877),  trespass, 
see  sul>;  Vinas  v.  Merchants'  M.  1  Co., 
27  La.  Ann.,  367  (1875),  slander  and  libel 
sanctioned  by  a  corporation;  Western 
Union  v.  Eyser,  2  Col.,  141  (1873),  in- 
jury to  person ;  Goodspeed  v.  East  Had- 


dam  Bank,  22  Conn.,  529  (1853),  vexa^ 
tious  suit;  South  &  N.  A.  R  Co.  v. 
Chappell,  61  Ala.,  527  (1878),  injury  to 
person;  Hays  v.  Houston  &  G.  N.  R. 
Co.,  46  Tex.,  272  (1876),  expulsion  from 
train ;  Fishkill  Savings,  etc.,  v.  National 
Bank,  etc.,  80  N.  Y.,  162  (1880),  con- 
version of  bonds  by  cashier ;  Ranger  v. 
Great  Western  R'y  Co.,  5  H.  L.  C,  71, 
86  (1854) ;  Lewis  v.  Meier,  14  Fed.  Rep., 
311  (1883);  Pliiladelplija  &  R  R  R  Co. 
V.  Derby,  14  How.,  468  (1852),  injury  to 
person  in  a  collision  caused  by  the  neg- 
ligence of  employees ;  Hussey  v.  King, 
3  S.  k  Rep.,  923  (N.  C,  1887),  malicious 
prosecution  and  false  imprisonment,  the 
court  saying:  "These  artificial  persons 
have  become  so  numerous  and  entered 
so  lai-gely  into  the  everyday  transactions 
of  life  that  it  has  become  the  policy  of 
the  law  to  subject  them,  as  far  as  prac- 
ticable, to  the  same  civil  liability  for 
wrongful  acts  as  attach  to  natural  per- 
sons ; "  Denver  &  R  G.  R'y  v.  Harris, 
123  U.  S.,  597  (1886),  assault  and  battery; 
N.  J.  S.  Co.  V.  Brockett,  121  U.  S.,  637 
(1887),  undue  violence  by  employee; 
Fishkill  Savings  Inst  v.  National  Bank, 
80  N.  Y,  162,  168  (1880),  involving  an 
action  for  damages  for  the  conversion 
of  bonds  by  a  ca.shier  for  the  benefit  of 
the  bank ;  Baltimore  &  P.  R  R.  Co.  v. 
Fifth  Bapt  Ch.,  108  U.  S.,  317, 330  (1883); 
New  Orleans,  J.  &  G.  N.  R  Co.  v.  Bailey, 
40  Miss.,  395  (1866).  A  railroad  which 
has  engaged  in  transporting  passengers 
by  a  steamboat  cannot  defeat  an  action 
for  negligence  by  asserting  that  the  use 
of  the  steamboat  by  it  was  ultra  vires. 
Gruber  v.  Washington,  etc.,  R  R  Co., 
93  N.  C,  1  (1885);  South  Wales  R'y  Ca 
V.  Redmond,  10  C.  B.  (N.  S.),  675  (1861). 
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"Where  it  is  necessary  to  prove  a  fraudulent  or  malicious  intent, 
it  is  held,  by  the  great  weight  of  modern  authority,  that  the  fraud 
or  malice  of  the  authorized  agents  of  corporations  is  to  be  imputed 
to  the  corporations  themselves.' 

Although  a  corporation  may  not  strictly  be  guilty  of  deceit,  yet 
it  is  held  liable  for  damages  resulting  from  the  false  and  fraudu- 
lent representations  of  its  agents.* 


Contra,  Gunn  v.  Central  R.  R,  74  Ga, 
500  (1885),  where  a  railroad  was  held 
not  responsible  for  a  tort  (an  injury  to 
the  person)  committed  by  a  firm  in 
which  it  had  become,  though  illegally,  a 
partner. 

1  National  Ex.  Co.  v.  Drew,  2  Macqueen, 
App.,  103  (1855)  ;•  New  Brunswick  & 
Can.  R'y  r.  Conybeare,  9  H.  L.  Cas.,  711, 
740  (1863);  Barwick  v.  English  Joint- 
stock  Bank,  L.  R,  3  Exch.,  359  (1867) ; 
Philadelphia,  W.  &  B.  R.  R  v.  Quigley, 
21  How.,  203  (1858) ;  Wliitfield  v.  South- 
eastern R'y,  El.,  B.  &  E.,  115  (1858); 
Vance  v.  Erie  R'y,  33  N.  J.  L.,  334  (1867) ; 
Copley  V.  Grover  &  Baker  Co.,  3  Woods, 
494  (1873);  Goodspeed  v.  East  Haddam 
Bank,  23  Conn.,  530  (1853);  Carter  v. 
Howe  Machine  Co.,  51  Md.,  390  (1878); 
Wheless  v.  Second  National  Bank,  1 
Baxter,  469  (1873) ;  Williams  v.  Planters' 
Ins.  Co.,  57  Miss.,  759  (1880) ;  Iron  Mount- 
ain Bank  v.  Mercantile  Bank,  4  Mo.  App., 
505(1877);  Walker  w  Southeastern  R'y, 
L.  R,  5  C.  P.,  640  (1870) ;  Edwards  v. 
Midland  R'y,  L.  R,  6  Q.  B.  Div.,  287 
(1880) ;  Jeffersonville  R.  R  Co.  v.  Rogers, 
28  Md.,  1,  7  (1867). 

*Mackay  v.  Commercial  Bank,  etc., 
li.  R.,  5  Privy  C,  394  (1874),  iu  which  a 
bank  was  held  liable  in  damages  for  the 
act  of  its  cashier  in  sending  a  telegram 
purporting  to  be  from  an  individual  by 
means  of  which  other  parties  were  in- 
duced to  accept  bills  of  exchange  in 
which  the  bank  was  interested ;  Ranger 
tt  Great  Western  R'y  Co.,  5  H.  of  L. 
Cas.,  73,  86  (1854),  Lord  Chancellor 
Cran worth  saying :  "  If  the  agents  em- 
ployed conduct  themselves  fraudulently, 
so  that  if  they  were  acting  for  private 
employers  the  persons  for  whom  they 


were  acting  would  have  been  affected 
by  their  fraud,  the  same  principles  must 
prevail  where  the  principal  under  whom 
the  agent  acts  is  a  corporation ;  "  Bar- 
wick V.  English  J.  S.  Bank,  L.  R,  2 
Exch.,  259  (1867),  where  a  bank  wis 
held  liable  for  false  representations  of 
its  manager  as  to  the  credit  of  an  indi- 
vidual; Erie  City  J.  Wks.  v.  Barber, 
106  Pa.  St,  125  (1884),  where  a  manu- 
facturing company  was  held  in  dam- 
ages for  the  deceit  of  its  agent  in 
knowingly  selling  a  defective  boiler  and 
representing  it  as  sound  and  safe; 
Peebles  v.  Patapsco  Guano  Co.,  77  N. 
C,  233  (1877),  involving  representations 
of  an  agent  that  a  spurious  article  was 
genuine;  Cragie  v.  Hadley,  99  N.  Y., 
131  (1885),  where  an  officer  of  a  bank 
receiving  a,  deposit  after  he  knew  the 
bank  was  insolvent  and  its  pajier  pro- 
tested, it  was  held  to  be  a  deceit  which 
justified  a  rescission  of  the  contract  and 
a  recovery  of  the  deposit ;  New  York 
&  N.  H.  R.  Co.  V.  Schuyler,  34  N.  Y.,  30 
(1865),  involving  an  issue  of  false  certifi- 
cates of  stock;  Butler  v.  Watkins,  13 
Wall.,  456  (1871),  where  an  agent  of  a 
corporation,  by  pretending  to  negotiate 
for  the  purchase  of  a  patent,  succeeded 
in  keeping  the  patented  article  out  of 
the  market.  The  corporation  was  held 
liable  In  damages ;  Candy  v.  Globe  Rub- 
ber Co.,  37  N.  J.  Eq.,  175  (1883),  wliere 
a  sale  to  a  corporation  made  upon  false 
representations  of  its  officers  as  to  its 
solvency  and  prosperity  was  rescinded ; 
Fogg  V.  Griffin,  3  Allen,  1  (1861),  where 
in  an  action  upon  premium  notes  a 
defense  that  they  had  been  procured 
through  false  and  fraudulent  represen- 
tations by  an  agent  of  the  company  and 
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A  corporation  may  be  held  liable  in  damages  for  a  libel ; '  for 
assault  and  battery  committed  by  its  officers,  agents  or  servants 
in  executing  the  rules  and  regulations  or  orders  of  the  corporation ; ' 


of  the  amount  of  capital  stock  paid  in 
was  held  good.  See,  also,  Etting  v. 
Bank  of  the  U.  S.,  11  Wheat.,  59  (1826); 
liamm  v.  Port  Deposit  Homestead,  etc., 
49  Md.,  333  (1878) ;  Carter  v.  Howe  Ma- 
chine Co.,  51  Md.,  290  (1878);  Western 
Bank,  etc.,  v.  Addie,  L.  R.,  1  Sc.  App., 
145  (1867),  and  §§  139,  140,  157,  supra. 

1  Philadelphia,  W.  &  B.  R  Co.  v. 
Quigley,  21  How.,  202  (1858),  in  which 
the  court  held  that  the  publication  of  a 
libelous  letter  received  in  evidence  by 
a  committee  of  investigation  in  abound 
Tolume  of  its  transactions,  by  authority 
of  the  board  of  directors  of  a  railroad 
company,  constituted  a  suflBcient  ground 
for  an  action  for  libel  against  the  corpo- 
ration ;  Van  Aernam  v.  Bleistein,  102  N. 
Y.,  355  (1886);  Howb  Machine  Co.  v. 
Sender,  58  Ga.,  64  (1877),  where  the 
publication  of  libelous  matter  was 
caused  by  an  agent  within  the  scope  of 
his  authority;  Maynard  v.  Fireman's 
Fund  I.  Co.,  34  Cal.,  49 ;  47  Cal.,  207 
(1867);  Johnson  v.  St.  Louis  Dispatch 
Co.,  2  Mo.  App.,  565  (1876)  Fogg  v. 
Boston,  etc.,  R.  R.  Co.,  20  N.  E.  Rep.,  109 
{Mass.,  1889) ;  Van  Aernam  v.  McCune, 
32  Hun,  316  (1884),  holding  that  a  joint- 
stock  association  under  the  New  York 
statute  is  liable  to  an  action  for  libel; 
Payne  v.  Western  &  A.  R  E.  Co.,  13  Lea 
(Tenn.),  507  (1884);  Evening  Journal 
Asso.  V.  McDermott,  44  N.  J.  L.,  430 
<1882) ;  Detroit  Daily  Post  Co.  v.  Mc- 
Arthur,  16  Mich.,  447  (1868);  Aldrich  v. 
Press  Printing  Co.,  9  Minn.,  133  (1864) ; 
Hewitt  V.  Pioneer-Press  Co.,  23  Minn., 
178  (1876) ;  Vinas  v.  Merchants'  Mutual 
Ins.  Co.,  37  La.  Ann.,  367  (1875);  Whit- 
field V.  Southeastern  R'y  Co.,  El.,  B.  & 
E.,  115  (1858) ;  Tench  v.  Great  Western 
R'y  Co.,  32  U.  C,  Q.  B.,  453  (1872).  In 
Brennan  v.  Tracy,  2  Mo.  App.,  540  (1876), 
it  was  said  that  a  corporation  may  be 
subjected  to  a  criminal  libel.  A  rail- 
road may  be  held  liable  for  a  libel  of  its 


division  agent  in  reporting  causes  of 
discharge  of  employees  to  other  agents. 
Bacon  v.  Mich.  C.  E.  R,  33  N.  W.  Rep., 
181  (Mich.,  1887).  Corporation  is  not 
liable  for  a  slander  by  its  president  as 
to  the  right  of  a  person  to  sell  goods. 
Perkins  v.  Maysville,  etc.,  Assoc,  10  S. 
W.  Rep.,  659  (Ky..  1889).  A  corporation 
was  held  liable  for  a  libel  in  Missouri, 
etc.,  R'y  Co.  ■;;.  Richmond,  11  S.  W. 
Rep.,  555  (Texas,  1889).  Stockholders 
and  officers  are  not  liable  for  a  libel  pub- 
lished by  the  corporation  unless  they 
aided  or  advised  its  publication  or  their 
duties  were  such  that  the  law  would 
charge  them  as  agents  in  the  publica- 
tion or  circulation.  Belo  v.  Fuller,  19 
S.  W.  Rep.,  616  (Texas,  1892). 

2  Brokaw  v.  New  Jersey  R  &  T.  Co., 
32  N.  J.  L.,  328  (1867),  for  ejecting  a  pas- 
senger from  a  train,  and  in  such  action 
an  individual  may  be  joined  as  a  de- 
fendant with  the  corporation ;  Denver  & 
R  G.  R'y  V.  Harris,  132  U.  S,,  597  (1886) ; 
Hewett  V.  Swift,  3  Allen,  420  (1863), 
for  using  undue  force  in  removing  a 
minor  from  a  freight  depot  under  an 
order  of  the  president  directing  em- 
ployees to  keep  boys  out  of  the  depot ; 
Denver,  etc.,  R'y  v.  Harris,  133  IT.  S., 
597  (1887),  where  forcible  possession 
was  taken  of  a  railroad;  Ramsden  v. 
Boston  &  A.  R  R.  Co.,  104  Mass.,  117 
(1870),  involving  an  assault  by  a  con- 
ductor in  seizing  property  to  secure 
payment  of  fare.  And  see  Frost  v.  Do- 
mestic Sewing  M.  Co.,  183  Mass.,  563 
(1882) ;  Jackson  v.  Second  Ave.  R  R  Co., 
47  N.  Y.,  274  (1872),  holding  that  if  an 
illegal  fare  be  demanded  by  a  conductor 
any  force  used  in  ejecting  a  passenger 
renders  the  railway  company  liable  for 
an  assault  and  battery;  Pennsylvania 
R  R  Co.  V.  Vandiver,  43  Pa.  St.,  365 
(1862),  for  ejecting  a  passenger  and 
thereby  causing  his  death ;  Moore  v. 
Fitchburg  R  R  Co.,  4  Gray,  465  (1855), 
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for  damages  for  arrest  and  false  imprisonment ; '  for  knowingly 
keeping  a  dangerous  animal; '  for  a  vexatious  civil  suit; '  for  tres- 
pass quare  clausum  fregit;  *  for  malicious  prosecution ; '  for  a  nui- 
sance ; "  for  conversion ; '  and  for  a  conspiracy.' 


■where,  in  an  action  for  assault  in  eject- 
ing from  a  train,  there  being  a  verdict 
against  the  corporation  but  in  favor  of 
the  conductor,  the  joinder  of  the  de- 
fendants was  held  not  to  be  a  groun  d 
of  exception  by  the  corporation  ;  Chi- 
cago &  N.  W.  E.  R  Co.  V.  Wiliiains,  55 
111.,  185  (1870),  for  preventing  a  colored 
■woman  fronj  entering  a  car  set  apart 
for  ladies;  Jeffersonville  R.  R.  Co.  v. 
Rogers,  28  Ind.,  1  (1867):  St.  Louis,  Al- 
ton &  C.  R.  R.  Co.  V.  Dalby,  19  111.,  353 
(1857),  holding  that  in  Illinois  the  proper 
remedy  is  trespass  on  the  case. 

1 A  corporation  is  not  necessarily  liable 
for  a  false  imprisonment  instigated  by 
its  state  agent.  Travis  v.  Standard,  etc., 
Ins.  Co.,  49  N.  W.  Rep.,  140  (Mioh., 
1891) ;  Owlsley  v.  Montgomery  &  W.  P. 
B.  R.  Co.,  37  Ala.,  560  (1861),  where  a  cor- 
poration was  held  liable  for  false  im- 
prisonment; Wheeler,  etc.,  Co.  v.  Boyce, 
13  Pac.  Rep.,  609  (Kac,  1887) ;  American 
Exp.  Co.  V.  Patterson,  73  Ind.,  430 
(1881) ;  Lynph  v.  Metropolitan  E.  R.  Co., 
90  N.  y.,  77  (1882);  Carter  v.  Howe 
Machine  Co.,  51  Md.,  290  (1878);  Hussey 
V.  King,  3  S.  E.  Rep.,  923  (N.  C,  1887), 
holding  the  corporation  liable  for  inju- 
ries received  in  collisions  resulting  from 
the  negligence  or  cai-elessness  of  the 
employees ;  Philadelphia  &  R.  R.  Co.  v. 


Derby,  14  How.,  408  (1852).  A  corpora- 
tion is  nqt  liable  for  the  arrest  of  a  man 
by  a  special  policeman  appointed  at  its 
request  and  for  its  protection,  even 
though  the  arrest  was  made  at  the  re- 
quest of  an  officer  of  the  company. 
Tolohester,  etc.,  Co.  v.  Steinmeier,  30 
Atl.  Rep.,  188  (1890). 

2  Stiles  V.  Cardiff  Steam  Nav.  Co.,  33- 
L.  J.,  Q.  B.,  310  (1864);  but  in  this  case 
the  action  failed  for  want  of  proof  that 
the  dangerous  character  of  the  animal 
was  known  to  any  one  whose  knowl- 
edge could,  in  point  of  law,  be  that  of 
the  corporation. 

'  Gpodspeed  v.  East  Haddam  Bank,  23' 
Conn.,  530  (1853);  Wheless  v.  Second; 
Nat'l  Bank.  1  Bax.  (Tenn.),  469  (1873). 
See  8  R'y  &  Corp.  L.  J.,  478. 

*  Maund  v.  Monmouthshire  Canal  Co.,. 
4  Man.  &  G.,  453  (1843),  where  the  .tres- 
pass consisted  in  breaking  and  entering 
canal  locks  and  carrying  away  barges- 
by  an  agent  acting  within  the  scope  of 
his  authority ;  Chicago,  etc.,  R  R  Co.. 
V.  Davis,  86  111.,  30  (1870). 

5  Vance  v.  Erie  R'y  Co.,  32  N.  J.  L., 
334  (1867) ;  Reed  v.  Home  Savings  Bank, 
130  Mass.,  443  (1881);  Ricord  v.  Central 
Pacific  R  R  Co.,  15  Nev.,  167  (1880), 
holding  that  prosecution  of  criminal 
offenders  is  one  bf  the  objects  and  priv- 


6  Baltimore,  etc.,  R  R  Co.  v.  Fifth 
Bap.  Ch.,  108  U.  S.,  317  (1883);  Pennsyl- 
vania R  R.  V.  Angel,  7  Atl.  Rep.,  433 
(N.  J.,  1886);  "  The  directors  and  offi- 
cers are  the  persons  primarily  respon- 
sible, and  therefore  the  proper  ones  to 
be  prosecuted "  for  a  nuisance  carried 
on  by  the  corporation.  The  corpora- 
tion itself  can  also  be  prosecuted  and 
fined.  People  v.  Detroit,  etc.,  Works,  46 
N.  W.  Rep.,  735  (Mich.,  1890). 

'  Beach  v.  Fulton  Bank,  7  Cowen.  485 
(1837);  Dater  v.  Troy,  etc.,  R  R  Co.,  3 


Hill,  639  (1842) ;  Mayor,  etc.,  v.  Bailej', 
2  Denio,  433  (1845),  holding  that  an  ac- 
tion of  trespass  or  trover  or  an  action 
on  the  case  for  malfeasance  lies  against 
a  corporation;  Chestnut,  etc.,  Co.  v. 
Rutter,  4  S.  &  R,  6  (1818),  holding  that 
trespass  on  the  case  lies  against  a  corpo- 
ration for  stopping  a  water-course.  See, 
also,  ch.  XXXV. 

8  Buffalo  Lubricating  Oil  Co.  v.  Stand- 
ard Oil  Co,,  106  N.  Y.,  669  (1887);  43 
Hun,  153. 


(64) 
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Upon  the  question  whether  or  not  corporations  are  liable  in  ex- 
emplary or  punitive  damages  for  wrongs  maliciously  committed  by 
their  agents  when  acting  in  the  line  of  their  duty,  the  authorities 
are  far  from  uniform.  In  one  line  of  eases  the  courts  adhere  to  the 
ordinary  rule  that  a  principal  cannot  be  held  for  more  than  the 
actual  damage  resulting  from  the  acts  of  his  agent  or  for  those  im- 
mediately and  necessarily  growing  out  of  them,  and  therefore  re- 
fuse to  allow  exemplary  damages.'  In  other  cases  it  is  held  that  if 
it  appears  that  injury  has  resulted  through  the  wilful  misconduct 
of  employees,  or  through  such  a  reckless  indifference  to  the  rights 
of  others  as  amounts  to  ah  intentional  violation  of  them,  punitive 
or  exemplary  damages  may  be  awarded.^    In  still  another  class  of 

ileges    of    railroad    corporationa,    and    not  be  liable  for  malicious  prosecution. 


therefore  they  are  liable  for  malicious 
prosecutions;  Morton  v.  Metropolitan 
Life  Ins.  Co.,  34  Hun,  366  (1884) ;  Jordan 
V.  Alabama  G.  S.  R  R  Co.,  74  Ala.,  85 
(1883),  overruling  Owsley  v.  Montgom- 
ery &  W.  P.  R  Co.,  87  Ala.,  560  (1861) ; 
Boogher  v.  Life  Asso.  of  America,  75 
Mo.,  319  (1882),  overruling  Gillett  v. 
Missouri  V.  R  R  Co.,  55  Mo.,  315; 
Copley  V.  Grover  &  Baker  Co.,  2  Woods, 
294  (1873) ;  Carter  v.  Howe  Machine  Co., 
51  Md.,  290  (1878);  Williams  «.  Planters' 
Ins.  Co.,  57  Miss.,  759  (1880) ;  Iron  Moun^ 
ain  Bank  v.  Mercantile  Bank,  4  Mo. 
App.,  505  (1877).  See,  also,  Brennan  v. 
Tracy,  2  Mo.  App.,  640  (1876) ;  Wheless 
V.  Second  Nat'l  Bank,  1  Baxt  (Tenn.), 
469  (1872);  Philadelphia,  W.  &  B.  R  R 
Co.  V.  Quigley,  21  How ,  202  (1858).  In 
the  English  case  of  Stevens  v.  Midland 
C.  R'y  Co.,  10  Exch.,  352  (1854).  where 
the  power  to  sue  a  corporation  for  mali- 
cious prosecution  was  questioned,  Lord 
Alderson  was  of  opinion  that  there  was 
no  such  power.  See  Walker  v.  South- 
eastern R'y  Co.,  L.  R,  5  C.  P.,  640  (1870), 
where  it  was  held  that  the  action  would 
not  lie  becaase  the  act  out  of  which  the 
case  originated  was  not  within  the  scope 
of  the  authority  of  the  servant  who 
committed  it  And  in  the  oases  of 
Henderson  v.  Midland  R'y  Co.,  20  W.  R, 
23  (1871),  and  Abrath  v.  Northeastern 
R'y  Co.,  55  L.  T.  R,  63  (1886),  Lord 
Bramwell,  in  dissenting  opinions,  in- 
sisted that  corporations  aggregate  can- 


because  they  are  incapable  of  malice  or 
motive.  Hussey  v.  King,  3  S.  E.  Rep., 
923  (N.  C,  1887).  A  corporation  is  lia- 
ble for  a  malicious  prosecution  jointly 
■with  the  officer  who  instituted  the  prose- 
cution. No  allegation  of  his  authority 
to  act  is  necessary.  Hussey  v.  King,  3 
S.  E.  Rep.,  923  (N.  C,  1887). 

1  Detroit  Daily  Post  Co.  v.  MoArthur, 
16  Mich.,  447  (1868);  Great  Western  R'y 
Co.  V.  Miller,  19  Mich.,  305  (1869) ;  Ward- 
robe V.  California  Stage  Co.,  7  Cal.,  118 
(1857) ;  Mendelsohn  v.  Anaheim  Lighter 
Co.,  40,  Cal.,  657  (1871);  Turner  v.  North 
Beach  &  M.  R  R  Co.,  34  Cal.,  594  (1868); 
Hill  V.  New  Orleans,  O.  &  G.  W.  R  R 
Co.,  11  La.  Ann.,  292  (1856);  Hays  v. 
Houston  &  G.  N.  R  R  Co.,  46  Tex.,  272 
(1876) ;  Ackerson  v.  Erie  R'y  Co.,  32  N. 
J.  L.,  254  (1867);  Doss  v.  Missouri,  K.  & 
T.  R  R,  59  Mo.,  27  (1875),  holding  that 
no  exemplary  damages  may  be  awarded 
unless  the  act  complained  of  be  wanton 
or  malicious. 

2  Denver  &  R  G.  R'y  Co.  v.  Harris, 
122  U.  S.,  597,  610  (1886);  Milwaukee  & 
St.  P.  R'y  Co.  V.  Arms,  91  U.  S.,  489,  493 
(1875);  Philadelphia,  W.  &  B.  R  R  Co. 
V.  Larkin,  47  Md.,  155  (1877);  Baltimore 
&  y.  T.  R.  V.  Boone,  45  Md.,  344  (1876) ; 
Philadelphia  &  W.  B.  R  Co.  v.  Quigley, 
21  How.,  202,  214  (1858) ;  Now  Orleans, 
Jackson  &  G.  N.  R  Co.  v.  Hurst,  36 
MUs.,  660  (1859);  Beale  v.  Railway  Co., 
1  Dill.,  568  (1871);  Samuels  v.  Evening 
Mail,  etc.,  75  N.  Y.,  604  (1878),  reversing 


1010 


Digitized  by  Microsoft® 


ca.  XLi.] 


INTRA   VIEE8   ACTS   AND    00NTBA0T8. 


[§  698. 


cases  the  liability  for  exemplary  damages  is  made  to  depend  upon 
the  authority  of  the  servant  or  agent  who  commits  the  wrong; 
the  corporation  being  liable  if  the  agent  acted  under  the  express 
direction  of  the  corporation  or  of  the  officer  representing  it,  or  if 
■  the  wrongful  act  was  afterwards  ratified  either  expressly  or  Im- 
pliedly.i 

.  Since  corporations  are  not  in  themselves  capable  of  an  evil  in- 
tent, they  can  be  indicted  only  for  such  offenses  as  arise  from  mis- 
feasance —  such  as  a  nuisance ;  ^  or  from  non-feasance  —  such  as  an 


S.  C,  9  Hun,  288  (1876),  where  a  libel  had 
been  published ;  New  Orleans,  St.  L>  & 
C,  R.  Co.  V.  Burke,  53  Miss.,  200  (1876), 
where  the  conduct  of  the  conductor  of 
a  train  in  not  properly  protecting  a  pas- 
senger from  the  assault  of  employees 
of  the  road  and  the  failure  of  the  road 
to  discharge  or  punish  the  assailants 
was  held  to  justify  a  verdict  for  exem- 
plary damages ;  Jeffersonville  R  R  Co. 
V.  Rogers,  38  Ind.,  116  (1871),  it  being 
held  that  exemplary  damages  may  be 
awarded  for  a  wrongful  expulsion  from 
a  train  without  harsh  or  unnecessary 
force,  on  account  of  the  time,  place 
and  circumstances  of  the  act ;  Goddard 
V.  Grand  Trunk  R'y  of  Can.,  57  Me., 
202  (1869),  where  exemplary  damages 
were  awarded  because  a  railroad  com- 
pany had  retained  in  service  a  brake- 
man  after  knowledge  of  his  gross  as- 
sault upon  a  passenger ;  Taylor  v.  Grand 
Trunk  R'y,  48  N.  H.,  304  (1869);  Bel- 
knap V.  Boston  &  Maine  R  R,  49  N. 
H.,  358  (1870),  holding  that  in  estimat- 
ing exemplary  damages  the  condition 
and  circumstances  of  the  defendant  may 
be  material  and  are  to  be  considered ; 
Caldwell  v.  New  Jersey  Steamboat  Co., 
47  N.  Y.,  282  (1872);  Cleghorn  v.  New 
York  Central  &  a  R  R  Co.,  66  N.  Y., 
44  (1874). 

'  Hagan  v.  Providence  &  W.  R  Co., 
3  R  I.,  88  (1854);  Nashville  &  C.  R  Co. 
V.  Starries,  9  Heisk.  (Tenn.),  52  (1871), 
where  exemplary  damages  were  refused 
because  it  did  not  appear  that  the  com- 
pany after  knowing  the  reckless  char- 
acter of  its  agent  retained  him  in  its 
employment;  Bass  v.  Chicago  &  N.  W. 


R'y  Co.,  42  Wis.,  654  (1877);  Cleghorn 
V.  N.  Y.  Central  &  H.  R  R  Co.,  56 
N.  Y.,  44  (1874) ;  Mendelsohn  v.  Anaheim 
Lighter  Co.,  40  Cal.,  657  (1871) ;  Turner 
V.  North  Beach  &  M.  R  Co.,  34  Cal.,  594 
(1868);  Perkins  v.  Missouri,  K  &  T. 
R  R,  55  Ma,  201  (1874);  Malleck  v. 
Tower  Grove  &  L.  R'y  Co.,  57  Mo.,.  17 
(1874),  where  the  language, of  the  su- 
perintendent of  a  street  railway  admit- 
ting and  justifying  an  assault  by  a 
driver  was  held  to  bind  the  company ; 
Travers  v.  Kansas  Pac.  R'y,  69  Mo.,  421 
(1876),  holding  that  authority  of  the 
agent  sufficient  to  warrant  exemplary 
damages  may  be  inferred  from  the  gen- 
eral scope  of  his  duty ;  Galveston,  H.  & 
S.  A.  R'y  Co.  V.  Donahoe,  56  Tex.,  162 
(1883) ;  Goddard  v.  Grand  Trunk  R'y  of 
Can.,  57  Me.,  302  (1869).  See,  also.  Acker- 
son  V.  Erie  R'y  Co.,  33  N.  J.  L.,  254 
(1867).  In  some  states  the  distinction 
between  corporations  and  natural  per- 
sons as  to  liability  for  exemplary  dam- 
ages is  entirely  obliterated,  and  corpora- 
tions are  held  to  be  equally  liable  with 
individuals  and  to  the  same  extent 
New  Orleans,  J.  &  G.  N.  R  Co.  v.  Bailey, 
40  Miss.,  395  (1866);  Atlantic  &  G.  W. 
R'y  Co.  V.  Dunn,  19  Ohio  St,  163  (1869) ; 
Western  Union  Tel.  Co.  v.  Eyser,  3  Colo., 
141  (1873). 

2  Commonwealth  u  Proprietors  of  New 
Bedford  Bridge,  3  Gray,  339  (1854),  erect- 
ing a  bridge  over  a  navigable  eti-eam ; 
Commonwealth  v.  Vermont  &  M.  R  R 
Co.,  4  Gray,  33  (1855),  obstructing  a  high- 
vay  by  embankment ;  State  v.  Morris  & 
Essex  R  R.  Co.,  33  N.  J.  L.,  360  (1853), 
obstructing  a  highway  by  a  building 
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omission  to  perform  a  legal  duty  or  obligation.'  "  The  corporation 
as  such,  the  technical  legal  entity,  cannot  suffer  imprisonment  for 
a  crime,  but  those  M'ho  represent  it  and  act  for  it  as  its  officers 
and  agents  can."  ^ 

§  699.  The  name  of  a  corporation. —  A  corporation  has  an  exist- 
ence distinct  from  that  of  the  individuals  constituting  it.     Hence, 


and  trains ;  Louisville  &  N.  E.  R.  Co.  v. 
The  State,  3  Head  (Tenn.),  533,  obstruc- 
tion by  a  cut  across  a  street ;  Susque- 
hanna &  Bath  T.  R.  Co.  v.  People,  15 
Wend.,  367  (1836),  suffering  a  turnpike 
to  be  and  remain  out  of  repair ;  People  «. 
Albany,  11  Wend.,  539  (1834),  neglecting 
to  excavate  and  cleanse  a  basin,  whereby 
the  water  became  corrupted  and  a  nui- 
sance; Queen  v.  Great  Northern,  etc., 
R'y  Co.,  9  Q.  B.,  815  (1846),  obstruction 
by  a  cut  across  a  highway;  Queen  v. 
Bradford  Navigation  Co.,  6  Best  &  S., 
631  (1865),  permitting  water  in  a  canal 
to  become  foul.  Contra,  State  v.  Great 
Works  Milling  Co.,  30  Me.,  41  (1841).  A 
corporation  may  be  indicted  for  keeping 
a  disorderly  house.  State  v.  Passaic, 
etc.,  Soc,  23  Atl.  Rep.,  680  (N.  J.,  1893). 
A  corporation  may  be  indicted  for  an 
offense  which  is  punishable  by  tine. 
Commonwealth  v,  Pulaski,  etc.,  Ass'n, 
17  S.  W.  Rep.,  443  (Ky.,  1891).  A  corpo- 
ration may  be  indicted.  State  v.  Secu- 
rity Bank,  51  N.  W.  Rep.,  337  (S.  D., 
1893). 

1 A  national  bank  may  be  indicted  for 
violating  the  state  usury  laws.  State  v. 
First  Nat'l  Bank,  51  N.  W.  Rep.,  587 
(S.  D.,  1892).  An  indictment  of  the  di- 
rectors of  the  New  York  &  New  Haven 
R.  E.  Co.  for  an  accident  due  to  not 
using  steam  heat  in  cars  as  requii-ed  by 
statute  failed  in  People  v.  Clark,  N.  Y. 
L.  J.,  May  38,  1891 ;  Commonwealth  v. 
Central  Bridge  Co.,  13  Cush.,  343  (1853), 
for  not  keeping  a  bridge  properly  lighted 
at  night,  its  charter  requiring  it  to  be 
kept  in  "good,  safe  and  passable  re- 
pair ; "  Louisville  &  N.  R.  R.  Co.  v.  Com- 
monwealth, 13  Bush  (Ky.),  388  (1877), 
involving  a  failure  to  place  signals  on 
intersecting  highways;  Queen  v.  Man- 


chester, 7  El.  &  B.,  453  (1857),  whe/fe 
there  was  a  failure  of  a  city  to  repair 
streets;  State  v.  Murfreesboro,  11 
Humph.  (Tenn.),  217  (1850),  to  same 
effect;  People  v.  N.  Y.  C,  etc.,  R,  R 
Co.,  74  N.  Y.,  303  (1878),  sustaining  an 
indictment  for  failure  to  repair  a  high- 
way; President,  etc.,  v.  People,  15 
Wend.,  367  (1836),  for  failure  to  repair  a 
plank-road.  An  indictment  lies  against 
a  turnpike  company  for  failure  to  re- 
pair its  road.  State  v.  Godwinsville, 
etc.,  Co.,  10  Atl.  Rep.,  666  (N.  J.,  1887); 
Mower  v.  Inhabitants  of  Leicester,  9 
Gray,  347  (1812),  holding  that  an  indict- 
ment may  lie  when  there  is  no  action 
at  common  law  for  damages  sustained 
through  defects  in  a  highway.  In  Bren- 
nan  v.  Tracy,  8  Mo.  App.,  540  (1876),  it 
was  said  that  a  corporation  may  be  sub- 
jected to  criminal  libel.  It  has  been 
held  that  a  statute  subjecting  railroads 
to  indictment  and  tine  for  loss  of  life 
on  account  of  the  negligence  or  care- 
lessness of  the  proprietors  or  their  serv- 
ants is  unconstitutional.  Boston,  C.  & 
M.  R.  R.  V.  The  State,  33  N.  H.,  315 
(1855).  A  corporation  may  be  indicted 
for  failing  to  use  revenue  stamps.  United 
States  u.  B.  &  O.  R.  R.  Co.,  7  Am.  L.  Reg. 
(N.  S.),  757  (1868).  A  corporation  cannot 
be  indicted  for  a  crime.  Anon.,  18  Mod., 
559  (1701).  A  corporation  may  be  in- 
dicted. See  4  Am.  &  Eng.  Encyclopedia 
of  Law,  pp.  867,  etc. 

2  People  V.  Sherman,  133  N.  Y.,  349, 
854  (1893).  Where  the  Jaw  permits  pun- 
ishment or  confiscation  of  property,  but 
not  both,  the  conviction  of  a  stockholder 
for  violation  of  the  internal  revenue  law 
prevents  a  confiscation  of  the  corpora- 
tion property.  United  States  v.  Distillery, 
43  Fed.  Rep.,  846  (1890). 
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for  the  purposes  of  identification  and  perpetuity,  it  is  essential  that 
the  corporation  have  a  name. 

The  corporate  name -is  usuall3'  the  choice  of  the  incorporators, 
and  is  specified  in  the  creating  instrument.  By  this  name  it  takes 
and  grants  property,  sues  and  is  sued,  and  does  all  corporate  acts.' 
The  right  of  a  corporation  to  the  exclusive  use  of  its  chosen  name 
is  recognized  by  statute  in  many  states,  but  is  usually  protected 
independent  of  any  statute.^ 


1  Viner's  Abridgment,  tit  Corp. ;  Ba- 
con's Abridgment,  id. ;  1  Blackst  Ctom., 
475,  476;  Glass  v.  Tipton,  etc.,  Co.,  32 
Ind.,  376  (1869).  Statutes  relative  to  cor- 
porations usually  prescribe,  expressly  or 
by  implication,  that  the  articles  of  in- 
corporation shall  specify  the  name  as- 
sumed by  the  ooi'poration.  In  Wells  v. 
Oregon  R'y,  etc.,  Co.,  15  Fed.  Rep.,  561, 
567,  it  is  said  that  the  statute  might  cre- 
ate a  corporation  without  any  special 
designation,  although  some  description 
would  be  necessary,  and  then  it  might 
subsequently  aqquire  a  name.  Corpo- 
rations are  required  both  at  common 
law  and  by  the  statutes  of  all  the  states 
to  have  names.  Glass  v.  Tipton,  etc., 
Co.,  32  Ind.,  870  (1869X  The  corporate 
name  has  been  variously  spoken  of  as 
"the  very  being  of  the  constitution," 
"  the  knot  of  their  combination,"  "as  the 
name  of  baptism,"  "the  substance  and 
essence  of  it"  The  form  of  the  name  is 
sometimes  prescribed  by  statute,  as  that 
it  shall  begin  with  "  The  "  and  end  with 
"  company,"  "  corporation,"  "  associa- 
tion" or  "society."  Gen.  Laws  of  Colo., 
1877,  pp.  143,  144.  See.  also.  Gen.  Stat, 
of  Conn.,  1888,  §  1905.  In  the  case  Ham- 
mond V.  Hastings,  134  U.  S.,  401  (1890), 
the  name  of  the  corporation  was  "George 
H.  Hammond  &  Company."  The  court 
held  that  even  if  this  name  on  the  cer- 
tiiicate  of  stock  did  not  give  notice  that 
it  was  a  corporation,  yet  that  a  lien  on 
the  stock  was  sufficient  School  districts 
erected  under  a  general  law,  which  does 
not  require  the  designation  of  a  name, 
may  acquire  such  for  the  purposes  of 
suits  and  other  corporate  acts  by  usage. 
South  School  Bistrict  v.  Blakeslee,  13 


Conn.,  227  (1839).  The  code  of  West 
Virginia,  1887,  p.  492,  §  11,  prescribes 
that  no  joint-stock  company  shall  adopt 
the  same  name  that  is  being  used  at 
the  time  by  another  corporation  of  this 
state.  N.  Y.  Laws,  1875,  cli.  611,  §  4, 
prohibits  even  the  selection  of  a  name 
sufficiently  resembling  another  as  to  de- 
ceive.    Mo.  Rev.  St,  §§  762,  926. 

2  Thus,  it  is  said  that  a  corporate  name 
legally  acquired  should  be  protected 
upon  the  same  principle  and  to  the 
same  extent  that  individuals  are  pro- 
tected in  the  use  of  trade-marks. 
Holmes,  Booth  &  Haydens  v.  The 
Holmes,  etc.,  Co.,  37  Conn.,  378,  293 
(1870).  The  corporate  name  is  a  trade- 
mark from  the  necessity  of  the  thing, 
and  upon  every  consideration  of  private 
justice  and  public  policy  deserves  the 
same  consideration  and  protection  from 
a  court  of  equity.  The  case  of  an  en- 
croachment is  analogous  to  if  not 
stronger  than  that  of  a  piracy  upon  an 
established  trade-mark.  Newby  v.  Ore- 
gon, etc.,  R  R  Co.,  Deady's  R,  609,  616 
(1869).  Cf.  Goodyear  Rubber  Co.  v. 
Goodyear's,  etc.,  Co.,  128  U.  S.,  598  (1888) ; 
Farmers'  Loan  &  Trust  Co.  v.  Same, 
N.  Y.  Daily  Reg.,  May  5,  1888._  A  do- 
mestic corporation  may  take  the  name 
that  a  foreign  corporation  has,  even 
though  a  fraud  is  worked  thereby. 
Lehigh  Valley  Coal  Co.  v.  Hamblen,  23 
Fed.  Rep.,  325  (1885).  In  Massachusetts, 
by  statute,  a  foreign  corporation  doing 
a  banking,  loan,  trust  or  investment 
business  in  the  state  cannot  use  the  same 
name  as  or  a  similar  name  to  a  domestic 
corporation.  International  T.  Co.  v.  In- 
ternational, etc.,  Co.,  26  N.  E.  Rep.,  693 
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The  matter  of  protecting  the  use  of  a  corporate  name  is  intrinsic- 
ally of  equitable  cognizance,  as  the  injured  party  seldom  if  ever 
has  an  adequate  and  complete  remedy  at'law.  To  prevent  the 
continuance  of  such  a  wrong. equity  will  interfere,  at  the  suit  of 
the  injured  party,  by  injunction.' 


(Mass.,  1891).  A  corporation  may  take 
a  name  which  an  old  corporation  is 
about  to  take  by  change  of  name.  Illi- 
nois, etc.,  Co.  V.  Pearson,  30  Pac.  Eep., 
400  (111.,  1893).  A  foreign  corporation 
cannot  prevent  a  domestic  corporation 
frona  using  the  same  name,  e.specially 
where  the  latter  was  incorporated  first, 
even  though  the  public  may  be  misled. 
In  this  case  a  party  sold  out  to  individu- 
als, but  did  not  sell  any  trade-marks. 
He  then  incorporated  a  company  under 
the  name  of  the  trade-mark.  Hazelton, 
etc.,  Co.  V.  Hazelton,  etc.,  Co.,  30  N.  E. 
Eep.,  339  (111.,  1893). 

1  Ottoman,  etc.,  Co.  v.  Dane,  95  111., 
303  (1880).  Equity  will  always  interfere 
where  the  same  name  has  been  wrong- 
fully appropriated.  Where  only  a  sim- 
ilar name  is  used  it  is  usually  held  that 
some  actual  damage,  -past,  present  or 
imminent,  must  be  shown.  A  corpora- 
tion will  be  protected  in  its  name  as  a 
trade-mark.  Often  so  by  statute.  State 
V.  McGrath,  5  S.  W.  Eep.,  39  (Mo.,  1887). 
A  corporation  may  enjoin  another  cor- 
poration from  taking  and  using  its 
name.  Farmers",  etc.,  Co.  v.  Farmers', 
etc.,  Co.,  1  N.  Y.  Supp.,  44  (1888.'.  The 
use  of  any  particular  name  by  a  corpo- 
ration will  not  be  enjoined  unless  it  be 
clearly  proven  that  the  complainant  will 
suffer  injury.  Drummond  Tobacco  Co. 
V.  Handle,  114  111.,  413  (1885);  London, 
etc..  Ass.  Soc.  V.  London,  etc.,  Life  Ins. 
Co.,  11  Jurist,  938  (1847);  Newby  v. 
Oregon  Cent  R  E.  Co..  Deady,  609,  616 
(1869) ;  Holmes  v.  Holmes,  etc.,  Co.,  37 
Conn.,  378,  395  (1870),  where  the  lan- 
guage of  the  court  is  as  follows :  "  The 
ground  on  which  courts  of  equity  afford 
relief  in  this  class  of  cases  is  the  injury 
to  the  party  aggrieved,  and  the  imposi- 
tion upon  the  public  by  causing  them  to 
believe  that  the  goods  of  one  man  or 


firm  are  the  production  of  another.  The 
existence  of  these  consequences  does  not 
necessarily  depend  upon  the  question 
whether  fraud  or  an  evil  intent  does  or 
does  hot  exist.  The  quo  animo,  there- 
fore, would  seem  to  be  an  immaterial 
inquiry."  A  New  York  corporation, 
"Goodyear  Eubber  Co.,"  cannot  enjoin 
a  Connecticut  corporation  from  using 
substantially  the  same  name.  Goodyear 
Eubber  Co.  v.  Goodyear's,  etc.,  Co.,  128^ 
U.  S.,  398  (1888) ;  rev'g  21  Fed.  Eep.,  376 
(1884).  Of.  31  N.  E.  Eep.,  875.  The  cor- 
porate name  is  not  a  franchise,  even 
though  it  is  a  trade-mark.  Hazelton  B. 
Co.  V.  Hazelton,  etc.,  Co.,  28  N.  E.  Eep., 
348  (111.,  1891).  A  benevolent  corpora- 
tion cannot  object  to  a  subsequent  coi'- 
poration  assuming  a  somewhat  similar 
name.  American,  etc.,  Clans  v.  Merrill, 
34  N.  E.  Eep.,  918  (Mass.,  1890).  The 
words  "employers'  liability"  used  in 
the  name  of  an  insurance  company  may 
be  used  in  the  name  of  another  insur- 
ance company,  both  companies  being 
foreign  corporations.  Employers',  etc., 
Corp.  V.  Employers',  etc.,  Co.,  10  N.  Y. 
Supp.,  845  (1890).  A  corporation  of  Ne- 
braska, "The  Nebraska  Loan  &  Trust 
Company,"  cannot  enjoin  another  Ne- 
braska corporation,  the  "  Nebraska  Loan 
&  Trust  Company,''  from  using  that 
name.  The  name  is  too  general  for  a 
trade-mark,  and  the  location  of  the 
companies  in  different  cities  prevents 
confusion  of  business.  Nebraska  Loan 
&  Trust  Co.  V.  Nine,  43  N.  W.  Eep.,  348 
(Neb.,  1889).  Technically  this  decision 
is  correct,  but  when  such  a  fraud  is  sus- 
tained by  the  courts  it  is  time  for  the 
legislature  of  Nebraska  to  enact  the 
usual  law  against  one  corporation  as- 
suming the  name  of  a  prior  corporation. 
The  corporate  name  "Eichardson  & 
Boynton  Company'-  does  not  prevent 
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A  corporation  has  neither  the  right  nor  the  power  to  change  the 
corporate  name  originally  selected  unless  it  is  allowed  so  to  do  by 
the  laws  under  which  it  has  been  created,  or  by  the  consent  of  the 
authority  from  which  its  charter  is  derived ;  but  a  change  of  name 
even  without  authority  does  not  affect  the  obligations  of  the  com- 
pany.'^ 


another  company  using  the  name 
"Richardson  &  Morgan  Company." 
Richai'dson,  etc.,  Co.  v.  Richardson,  etc., 
Co.,  8  N.  Y.  Supp.,  53  (1889).  If  a  corpo- 
ration wrongfully  refuses  to  accept 
watch  movements  with  its  name  thereon 
the  manufacturer  may  sell  them  with 
that  name  on.  McCulloch  v.  Smith,  44 
Fed.  Rep.,13  (1890).  The  '•  International 
Banking  Company  "  cannot  prevent  an- 
other concern  tising  the  name  the  "In- 
ternational Bank.''  Koehler  v.  Sanders, 
132  N.  Y.,  65  (1890;.  Where  a  company 
has  a  well  established  and  known  busi- 
ness, and  a  person  having  the  same 
name  attempts  to  incorporate  under  fiis 
name  and  carry  on  the  same  business, 
although  he  was  never  in  the  business 
before,  he  will  be  restrained.  Tussand 
V.  Tussand,  63  L.  T.  Rep.,  633  (1890). 
While  there  may  be  "nothing  in  the 
adoption  of  a  name  which  is  borne  by 
another  which  infracts  any  known  law  " 
(Re  Baptist  Church,  8  Haz.  Pa.  Reg.,  336 ; 
S.  C,  1  id.,  75),  yet  approval  will  gener- 
ally be  withheld  if  the  name  conflicts 
with  that  of  an  existing  corporation. 
First  Presbyterian  Church  of  Harris- 
burg,  3  Grant's  Cases,  340;  In  re  Sons 
of  Progress,  14  Weekly  Notes  Cas.,  31. 
2  In  the  case  of  voluntary  religious  so- 
cieties constituted  under  general  laws, 
without  a  special  act  of  incorporation 
and  without  an  established  name,  names 
are  purely  arbitrary,  and  changes  therein 
do  not  at  all  affect  their  identity.  War- 
dens, etc.,  Trinity  Ch.  v.  Hall,  33  Conn., 
135  (1853);  Cahill  v.  Bigger,  8  B.  Mon., 
311  (1848).  So  the  identity  and  rights 
of  a  municipal  corporation  are  not  af- 
fected by  a  change  of  its  name.  Girard 
V.  Philadelphia,  7  Wall.,  1  (1868).  The 
power  is  sometimes  given  by  legislature 
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to  the  courts  of  common  pleas  to  change 
the  name  of  any  corporation  within 
their  jurisdictions  upon  proper  notice 
being  given  to  the  auditor-general;  and 
this  applies  to  religious  corporations. 
In  re  First  Presby.  Ch.,  Ill  Pa.  St, 
156  (1885).  A  reorganization,  with 
change  of  name,  under  a  statute  does 
not  affect  fixed  or  running  obligations. 
Hyatt  V.  McMahon,  35  Barb.,  457  (1857); 
City  Nat'l  Bank  v.  Phelps,  16  Hun,  158 
(1878).  Change  of  name  under  the  New 
York  statute.  Matter  of  U.  S.,-  etc.. 
Agency,  115  N.  Y.,  176  (1889).  A  judg- 
ment in  the  new  name  which  a  cor- 
poration has  taken  by  proceedings 
under  a  statute  is  valid  although  such 
proceedings  to  change  the  name  were 
not  regular.  King  v.  Ilwaco  R'y,  etc., 
Co.,  33  Pac.  Rep.,  924  (Wash.,  1890). 
An  irregular  and  ineffectual  attempt  to 
change  the  name  of  a  corporation  does 
not  affect  its  charter.  O'Donnell  v. 
C.  R.  Johns  &  Co.,  18  S.  W.  Rep.,  376 
(Tex.,  1890).  A  corporation  cannot 
change  its  name  unless  allowed  by  stat- 
ute so  to  do.  Sykes  v.  People,  23  N.  F.. 
Rep.,  891  (111.,  1890) ;  Bellows  v.  Hallo- 
well,  etc..  Bank,  3  Mason,  31  (Mass., 
1819),  and  g  643.  In  some  states  it  is 
provided  in  the  general  laws  that  the 
corporate  name  may  be  changed  by  a 
resolution  of  the  stockholders  or  of  thr- 
direetors,  properly  filed  and  recorded. 
R  S.  Maine,  1883,  ch.  46,  §  6;  Code  of 
Tena,  1884,  §  1695;  Shackleford  v. 
Dangerfield,  L.  R,  3  C.  P.,  407  (1868), 
under  the  English  Companies  Act 
Similar  provision  is  sometimes  made  in 
special  acts.  Morris  v.  St  Paul,  etc., 
R'y  Co.,  19  Minn.,  538  (1873);  Att'y- 
Gen.  V.  Joy,  55  Mich.,  94,  106  (1884). 
Or  the  change  may  be  directly  made 
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While  a  corporation  cannot  change  its  corporate  name,  it  may 
nevertheless  become  known  bj?^  another  name  through  usage ;  and 
the  courts  have  frequently  treated  acts  done  and  contracts  entered 
into  by  corporations  under  another  name  as  having  been  done  or 
entered  into  by  it  under  its  true  name.' 

Modern  law  has  departed  from  the  strict  rules  of  the  common 


by  the  special  act  Wallace  v.  Loomis, 
97  U.  S.,  146,  154  (1877);  Alexander  v. 
Berney,  38  N.  J.  Eq.,  90,  93  (1877).  Of. 
Pacific  Bank  v.  De  Ro,  37  Cal.,  538 
(18695.  Or  the  original  special  act  of 
incorporation  may  provide  for  a  change 
by  an  oi'der  of  the  directors  approved 
by  the  stockholders.  Oregon  R'y  & 
Nav.  Co.,  15  Fed.  Rep.,  561  (1883),  If 
the  legislature  changes  the  name  of  a 
corporation  without  altering  its  powers 
or  identity  it  does  not  affect  a  contro- 
troverSy  between  the  company  and 
third  parties.  Rosenthal  v,  Madison, 
etc.,  Co.,  10  Ind.,  358  (1858).  As  to 
the  right  of  the  corporation  to  main- 
tain an  action  on  a  note  executed  to  it 
in  the  old  name.  Trustees  N.  W.  Col- 
lege V.  Sohwalger,  37  Iowa,  577  (1873). 
A  grant  to  a  church  in  a  particular 
name  is  not  lost  by  a  subsequent 
change  of  name.  Cahill  v.  Bigger,  8 
B.  Mon.,  311  (1848).  Where  a  railroad 
company  was  authorized  by  special 
act  to  change  its  name  or  the  names 
of  its  branches,  and  did  change  the 
name  of  one  branch  and  of  itself  in 
the  management  of  such  branch,  held, 
that  for  the  purpose  of  suits  its  orig- 
inal name  remained  unchanged.  Mor- 
ris V.  St..  Paul,  etc.,  R'y  Co.,  19  Minn., 
'>2H  (1873;.  The  change  of  a  corpora- 
tion's name  does  not  affect  its  real 
estate  contracts,  Welfley  v.  Shenan- 
doah, etc.,  Co.,  3  S.  E.  Rep.,  376  (Va., 
1887).  Nor  an  obligation  on  a  bond. 
West  V.  Carolina,  etc.,  Co.,  31  Ark.,  476 
(1876). 

1  Society  for  Propagating  Gospel  v. 
Young,  3  N.  H.,  310  (1830).  In  MoGary 
V.  People,  45  N.  Y.,  153  (1871),  it  is  held 
(three  justices  dissenting)  that  a  mis- 
nomer of  the  coiporation  owner  of  the 

ipio 


property  ia  an  indictment  for  arson  is 
fatal;  and  it  is  implied  that,  whatever 
may  have  been  true  of  ancient  corpora- 
tions by  prescription,  modern  charter 
corporations  can  legally  have  but  one 
name.  Smith  v.  Central  Plank-road,  30 
Ala,,  650,  664  (1857) ;  South  School  Dis- 
trict V.  Blakeslee,  13  Conn.,  337  (1839) ; 
Minot  v.  Curtis,  7  Mass.,  441  (1811),  where 
the  court  in  using  the  language,  "  We 
know  not  why  corporations  may  not  be 
known  by  several  names  as  well  as  indi- 
viduals," evidently  had  in  mind  certain 
classes  of  corporations  and  sooietifs. 
They  say  that  identity  is  a  question  of 
fact  for  the  jury.  Dutch  West  India 
Co.  V.  Van  Moses,  1  Strange,  613  (11  Geo.). 
An  assignment  of  a  claim  against  a  cor- 
poration need  not  accurately  describe  its 
name.  Adler  v.  Kansas,  etc.,  R.  R.,  4 
S.  W.  Rep.,  917  (Mo.,  1887).  A  corpora- 
tion is  bound  by  an  abbreviated  name. 
People  V.  Sierra,  etc.,  Co.,  39  Cal.,  511, 
514  (1870).  There  is  a  distinction  in 
some  of  the  old  cases  to  the  effect  that 
corporations  by  prescription  may  have 
several  names,  while  with  charter  cor- 
porations it  is  otherwise.  Anon.,  3  Salk., 
103;  Warden,  etc.,  Shi-ewsbury  v.  Hart, 
1  C.  &  P.,  113(1833) ;  Hammond  v.  Shep- 
ard,  39  How.  Pr.,  188, 191  (1865) ;  Thomas 
V.  Dakin,  32  Wend.,  9,  73(1839) ;  Melledge 
V.  Boston  Iron  Co.,  59  Mass.,  158,  175 
(1849) ;  Med  way  Cotton  M'f'ry  v.  Adams, 
10  Mass.,  360  (1813) :  Alexander  v.  Ber- 
ney, 38  N.  J.  Eq.,  90  (1877),  holding  tliat 
a  corporation,  through  its  retaining  the 
use  of  its  original  name  after  the  pas- 
sage of  an  amendatory  act  changing  it, 
regained,  so  to  speak,  its  original  name, 
and  could  be  sued  and  be  proceeded 
against  in  bankruptcy  by  it. 
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law  as  to  the  use  of  the  corporate  name.  As  corporations  are 
now  able  to  contract  almost  as  freely  as  natural  persons,  it  is  held 
that  a  departure  from  the  strict  name  of  a  corporation  will  not 
avoid  its  contract  if  its  identity  substantially  appears;  and  fL 
latent  ambiguity  may,  under  proper  averments,  be  explained  by 
parol.^"  i 


'Haag  V.  Board,  etc.,  34  Fed.  Rep., 
778  (1888) ;  Berks,  etc.,  Road  v.  Myers, 
6  S.  &  R,  13,  17  (1830);  Boisgerard  v. 
New  York  Banking  Co.,  3  Sandf.  Ch., 
33  (1844);  Hammond  v.  Shepard,  39 
How.  Pr.,  188  (1865) ;  GiflEord  v.  Rockett, 
131  Mass.,  431 ;  Melledge  v.  Boston  Iron 
Co.,  59  Mass.,  158,  175  (1849) ;  Medway 
Cotton  M'f  ry  v.  Adams,  10  Mass.,  360 
(1813);  Commercial  Bank  u  French,  38 
Mass.,  486  (1839);  Hascall  v.  Life  Assoc, 
5  Hun,  151  (1875);  Conro  v.  Port  Henry 
Iron  Co.,  13  Barb.;  37,  55  (1851);  North 
W.  Distilling  Co.  v.  Brant,  69  111.,  658 
(1873).  Of.  New  York  African  Soc.  v. 
Varick,  13  Johns.,  38  (1816);  Mott  v. 
Hicks,  1  Cowen,  513  (1838);  Brookway 
V.  Allen,  17  Wend.,  40  (1837).  The  omis- 
sion of  part  of  the  corporate  name  in 
the  assignment  of  a  mortgage  by  a  cor- 
poration is  immaterial.  Chilton  v. 
Brooks,  18  Atl.  Rep.,  868  (Md.,  1889).  Al- 
though the  name  used  in  a  contract  is 
different  from  the  corporate  name,  yet 
if  the  identity  is  clear  the  contract  is  en- 
forceable. Hasselman  v.  Japanese,  etc., 
Co.,  37  N.  E.  Rep.,  318  (Ind.,  1891).  There 
is  a  line  of  cases  where  corporations 
draw  or  accept  bills  or  make  deeds  in 
another  name  merely  as  a  convenient 
mode  of  doing  the  special  act  of  busi- 
ness, and  they  are  held  liable  although 
the  corporate  name  is  not  mentioned. 
In  such  cases  they  are  to  be  sued  in  their 
true  name.  Culpeper  Agric,  etc.,  Soc.  v. 
Digges,  6  Rand.  (Va.),  165  (1838);  Mil- 
ford,  etc..  Turnpike  Co.  v.  Brush,  10 
Ohio,  111  (1840);  Ryan  v.  Martin,  91 
N.  C,  464  (1884) ;  Ashe'ville  Division  v. 
Aston,  93  id.,  578  (1885);  Clement  v. 
City  of  Lathrop,  18  Fed.  Rep.,  885  (Mo., 
1884);  Bridgeford  v.  Hall,  18  La.  Ann., 
211,318  (1866);  Brock  Dist  Council  v. 
Bo  wen,  7  Upp.  Can.,  Q.  B.,  471  (1850), 


A  misnomer  has  been  held  material  in 
the  following  cases :  Where  a  corpora" 
tion  is  required  by  statute  to  act  for  its 
own  benefit,  as  in  collecting  assessments 
for  benefit  to  land  from  proposed  road. 
Glass  V.  Tipton,  etc.,  Co.,  33  Ind.,  376 
(1869).  In  an  indictment  for  arson. 
McGary  v.  People,  45  N.  Y.,  153  (1871). 
Where  the  name  in  a,fl.  fa.  was  differ- 
ent from  that  by  which  the  corporation 
was  sued  and  judgment  had ;  Bradford 
V.  Water  Lot  Co.,  58  Ga.,  380  (1877). 
Of.  Ga,  Code,  §  3636.  A  variation  will 
not  in  general  invalidate  a  deed,  grant 
or  lease  by  or  to  a  corporation  when  the 
true  name  can  be  collected  from  the 
instrument  or  is  shown  by  proper 
averments.  Kent's  Com.,  93;  Bacon's 
Abridg.,  tit.  Corp. ;  Kentucky  Semi- 
nary V.  Wallace,  15  B.  Mon.,  35,  45 
(1854);  Clarke  v.  Potter  County,  1  Pa. 
St.,  159  (1845);  Douglass  v.  Branch  Bank 
at  Mobile,  19  Ala.,  59  (1851) ;  Culpeper 
Agric,  etc.,  Soc.  v.  Digges,  6  Rand. 
(Va.),  165  (1838) ;  1  Kyd,  Corp.,  pp.  286, 
388;  Com.  Dig.,  tit.  Pleader,  3,  B.,  3; 
Mayor  and  Burgesses,  10  Co.,  1356;  11 
Co.,  19.  At  common  law  a  substantial 
variance  between  the  name  of  the  party 
injured  as  laid  in  the  indictment  and  as 
given  in  evidence  was  fatal ;  and  it  was 
so  held  in  New  York,  in  a  case  involving 
a  misnomer  of  the  corporate  owner  of 
the  property.  McGary  v.  People,  45 
N.  Y.,  153  (1871),  three  judges  dissenting. 
Sykes  v.  People,  33  N.  E.  Rep.,  391  (La., 
1890).  But  this  rule  is  modified  in  some 
jurisdictions,  as  by  the  Penal  Code  of 
California,  section  956.  See  People  v 
Potter,  35  Cal.,  110  (1868).  Of.  N.  Y' 
Code  of  Crim.  Proc,  §  381.  Of.,  also,' 
People  V.  Runkel,  9  Johns.,  147,  156 
(1813). 

A  slight    variation  in  documentary 
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§  700.  Statutes  which  apply  to  "persons  "  are  generally  construed 
to  apply  to  corporations. —  Thus,  a  statute  prohibiting  "persons" 
from  engaging  in  banking  applies  not  only  to  natural  persons  but 


evidence  of  a  national  bank's  corporate 
existence  which  does  not  go  to  raise  a 
,  doubt  of  the  identity  is  to  be  disre- 
garded. Thatcher  v.  West  Eiver  N. 
Banlr,  19  Mich.,  196  (1869).  "  A  corpo- 
ration may  sue  or  be  sued  only  by  its 
corporate  name."  Iowa  Revision,  §  1151 ; 
Iowa  Code,  §  1059.  "  It  is  immaterial 
what  name  it  does  its  business  under. 
A  corporate  name  is  that  which  is 
adopted  in  the  articles  of  incorporation. 
If  the  name  is  changed  it  must  be  done 
by  changing  these  articles.''  Where  a 
corporation  sued  on  an  agreement,  and 
alleged  a  due  and  legal  change  of  name 
between  the  time  of  the  execution  and 
the  suit,  it  was  held  such  change  must 
be  proved  by  the  articles  and  not  by 
testimony  of  the  secretary.  Chicago, 
etc.,  R.  I^.  Co.  V.  Keisol,  43  Iowa,  39 
(1876).  A  suit  brought  against  the 
Bell  Telephone  Company  is  sustainable 
though  the  corporate  name  is  the  Amer- 
ican Bell  Telephone  Company.  State 
V.  Telephone  Co.,  36  Ohio  St.,  396  (1880). 
When  the  corporate  name  has  once  cor- 
rectly appeared  it  is  generally  not  nec- 
essary that  it  should  be  completely 
stated  at  every  recurrence  in  a  plead- 
ing. Antipsedo  Baptist  Soc.  v.  Mulford, 
3  Halst.,  183 ;  London  u  Lynn,  1  H.  Bl, 
206 ;  Stafford  v.  Bolton,  1  Bos.  &  P.,  40 ; 
Lynne  Regis,  10  Rep.,  130;  New  York 
Code  Civ.  Proc,  §  1777.  In  an  action 
or  special  proceeding  brought  by  or 
against  a  corporation  the  defendant  is 
deemed  to  have  waived  any  mistake  in 
the  statement  of  the  corporate  name, 
unless  the  misnomer  is  pleaded  in  the 
answer  or  other  pleading  in  the  defend- 
ant's behalf.  So  generally  a  misnomer 
is  not  ground  for  a  nonsuit  and  must  be 
pleaded  in  abatement  Whittlesey  v. 
Frantz,  74  K  Y.,  456  (1878);  Bank  of 
Utica  V.  Smalley,  2  Cowen,  770  (1824) ; 
Trustees  M.  E.  Church  v.  Tryon,  1 
Denio,  451  (1845);  Lake  Superior  Build. 


Assoc.  V.  Thompson,  33  Mich.,  293 
(1875);  Northumberland  Co.  Bank  v. 
Eyer,  60  Pa.  St.,  436  (1869)  Wilson  v. 
Baker,  52  Iowa,  433  (1879);  Medway 
Cotton  Manuf'ry  v.  Adams,  10  Mass.,  360 
(1813);  Gilbert  v.  Nantucket  Bank,  5 
Mass.,  97  (1809) ;  State  v.  Telephone  Co., 
36  Ohio  St,  296  (1880) ;  Suuapee  v.  East- 
man, 33  N.  H.,  470  (1855);  Burham  v. 
Savings  Bank,  5  id.,  446  (1831) ;  School 
District  v.  Griner,  8  Kan.,  224  (1871). 

Proceedings  for  perpetuating  testi- 
mony are  not  admissible  when  only  the 
letters  "C,  B.  &  Q.  Pu  R  Co."  are 
used  to  designate  defendant  Accola  v. 
C,  B.  &  Q.  R.  R,  70  Iowa,  185  (1886). 
Cf.  Martin  v.  Central,  etc.,  R.  R.,  59 
Iowa,  411  (1883);  Stone  v.  Berkshire 
Soc,  14  Vt,  86  (1843);  Souhegan  Fac- 
tory V.  McConihe,  7  N.  H„  309  (1834); 
Metropolis  Bank  v.  Orme,  3  Gill,  443 
(1845) ;  Gray  v.  Monongahela  Co.,  3  W. 
&  S.  (Pa),  156  (1841);  Mayor  of  Stafford 
V.  Bolton,  1  Bos.  &  P.,  40;  Beene  v. 
Cahawba,  etc.,  R.  R.  Co.,  3  Ala.,  660 
(1842J ;  Lafayette  Ins.  Co.  v.  French,  18 
How.,  405  (1855).  Cf.  Brittain  v.  New- 
land,  3  Dev.  &  Bat  (N.  C.  Law),  363 
(1837);  Traver  v.  Eighth  R.  R.  Co.,  4 
Abb.  Dec,  423,  433  (1867);  Mauney  v. 
High  School  Mfg.  Co.,  4  Ired.  Eq.,  195 
(1845).  A  mistake  in  setting  out  the 
name  of  a  corporation  party  in  a  plead- 
ing may  be  corrected  by  amendment 
Smith  V.  Central  Plank-road  Co.,  30 
Ala.,  650,  662  (1857);  Bullard  v.  Nan- 
tucket Bank,  5  Mass.,  99  (1809) ;  Sher- 
man V.  Connecticut  Eiver  Bridge,  11 
Mass.,  338  (1814);  Brittain  v.  Newland, 
2  !Dev.  &  Bat  (N.  C.  Law),  363  (1837). 
Or  if  manifestly  immaterial  no  objec- 
tion will  be  allowed.  Marine  Bank  v. 
Biays,  4  Harris  &  J.  (Md.),  338  (1818). 
And  judgment  will  not  be  arrested. 
Coulter  V.  Trustees  Western,  etc..  Sem- 
inary, 29  Md..  69  (1868).  There  is  little 
uniformity   in   the  acts    incorporating 
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also  to  corporations.^  A  corporation  is  subject  to  a  statute  which 
prescribes  that  a  "person"  shall  be  subject  to  a  penalty;  ^  or  that 
the  United  States  shall  be  a  preferred  creditor;'  or  that  all  "in- 


towns  and  villages ;  but  where  a  corpo- 
rate name  is  established  it  is  usually 
held  that  suits  must  be  brought  and 
defended  in  such  name.  Pi-esident,  etc., 
of  Romeo  v.  Chapman,  3  Mich.,  179 
(1851).  In  the  case  of  a  misnomer  in  a 
devise  the  courts  are  very  liberal  in 
permitting  the  identity  of  the  corpora- 
tion to  be  otherwise  shown.  Deaf  and 
Mute  Inst.  v.  Norwood,  Busb.  (N.  C.) 
Eq.,  65  (1852) ;  First  Parish  in  Sutton  v. 
Cole,  20  Mass.,  232  (1825) ;  Minot  v.  Bos- 
ton Asylum,  48  Mass.,  416  (1844);  St. 
Louis  Hosp.  Ass'n  v.  Williams'  Adm., 
19  Mo.,  609  (1854);  Preachers'  Aid  Soc. 
V.  Rich,  45  Me.,  553  (1858);  Vansant  v. 
Roberts,  3  Md.,  119  (1852);  Weisser  v. 
Denison,  10  N.  Y.,  68  (1854);  Domestic 

6  For.  Miss.  Society's  Appeal,  80  Pa. 
St,  425  (1858);  Cresson's  Appeal,  id., 
487;  Newell's  Appeal,  24  id,  197  (1855); 
Chapin  v.  School  District,  35  N.  H.,  445 
(1857) ;  Button  v.  American  Tract  Soc, 
23  Vt,  886  (1851);  Horneok's  Exec.  v. 
American  Bible  Soc,  2  Sandf.  Ch.,  133 
(1844) ;  Attorney-Gen'l  v.  Mayor  of  Rye, 

7  Taunt.,  546  (1817);  General  Lying-in 
Hosp.  V.  Knight,  21  L.  J.,  Ch.,  537 
(1851);  In  re  Kil vert's  Trusts,  L,  R,  7 
Ch.  App.,  170  (1871) ;  Jarman  on  Wills, 
330.  Where  a  corporation  voluntarily 
appears  under  a  wrong  name  it  becomes 
a  party  in  such  name  and  may  not  ob- 
ject to  a  decree  for  want  of  pi'ocess 
against  it.  Virginia,  etc.,  Nav.  Co.  v. 
United  States,  Taney's  O.  C.  Dec,  418 
(1840);  State  v.  Bell  Telephone  Co.,  36 
Ohio  St.,  296  (1880) ;  School  District  v. 
Griner,  8  Kan;,  234  (1871).  So,  in  gen- 
eral, whenever,  for  any  purpose,  a  cor- 
poration is  described,  a  slight  variance 
will  not  be  held  material.  Burdine 
V.  Grand  Lodge,  87  Ala.,  478  (1861); 
Souhegan  Nail,  etc.,  Factory  v.  Mc- 
Conihe,  7  N.  H.,  309  (1834).  In  the  case 
of  a  misnomer  in  a  notice  required  by 
statute  to  be  given  as  a  condition  prece- 


dent to  an  action  where  there  was  no 
possibility  of  anybody  being  misled, 
Pollock,  C.  B.,  said :  "  For  the  sake  of 
Westminster  Hall  we  ought  to  refuse 
this  rule."  Eastham  v.  Blackburn  R'y 
Co.,  23  L.  J.,  Exch.,  199  (1854);  Cor- 
poration (Provisional)  of  County  of 
Bruce  v.  Cromar,  22  id..  321,  827  (1863); 
■Trent,  etc.  Road  Co.  v.  Marshall,  10  Up. 
Can.,  C.  P.,  329,  336  (1861) ;  Hawkins  v. 
Municipal  Council,  etc.,  Bruce,  2  id.,  73, 
121  (1853) ;  Whitly  v.  Harrison,  18  Up. 
Can.,  Q.  B.,  603  (1859) ;  Croydon  Hospital 
V.  Fairly,  6  Taunt,  467  (1816) ;  Doe  Mai- 
den V.  Miller,  1  B.  &  Aid.,  699(1818); 
Hagerstrom  Road  Co.  v.  Creeger.  5 
Harr.  &  J.  (Md.),  123  (1830);  Hoboken, 
etc,  Ass'n  v.  Martin,  13  N.  J.  Eq.,  437 
(1861) ;  Inhabitants,  etc,  Salem  v.  String, 
10  N.  J.  L.,  323  (1829) ;  Inhabitants,  etc, 
Gloucester  v.  Forest,  3  id.,  115  (1806); 
Inhabitant/S  of  Middleton  v.  McCormick, 
3  id.  (3d  ed.),  93  (1809) ;  Charitable  Ass'n 
in  Granville  v,  Baldwin,  43  Mass.,  359 
(1840) ;  City  of  Lowell  v.  Morse,  id.,  473 ; 
Shawmut  Sugar  Co.  v.  Hampden  Mut 
Ins.  Co.,  78  Mass.,  540  (1859) ;  Trustees, 
etc,  in  Leranfc  v.  Parks,  10  Me.,  441 
(1888) ;  Newport  Mechanics'  Mfg.  Co.  v. 
Starbird,  10  N.  H.,  133(1839);  Soc  Pl-op- 
agating  Gospel  v.  Young,  3  N.  H.,  310 
(1820) ;  Delaware  &  Atlantic  R.  R.  Co. 
V.  Irick,  23  N.  J.  L.,  321  (1852). 

1  People  V.  Utica  Ins.  Co.,  15  John., 
358  (1818).  A  corporation  may  be  a 
"  person "  within  the  meaning  of  the 
words  of  a  statute.  Proprietors,  etc.,  v. 
Inhabitants,  etc,  36  N.  E.  Rep.,  239 
(Mass.,  1891). 

2  United  States  v.  Amedy,  11  Wheat, 
392  (1826).  Contra,  Androscoggin,  etc., 
Co.  V.  Bethel,  etc,  Co.,  64  Me.,  441 
(1874) ;  Cumberland,  etc.,  Corp'n  v.  Port- 
land, 56  Me.,  78  (1868). 

8  Beaston  v.  Farmers'  Bank,  12  Peters, 
103  (1838).  Contra,  Commonwealth  v. 
Phoenix  Bank,  52  Mass.,  129  (1846). 
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habitants  "  or  "  residents  "  shall  pay  taxes ; '  or  that  testimony  shall 
be  admitted  as  against  certain  "  persons ;  "  ^  or  that  "  persons  "  may 
do  certain  acts  in  regard  to  promissory  notes ; '  or  that  a  local 
court  shall  have  jurisdiction ;  *  or  that  property  may  be  attached ; ' 
or  shall  be  guilty  of  a  misdemeanor ;  *  or  that  "  persons  "  shall  be 
liable  for  damages  for  injuries  which  result  in  death; '  or  shall  be 
injured  by  a  dam ;  ^  or  a  statute  which  allows  "  owners-"  of  vessels 
to  obtain  a  registry'.'  Stoclcholders  are  liable  for  taxes  levied  on 
a  distillery,  where  the  statute  levies  the  tax  on  "  persons  interested 
in  the  use  of  the  distiller}'."  '"  A  foreign  corporation  is  a  "  person  " 
outside  of  the  state  as  regards  the  statute  of  limitations.'^  But  a 
foreign  corporation  is  not  a  "  resident "  within  the  chattel-mort- 
gage act ;  '^  nor  is  a  domestic  corporation  a  "  resident  tax-payer," 
so  as  to  be  counted  in  voting  municipal  aid  to  railroads ; ','  nor  is  a 
state  a  person,  and  as  such  entitled  to  take  by  devise."  A  corpo- 
ration is  not  a  "citizen"  within  the  meaning  of  the  federal  consti- 
tution ;  '=  but  is  a  "  person  "  within  the  meaning  of  the  fourteenth 
amendment.'* 

§  700a.  By-laws. —  According  to  Blackstone,  one  of  the  impor- 
tant features  of  a  corporation  is  the  power  to  make  by-laws.     A 


1  Bank  of  TJ.  S.  v.  Deveaux,  5  Cranch, 
61  (1809) ;  Rex  v.  Gardner,  Cowper,  79 
(1774) ;  Otis  Co.  v.  Inhabitants,  etc.,  74 
Mass.,  509  (1857);  International,  etc., 
Soa  V.  Com'rs,  28  Barb.,  318  (1858); 
Baldwin  v.  Trustees,  etc.,  37  Me.,  369 
(1854) ;  Cortis  v.  Kent,  etc.,  Co.,  7  B.  & 
C,  814  (1837).  Contra,  Hartford,  etc., 
Ins.  Co.  V.  Inhabitants,  3  Conn.,  15 
(1819). 

'^  La  Farge  v.  Exchange,  etc.,  Ins.  Co., 
22  N.  y.,  352  (1860). 

8  State  of  Indiana  v.  Woram,  6  Hill, 
33  (1843). 

i  Brown  v.  Mayor,  etc.,  66  N.  Y.,  385 
(1876);  Bristol  v.  Chicago,  etc.,  R.  R. 
Co.,  15  111.,  436  (1854);  Bank  of  N.  A.  v. 
Chicago,  etc.,  R.  R  Co.,  82  III.,  493 
(1876) :  Eslava  v.  Ames,  etc.,  Co.,  47  Ala., 
384  (1872). 

5  Knox  V.  Protection  Ins.  Co.,  9  Conn., 
430  (1833);  Mineral,  etc.,  R.  R.  Co.  v. 
Keefe,  23  111.,  9  (1859) ;  Trenton  Bank  v. 
Haversteck,  11  N.  J.  L.,  171  (1829); 
Bushel  V.  Commonwealth,  etc.,  Ins.  Co., 
15  S.  &  R.,  173  (1837);  Planters',  etc., 
Bank  u.  Andrews,  17  Ala.,  404  (1858).  Or 


garnished.  Brauser  v.  New  Eng.,  etc., 
Ins.  Co.,  31  Wis.,  506  (1867). 

«  White  V.  State,  69  Ind.,  273  (1879). 

'  South,  etc.,  R  R.  w  Paulk,  24  Ga., 
356  (1858). 

8  Lehigh  v.  Lehigh,  etc.,  Co.,  4  Rawle 
(Pa.),  8  (1833). 

9  Regina  v.  Arnaud,  9  Q.  B.,  806  (1846). 

10  United  States  v.  Wolters,  46  Fed. 
Rep.,  509  (1891). 

11  Olcott  V.  Tioga  R.  R.  Co.,  20  N.  Y., 
210  (1859) ;  Blossburg,  etc.,  R.  R.  Co.  v. 
Same,  5  Blatch.,  387  (1867).  Contra, 
Commonwealth,  etc.,  Ins.  Co.  v.  Dun- 
son,  38  Gratt  (Va.),  630  (1877),  where  it 
had  an  agent  in  the  state  to  accept 
servica 

'2  Cook  V.  Hager,  3  Col.,  386  (1857). 

13  People  V.  Schoonmalrer,  63  Barb.,  44 
(1871).  Cf.  Chafford  v.  Board  of  Super- 
visors, 12  S.  E.  Rep.,  145. 

14  In  the  Matter  of  Fox,  53  N.  Y.,  530 
(1873);  United  States  v.  Fox,  94  Xf.  S., 
315  (1876). 

15  See  g  696,  supra.  Cf.  130  U.  S.,  630 ; 
31  Pao.  Rep.,  1019. 

18  County  of  San  Mateo  v.  Southern 
Pac.  R  R  Co.,  13  Fed.  Rep.,  723  (1883). 
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by-law  is  a  permanent  rule  of  action,  in  accordance  with  which  the 
corporate  affairs  are  to  be  conducted.  A  by-law  differs  froni  a 
resolution  in  that  a  resolution  applies  to  a  single  act  of  the  corpo- 
ration, while  a  by-law  is  a  permanent  and  continuing  rule,  which  is 
to  be  applied  on  all  future  occasions.  The  power  to  make  by-laws 
is  always  stated  to  be  one  of  the  essential  incidents  and  rights  of  a 
corporation.  This  power  exists  at  common  law.  Frequently,  how- 
ever, it  is  given  by  the  charter  or  statutes.' 

By-laws  are  to  be  made  by  the  stockholders  in  meeting  assem- 
bled. The  stockholders  have  few  functions  to  perform,  and  this 
right  to  make  by-laws  is  an  essential  and  importapt  one.  The  di- 
rectors have  no  inherent  power  to  make  by-laws.^  But  the  stock- 
holders may  delegate  to  the  directors  the  power  to  make  by-laws.' 
Frequently  the  charter  confers  this  power  upon  the  directors.* 


1  People  V.  Crossley,  69  111.,  195  (1878); 
Kearney  v.  Andrews,  10  N.  J.  Eq.,  70 
(1854);  Commonwealth  v,  Woelper,  3 
Serg.  &  R,  29  (1817) ;  Juker  v.  Common- 
wealth, 30  Pa.  St,  484  (1853) ;  Newling 
V.  Francis,  3  Term  Rep.,  189  (1789),  the 
last  two  oases  holding  that  at  common 
law  the  corporation  may  make  by-laws 
regulating  elections. 

2  Morton,  etc.,  Co.  v.  Wysoug,  51  Ind., 
4  (1875),  holding  that  a  by-law  made  by 
the  directors  is  void;  Carroll  v.  Mul- 
lanphy  Sav.  Bank,  8  Mo.  App.,  349 
(1880).  A  by-law  may  arise  by  custom, 
Union  Bank  v.  Ridgely,  1  Har.  &  Q. 
(Md.),  324  (1827).  See  In  re  Regents' 
Co.,  W.  N.  (1867),  p.  79.  See,  also. 
Rex  V.  Head,  4  Burr.,  2515  (1770),  where 
Lord  MansBeld  said  "  that  the  body  at 
large  had  no  power  to  make  by-laws, 
because  that  power  is,  by  the  charter, 
given  to  the  common  council  and  alder- 
men; and  the  common  council  could 
not  by  a  by-law  take  away  from  the 
body  at  large  the  right  of  election 
which  the  charter  had  vested  in  the 
whole  body.''  Unless  authorized  by  the 
charter  the  board  of  directors  have  no 
power  to  make  by-laws,  nor  to  alter, 
amend  or  repeal  the  same  (United  Fire 
Association  v.  Bensman,  4  Weekly 
Notes  Cas.,  1);  but  when  charter  au- 
thority to  enact  by-laws  is  conferred 
upon  the  board  of  directors,  they  may 


validly  adopt  a  by-law  authorizing  vot- 
ing by  proxy  at  all  meetings  of  the  cor- 
poration (Wilson  V.  American  Academy 
of  Music,  43  Leg.  Int.,  86) ;  and  even  in 
the  absenqe  of  authority  the  affirma- 
tions and  acquiescence  of  a  member 
may  estop  him  from  questioning  the 
mode  in  which  the  by-laws  have  been 
enacted  (Morrison  v.  Dorsey,  48  Md., 
462). 

3  Rex  V.  Spencer,  3  Burr.,  1827,  1837 
(1766),  where  Lord  Mansfield  said  that, 
"  where  the  power  of  making  by-laws 
is  in  a  body  at  large,  they  may  delegate 
their  rights  to  a  select  body."  See,  also, 
in  an  association,  Heintzelman  v. 
Druids',  etc.,  Assoc,  36  N,  W.  Rep.,  100 
(Minn.,  1888).  Although  the  stockhold- 
ers authorize  the  directors  to  -make  by- 
laws, yet  the  directors  cannot  change 
or  act  contrary  to  a  by-law  made  by  the 
stockholders.  Stevens  v.  Davison,  18 
Gratt  (Va.),  819  (1868).  City  officials 
having  power  to  elect  new  burgesses 
may  delegate  that  power.  Rex  v.  West- 
wood,  7  Bing.,  1  (1830).  So,  also,  as  to 
the  election  of  aldermen.  King  v.  Ash- 
well,  10  East,  33  (1810). 

*  Such  is  the  case  in  the  New  York 
Manufacturing  Companies  Act  of  1848. 
See,  also,  Cahill  v.  Kalamazoo  Ins.  Co., 
3  Doug.  (Mich),  124  (1845;  Samuel  u. 
HoUiday,  1  Woolw.,  400  (1869);  Com- 
monwealth  V.    Gill,    3  Wharton,    228 
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;  By-laws  must  be  reasonable ;  they  must  not  interfere  with  the 
vested  and  substantial  rights  of  the  stockholders ;  and  they  must 
not  be  contrary  to  public  policy  or  the  established  law  of  the  land. 
This  general  rule,  however,  can  be  understood  only  by  a  study  of 
the  cases  themselves,  a  collection  of  which  is  given  in  the  notes.' 


(1837).  A  by-law  made  by  the  stock- 
holders instead  of  by  the  directors  as 
prescribed  by  charter  is  nevertheless 
binding  as  to  past  acts  on  participating 
stockholders.  People  v.  Sterling  Manuf 'g 
Co.,  82  111.,  457  (1876). 

1 A  by-law  may  authorize  stockhold- 
ers to  vote  by  proxy.  People  v.  Cross- 
ley,  69  111.,  195  (1873).  See,  also,  §  610, 
supra.  A  by-law  may  give  the  corpora- 
tion a  lien  on  stock  for  debts  due  to 
it  from  the  stockholders.  See  ch. 
XXXI,  supra.  But  cannot  give  the  cor- 
poration the  right  to  forfeit  stock  for 
non-payment  of  calls.  See  ch.  VIII, 
supra.  By-laws  may  regulate  the  man- 
ner of  voting.  Commonwealth  v.  Woel- 
per,  3  S.  &  R  (Pa.),  29  (1817) ;  Juker  v. 
Fisher,  20  Pa.  St.,  484  (1853).  May  require 
bonds  to  be  given  by  cashiers.  Bank  of 
Wilmington  v.  WoUaston,  3  Harr.  (Del.), 
90  (1840) ;  Savings  Bank  v.  Hunt,  72  Mo., 
597  (1880).  May  presciibe  qualifications 
for  admission  to  membership.  Queen 
V.  Saddlers'  Co.,  10  H.  L.  Cas.,  404  (1863). 
A  by-law  is  illegal  if  it  disturbs  the 
vested  property  rights  of  the  stock- 
holders. Kent  V.  Quicksilver,  etc.,  Co., 
78  N,  y.,  154  (1879),  where  preferred 
stock  had  been  issued.  So,  also,  of  a  by- 
law which  provides  for  the  administra- 
tion of  an  oath  to  stockholders  who  vota 
People  V.  Kip,  4  Cow.,  382,  n.  (1822). 
If  the  by-law  is  illegal  its  effect  cannot 
be  obtained  by  printing  it  upon  the  face 
of  the  certificate  of  stock.  Conklin  v. 
Second  Nat'l  Bank,  45  N.  Y.,  655  (1871), 
involving  a  lien  on  stock.  A  by-law  by 
the  directors  excluding  one  of  them 
from  examining  the  corporate  books  is 
void.  People  v.  Throop,  12  Wend.,  183 
(1834).  A  by-law  restricting  the  right 
of  members  of  a  church  to  vote  as  au- 
thorized by  statute  is  void.  People  v. 
Phillips,  1  Denio,  888  (1846).    A  by-law 


may  be  good  in  part  Rogers  v.  Jones, 
1  Wend.,  237  (1828).  A  by-law  of  a 
bank  that  mistakes  in  pass-books  must 
be  corrected  at  once  does  not  bind  a  de- 
positor. Mechanics',  etc.,  Bank  v.  Smith, 
19  John.,  115  (1821).  A  by-law  that  any 
five  of  a  board  of  twenty-three  directors 
should  be  a  quorum  for  transacting 
business  is  valid.  This  is  equivalent  to 
an  executive  committee,  except  that  the 
members  may  shift.  Hoyt  v.  Thomp- 
son's Ex'r,  19  N,  Y.,  207,  217  (1859).  By- 
laws may  regulate  the  calling  of  meet- 
ings. Taylor  v.  Griswold,  14  N.  J.  L, 
222  (1834)^  A  by-law  which  limits  or 
regulates  the  corporate  powers  which 
the  charter  confers  on  the  directors  may 
be  disregarded  by  them.  Union,  etc., 
Ins.  Co.  r.  Keyser,  32  N.  H.,  313  (1855). 
By-laws  imposing  fines  for  non-attend- 
ance or  for  refusal  to  accept  office  are 
valid,  but  a  by-law  making  assesfements 
is  invalid.  Tobacco  Pipe  Makers  v. 
Woodrafl:e,  7  Barn.  &  Cres.,  838  (1828). 
A  by-law  that  voluntary  contributions 
will  be  refunded  is  a  contract  which  a 
contributor  may  enforce.  Davis  v.  Pro- 
prietors, etc.,  49  Mass.,  321  (1844).  A 
by-law  imposing  penalties  for  past  acts 
is  void.  Pulford  v.  Fire  Dep't,  31  Mich., 
458  (1875).  A  by-law  that  transfers  of 
stock  are  subject  to  the  approval  of  the 
directors  is  void.  Farmers',  etc..  Bank 
V.  Wasson,  48  Iowa,  336  (1878).  See,  also, 
§  332,  supra.  Or  the  approval  of  the 
president  Sargent  v.  Franklin  Ins.  Co., 
25  Mass.,  90  (1829).  A  by-law  restrict- 
ing the  right  of  electore  in  a  town  to 
vote  is  void.  Rex  v.  Spencer,  3  Burr., 
1827  (1766);  Rex  v.  Head,  4  Burr.,  2515, 
2521  (1770).  It  has  been  held  that  the 
by-laws  of  a  building  association  can- 
not impose  an  unreasonable  fine  for 
non-payment  of  assessments.  Lynn  v. 
Freemansburg,  eta,  Assoc,  11  AtL  R6p., 
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Frequently  the  by-laws  provide  that  the  contracts  of  the  corpo- 
ration shall  be  authorized  onlv  in  a  certain  way,  and  shall  be  signed 
by  certain  ofBcers  in  order  to  be  valid  corporate  obligations.    Such 

537  (Pa.,  1887).    It  is  legal  for  the  by-    not  a  part  of  the  charter.    The  provis- 


laws  to  provide  tliat  the  company  may 
sell  out  all  of  its  property  at  any  time. 
Cotton  i\  The  Imperial,  etc.,  Corpoi'a- 
tion,  67  L.  T.  Eep.,  343  (1892).  The  by- 
laws of  a  voluntary  association  —  an 
exchange  —  forbidding  the  members 
from  carrying  on  dealings  outside  of 
the  exchange  is  legal.  American,  etc., 
Co.  V.  Chicago,  etc.,  Exch.,  33  N.  E. 
Rep.,  374  (111.,  1893).  A  corporation  may 
pass  a  by-law  prescribing  the  qualifica- 
tions of  its  directors,"  and  may  prescribe 
that  a  person  who  is  an  attorney  against 
it  in  a  suit  shall  not  be  a  director. 
Cross  V.  West  Virginia,  etc.,  Co.,  16  S.  E. 
Rep.,  587  (W.  Va.,  1893).  A  stockholder 
who  is  given  a  copy  of  the  by-laws 
upon  his  becoming  a  stockholder  is  not 
bound  to  know  that  there  are  other  by- 
laws not  included  in  them.  McKenney 
t'.  Diamond,  etc.,  Assoc,  18  Atl.  Eep., 
905  (Del.,  1889).  A  by-law  that  tlje 
members  of  a  news  association  shall 
not  publish  news  furnished  by  other  as- 
sociations in  the  same  territory  is  valid. 
The  penalty  for  violation  may  be  sus- 
pension. Matthews  v.  Associated  Press, 
61  Hun,  199  (1891).  Where  stockholders 
in  an  apartment  house  corporation  are 
entitled  to  rent  apartments  at  a  rental 
to  be  fixed  by  a  majority  vote  of  the 
stockholders,  an  increased  rental  so 
voted  is  legal.  The  by-laws  providing 
for  such  a  vote  override  a  general  state- 
ment in  a  prospectus  to  the  contrary, 
the  stockholders  knowing  of  the  by- 
law. Compton  V,  Chelsea,  133  N,  Y., 
587  (1891).  Where  a  land  company  is 
incorporated  under  the  general  act,  and 
the  general  act  does  not  provide  for  any 
statement  in  the  articles  of  association 
as  regards  the  amount  of  debts  which 
the  corporation  may  incur,  a  provision 
inserted  in  the  articles  of  association 
that  "  the  indebtedness  of  the  company 
shall  not  exceed  $500  at  any  time "  is 


ion  is  at  the  most  merely  a  by-law.  The 
court  said  :  "  We  think  that  the  limita- 
tion of  $500  in  the  charter  of  the  corpo- 
ration cannot  be  regarded  of  any  more 
force  than  a  by-law."  Sherman,  etc., 
Co.  V.  Morris,  33  Pac.  Eep.,  669  (Kan., 
1890). 

A  by-law  authorizing  the  corporation 
to  sue  a  subscriber  for  the  difference  be- 
tween the  subscription  and  the  price  for 
which  the  stock  sold  on  forfeiture  is 
void.  Jay  Bridge  Co.  v.  Woodman,  31 
Me.,  573  (1850);  Kennebec  R  R  w 
Kendall,  id.,  470  (1850).  See,  also,  ch. 
VIII,  aupra.  The  following  by-laws 
were  held  to  be  void ;  Compelling  mem- 
bers of  an  exchange  to  submit  their 
controversies  to  arbitration  on  pain  of 
expulsion  or  suspension,  State  v.  Mer- 
chants' Ex.,  3  Mo.  App.,  96  (1876) ;  pro- 
viding that  suits  to  collect  insurance 
shall  be  brought  in  tlie  county  where 
the  company  exists,  Nute  v.  Hamilton, 
etc.,  Co.,  73  Mass.,  174  (1856);  enlarging 
the  liability  of  stockholders  for  debts  of 
the  corporation,  Trustees',  etc.,  v.  Flint, 
54  Mass.,  539  (1847) ;  certainly  so  where 
the  creditor  did  not  expressly  rely  on 
the  by-law,  Flint  v.  Pierce,  99  Mass., 
68  (1868);  or  where  an  assignee  of  the 
corporate  creditor  seeks  to  enforce  the 
liability;  Gamwell  v.  Pomeroy,  '131 
Mass.,  207  (1876)  (see,  also,  §  341,  supra) ; 
authorizing  .less  than  a  majority  of  di- 
rectors to  act  when  the  statute  required 
a  majority.  State  v.  Curtis,  9  Nev.,  325 
(1874);  compelling  stockholders  to  re- 
tire a  part  of  their  stock,  Bergman  v. 
St  Paul,  etc.,  Assoc,  29  Minn.,  275,  383 
(1883);  prohibiting  the  use  of  the  com- 
pany's canal  on  Sundays,  Calder,  etc., 
Nav.  Co.  V.  Pilling,  14  M.  &  W.,  76 
(1845) ;  restricting  the  members  as  to 
their  fishing  business,  Adley  T.  Whit- 
stable  Co.,  17  Ves,,  315 ;  19  id.,  304  (1815) ; 
restricting  the  number  of  apprentices 
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a  by-law,  however,  does  not  affect  the  validity  of  a  contract  exe- 
cuted in  violation  of  the  by-law,  so  fa,r  as  such  contract  affects  per- 
sons having  no  knowledge  of  the  by-law.' 

A  by-law  authorizing  the  forfeiture  of  stock  for  non-payment  of 
a  call  is  discussed  elsewhere ;  '^  as  is  also  the  right  of  the  corpora- 
tion to  create  a  lien  on  stock  by  by-law.'  There  are  no  particular 
rules  in  regard  to  the  method  of  enacting,  amending  or  repealing 
by-laws.* 


which  members  may  have,  Rex  v. 
Coopers'  Co.,  7  T.  R,  543  (1798) ;  Rex  v. 
Tappenden,  3  East,  186  (1802) ;  restrict- 
ing the  sale  of  guns,  Gunmakers  v.  Fell, 
Willes  Rep.,  384  (1742);  restricting  the 
transfer  of  seats  in  an  exchange,  Ritter- 
band  v.  Baggett,  43  N.  Y.  Sup.  Ct,  556 
(1877).  Raih'oad  regulations  as  to  pas- 
sengers, etb.,  are  not  bj'-laws.  Their 
validity,  however,  depends  on  their  rea- 
sonableness. State  V.  Overton,  24  N.  J. 
L.,  440  (1854).  The  by-laws  of  a  city 
cannot  exclude  from  business  all  paint- 
ers who  belong  to  a  union.  Clark  v.  Le 
Cren,  9  B.  &  G,  52  (1829).  See,  how- 
ever, as  to  city  by-laws,  Dillon  on  Munic. 
Corporations.  If  a  by-law  is  divisible 
the  invalidity  of  part  does  not  invalidate 
the  remaining  part  Amesbury  v.  Bow- 
ditch,  etc.,  Co.,  72  Mass.,  596  (1856).  For 
a  valuable  statement  of  the  law  in  rela- 
tion to  by-laws,  see,  also,  In  re  Long 
Island  R  R,  19  Wend.,  37, 41  (1837);  An- 
gell  &  Ames  on  Corp.,  184 ;  Lumley  on 
By-laws  (English,  1875) ;  2  Am.  &  Eng. 
Cyclo.  of  Law,  70.5.  By-laws  are  con- 
strued as  they  are  construed  by  the  cor- 
poration if  that  construction  be  reason- 
able. State  V.  Conklin,  34  Wis.,  21 
(1874).  By-laws  are  binding  on  all 
members.  Cummings  v.  Webster,  43 
Me.,  193  (1857).  But  strangers  are  not- 
bound  to  know  of  them,  Kingsley  v. 
New  Eng.,  eta,  Co.,  62  Mass.,  393  (1851), 
where  the  by-law  was  printed  on  an  in- 
surance policy ;  Wait  v.  Smith,  92  111., 
385  (1879);  Royal  Bank,  etc.,  Co.,  L.  R., 
4  Ch.,  252  (1869).  See,  also,  §  725,  infra, 
i-elative  to  contracts  by  agents  in  viola- 
tion of  by-laws.    A  by-law  cannot  give 


the  president  a  casting  vote  in  addi- 
tion to  his  i-egular  vote.  State  v.  Cur- 
tis, 9  Nev.,  325  (1874).  A  by-law  which 
prohibits  members  from  working  with 
persons  who  are  not  members  is  void. 
Thomas  v.  Mutual,  etc.,  Union,  49  Hun, 
171  (1888). 

'  See  g  725,  infra. 

2See§123,  supra, 

3  See  §§  522,  534,  supra. 

*They  need  not  be  written.  Union 
Bank  v.  Ridgely,  1  H.  &  G.  (Md.),  324, 
413  (1837).  The  corporation  may  adopt 
Cushing's  Manual.  State  v.  American 
Institute,  44  How  Pr.,  468  (1873).  By- 
laws may  be  modified  by  usage.  Henry 
V.  Jackson,  37  Vt.,  431  (1865).  The 
charter  may  require  by-laws  to  be  en- 
acted under  seal.  Dunston  v.  Imperial, 
etc.,  Co.,  3  B.  &  Ad.,  125  (1833).  If 
amendments  to  the  by-laws  are,  by  the 
by-laws,  to  be  made  only  after  notice, 
that  notice  is  necessary.  French  v. 
O'Brien,  52  How.  Pr.,  394  (1877).  Direct- 
ors may  disregard  their  own  by-laws. 
Martino  v.  Commerce,  etc.,  Co.,  47  N.  Y. 
Super.  Ct,  520  (1881).  Power  to  make 
by-laws  implies  power  to  repeal  them. 
King  V.  Ashwell,  13  East,  32  (1810).  Al- 
though the  by-laws  provide  for  changes 
therein  only  on  a  two-thirds  vote,  yet 
a  majority  may  make  changes.  Smith 
V.  Nelson,  18  Vt,  511  (1846).  They  may 
arise  by  custom.  See  note  1,  p.  887,  supra. 
By-laws  of  mutual  insurance  associa- 
tions may  be  changed.  Supreme  Lodge, 
etc.,  V.  Knight,  20  N.  E.  Rep.,  479  (Ind., 
1889).  A  by-law  may  be  repealed  by  a 
resolution  inconsistent  with  it  Royal 
Bank,  etc.,  Co.,  L.  R,  4  Ch.,  253  (1869). 
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§  7005.  The  expulsion  of  memhers. —  In  joint-stock  companies,  or 
in  any  corporation  owning  property,  no  power  of  expulsion  can  be 
exercised  unless  expressly  conferred  by  the  charter  or  by  statute.' 
The  expulsion  by  virtue  of  a  by-law  has  been  held  to  be  unlawful.^ 
A  member  who  has  been  unjustly  expelled  may  have  mandamus  to' 
compel  the  corporation  to  restore  him  to  membership.'  Accord- 
ingly, where  a  corporate  body  strikes  off  the  name  of  one  of  its 
members  without  giving  him  previous  notice  of  their  intention  so 
to  do,  and  affording  him  opportunity  to  be  heard  in  his  own  de- 
fense, a  mandamus  to  restore  will  be  granted ;  *  and  an  injunction 
lies  to  restrain  a  board  of  brokers  from  irregularly  expelling  one  of.' 
their  members.' 

"Where  the  expulsion  is  regular  and  authorized  by  the  charter  or 
statute  it  isi  conclusive,  and  mandamus  will  not  lie.'    An  act  of  ex-' 


'  Evans  V.  Philadelphia  Club,  50  Pa. 
St.,  107  (1865);  State  v.  Chamber  of 
Commerce,  20  Wis.,  63  (1865) ;  also  State 
V.  Chamber  of  Commerce,  47  Wis.,  670 
(1879).  In  Dickinson  v.  Chamber  of 
Commerce,  39  Wis.,  45  (1871),  it  is  held 
that  there  may  be  a  lawful  expulsion 
under  a  valid  by-law.  Expulsion  of  a 
member  from  the  New  York  Stock  Ex- 
change. Belton  V.  Hatch,  109  N.  Y.,  593 
(1888).  See,  also,  §  504,  supra,  note  on 
Exchanges ;  also  §  710. 

2  People  V.  Saint  Francisco's  Benevo- 
lent Society,  24  How.  Prac,  216  (1862) ; 
Roehler  v.  Mechanics'  Aid  Society,  22 
Mich.,  86 ;  Green  v.  African  Methodist 
Epis.  Society,  1  Serg.  &  R.,  254.  A  reso- 
lution spread  upon  the  corporate  rec- 
ords unjustly  expelling  a  member  is  a 
libel,  and  the  member  offering  the  reso- 
lution is  liable  to  an  action  thereupon. 
Fawcett  v.  Charles,  18  Wend.,  473  (1835). 
Of.  Adley  v.  Whitstable  Co.,  19  Vesey, 
304  (1815);  Chase  v.  Bast  Tennessee, 
etc.,  Railroad  Co.,  5  Lea  (Tenn.),  415 
(1880). 

3  Black  &  White  Smith's  Society  v. 
Vandyke,  2  Wharton  (Pa.),  309  (1836); 
Commonwealth  v.  German  Society,  15 
Pa.  St.,  251  (1850);  People  v.  Saint 
Francisco's  Benevolent  Society,  supra; 
State  V.  Carteret  Cliib,  40  N.  J.  Law, 
295 ;  People  v.  Medical  Society  of  Erie 
Co.,  33  N.  Y.,  187  (1865);  People  v.  New 


York  Benevolent  Soc,  3  Hun,  361  (1875) ;: 
Medical,  etc.,  Society  v.  Weatherly,  75 
Ala,,  248.  As  to  the  damages  to  be  paid, 
to  a  member  who  has  been  unlawfully ' 
expelled  and  is  reinstated  by  the  court, . 
see  People  v.  Musical,  etc..  Union,  US'- 
N.  Y,  101  (1889). 

*  Delacy  v,  Neuse  River   Navigation! 
Co.,  1  Hawks'  Law  (N.'C),  274  (1821).- 
The  member  must  have  a  fair  hearing. 
Southern  Plank-road  Co.   v.   Hixon,  5. 
Ind.,  165  (1854). 

'Leech  v.  Harris,  2  Brews.  (Pa.),' 
571  (1870) ;  Hutchinson  v.  Lawrence  (N. 
Y.  Supr.  Ct.),  N.  Y.  Daily  Reg.,  Feb.  8, ' 
1887.  Cf.  Society  of  Italian  Union, 
etc.,  V.  Montedonico  (Ky.,  1884),  4  Am.  & 
Eng.  Corp.  Cas.,  23.  But  not  as  against 
a  medical  society.  Gregg  v.  Mass.  Med- 
ical Society,  111  Mass.,  185  (1872).  So, 
also,  the  courts  will  not  grant  an  in- 
junction to  restrain  a  corporation  from 
initiating  new  members  upon  the  ap- 
plication of  a  member  of  the  corpora- 
tion, when  no  danger  of  pecuniary  loss 
is  shown  as  likely  to  result  to  the  peti- 
tioner from  such  initiation.  Thompson 
V.  Society  of  Tammany,  17  Hun,  305 
(1879> 

6  Commonwealth  v.  Pike  Beneficial 
Society,  8  Watts  &  S.,  247  (1844);  Peo- 
ple V.  Fire  Underwriters,  7  Hun,  348 
(1876). 
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pulsion  cannot  be  impeaolied  or  attacked  collaterally.'  At  common 
law  there  were  three  causes  for  expulsion :  where  the  member  was 
guilty  of  an  infamous,  indictable  offense ;  or  guilty  of  an  offense 
against  his  duty  as  a  corporator;  or  of  an  offense  compounded  of 
these  two.' 


1  Black  &  White  Smith's  Society  v. 
Vandyke,  2  Wharton  (Pa.),  309  (1836) ; 
Commonwealth  v.  Pike  Beneficial  Soci- 
ety, 8  Watts  &  S.  (Pa.),  347  (1844); 
Society  for  the  Visitation  of  the  Sick  v. 
Meyer,  53  Pa.  St,  135,  131  (1866).  Cf. 
Commonwealth  v.  Oliver,  3  Parson's  Sel. 
Cases,  420,  426  (1849). 

2James  Bagg's  Case,  11  Coke,  94,  99 
(1616);  Eex  v.  Town  of  Liverpool,  3 
Burr,,  723,  732  (1759);  State  v.  Chamber 
of  Commerce,  20  Wis.,  68  (1865);  People 
V.  New  York  Commercial  Association, 
18  Abb.  Prac,  371  (1864);  People  v.  Chi- 
cago Board  of  Trade,  45  111.,  113  (1867). 
Cf.  Smith  V.  Smith,  3  Desauss.  (S.  C), 
557  (1813),  where  an  expulsion  for  mis- 
conduct was  sustained;  Woolsey  v. 
Independent  .Order,  etc.  (Iowa,  1883),  1 
Am.  &  Eng.  Corp.  Cas.,  173 ;  Fisher  v. 
Keane,  L.  E.,  11  Chan.  Div.,  353 ;  Hop- 
kinson  v.  Exeter,  L.  B.,  6  Eq.,  63 ;  Daw- 
kins  V.  Antrobus,  L.  R.,  17  Chan.  Div., 
615;  Gardner  v.  Freemantle,  19  W.  E,, 
256;  People  v.  New  York  Cotton  Ex- 
change, 8  Hun,  216  (1876) ;  Dean  v.  Ben- 


nett, L.  B.,  6  Chan.,  489.  In  Sturgis  v. 
Board  of  Trade,  86  IlL,  441  (1877),  it 
was  held  that  the  remedy  of  the  ex- 
pelled member  was  at  law  and  not  in 
equity.  But  see  State  u  Lusitanian 
Portuguese  Society  etc.,  15  La.  Ann., 
73  (1860);  Wood  v.  Woad,  L.  R,  9 
Exch.,  190  (1874);  Bostwick  v.  Fire  De- 
partment of  Detroit,  49  Mich.,  513; 
Hassler  v.  Phila.  Musical  Ass'n,  14 
Phila.,  233;  Anaconda  Tribe  v.  Mur- 
bach,  13  Md.,  91 ;  State  v.  George  Med- 
ical Soc,  38  Ga.,  608;  Washington 
Benevolent  Soc.  v.  Bacher,  20  Pa.  St, 
425 ;  Riddle  v.  Harmony  Fire,  etc.,  Co., 
8  Phila.,  310 ;  State  v.  Adams,  44  Mo., 
570;  Harmstead  v.  Washington  Fire, 
etc  Co.,  8  Phila.,  381 ;  Commonwealth 
V.  Philanthropic  Soc,  5  Binn.,  486; 
Commonwealth  v.  St.  Patrick  Soc.,  2 
id.,  448;  People  v.  Fire  Underwriters, 
14  N.  Y.  Super.  Ct,  348.  Upon  the 
general  question  of  the  power  to  expel 
members,  see  Angell  &  Ames  on  Corp;, 
§  410  etseq.;  2  Kent's  Com.,  297. 
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STOCKHOLDER'S    ACTIONS  TO   HOLD  THE  DIRECTORS  LIABLE 
NEGLIGENCE  IN  THE  DISCHARGE  OF  THEIR  DUTIES. 


FOR 


§  701.  Remedy     of     the     stockholder 
herein. 
702.  InstaDces  of  negligence  of  direct- 
ors in  the  performance  of  their 
duties. 


703.  Directors  must  use  ordinary  care 
and  diligence  in  the  manage- 
ment of  the  corporation  and 
the  transaction  of  its  business. 


§  701.  Remedy  of  the  stocMolder  herein. —  Where,  by  reason  of 
the  negligence  of  the  directors  or  other  ofHcers,  the  corporate  funds, 
property  or  rights  have  been  lost,  the  injury  is  practically  and  ulti- 
mately an  injury  to  the  stockholders.  But,  in  the  eye  of  the  law, 
the  injury  is  to  the  corporation  itself.  The  loss  has  depleted  its 
treasury.  Moreover,  the  negligent  act  was  in  reference  to  the 
affairs  of  the  corporation,  and  was  an  injury  to  the  corporation. 
Accordingly,  it  is  for  the  corporation  to  call  the  directors  to  an  ac- 
count for  their  negligence.  The  action  is  not  an  action  which  the 
stockholder  is  to  bring.  The  negligence  affects  him,  not  directly, 
but  indirectly.  Hence,  the  law  is  well  settled  that  a  stockholder 
cannot  bring  the  ordinary  action  at  law  for  'damages  against  the 
corporate  directors  for  their  negligence  in  the  management  of 
the  corporate  affairs.*  It  is  clear  also  that  the  stockholder  cannot 
hold  the  corporation  itself  liable  for  the  negligence  herein  of  its 
directors.  To  allow  such  an  action  would  be  to  make  part  of  the 
stockholders  liable  to  other  stockholders  for  the  loss,  when  all  are 
equally  injured,  equally  innocent  and  equally  in  position  to  com- 
plain.*     Ordinarily  the  remedy  for  the  negligence  of  corporate 

iThe  leading  case  on  this  point  is    the  corporation,  but  seeks  a  direct  re- 


Smith  V.  Hurd,  53  Mass.,  371  (1847),  the 
court  saying :  "  An  injury  done  to  the 
stock  and  capital  by  negligence  or  de- 
feasance is  not  an  injury  to  such  sepa- 
rate interest,  but  to  the  whole  body  of 
stockholders  in  common."  Brinckerhoflf 
V.  Bostwick,  88  N.  Y.,  53  (1883);  Craig 
V.  Gregg,  88  Pa.  St,  19  (1876).  To  same 
efiEect,  Allen  v.  Curtis,  26  Conn.,  456 
(1857).  "  A  fatal  defect  in  the  plaintiff's 
petition,  both  original  and  amended,  is 
that  it  seeks  no  recovery  in  behalf  of 


covery  of  damages  for  the  plaintiff  in- 
dividually, the  case  stated  not  entitling 
him  to  such  a  recovery.''  Evans  v, 
Brandon,  53  Texas,  56  (1880) ;  Kent  v. 
Jackson,  3  De  G.,  M.  &  G.,  49  (1853).  An 
action  at  law  does  not  lie  at  the  instance 
of  a  stockholder  against  a  director  for 
mismanagement  of  the  corporation. 
Howe  V.  Barney,  45  Fed.  Rep.,  668  (1891) ; 
Hirsh  V.  Jones,  56  id.,  137  (1893). 

2  Oliphant  v.  Woodburn,  etc.,  Co.,  63 
Iowa,  333  (1884). 
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directors  in  the  management  of  the  corporate  affairs  is  a  suit  in 
equity  instituted  by  the  corporation  itself.'  If,  however,  the  cor- 
poration is  under  the  control  of  the  guilty  parties,  or  if  it  refuses  to 
sue  when  requested  by  a  stockholder  to  do  so,  then  the  stockholder 
himself  may  bring  a  suit  in  equity  in  his  own  behalf,  and  in  behalf 
of  all  other  stockholders  who  may  wisL  to  come  in,  making  the. 
corporation  and  the  -guilty  parties  the  defendants,  and  compel  them 
to  make  good  to  the  corporation  the  corporate  money  or  property 
lost  by  their  negligence.^  The  money  or  property  recovered  in 
such  an  action  belongs  to  the  corporation,  and  not  to  the  stock- 
holder who  brings  the  suit.'  In  a  stockholder's  suit  to  hold  the 
directors  liable  for  negligence,  the  acts  of  negligence  need  not  be 
set  out  with  great  particularity.  The  suit  is  in  a  court  of  equity, 
and  the  court  decides  the  questions  of  fact,  since  the  suit  is  in  the 
nature  of  an  accounting.*    A  receiver  may  institute  the  suit.* 

§  Y02.  Instances  of  negligence  of  directors  in  the  performance  of 
their  duties. —  It  is  difficult  to  lay  down  any  rules  as  to  what  acts 
will  constitute  negligence  on  the  part  of  corporate  officers.  Each 
case  is  to  be  determined  largely  on  its  own  facts.    Thus,  where  the 

1  In  an  action  by  a  corporation  against    liability  may  sue  the  directors,  in  ba- 


its oflBcers  for  damages  for  negligence, 
all  of  the  guilty  parties  must  be  joined. 
The  remedy  of  the  company  is  in  equity. 
The  court  said  that  the  officer  was  "  re- 
sponsible only  for  a  failure  to  bring  to 
the  discharge  of  his  duties  such  degree 
of  attention,  care,  skill  and  judgment  as 
are  ordinarily  used  and  practiced  in  the 
discharge  of  such  duties  or  employ- 
ments; the  degree  of  care,  skill  and 
judgment  depending  upon  the  subject 
to  which  it  is  to  be  applied,  the  particu- 
lar circumstances  of  the  case,  and  the 
usages  of  business."  The  court  also 
said :  "  Where  they  have  not  profited 
personally  by  their  bad  management,  or 
appropriated  any  of  the  property  of  the 
corporation  to  their  own  use,  courts  of 
equity  treat  them  with  indulgence. 
Were  a  more  rigid  rule  to  be  applied, 
it  would  be  difficult  to  get  men  of  char- 
acter and  pecuniary  responsibility  to  fill 
such  positions."  North  Hudson,  etc., 
Ass'n  V.  Childs  et  al,  53  N.  W.  Eep.,  600 
(Wis.,  1893). 

2  A   stockholder  in  a  national  bank 
who  has  been  subjected  to  a  statutory 


half  of  the  corporation,  to  render  them 
liable  for  their  gross  negligence,  the  re- 
ceiver having  neglected  to  sue.  Nelson 
V.  Burrows,  9  Abb.  N.  C,  380  (1881),  giv- 
ing the  complaint  in  full. 

'  Evans  v.  Brandon,  supra;  Dewing  v. 
Perdicaris,  96  U.  S.,  193,  198  (1877); 
Smith  V.  Poor,  40  Me.,  415  (1855);  Car- 
ter V.  Ford,  etc.,  Co.,  85  Ind.,  180  (1883). 

^Halsey  v.  Ackerman,  38  N.  J.  Eq., 
501  (1884),  affirming  10  Stew.  Eq.,  356. 
This  case  holds  also  that  the  stock- 
holder's action  lies  even  after  the  corpor 
ration  has  become  insolvent  See,  also. 
Smith  V.  Poor,  3  Ware  (0.  S.  C.  C),  148 
(1858);  Gardiner  v.  Pollard,  10  Bosw. 
(N.  Y.),  674  (1863),  and  2  N.  Y.  Rev.  Stat, 
589,  §  1,  and  591,  §  16. 

6  Where  a  receiver  has  been  appointed 
it  is  for  him  and  not  for  a  stockholder  to 
hold  the  directors  responsible  for  mis- 
management of  a  bank.  Howe  v.  Bar- 
ney, 45  Fed.  Rep.,  668  (1891).  A  stock- 
holder or  creditor  may  hold  a  director 
liable  for  negligence  where  a  receiver 
cannot  Briggs  v.  Spaulding,  141  U,  S., 
133,  150  (1891). 
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directors  kept  no  accounts,  paid  no  calls,  collected  no  subscriptions, 
they  were  quite  properly  held  guilty  of  negligence  and  were  made 
liable  therefor.'  So  also  the  directors  of  a  national  bank  are  liable 
when  they  loan  money  to  irresponsible  persons,  allow  overdrafts, 
employ  dishonest,  unfaithful  and  incompetent  clerks,  and  neglect  to 
take  security  from  the  cashier,  president  and  other  officers  for 
good  conduct  and  the  performance  of  duties.''^  The  president  is 
negligent  and  is  liable  if  he  does  not  require  the  secretary  to  give 
a  bond  for  his  good  conduct,  as  required  by  the  by-laws  of  the  cor- 
poration.' But  it  has  been  held  that  the  directors  are  not  liable 
for  a  failure  to  have  the  secretary's  bond  renewed,  they  supposing 
that  it  did  not  expire  at  the  end  of  the  year.*  The  law  is  well 
established  that  the  corporate  officers  are  not  liable  on  the  ground 
of  negligence  for  ultra  vires  acts  which  they  have  done  or  sanc- 
tioned, but  in  good  faith  and  without  knowledge  of  their  ultra 
vires  character.  The  act  itself  may  be  impeached  and  set  aside, 
and  property  transferred  thereunder  may  be  recovered  back ;  but 
if  the  directors  have  made  an  honest  mistake,  and  it  was  a  mistake 
which  a  man  of  usual  intelligence  might  make,  they  are  not  per- 
sonally liable  therefor.  The  law  does  not  require  them  to  be 
learned  in  the  law.'  The  directors,  however,  are  liable  for  allow- 
ing the  treasurer  to  use  corporate  funds  for  lobbying  purposes ;  ® 
but  not  for  allowing  one  of  their  number  to  manage  the  business, 
though  he  appropriate  its  property  to  himself.'  They  are  liable  for 
making  investments  contrary  to  the  charter.'    But  they  are  not 

1  Neall  V.  Hill,  16  Cal.,  145  (1860).  its  assets,  where  such  director  received 

2  Brinckerhoff  v.  Bostwick,  88  N.  Y.,  no  pay,  and  once  or  twice  a  week  he  at- 
53  (1883).  See,  also.  Smith  v.  Rathbun,  tended  to  the  discounts,  saw  how  much 
23  Hun,  150  (1880).  As  to  the  liability  money  was  on  hand,  and  once  a  year 
of  a  cashier,  see  Com.  Bank  v.  Ten  counted  the  cash  and  securities. 
Eyck,  48  N.  Y.,  305.  Swentzel  v.  Penn.  Bank,  33  Atl.  Bep., 

3  PontchSrtrain  R.  R.  Co.  v.  Paulding,  405  (Pa.,  1893).  The  plaintiflE  is  not  en- 
11  La.,  41  (1837).  titled  to  costs,  having  failed  to  prove 

<  Vance  v.  Phoenix   Ins.   Co.,  4  Lea  his  case.      Id.,  415.      Contra   in    New 

(Tenn.),  385  (1880).  Jersey.    The  corporation  should  be  a 

sWatt's  Appeal,  78  Pa.  St.,  370(1875);  party  defendant.  Creditors  also  may 
Hodges  V.  New  Eng.  Screw  Co.,  1  R.  I.,  be  made  parties  defendant.  Camp  v. 
313,  348  (1850);  Spering's  Appeal,  71  Pa.  Taylor,  19  Atl.  Rep.,  968  (N.  J.,  1890). 
St.,  24;  Williams  v.  McDonald,  37  N,  J.  SThe  case  Williams  v.  McKay,  18  Atl. 
Eq.,  409  (1888).  Of.  Joint-stock  Co.  v.  liep.,  834  (N.  J.,  1889),  is  very  full,  ex- 
Brown,  L.  R,  3  Eq.,  139 ;  8  Eq.,  381  plicit  and  clear  in  its  adjudication  and 
(1866).  distribution  of  losses  on  the  president, 

6  Shea  V.   Mabry,  1  Lea  (Tenn.),  319  treasurer,    manager,    officers,    finance 

(1878).  committee,  secretary  and  directors  of  a 

'  A  director  is  not  liable  to  a  creditor  savings  bank,  where  those  officers,  etc., 

of  the  bank  for  negligence  in  allowing  had  made  investments  contrary  to  the 

the  president  to  gradually  embezzle  all  by-laws,  charter  and  statutes. 
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liable  for  errors  of  themselves  or  the  cashier  in  making  loans.'  In-, 
asmuch  as  directors  serve  in  nearly  all  cases  without  pay,  the  law 
is  not  exacting  in  its  requirements  of  them. 

It  is  not  actionable  negligence  in  directors  to  proceed  to  |)usiness 
where  only  a  small  part  of  the  capital  is  subscribed.^  They  are 
not  liable  for  special  deposits  where  there  was  no  negligence  on 
their  part.' 

Directors  are  not  bound  to  make  a  thorough  examination  of  the 
books  and  papers  of  a  bank.* 

A  director  who  is  absent  on  leave  of  absence  is  not  liable  for 
losses  occurring  during  that  time,*  nor  for  losses  occurring  shortly 
after  he  becomes  a  director.' 

§  703.  Directors  must  use  ordina/ry  care  and  diligence  in  the  man- 
agement of  the  corporation  and  the  transaction  of  its  'business. — 
The  directors  of  a  corporation  are  not  guarantors  that  no  mistakes 
■will  be  made  in  the  management  of  the  corporate  business,  nor  do 
they  insure  the  corporation  against  loss  by  the  frauds  or  embezzle- 
ment of  subordinate  officers  and  agents*  They  are  required  to  ex- 
ercise reasonable  care  and  sound  business  judgment,  but  nothing 
further  than  this.  They  generally  serve  without  pay,  and  usually 
by  reason  of  their  own  interest  in  the  stock  of  the  company  are 
directly  interested  in  the  welfare  of  the  corporation.  But,  though 
this  is  the  case,  they  must  use  ordinary  diligence  in  ascertaining 
the  condition  of  things,  and  ordinary  intelligence  in  their  action  as 

1  The  directors  of  a  building  corpora-  management  to  the  cashier,  a  man  of 
tion  are  not  liable  for  investing  in  sec-  experience  and  ability,  and  that  over- 
end  mortgages,  the  act  being  MKrowres.  drafts  w^ere  allowed  to  responsible  par- 
Sheffield,  etc.,  Soc.  V.  Aizlewood,  63  L.  T.  ties,  and  that  there  was  delay  in  suing 
Rep.,  678  (1890).  Directors  are  not  liable  on  notes.  Wallace  v.  Lincoln,  etc.,  Bank, 
for  a  negligent  or  ultra  vires  act  in  15  S.  W.  Eep.,  448  (Tenn.,  1891).  Various 
lending  the  funds  without  taking  proper  acts  of  mismanagement  were  considered 
security,  unless  it  is  shown  that  they  in  Re  Liverpool,  etc.,  Ass'n,  63  L.  T.  Eep., 
failed  to  really  exercise  in  good  faith  873  (1890). 

their  discretion  and  judgment  as  direct-        2  Jt^  Liverpool,  etc.,  Ass'n,  63  L.  T.  Rep., 

ors.    Be  New  Mashonaland,  etc.,  Co.,  67  873  (1890). 

L.  T.  Rep.,  90  (1893).    Negligence  is  not        '  An  officer  of  a  corporation  is  not 

proved  by  the    fact   that    the    bank's  liable  for  the  loss  of  corporate  securities 

capital  is  gone,  and  that  large  dividends  without  negligence  on  his  part,  though 

were  declared  based  on  large  amounts  intrusted  with  .their  care.    Howbray  v. 

of  assets  that  turned  out  to  be  worthless,  Antrin,  S3  N.  R  Rep.,  858  (Ind.,  1890). 
and  that  real  estate  taken  for  debts  de-        <  Briggs  v.  Spaulding,  141  U.  S.,  133 

predated  in  value,  and  that  real  estate  (1891). 
was  bought  in  on  foreclosure  sales  by       sid. 

the  bank,  and  that  the  directors  did  not        6  ^  bank  director  is  not  liable  for  neg- 

closely  watch  the  cashier,  there  being  ligence  where  the  bank  becomes  insolv- 

no  proof  of  lack  of  reasonable  skill,  etc.,  ent  within  a  short  time  after  he  became 

on  his  part,  and  that  they  intrusted  the  a  director.    Id. 

1030 

Digitized  by  Microsoft® 


CH.  XLII.] 


NEGLIGENCE    OF   DIRKOTOES. 


[§  703. 


directors.  They  are  liable  for  losses  if  they  go  to  sleep  at  meetings 
of  the  directors,  or  if  they  regularly  fail  to  attend  such  meetings.^ 
They  must  exercise  the  same  diligence  and  care  that  men  of  usual 
prudence  and  skill  would  exercise  in  the  management  of  a  similar 
business  for  themselves. 


1  The  leading  case  on  the  Uabilitjr  of 
directors  for  negligence  is  Charitable 
Corporation  v.  Sutton,  2  Atlr.,  400  (1743). 
The  most  impoi-tant,  recent  and  fully 
considered  case,  however,  is  Briggs  v. 
Spaulding,  141  U.  S.,  132  (1891),  where 
the  supreme  court  of  the  United  States 
laid  down  rules  (see  pp.  147,  151,  152) 
which  very  largely  exempt  directors  in 
national  banks  from  any  liability  what- 
soever. In  Percy  D.  Millaudon,  6  Mart 
(La.),  68  (1839),  the  court  said :  "  If  nothing 
has  come  to  their  knowledge  to  awaken 
suspicion  of  the  fidelity  of  the  president 
and  cashier,  ordinary  attention  to  the 
affairs  of  the  institution  is  sufficient.  If 
they  become  acquainted  with  any  fact 
calculated  to  put  prudent  men  on  their 
guard,  a  degree  of  care  commensurate 
with  the  evil  to  be  avoided  is  required, 
and  a  want  of  that  cai'e  certainly  makes 
them  responsible."  This  case  also  holds 
that  directors  are  not  liable  for  errors 
of  judgment  unless  they  are  grossly 
wrong.  United  Society,  etc.,  v.  Under- 
wood, 9  Bush  (Ky.),  609  (1873),  holding 
that  the  directors  must  use  ordinary 
diligence;  Williams  v.  Gregg,  2  Strob. 
Eq.  (S.  C),  297  (1848).  In  Richards  v. 
New  Hampshire  Ins.  Co.,  43  N.  H.,  263 
(1861),  the  court  say:  "The  rule  is  a 
just  one  that  an  agent  is  bound  to  ap- 
ply the  same  diligence  to  obtain  pay- 
ment of  debts  in  his  care  that  he  does 
to  recover  his  own."  In  the  case  of  Land 
Credit  Co.  v.  Fermoy,  L.  R,  5  Ch.,  763 
(1870),  an  attempt  was  made  to  hold  lia- 
ble for  negligence,  directors  who  inno- 
cently approved  of  a  loan  which  in 
reality  had  not  been  made,  but  the 
money  had  been  used  by  other  directors 
for  speculative  purposes.  See,  also,  R'y 
Light  Co.,  42  L.  T.  R.,  206;  Scholefield's 
Case,  1883,  W.  N.,  33 ;  British,  etc.,  Life 
Assurance,  L.  B,,  14  Ch.  D.,  335.     In  the 


case  of  Dunn's  Adm'r  v.  Kyle's  Adm'r, 
14  Bush  (Ky.),  134  (1878),  where  a  cash- 
ier had  embezzled  the  funds  of  the 
bank,  the  court  said :  "  Bad  faith  or 
gross  negligence  is  certainly  necessary 
to  render  the  director  liable  to  a  stock- 
holder in  a  case  like  this."  The  court 
also  approved  of  the  rule  given  in  Morse 
on  Banking,  p.  117,  to  the  effect  that; 
"  for  excusable  mistakes  concerning  the 
law,  and  for  many  errors  strictly  of  dis- 
cretion, they  are  not  liable.  Though  in 
cases  in  which  their  action  has  been  so 
grossly  ill-advised  as  to  warrant  the  im- 
putation of  fraud,  or  to  show  a  want  of 
the  knowledge  absolutely  necessary  for 
the  performance  of  their  duties,  so  great 
that  they  were  not  justified  in  assuming 
the  ofiice,  they  may  be  held  responsi- 
ble." The  mere  fact  that  loans  by  a 
bank  turn  out  to  have  been  unwise  and 
hazardous  does  not  render  the  director 
liable  therefor.  Witters  v.  Sowers,  31 
Fed.  Rep.,  1  (1887).  Bank  directors  can- 
not be  held  liable  for  negligence  in  loans, 
etc.,  at  the  suit  of  a  stockholder,  where 
they  have  used  ordinary  care  and  acted 
in  good  faith.  Jones  v.  Johnson,  6  S. 
W.  Rep.,  583  (Ky.,  1888).  Director  held 
not  liable  for  negligence  in  failing  to 
sue  for  debt  due  to  corporation.  In  re 
Forest,  etc.,  Min.  Co.,  L  R.  10  Ch.  D., 
450  (1878).  Directors  are  not  liable  for 
money  lost  by  an  overdrawn  account. 
Turquand  i'.  Marshall,  L.  R.,  4  Ch.,  376 
(1869).  A  director  of  a  loaning  com- 
pany is  not  liable  for  an  unsecured  loan 
which  is  lost,  merely  because  it  appeared 
on  the  books,  etc.  Proof  is  necessary 
that  he  knew  of  the  loan.  Caledonian, 
etc.,  Co.  V.  Curror,  9  C.  of  S.  Cases  (4th 
series),  1115  (1882).  Bank  directors  are 
not  liable  for  negligence  merely  be- 
cause the  cashier  has  for  years  been  em- 
bezzling the  funds  and  making   false 
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The  directors  are  not  bound  to  examine  the  books  of  the  com- 
pany, nor  to  investigate  the  mode  of  hving  of  their  employees.  But 
they  are  required  to  attend  the  directors'  meetings  with  reasonable 
regularity;  to  have  statements  of  the  business  made  to  them;  to 
object  to  the  transaction  of  important  business  without  the  knowl- 
edge and  consent  of  the  board  of  directors;  to  examine  Avith  rea- 
sonable care  the  reports  and  matters  of  business  brought  before 
them ;  and  not  to  shut  their  eyes  to  obvious  objections  to  the  busi- 
ness transactions  and  general  condition  of  the  corporation,  or  to 
the  character  and  well-known  reputation  of  the  employees.'    More- 


entries.  Savings  Bank,  etc.,  v.  Caper- 
ton,  8  S.  W.  Rep.,  885  (Ky.,  1888).  The 
directors  of  a  bank  are  not  bound  to 
know  of  the  cashier's  mismanagement, 
and  are  not  liable  therefor.  Clews  v. 
Bardon,  36  Fed.  Rep.,  617  (1888). 
,  1  The  law  on  tliia  subject  is  ably  and 
clearly  set  forth  by  Mr.  Justice  Earl,  in 
Hun  V.  Gary,  82  N.  Y.,  65  (1880).  Cf. 
Van  Dyck  w  McQuade,  86  N.  Y.,  38 
(1881).  See,  also,  Scott  v.  De  Peyster,  1 
Edw.  Ch..  513  (1833);  Litchfield  u  White, 
3  Sandf.,  545 ;  Liquidators,  etc.,  v.  Doug- 
las, 33  Scottish  Jur.,  312  (18601 ;  Sper- 
ing's  Appeal,  71  Pa.  St.,  11  (1873),  an 
important  case,  and  one  which  is  fre- 
quently spoken  of  as  the  leading  case 
herein.  A  director  who  trusts  ^veiy- 
thing  to  the  other  directors,  or  who  per- 
forms all  acts  as  a  mere  man  of  straw, 
is  liable.  Brown's  Case,  L.  R.,  8  Eq., 
404,  40.5.  See,  also,  Williams  v.  McKay, 
40  N.  J.  Eq.,  189  (1885).  See,  also,  Ack- 
erman  v.  Halsey,  37  N.  J.  Eq.,  356  (1883) ; 
aflf'd,  38  id.,  501 ;  Trustees,  etc.,  v.  Bos- 
seiux,  3  Fed.  Rep.,  817  (1880).  That 
directors  are  not  liable  for  the  fraud  or 
misconduct  of  co-directors,  see  Movius 
V.  Lee,  30  Fed.  Rep.,  298  (1887).  Direct- 
ors are  not  liable  for  gross  negligence  in 
buying  out  a  business  where  the  corpo- 
ration was  organized  for  the  express 
purpose  of  buying  out  that  business. 
Overend,  etc.,  Co.  v.  Gibb,  L.  R.,  5  H.  L., 
480  (1873).  Where  loans  without  secu- 
rities are  improperly  made,  and  the 
guilty  directors  are  liable  therefor,  a  di- 
rector who  did  not  participate  is  never- 
theless liable,  if  he  does  not  take  steps 


to  remedy  the  matter  as  soon  as  he 
learns  of  it.  Jackson  v.  Munster  Bank, 
15  L.  R.,  Ir.,  356  (1885).  Bank  directors 
who  meet  but  once  or  twice  during  the 
year,  and  do  not  examine  the  books,  and 
have  no  knowledge  of  aSairs,  are  liable 
for  losses  resulting  from  long-continued 
overdrafts  by  insolvent  parties.  Mar- 
shall V.  Farmers',  etc..  Bank,  8  S.  E.  Rep., 
586  (Va.,  1889).  After  a  director  sends 
in  a  letter  of  resignation  he  is  not  liable 
for  the  wrongful  acts  of  the  directors, 
even  though  no  attention  is  paid  to  his 
letter.  Perry's  Case,  34  L.  T.  (N.  S.), 
716  (1876).  Managers  of  a  building-loan 
corporation  are  liable  for  loans  made  to 
a  firm  in  excess  of  the  amount  allowed 
by  a  by-law;  but  are  not  liable  for  a 
mistaken  estimate  of  value  of  the  secu- 
rity taken,  nor  for  a  defect  in  the  ac- 
knowledgment of  the  security  —  a  mort- 
gage. Citizens'  Bldg.,  etc.,  Assoc,  v, 
Coriell,  34  N.  J.  Eq.,  388  (1881).  In  the 
case,  however,  of  Movius  v.  Lee,  80  Fed, 
Rep.,  298(1887),  the  court  held,  reviewing 
the  cases,  that  "  there  is  no  case  which 
has  been  cited  or  observed  in  which  it 
has  been  decided  that  a  director  of  a 
corporation  was  liable  to  make  good  a 
loss  occasioned  by  the  fraud  or  miscon- 
duct of  a  co-director,  in  which  he  had 
no  part,  and  which  was  perpetrated 
without  his  connivance  or  knowledge. 
.  .  .  It  is  nowhere  adjudged  that  all 
must  always  act,  or  that  they  must  not 
trust  one  another  to  act,  or  that  they 
are  liable  for  the  mere  omission  to  watch 
and  restrain  the  others,  without  wrong 
intention  on  their  own  part    Treasurer 
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over,  when  a  director  has  knowledge  that  an 


nnanthorized  act  is 
being  done  he  cannot  escape  liability,  however  innocent  he  maybe, 
unless  he  prevents  the  act  by  his  protest,  or  files  a  bill  in  equity  to 
remedy  the  wrong.' 


is  not  liable  for  losses  by  deposits  made 
by  him,  where  the  corporation  acqui- 
esced in  the  deposits.  New  York,  eta, 
E.  E.  Ca  p.  Diion,  21  N.  R  Eep.,  110 
(N.  Y.,  1889X  Directors  are  required  to 
use  such  care  and  diligence  as  a  pru- 
dent man  exercises  in  his  own  aSairs.  If 
he  utterly  n^lects  his  duties  he  is  lia- 
ble. Horn,  eta,  Co.  v.  Eyan,  44  X.  AV. 
Bepi,  36  (Minn.,  1889).  Misfeasance  is 
such  non-feasance  as  is  negligence 
amounting  to  a  breach  of  trust  Ua- 
bQity  for  n^ligence  cannot  be  im- 
pated  to  directors  unless  it  is  gross  neg- 
ligence resulting  in  loss.  To  constitute 
gross  negligence  there  must  be,  first,  a 
plain  duty  to  do  or  abstain  from  a  par- 
ticular thing ;  secondly,  such  abstention 
or  such  action  as  the  court  would  be 
justified  in  holding  to  be  mischievous 
or  reckless.  When  a  duty  incumbent 
on  the  directors  has  not  been  performed, 
the  burden  of  proving  gross  n^Ugence 
is  on  those  who  allege  that  conclusion ; 
but  where  the  facts  establish  gross  neg- 
ligence, but  at  the  same  time  show  that 
it  is  possible  or  likely  that  a  satisfactory 
explanation  ought  to  be  forthcoming. 


the  burden  of  proof  is  shifted.  Se  Liver- 
pool, eta,  Assoc,  62  L.  T.  Eepi,  873 
(Pa.,  1890X  A  treasurer  of  an  associa- 
tion who  receives  no  compensation  is  a 
gratuitous  bailee,  and  is  only  liable  for 
gross  negUgence  in  paying  out  funds. 
Hibemia,  etc.,  Assoa  v.  McGratti,  26  AtL 
Eep;,  377  (Pa.,  1893).  For  an  English  case 
holding  the  trustees  and  managers  of 
a  savings  bank  liable  for  a  defalcation 
of  the  actuary,  see  Be  Cardi^  eta. 
Bank,  62  K  T.  Eep.,  628  (1890). 

1  Joint-stock  Discount  Ca  v.  Brown, 
L.  R,  8  Eq.,  381,  402  (1869) ;  Ashhurst 
17.  Fowler,  I*  B.,  20  Eq.,  225  (1875. 
That  a  director  is  not  in  general  liable 
for  misdeeds  of  subordinate  corporate 
agents,  see  Bath  v.  Caton,  87  Mich.,  199 
(1877);  BacheUer  v.  Pinkham.  68  Me.. 
353  (1878);  Nicholson  v.  Mounsey,  15 
East,  394  (1812) ;  Stone  v.  Cartright,  6 
Term  Eep.,  411  (1795);  Hewitt  v.  Swift, 
3  Allen,  420  (1862).  Cf.  Weir  v.  Har- 
nett, li  R,  3  Ei  D.,  238  (1878).  But 
knowledge  obtained  by  the  director 
previous  to  becoming  such  does  not 
compel  him  to  act.  Forest^  eta.  Coal 
Ca,  li.  R,  10  Ch.  D.,  450. 
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CHAPTER  XLIII. 

THE  POWER  OF  VARIOUS  OFFICERS  AND  AGENTS  TO  CONTRACT 
FOR  A  CORPORATION,  AND  THE  MODE  OF  DRAWING  AND  EXE- 
CUTING CORPORATE  CONTRACTS  — ADMISSIONS  AND  NOTICE. 


g  704.  Under  what  circumstances  is  a 
corporation  bound  by  a  con- 
tract made  in  its  nama 

A.  POWEB.  OF  PEOMOTEES,  STOCKHOI;D- 
KRS,  DIEEOTORS,  EXECUTIVE  COM- 
MITTEE, PEESIDENT,  SECEETAET, 
TEEASUBEE,  CASHIEE,  GENEEAL 
MANAGER  AND  MISCELLANEOUS 
AGENTS  TO  CONTRACT  FOE  A  COR- 
POEATION. 

§§  705-707.  Promoters  — ITieir  liability 
and  the  liability  of  the  corpo- 
ration and  subscribers. 

708-711.  Stockholders  — Their  power 
to  make  by-laws  and  contracts, 
expel  members  and  remove 
directors. 

712-714.  Directors  —  Their  power  to 
contract  —  De  facto  direct- 
ors —  Directors'  meetings,  call, 
quorum  —  Their  miiiute-book 
as  evidence. 

715.  Executive  committee. 

716.  President. 

717.  Secretaiy  and  treasurer. 

718.  Cashier. 

719.  iGeneral  manager  and  superin- 

tendent. 
780.  Subordinate  agents. 


B.  THE     POEM      OF      COEPOEATE      OON- 

TEACTS — CORPORATE  SEAL  — 
DRAFTING,  SIGNING  AND  SEALING  — 
LIABILITY  OF  OFFICERS  ON  CON- 
TRACTS   lEEEGULARLY    EXECUTED. 

§  721.  Ordinary  corporate  contracts  by 
the  modern  rule  need  not  be 
under  seal. 

722.  Method  of  drafting,  signing,  seal- 

ing and  acknowledging  a  cor- 
porate contract  —  Proof  of  seal 
and  authority  to  attach  it 

723.  Corporation  is  liable  on  irregu- 

larly-executed instruments. 

724.  Liability  of  officers    on    irregu- 

larly-executed instruments. 

725.  Charter  and  by-law  requirements 

as  to  manner  of  executing  cor- 
porate contracts. 

C.  ADMISSIONS  OP  OFFICERS  AND  NOTICE 

TO  OFFICERS. 

§  726.  When  is  the  corporation  bound 
by  its  ofiScers'  or  agents'  ad- 
missions. 
737.  Notice  to  the  corporation  by  no- 
tice to  the  officers. 


§  704.  Under  what  circumstances  is  a  corporation  iotmd  ty  a 
contract  made  in  its  name  —  The  three  tests  for  determining 
whether  a  contract  may  te  enforced  against  a  corporation. —  In  de- 
termining whether  a  contract  may  be  enforced  against  a  corpora- 
tion, three  things  are  to  be  considered.  First,  did  the  corporation 
have  the  power  to  enter  into  such  a  contract?  Second,  was  the 
contract  entered  into  by  a  dul^' -authorized  agent  of  the  corpora- 
tion? Third,  was  the  contract  drawn,  signed  and  sealed  in  a  form 
which  binds  the  corporation? 

The  first  of  these  questions  has  been  already  treated  of  in  the 
preceding  chapters  of  this  book.' 

There  is  _an  infinite  variety  of  contracts  which  the  corporation 

1  See  particularly  chs.  XL  and  XLL 
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may  enter  into,  and  the  great  mass  of  law  on  this  subject  is  con- 
stantly being  increased  by  new  decisions.  A  corporation  may  enter 
into  any  contract  which  is  within  its  express  or  implied  powers, 
and  which  is  not  mala  in  se.  And  even  a  contract  which  is  not 
within  the  express  or  implied  powers  of  the  corporation  is  some- 
times enforced  against  it  or  for  it  when  one  party  to  the  contract 
has  already  performed,  or  when  the  parties  cannot  be  restored  to 
their  original  positions.' 

The  second  and  third  tests  of  whether  a  contract  is  enforceable 
against  a  corporation  are  considered  in  this  chapter. 

A.  POWEE  OF  PEOMpTEES,  STOCKHOLDBES,  DIEEOTOES,  EXEOtTTIVE  COM- 
MITTEE, PEESIDENT,  SECEETAEY,  TEEASUEEE,  CASHIER,  GENEEAL 
MANAGER  AND  MISCELLANEOUS  AGENTS  TO  OONTEACT  FOE  A  COE- 
POEATION,  AND  CONTEACTS  BINDING  ON  THE  OOEPOEATION  BY 
EATIEIOATION. 

§  Y05.  Promoters  —  lAdbility  to  strangers,  to  the  corporation  and 
to  subscribers  for  stock  —  Liability  of  subscribers  herein  —  Contri- 
bution —  IdaMlity  of  the  corporation  herein  to  strangers  and  to 
promoters. —  In  America  the  question  of  the  liability  of  promoters 
to  persons  who  have  performed  services  or  entered  into  contracts 
relative  to  a  prospective  corporation  has  rarely  arisen.  But  ya 
England  this  question  has  frequently  been  passed  upon.  In  gen- 
eral the  promoter  of  a  prospective  corporation  is  liable  for. services 
rendered  by  others  who  are  employed  as  clerks,  engineers,  or  in  a' 
similar  capacity  in  the  work  of  promoting  the  enterprise.^ 

1  See  cb.  XL.  sentation  of  the  secretary  that  the  com- 

2  The  promoters  may  be  liable  for  pany  would  be  oi-ganized.  That  the 
royalties  according  to  contract  even  interested  parties  may  be  liable  to  the 
though  they  organized  a  corporation  attorney  of  the  provisional  committee 
which  did  all  the  business.  American  of  a  company  which  is  abandoned 
Paper-Bag  Co.  v.  Van  Nortwick,  53  before  incorporation,  see  Parsons  v. 
Fed.  Eep.,  752  (1892).  Promoters  are  Spooner,  5  Hare,  103  (1846).  A  promoter 
liable  for  goods  ordered  and  delivered  who  employs  a  person  in  behalf  of  a 
for  a  corporation  that  is  never  organ-  proposed  company  is  liabla  Bell  v. 
ized.  Hub  Pub.  Co.  v.  Richardson,  13  Francis,  9  Carr.  &  P.,  66  (1839).  A  local 
N.  Y.  Supp.,  665  (1891).  The  chairman  committee  to  form  a  company  are  liable 
of  the  promoters  who  signs  the  pro-  to  their  secretary.  They  are  not  al- 
spectus  may  by  the  jury  be  held  to  have  lowed  to  say  that  he  must  look  to  the 
authorized  the  expense  of  printing,  and  corporation  for  pay.  Kerridge  v.  Hesse, 
is  liable  personally.  Riley  v.  Packing-  9  Carr.  &  P;,  200  (1839).  A  promoter  is 
ton,  L.  R.,  3  C.  P.,  536  (1867).  In  Col-  liable  personally  on  contracts  made  by 
lingwood  V.  Berkeley,  15  C.  B.  (N.  S.),  him  in  behalf  of  the  company  with 
145  (1863),  a  director  who  allowed  his  third  persons,  and  his  liability  is  not  re- 
name to  be  used  as  such  for  a  proposed  leased  by  the  subsequent  adoption  of 
company  was  held  liable  for  a  passage  the  contract  by  the  company.  Kilner 
ticket  which  was  purchased  on  a  repre-  v.  Baxter,  L.  R.,  3  C.  P.,  174  (1866) ;  Scott 
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There  has  been  great  difficulty  in  determining  who  is  to  be  con- 
sidered a  promoter  and  who  is  not.  As  regards  tlie  liability  to 
strangers,  however,  it  seems  that  every  one  is  liable  herein  as  a 
promoter  who  induces  such  stranger  to  act  in  expectation  of  pay- 
ment from  the  prospective  corporation. 


V.  Embury,  L.  R,  2  C.  P.,  255  (1867). 
Question  of  whether  a  surveyor  em- 
ployed by  promoters  can  Jook  to  them 
for  compensation,  the  company  not  hav- 
ing been  formed,  is  for  the  jury,  con- 
sidering all  the  facts  of  the  employment. 
Higgins  V.  Hopkins,  3  Ex.,  163  (1848). 
If  he  was  present  when  the  promoters 
resolved  that  they  should  not  be  liable 
he  cannot  recover  from  them.  Laud- 
man  V.  Entwistle,  7  Ex.,  632  fl853).  In 
Lake  v.  Argyle,  6  Q.  B.,  477(1844),  it  was 
left  to  the  jury  to  decide  whether  the 
president  of  a  proposed  corporation 
thereby  held  himself  out  as  liable  on  a 
contract  made  by  an  agent  of  the  pro- 
posed company.  Question  for  jury 
whether  a  president  of  a  proposed  cor- 
poration is  liable.  Wood  v.  Argyle,  6 
Man.  &  Gr.,  928  (1844).  Allowing  one's 
name  to  be  used  as  a  director  and  sug- 
gesting that  advertising  be  made  does 
not  render  a  person  liable  for  the  ad- 
vertising. Bui-bridge  v.  Morris,  3  H.  & 
C,  664  (1865).  A  promoter  is  not  liable 
on  a  contract  made  before  he  joined  in 
the  enterprise,  though  the  contract 
is  performed  afterwards.  Newton  v. 
Belcher,  12  Q.  B.,  921  (1848).  Promoter 
is  not  liable  on  contracts  made  in  writ- 
ing before  he  became  such.  Beale  v. 
Mouls,  5  Rail.  Cas.,  105  (1847). 

Person  contracting  with  a  partnership 
may  hold  the  partners  liable,  although 
he  knew  that  their  articles  provided  for 
incorporation  and  they  afterwards  did 
incorporate.  Witmer  v.  Schlatter,  2 
Rawle  (Pa.),  359  (1830).  But  the  rule  is 
otherwise  where  the  party  allows  the 
account  to  be  transferred  to  the  corpo- 
ration and  then  carries  on  a  long  run- 
ning account.  Whitwell  v.  Warner,  20 
Vt.,  425  (1848).  Or  where  the  party 
knew  that  he  was  contracting  with  the 
other  as  an  agent  of  an  unincorporated 


association.  Abbott  v.  Cobb,  17  Vt.,  593 
(1845).  See,  also,  §  508.  In  England  a 
provisional  committee  is  generally  ap- 
pointed by  the  subscribers.  This  com- 
mittee is  generally  held  not  liable.  But 
a  committee  of  management  is  usually 
appointed  subsequently,  and  this  com- 
mittee is  generally  held  liable.  That  a 
provisional  committee  is  not  liable,  see 
Nevins  v.  Henderson,  5  E'y  &  Canal 
Cases,  684  (1848);  Dawson  v.  Morrison, 
id.,  62  (1847) ;  Ex  parte  Roberts,  3  Mac. 
&  G.,  192  (1850);  Carmiohael's  Case,  17 
Sim.,  163  (1850) ;  Ex  parte  Clarke,  20  L.  J. 
(Ch.),  14  (1851);  Maitland's  Case,  3  Giff., 
28  (1861);  Hall's  Case,  3  De  G.  &  S.,  214 
(1850) ;  Ex  parte  Stocks,  22  L.  J.  (Ch.), 
218  (1858);  Tanner's  Case,  5  De  G.  &  S. 
183  (1852) ;  Forrester  v.  Bill,  10  Ir.  Law 
Rep.,  555  (1847) ;  Ex  parte  Osborne,  15 
Jur.,  72  (1851);  Burnside  v.  Dayrell,  3 
Ex.,  224  (1849);  McEwan  v.  Campbell,  2 
McQueen  (S.  C),  499  (1857).  Contra, 
Lefray  v.  Gore,  1  Jo.  &  Lat,  571  (1844). 
It  is  for  the  jury  to  say  whether  a  pro- 
visional director  is  liable  for  advertise- 
ments which  he  authorized  the  secre- 
tary to  publish  at  the  secretary's  expense^ 
Maddick  v.  Marshall,  17  C.  B.,  829  (1864); 
affirming  16  id.,  387.  As  to  provisional 
committee-man,  see,  also,  Williams  v. 
Pigott,  2  Ex.,  201  (1848).  Merely  allow- 
ing one's  name  to  be  used  as  a  member 
of  a  provisional  committee  does  not 
render  a  person  liable  on  contracts 
made.  Barker  v.  Stead,  3  C.  B.,  946 
(1847);  Patrick  v.  Reynolds,  1  C.  B. 
(N.  S.),  727  (1857).  Nor  is  he  liable  to  an 
engineer,  although  the  former  took  part 
in  meetings.  Rennie  v.  Wynn,  4  Ex.,  691 
(1849).  Moreover,  the  person  sued  may 
show  that  no  personal  liability  was  to 
be  incurred  and  that  the  plaintiff  knew 
it  Rennie  v.  Clarke,  5  Ex.,  292  (1850). 
Question  for  jury  whether  the  provis- 
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Having  induced  the  party  to  act,  the  promoter  must  see  that  he 
is  paid.  A  promoter  is  a  person  who  brings  about  the  incorporation 
and  organization  of  a  corporation.  He  brings  together  the  persons 
who  become  interested  in  the  enterprise,  aids  in  procuring  subscrip- 


ional  comraittee  authorized  and  became 
liable  on  contracts  made  by  the  manag- 
ing committee.  Williams  v.  Pigott,  5 
Rail.  Cas.,  544  (t848).  For  a  case  where 
the  provisional  committee  were  held  not 
to  have  so  authorized,  see  Dawson  v. 
Morrison,  id.,  63  (1847).  But  Barrett  v. 
Blunt,  S  C.  &  K.  (3  Eng.  Com.  L.  Rep.), 
371  (1846),  made  it  a  question  for  the 
-jui'y.  Burker  v.  Lyndon,  id.,  651  (1847), 
held  the  committee  not  liable.  So,  also, 
Giles  V.  Cornfoot,  14,  653  (1847);  Griffin 
V.  Beverley,  id.,  648  (1847).  In  Bailey  v. 
McCauley,  13  Q.  B.,  815  (1S49),  the  court 
said  that  it  was  a  question  for  the  jury 
whether  a  committee-man,  i.  e.,  a  pro- 
moter, allowed  himself  to  be  held  out  as 
liable,  and  that  if  the  debt  incurred  was 
a  necessary  and  usual  one  he  is  liable. 
In  Ex  parte  Cottle,  2  Mac.  &  G.,  185 
(1*50),  affirmed  sub  nom.  Norris  v.  Cottle, 
2  H.  L.  Cas.  647  (1850),  it  was  held  that 
the  mere  fact  of  allowing  one's  name  to 
appear  as  a  member  of  the  provisional 
committee  does  not  render  a  person  lia- 
ble at  law  for  the  debts.  To  same 
effect,  Ex  parte  Roberts,  8  Mac.  &  G., 
192  (1850). 

A  person  who  consents  to  the  use  of 
his  name  as  a  provisional  Committee 
to  promote  and  organize  a  company  is 
liable,  as  a  partner,  for  the  debt  of  the 
committee  for  stationery.  Barnett  v. 
Lambert,  15  Mees.  &  W.,  489  (1846).  But 
not  where  a  board  of  managers  after- 
wards takes  charge  and  incurs  the  ex- 
pense. Bright  V.  Button,  3  H.  of  L. 
Cas.,  341  (1852);  rev'g  1  Sim.  (N.  S.), 
602,  a,nd  substantially  overruling  Hut- 
ton  V.  Upfleld,  3  H.  of  L.  Cap.,  694.  To 
same  effect,  Reynell  v.  Lewis,  15  Mees. 
&  W.,  517  (1846).  As  to  the  matters  to 
be  proved  in  rendering  a  promoter 
liable,  see  Carrick's  Case,  1  Sim.  (N.  S.), 
505  (1851).  Lindley  on  Partnership  (see 
Thompson    on    Liability    of    OfHcers 


p.  203)  says  of  Bright  v.  Button,  supra, 
that  it  overruled  directly  or  indirectly 
the  following  cases :  "  Upfill's  Case,  3  H. 
L.  Cas.,  674;  Ex  parte  Besley,  3  Mac.  & 
G.,  176.  This  case  occurs  three  times 
in  the  books.  It  was  first  decided  by 
Vice-Ch'ancellor  Knight-Bruce  (3  De  G. 
&  S.,  324),  who  held  that  Besley  was  not 
a  contributory.  This  decision  was  ap- 
pealed against  and  reversed  by  Lord 
Cottenham  (3  Mac.  &  G.,  176>  But  the 
appeal  was  reheard  by  Lord  Truro,  who 
affirmed  the  decision  of  the  vice-chan- 
cellor (8  Mac.  &  G.,  387).  The  case  as 
reported  in  3  De  G.  &  S.,  224,  and  3  Mac. 
&  G.,  387,  is  still  law.  Bright's  Case,  1 
Sim.  (N.  S.),  602.  This  was  reversed  on 
appeal  (3  H.  L.  Cas.,  341).  Ex  parte 
Brittain,  1  Sim.  (N.  S.),  284,  decided  re- 
luctantly on  the  authority  of  Upflll's 
case.  Hole's  Case,  3  De  G.  &  S.,  341, 
decided  on  the  authority  of  Ex  parte 
Besley,  3  Mac.  &  G.,  176.  Markwell's 
Case,  5  De  G.  &  S.,  528,  decided  on  the 
authority  of  Upfill's  Case,  but  after  the 
decision  of  Bright  v.  Huttou.  It  cannot, 
however,  be  considered  law.  See  Ex 
parte  Capper,  1  Sim.  (N.  S.),  178,  and 
Carrick's  Case,  1  Sim.  (N.  S.),  505 ;  Ex 
parte  Morrison,  15  Jur.,  346,  and  20  L. 
J.  (Ch.),  306,  decided  on  the  authority 
of  Upflll's  Case,  and  in  effect  overruled 
by  Sharp  and  Jenner's  Case,  1  De  G.,  M. 
&  G.,  565.  Nicholay's  Case,  15  Jur., 
430,  decided  on  the  authority  of  UpfiU'a 
Case.  Ex  parte  Sichell,  1  Sim.  (N.  S.), 
187,  decided  reluctantly  on  the  authority 
of  Upflll's  Case.  Ex  parte  Studley,  14 
Jur.,  539.  This  case  is  very  briefly  re- 
ported, but  it  seems  inconsistent  with 
such  cases  as  Hall's  (3  Do  G.  &  S.,  314); 
Stock's  (23  L.  J.  (Ch.),  218),  and  Carrick's 
(1  Sim.  (N.  S.),  505)."  A  member  of  the 
managing  committee  is  liable  where  he 
attended  a  meeting  and  knew  of  em- 
ployment   Norbury's  Case,  5  De  G.  & 
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tions,  and  sets  in  motion  the  msichinery  which  leads  to  the  forma- 
tion of  the  corporation  itself.' 

The  liability  of  promoters  to  persons  who  have  been  induced  by 
fraudulent  prospectuses  to  subscribe  for  stock,-  and  the  liability  of 
promoters  to  the  corporation  itself  to  account  for  fraudulent  profits 
which  the  promoter  has  secretly  made  out  of  contracts  which  he 
caused  the  corporation  to  enter  into,'  have  already  been  fully  con- 
sidered. Where  a  promoter  has  been  held  liable  to  strangers  he 
may  have  contribution  from  his  fellow-promoters.* 

A  promoter  may  also  be  liable  to  his  co-proanoters  for  a  breach 
of  contract ;  but  one  promoter  is  not  liable  to  another  for  a  failure 
to  carry  through  the  project.* 


a,  423  (1852);  Pearson's  Case,  3  De  G., 
M.  &  a,  241  (1852).  Of.  Sharp's  Case, 
1  De  a,  M.  &  G.,  565  (1852).  But  not  if 
he  was  unaware  of  his  being  on  the 
committee.  Ex  parte  Haight,  1  Drew., 
484  (1853).  For  a  case  where  promoters 
were  held  liable  on  a  contract  that  the 
company  would  pay  certain  damages 
to  a  land-owner,  see  Bland  v.  Ci'owley, 
6  Ex.,. 522  (1851).  In  Webb  v.  London, 
etc..  Railway,  1  De  G.,  M.  &  G.,  521 
(1852),  reversing  9  Hare,  129,  the  com- 
pany was  held  not  liable  on  such  a  con- 
tract. A  promoter  who  promises  that 
'  an  existing  railway  company  will  pay 
the  parliamentary  expense  of  a  contem- 
plated new  railway  is  not  liable  on  such 
promise,  the  same  being  illegal  and  con- 
trary to  public  policy.  MacGregor  v. 
Dover,  etc.,  R'y,  18  Q.  B.,  618  (1852). 

'  Secretary  of  prospective  company 
ordering  advertisements  is  liable  for 
same,  though  he  ordere  as  "secretary 
pro  tern."  Hopcroft'v.  Parker,  16  L. 
T.  Rep.,  561  (1867>  For  definitions  of 
a  promoter,  in  reference  to  his  liability 
to  the  corporation  itself,  see  §  651,  supra, 

2  See  chs.  IX  and  XX,  supra. 

'  See  §  651,  supra.  Concerning  fraud- 
ulent prospectuses  and  fraudulent  con- 
tracts by  promoters,  see,  also,  Cook  on 
The  Corporation  Problem,  pp.  91-94. 

*  Boulter  v.  Peplow,  9  C.  B.,  493  (1850) ; 
Batard  v.  Hawes,  2  E.  &  B.,  287  (1853); 
Edgar  v.  Knapp,  7  Jur.,  583  (1843) ;  Spot- 
tiswood's  Case,  6  De  Q.,  M.  &  G.,  345 
(1855);  Lefray  v.  Gore,  1  Jo.  &  Lafc,  571 


(1844).  A  promoter  who  has  advanced 
money  may  have  contribution.  Hamil- 
ton V.  Smith,  5  Jur.  (N.  S.),  32  (1859).  Ac- 
tion at  law  lies  for  contribution  between 
promoters.  Batard  v.  Hawes,  3  El.  & 
Bl.,  287  (1853).  Where  the  secretary  was 
the  original  promoter  and  persuaded  the 
others  to  go  in,  he  cannot  recover  from 
them  for  his  services.  Parkin  v.  Fiy,  2 
Car.  &  P.,  311  (1826).  The  promoters 
are  not  partners.  Lindley  on  Partn. 
(4th  ed.),  31-2,  citing  cases  (Callaghan  & 
Co.,  1881).  They  are  not  liable  to  each 
other  for  services.  Holmes  v.  Higgins, 
1  B.  &  C,  74.  May  collect  on  surveying 
contract  from  co-promoters,  though 
plaintiff  was  also  a  promoter.  Lucas  v. 
Beach,  1  Man.  &  Gr.,  417  (1840).  But 
not  for  services  as  secretary.  Wilson  v. 
Curzon,  15  M.  &  W.,  532  (1847). 

*  Promoters  are  under  no  contract 
with  each  other  to  go  on.  A  promoter 
who  was  to  sell  land  to  the  company 
cannot  sue  the  other  promoters  for 
damages  for  failure  to  organize^  etc. 
Crow  V.  Greene,  4  Cent  Rep.,  273  (Pa., 
1886).  One  promoter  is  not  liable  to 
another.  Hudson  v.  Spaulding,  C  N.  Y. 
Supp.,  877  (1889).  For  an  agreement  to 
take  effect  when  a  certain  corporation 
should  be  formed,  see  Childs  v.  Smith, 
46  N.  Y.,  34  (1871).  Where  a  party  to  a 
contract  relative  to  an  incorporation 
and  division  of  the  stock  sues  to  recover 
his  interest  according  to  the  contract^ 
the  court  will  decree  a  proper  division 
of  the  stock,  all  parties  being  allowed 
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A  promoter  may,  however,  hold  liable  for  breach  of  contract  a 
party  who  had  agreed  to  sell  to  or  take  part  in  the  enterprise.' 

§  706.  The  questions  sometimes  arise  whether  a  subscriber  for 
stock  in  a  projected  corporation  is  liable  to  its  creditors  in  case  the 


the  amounts  invested  by  them  in  for- 
warding the  enterprise.  Bates  v.  "Wil- 
son, 24  Pac.  Eep.,  99  (Colo.,  1890). 
Where  one  promoter  sues  another  for 
failure  to  form  the  corporation,  and  ob- 
tains a  verdict  for  the  par  value  of  the 
stock  which  plaintiff  was  to  receive, 
there  being  no  proof  as  to  what  the 
value  would  have  been  if  issued,  nor 
whether  the  company  would  be  success- 
ful, the  verdict  will  be  set  aside  as  ex- 
cessiva  Pitt  v.  Kellogg,  11  N.  Y.  Supp., 
526  (1890).  One  promoter  is  not  entitled 
to  compensation  for  services  as  against 
the  other,  unless  there  was  an  agree- 
ment to  that  effect.  Bailey  v.  Burgess, 
22  Atl.  Rep.,  733  (N.  J.,  1891).  One  of 
the  promoters  suing  for  his  interest  ac- 
cording to  the  contract  cannot  hold  any 
of  them  liable  where  he  has  released 
some.  Burgess  v.  Sherman,  23  Atl.  Rep., 
554  (Pa.,  1892). 

1  Where  parties  intending  to  incorpo- 
rate a  company  contract  in  behalf  of 
that  company  to  purchase  certain  prop- 
erty, and  the  parties  selling  refuse  to 
fulfill,  the  parties  purchasing  may  sue  in 
their  own  names  for  breach  of  contract. 
They  may  recover  damages,  not  as  mem- 
bers of  the  company,  but  "  which  they 
suffered,  if  any,  by  reason  of  the  defend- 
ants preventing  them  from  successfully 
establishing  and  fitting  out  a  business  to 
be  conducted  by  them  as  a "  company. 
Abbott  V.  Hapgood,  22  N.  E.  Rep.,  907 
(Mass.,  1889).  Where  promoters  agree 
to  construct  a  railroad  and  to  give  a  part 
of  the  stock  to  parties  who  furnish  valu- 
able privileges,  right  of  way,  grants,  etc., 
but  instead  of  doing  so  sell  out  the  af- 
fair to  a  competing  railroad  company, 
which  buys  with  notice  and  does  not  go 
on  with  the  enterprise,  the  parties  w^lo 
are  injured  may  sue  the  purchasing  rail- 
road company  for  an  accounting,  etc. 
The  protooters  are  not  necessary  parties 


defendant  Hamilton  v.  Savannah,  etc., 
R'y,  49  Fed.  Rep.,  412  (1892).  A  pro- 
moter who  has  brought  about  the  sale 
of  a  large  plant  to  new  parties  who  have 
agreed  to  organize  a  new  corporation 
and  give  the  pi-omoter  a  certain  amount 
\of  stock  therein  cannot,  upon  the  ground 
that  he  is  being  defrauded  of  his  cona- 
missions,  enjoin  the  parties  from  closing 
the  transaction  irrespective  of  the  pro- 
moter, nor  can  he  get  specific  perform- 
ance of  the  contract  to  incorporate  a 
company  and  deliver  the  stock.  There 
is  no  fiduciary  relation  between  the  par- 
ties. The  value  of  the  stock  can  be  esti- 
mated in  damages.  There  was  no  alle- 
gation of  defendant's  insolvency.  The 
promoter  has  ample  remedy  at  law  for 
damages.  Avery  v.  Ryan,  48  N.  W.  Rep., 
317  (Wis.,  1889).  For  the  measure  of 
damages  for  the  breach  of  a  contract  of 
defendants  to  organize  a  company  and 
pay  to  plaintiff  for  his  patents  cer- 
tain stock  and  cash,  see  Eirschmann  v. 
Lediard,  61  Barb.,  578.  A  promoter  who 
is  disregarded  in  the  carrying  out  of  the 
sale  of  a  large  plant  to  new  parties  may 
have  an  action  for  damages,  but  not  an 
injunction  and  specific  performance. 
Avery  v.  Ryan,  43  N.  W.  Rep.,  317  (Wis., 
1889),  involving  the  sale  of  the  Milwaukee 
street  railways.  Specific  performance 
of  a  contract  to  form  a  corporation  will 
not  be  granted.  Avery  v.  Ryan,  43  N.  W. 
Rep.,  817  (Wis.,  1889).  Several  persons 
defrauded  as  to  their  contract  whereby 
they  were  to  receive  stock  cannot  sue 
jointly.  Each  must  sue  separately. 
Summerlin  v.  Fronteriza,  etc.,  Co.,  41 
Fed.  Rep.,  249  (1890).  Promoters'  suit  to 
enforce  their  right  to  stock.  See,  also, 
§  334,  suproi  Where  for  $1,800  a  person 
was  to  have  a  ten  per  cenji  commission 
on  the  price  for  which  a  mine  is  sold  and 
is  to  have  all  stock  received  over  and 
above  the  sum  of  $225,000  net  to  the 
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enterprise  is  abandoned  before  incorporation;  and  also  whether 
the  promoters  of  the  abortive  corporation  are  liable  to  the  sub- 
scribers for  deposits  made  by  the  latter.  The  former  question  is 
decided  in  the  negative.  "  The  subscribers  to  the  stock  or  articles 
of  association  are  not  partners  with  those  who  assume  the  risk  of 
acting  for  a  corporation  not  yet  legally  established." '  As  to  the 
latter  question  the  rule  has  become  well  established  in  England 
that  a  subscriber  for  stock  in  a  corporation  that  never  comes  into 
existence,  who  has  paid  a  part  of  his  subscription,  may  recover  back 
from  the  promoters  of  the  enterprise  the  amount  so  paid,  and  is 
not  liable  even  for  the  preliminary  expenses.'    His  remedy  may  be 


vendor,  and  the  mine  is  sold  by  the 
vendor,  a  complaint  by  the  holder  of  the 
contract  is  subject  to  demurrer  where 
the  negotiations  and  agreements  are  not 
fully  set  forth.  Sipea  v.  Seymour,  44 
Fed.  Eep.,  326  (1890). 

iWafd  V.  Brigham,  117  Mass.,  24 
(1879),  the  court  saying  also:  "Those 
who  acted  as  agents  for  the  inchoate 
corporation  acted  without  a  principal 
behind  them,  because  there  was  no  body 
corporate  capable  of  appointing  agents, 
and  so  became  principals  in  the  trans- 
action." See,  also,  Duke  v.  Andrews,  2 
Ex.,  290  (1848) ;  Hutton  v.  Thompson,  3 
H.  L.  Cas.,  161  (1857);  Duke  v.  Diver.  1 
Ex.,  36  (1847),  where  the  stockholder 
had  promised  to  pay  on  a  certain  day, 
and  was  held  to  his  promise.  To  same, 
effect,  Duke  v.  Forbes,  id.,  356  (1847); 
Aldham  v.  Brown,  7  E.  &  B.,  164  (1857); 
2  E.  &  E.,  398,  on  appeal ;  Woolmer  v. 
Toby,  10  Q.  B.,  691  (1847).  However,  in 
the  case  of  Lake  v.  Duke  of  Argyle,  6 
Q.  B.,  477  (1844),  the  court  held  that  at- 
tendance at  a  meeting,  announcement 
of  intention  of  being  president  and  of 
taking  stock,  and  concurrence  In  meas- 
ures for  incorporation,  may  be  strong 
evidence  that  defendant  "held  himself 
out  as  a  paymaster  to  all  who  executed 
the  orders."  The  question,  then,  is  for 
the  jury.  Where  a  proposed  corpora- 
tion, never  incorporated,  oontracts  to 
purchase  certain  property  of  a  sub- 
scriber, he  cannot  bring  suit  at  law 
against  other  subscribers  for  damage 
caused  by  non-fulfillment  of  contract 


Crow  V.  Green,  5  Atl.  Eep.,  23  (Pa., 
1886).  Subscribers  are  not  liable.  Bourne 
V.  Freeth,  9  B.  &  C,  632  (1839).  Unless 
they  allow  themselves  to  be  held  out  as 
partners  in  the  enterprise.  Fox  v.  Clif- 
ton, 9  Bing.,  115  (1832),  rev'g  6  id.,  776. 
Of.  Herand  v.  Leaf,  5  C.  B.,  157  (1847) ; 
Dickinson  v.  Valpy,  10  B.  &  C,  128 
(1829).  Ex  parte  Hirschel,  15  Jur.,  924 
(1851),  held  that  a  subscriber  for  stock 
in  an  abortive  company  was  not  liable 
for  debts  incurred.  The  vice-chancellor 
said :  "  Where  courts  have  been  contra- 
dicting each  other  for  years  this  court 
can  do  no  otherwise  than  follow  the 
last  decision." 

^Ashpitel  V.  Sercombe,  5  Ex.,  147 
(1850),  where  the  court  says:  "There 
seems  to  be  no  doubt  that  the  plaintiff, 
having  paid  his  money  for  shares  in  the 
concern  which  never  came  into  exist- 
ence, or  a  scheme  which  was  aban- 
doned before  it  was  carried  into  execu- 
tion, has  paid  it  on  a  consideration 
which  has  failed,  and  may  recover  it 
back  as  money  had  and  received  to  its 
use,  unless  he  can  be  shown  to  have 
consented  to  or  acquiesced  in  the  appli- 
cation of  the  money  which  the  directoi'S 
have  made."  See,  also,  Thompson  on 
Liabilities  of  OfiBcers,  etc.,  210 ;  Nockels 
u  Crosby,  3  B.  &  C,  814  (1825),  the  lead- 
ing case ;  1  Lindley  on  Partnership  (4th 
ed.),  119,  citing  Walstab  v.  Spottiswoode, 
15  M.  &  W.,  501  (1846);  Moore  v.  Gar- 
wood, 4  Ex,  681  (1849);  Coupland  ti. 
Challis,  a  Ex.,  682  (1848);  Owen  v.  Chal- 
lis,  5  C.  B.,  115  (1848);  Ward  v.  Londes- 
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by  bill  in  equity.'  If,  however,  the  subscriber  expressly  or  by  im- 
plication authorizes  expenditures,  he  cannot  recover  back  his  de- 
posit.^ The  subscriber  need  not  submit  to  the  deduction  of  any 
part  of  his  subscriptions  to  be  applied  to  the  payment  of  the  ex- 
penses incurred  by  the  promoters  in  attempting  the  incorporation.' 
§  T07.  Great  diflBculty  has  arisen  in  determining  whether  "Sf  teor- 
poration  is  liable  on  contracts  made  in  its  behalf  by  its  promoters 
before  the  incorporation  took  place.  The  decided  weight  of  au- 
thority holds  that  the  corporation  is  not  boand  thereby.*  \ 


borough,  12  O.  B.,  352  (1852) ;  Mowatt  v. 
Londesboi-ough,  3  E.  &  B.,  307  (1854),  and 
4  id.,  1.  See,  also,  VoUans  v.  Fletcher, 
1  Ex.,  20  (1847);  Chaplin  v.  Clarke,  4 
Ex.,  402  (1849).  Where  a  contract  is 
made  in  the  corporate  name  after  the 
articles  have  been  filed,  but  before  any 
subscriptions  have  been  obtained  and 
before  an  organization  meeting  has  been 
held  or  officers  elected,  the  incorpora- 
tors are  liable  on  the  contract  as  part- 
ner. McVioker  v.  Cone,  28  Pac.  Rep., 
76  (Oreg.,  1891).  A  subscription  agree- 
ment prior  to  incorporation,  in  which 


the  Judicature  Acts;  and  Cooper  v. 
Welb,  id.,  454  (1846);  Wilson  v.  Stan- 
hope, 2  Coll.,  637  (1846);  Apperly  v. 
Page,  1  Phillips,  775  (1847);  Clements 
V.  Bowes,  17  Sim.,  167;  Sheppard  v. 
Oxenford,  1  K.  &  J.,  491  (1855);  Butt  v. 
Monteaux,  id.,  98  (1854),  since  such  acts. 
In  these  latter  cases  the  demurrers  were 
overruled.  See,  also,  Williams  v.  Page, 
34  Beav.,  654  (1857),  and  "The  Bubble 
Act,"  9  Geo.  I.,  ch.  18. 

2 1  Lindley  on  Partnership  (4th  ed.), 
121,  citing  Baird  V.  Ross,  2  Macqueen,  61, 
68  (1856);  Garwood  v.  Ede,  1  Ex.,  264 


the  parlies  state  the  number  of  shares  -  (1847) ;  Watts  v.   Salter,   10  C.   B.,  477 


taken,  and  in  which  they  agree  to  pay 
the  contractors,  who  are  parties  to  the 
contract,  a  specified  sum,  is  a  joint  un- 
dertaking on  the  subscribers'  part.  The 
contractors  may  hold  them  liable  as 
partners,  the  agreement  not  limiting 
their  liability  to  the  number  of  shares 
taken  by  each.  An  immaterial  altera- 
tion after  a  part"  have  signed  does  not 
release  any  one.  The  agreement  of  the 
^contractors  to  hold  each  subscriber  liable 
only  on  his  subscription  if  he  would  pay 
that  is  without  consideration  and  void. 
Any  subscriber  could  expressly  limit  his 
liability  to  his  subscription.  Davis  v. 
Shafer,  50  Fed.  Rep.,  764  (1892).  ^ 

13  Lindley  on  Partnership  (4th  ed.), 
954,  citing  Harvey  v.  Collett,  15  Sim.,  333 
(1846).  "A  bill  in  equitylies  to  recover 
back  money  paid  in  a  bubble."  Colt  v. 
Woolaston,  2  P.  Wms.,  154  (1723),  where 
there  was  fraud;  Green  v.  Barrett,  1 
Sim.,  45  (1836);  Blain  v.  Agar,  1  Sim.,  87 
<1836);  3  id.,  389  (1838):  Cridland  v.  De 
Mauley,  1  De  G.  &  &,  459  (1847),- before 
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(1850) ;  Vane  v.  Cobbold,  1  Ex.,  798  (1848) ; 
Atkinson  v.  Pocock,  id.,  796  (1848) ; 
Willey  V.  Parratt,'  8  Ex.,  211  (1848); 
Clements  v.  Todd,  1  Ex.,  268  (1847); 
Jones  V.  Harrison,  2  Ex.,  53 ;  Aldham  v. 
Brown,  7  E.  &  B.,  164  (1857) ;  3  E.  &  E., 
398  (1859);  Burnside  v.  Deyrell,'8  Ex., 
334  (1849). 

'Nockels  V.  Crosby,  suxn-a.  Contra, 
Williams  v.  Salmond,  supra. 

*  Munson  v.  Syracuse,  etc.,  R  R.  Co., 
103  N.  Y.,  58,  75  (1886).  The  agreement 
of  the  promoters  of  a  bank  that  a  person 
will  be  paid  for  obtaining  subscriptions 
to  its  stock  does  not  bind  the  bank  itself. 
Tiflt  V.  Quaker,  etc.,  Bank,  21  Atl.  Rep., 
660  (Pa.,  1891).  A  corporation  is  not 
liable  on  a  contract  of  its  promoters  to 
pay  for  drawings,  plans,  etc.  Hence, 
although  by  statute  stockholders  are 
personally  liable  on  corporate  contracts, 
if  the  corporation  commences  business 
before  one-half  of  its  capital  is  sub- 
scribed and  twenty  per  cent  paid  in, 
they  are  not  liable  on  such  a  contract 
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Any  other  rule  would  be  dangerous  in  the  extreme,  inasmuch  as 
promoters  are  proverbially  profuse  in  their  promises,  and,  if  the 
corporation  were  to  be  bound  by  them,  it  would  be  subject  to  many 


BufiSngton  v.  Bardon,  60  N.  W.  Rep., 
776  (Wis.,  1891).  The  company  is  not 
bound  to  issue  stock  in  payment  for 
services  of  a  claim  which  the  promoters 
agreed  should  be  paid  for  by  the  com- 
pany. Carey  v.  Des  Moines,  etc.,  Co.,  47 
N.  W.  Rep.,  883  (Iowa,  1891).  The  cor- 
poration is  not  liable  for  the  breach  of 
an  agreement  among  its  organizers  as 
to  the  distribution  of  stock.  Summerlin 
V.  Fronteriza,  etc.,  Co.,  41  Fed.  Rep.,  249 
(1890).  A  corporation  is  npt  bound  by 
the  contracts  of  its  promoters,  where  it 
has  not  ratified  the  same  nor  accepted 
the  benefit  of  the  same.  Moore,  etc., 
Co.  V.  Towers,  etc.,  Co.,  6  S.  Rep.,  41 
(Ala.,  1889).  The  correspondence  of  one 
who  afterwards  becomes  president  of  a 
corporation  which  is  afterwards  incor- 
porated does  not  bind  such  corporation. 
First  Naf'l  Bank  v.  Armstrong,  42  Fed. 
Rep.,  193  (1890).  A  promoter's  contract 
is  not  binding  on  the  company  even 
though  it  obtains  the  benefits  thereof. 
Wilbur  V.  N.  Y.,  etc'.,  Co.,  13  N.  Y.  Supp., 
456  (1891).  The  parliamentary  agent 
■was  held  bound  to  look  to  the  promoters 
for  his  pay  and  not  to  the  company,  in 
Re  Skeguess,  etc.,  Co.,  60  L.  T.  Rep.,  406 
(1889).  Promoters  have  no  power  to 
bind  the  corporation  even  though  they 
afterwards  become  trustees.  Berridge 
V.  Abernethy,  24  N.  Y.  Week.  Dig.,  513 
(1886).  An  agreement  among  the  offi- 
cers to  reduce  their  salaries  cannot  be 
insisted  upon  by  the  corporation.  It  was 
not  a  party  to  the  agreement.  Richard, 
etc.,  Co.  V.  Brook,  14  N.  Y.  Supp.,  370 
(1891).  A  contract  of  promoters  to  sell 
to  a  corporation  to  be  formed  cannot  be 
enforced  by  a  stockholder  suing  in  be- 
half of  himself  and  other  stockholders 
when  tl\,e  company  has  not  performed 
or  endeavored  to  perform  its  part  of  the 
agreement,  Negley  v.  McWood,  N.  Y. 
Law  Journal,  May  3,  1890.  An  assign- 
ment of  patents  by  one  of  several  par- 


ties to  a  corporation  formed  to  unite 
various  patents  in  a  certain  business  is 
absolute  and  cannot  be  revoked  even 
though  the  party  was  by  agreement  to 
have  a  salary  of  $6,000  per  year  and  this 
salary  had  not  been  paid.  Bracher  v. 
Hat  Sweat  Mfg.  Co.,  49  Fed.  Rep.,  921 
(1893).  The  company  is  not  liable  for 
goods  ordered  and  received  before  it  was 
incorporated  even  though  it  used  them, 
Bradley,  etc.,  Co.  v.  South  Pub.  Co.,  17 
N.  Y.  Supp.,  587  (1893). 

An  insurance  company  may  refuse  to 
pay  a  loss  incurred  after  its  incorpora- 
tion, but  growing  out  of  a  policy  taken 
by  its  promoters  before  incorporation. 
Gent  V.  Mfg. ,  etc.,  Co.,  107  III.,  652  (1883) ; 
S.  C,  106  id.,  253.  The  corporation  is 
not  liable  for  the  debts  of  an  old  part- 
nership, and  not  even  the  parol  promise 
of  its  president  makes  it  liable.  Georgia 
Co.  V.  Castleberry,  43  Ga.,  187  (1871). 
See  §  206.  An  agreement  among  the 
donors  to  an  academy  that  the  money 
should  be  repaid  does  not  bind  the 
academy  after  incorporation.  Bluehill 
Academy  v.  Witham,  13  Me.,  408  (1836). 
An  agreement  of  promoters  to  pay  a 
person  for  obtaining  subscriptions  is  not 
binding  on  the  corporation.  New  York, 
etc.,  R.  R.  V.  Ketchum,  27  Conn.,  169 
(1858),  the  court  saying:  "Can  a  few 
persons  combine  for  their  own  interest 
to  get  up  a  railroad  —  agree  with  one  of 
their  number  to  give  him  a  large  com- 
mission or  bonus  for  every  stockholder 
he  can  allure  into  the  company  —  and 

privately    make    this "'"rTijflff 

bonus  a  charge  on  tlie  corporation  when 
formed?  This  would  be  a  breach  of 
faith  towards  the  honest  and  unsus- 
pecting stockholders  who  pay  the  char- 
ter price  for  their  stock  and  expect  to 
take  it  clear  of  all  incumbrance."  In 
Illinois  the  rule  is  favored  that  the  cor- 
poration is  never  liable  on  contracts 
made  by  its  promoters  unless  it   ex- 
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unknown,  unjust  and  heavy  obligations.  The  only  protection  of 
the  stockholders  and  of  subsequent  corporate  creditors  against 
such  a  result  lies  in  the  rule  that  the  corporation  is  not  bound  by 


pressly  agreed  to  perform.  So  held  as 
regards  preliminary  surveys.  Eock- 
ford,  etc.,  R.  E.  v.  Sage,  65  111.,  328 
(1872) ;  and  book-keeping  for  one  of  the 
promoters,  Safety,  etc.,  Co.  v.  Smith,  id., 
809  (1872);  and  the  liability  of  a  new 
company  for  the  services  of  the  super- 
intendent of  an  abortive  company  by 
the  same  parties.  Western,  etc.,  Co,  v. 
Cousley,  72  111.,  531  (1874).  An  agree- 
ment of  promoters  that  a  certain  person 
shall  have  a  certain  part  of  the  stock 
upon  incorporation,  upon  his  paying 
therefor,  does  not  bind  the  corporation. 
Morrison  v.  Gold,  etc.,  Co.,  52  Cal.,  306 
(1877).  An  agreement  with  a  vendor 
before  formation  of  the  company  pro- 
vided that  he  should  not  be  removed 
from  directorate  until  a  certain  date. 
The  memorandum  and  articles  pro- 
vided that  this  agreement  should  be 
adopted,  and  the  articles  "  confirmed  " 
and  incorporated  ifc  The  agreement 
was  acted  on,  but  no  contract  was  made 
between  the  vendor  and  the  company. 
Seld,  the  articles  did  not  form  a  con- 
tract between  them,  and  the  vendor 
could  be  removed.  Eley  v.  Positive, 
etc.,  84  L.  T.  Eep.  (N.  S.),  190;  1  Ex. 
Div.,  88,  followed ;  Brown  v.  La  Trini- 
dad, 58  L.  T.  Eep.,  137.  See  Lindley, 
book  ii,  cap.  2,  sec.  3, 4th  ed.,  396 ;  Chad- 
wyck,  Healey,  86.  Where  the  bond- 
.  holders  in  order  to  procure  a  govern- 
ment land  grant  contracted  with  plain't- 
iflf  to  complete  the  road  and  subse- 
quently the  bondholders  foreclosed  and 
reorganized,  the  court  held  that  the 
new  company  was  not  lia.ble  on  such 
contract  merely  from  having  accepted 
the  complete  road.  The  court  said : 
"  From  all  the  authorities  it  seems  clear 
that,  in  order  to  recover  in  an  action  at 
law,  the  plaintffi  must  show  either  an 
express  promise  of  the  new  company  or 
that  the  contract  was  made  with  per- 
sons then  engaged  in  its  formation,  and 


taking  preliminary  steps  thereto,  and 
that  the  contract  was  made  on  behalf  of 
the  new  company,  in  the  expectation 
on  the  part  of  the  plaintiff  and  with  the 
assurance  on  the  part  of  the  projectors 
that  it  would  become  a  corporate  debt, 
and  that  the  company  afterwards  en- 
tei-ed  upon  and  enjoyed  the  benefit  of 
the  contract,  and  by  no  other  title  than 
that  derived  through  it."  Little  Eock, 
etc.,  E.  E.  V.  Perry,  37  Ark.,  164,  191 
(1881) ;  aff'd  in  Perry  v.  Little  Eock,  etc., 
E  E.,  44  Ark.,  383  (1884).  See,  also.  Re 
The  Empress  Engineering  Co.,  43  L.  T. 
Eep.  (N.  S.),  742  (Ct.  of  App.,  1881),  where 
G.  &  A.,  the  owners  of  the  right  to 
manufacture  "  the  Empress  Water  Mo- 
tor," agreed  with  C,  the  agent  of  the 
proposed  company,  to  Sell  their  right  to 
the  company,  and  it  was  agreed  with  C. 
on  behalf  of  the  company  that  it  could 
pay  the  costs  and  charges  of  J.  &  P.. 
solicitors,  for  services  and  disbursements 
in  perfecting  the  organization  thereof. 
Petition  by  J.  &i  P.  for  purpose  of  wind- 
ing up  the  company  and  for  their  pay 
under  the  said  contract.  The  court  say : 
"The  contract  between  the  promoters 
and  the  so-called  agent  of  the  company 
of  course  was  not  a  contract  binding  on 
the  company,  for  the  company  had 
then  no  existence ;  nor  could  it  become 
binding  on  the  company  by  ratification, 
because  it  has  been  decided,  and,  as  it 
appears  to  me,  well  decided,  that  there 
cannot  be  in  law  an  efiScient  ratification 
of  a  contract  which  could  not  have  been 
made  binding  on  the  ratifier  at  the  time 
it  was  made,  because  the  ratifier  was 
not  then  in  existence."  Claim  dis- 
missed, but  without  prejudice  to  any 
equitable  claim  on  a  quantum  meruit, 
lie  Northumberland  Avenue  Hotel  Co., 
Ltd.,  Sully's  Case,  54  L.  T.  Eep.  (N.  S.), 
777  (Ct  of  App.,  1886),  holding  that,  in 
the  absence  of  a  new  contract  made  by 
a  company  after    its    incorporation,  a 
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the  contracts  of  its  promoters.  The  rule  is  just  and  should  not  be 
weakened.  It  is  entirely  legal,  however,  for  the  corporation  to 
ratify,  confirm  or  adopt  the  contracts  of  its  promoters.     A  pro- 


contract  made  before  its  incorporation 
by  a  person  purporting  to  contract  as 
trustee  for  the  company  is  not  binding 
on  the  company,  tliough  the  parties 
afterwards  carry  out  some  of  the  terms 
of  the  contract  and  act  on  the  suppcSsi- 
tion  tliat  it  is  binding  on  the  company. 
AflSrming  S.  C,  Ch.  Div.,  page  76,  same 
volume.  A  provision  in  the  by-laws, 
which  in  England  are  filed,  that  a  cer- 
tain person  shall  be  the  attorney  for  the 
company  is  not  binding  on  the  com- 
pany. Eley  V.  Positive,  etc.,  Co.,  L.  E., 
1  Ex.  D.,  20  (1875).  See,  also,  60  L.  T. 
Rep.,  406. 

An  agreement  of  promoters  with  a 
turnpike  company  that  the  proposed 
railway  company  will  make  a  certain 
grade  crossing  with  the  former  is  Hot 
binding  on  the  railway  company.  Al- 
dred  v.  North,  etc.,  E'y,  1  R'y  Cas.,  404 
(1839).  An  attorney  cannot  collect  his 
fees  from  the  corporation  for  services 
previous  to  incorporation,  even  though 
the  by-laws  provided  for  payment  and 
the  directors  in  meeting  assembled  said 
that  he  would  be  paid.  Be  Eotheram, 
etc.,  Co.,  50  L.  T.  Eep.,  219  (1883).  The 
corporation  is  not  liable  for  services  in 
obtaining  street  permits  and  franchises 
prior  to  its  incorporation.  Hutchinson 
V.  Surrey,  etc.,  Ass'n,  11  C.  B.,  689  (1851). 
A  railway  company  is  not  bound  by  the 
agreement  of  its  promoters  that  it  will 
purchase  the  canal  of  a  canal  company 
if  the  latter  will  not  oppose  the  grant  of 
the  charter.  Leominster,  etc.,  Co.  v. 
Shrewsbury,  etc.,  E'y,  3  K.  &  J.,  654 
(1857).  A  railway  compan}'  is  not 
bound  by  the  contract  of  its  promoters 
for  it  with  a  town  that  the  company 
would  build  certain  wharves,  etc.  "  If 
such  secret  or  unexpected  terms  are  to 
be  held  binding  on  those  who  take 
shares,  the  result  may  be  ruinous  to 
those  who  act  on  the  faith  of  what  Ap- 
pears on  the  face  of  the  legislative  in- 


corporation." Caledonian,  etc.,  E'y  v. 
Magistrates,  etc.,  2  Macq.  (H.  of  L., 
Scotch),  391  (1855),  questioning  Edwards 
V.  Gfi-and  Junction  E'y,  1  De  G.,  M.  & 
G. ;  1  M.  &  C,  650;  Stanley  v.  Chester, 
etc.,  E'y,  1  E'y  Cas.,  58;  9  Sim.,  264; 
aff'd  in  3  M.  &  C,  773  (1838),  and  Petre 
V.  Eastern,  etc.,  E'y,  id.,  462.  Where,  by 
the  articles  of  incorporation,  the  sub- 
scribers are  not  to  be  bound  until  a  cer- 
tain amount  of  stock  is  subscribed,  the 
corporation  is  not  liable  for  the  salary 
of  an  engineer  employed  before  such 
full  subscription.  Pierce  v.  Jersey,  etc., 
Co.,  L.  E.,  5  Ex.,  209  (1870). 

A  corporation  is  not  liable  on  the 
contracts  of  its  promotere  to  employ 
plaintiff  as  a  broker,  nor  does  an  ex- 
press ratification  of  the  contract  bind  it 
unless  a  consideration  is  alleged.  Payne 
V.  New  South,  etc.,  Co.,  10  Ex.,  283 
(1854).  An  agreement  of  promoters 
that  the  company  shall  pay  an  attorney 
a  certain  sum  for  services  is  not  bind- 
ing on  the  company  —  not  even  by  rati- 
fication and  agreement  between  the 
company  and  the  promoters.  In  re 
Empress,  etc.,  Co.,  L.  R.,  16  Ch.  D.,  125 
(1880).  It  has  been  held  that  equity  will 
enforce  an  agreeinent  of  the  promoters 
that,  if  opposition  to  the  grant  of  its 
charter  ^s  withdrawn,  the  company  will 
contract  to  do  certain  things  which  the 
opposition  desired  to  put  into  the  char- 
ter. Edwards  v.  Grand,  etc.,  E'y,  1  My. 
&  Cr.,  650  (1836) ;  aflE'g  7  Sim.-,  337 ;  ques- 
tioned in  Caledonian,  etc.,  E'y  v.  Helens- 
burg,  etc.,  2  Macq.  (H.  of  L.),  391  (1855), 
and  held  overruled  in  Earl  of  Shrews- 
bury V.  North,  etc.,  E'y,  L.  E.,  1  Eq.,  593 
(1865).  But  an  agreement  to  pay  a  large 
price  for  land  owned  by  the  opposition 
party  is  not  so  enforceable.  Preston  v, 
Liverpool,  etc.,  R'y,  5  H.  L.  C,  605  (1856) ; 
afE'g  17  Beav.,  114 ;  S.  C,  before  amend- 
ment of  the  bill,  1  Sim.  (N.  S.),  586  (1851). 
Cf.  Stanley  v.  Chester,  etc.,  E'y,  3  My.  & 
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motor's  contract  may  be  adopted  by  the  corporation  in  any  way  in 
whicH  a  contract  may  be  made  by  the  corporation.' 

A  corporation  accepting  the  benefits  of  the  contract  of  its  incor- 
porators must  accept  the  burden,^  and  a  promoter's  contract 
which  has  been  ratified  or  adopted  by  the  corporation,  or  the  ben- 
fits  of  which  have  been  accepted  by  the  corporation,  may  be  enforced 
against  it.^ 


Ci-.,  773  (1838);  and  Eastern,  etc.,  K'y  v. 
Hawkes,  5  H.  L.  Cas.,  331  (1855);  Earl 
of  Lindsay  v.  Great  Northern  R'y,  10 
Hare,  664  (1858),  in  an  inferior  court 
This  doctrine  is  sustained  in  Earl  of 
Shrewsbury  v.  North,  etc.,  R'y,  L.  R., 
1  Eq.,  593  (1865),  disapproving  Edwards 
V.  Grand,  etc.,  R'y  Co.,  1  My.  &  Or.,  650 
(1836),  and  Petre  v.  Eastern,  etc.,  Co.,  1 
Rail.  Gas.,  462,  and  is  sustained  also  in 
Gooday  v.  Colchester,  etc.,  R'y,  17  Beav., 
133' (1852).  The  articles  of  association 
may  provide  for  the  payment  of  pro- 
moters' contracts.  Terrell  v.  Hutton,  4 
H.  L.  Gas.,  1091  (1854).  Of.  Gunn  v.  Lon- 
don, etc.,  Ins.  Co.,  13  C.  B.  (N.  S.),  694 
(1863).  Contra,  Mulhado  v.  Porto,  etc., 
R'y,  L.  R.,  9  C.  P.,  503  (1874) ;  In  re  Em- 
press, etc.,  Co.,  L.  R,  16  Ch.  D.,  125 
(1880).  Under  a  charter  provision  that 
the  company  shall  be  liable,  see  In  re 
Brampton,  etc.,  R'y,  L.  R,  10  Gh.,  177 
(1875),  where  an  attorney  was  allowed 
to  collect  although  he  had  assured  sub- 
scribers that  they  would  not  be  liable, 
distinguishing  Sabin  v.  Haylake  R'y,  L. 
R,  1  Ex.,  9  (1865).  Where  the  articles 
of  incorporation  expressly  provide  for 
the  payment  of  a  specified  amount  to  a 
person  who  had  contracted  with  the 
promoters  to  sell  to  the  company  cer- 
tain facilities  for  business  the  company 
is  liable.  Touche  v.  Metropolitan  R'y, 
etc.,  Co.,  L.  R.,  6  Ch.,  671  (1871);  rev'g 
4  De  G.,  M.  &  G.,  465.  Judgment  against 
the  company  entered  by  consent  on  a 
claim  of  a  land-owner  that  the  promot- 
ers agreed  that  the  company  would 
take  his  land  at  a  certain  price  is  bind- 
ing. Williams  v.  St  George,  etc.,  Co.,  2 
De  G.  &  J.,  547  (1858). 

'  McArthur  v.  Times,  etc.,  Co.,  51   N. 
W.   Rep.,   216  (Minn.,  1892),   the  court 


holding  also  that  the  contract  begins 
only  from  its  adoption,  and  on  that  basis 
the  statute  of  frauds  is  applicable. 

"  Rogers  v.  New  York,  etc.,  Land  Co., 
134  N.  Y.,  197,  211  (1893),  the  court  say- 
ing:  "  While  it  could  have  refused,  when 
it  came  into  existence,  to  accept  the  one 
or  to  be  bound  by  the  other,  it  could 
not  accept  the  advantages  and  then  re- 
fuse toi  assume  the  obligations."  The 
court  saying  also  that  "the  company 
issuing  stock  for  property  is  not  a  bona 
fide  purchaser  of  that  property."  Al- 
though the  promoters  have  no  authority 
to  bind  the  company  by  their  agree- 
ments as  to  the  construction  conti-act, 
yet  where  the  company  receives  a  bene- 
fit from  such  agreement  and  in  its  rec- 
ords and  minutes  recognizes  it,  the  com- 
pany will  be  liable  in  damages  for 
Iptting  the  contract  to  others.  Wilson 
V.  Kings,  etc.,  R  R,  114  N.  Y.,  487  (1889). 

2*'A  corporation  has  powei,  when 
fully  organized,  to  ratify  a  contract 
made  by  the  promoters  when  it  is  one 
within  its  purposes  for  which  the*  cor- 
poration was  organized  and  appeals  to 
be  a  reasonable  means  for  the  carrying 
out  of  those  purposes."  Stanton  v.  N.* 
Y.,  etc.,  R.  R.,  32  Atl.  Rep.,  300  (Conn., 
1891).  The  corporation  may  accept  and 
ratify  a  contract  of  its  promoters.  Davis 
V.  Montgomery,  etc.,  Co.,  8  S.  Rep.,  496 
(Ala.,  1890).  Where  promoters  agree  to 
employ  a  person,  and  the  company  actu- 
ally does  employ  him  afterwards,  the 
company  thereby  ratifies  the  contract. 
Pittsburg,  etc.,  Co.  v.  Quintrell,  20  S.  W. 
Rep.,  248  (Tenn.,  1892).  Bonds  and 
mortgages  executed  by  corporate  offi- 
cers in  pursuance  of  a  resolution  made 
by  promoters  previous  to  incorporation 
are;  valid  where  the  directors  ordered 
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The  corporation  alone  is  liable  where  its  note  was  given  in  ful- 
fillment of  a  contract  entered  into  in  its  name,  although  such  con- 
tract was  prior  to  its  incorporation.' 

Where  property  is  to  be  turned  into  a  corporation  for  stock,  but 
work  is  to  be  done  by  the  owners  on  the  property  before  it  is  so 
turned  in,  the  corporation  is  not  liable  to  third  persons  for  such 
work,  the  deeds  never  having  been  made  to  it.^ 

A  consolidation  agreement  between  individuals  whereby  the 
consolidated  company  was  to  assume  a  lease  then  owned  by  an- 
other company  cannot  be  enforced  by  such  other  company.  It  is 
not  a  party  to  the  agreement.' 


the  issue  of  the  bonds  after  their  execu- 
tion. Wood  V.  Whelan,  93  111.,  153  (1879). 
A  bank,  aftei'  incorporation,  may  ratify 
and  become  liable  on  the  contract  of  its 
promoters  to  the  effect  that  the  bank 
would  give  stock  and  a  certain  sum 
of  money  to  a  person  for  his  services. 
McDonough  v.  Bank,  34  Tex.,  309  (1870). 
Where  a  corpoi'ation  is  organized  before 
its  articles  are  filed  and  a  contract  of 
purchase  is  made  the  contract  price  is 
collectible,  the  company  having  received 
the  property  after  incorporation.  Pax- 
ton,  etc.,  Co.  V.  First  Nat'l  Bank,  21  Neb., 
621  (1887).  A  corporation  is  liable  for 
machineiy  which  is  ac&pted  by  it  on 
a  contract  made  by  its  organizers  for  it 
before  incorporation.  Whitney  v.  Wy- 
man,  101  U.  S.,  392  (1879).  An  agree- 
ment by  corporate  organizers  that  the 
corporation  will  pay  royalties  on  a  pat- 
'  ent  is  enfoi-ceable  against  the  corpora- 
tion when  it  has  acted  on  the  contract 
and  for  a  time  paid  the  royalties.  Bom- 
mer  v.  American,  etc.,  Co.,  81  N.  Y.,  468 
(1880).  See,  also,  Lorillard  v.  Clyde,  86 
Id.,  384  (1881).  A  preliminary  agreement 
that  a  person  may  turn  in  property  for 
stock  is  valid  where  the  corporation  has 
afterwards  accepted  tjie  pi-operty  and 
issued  the  stock  therefor.  Reichwald  v. 
Commercial  Hotel  Co.,  100  111.,  439 
(1883).  See,  also,  ch.  II,  supra.  A  con- 
tract made  by  the  president  as  such 
after  the  certificate  of  incorporation 
was  signed,  but  before  it  w  as  filed,  binds 
the  corporation  where  it  has  adopted  the 
contract  by  carrying  it  out.   Grape,  etc;, 


Co.  V.  Small,  40  Md.,  395  (1874).  A  cor- 
poration is  not  bound  by  the  contracts 
of  its  promoters,  but  it  may  adopt  them 
after,  incorporation.  Adoption  may  be 
in  any  way  in  which  it  might  make  the 
contract  de  novo.  Battelle  v.  North- 
western, etc.,  Co.,  83  N.  W.  Rep.,  337 
(Minn.,  1887),  and  note.  The  company 
may  of  course  employ  and  be  liable  to 
a  supei-intendent  whom  the  promoters 
agreed  should  be  employed.  Browning 
V.  Great,  etc.,  Co.,  5  H.  &  N,  856  (1866)i 
A  grant  of  a  license  to  use  a  patent 
made  to  an  individual  with  the  privi- 
lege to  assign  to  a  contemplated  corpo- 
ration may,  as  to  royalties,  be  enforced 
against  the  corporation  when  the  cor- 
poration expressly  adopted  the  contract 
and  acted  on  it.  Spiller  v.  Paris,  eta, 
Co.,  L.  E.,  7  Ch.  D.,  368  (1878) ;  distin- 
guishing Melhado  v.  Porto,  etc.,  Co.,  L. 
R.,  9  C.  P.,  503,  as  being  a  case  at  law. 
Money  paid  by  a  town  after  its  incorpo- 
ration to  a  person  for  bribing  the  legis- 
lature to  grant  the  charter  may  be  re- 
covered back  by  a  bill  in  equity.  Frost 
V.  Inhabitants,  etc.,  88  Mass.,  153  (1863). 
Where  persons  who  give  their  notes  in 
payment  for  property  deed  the  property 
to  a  corporation,  the  latter  is  not  bound 
to  reimburse  them  for  amounts  paid  by 
them  on  the  notes.  Ruby,  etc.,  Co.  v. 
Gurley,  29  Pao.  Rep.,  668  (Colo.,  1893). 

1  Case  Manuf.  Co.  v.  Soxman,  138  U. 
S.,  431  (1891). 

-'RathbuD  V.  Snow,  123  N.  Y.,  343 
C1890). 

s  Lorillard  v.  Clyde,  123  N.  Y.,  498  (1890). 
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Not  only  may  a  ratified  contract  be  enforced  against  a  corpora^ 
tion,  but  it  may  be  enforced  by  such  corporation.' 

In  Massachusetts  and  England  it  is  held  that  a  cbrporation  can- 
not ratify  a  promoter's  contract.^ 

The  corporation  is  not  liable  to  the  promoters  for  their  expenses 
and  labor  in  effecting  the  incorporation.' 


'An  agreement  of  land-owners  with 
a  promoter  that  they  will  sell  to  the 
contemplated  railway  a  right  of  way 
at  a  specified  price  may  be  enforced  by 
the  railway.  Bedford,  etc.,  R'y  v.  Stan- 
ley, 3  J.  &  H.,  746  (1862).  But  the  com- 
pany cannot  enforce  it  where  no  for- 
mal ratification  has  been  made.  Penn. 
Match  Co.  V.  Hapgood,  141  Mass.,  145 
<1886).  A  corporation  cannot  ratify  a 
contract  made  for  it  before  it  was  incor- 
iporated,  but  it  may  adopt  the  contract 
expressly.  See  3  B'y  &  Corp.  L.  J., 
483  (English  cases).  If  the  corporation 
-cannot  enforce  the  contract  the  pro- 
moters may.  Carmody  v.  Powers,  26 
N.  W.  Eep.,  801-  (Mich.,  1886).  Mort- 
gagor to  a  corporation  cannot  set  up 
usury  on  ground  that  the  promoters  re- 
quired him  to  subscribe  for  stock  in 
order  to  obtain  loan.  Central,  etc.,  Ins. 
Co.  V.  Callaghan,  41  Barb.,  448  (1864). 
And  see  many  cases  in  ch.  IV,  supra, 
holding  that  a  corporation  may  enforce 
-subscriptions  taken  before  its  incorpo- 
ration. 

2  "  If  a  contract  is  made  in  the  name 
and  for  the  benefit  of  a  projected  cor- 
poration, the  corporation,  after  its  or- 
ganization, cannot  become  a  party  to 
the  contract,  even  by  adoption  or  rat- 
ification of  it."  Abbott  V.  Hapgood, 
23  N.  E.  Eep.,  907  (Mass.,  1889),  citing 
oases.  In  England  the  law  "is  settled 
by  a  series  of  decisions  that  it  is  im- 
possible for  a  company  to  ratify  any- 
thing that  is  done  or  any  contract 
that  is  made  before  it  comes  into  exist- 
ence." Hence,  a  contract  as  to  the  sec- 
retary's salary  is  unenforceable.  He 
•can  recover  only  on  a  quantum  meruit 
Re  Dale,  etc.,  Limited,  61  L.  T.  Eep., 
SOB  (1889). 

3  Where  a  promoter  contracts  to  ob- 


tain subscriptions,  and  take  his  pay  in 
stock,  and  the  company  when  organized 
adopts  the  contract,  and  he  obtains  the 
subscription,  but  the  company  is  unable 
to  get  legislative  authority  to  cross  a 
river,  aijd  so  abandons  the  enterprise, 
he  may  collect  damages.  Stanton  v. 
N.  Y.,  etc.,  E.  E.,  33  Atl.  E6p.,  300 
(Conn.,  1891).  A  corporation  is  liable 
for  the  expenses  of  its  promoters  in 
procuring  a  subscription,  where,  after 
its  organization,  it  accepts  the  subscrip- 
tion with  the  knowledge  of  such  ex- 
penses. Weatherford,  etc.,  Co.  v.  Gran- 
ger, 33  S.  W.  Rep.,  70  (Tex.,  1893).  A 
person  who,  at  the  request  of  a  minority 
of  the  promoters,  attends  meetings  of 
the  promoters,  lobbies  for  the  charter, 
makes  a  preliminary  survey  and  pays 
some  expenses,  cannot  recover  from  the 
subsequently  incorporated  company. 
The  court  said  that  in  all  the  cases  to 
the  contrary  "  the  services  wex-e  either 
performed  after  the  charter  had  been 
obtained,  and  there  was  therefore  an 
inchoate  corporation,  or  there  was  an 
informal  organization  preparatory  to 
obtaining  a  charter,  and  the  employ- 
ment was  authorized  by  the  organiza- 
tion as  such,  and  was  not  the  mere 
employment  by  individuals  having  no 
authority,  express  or  implied,  to  con- 
tract for  any  one."  Bell's,  etc.,  E.  E.  v.  » 
Christy,  79  Pa.  St.,  54  (1875).  For  case 
where  one  of  promoters  of  consolidation 
used  his  stock  to  bring  it  about,  but 
failed  to  hold  consolidated  company 
liable  therefor,  see  Eldred  v.  Bell  TeU 
Co.,  119  U.  S.,  513  (1886).  Company  on 
winding  up  is  not  liable  for  promoters' 
expenses.  Terrell's  Case,  3  Sim,  (N.  S.), 
126  (1851) ;  Ex  parte  Lloyd,  1  Sim.  (N.  S.), 
348  (1851).  A  promoter  cannot  recover 
from  the  corporation  money  which  he 


1047 


Digitized  by  Microsoft® 


§§  708,  709.]        HOW   COEPOEATE    CONTEACTS    AEE   MADK  [CH.  XLIII, 

The  question  whether  a  person  who  has  contracted  with  a  cor- 
poration as  an  existing  corporation  can  repudiate  his  contract  on 
the  ground  that  it  was  never  incorporated  is  discussed  elsewhere." 

§  708.  Acts  which  must  he  authorized  hy  stoclcholders'  meetings 
instead  of  hy  directors'  meetings  —  StocMiolders  malce  the  hy-laws. 
The  functions  of  stockholders  are  exceedingly  limited.  The  theory 
of  a  corporation  is  that  stockholders  shall  have  all  the  profits,  but 
shall  turn  over  the  complete  n;anagement  of  the  enterprise  to  their 
representatives  and  agents,  called  directors.  Accordingly  there  is 
little  for  the  stockholders  to  do  beyond  electing  directors,  making 
by-laws,  increasing  or  decreasing  the  capital  stock,  authorizing  an 
amendment  td  the  charter,  dissolving  the  corporation,  and  a  few 
others.^  Of  the  functions  of  the  stockholders  the  most  important,, 
perhaps,  is  that  of  making  by-laws.  The  law  is  clear  that  stock- 
holders in  meeting  assembled  have  the  power  to  make  the  by-laws- 
of  the  corporation.' 

§  709.  Stoclcholders  cannot  ctirry  on  the  lusiness  or  enter  into^ 
contracts  for  the  corporation  —  These  are  the  functions  of  the  di- 
rectors —  One  person  owning  all  the  stoclc  —  "  Dummy  "  corporor 
tions. —  The  stockholders  cannot  enter  into  contracts  with  third 
persons.  Contracts  between  the  corporation  and  third  persons  must, 
be  entered  into  by  the  directors  and  not  by  the  stockholders.  The- 
corporation,  in  such  matters,  is  represented  by  the  former  and  not 

expended  before  its  incorporation  in  sary  to  perfect  its  organization,  and 
bribing  the  legislature  to  grapt  the  which,  after  such  organization  was  per- 
charter.  Marohaud  v.  Loan,  ecc,  Assoc,  fected,  it  accepted,  and  the  benefits  of 
26  La.  Ann.,  389  (1874).  See,  also,  Hall  which  it  enjoyed."  Affirmed,  4?  N.  H.,. 
V.  Vermont,  etc.,  Co.,  28  Vt,  401  (1856).  284  (1865).  To  same  effect.  Hall  v.  Ver- 
The  statutes  may  provide  that  corpora-  mont,  etc.,  Co.,  28  Vt.,  401  (1856).  Where 
tions  shall  pay  the  promoters'  expense  work  has  been  carried  on  by  the  presi- 
of  obtaining  a  charter.  Hitchins  v.  Kil-  dent  for  his  company  he  is  allowed  in 
kenny  R'y,  9  C.  B.,  536  (1850).  Where  a  his  accounting  credit  for  work  done, 
corporation  was  not  to  exist  until  a  cer-  materials  furnished  and  money  ad- 
tain  amount  of  stock  was  subscribed  vanced  before  as  well  as  after  the  full 
the  secretary  cannot  recover  from  the  incorporation.  Grand  River  B.  Co.  v. 
corporation  any  compensation  for  his  Rollins,  31  Pac  Rep.,  897  (Colo.,  1889). 
services  prior  to  the  obtaining  of  that  •  See  §  637. 

amount  of  subscriptions.   Franklin,  etc.,  ^  gee  Eidman  v.  Bowman,  58  111.,  444 

Ins.  Co.  V.  Hart,  31  Md.,  59  (1869).    In  (1871) ;    Metropolitan,   etc.,  R'y    Co.  iv 

Law  V.  Conn.,  etc.,  R.  R.,  45  N.  H.,  370  Manhattan,  etc.,  R'y  Co.,  11  Daly  (N.  Y.), 

(1864),  a  suit  at    law    by  a   promoter  877  (1884).   As  to  increasing  or  reducing 

against  the  company  for  services  ren-  the    capital   stock,    see   §    285,  supra; 

dered  in  procuring  subscriptions  was  amending  charter,  ch.  XXVIII,  supra; 

sustained  on  the  ground  that  "  a  corpo-  dissolution,  ch.  XXXVIII. 

ration  is  liable  at  law,  upon  an  implied  '  For  a  full  discussion  of  the  subject 

assumpsit,  for  services  rendered  before  of  by-laws,  see  §  700a,  supra. 
it  came  in  esse,  but  which  were  neoes- 
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by  the  latter.  Such  is  one  of  the  main  objects  of  corporate  exist- 
ence. To  the  directors  are  given  the  management  and  formation 
of  corporate  contracts.  The  stockholders  cannot,  in  meeting  as- 
sembled, bind  the  corporation  by  their  contracts  in  its  behalf.' 


iConro  V.  Port  Henry,  etc.,  Co.,  13 
Barb.,  27  (1851),  where  a  lease  of  iron 
works  was  declared  void  because  it  was 
the  act  of  the  stockholders  and  not  of 
the  directors;  MoCuUough  v.  Moss,  5 
Denio,  567  (1846),  in  which  a  promissory 
note  signed  by  the  president  and  secre- 
tary of  the  corporation  was  held  invalid 
because  authorized  only  by  the  stock- 
holders and  not  by  the  direfctors ;  Dana 
V.  Bank  of  United  States,  5  Watts  &  S., 
223,  245  (1843);  Union  Gold,  etc.,  Co.  v. 
Rocky,  etc..  Bank,  2  Col.,  565  (1875),  hold- 
ing that  it  is  for  the  directors  and  not 
the  stockholders  to  repudiate  corporate 
contracts  made  by  an  authorized  agent ; 
Gashwiler  v.  Willis,  38  Cal.,  11  (1867), 
holding  that  the  stockholders  have  no 
power  to  authorize  a  sale  of  corporate 
property.  Such  authority  must  come 
from  the  directors.  There  are  many 
decisions  to  the  effect  that  one  or  more 
stockholders  cannot  contract  for  or  rep- 
resent the  corporation,  outside  of  cor- 
porate meetings,  unless  they  do  so,  not 
as  stockholders,  but  as  individuals  and 
corporate  agents,  acting  under  the  au- 
thority of  the  directors.  Thus,  the 
stockholders,  as  such,  cannot  convey 
the  real  estate  of  the  corporation,  though 
they  all  join  in  the  deed,  unless  the  exe- 
cution is  in  pursuance  of  some  vote  of 
the  corporation.  Isham  v.  Bennington 
Iron  Co.,  19  Vt,  230  (1847);  Wheelock 
V.  Moulton,  etc.,  15  Vt.,  519  (1843).  The 
misrepresentations  of  a  stockholder  in- 
ducing a  person  to  purchase  stock  of 
ihe  coi'poration  are  not  binding  on  the 
corporation.  Burnes  v.  Pennell,  2  H. 
L  C,  497, 519  (1849).  The  circumstance 
that  a  person  is  a  member  of  an  incor- 
porated company  gives  him  no  author- 
ity to  release  a  debt  due  to  the  corpora- 
tion. Harris  v.  Muskingum,  etc.,  Co., 
4  Blackf.  (Ind.),  267  (1836).  Where  all 
the  individuals  composing  a  corpora- 


tion covenanted  in  behalf  of  such  cor- 
poration for  themselves  and  their  heirs 
that  the  corporation  should  do  certain 
acts,  they  were  held  to  be  bound  per- 
sonally. Tileston  v.  Newell,  13  Tyng 
(Mass.),  406  (1816).  In  a  suit  to  recover 
damages  of  a  corporation  for  flooding 
the  plaintiffs'  land  it  was  held  error  to 
ask  a  witness  whether  individual  mem- 
bers of  the  company  had  employed  him 
to  deprive  the  plaintiffs  of  their  claim. 
Shay  u.  Tuolumne,  etc.,  Co.,  6  Cal.,  74 
(1856).  Where  the  plaintiff  claims  the 
amount  of  his  disbursements  for  work 
on  the  defendant  corporation's  road, 
but  the  evidence  does  not  prove  a  re- 
quest to  the  plaintiff  by  the  corporation, 
its  directors  or  authorized  agent,  or  any 
stipulation,  expressed  or  implied,  to  au- 
thorize a  charge  against  the  corporation 
for  such  disbursements,  no  act  of  an  in- 
dividual member  can  be  held  to  bind 
the  corporation.  Hayden  v.  Middlesex, 
etc.,  Corp.,  10  Mass.,  397  (1813).  The  in- 
tention of  a  corporation  can  only  be 
learned  by  the  language  of  its  recorded 
acts ;  and  neither  the  private  views  nor 
the  public  declarations  of  individual 
members  of  such  corporation  are  for 
this  purpose  to  be  inquired  after.  Thus, 
a  plaintiff  resisting  a  tax  may  not  es- 
tablish its  legality  by  evidence  as  to  the 
intent  of  those  voting  the  levy.  Bartlett 
V.  Kinsley,  15  Conn.,  337  (1843).  A  deed 
of  real  estate  executed  by  the  directors 
of  a  corporation  separately  and  at  dif- 
ferent times,  but  not  formally  author- 
ized by  them  as  a  board,  is  not  only 
ineffectual  as  a  conveyance  of  real 
property,  but  equally  so  as  a  contract 
to  convey.  Baldwin  v.  Canfleld,  26 
Minn.,  43,  54  (1879).  The  stockholders 
cannot  by  suit  in  equity  compel  the  di- 
rectors to.  enter  into  a  contract  of  lease. 
Ives  V.  Smith,  8  N.  Y.  Supp.,  46  (1889). 
Stockholders'  contracts  do  not  hind  the 


1049 


Digitized  by  Microsoft® 


§  709.]  HOW   OOEPOKATE   C0NTEACT3   AEE   MADE.  [oH.  XLIII. 

Although  one  person  owns  a  majority  of  the  stock,'  or  all  of  it,' 


corporation.  American  Preservers'  Co. 
t>.  Norris,  43  Fed.  Rep.,  711  (1890); 
Wright  V.  Lee,  51  N.  W.  Rep.,  706  (S.  D., 
1892).  Damages  may  be  recovered  by  a 
corporation  for  a  fraud  practiced  upon 
it,  even  though  an  agent  of  the  corpo- 
ration who  aided  in  the  perpetration  of 
the  fraud  was  a  stockholder  in  the  cor- 
poration. Grand  Rapids,  eta,  Co.  v. 
Cincinnati,  etc.,  Co.,  45  Fed.  Rep.,  671 
(1891). 

'  Hopkins  v.  Eoseclare  Lead  Co.,  73 
IlL,  373  (1874).  He  cannot  sell  the  cor- 
porate property.  The  person  owning  a 
majority  of  the  stock  cannot  contract 
for  the  corporation,  and  a  contract  in 
its  name  made  by  him  is  not  binding  on 
it  Allemony  v.  Simmons,  23  N.  E. 
Rep.,  768  (Ind.,  1890).  Where  a  con- 
struction contract  is  signed  by  an  indi- 
vidual in  his  own  name,  theporporation 
is  not  liable  on  it,  although  he  owned 
nearly  all  the  stock  and  the  work  was 
for  its  benefit  Donoghuen  Indiana,  etc., 
R'y,  49  N.  W.  Rep.,  513  (Mich.,  1891). 
Where,  however,  a  part  of  the  stock- 
holders contract  to  sell  the  corporate 
property  to  a  third  person,  they  are 
liable  in  damages  for  breach  of  the  con- 
tract Curtis  V.  Watson,  25  AtL  Rep., 
478  (Vt,  1893). 

' "  The  property  of  a  corporation  is  not 
subject  to  the  control  of  individual 
members,  vchether  acting  separately  or 
jointly.  They  can  neither  incumber 
nor  transfer  that  property,  nor  author- 
ize others  to  do  so.  The  corporation  — 
the  artificial  being  created  —  holds  the 
property,  and  alone  can  mortgage  or 
transfer  it;  and  the  corporation  acts 
only  through  its  ofificers,  subject  to  the 
conditions  prescribed  by  law."  Humph- 
reys V.  McKissock,  140  U.  S.,  804  (1891). 
Although  one  railroad  owns  or  controls 
all  the  stock  of  another  railroad,  yet  the 
former  is  not  personally  liable  for  the 
negligence,  debts,  etc.,  of  the  latter. 
Atchison,  etc.,  R  R.  v.  Cochran,  23  Pac, 
Kep.,  151  (Kan.,  1890).    A  railroad  com- 


pany owning  all  the  stock  and  bonds  of 
another  company  does  not  own  the 
property  of  the  latter  and  cannot  sue  on 
a  cause  of  action  belonging  to  the  lat- 
ter. Fitzgerald  v.  Missouri  P.  R'y,  45 
Fed.  Rep.,  812  (1891).  Stockholders  who 
transfer  the  corporate  property  are 
jointly  and  severally  liable  to  corporate 
creditors.  Graham  v.  Hoy,  38  N.  Y.  Sup. 
Ct,  506.  The  fact  that  the  manager  of  a 
corporation  and  his  brothers  own  all  the 
capital  stock  does  not  make  their  acts 
the  acts  of  the  corporation.  Bank  of 
Monroe  v.  GiflEord,  33  N.  W.  Rep.,  669 
(Iowa,  1887).  Stockholders  owning  all 
the  stock  and  bonds  of  a  road  cannot 
destroy  the  same  and  then  sell  the  road 
to  another  company.  Gulf,  etc.,  R'y  Co. 
V.  Morris,  4  S.  W.  Rep.,  156  (Tex.,  1887). 
See,  also,  Button  v.  HofiEman,  61  Wis.,  20 
(1884),  where  it  is  held  that  such  a 
stockholder  is  not  the  corporation. 
Contra,  Swift  v.  Smith,  6  East  Rep.,  574 ; 
S.  C,  3  Cent  Rep.,  899  (Md.,  1886);  34 
Alb.  Law  Jour.,  357.  A  railroad  com- 
pany owning  practically  all  the  stock  of 
another  company  may  lease  the  line  of 
the  latter  company  to  another  company. 
Chicago,  etc.,  R'y  v.  Union  Pac.  R'y,  47 
Fed.  Rep.,  15  (1891).  A  bridge  owned 
by  a  bridge  corporation  is  not  to  be 
taxed  as  railroad  property,  even  though 
its  stock  is  owned  by  the  stockholders 
in  a  railroad  corporation,  and  the  stock 
has  been  pledged  to  such  railroad  cor- 
poration and  the  bridge  itself  leased  to 
the  latter.  St  Louis,  etc,  R'y  v.  Will- 
iams, 13  S.  W.  Rep.,  796  (Ark.,  1890). 
Where  a  corporation  or  peraon  owns  all 
the  stock  and  bonds  of  another  corpora- 
tion and  causes  the  latter  to  lease  all  its 
property,  it  is  legal  to  have  the  rent 
made  payable  to  the  first-named  corpo- 
ration or  person.  Union  Pac.  R'y  v. 
Chicago,  etc.,  R'y,  51  Fed.  Rep.,  309 
(1892).  If  one  person  buys  all  the  stock 
of  another  company,  it  thereby  becomes 
dormant,  and  he  is  liable  for  the  debts 
incurred  thereafter,  except  as  to  those 
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or  all  but  two  shares,^  he  does  not  in  consequence  thereof  acquire 
the  right  to  act  for  the  corporation,  or  as  the  corporation,  inde- 
pendently of  the  directors.  One  person  may  own  all  the  stock, 
and  yet  the  existence,  relations  and  business  methods  of  the  corpo- 
ration continue.^  A  single  stockholder  cannot  make  a  contract  for 
and  in  the  name  of  the  corporation  which  shall  have  any  binding 
force  or  validity,  except  by  subsequent  ratification  or  adoption  in 
the  regular  manner.'  A  stockholder,  however,  may  of  course  be 
appointed  its  agent.* 

The  rights,  liabilities  and  legal  status  of  the  various  parties  where 
a  "  dummy  "  corporation  is  organized  arc  considered  elsewhere.' 

The  law  seems  to  be  clear  that  all  corporate  contracts  are  to  be 
made  by  the  directors.  This  includes  the  original  contracts  as  well 
as  modifications  of  them.  If  a  contract  is  within  the  express  or 
implied  powers  of  the  corporation,  then  the  directors  need  not  con- 
sult the  stockholders  nor  follow  their  wishes,  even  though  the  lat- 

debts  which  were  incurred  on  the  credit        '  Morelock  v.  Westminster  Water  Co., 

4  Atl.  Eep.,  404  (Md.,  1886);  Mays  v. 
Foster,  10  Pac.  Rep.,  17  (Oreg.,  1886); 
Eice  V.  Peninsular  Club,  53  Mich.,  87 
(1883) ;  4  N.  Y.  Supp.,  836. 

*Stoddert  v.  Port  Tobacco  Parish,  3 
Gill  &  J.,  337  (1880),  where  a  religious 
corporation  employed  a  member  of  its 
vestry  to  make  sale  of  pews ;  Spear  v. 
Ladd,  11  Mass.,  94  (1814),  where  the 
president  of  a  bank  was  appointed  its 
agent  to  indorse  a  note ;  Northampton 
Bank  v.  Pepoon,  11  Mass.,  388  (1814); 
Bank  Commissioners  v.  Bank  of  Brest, 
Harring.  Ch.,  106  (1840). 

5  See  g§  6,  668a,  also  notes  supra. 
Where  a  railroad  company  causes  a  tel- 
egraph company  to  be  incorporated  and 
subscribes  to  all  its  stock  and  appoints 
all  its  ofiScers  and  holds  it  out  as  the 
future  owner  of  a  telegraph  system 
which  the  railroad  owns,  and  then  sells 
that  system  to  some  one  else,  a  person 
contracting  with  the  telegraph  company 
on  the  faith  of  the  scheme  being  carried 
out  may  hold  the  railroad  company  lia- 
ble on  the  contract  on  the  principle  of  a 
principal  being  liable  on  the  contracts 
of  its  agent.  Interstate  Tel.  Co.  v.  Bait. 
&  O.  T.  Co.,  51  Fed.  Rep.,  49  (1898). 


of  the  company  only.  Louisville,  etc., 
Co.  V.  Eisenman,  31  S.  W.  Rep.,  530 
(Ky.,  1893).  Specific  performance  of  a 
contract  to  sell  stock  will  be  decreed 
where  the  property  of  the  corporation 
is  real  estate  —  a  brewery  —  and  the 
real  transaction  is  a  sale  of  the  entire 
property.  Megibben's  Adm'rs  v.  Perin, 
49  Fed.  Rep.,  188  (1893). 

'  England  v.  Dearborn,  141  Mass.,  590 
(1886).  Such  a  stockholder  cannot  mort- 
gage the  corporate  property.        ^ 

2  Newton  Mfg.  Co.  v.  White,  43  Ga, 
148  (1871).  See,  also.  Sharp  v.  Dawes, 
46  L.  J.  (Q.  B.),  104  (1876);  Button  v. 
Hoffman,  61  Wis.,  30  (1884);  Swift  v. 
Smith  (Md.,  1886),  6  East.  Rep.,  574 ;  Eng- 
land V.  Dearborn,  141  Mass.,  509  (1886) ; 
Hopkins  v.  Roseclare  Lead  Co.,  73  111., 
383  (1874);  Bellona  Company's  Case,  3 
Bland  (Md.),  443,  446  (1831);  Farmers', 
etc.,  T.  Co.  V.  Chicago,  etc.,  R'y,  39  Fed. 
Eep.,  143  (1889).  The  rule  is  the  same 
where  two  persons  buy  all  the  stock. 
Russell  V.  McLellan,  14  Pick.,  63  (1838). 
The  corporation  still  subsists,  and  the 
two  purchasers  do  not  become  partners, 
or  joint  tenants,  or  tenants  in  common 
of  the  corporate  property.  Cf.  Com- 
monwealth V.  Cullen,  18  Pa.  St.,  138 
(1850) ;  §  663a. 
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ter  constitute  a  majority  or  a  minority,  and  though  these  stock- 
holders object  in  meeting  assembled  or  individually  in  the  courts.' 
However,  if  the  contract  is  beyond  the  express  and  implied  powers 
of  the  corporation,  then  any  stockholder  may  have  the  contract  en- 
joined or  set  aside.  He  can  do  so  even  though  a  majority  of  the 
stockholders  approve  the  act  and  ratify  it  in  meeting  assembled. 
He  may  resort  to  the  courts.^ 

§  710.  The  expulsion  of  stoclcholders. —  The  law  forbids  the  di- 
rectors or  stockholders  of  a  corporation  having  a  capital  stock 
from  depriving  him  of  his  rights  as  a  stockholder.  He-  certainly 
cannot  be  deprived  of  his  right  to  dividends  equally  with  other 
stockholders.'  He  cannot  be  deprived  of  his  right  to  vote.^  And 
it  is  clear  that  his  various  rights  as  a  stockholder  cannot  be  taken 
from  him  by  any  or  all  of  the  ^ther  stockholders.  In  this  respect 
a  corporation  having  a  capital  stock  is  clearly  different  from  a  cor- 
poration formed  for  religious,  social,  charitable  and  other  similar 
purposes.  The  former  is  for  purposes  of  gain,  and  the  property 
which  is  represented  by  stock  cannot  be  taken  from  a  stockholder 
by  expelling  him  from  the  corporation.' 

§  711.  Stocfclwlders  cannot  change  the  directors  except  at  elec- 
tions.— The  term  of  office  of  directors  is  usually  fixed  by  the  charter 
of  the  corporation  or  the  statutes  appl3nng  to  it.  Such  being  the  case, 
a  director  having  been  elected  is  entitled  to  hold  his  position  until 
the  expiration  of  his  term  of  office.    He  cannot  be  turned  out  either 

'  Beveridge  v.  New  York  Elevated  E'y  were  to  go  out  of  office  in  four  days. 

Co.,  112  N.  Y.,  1  (1889) ;  Flagg  v.  Metro-  Hutchinson  v.  Green,  1  S.  W.  Rep.,  863 

politan,   etc.j  E'y  Co.,   20  Blatch.,  142  (Ma,  1886).     An  extension  of  a  railway 

(1881);  People  u.  Metropolitan  E'y  Co.,  cannot  be  enjoined   merely  because  a 

26  Hun,  83  (1881) ;  Nashua,  etc.,  R  R.  majority    of    stockholders    oppose    it. 

Co.  V.  Boston,  etc.,  R.  E.  Co.,  27  Fed.  Ultra  vires  must  be  alleged.     Moses  v. 

Eep.,  821  (1886).     Contra,  Metropolitan  Tompkins,  4  S.  Eep.,  763  (Ala.,  1888) ;  21 

E'y  Co.  V.  Manhattan  R'y  Co.,  15  Am.  &  Pac.  Rep.,  373. 

Eng.  R'y  Cas.,  1  (N.  Y.  Com.  PI.,  1884).  ^part  IV  of  this  work  discusses  this 
Cf.  Harkness  v.  Manhattan  E'y  Co.,  54  subject     As  regards  the  relation   and 
N.  Y.  Sup.  Ct.,  174  (1886) ;  Cass  v.  Man-  rights  of  stockholders  towards  suits  and 
Chester,  etc.,  Co.,  9  Fed.  Rep.,  049  (1881) ;  compromises  of  suits  by  or  against  the 
also  g  712,  infra.    The  result  is  that  di-  corporation,  see  §  750,  infra. 
rectors  are  never  obliged  to  consult  the  'See  g  542,  supra. 
stockholders  in  meeting  assembled,  nor  *  See  g  618,  supra. 
as  a  majority,  as  regards  corporate  con-  '  The  right  to  forfeit  stock  for  non- 
tracts.    But  the  directors  must  consider  payment  of  calls  may  possibly  be  called 
that   any   stockholder   may  object    to  an  "  expulsion,"  but  is  a  misuse  of  that 
ultra  vires   acts.     Thus,    stockholders  term.    See  ch.  VIII,  supra.     Brokers' 
cannot  control  the  direction  of  the  di-  associations  frequently  have  by-laws  au- 
rectors  when   the   latter   direct  an  as-  thorizing  the  expulsion    of    members, 
signment  to  be  made  for  the  benefit  of  Concerning  expulsion  in    general,  see 
creditors.    So  held  though  the  directors  §  700&,  supra. 
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by  the  stockholders  or  the  directors,'  or  hj  a  court.^  Sometimes, 
however,  the  charter,  statutes  or  by-lavys  authorize  and  empower 
the  stockholders  to  remove  directors  at  any  time.'  And  where  the 
stockholders  have  power  by  charter  or  statute  to  remove  directors 
for  cause,  the  exercise  of  their  discretion  therein  will  not  be  re- 
viewed in  equity.*  So,  likewise,  where  such  a  power  is  given  to 
the  stockholders,  a  court  of  chancery  will  not  enjoin  the  holding 
of  a  meeting  called  by  the  stockholders  to  consider,  among  other 
matters,  the  removal  of  the  directors.'  The  president  of  the  cor- 
poration, duly  elected  by  the  board  of  directors,  does  not  hold  his 
position  at  the  pleasure  of  the  board.* 

§  712.  Directors  —  Their  power  as  a  hoard  and  as  individuals  to 
contract  for  the  corporation. —  All  contracts  of  a  corporation  are  to 
be  made  by  or  under  the  direction  of  its  board  of  directors.  The 
board  of  directors  make  corporate  contracts  by  a  regular  vote  of 
the  board ;  or  by  authorizing  an  agent  to  make  them ;  or  by  allow- 
ing an  agent  to  assume  and  exercise  that  power ;  or  by  accepting  a 
contract  or  its  benefits  after  it  has  been  made  by  an  unauthorized 
agent.  But  in  all  cases  the  board  of  directors  and  not  the  stock- 
holders, nor  the  president,  secretary,  treasuTer  or  other  agent,  is 


1  Imperial,  etc.,  Hotel  Co.  v.  Hampson, 
L.  R.,  23  Ch.  D.,  1  (1883);  Nathan  v. 
Tompkins,  83  Ala.,  437  (1886),  holding, 
also,  that  an  election  is  wholly  void 
where  part  of  those  elected  are  to  fill 
the  place  of  oflScers  illegally  removed, 
there  being  no  particular  persons  desig- 
nated to  fill  the  legal  vacancies.  See, 
also.  Berry  v.  Cross,  3  Sand.  Ch.,  1  (1845) ; 
Gorman  v.  Guardian  Sav.  Bank,  4  Mo. 
App.,  180  (1877).  Cf.  dicta  in  State  of 
Ohio  V.  Brice,  7  Ohio  (pt  2d),  83  (1836); 
Adamantine  Brick  Co.  v.  Woodruff,  4 
MaoArthur,  318 ;  Burr  v.  McDonald,  8 
Gratt.,  306  (1846) ;  Bayless  v.  Orme,  Free- 
man's Ch.  (Miss.),  161  (1841).  A  director, 
however,  may  resign,  and  in  such  a  case 
the  corporation  may  accept  the  resigna- 
tion. Cloutman  v.  Pike,  7  N.  H.,  309 
(1884),  a  municipal  coi-poration  case.  It 
has  not  yet  been  decided  whether,  when 
there  is  no  such  express  power,  there  is 
an  implied,  power  in  the  shareholders  of 
a  company  to  remove  a  director  from 
his  office  by  a  resolution  duly  passed  at 
a  meeting  properly  convened  for  that 
purpose,  but  the  better  opinion  seems  to 


be  that  there  is  where  the  term  of  office 
is  not  fixed.  See  Brown  v.  La  Trinidad, 
37  Ch.  D.,  1 ;  Isle  of  Wight  R'y  Co.  i'. 
Tahourdin,  35  Ch.  D.,  830. 

2  Johnston  v.  Jones,  33  N.  J.  Eq.,  316 
(1873).    See,  also,  §§  630,  746. 

3  Such  is  the  law  in  Ohio,  West  Vir- 
ginia and  many  other  states.  See  Part 
VII,  infra.  Such,  also,  is  the  law  appli- 
cable to  national  banks.  See  §  5136, 
TJ.  S.  R  S. ;  also,  Taylor  v.  Button,  43 
Barb.,  195  (1864).  The  fact  that  a  secre- 
tary's salary  is  annual  does  not  pi-event 
the  company  from  discharging  him  at 
any  time,  where  the  by-laws  provide  for 
removal  at  any  time.  Douglass  v.  Mer- 
chants' Ins.  Co.,  118  N.  Y.,  484  (1890). 
The  president  may  remove  the  teller. 
Harrington  v.  First  Nat'l  Bank,  Thomp- 
son's N.  B.  Cases,  760  (1878). 

« Inderwick  v.  Snell,  3  Mac.  &  G.,  316^ 
(1850). 

6  Isle  of  Wight  R'y  Co.  v.  Tahourdin, 
L.  R.,  25  Chan.  Div.,  320  (1883). 

6  Archer  v.  Whiting,  7  S.  Rep.,  53  (Ala, 
1889). 
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the  original  and  supreme  power  in  corporations  to  malce  corporate 
contracts.  The  stockholders,  indeed,  have  very  few  functions.' 
The  board  of  directors  have  the  widest  of  powers.  All  of  the 
various  acts  and  contracts  which  a  corporation  may  enter  into'  are 
entered  into  by  and  through  the  board  of  directors.  Th^  board  of 
directors  make  or  authorize  the  making  of  the  notes,  bills,  mort- 
gages, sales,  deeds,  liens  and  contracts  generally  of  the  corporation. 
They  appoint  the  agents,  direct  the  business  and  govern  the  policy 
and  plans  of  the  corporation.  They  institute,  prosecute,  compro- 
mise or  appeal  suits  at  law  and  in  equity  which  the  corporation 
brings  or  has  brought  against  it.'  But  there  are  limitations  on 
their  powers.  If  the  board  of  directors  attempt  to  do  an  act  or 
make  a  contract  which  the  corporate  charter  does  not  give  the  cor- 
poration the  power  to  do  or  enter  into,  then  any  stockholder  may 
enjoin  that  act  or  contract.^  Moreover,  the  directors  can  contract 
and  act  only  as  a  board,  duly  notified  and  assembled.  The  mem- 
bers of  the  board  cannot  agree  separately  and  outside  of  the  meet- 
ing and  thereby  bind  the  corporation.*  Nor  can  a  minority  of  the 
board  meet  and  bind  the  board.  A  majority  must  be  present,  and 
then  a  majority  of  that  majority  binds  the  corporation." 
A  single  director  has  no  power  to  contract  for  the  corporation.' 

'  See  §§  708,  711,  supra.  v.  Cairo,  etc.,   E.  E.  Co.,  37  N.  J.   L, 

2  See  ch.  SLI,  and  in  fact  most  of  the  98  (1874),  where  a  director  sold  bonds ; 

preceding  chapters  of  this  book.  Lockwood    v.    Thunder,    etc.,    Co.,  43 

'  See  §  750,  in/ra.  Mich.,  536' (1880);  Bramah  v.  Roberts, 

*  See  ch.  XL.  As  to  ratification  of  3  Bing.  N.  C,  963  (1837),  where  a  di- 
such  acts  by, the  stockholders,  see  ch.  rector  accepted  a  bill;  Rice  v.  Penin- 
XLIV,  infra.  sular  Club,  53  Mich.,  87  (1883),  where  a 

*  See  §  713a,  infra.  director  said  that  a  purchase  was  all 
'Id.  right.  But  in  Bradstreet  v.  Bank  of 
'  See  the  cases  under  §  716,  infra,     Rutland,  43  Vt.,  128  (1869),  it  was  held 

where  the  president  even,  who  is  nearly  that  an  employee  who  was  employed  by 

always  a  director,  was  lield  not  to  have  three  directors  might  recover.    If  the 

power  to  contract.    A  dn-ector  has  no  corporation  is  only  an  intermediary  of 

authority  to  contract.    Noblesville,  etc.,  title,  such  as  payee  and  indorser,  the 

Co.  V.  Loehr,  24  N.  E.  Rep.,  579  (Ind.,  indorsee  may  recover  against  the  maker 

1890) ;  AUemong  v.  Simmons,  23  N.  E.  without  making  strict  proof  as  to  the 

Rep.,  768  (Ind.,   1890);  Goodyear,   etc.,  authority  of  the  directors  to  indorse. 

Co.  V.  George,  etc.,  Co.,  11  S.  Rep.,  370  Smith  v.  Johnson,  3  H.  &  N.,  323  (1858). 

(Ala,  1892).    See,  also,  Chicago,  etc.,  R.  He  is  not  an  agent  to  discount  paper. 

R.  Co.   V.  James,   33  Wis.,  194  (1867) ;  "Washington  Bank  v.  Lewis,  39  Mass.,  24 

Trundy  v.  Hartford,  etc.,   Co.,  6  Rob.  (1839).     Nor  to  agree  to  give  extra  pay. 

(N.    Y.),   313    (1868),   where  a  director  Stoystown,  etc.,  Co.   v.   Craver,  45  Pa, 

employed  a  broker ;  New  Haven,  etc.,  St.,  386  (1863) ;  Lindley  on  Partnership, 

Co.  V.  Hayden,    107  Mass.,  535,   where  p.  244  (Callaghan  &  Co.,  1881) ;  2  N.  Y. 

a   director,  stockholder   and   overseer  City  Ct.  Rep,,  269. 
contracted  to  extend  the  business ;  Titus 
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It  is  perfectly  legal,  however,  for  a  board  of  directors  to  delegate 
to  an  agent  the  power  to  make  a  contract,'  and  this  agent  may,  of 
course,  be  a  director  as  well  as  a  third  person.^  The  board  of  di- 
rectors and  the  corporation  are  bound  also  by  the  contracts  of  a 
person  who  has  assumed  to  contract  for  the  company,  and  for  some 
time  has  been  allowed  by  the  board  to  so  act  and  contract.'  So, 
also,  the  board  of  directors  and  the  corporation  are  bound  by  an 
unauthorized  agent's  contract  when  the  contract  is  acquiesced  in 
or  the  benefits  of  that  contract  are  accepted ;  *  or  when  the  corpo- 
ration expressly  ratifies  and  confirms  the  contract.* 

It  is  an  important  principle  of  law  that  a  corporation  is  liable 
on  a  contract  the  benefit  of  which  it  accepts,  even  though  such 
contract  was  not  authorized  by  the  board  of  directors.  Thus,  a 
contract  signed  in  the  corporate  name,  but  without  the  authority 
of  the  board  of  directors,  may  be  validated  by  the  corporation  act- 
ing under  it  for  a  year.' 

'Spear  v.  Ladd,  11  Mass.,  94  (1814);    corporation  is  not  bound.    Lawrence  v. 


Northampton  Bank  v.  Pepoon,  11  Mass., 
288  (1814),  where  a  director  was  author- 
ized to  indorse  a  note ;  Bank  Commis- 
sioner V.  Bank  of  Brest,  Harring.  Ch., 
106  (1840);  Stevens  v.  Hill,  29  Me.,  133 
(1848);  Lester  v.  Webb,  1  Allen,  34 
(1861) ;  Abbott  v.  American  H.  R  C!o., 
33  Barb.,  578  (1861);  United  States  Bank 
V.  Dana,  6  Pet,  51  (1833);  Metropolis 
Bank  v.  Jones,  8  Pet.,  12,  16  (isk); 
Percy  v.  Millaudon,  5  La.,  568  (1833) ; 
Pennsylvania  Bank  v.  Reed,  1  Watts  & 
S.,  101  (1841);  Eidgway  v.  Farmers' 
Bank,"  12  S.  &  E.,  256  (1824);  Leavitt  v. 
Yates,  4  Edw.  Ch.  134  (1843).  As  to 
delegation  of  discretionary  powers,  see 
§  715,  infra;  5  N.  Y.  Sapp.,  529. 

*  A  director  who  is  authorized  to  pur- 
chase and  pay  in  stock  cannot  agree  to 
pay  in  cash.  Hayden  v.  Middlesex,  etc., 
Co.,  10  Mass.,  403  (1883).  Authority  to 
a  director  to  make  contract  for  the  sale 
of  land  does  not  authorize  him  to  con- 
vey the  land.  Green  v.  Hugo,  17  S.  W. 
Eep.,  79  (Tex.,  1891). 

'  See  many  cases  in  the  following  sec- 
tions. Also  Beers  v.  Phoenix,  eta,  Co., 
14  Barb.,  358  (1852),  where  a  director 
and  secretary  borrowed  money  as  he 
was  accustomed  to  do.  But  unless  the 
custom  is  known  to  the  directors  the 


Gebhard,  41  Barb.,  575  (1864).  And  the 
act  must  be  intra  vires.  Women's,  etc.. 
Union  v.  Taylor,  8  Col.,  75  (1884). 

^See  many  cases  in  subsequent  sec- 
tions herein.  Also  New  York,  etc., 
Co.  V.  Phoenix  Bank,  3  N.  Y,  156  (1849), 
where  loans  of  the  company's  money 
were  made  by  a  director. 

6  See  §  706,  supra,  on  promoters'  con- 
tracts. 

«  Jourdan  v.  Long  I  E.  E.,  115  N.  Y., 
380  (1889).  Although  a  sale  of  property 
is  not  authorized  by  the  board  of  direct- 
ors, yet  if  they  accept  the  pay  the  sale  is 
valid.  Beach  v.  Miller,  22  N.  E.  Eep., 
464  (111.,  1889).  Where  a  contractor  does 
extra  work  upon  the  assurance  of  a  di- 
rector that  the  company  will  pay  for  it, 
and  had  agreed  so  to  do  at  a  meeting^ 
and  a  majority  of  the  directors  knew  of 
the  extra  work,  the  company  is  liable 
therefor.  Tryon  v.  White,  etc.,  Co.,  25 
Atl.  Eep.,  713  (Conn.,  1893).  Eatification 
In  the  case  of  a  land  contract  may  have 
to  be  in  writing  to  satisfy  the  statute  of 
frauds.  Salfield  v.  Sutter,  etc.,  Co.,  29 
Pac.  Eep.,  1105  (Cal.,  1892).  It  may  be  a 
question  of  fact  for  the  jury  as  to 
whether  the  company  accepted  the  con- 
tract or  not  Chapin  v.  Cambria,  etc. 
Co.,  23  Atl.  Eep.,  1041  (Pa.,  1891).  Where 
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An  express  vote  of  the  directors  authorizing  a  note  need  not  be 
proved  where  the  corporation  whose  obligation  is  in  question  is 
engaged  in  a  business  the  nature  of  which  and  the  duties  in  rela- 
tion to  which  require  or  justify  the  giving  of  negotiable  instruments 
without  the  officers  being  authorized  thereto  by  a  special  vote  to 
that  effect.' 

§  713.  De  facto  directors  and  officers  of  a  corporation —  The  va- 
lidity of  their  contracts. —  A  de  facto  officer  is  one  who  has  the  repu- 
tation of  being  the  officer  he  assumes  to  be  and  yet  is  not  entitled 
to  the  office  in  point  of  law.^    A  dejure  officer  is  one  who  has  the 

all  the  directors  and  all  the  stock  except  such  a  case  that  the  directors  had  not 
one  share  assent  to  borrowing  money 
and  giving  a  mortgage,  the  money  being 
used  in  the  business,  the  loan  and  mort- 
gage may  be  enforced.  Witter  v.  Grand 
Eapids,  etc.,  Co.,  47  N.  W.  Rep.,  729 
<Wis.,  1891).  A  board  of  directors  may 
ratify  and  thereby  validate  a  mortgage 
which  may  have  been  executed  without 
authority.  Allis  v.  Jones,  45  Fed.  Rep., 
148  (1891).  A  corporation  is  liable  for 
work  done,  although  the  officer  employ- 
ing plaintiff  had  himself  contracted  to 
do  the  work  for  the  corporation.  Plaint- 
iff had  no  notice  of  this  agreenjent 
Salt,  etc.,  Co.  v.  Mammoth,  etc.,  Co.,  33 
Pac  Rep.,  760  (Utah,  1890).  If  the  cor- 
poration admits  in  its  pleading  that  a 
<!ontract  was  entered  into,  a  judgment 
for  plaintiff  will  not  be  disturbed  al- 
though the  pleading  was  not  put  in  evi- 
dence. Teall  V.  Consolidated,  etc.,  Co., 
119  N.  Y.,  654  (1890).  A  reorgan- 
ized company  may  by  accepting  the 
benefits  of  a  contract  and  liability  of  the 
old  company  become  liable  therefor,  al- 
though the  meeting  of  the  directors  au- 
thorizing the  contract  was  informal. 
Baker  v.  Harpster,  22  Pac.  Rep.,  415 
<Kan.,  1889).  That  the  corporation  is 
liable  if  the  work  was  ordered  and  done 
for  its  benefit,  see  Grier  v.  Hazard,  13 
N.  Y.  Supp.,  583  (1891).  A  party  accept- 
ing the  benefit  of  a  contract  for  a  long 
time  cannot  repudiate  it  on  the  ground 
that  the  calls  for  the  meetings  of  the 
executive  committee  and  of  the  stock- 
holders which  authorized  the  contract 
•were  insufficient;  nor  can  he  set  up  in 


authorized  the  contract  Union  Pac. 
R'y  V.  Chicago,  etc.,  E'y.  51  Fed.  Rep., 
809  (1893).  Although  a  mortgage  was 
not  authorized,  yet  where  the  board  of 
directors  subsequently  provide  for  pay- 
ment of  part  of  it,  and  do  pay  part  of  it, 
they  ratify  it  Seal  v.  Puget  Sound,  etc., 
Co.,  83  Paa  Rep.,  314  (Wash.,  1893).  It 
is  a  ratification  of  a  contract  for  the  cor- 
poration to  admit  its  execution  in  a 
pleading.  Tingley  v.  Bellingham,  etc., 
Co.,  33  Pac.  Rep.,  7.S7  (Wash.,  1898). 
Ratification  by  a  company  of  an  agent's 
contract  is  not  binding  on  the  other 
party,  if  the  ratification  rejected  one 
provision  of  the  contract  Crabtree  v. 
St  Paul,  etc.,  Co.,  39  Fed.  Rep.,  746 
(1889).  Subsequent  ratification  of  the 
contract  in  toto  is  not  sufficient  unless 
the  other  party  assents.    Id. 

1  Martin  v.  Niagara,  etc.,  Co.,  132  N.  Y., 
165  (1890). 

2 "To  constitute  an  ofllcer  da  facto 
there  must  be  a  color  of  election  or  ap- 
pointment or  an  exei'cise  of  the  func- 
tions of  the  office  under  such  circum- 
stances and  for  such  length  of  time, 
without  interference,  as  to  justify  the 
presumption  of  a  due  election  or  ap- 
pointment The  mere  exercise  of  the 
functions  of  the  office  is  in  itself  insuf- 
ficient" Moses  V.  Tompkins,  84  Ala,, 
613  (1888).  See,  also.  King  v.  Bedford 
Level,  6  East  356 ;  Mechanics',  eta.  Bank 
V.  Burnett  etc.,  Co.,  83  N.  J.  Eq.,  236 
(1880).  See,  also,  Hamlin  v.  Kassafer,  15 
Pac.  Rep.,  778,  Jan.  5  (Oreg.,  1887> 
Contra,  Litchfield  Iron  Co.  v.  Bennett  7 
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lawful  right  to  the  office,  but  who  has  either  been  ousted  from  it 
or  has  never  actually  taken  possession  of  it.  An  officer  is  de  facto 
when  the  statute  under  which  he  holds  office  is  unconstitutional;' 
or  when  he  was  elected  but  was  ineligible,^  or  was  irregularly  or 
illegally  elected.'  An  officer  who  holds  over  by  reason  of  the 
failure  of  tha  corporation  to  elect  his  successor  is  not  only  a  de 
facto  but  a  dejure  officer.* 

The  contracts  of  an  officer  de  facto,  acting  within  the  sphere  of 
his  office,  are  binding  upon  the  corporation.* 


Cow.,  234  (1827);  Clark  v.  Farmers'  Mfg; 
Co.,  15  Wend.,  356  (1836);  Wait  v.  Min- 
ing Co.,  36  Vt,  18  (1863).  See,  also.  Wait 
on  Insolvent  Corporations,  §  23.  Officers 
are  still  de  facto  after  judgment  of 
ouster  is  rendered,  but  before  its  entry, 
even  though  they  acted  with  knowledge 
of  the  decision.  Mining  Co.  v.  Anglo, 
«ta.  Bank,  104  U.  S.,  193  (1881);  S.  C.  in 
U.  S.  Ct  CL,  6  Rep.,  705.  Of.  Walker  v. 
Flemming,  70  N.  C,  483  (1874).  In  McCall 
V.  Byram,  etc.,  Co.,  6  Conn.,  438  (1827), 
it  is  held  that  a  secretary  is  de  facto 
only  where  there  is  at  least  a  pretended 
election.  See  Hamlin  v.  Eassaf  er,  supra. 
A  demand  on  a  corporation  for  certain 
property  is  not  proved  by  showing  a  de- 
mand on  those  who  afterwards  became 
ita  incorporatora  and  officers.  McCal- 
lum  V.  Purssell,  etc.,  Co.,  1  N,  Y.  Supp., 
■428  (1888).  Directors  whose  title  is  con- 
tested are  not  de  facto  officers  as  against 
the  old  officers  holding  over.  Ellsworth, 
etc.,  Ca  V.  Faunce,  10  AtL  Rep.,  250 
(Ma,  1887). 

The  following  definitions  have  been 
given  of  an  officer  de  facto:  "  One  who 
has  the  reputation  of  being  the  officer 
he  assumes  to  be,  and  yet  is  not  a  good 
officer  in  point  of  law."  Parker  v.  Kett, 
1  Lord  Raymond,  658 ;  The  King  v.  The 
Corporation  of  Bedford  Level,  6  East, 
368.  "  One  who  actually  performs  the 
duties  of  an  office,  with  apparent  right 
and  under  claim  and  color  of  an  ap- 
pointment or  election."  Brown  v.  Lunt, 
37  Maine,  428.  "  One  who  has  the  color 
of  right  or  title  to  the  office  lie  exercises ; 
one  who  has  the  apparent  title  of  an  of- 
ficer Ae  jure."    Brown  v.  O'Connell,  36 


Conn.,  451.  "On  the  one  hand  he  is 
distinguished  from  -a  mere  usurper  of 
an  office,  and  on  the  other  from  an  offi- 
cer dejMre."  Mallett  V.  Uncle  Sam  G.  & 
S.  M.  Co.,  1  Nev.,  197;  Plymouth  v. 
Painter,  17  Conn.,  588.  In  the  case  of 
State  V.  Curtis,  9  Nev.,  335  (1874),  the 
court  held  that  in  order  to  make  a  per- 
son an  officer  de  facto  he  should  in  some 
way  have  been  put  into  the  office  and 
have  secured  such  a  holding  thereof  as 
to  be  considered  in  peaceable  possession 
and  actually  ezercising  the  functions  of 
an  officer ;  an  intrusion  by  force  is  not 
sufficient. 

1  Leach  v.  People,  13  N.  E.  Rep.,  726 
(IlL,  1887). 

2  Dispatch,  etc.,  Co.  v,  Bellamy,  etc., 
Co.,  13  N.  H.,  305  (1841).  Cf.  ch.  XXXVIL 

SBaird  v.  Bank  of  Washington,  11 S.  & 
R,  411  (1834),  where  a  minority  of  the 
directors  elected  him;  Delaware,  etc., 
Co.  V.  Pa.,  etc.,  Co.,  31  Pa.  St,  131  (1853), 
where  the  president  was  not  a  resident 
as  required  by  statute. 

<See  §  620,  supra;  Thorington  v. 
Gould,  59  Ala.,  461  (1877).  Contra.  Curl- 
ing V.  Chalklen,  3  M.  &  S.,  496,  510 
(1833);  Peppin  v.  Cooper,  2  B.  &  Aid., 
431  (1819);  People  v.  Twaddell,  18  Hun, 
437  (1879). 

'  St  Luke's  Church  v.  Matthews,  4 
Dessaus.,  578  (1815) ;  Vernon  Society  v. 
Hills,  6  Cow.,  23  (1826);  All  Saints 
Church  V.  Lovett,  1  Hall,  191  (1828); 
Lovett  V.  German  Reformed  Church,  12 
Barb.,  67  (1852) ;  Riddle  v.  Bedfoi-d,  7  & 
&  R,  892  (1831);  York  County  v.  Small, 
1  Watts  &  S.,  315  (1841) ;  Kingsbury  v. 
Ledyard,    2    id.,    41    (1841);    Despatsh 
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Where  corporations  allow  persons  to  act  publicly  as  their  oflS- 
cers,  their  right  to  act  in  the  oflSces  will  be  presumed  in  favof  of 
third  parties  contracting  with  the  corporations  through  them.* 


Line  v.  Bellamy  Manufacturing  Co.,  13 
N.  H.,  205  (1841) ;  Smith  v.  Erb,  4  Gill, 
437  (1846) ;  Burr  v.  McDonald,  3  Gratt., 
206,  215  (1846);  Granville  Charitable 
Ass'n  V.  Baldwin,  1  Met,  359  (1840); 
Green  v.  Cady,  9  Wend.,  414  (1833); 
Elizabeth  City  Academy  v.  Lindsey,  6 
Ired.,  476  (1846) ;  McCall  v.  Byram  Manuf. 
Co.,  6  Conn.,  428  (1837);  Lathrop  v.  Sci- 
oto Bank,  8  Dana,  115  (1839);  Delaware 
Canal  Co.  v.  Penn.  Coal  Co.,  21  Pa.  St., 
131  (1853) ;  St  Mary's  Bank  v.  St  John, 
25  Ala.,  566  (1854) ;  Baird  v.  Washington 
Bank,  11  S.  &  E.,  411  (1824);  Ex  parte 
Rogers,  7  Cow.,  530,  n.  (1837) ;  Doremus 
V.  Dutch  Reformed  Ch.,  3  Green,  Ch., 
332  (1835) ;  Matter  of  Mohawk  &  Hud- 
son R.  R.  Co.,  19  Wend.,  135  (1838); 
Matter  of  Chenango  Ins.  Co.,  19  id.,  635 
(1838);  Blandford  v.  School  Disti-ict,  3 
Cush.,  89  (1848) ;  Sampson  v.  Bowdoin- 
ham  Co.,  36  Me.,  78  (1853):  Penobscot  v. 
Dunn,  39  Me.,  587  (1855) ;  Fairfield  Turn- 
pike Co.  V.  Thorp,  13  Conn.,  173(1839); 
King  V.   Bedford    Level,  6    East,   356, 

868  (1805);  Parker  v.  Kett,  1  Lord  Ray- 
mond, 658  (1701);  Wild  v.  Passama- 
quoddy  Bank,  3  Mason,  505  (1835) ;  Bar- 
rington  v.  Washington  Bank,  14  S.  &  R, 
405  (1826);  Minor  v.  Mechanics'  Bank, 
1  Pet,  46  (1828) ;  Cahill  v.  Kalamazoo 
Ins.  Co.,  3  Doug.,  124  (1845) ;  McGarzell 
V.  Hazelton  Coal  Co.,  4  W.  &  S.,  424 
(1843),  an  action  for  a  penalty,  in  which 
evidence  was  admitted  to  show  that 
the  person  representing  the  company 
was  an  officer  de  facto;  In  re  County, 
eta,  Co.,  L.  R.,  5  Cb.,  288  (1870);  Maho- 
ney  v.  East,  etc.,   Co.,  L.   R,  7  H.  L., 

869  (1875);  Partridge  v.  Badger,  25 
Barb.,  146  (1857),  where  the  treasurer 
was  only  de  facto;  Doremus  v.  Dutch, 
eta,  Co.,  3  N.  J.  Eq.,  332  (1835),  where 
seceding  trustees  made  a  mortgage ;  Me- 
chanics', etc..  Bank  v.  Burnet,  etc.,  Co., 
33  id.,  236  (1880),  and  Charitable  Ass'n 
V.  Baldwin,  43  Mass.,  359  (1840),  where 


de  facto  directors  brought  suits;  Clark 
V.  Town  of  Easton,  14  N.  E.  R^.,  794 
(Mass.,  1888) ;  Cooper  v.  Curtis,  30  Me., 
488  (1849),  holding  that  debtors  to  the 
corporation  cannot  set  this  up ;  Susque- 
hanna, etc.,  Co.  V.  General  Ins.  Co.,  3 
Md.,  305  (1853),  holding  that  a  president 
who  executes  an  instrument  I3  pre- 
sumed to  be  president;  Hackensack, 
etc.,  Co.  V.  De  Kay,  36  N.  J.  Eq.,  548 
(1883),  where  de  facto  directors  gave  a 
mortgage.  Directors  who  are  elected 
at  a  stockholders'  meeting  not  properly 
called  cannot  make  and  enforce  calls. 
Haw  beach,  eta,  Co.  v.  Teague,  5  H.  & 
N.,  151  (1860).  A  board  of  directore  who 
ai'e  ineligible  cannot  revoke  an  agree- 
ment to  arbitrate  a  suit  Richards  V. 
Attleborough  Nat'l  Bank,  19  N.  E.  Rep., 
353  (Mass.,  1889).  An  exhibition  corpo- 
ration is  liable  for  premiums  although 
the  exhibition  was  conducted  by  de 
facto  officers,  whose  title  to  office  was 
held  to  be  bad  a  month  prior  to  the  ex- 
hibition. Richards  v.  Farmers',  etc.. 
Institute,  36  Atl.  Rep.,  210  ;Pa.,  1893). 

1  United  States  Bank  v.  Dandridge, 
12  Wheat,  64  (1829);  Union  Bank  v. 
Ridgely,  1  Harris  &  G.,  392  (1827) ;  Bar- 
rington  v.  Washington  Bank,  14  S.  & 
R,  431  (1836) ;  Wild  v.  Passamaquoddy 
Bank,  8  Mason,  505  (1835);  Perkins  v. 
Washington  Ins.  Co.,  4  Cow.,  645  (1835); 
Troy  Turnpike  Co.  v.  M'Chesney,  31 
Wend.,  396  (1839) ;  Doremus  v.  Dutch 
Reformed  Church,  2  Green,  Ch.,  333 
(1835);  Warren  v.  Ocean  Ins.  Ca,  16 
Me.,  439(1839);  Badger  v.  Cumberland 
Bank,  36  Me.,  428  (1846) ;  Davidson  v. 
Bridgeport,  8  Conn.,  472  (1831);  Selma 
&  T.  R  R.  Co.  V.  Tipton,  5  Ala.,  787 
(1843) ;  Detroit  v.  Jackson,  1  Doug.,  106 
(1843);  Farmei-s'  Bank  v.  Chester,  6 
Humph.,  458  (1846) ;  Hall  v.  Carey,  5  Ga., 
359  (1848);  Conover  v.  Albany  Ins.  Co., 
1  Comst,  290  (1848);  Lohman  v.  New 
York  &  E.  R  R  Co.,  3  Sandf.,  39  (1848); 
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The  de  facto  director  cannot  avoid  a  liability  by  setting  up  that 
he  was  not  a  de  jure  director;  ^  nor  collect  a  salary  as  a  defaoto  of- 
ficer; '  nor  make  a  note  to  himself  and  claim  that  his  office  gave 
him  the  authority.'  A  de  facto  officer  is  ousted  by  a  quo  warranto 
proceeding*  and  not  by  a  suit  in  equity,'  nor  by  an  action  in  tres- 
pass," nor  a  writ  of  prohibition.' 

§  Yl3a.  Meetings  of  directors  —  Place  —  Notice  —  Action  without 
meeting  —  Quorum. —  A  meeting  of  the  directors  of  a  corporation 
may  be  held  outside  of  the  state  creating  the  corporation,  unless 
the  charter  or  a  statute  expressly  forbids  such  a  meeting.  The 
acts,  proceedings  and  contracts  of  a  .meeting  of  the  board  of  direct- 
ors held  outside  of  the  state  are  valid  and  enforceable.' 


Beers  v.  Phoenix  Glass  Co.,  14  Barb., 
358  (1853) ;  Alabama  Bank  v.  Come'gys, 
13  Ala.,  773  (1848) ;  Mead  v.  Keeler,  24 
Barb.,  30  (1857) ;  Fryeburg  Canal  Co.  v. 
Frye,  5  Greenl.,  38  (1837);  Northern 
Liberties  Bank  v.  Cresson,  13  S.  &  E., 
806  (1824). 

1  Keyser  v.  McKissam,  3  Eawle  (Fa.), 
139  (1838),  involving  a  bond ;  Bank  of 
St.  Mary's  v.  St.  John,  35  Ala.,  56G 
(1854) ;  West  Bank  of  Scotland  and  its 
Liquidators  v.  Baird  and  others,  11  Vol. 
Cases  in  Court  Sessions  (3d  series), 
pp.  96-121. 

2 Riddle  v.  Bedford  County,  7  S.  &  R 
(Pa.),  386  (1831). 

5  Lebanon,  etc.,  Co.  v.  Adair,  85  Ind., 
344  (1883). 

*See  §§  615,  619,  supra.  A  superin- 
tendent elected  by  de  facto  directors 
may  be  busted.  State  v.  Curtis,  9  Nev., 
325  (1874). 

5  Id. 

6  Kingsbury  v.  Ledyard,  2  W.  &  S., 
37  (1842). 

'San  Jose,  etc.,  Bank  v.  Sierra,  etc., 
Co.,  63  Cal.,  179  (1883). 

8  Wright  V.  Bundy,  11  Ind.,  398,  404 
(1858),  where  a  mortgage  of  a  railway 
incorporated  by  Indiana  was  held  valid 
though  executed  in  Ohio;  Bassett  v. 
Monte  Christo,  etc.,  15  Nev.,  293,  where 
power  to  issue  bonds  and  mortgage  real 
property  in  Nevada  was  conferred  at  a 
meeting  of  directors  held  in  New  York, 
the  corporation  having  been  chartered 
by  Pennsylvania  —  but  here  the  charter 


authorized  the  corporation  to  meet  and 
act  at  anyplace  in  the  United  States; 
Ohio,  etc.,  R.  R  Co.  v.  McPherson,  35 
Mo.,  13  (1864),  where  calls  for  payment 
of  subscriptions  to  stock  made  by  a 
board  of  directors  at  meetings  held  out- 
side of  the  state  creating  the  corpora- 
tion were  held  to  be  valid ;  Wood  Hy- 
draulic, etc.  V.  King,  45  Ga.,  34  (1872),  in 
which  the  minutes  of  a  meeting  of  di- 
rectors held  out  of  the  state  chartering 
their  company  were  held  to  be  evidence 
of  the  acts  of  the  board  in  making  con- 
tracts in  other  states.  Directors'  meet- 
ing out  of  the  state  may  authorize  a 
mortgage  on  real  estate.  Saltmarsh  ix 
Spaulding,  17  N.  E.  Rep.,  31G  (Mass., 
1888);  ftichwald  v.  Com.,  etc.,  Co.,  106 
III.,  439  (1883);  Galveston  R.  v.  Cow- 
drey,  11  Wall.,  459,  476  (1870),  in  which 
it  was  held  that  bona  fide  holders  of 
railroad  bonds  could  not  be  prejudiced 
by  the  fact  that  the  mortgage  by  which 
they  were  secured  was  executed  by 
virtue  of  a  resolution  of  directors  at  a 
meeting  held  out  of  the  state  which 
chartered  the  road ;  Bellows  v.  Todd,  39 
lowd,  209, 317  (1874),  where  a  conveyance 
of  real,  estate  was  authorized ;  Armes  v. 
Conatit,  36  Vt,  744  (1864);  McCall  v. 
Byram  Mfg.  Co.,  6  Conn.,  428  (1837); 
Smith  V.  Alvord,  63  Barb.,  415  (1866). 
Cf.  Ormsby  V.  Vermont,  etc.,  Co.,  56  N. 
Y.,  683  (1874) ;  Aspinwall  u  Ohio,  etc.,  R. 
R.  Co.,  30  Ind.,  493,  497  (1863).  Corpora- 
tions incorporated  in  New  Jersey  were 
formerly  required  by  statute  to  hold  their 
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There  has  been  some  controversy  and  doubt  as  to  the  necessity 
of  giving  notice  of  directors'  meetings.  Many  oases  apply  to  di- 
rectors' meetings  the  same  rules  that  apply  to  stockholders'  meet- 
ings. Other  cases  hold  that  less  formality  and  strictness  is  required 
in  calling  a  directors'  meeting.  Probably  the  former  rule  is  safer, 
although  the  latter  rule  will  ultimately  prevail* 


directors'  meetings  within  that  stata 
miles  V.  Parrish,  14  N.  J.  Eq.,  380  (1863). 
President  may  call  meeting  of  directors 
at  place  other  than  chief  place  of  busi- 
ness. Corbett  v.  Woodward,  5  Sawyer, 
i  403  (1879).  A  person  who  participates 
in  a  directors'  meeting  held  out  of  the 
state  cannot  object  to  it  on  that  ground. 
Wood  V.  Boney,  21  Atl.  Rep.,  574  (N.  J., 
1891).  The  directors  may  hold  their 
meetings  outside  of  the  state.  Missouri, 
etc.,  Co.  V.  Eeinhard,  21  S.  W.  Rep.,  488 
(1893). 

iThe  following  decisions  will  throw 
light  upon  this  subject :  An  assignment 
for  the  benefit  of  creditors  authorized 
at  a  meeting  of  the  board  of  directors 
where  a  part  of  the  directors  were  ab- 
sent and  had  no  notice  thereof  is  not 
valid.  Simon  v.  Sevier,  etc.,  Assoa,  14 
S.  W.  Rep.,  1101  (Ark.,  1890).  Notice  of 
a  meeting  of  directors  is  presumed. 
Hardin  v.  Iowa,  etc..  Con.  Co.,  43  N.  W. 
Rep.,  543  (Iowa,  1889).  Notice  of  a  di- 
rectors' meeting  need  not  be  given  to  a 
director  who  resides  abroad,  nor  to  an- 
other director  who  is  traveling  abroad. 
The  court,  however,  refused  to  lay  down 
the  broad  rule  that  no  notice  in  any 
case  need  be  given  to  directors  who  ^re 
abroad.  Halifax,  etc..  Co.  v.  Francklyn, 
63  L.  T.  Rep.,  563  (1890).  Notice  of  a  di- 
rectors' meeting  cannot  be  waived  in 
advance  by  a  director  where  the  time 
and  purpose  of  the  meeting  liave  not  yet 
been  determined  upon.  lie  Portuguese, 
etc-.,  Mines,  63  L.  T.  Rep.,  88  (1889).  A 
meeting  of  the  directors  may  be  valid 
although  two  of  them,  being  absent 
from  the  state,  did  not  receive  the  no- 
tice. Chase  v.  Tuttle,  55  Conn.,  455. 
Where  three  of  seven  directors  are  non- 
residents, one  having  sold  his  stock,  one 
traveling  and  one  inaccessible  for  im- 


mediate notice,  the  four  remaining  di- 
rectora  may  hold  a  nleeting  and  author- 
ize an  assignment  of  the  corporate  prop- 
erty for  the  benefit  of  creditors.  The 
assignment  was  held  to  be  legal,  the 
traveling  director  and  the  inaccessible 
director  having  subsequently  voted  in  a 
meeting  for  the  selection  of  an  assignee. 
Nat'l  Bank  of  Commerce  et  al.  v.  Shum- 
way,  80  Pao.  Rep.,  411  (Kan.,  1893).  A 
mortgage  authorized  at  a  directors' 
meeting  at  which  four  were  present  and 
the  other  received  no  notice  is  illegal, 
the  giving  of  notice  being  possible,  and 
there  being  no  necessity  for  immediate 
action.  Bank  of  Little  Rock  v.  McCar- 
thy, 18  S.  W.  Rep.,' 759  (Ark.,  1892).  An 
assignment  for  the  benefit  of  creditors 
made  by  order  of  a  directors'  meeting 
at  which  thVee  directors  were  present 
and  the  otheV  two  were  not  notified  is 
invalid,  and  no  bar  to  a  creditor's  action 
to  collect  unpaid  subscriptions.  Doern- 
becher  v.  Columbia,  etc.,  Co.,  38  Pao. 
Rep.,  899  (Greg.,  1893).  Where  a  direct- 
ors' meeting,  accoi'ding  to  the  by-laws, 
may  be  called  by  the  president,  or  if 
there  is  no  president  by  two  directors, 
the  two  directors  cannot  call  it  even  if 
the  president  refuses  to  do  so.  The  acts 
of  a  meeting  of  the  board  so  called  are 
illegal,  a  majority  of  the  directors  only 
being  present  Smith  v.  Dorn,  30  Paa 
Rep.,  1034  (Cal.,  1893X 

A  director  is  entitled  to  notice  of  a 
meeting  to  elect  a  president  Undue 
haste  and  failure  to  give  notice  will  suf- 
fice to  set  the  election  aside,  A  subse- 
quent meeting  of  the  board  cannot  ratify 
it  The  election  must  be  held  over  again. 
State  V.  Smith,  14  Pao.  Rep.,  814  (Greg., 
1887).  Leaving  notice  of  directors'  meet- 
ing at  business  place  suflBces,  even  though 
he  is  known  to  be  iU.    Corbett  v.  Wood- 
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The  law  is  inclined  to  tolerate  more  freedom  in  the  notice,  call- 
ing and  holding  of  directors'  meetings  inasmuch  as  the  meeting* 
are  more  frequent,  absences  more  common,  the  acts  less  funda- 
mental, and  ratification  by  acting  on  the  contracts  more  certain  and 
easy. 

meet  on  any  fixed  day  or  hour  was  not 
a  meeting  duly  convened  within  the 
charter  provision.  Moore  v.  Hammond, 
6  Barn.  &  C,  456  (1827).  To  same  effect 
in  municipal  corporation  cases,  Smyth 
V.  Darley,  3  H.  of  L.  Cas.,  789  (1849)i 
King  V.  Mayo,  etc.,  1  Stra.,  885. 

An  adjourned  meeting  of  directoi'S 
may  act  to  the  same  extent  that  the 
original  meeting  might  have  acted- 
Smith  V.  Law,  81  N.  Y.,  396;  Wills  v. 
Murray,  4  Exch.,  843  (1850j.  A  mort- 
gage authorized  by  a  quorum  of  direct- 
ore  is  valid,  though  the  other  directors 
were  not  present  and  were  not  notified. 
Bank  v.  Flour  Co.,  41  Ohio  St.,  353  (1885). 
A  by-law  enacted  by  the  directors  in 
I'eference  to  the  calling  of  a  directors' 
meeting,  even  if  not  complied  with, 
does  not  invalidate  ths  meeting.  Sam- 
uel V.  HoUoday,  1  Woolw.,  400  (1869)l 
Notice  to  directors,  sent  by  mail,  is  suf- 
ficient if  sent  in  time  so  that  the  di- 
rector after  receiving  it  would  have 
time  to  reach  the  place  of  meeting. 
Covert  V.  Rogers,  38  Mich.,  363<'(1878). 
A  quorum  of  directors  may  bind  the 
corporation,  although  the  other  direct- 
ors are  not  notified,  there  being  no 
by-law  or  charter  provision  requiring 
notice.  Bdgerly  v.  Emerson,  33  N.  H., 
555  (1851).  Contra,  Dispatch,  etc.,  v. 
Bellamy,  etc.,  Co.,  13  N.  H.,  305  (1841). 
An  assessment  made  at  an  irregularly- 
called  directors'  meeting  is  void. 
Thompson  v.  Williams,  18  Pac.  Rep., 
153  (Cal.,  1888).  Two  out  of  three  di- 
rectors cannot  authorize  a  chattel  mort- 
gage, the  third  not  having  been  notified 
of  the  meeting.  Mortgagee  was  one  of 
the  directors.  Doyle  v.  Miznei^  48 
Mich.,  333  (1879).  A  corporate  receiver 
cannot  object  to  a  contract  on  the 
ground  that  the  directors'  meeting  au- 
thorizing it  was  not  properly  convened. 


ward,  5  Sawyer,  403  (1879).  A  notice  of 
a  school  trustees'  meeting  need  not  be 
given  to  trustees  out  of  state  who  could 
not  have  attended  anyway.  Porter  v. 
Robinson,  30  Hun,  309  (1883).  Notice  by 
poF^al  card  of  directors'  meeting  suffices 
where  it  is  customary  and  all  received 
it.  People  V.  Albany,  etc..  Coll.,  36 
Hun,  348  (1883) ;  aff'd,  89  N.  Y.,  635.  See, 
also,  Harding  v.  Vandewater,  40  Cal., 
77  (1870),  where  a  note  given  for  an 
assessment  upon  a  subscription  which 
was  called  at  a  special  meeting  of  the 
board  of  trustees  of  a  mining  company, 
of  which  two  of  the  trustees  had  no  no- 
tice, was  held  to  be  void;  Farwell  v. 
Houghton  Copper,  etc.,  8  Fed.  Rep.,  66 
(1881),  in  which  it  was  further  held  that 
one  who  had  been  a  shai-eholder  and 
purchased  all  the  property  of  the  com- 
pany at  a  meeting  of  the  directora  held 
without  notice,  at  which  he  was  present 
and  knew  that  one  director  was  absent, 
was  bound  to  know  that  notice  to  such 
absent  director  was  necessary,  and  that 
he  was  not  a  bona  fide  purchaser  with- 
out notice;  Savings  Bank  v.  Davis,  8 
Conn.,  193  (1830),  holding  that  a  meet- 
ing of  bank  directors  was  legal  for  or- 
dinary transaction  although  the  notice 
did  not  specify  its  object,  and  that 
mortgaging  its  real  estate  to  secure  a 
debt  was  proper  at  such  meeting ;  Lane 
V.  Brainerd,  30  Conn.,  565  (1863),  hold- 
ing that  the  corporate  record  of  a  meet- 
ing at  which  a  quoruni  was  present  was 
presumptive  proof  that  all  the  directors 
had  been  duly  notified,  whether  living 
in  the  state  or  elsewhere.  So,  where  the 
deed  of  settlement  provided  for  special 
meetings,  the  time  and  place  of  which 
were  to  be  fixed  by  notices  countei'- 
signed  by  the  secretary,  it  was  held  that 
a  meeting  of  the  requisite  number  of  di- 
rectors without  previous  agreement  to 
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There  has  also  been  a  question  whether  directors  could  vote  and 
act  as  a  board  without  coming  together.  Many  attempts  have 
been  made  to  sustain  a  vote  of  the  directors  which  they  had  sep- 
arately and  singly  agreed  to.     The  law,  however,  is  now  clear  that 


but  the  receiver  may  avoid  corporate 
notes  issued  contrary  to  express  statute. 
Leavitt  v.  Yates,  4  Edw.  Oh.,  134  (1843). 
Telegraphic  notice  to  two  directors  out 
of  the  state  of  a  meeting  to  make  an 
assignment  is  sufficient,  though  not  re- 
ceived by  them,  a  majority  having  met 
and  ordered  tlie  assignment  Chase  v. 
Tuttle,  12  Atl.  Rep.,  874  (Conn.,  1888). 
Bonds  issued  under  authority  of  a  meet- 
ing of  two  commissioners  of  a  town 
without^  notice  to  a  third  commissioner 
are  not  valid.  Pike  County  v.  Rowland, 
94  Pa  St.,  338  (1880).  Notice  to  all  the 
directors  is  presumed.  Ross  v.  Crockett, 
14  La.  Ann.,  811  (1859);  Chouteau  Ins. 
Co.  V.  Holmes,  68  Mo.,  601  (1878).  In 
Kersey,  etc..  Co.  v.  Oil,  etc.,  R  R.,  13 
Phil.,  374  (1877),  a  lease  was  declared 
void  because  it  was  authorized  only  by 
a  meeting  of  directors  of  .which  part  of 
the  directors  had  no  notice,  and  were 
not  present  A  special  meeting  of  an 
executive  committee  is  irregular  unless 
notice  is  given  to  each  member.  Met- 
ropolitan, etc.,  Co.  V.  Domestic,  etc., 
Co.,  14  AtL  Rep.,  907  (N.  J.,  1888). 
Where  a  subsequent  meeting  of  direct- 
ors expressly  ratifies  the  acts  of  a  pre- 
ceding meeting,  any  defect  in  the  notice 
given  of  the  latter  meeting  is  cured. 
County  Court  v.  Baltimore  &  O.  R.  R., 
35  Fed.  Rep.,  161  (1888).  A  meeting  of 
directors  called  in  the  morning  for 
3  o'clock  that  day  is  invalid  where  one 
director  could  not  come  until  3  o'clock 
and  another  received  the  notice  next 
morning.  A  quorum  was  present  Re 
Hamer,  etc.,  Co.,  60  L.  T.  Rep.,  97  (1888). 
Acts  of  a  board  of  directors,  no  notice 
having  been  given  to  absent  directors, 
may  be  valid  by  acquiescence.  Reed  v. 
Hoyt,  4  R'y  &  Corp.  L.  J.,  135  (N.  Y., 
1888);  afif'd,  109  N.  Y,  659. 

Although  an  allotment  of  stock  may 
be  illegal  by  reason  of  notice  not  hav- 


ing been  given  of  a  directors'  meeting, 
yet  the  allotment  may  be  confirmed  by 
a  subsequent  legally  called  meeting.  Ee 
Portuguese,  etc..  Mines,  Limited,  C3  L  T. 
Rep.,  423  (1890).  A  person  who  com- 
mits a  trespass  on  the  property  of  a 
corporation  cannot  question  the  regu- 
larity of  a  contract  of  such  corpora- 
tion, so  far  as  such  i-egularity  turns  on 
the  action  of  a  directors'  meeting  or 
meeting  of  an  executive  committee  or 
assent  of  three-fifths  of  the  stockhold- 
ers as  required  by  statute.  Farnsworth 
V.  Western,  etc.,  Co.,  6  N.  Y.  Supp.,  735 
(1889).  "  The  evidence  that  a  day  was 
fixed  by  common  consent  is  sufficient 
to  show  notice  to  all' of  the  meetings  on 
that  day.''  "  It  was  wholly  immaterial 
in  what  way  the  day  of  the  regular 
meetings  was  fixed."  Atlantic,  etc.,  Ins. 
Co.  V.  Sanders,  36  N.  H.,  353, 369  (1858).  In 
a  case  where  directors  were  empowered 
to  meet  once  a  week  at  their  office, 
without  notice  or  summons,  but  on 
such  day  and  at  sucli  hour  as  tliey 
should  from  time  to  time  agree  upon,  it 
was  held  that  a  resolution  come  to  by  a 
quorum  assembled  without  notice  was 
invalid,  inasmuch  as  no  day  or  hour  for 
the  meeting  of  the  directors  had  ever 
been  fixed.  Moore  u.  Hammond,  6  B.  & 
0.,  456.  If  the  board  meeting  be  specially 
convened  the  general  rule  is  that  notice 
must  be  served  upon  every  member  en- 
titled to  be  present  Pike  County  v. 
Rowland,  94  Pa.,  241.  Mandamus  lies 
to  compel  vestrymen  to  attend  a  meting 
when  by  reason  of  dissensions  they  de- 
cline so  to  do.  People  v.  Winans,  9 
N.  Y.  Supp.,  249  (1890).  A  notice  of  a 
special  meeting  of  the  trustees  of  a  re- 
ligious corporation  must  state  the  ob- 
ject of  the  meeting.  McClaury  v.  Hart, 
10  N.  y.  Supp.,  125  (1890).  A  notice  of  a 
special  meeting  of  the  board  of  directors 
need  not  specify  the  business  which  is  to 
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Bucli,  separate  assent  is  void.  Directors  are  elected  to  meet  and 
confer,  and  to  act  after  an  opportunity  for  an  interchange  of  ideas. 
They  cannot  vote  or  act  in  any  other  manner.' 

11  (1867).  Separate  and  single  consent 
of  a  quorum  of  directors  to  the  secre- 
tary's execution  of  a  bond  is  void. 
D'Aroy  v.  Tamar,  etc.,  E'y,  L.  R,  3 
Ex.,  158  (18C7).  Tlie  assent  of  a  mere 
majority  of  tlie  board  given  singly  and 
separately  gives  no  authority  to  a  cash- 
ier to  do  an  act  outside  of  his  customary 
duties.  Elliot  v.  Abbot,  13  N.  H.,  549 
(1843).  Where  a  mortgage  is  executed 
by  order  of  directors  assenting  apart 
and  not  in  a  meeting,  and  is  executed 
by  a  president  and  secretary  who  were 
elected  by  the  stockholders  at  a  meet- 
ing not  properly  called,  the  stockhold- 
ers having  no  power  to  elect  such  offi- 
cers in  any  case,  the  mortgage  is  not 
good.  In  re  St  Helen  Mill  Co.,  3  Sawy., 
88  (1874).  A  pledge  of  corporate  secu- 
rities to  raise  money  is  legal  where  six 
of  the  eight  directors  consented,  even 
though  no  meeting  was  held.  Hub- 
bard V.  Camperwawn  Mills,  1  S.  E.  Rep., 
576  (S.  C,  1887).  Directors  may  bind 
the  corporation  by  their  separate  ap- 
proval of  claims  when  they  have  been 
accustomed  so  to  do.  Longmont,  etc., 
Co.  V.  CofEman,  19  Pac.  Rep.,  508  (Colo., 
1888).  The  separate  assent  of  the  board 
of  trustees  of  a  religious  corporation 
to  the  execution  of  a  note  is  void.  They 
must  meet  People's  Bank  v.  St  An- 
thony's, etc..  Church,  109  N.  Y.,  513 
(1888). 

Where  an  officer  is  sued  for  malfea- 
sance in  office,  it  is  no  defense  that  his 
acts  were  authorized  by  directors  who 
did  not  meet  as  a  board,  but  sepai-ately 
and  singly  assented  to  acts.  Directors 
bind  the  corporation  by  their  votes  only 
when  they  meet  as  a  board.  "  The  law 
proceeds  upon  the  theory  that  the  di- 
rectors shall  meet  and  counsel  with 
each  other,  and  that  any  determination 
affecting  the  corporation  shall  or^ly  be 
arrived  at  and  expressed  after  a  consul- 
tation at  a  meeting  of  the  board  at- 


be  considered.  Wills  v.  Murray,  4  Exch., 
843  (1850) ;  also  34  N.  E.  Rep.,  388.  Notice 
to  all  is  necessary,  although  a  quorum  is 
present  Johnston  v.  Jones,  23  N.  J.  Eq., 
316  (1873),  where  the  meeting  was  for 
the  purpose  of  calling  a  stockholders' 
meeting.  Notice  to  a  director  is  suffi- 
cient if  given  orally  to  the  director's 
brother  at  the  director's  place  of  busi- 
ness, where  a  by-law  allowed  notice  to 
be  given  by  mail  or  in  other  ways. 
Williams  v.  German,  etc.,  Ins.  Co.,  68 
111.,  387  (1873).  Concerning  the  differ- 
ences between  the  position  of  munici- 
pal corporation  officials  and  the  officei-a 
of  a  private  corporation,  see  Wallace  v. 
Walsh,  135  N.  Y.,  36,  36  (1890). 

1  Separate  acquiescence  of  the  direct- 
ore  is  not  sufficient  Sanderson  v.  Tink- 
ham,  etc.,  Co.,  49  N.  W.  Rep.,  1034  (Iowa, 
1891).  The  directors  of  a  religious  cor- 
poration cannot  act  as  a  board  by  the 
separate  assents  of  the  members  to  the 
act  in  question.  Columbia  Bank  v.  Gos- 
pel, etc..  Church,  127  N.  Y.,  361  (1891).  The 
separate  assent  of  the  direotoi's  to  a 
mortgage  is  not  goofl.  Duke  v.  Mark- 
ham,  10  S.  E.  Rep.,  1017  (N.  C,  1890). 
Directors  can  act  in  behalf  of  the  cor- 
poration only  as  a  board.  Their  power 
is  not  joint  and  several,  but  joint  only. 
Buttriok  v.  Nashua,  etc.,  R  R,  63  N.  H., 
413  (1883).  Directors  cannot  act  except 
as  a  board.  North  Hudson,  etc.,  Ass'n  v. 
Childs  et  al.,  53  N.  W.  Rep.,  600  (Wis., 
1893).  Directors  can  act  as  such  in 
meeting  only.  Their  individual  assent 
is  not  sufficient  State  v.  People's,  eta, 
Assoc,  43  Ohio  St,  579  (1885);  Junction 
R  R  u.  Reeve,  15  Ind.,  336  (1860); 
•Stoystown,  etc.,  Co.  v.  Graver,  45  Pa. 
St,  386  (1863).  A  bargain  and  sale  deed 
of  corporate  property,  authorized  and 
executed  separately  and  singly  by  all 
the  directors  without  a  board  meeting, 
is  void.  Baldwin  v.  Canfield,  36  Minn., 
43  (1879);  Gashwiler  v.  Willis,  33  Cal., 
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Possibly  these  differences  of  opinion  may  be  reconciled  by  the 
principle  of  law  that  the  acts  of  a  board  of  directors  may  be  vali- 
dated by  subsequent  acquiescence,  even  though  the  board  was 
summoned  irregularly  or  proceeded  irregularly. 

Directors,  of  course,  cannot  act  or  vote  by  proxy.* 


tended  by  at  least  a  majority  of  its 
members."  Nat'I  Bank  v.  Drake,  35  Kan., 
576  (1886).  A  tax  which  is  assessed  by 
two  trustees  in  meeting  assembled,  who 
then  obtain  the  separate  and  private  as- 
sent of  the  third  trustee,  is  void.  Keeler 
V.  Frost,  33  Barb.,  400  (1856) ;  Schumm 
V.  Seymour,  34  N.  J.  Eq.,  143  (1873). 
The  members  of  a  board  of  highway 
commissioners  cannot  authorize  or  rat- 
ify a  contract  by  separate  approval.  A 
meeting  is  necessary.  Taymosth  v. 
Koehler,  35  Mich.,  33  (1876).  Majority 
of  a  school  board  cannot  act  separately 
and  singly,  no  meeting  being  held. 
Harrington  v.  District,  etc.,  47  Iowa,  11 
(1877).  The  separate  consent  of  three 
directors  was  held  not  good  in  Bosan- 
quet  V.  Shortridge,  4  Ex.,  699  (1850).  A 
due-bill  running  from  the  corporation 
to  a  person  and  signed  by  the  directors 
cannot  be  defeated  by  showing  that  the 
directors  did  not  meet,  but  signed  it 
.separately  and  singly.  Sampson  v.  Bow- 
doinham,  etc.,  Corp.,  36  Me.,  78  (1853) ; 
CoIUns'  Claim,  L.  R,  13  Eq.,  346  (1871). 
The  execution  of  a  replevin  bond  by  the 
president  for  the  corporation  is  legal,  a 
majority  of  the  directors  singly  and 
separately  assenting  thereto.  Bank  of 
Middlebury  v.  Butland,  etc.,  R.  R,  SO 
Vt.,  159  (1858),  where  Redfield,  Ch.  J., 
said :  "  The  cases  are  numerous  where 
the  consent  of  a  majority  of  the  direct- 
ors given  separately  has  been  held  bind- 
ing upon  the  company."  Probably  in 
these  last  cases  the  contract  would  have 
been  binding  even  if  the  directors  had 
not  acted  at  all.  See,  also,  Cammeyer 
V.  United,  etc..  Churches,  3  Sand.  Ch., 
186,  339  (1844),  holding  that  the  trustees 
must  meet  in  order  to  act,  and  that 
their  affirmative  vote  in  a  stockholders' 
or  general  assemblage  is  not  sufficient 
Collective  action  as  a  board  and  not  in- 


dividual action  as  members  of  the  board 
is  necessary  to  bind  the  corporation. 
Allegheny  County  Workhouse  v.  Moore, 
95  Pa.,  408;  Twelfth  Street  Market  v. 
Jackson,  103  Pa.,  373.  An  insolvent  cor- 
poration may  give  a  preference  by  way 
of  mortgage.  Where  there  are  but  two 
stockholders  and  they  are  directors,  and 
no  directors'  or  stockholders'  meeting 
has  been  held  since  the  organizatioa 
meeting,  and  these  two  have  caiTied  on 
the  business  as  though  it  was  a  partner- 
ship concern,  a  bona  fide  assignment  by 
these  two  persons  in  the  name  of  the 
corporation  to  secure  preferred  creditors 
of  the  corporation  is  good,  although  no 
corporate  seal  was  used  and  no  meetings 
were  held  authorizing  the  act  Teitig 
V.  Boesman,  31  Pac.  Rep.,  371  (Mont, 
1893).  When  all  the  officers  assent  to 
a  money  obligation  being  given  in  the 
corporate  name  by  the  chief  officer,  the 
prioress,  the  educational  corporation 
is  bound.  Louisville,  etc.,  R  R  t;  Lit- 
erary, etc.,  15  S.  W.  Rep.,  1065  (Ky., 
1891).  See,  also,  Re  Great  Northern, 
etc.,  Co.,  63  L.  T.  Rep.,  331  (1890),  draw- 
ing a  distinction  where  all  of  the  di- 
rectors assent  Where  some  of  th& 
directors  agree  privately  among  them- 
selves to  pay  for  certain  things  needed 
by  the  corporation  and  the  latter  uses 
them,  they  alone  are  liable  for  the  prica 
thereof.  Lyndon,  etc.,  Co.  v.  Lyndon, 
etc.,  Inst,  33  Atl.  Rep.,  575  (Me.  1891). 

1 A  director  cannot  vote  by  proxy. 
Perry  v.  Tuscaloosa,  etc.,  Co.,  9  S  Rep., 
317  (Ala.,  1891).  A  director  cannot  vota 
or  act  by  proxy.  Craig  Medicine  Co.  v 
Merchants'  Bank,  59  Hun,  561  a891); 
Re  Portuguese,  etc.,  Co.,  60  L.  T.  Rep., 
857  (1889);  Attorney-General  v.  Scott,  1 
Vesey,  413  (1749),  where  the  election  of 
a  minister  was  committed  to  trusteea 
It  was  held  that  they  could  not  delegate 
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A  majority  of  the  whole  board  of  directors  constitute  a  quorum. 
"When  the  meeting  is  properly  called  and  a  majority  attend,  that 
majority  may  proceed  to  transact  business:  If  a  majority  are  pres- 
ent, a  majority  of  that  majority  bind  the  bo^rd  and  the  corpora- 
tion, although  they  are  a  minority  of  the  whole  board.' 


to  proxies  their  right  to  vote.  A  vote 
by  letter  on  a  particular  question  would, 
of  course,  be  the  same  as  voting  sepa- 
rately a«d  singly.  Although  one  of  the 
directors  illegally  voted  by  proxy  and 
his  vote  was  necessary,  yet  the  court  in 
Dudley  v.  Kentucky  High  School,  9 
Bush,  576  (1873),  refused  to  set  the  vote 
aside,  the  court  saying  that  only  one 
stockholder  objected,  and  that  the  ma- 
jority might  ratify. 

1  Wells  V.  Eahway,  etc.,  Co.,  19  N.  J. 
Eq.,  402  (1869) ;  Craiii   v.  Bangor,  etc., 
13  Me.,  354  (1835);  Cahill  v.  Kalamazoo, 
etc.,    Ins.    Co.,    3    Doug.    (Mich.),   124 
(1845);  Ex  parte  Willcocks,  7  Cowen, 
402  (1827);   People  v.  Walker,  3  Abb. 
Pr.,  421 ;  Sargent  v.  Webster,  54  Mass., 
497  (1847).    If  only  a  minority  of  the 
board  are  present  the  acts  are  not  valid. 
Lockwood  V.  Mechanics'  Nat'l  Bank,  9 
R.  I.,  308  (1869) ;  Ernest  v.  NichoUs,  6  H. 
L.  C,  401,-417  (1857);  Price  v.  Grand, 
etc.,  E.  R.,  13  Ind.,  58  (1859) ;  Ridley  v. 
Plymouth,   etc.,   Co.,  2  Ex.,  711  (1848). 
A  director  who  is  present  but  does  not 
vote  is  counted  in  the  negative.     Com- 
monwealth V.  Wickersham,  66  Pa  St, 
134  (1870).    The  majority  of  a  board  of 
directors  constitute  a  quorum,   and  a 
majority  of  the  quorum  decide  the  ac- 
tion of  the  board.    Leavitt  v.  Oxford, 
etc.,  Co.,  3  Utah,  365  (1883).    A  major- 
ity of  a  quorum  of  directors  bind  the 
corporation.    Buell  v.  Buckingham,  16 
Iowa,  384  (1864).    Where  the  charter 
says  five  shall  constitute  a  quorum  of 
directors,  a  mortgage  executed-  under 
the  authority  of  a  directors'  meeting 
when    only  four  are  present  is  void. 
Holcomb  V.  Managers,  etc.,  Bridge  Co., 
9  N.J.  Eq.,457  (1853).    Quorum  of  di- 
rectors are  presumed  to  have  been  pres- 
ent.   Sargent  v.  Webster,  54  Mass.,  497 
(1847).     Majority  of  trustees  are  neces- 


sary to  constitute  a  quorum.  State  ». 
Porter,  14  N.  E.  Rep.,  874  (III.,  1888). 
A  by-law  cannot  authorize  less  than  a 
majority  to  act  when  the  charter  re- 
quires a  majority.  State  v.  Curtis,  9 
Nev.,  325  (1874).  "a  by-law  of  the  cor- 
poration authorizing  a  quorum  of  five 
directors,  with  the  president,  to  trans- 
act ordinary  business  is  valid,  though 
there  are  twenty-three  directors.  Hoyt 
V.  Thompson,  19  N.  Y.,  207  (1859). 
Whei-e  by  resolution  of  the  board  four 
constitute  a  quorum,  an  act  at  a  board 
of  thre^  is  not  binding.  Ducarry  v. 
Gill,  4  C.  &  P.,  131  (1830).  Where  there 
are  eight  vestrymen  and  the  statute  re- 
quires five  to  constitute  a  quorum,  four 
cannot  act,  although  there  are  three 
vacancies,  in  the  board.  Moore  v.  Rec- 
tor, etc.,  4  Abb.  N.  C,  51  (1873).  When 
the  presence  of  the  president  is  by  law 
necessary  to  the  meeting  of  an  execu- 
tive committee,  a  meeting  without  him 
cannot  bind  the  corporation.  Corn  Ex. 
Bank  v.  Cumberland  Coal  Co.,  1  Bosw., 
436  (1857). 

Where  two  out  of  six  directors  have 
been  accustomed  to  act  as  a  quorum  a 
forfeiture  of  stock  by  two  is  legal.  Lys- 
ter's  Case,  L.  R,  4  Eq.,  233  (1867).  The 
acts  of  less  than  a  quorum  are  valid 
if  they  are  subsequently  ratified  by  a 
quorum.  Austin's  Case,  34  L.  T.  Rep. 
(N.  S.),  933  (1871).  A  lease  taken  by 
a  meeting  of  board  of  directors  at  which 
no  quorum  was  present  is  ratified  by 
acquiescence  of  two  boards  elected  in 
subsequent  j'ears,  with  knowledge  and 
no  objection.  Oregon  R'y  Ca  v.  Oregon 
R'y  &  Nav.  Co.,  38  Fed.  Rep.,  505  (1886). 
"  Where  there  is  a  definite  body  in  a 
corporation  a  majcrity  of  that  definite 
body  must  not  on'y  exist  at  the  time 
when  any  act  is  to  be  do  le  by  them,  but 
a  majority  of  that  body  must  attend  the 
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The  question  of  whether  the  directors  may  delegate  their  author- 
ity to  an  executive  committee  has  given  rise  to  much  controversy. 


assembly  whei*e  such  act  is  to  be  done." 
Rex  V.  Miller,  6  T.  E.,  368,  per  Lord 
Kenyon.  It  is  held,  in  Faure,  etc.,  Co. 
V.  PhiUapart,  58  L.  T.  Eep.,  535  (1888), 
that  where  the  board  of  diiectors  was  to 
consist  of  from  three  to  seven,  but  the 
quorum  to  consist  of  two,  and  where  by 
resignation  the  whole  board  is  reduced 
to  two,  these  two  cannot  act ;  nor  can 
they  elect  one  or  more  to  fill  the  vacan- 
cies. The  quorum  can  act  only  when 
the  board  consists  of  the  requisite  num- 
ber. This  objection,  however,  cannot 
be  raised  by  one  who  takes  part  as  di- 
rector. Where  by  charter  the  board  of 
directors  is  to  be  from  five  to  seven,  and 
three  may  act,  three  cannot  act  when 
there  are  but  four  directors.  The  act  is 
not  binding  on  the  corporation.  Kirk  v. 
Bell,  16  Q.  B.,  390  (1851).  See,  also,  Bot- 
tomley's  Case,  L.  E.,  16  Ch.  D.,  681 
(1880).  A  company  whose  directors  are 
to  be  twelve  may  act,  although  by  resig- 
nation or  death  the  number  is  less  than 
twelve.  Thames,  etc.,  E'y  v.  Eose,  4 
Man.  &  G.,  553  (1842).  Where  a  major- 
ity of  directors  may  fill  vacancies,  and 
of  seven  directors  only  two  remain,  they 
cannot  fill  the  vacancies.  Moses  v. 
Tompkins,  4  S.  Eep.,  763  (Ala.,  1888).  A 
custom  is  legal  which  allows  three  to 
constitute  a  quorum  of  a  board  of  nine 
directors.  In  re  Eegents',  etc.,  Co., 
W.  N.,  1867,  p.  79  (1867).  An  allotment 
of  shares  by  a  board  of  two  when  the 
statute  requires  three  is  void.  Subscrip- 
tion not  collectible.  Ex  parte  Eoss,  59 
L.  T.  Eep.,  391  (1888).  Where  the  char- 
ter provided  that  two  directors  might 
act,  although  vacancies  existed  in  the 
board,  it  is  mimaterial  that  the  number 
of  directors  is  less  than  the  minimum 
charter  number.  In  re  Scottish,  etc., 
Co.,  L.  R,  33  Ch.  D.,  413  (1883).  Where 
the  charter  makes  a  majority  of  direct- 
ors a  quorum,  a  minority  cannot  fill  a 
vacancy  in  the  board.  State  v.  Curtis, 
0  Nev.,  835  (1874).    An  attaching  cred- 


itor of  a  corporation  cannot  claim  that 
a  certain  vote  of  the  directors  to  pay 
another  debt  was  void  because  there 
were  less  directors  than  the  charter  i-e- 
quired.  Castle  v.  Lewis,  78  N.  Y.,  131 
(1879).  Managing  committee  of  eight 
cannot  act  at  meeting  of  six  only. 
Brown  v.  Andrew,  13  Jur.,  938  (1849). 
A  quorum  of  the  directors  must  be  pres- 
ent to  act,  and  this  quorum  consists  of  a 
majority.  Craig  Medicine  Co.  v.  Mer- 
chants' Bank,  59  Hun,  561  (1891).  In  a 
municipal  corporation  if  all  of  the  board 
are  present  and  four  vote  one  way  while 
the  other  four  do  not  vote  at  all,  the  vote 
prevails.  It  is  a  majority  of  a  quorum. 
State  V.  Dillon,  35  N.  E  Rep.,  136  (Ind., 
1890).  Where  the  record  shows  that 
two  of  the  four  directors  present  voted 
aye  and  one  nay,  and  the  other  director 
was  in  the  chair,  and  the  motion  was 
declared  carried,  the  law  presumes  tliat 
the  chairman  voted  aye.  Eollins  v. 
Shaver,  etc.,  Co.,  45  N.  W.  Eep.,  1037 
(Iowa,  1890).  If  all  six  members  of  a 
city  council  are  present,  three  may  pass 
a  resolution',  although  the  other  three 
do  not  vote.  Eushville,  etc.,  Co.  v.  Eush- 
ville,  33  N.  E.  Rep.,  73  (Ind!,  1889). 

A  director  who  is  chosen  by  the  board 
when  less  than  a  quorum  is  present  may 
be  treated  as  not  a  director,  even  though 
he  has  met  with  the  board  frequently 
when  a  majority  was  present  His  rem- 
edy is  not  mandamus.  People  v.  N.  Y., 
etc.,  Asylum,  7  N.  Y.  St.  Rep.,  377  (1887). 
The  pi-esident  is  not  entitled  to  a  casting 
vote,  in  case  of  a  tie,  where  he  has  al- 
ready voted  once.  A  by-law  cannot 
give  him  this  right.  State  v.  Curtis,  9 
Nev.,  325  (1874).  A  meeting  of  four 
legally  elected  and  three  illegally  elected 
directors  of  a  corporation  is  not  such  a 
meeting  as  sustains  an  action  for  salary 
by  the  president  who  was  elected  by 
them.  Waterman  v.  Chicago,  etc.,  R  R, 
29  N.  E.  Rep.,  689  (111.,  1892).  The  con- 
firmation by  the  board  of  directors  of 
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Such  a  delegation  of  authority  has  become  very  common,  and  will 
be  sustained  by  the  courts.     This  question  is  discussed  elsewhere.' 

Although  there  are  less  stockholders  and  less  directors  than  the 
statute  or  charter  requires,  yet  the  acts  of  these  are  sufficient  to 
sustain  obligations  incurred  by  the  corporation  with  third  persons.* 

§  714.  Minute-'boolc  of  directors^  meetings  and  other  looks  of  the 
corporation  as  evidence  of  acts  and  contracts  of  the  corporation  and 
authorization  of  agents. —  The  minute-book  of  the  proceedings  of 
the  directors'  meetings  is  the  proper  evidence  to  prove  a  corporate 
contract  or  the  authority  of  a  corporate  agent  to  act  or  contract 
for  it.^ 


resolutions  passed  by  a  meeting  not  con- 
taining a  quorum  relates  back  and  is  as 
.  if  the  resolutions  were  regularly  passed 
in  the  first  place.  Re  Portuguese,  etc., 
Mines,  63  L.  T.  Eep.,  179  (1889).  Two 
dii-ectors  cannot  transact  business  when 
there  are  four  directors.  Re  Portuguese, 
etc.,  Co.,  60  L.  T.  Rep.,  857  (1889).  A  by- 
law may  make  five  a  quorum  out  of 
twenty-three  dii-ectors  where  the  statute 
is  silent  on  the  subject  Hoyt  v.  Shel- 
don, 3  Bosw.,  267  (1858).  In  an  action 
by  an  insurance  compan^y  to  collect  an 
assessment,  it  is  no  defense  that  losses 
were  allowed  at  meetings  of  the  direct- 
ors where  no  quorum  was  present.  At- 
lantic, etc.,  Ins.  Co.  v.  Sanders,  36  N.  H., 
353,  369  (1858).  A  majority  of  the  quo- 
rum may  decide  a  question  and  a  plu- 
rality may  elect  any  ofl&cer,  unless  other- 
wise provided  by  charter  or  by-laws  or 
by  law.  Ex  parte  Wilcox,  7  Cowen,  410 
Cooley's  Const  Lim.  (4th  ed.),  *141 
Oldknow  V.  Wainwright,  3  Burr.,  1017 
Booker  v.  Young,  13  Gratt,  308.  Where 
twelve  are  present,  and  one  candidate 
receives  six  votes,  another  four,  and  an- 
other one,  and  one  blank,  there  is  no 
election.  People  v.  Conklin,  7  Hun,  188 
(1876). 

'  See  §  715,  infra. 

2  Welch  V.  Importers',  etc..  Bank,  133 
N.  Y.,  177  (1890). 

3  Where  the  appointment  of  an  agent 
is  by  resolution  of  the  directors  or  iu 
any  other  manner  requiring  a  record  of 
the  matter,  the  entry  upon  the  minutes 
or  books  of  the  corporation  may  be  in- 


troduced in  evidence  of  the  appoint- 
ment Buncombe  Turnpike  Co.  u.  Mc- 
Carson,  1  Dev.  &  B.,  306  (1835) ;  Owings 
V.  Speed,  5  Wheat,  430,  424  (1830); 
Thayer  v.  Middlesex  Ins.  Co.,  10  Pick., 
eS6  (1830);  Narragansett  Bank  v.  At- 
lantic Silk  Co.,  3  Met,  282  (1841);  Clark 
V.  Farmers'  Mfg.  Co.,  15  Wend.,  356 
(1886) ;  Methodist  Chapel  v.  Herrick,  35 
Me.,  354  (1845) ;  Haven  v.  New  Hamp- 
shire Asylum,  13  N.  H.,  533  (1848).  A 
contract  duly  accepted  and  agreed  to  in 
a  directors'  meeting  and  entered  on  the 
minutes,  which  are  duly  signed,  is  a 
contract  in  writing.  Texas,  e.tc,  R'y  v. 
Gentry,  8  S.  W.  Eep.,  98  (Texas,  1888). 
An  entry  on  the  corporate  minutes  of  a 
resolution  to  form  a  corporate  contract 
is  sufiScieut  on  notice  of  the  same  to  the 
other  party,  and  suffices  to  form  the 
contract  It  satisfies  the  statute  of 
frauds.  Argus  Co.  v.  Mayor,  etc.,  55  N. 
Y.,  495  (1874).  An  entry  on  the  direct- 
ors' minute-book,  duly  signed,  is  suffi- 
cient to  prevent  a  contract  being  void 
by  the  statute  of  frauds.  Jones  v.  Vic- 
toria, etc.,  Co.,  L.  R,  3  Q.  B.  D.,  314 
(1877).  Directors'  minutes  are  evidence 
of  a  contract,  though  written  up  after 
the  meeting.  Wells  v.  Railway,  etc., 
Co.,  19  N.  J.  Eq.,  403  (1869).  Person  pur- 
chasing mortgage  from  savings  bank 
through  its  treasurer  and  secretary  may 
rely  upon  a  copy  of  a  I'esolution  passed 
by  the  trustees  authorizing  such  sale, 
and  duly  signed  by  the  secretary.  So 
though  the  secretary  had  intentionally 
made  the  copy  different  fi'om  the  orig. 
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A  corporation  may  enter  into  a  written  contract  under  seal 
without  a  formal  vote  or  written  entry  of  a  vote  by  the  directors. 
Where  the  directors  are  present,  and  all  assent  to  the  execution  of 
the  contract,  this  is  sufficient.' 

inal.    Whiting  v.  Wellington,  10  Fed.    .which  they  do  not  keep  or  do  not  pro- 


Rep.,  810  (1882).  In  a  suit  by  an  em- 
ployee of  a  corporation  for  pay  for 
services,  the  defendants'  books,  prop- 
erly kept  by  its  proper  officers,  are  ad- 
missible in  evidence  to  prove  payments 
to  plaintiff  on  account  of  services.  Gun- 
ther  V.  James,  etc.,  Co.,  43  N.  W.  Rep., 
600  (Mich.,  1889).  A  resolution  of  the 
board  of  directors  authorizing  the  as- 
signment for  the  benefit  of  creditors  is 
sufficient  Tripp  v.  North vrestern,  etc., 
Bank,  48  N.  W.  Rep.,  4  (Minn.,  1891). 
The  minutes  of  directors'  meetings  as 
they  appear  in  a  corporste  book  will 
not  be  excluded  as  evidence  merely  be- 
cause the  secretary  swears  that  they 
were  written  up  several  years  after  the 
meetings  and  were  made  partially  from 
the  recollections  of  the  president  Mc- 
Ilhenny  v.  Binz,  13  S.  W.  Rep.,  655  (Tex., 
1890). 

•  Zihlman  v.  Cumberland  Glass  Co., 
22  Atl.  Rep.,  271  (Md.,  1891).  "The  en- 
try of  a  resolution  in  a  minute  is  not 
essential  to  the  validity  of  the  resolution, 
which  is  proved  aliunde."  Ee  Great 
Northern,  etc.,  Co.,  62  L.  T.  Rep.,  231 
(1890).  Although  a  resolution  is  not  in- 
serted in  the  minutes  of  the  meeting,  it 
may  be  proved  by  other  evidence.  So 
held  as  to  a  resolution  authorizing  the 
secretary  to  borrow  money.  Bank  of 
Yolo  V.  Weaver,  31  Pac.  Rep.,  160  (Cal., 
1892).  "Parol  evidence  is  admissible  to 
prove  the  action  of  the  board  of  direct- 
ors or  stockholders  where  the  record 
fails  to  state  it"  AUis  v.  Jones,  45  Fed. 
Rep.,  148  (1891).  "Where  a  corporation 
consists  of  a  small  number  of  persons, 
like  a  partnership,  they  may  transact  all 
their  business  by  conversation,  without 
formal  votes ;  and  it  would  be  a  viola- 
tion of  the  plainest  principles  of  justice 
to  hold  those  who  deal  with  them  to 
prove  all   their  acts  by  written  votes, 


duce."  Melledge  v.  Boston,  etc.,  Co.,  59 
Mass.,  158,  179  (1849).  Parol  evidence 
may  be  given  to  prove  a  vote  of  a  salary 
to  an  officer  where  the  secretary  is  dead 
and  the  minute  book  does  not  contain 
a  record  of  the  vote.  Pickett  v.  Abney, 
10  S.  W.  Rep.,  859  (Tex.,  1892).  A  vote  of 
the  directors  employing  a  person  is  not  a 
contract  It  must  be  known  to  and  ac- 
cepted by  the  person  employed.  It  may 
be  shown  by  parol  that  tiie  contract  was 
to  be  binding  only  in  case  certain  nego- 
tiations were  carried  out.  A  statement 
by  the  treasurer,  showing  the  liabilities 
and  making  no  mention  of  his  salary,  is 
admissible  as  evidence.  Sears  v.  King^ 
etc.,  R  R.,  25  N.  E.  Rep.,  98  (Mass.,_ 
1890).  See,  also,  on  this  subject.  United 
States  Bank  v.  Dandridge,  12  Wheat, 
64,  95  (1827) ;  Union  Bank  v.  Ridgly,  1 
Har.  &  G.,  324,  425  (1827);  St  Mary's 
Church  V.  Cagger,  6  Barb.,  576  (1849) ; 
Maxwell  v.  Dulwich  College,  1  Fonbl. 
Eq.,  296  (1834);  Magill  v.  Kaufman,  4 
S.  &  R,  317  (1818) ;  Brady  v.  Brooklyn, 
1  Barb.,  584  (1847);  Essex  Turnpike, 
etc.,  V.  Collins,  8  Mass.,  292,  298  (1811); 
Marshall  v.  Queensborough,  1  Sim.  & 
S.,  520  (1823);  Elysville  Mfg.  Co.  v, 
Okisko  Co.,  1  Md.  Ch.,  392  (1849) ;  Gar- 
vey  V.  Colcock,  1  Nott  &  McC,  231  . 
(1815);  Bates  v.  Bank  of  Alabama,  2 
Ala.,  452  (1841).  Corporate  secretary's 
letters  to  vendor  are  admissible  as  evi- 
dence. Scott  V.  Middleton,  etc.,  R  R 
Co.,  86  N.  Y.,  200  (1881).  Authority  to 
agent  given  by  board  of  directors  may 
be  proved  by  oral  evidence,  there  being 
no  record  of  the  same  in  the  corporate 
books.  There  is  no  law  requiring  a 
board  of  directors  to  keep  a  record  of 
their  proceediiigs.  Morrill  v.  C.  T., 
etc.,  Co.,  32  Hun,  543  (1884).  Contra, 
Andover,  etc.,  Turnpike  Co.  v.  Hay,  7 
Mass.,  103,  107  (1810);  Garvey  v.  Col- 
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The  question  of  whether  the  books  are  evidence  against  officers, 
and  whether  the  officers  are  conclusively  presumed  to  have  notice 
of  all  that  is  contained  in  the  corporate  books,  is  considered  else- 
where.' The  books,  of  course,  are  not  admissible  as  evidence 
against  strangers  dealing  with  the  corporation.'' 

Proof  of  corporate  resolutions  or  votes,  and  of  votes  of  the  di- 
rectors, is  made  by  producing  the  original  minutes  or  record-book 
■of  the  corporation.  But  where  thB  record-book  is  lost,  or  no  record 
was  ever  made,  secondary  evidence  may  be  resorted  to.' 


cock,  1  Nott  &  McC,  231  (1815);  Peek 
V.  Detroit,  etc.,  Works,  29  Mich.,  313 
(1874);  but  see  Taymoutii  v.  Koehler, 
35  Mich.,  22  (1870).  Acts  of  directors 
need  not  be  formally  entered  on  cor- 
porate minutes.  Nashua,  etc.,  E.  R. 
Co.  V.  Boston,  etc.,  R.  R  Co.,  27  Fed. 
Rep.,  821  (1886) ;  Moi-rill  v.  Segar,  etc., 
Co.,  32  Hun,  548  (1884);  Moss  v.  Aver- 
ell,  10  N.  Y.,  449  (1853).  Parol  evidence 
may  show  that  corporate  records  have 
been  burned.  Baptist  House  v.  Webb, 
66  Me.,  398  (1877).  Or  lost.  Wallace  v. 
First  Parish,  etc.,  109  Mass.,  263  (1872) ; 
Prothro  v.  Meriden,  etc.,  2  La.  Ann.,  939 
(1847).  May  prove  by  parol  that  the 
boara  of  directors  authorized  an  agent 
to  draw  a  bill  of  exchange.  No  corpo- 
rate seal  necessary,  nor  record  evidence. 
Preston  v.  Missouri,  etc.,  Co.,  51  Mo.,  43 
'(1872).  Directors'  votes  may  be  proved 
by  parol  when  they  were  not  recorded. 
Edgerly  v.  Emerson,  23  N.  H.,  555  (1851) ; 
Wait  on  Insolvent  Corporations,  §  529. 
It  may  be  for  the  jury  to  say  whether 
a  subsequent  meetiug  changed  the  min- 
utes. Delano  v.  Trustees,  etc.,  138  Mass., 
63  (1884).  The  company  is  not  bound 
by  fraudulent  insertions,  at  least  where 
strangers  have  not  relied  thereon.  Hol- 
den  V.  Hoyt,  134  Mass.,  181  (1883). 

1  See  §727. 

2  Id. 

3  Secondary  evidence  of  the  records  is 
not  admissible  unless  the  officers  are 
first  examined  and  the  originals  are  not 
to  be  found.  MuUanphy  Bank  v.  Schott, 
86  N.  E.  Rep.,  640  (111.,  1891).  Entries 
in  the  corporate  books  should  be  proved 
by  the  books  thepaselves,  and  not  by  the 


clerk,  unless  an  excuse  is  given  for  their 
non-production.  National  Bank  v.  Na- 
vassa,  etc.,  Co.,  56  Hun,  136  (1890). 
Where  the  original  minutes  have  been 
destroyed,  the  minutes  as  they  have 
been  copied  into  the  minute-book  are 
admissible.  Brower  v.  East,  etc.,  Co.,  10 
S.  E.  Rep,  629  (Ga.,  1890).  The  books  of 
the  company  are  the  best  evidence,  and 
not  the  testimony  of  officers  as  to  what 
they  had  seen  on  the  books.  Dial  v. 
Valley,  etc.,  Assoc,  8  S.  E.  Rep.,  27 
(S.  C,  1888).  A  copy  of  a  resolution  of 
the  directors  of  an  alien  corporation  is 
not  evidence  until  proof  of  a  reason- 
able effort  to  obtain  the  original  is 
given.  Bowick  v.  Miller,  26  Pac.  Rep., 
861  (Greg.,  1891;.  Sworn  copies  taken 
from  corporate  books  are  incompetent 
unless  evidence  is  given  of  the  loss  of 
the  bool^  itself.  Latourette  v.  Clark,  51 
N.  Y.,  639  (1873).  Copy  of  directors' 
resolution  is  evidence,  not  when  merely 
certified  to  by  the  secretary,  but  when 
sworn  to  by  him.  Hallowell,  etc.,  Bank 
V.  Hamlin,  14  Mass.,  178  (1817).  Entries 
need  not  be  proven  by  the  clerk  who 
made  the  entries.  First  Nat'l  Bank  v. 
Tisdale,  84  N.  Y.,  655  (1881).  Books  of 
board  of  directors,  in  which  their  pro- 
ceedings are  recorded,  proved  by  prov- 
ing handwriting  of  the  clerk  and  presi- 
dent, are  competent  evidence  to  prove 
the  facts  therein  recorded.  Gwiugs  v. 
Speed,  5  Wheat,  420  (1820).  Acta  and 
resolutions  of  directors,  if  not  recorded, 
may  be  proved  by  parol.  Lacgsdale  v. 
Bonton,  12  Ind.,  467  (1859);  Bay,  etc., 
Ass'n  V.  Williams,  50  Cal.,  353  (1875). 
Minutes  not  signed  by  the  chairman  ai-e 
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A  resolution  adopted  at  a  stockholders'  meeting  is  valid,  although 
only  a  pencil  memorandum  was  made  of  it  and  no  formal  record 
made  until  long  afterwards.  The  proceedings  may  bo  proved  by 
parol.i  * 

§  715.  Executive  committee. —  There  is  some  doubt  as  to  whether 
the  powers  of  a  board  of  directors  may  be  delegated  to  an  exec- 
utive committee.  The  right  of  the  board  of  directors  to  delegate 
to  agents  the  transaction  of  the  ordinary  and  routine  business  of 
the  corporation  is  unquestioned,  and  indeed  is  absolutely  neces- 
sary.^    But  in  matters  involving  discretion  there  ai'e  decisions 


not  evidence  of  a  call ;  nor  is  a  subse- 
quent ratification  of  those  minutes, 
Cornwall,  etc.,  Co.  v.  Bennett,  5  H.  &  N., 
423  (1860).  After  notice  to  the  corpora- 
tion to  produce  its  records  is  given,  sec- 
ondary evidence  may  be  introduced. 
Thayer  v.  Middlesex,  etc.,  Co.,  27  Mass., 
325  (1830) ;  Eleras  v.  Ogle,  15  Jur.,  180 
(1850) ;  Lohman  v.  N.  Y.,  etc.,  R  R  Co., 
2  Sand.,  89,  holding  that  the  failure  to 
produce  may  send  the  question  to  the 
jury.  To  same  effect,  Narragansett 
Bank  v,  Atlantic,  eta,  Co.,  44  Mass.,  283. 
The  presumption  is  that  a  suit  in  the 
corporate  name  was  authorized  by  it. 
Bangor,  etc.,  R  R  Co.  v.  Smith,  47  Me., 
34  (1859).  In  proving  employment,  no- 
tice to  produce  must  be  given.  Haven 
V.  N.  H.  Asylum,  13  N.  H.,  532  (1843). 
So,  also,  in  proving  agency.  Clark  v. 
Farmers',  etc.,  Co.,  15  Wend.,  256  (1836); 
Montgomery  R.  R  Co.  v.  Hurst,  9  Ala,, 
513  (1846).  As  to  proving  subscription 
to  stock,  see  oh.  IV,  supra.  Parol  evi- 
•dence  cannot  explaiu  the  minutes. 
Gould  V.  Norfolk,  etc.,  Co.,  63  Mass.,  338 
(1852).  The  rough  minutes  are  evidence 
if  not  subsequently  written  out.  Waters 
V.  Gilbert,  56  Mass.,  27  ^1848).  It  may  be 
shown  that  the  minutes  are  incorrect. 
Van  Hook  v.  Somerville,  etc.,  Co.,  5  N.  J. 
Eq.,  137,  169  (1845).  If  on  production  of 
books  no  resolution  is  found,  proof  of 
acts,  etc.,  may  be  given.  Boston,  etc., 
Co.  V.  Barton,  59  Mass.,  158,  179  (1849). 
Proof  that  the  book  is  a  corporate  rec- 
ord is  made  by  the  person  having  cus- 
tody of  the  book.  Smith  v.  Natchez, 
etc ,  Co.,  2  Miss.,  479,  493  (1837).    Must 


prove  that  it  is  a  corporate  book,  kept 
as  such,  and  by  the  proper  officer. 
Turnpike  Co.  v.  McKean,  10  Johns.,  154 
(1813);  Whitman  v.  Granite  Church,  24 
Me.,  236  (1844).  Proof  may  be  by  the 
secretary.  Stebbins  v.  Murrill,  64  Mass., 
27  (1853).  The  book-keeper  may  prove 
his  entries.  Union  Bank  v.  Knapp,  20 
Mass.,  96  (1825).  Or  if  he  is  dead,  his 
hand  writing  may  be  proved.  Id. ;  also 
Chenango,  etc.,  Co.  v.  Lewis,  03  Barb., 
Ill  (1872).  Where  a  corporation  ia  dis- 
proving agency  it  is  held  to  strict  proof. 
Its  records  are  inadmissible  unless  proof 
is  given  that  they  were  kept  by  the 
proper  officer,  and  unless  he  testifies  to 
them.  Union,  etc.,  Co.  v.  Rock,  etc.. 
Bank,  2  Colo.,  565  (18T5).  See  Gafford 
V.  American,  etc.,  Co.,  42  N.  W.  Rep., 
550  (Iowa,  1889).  For  a  very  full  note 
on  the  admissibility  of  corporate  books 
as  evidence,  see  23  Cent  L.  J.,  468-473. 
An  examination  befoi-o  trial,  to  ascer- 
tain whether  the  defendant  corporation 
authorized  a  person  to  make  a  contract 
for  it,  was  granted  in  Bloom  v.  Pond's, 
etc.,  Co.,  18  N.  Y.  Supp.,  179  (1891). 

iHandley  v.  Stutz,  139  U.  S.,  417 
(1891).  The  records  of  the  stockholders' 
meetings  may  be  used  to  show  the  pur- 
pose of  a  stockholder's  resolution.  Wiley 
V.  Inhabitants,  etc.,  23  N.  E.  Rep.,  311 ' 
(Mass.,  1890). 

2  Directors  may  authorize  two  of  their 
number  to  execute  corporate  notes  to  a  , 
person.  Leavitt  v.  Oxford,  etc.,  Co.,  3 
Utah,  265  (1883).  Or  appoint  an  agent  to 
execute  a  deed.  Arms  v.  Conant,  36 
Vt,  744  (1864).    Directors  having  power 
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to  tbe  effect  that  the  directors  cannot  delegate  that  discretion.' 
The  clear  weight  of  authority,  however,  holds  that  the  powers 
of  a  board  of  directors  may  be  delegated  to  an  executive  commit- 
tee of  that  board  and  the  acts  and  contracts  of  such  a  committee 
may  be  made  binding  on  the  corporation.^ 

to  fix  the  rates  of  their  railroad  may 
delegate  that  power  to  agents.  Man- 
chester, etc.,  R.  E.  V.  i'isk,  33  N.  H., 
297  (1856).  See,  also,  many  cases  in  the 
following  sections  of  this  work.  The 
corporation  may  authorize  its  president 
to  sell  and  assign  its  negotiable  paper. 
Stevens  v.  Hill,  29  Me.,  133  (1848) ;  North- 
ampton Bank  v.  Pepoon,  11  Mass.,  288 
(1814).  Nearly  all  corporate  acts  are 
done  by  means  of  subordinate  agents. 
Such  delegations  of  authority  are  nec- 
essary. See  Manchester  R'y  v.  Fisk,  83 
N.  H.,  297  (1850).  Difficulty  occurs  in 
defining  the  line  which  separates  pow- 
ers that  may  be  delegated  from  those 
which  may  not  be.  See  Lyon  v.  Jei-ome, 
26  Wend.,  485  (1841);  Gillis  v.  Bailey, 
31  N.  a,  149  (1850).  See,  also,  §  713, 
supra. 

1  The  directors'  duty  to  pass  on  paper 
oflfered  for  discount  cannot  be  delegated 
in  Louisiana.  Percy  v.  Millaudon,  3  La., 
568  (1832).  Cf.  Morse  on  Banking,  108. 
Directors  having  power  to  purchase 
stock  cannot  delegate  that  power  to  a 
general  manager.  No  ratification  arises 
from  the  fact  that  the  purchase  was 
entered  on  the  books.  Cartmell's  Case, 
L.  R,  9  Ch.,  691  (1874).  Directors  can- 
not delegate  to  two  of  their  number  the 
question  of  whether  a  conditional  sub- 
scription to  shares  should  be  accepted. 
Howard's  Case,  L.  R.,  1  Ch.,  561  (1866). 
Two  directors  acting  as  agents  to  re- 
ceive calls  have  no  power  to  waive  a 
forfeiture  of  stock  and  receive  the  calls 
thereon.  Card  v.  Carr,  1  C.  B.  (N.  S.), 
197  (1856).  Directors  cannot  delegate 
to  a  committee  the  povjer  to  forfeit  and 
sell  stock  for  non-payment  of  calls. 
York,  etc.,  R.  R.  t).  Ritchie,  40  Me.,  435 
(1855).  In  Gillis  v.  Bailey,  31  N.  H.,  149 
(1850),  it  was  held  that  a  board  of  di- 
rectors could  not  delegate  to  an  agent 


the  power  to  lease  vai'ious  pieces  of 
property  owned  by  the  coi'poration. 
Power  to'  make  assessments  cannot  be 
delegated  by  the  directors.  Farmers", 
etc.,  Ins.  Co.  v.  Chase,  56  N.  H.,  341 
(1876);  Silver,  etc..  Road  v.  Greene,  7 
Rep.,  187  (R.  I,  1878),  where  the  delega- 
tion was  to  the  treasurer.  But  see  Read 
V.  Memphis,  etc.,  Co.,  9  Heisk.  (Tenn.), 
545  (1872),  where  such  delegation  to  the 
president  was  upheld.  Cf.  Lindley  on 
Partnei-ship,  pp.  345-347  (Callaghan  & 
Co.,  1881). 

2  An  executive  committee  may  be  ap- 
pointed under  the  statutory  power  of 
the  company  "  to  appoint  such  subordi- 
nate officers  and  agents  as  the  business 
of  the  corporation  shall  require."  The 
executive  committee  may  delegate  to 
one  of  their  number  the  indorsing  of 
checks,  etc.  Sheridan,  etc.,  Light  Co.  v. 
Chatham  Nat'l  Bank,  137  N.  Y.,  517 
(1891).  Where  a  by-law  gives  to  the 
directors  the  "whole  charge  and  man- 
agement of  the  propertj',"  and  the  di- 
rectors are  also  authorized  to  have  an 
executive  committee  to  do  any  business 
which  the  board  itself  might  do,  and 
the  board^authorize  the  executive  com- 
mittee to  exercise  all  the  powers  of  the 
board  when  the  board  is  not  in  session, 
a  contract  of  the  executive  committee, 
ratified  at  a  meeting  of  the  stockhold- 
ers, to  allow  another  railroad  to  have 
the  joint  use  of  the  company's  bridge 
and  terminals,  is  legal  and  binding. 
Union  Pao.  R'y  v.  Chicago,  etc.;  R'y,  51 
Fed.  Rep.,  309  (1892) ;  Id.,  47  Fed.  Rep.  15. 
See,  also,  Hoyt  v.  Thompson's  Executor, 
19  N.  Y.,  207  (1859),  where  the  conmiit- 
tee  consisted  of  anj-  five  or  more  di- 
rectors who  attended  meetings  of  which 
notice  was  given  to  all.  See,  also,  Hoyt 
V.  Sheldon,  3  Bosw.,  367.  The  right  of  a 
board  of  directors  to  delegate  its  powers 
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Where  the  board  of  directors  delegates  to  a  committee  the  power 
to  act  for  it,  due  notice  of  meetings  of  the  executive  committee 
must  be  given  to  all  of  its  members ;  but  a  majority  of  the  com- 
mittee suffices  to  constitute  a  meeting  and  proceed  to  business,  and 


to  an  executive  committee  was  raised 
but  not  fully  passed  upon  in  Metropol- 
itan, etc.,  Co.  V.  Domestic,  etc.,  Co.,  14 
Atl.  Rep.,  907  (N.  J.,  1888),  wRere  it  was 
remarked  that  the  rigidity  of  the  old 
rule  prohibiting  such  delegation  has 
been  somewhat  relaxed.  "The  man- 
agers might,  undoubtedly,  clothe  a  com- 
mittee, in  the  intervals  between  the  sit- 
tings of  the  board,  with  all  their  own 
authority  to  conduct  the  ordinary  busi- 
ness of  the  company."  But  it  seems 
that  this  executive  committee  could  not 
delegate  its  power  to  one  of  their  num- 
ber. Olcott  V.  Tioga  E.  R  Co.,  27  N.  Y., 
546,  558  (1863).  The  by-laws  may  au- 
thorize the  directors  to  delegate  their 
powers  to  a  committee.  Harris'  Case, 
li.  R.,  7  Ch.,  587  (1872),  where  the  com- 
mittee allotted  shares.  Directors  may 
delegate  to  a  committee  power  to  sell 
corporate  property,  and  a  mortgage 
given  by  the  committee  is  valid.  Cer- 
tainly 60  where  the  board  of  directors 
subsequently  accepted  the  papers  con- 
nected with  it.  Burrill  v.  Nahant  Bank, 
43  Mass.,  163  (1840).  Where  the  by-laws 
authorize  the  directors  to  transact  busi- 
ness through  a  committee,  that  commit- 
tee may  consist  of  one  person.  In  re 
Tourine  Co.,  L.  R.,  25  Ch.  D.,  118  (1883). 
An  employee  of  a  company  who  ^ues 
for  services,  under  a  written  contract 
made  with  the  "chairman"  and'  "man- 
aging director,*  may  collect;  their  au- 
thority is  presumed  as  agents  or  execu- 
tive committee.  Totterdell  v.  Fareham, 
«tc.,  Co.,  L.  R,  1  C.  P.,  674  (1866).  In 
New  York  it  is  clearly  held  that  the  di- 
rectors of  a  banking  or  loan  and  trust 
company  may  appoint  an  executive 
•committee  and  authorize  it  to  act  for 
the  board  of  directors,  and  that  the  acts 
of  this  committee  are  as  binding,  valid 
and  effective  as  though  they  had  been 
Authorized  by  the  board  of  directors  di- 


rectly. Palmer  v.  Yates,  3  Sand,  Eep., 
137  (1849).  Cf.  Bank  Com'rs  v.  Bank  of 
Buffalo,  6  Paige,  497  (1837).  In  the  case 
of  Bank  of  Columbia  v.  Patterson's 
Adm'r,  7  Cranch,  299  (1813),  the  right  of 
the  directors  to  delegate  their  power  to 
contract  to  a  committee  weis  not  ques- 
tioned. Stockholders  cannot  elect  a 
committee  and  compel  the  directors  to 
act  with  that  committee  in  corporate 
matters.  Boot,  etc.,  Co.  v.  Dunsmore, 
60  N.  H.,  85  (1880).  It  is  fraudulent  for 
an  executive  committee  to  vote  large 
compensation  to  themselves  for  services 
as  promoters.  Blatchford  v.  Ross,  54 
Barb.,  42  (1869).  In  the  case  of  St  Louis, 
etc.,  Assoc.  V,  Augustin,  2  Mo.  App.,  123 
(1876),  a  loan  committee  contracted  for 
the  corporation.  But  where  the  execu- 
tive committee  can  act  only  when  the 
president  is  present^  action  without  his 
presence  is  void.  Corn,  etc.,  Bank  v. 
Cumberland,  etc.,  Co.,  1  Bos.,  436  (1857). 
As  to  committees  of  municipal  corpora- 
tions, see  Dillon  on  Munic.  Corp.,  g§  60, 
374,  Contracts,  etc.,  by  an  executive 
committee  have  often  been  recognized 
as  valid.  See  Tracy  v.  Guthrie,  etc., 
Soc,  47  Iowa,  27  (1877).  A  stockholder's 
request  to  such  a  committee  to  bring  an 
action  to  remedy  a  corporate  wrong  is 
sufficient.  Hazard  v.  Durant,  11  R.  I., 
196  (1875).  The  committee's  consent  to 
an  arbitration  may  be  ratified  by  the 
company.  Proprietors,  etc.,  v.  Frye,  5 
Me,  38  (1827).  Although  a  conU-act  is 
Irregularly  made  by  the  executive  com- 
mittee of  a  corporation,  there  being  no 
notice  and  no  quorum,  yet  by  accepting 
the  benefits  of  the  contract  afterwards 
the  company  is  bound.  Metropolitan, 
etc.,  Co.  V.  Domestic,  eta,  Co.,  supra.  In 
Curtiss  V.  Leavitt,  15  N.  Y,  1  (1857),  a 
finance  committee  had  authorized  the 
issue  of  bonds.  The  charter  required  a. 
resolution  of    the   board  of   directors. 
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a  majority  of  that  majority  binds  the  committee,  the  directors  and 
the  corporation  by  its  vote.^ 

§  716.  President  —  His  power  to  contract  for  the  corporation. — 
The  president  of  a  corporation  has  no  power  to  buy,  sell  or  con- 
tract for  the  corporation,  nor  to  control  its  property,  funds  or  man- 
agement.^ This  is  a  rule  which  prevails  everywhere,  excepting 
possibly  the  state  of  Illinois.  Both  the  decisions  and  the  reasoning 
of  the  Illinois  courts  tend  to  relax  the  rule  given  above.' 


The  court  held  that  acquiescence  cured 
^he  defeat  In  Taylor  v.  Agricultural 
Assoc,  68  Ala.,  229  (1880),  the  executive 
committee  was  provided  ior  by  charter. 
A  committee  authorized  to  settle  with  a 
person  cannot  also  settle  with  a  firm  in 
which  he  is  interested,  but  the  company 
may  ratify.  Merchants',  etc.,  Co.  v. 
Kioe,  29  N.  W.  Eep.,  784  (Iowa,  1886). 
The  acts  of  the  executive  committee 
may  be  construed  to  be  subject  to  the 
approval  of  the  next  meeting  of  the 
board  of  directors.  Indianapolis,  etc., 
R  R  V.  Hyde,  23  N.  E  Rep,  706  (Ind., 
1890).  An  executive  committee  having 
the  general  direction  and  superintend- 
ence of  the  affairs  of  the  company  have 
no  power  to  issue  stock,  the  whole 
capital  stock  being  already  issued. 
Ryder  v.  Bushwick  R  R,  134  N.  Y.,  83 
<1892).  A  Pennsylvania  railroad  corpo- 
ration cannot  authorize  its  board  of 
directors  to  delegate  to  an  executive 
■committee  the  location  of  the  route. 
Weidenfeld  v.  Sugar,  etc.,  R  R,  48  Fed. 
Rep.,  615  (1893).  A  person  sued  on  a  tort 
cannot  raise  the  objection  that  the  pro- 
ceedings of  an  executive  committee  or 
board  of  directors  were  irregular,  or  that 
stockholders  did  not  consent  to  a  con- 
tract Farnsworth  v.  Western,  etc.,  Co.,  6 
N.  Y.  Supp.,  735  (1889) :  55  N.  W.  Rep.,  418. 
» Burleigh  v.  Ford,  61  N.  H.,  860  (1881) ; 
Metropolitan,  etc.,  Co.  v.  Domestic,  etc., 


mittee  may  act  and  bind  the  corpora- 
tion. A  third  party  is  justified  in  acting 
on  the  ostensible  authority  of  the  com- 
mittee. McNeil  V.  Boston  Cham,  of 
Com.,  38  N.  E.  Rep.,  345  (Mass.,  1891).  A 
committee  appointed  by  the  directors 
cannot  act  unless  all  are  present,  al- 
though a  majority  may  govern.  Re 
Liverpool,  etc.,  Ass'n,  62  L.  T.  Rep.,  873 
(1890).  Where  many  persons  authorize 
eight  to  act  as  a  managing  committee, 
they  are  not  liable  for  debts  contracted 
by  a  meeting  of  six  of  that  committee. 
Brown  v.  Andrews,  13  Jur.,  938  (1849). 
Power  to  executive  committee  of  direct- 
ors "to  do  all  acts  necessary  for  the 
prosperity  "  does  not  authorize  purchase 
of  real  estate  by  majority  of  executive 
committee.  The  company  is  not  bound 
by  same  majority  improvin'g  the  land. 
Tracy  v.  Guthrie,  etc.,  Soc,  47  Iowa,  27 
(1877).  The  minority  of  the  committee 
certainly  cannot  act  Trott  v.  Warren, 
11  Me.,  227  (1834).  The  managing  com- 
m  ittee  of  an  unincorporated  association 
may  legally  resolve  that  checks  signed 
by  any  three  of  them  shall  bind  all. 
Maitland's  Case,  4  De  G.,  M.  &  G.,  769 
(1853).  The  executive  committee  can- 
not delegate  their  powers  to  one  of 
their  number.  Cook  v.  Ward,  L.  R,  2 
C.  P.  Div.,  225  (1877).  See,  also,  Lyon  v. 
Jerome,  26  W'end.,  485  (1841),  where 
canal  commissioners  delegate  their  pow- 


Co.,  supra.    Such,  also,  is  the  case  with  '  ers  to  an  engineer.    One  of  two  super- 


municipal  corporations.  State  v.  Jersey 
City,  27  N.  J.  L.,  493  (1859) ;  Junkins  v. 
Union,  etc.,  District,  39  Mel,  220  (1855). 
The  directors  may  delegate  to  a  com- 
mittee the  power  to  procure  plans  and 
let  a  contract    A  majority  of  that  com- 


visors  cannot  contract.  Cooper  v. 
Lampeter,  8  Watts  (Pa.),  125  (1839). 

^  See  notes  sub. 

5  The  president  and  general  manager 
may  together  bind  an  insurance  com- 
pany to  an  agreement  that  its  mort- 
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It  is  true  that  the  board  of  directors  may  expressly  authorize  the 
president  to  contract;  or  his  authority  to  contract  may  arise  from 
his  having  assumed  and  exercised  that  power  in  the  past ;  or  the- 
corporation  may  ratify  his  contract  or  accept  the  benefits  of  it  and 
thereby  be  bound.'  But  the  general  rule  is  that  the  president  can- 
not act  or  contract  for  the  corporation  any  more  than  any,  other 
one  director.  This  question  has  frequently  been  before  the  courts, 
and  many  decisions  havB  been  rendered  in  regard  to  it.* 


gagor  may  redeem  even  after  foreclos- 
ure. Union  Mutual,  etc.,  Ins.  Co.  v. 
White,  106  III,  67  (1883).  The  president 
of  a  railroad  company  has  power  to 
contract  for  the  transportation  of  rail- 
road Iron.  Chicago,  etc.,  R.  E.  Co.  v. 
Coleman,  18  111.,  297  (1857).  A  deed  of 
land  executed  by  the  president  and  sec- 
retary is  valid  where  all  the  stockhold- 
ers join  also  in  the  deed.  Hull  v.  Glover, 
18  N.  E.  Rep.,  198  (III,  1888).  The  presi- 
dent of  a  railroad  company  may  assign 
notes  and  mortgages  given  to  it  to  aid  in 
constructing  the  road.  Irwin  v.  Bailey, 
8  Biss.,  533  (111.  Circuit,  1879).  A  judg- 
ment note  of  a  corporation  may  be  exe- 
cuted by  its  president  and  secretary.  It 
is  good  as  a  mere  note,  even  though  not 
as  a  judgment  note.  Matson  v.  Alley,  31 
N.  E.  Rep.,  419  (III,  1893).  A  duly  exe- 
cuted contract  of  a  corporation  to  give 
a  judgment  note  is  authority  to  the 
president  to  give  that  note.  McDonald 
V.  Chisholm,  23  K  K  Rep.,  596  (III,  1890). 
The  president  has  no  power  to  agree 
that  an  absolute  subscription  for  stock 
shall  be  changed  so  as  to  be  conditional 
Morgan  County  v.  Thomas,  76  111.,  130 
(1875). 

1  See  notes  sub. 

2  "  In  the  absence  of  anything  in  the 
act  of  Incorporation  bestowing  special 
power  upon  the  president,  he  has  from 
his  mere  official  station  no  more  con- 
trol over  the  corporate  property  and 
funds  than  any  other  director."  Titus 
V.  Cairo,  etc.,  R  R  Co.,  37  N.  J.  L.,  98 
(1874).  The  president  has  no  authority 
to  direct  the  treasurer  to  refuse  to  re- 
ceive payments  of  subscriptions.  Potts 
V.  Wallace,   146  U.  S.,  689  (1893).    The 


president  has  no  power  to  employ  an 
architect  to  prepare  plans,  and  the  com- 
pany is  not  liable  therefor.  Wait  v. 
Nashua,  etc.,  .Assoc,  23  Atl  Rep.,  53 
(N.  H.,  1891).  The  fact  that  a  person 
buying  land  is  president  of  a  company 
and  gives  a  draft  on  the  company  in 
part  payment  does  not  make  it  a  pur- 
chase by  the  company  for  which  it  is- 
liable.  In  re  Seymour,  47  N.  W.  Rep., 
321  (Mich.,  1890).  The  president  of  a 
literary  and  biblical  institution  has  no 
power  to  buy  lumber  for  it,  and  it  is  not. 
liable  therefor  although  it  has  used  it, 
where  some  of  the  directors  had  agreed 
among  themselves  to  pay  for  the  lum- 
ber. Lyndon  Mill  Co.  v.  Lyndon,  etc., 
Inst,  23  Atl.  Rep.,  575  (Vt,  1891).  A 
president  of  a  bank  cannot  agree  that, 
sureties  on  paper  given  to  the  bank 
will  not  be  held  liable.  First  Nat.  Bank 
V.  Bennett,  33  Mich.,  520  (1876).  "  It  is 
not  within  the  authority  of  the  presi- 
dent of  a  bank,  when  he  discounts 
paper  for  the  bank,  to  promise  the- 
maker  that  be  need  not  pay  it"  (Cases.) 
First  Nat  Bank  v.  Tisdale,  18  Hun,  151 
(1879);  aflf'd,  84  N.  Y..  655.  The  pres- 
ident cannot  borrow  money  for  com- 
pany unless  charter  authorizes  or  board 
of  directors  authorize  him.  Life,  etc., 
Ins.  Co.  V.  Mechanics',  etc.,  Co.,  7  Wend., 
31  (1831).  Although  a  note  is  signed  by 
the  president,  secretary  and  treasurer 
of  a  religious  corporation,  yet  it  may 
be  shown  thfet  they  were  not  author- 
ized by  the  board  of  trustees  to  sign.. 
People's  Bank  v.  St  Anthony's,  etc., 
Church,  109  N.  Y.,  512  (1888).  The  pres- 
ident and  cashier  cannot  agree  with  an. 
indorser  that  he  will  not  be  held  liable. 
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A  large  number  of  the  cases  are  given  in  the  notes  below.  The 
question  seems  to  have  arisen  in  many  forms,  and  the  great  weight 
of  authority  holds  that  a  president  has  no  inherent  power  to  repre- 
sent or  contract  for  the  corporation.     His  duties  are  confined  to 


Bank  of  U.  S.  v.  Dunn,  6  Peters,  51 
(1832) ;  Bank  of  Metropolis  v.  Jones,  8 
Peters,  12  (1834).  The  president  of  a 
bank  has  no  power  to  release  a  claim. 
Olney  v.  Chadsey,  7  R  I.,  234  (1862); 
Hodges'  Ex'r  v.  Fij-st  Nat  Bank,  22 
Gratt.,  51  (1872).  President  and  cashier 
have  no  power  to  execute  a  mortgage. 
Leggett  V.  N.  J.,  etc.,  Co.,  1  N.  J.  Eq., 
541  (1832).  Nor  has  the  president  alone 
that  power.  Corbett  v.  Woodward,  5 
Sawyer,  403  (1879).  President  of  a  bank 
has  no  power  to  sell  and  assign  a  note 
held  by  it.  Hallowell,  etc..  Bank  v. 
Hamlin,  14  Mass.,  178  (1817).  The  pres- 
ident of  a  national  bank  cannot  bind  it 
by  his  purchase  of  bonds  and  stock  for 
it  First  Nat  Bank  v.  Hoch,  89  Pa.  St, 
824  (1879).  The  president  of  a  railroad 
corporation  has  no  power  to  let  a  con- 
struction contract  Templin  v.  Chicago, 
etc.,  R  R,  35  N.  W.  Eep.,  634  (Iowa,  1887) ; 
Griffith  V.  Chicago,  etc.,  R  R,  36  N.  W. 
Rep.,  901  (Iowa,  1888).  The  president 
and  a  director  of  a  miner's  water  sup- 
ply company  have  no  power  to  pur- 
chase land  for  an  extension  of  the  works, 
but  the  board  of  directors  may  ratify 
the  purchase.  Blen  v.  Bear,  etc.,  Co.,  20 
Cal.,  603  (1863).  The  president  of  a  ditch 
company  has  no  power  to  exchange 
half  of  its  ditch  for  half  of  the  ditch  of 
another  company.  Bliss  v.  Kaweah, 
etc.,  Co.,  65  Cal.,  502  (1884).  A  railrcad 
president  cannot  sell  its  ties.  Walworth, 
etc..  Bank  v.  Farmers',  etc.,  Trust  Co.,  14 
Wis.,  325  (1861).  The  president  cannot 
execute  a  note  for  the  company.  Bacon 
n  Miss.,  etc.,  Ins.  Co.,  31  Miss.,  116  (1856). 
The  "president  of  a  railroad  company 
cannot  give  a  chattel  mortgage  on  one 
of  its  engines,  even  though  he  is  also  its 
"  business  and  financial  agent."  Luse 
V.  Isthmus,  etc.,  E'y  Co.,  6  Oreg.,  135 
(1876).  If  the  president  of  a  bank  sells 
its  securities  he  is  liable  to  it  for  any 


loss  incurred  thereby.  First  Nat  Bank 
V.  Lucas,  31  Neb.,  280  (1887).  The  presi- 
dent Of  a  bank  has  no  power  to  com- 
promise a  debt  due  to  it  from  an 
insolvent  firm.  Wheat  v.  Bank  of  Louis- 
ville, 5  S.  W.  Rep.,  305  (Ky.,  1887). 

The  president  of  a  lumber  couipany 
has  no  power  to  employ  a  general  agent 
in  another  part  of  the  country.  The 
latter  can  hold  the  company  liable  for 
his  salary  only  by  proving  that  at  least 
a  majority  of  the  directors  knew  thereof 
and  acquiesced.  Murray  v.  Nelson,  ete., 
Co.,  9  N.  E.  Rep.,  634  (Mass.,  1887).  The 
president  of  a  railroad  cannot  sell  its 
bonds.  Titus  v.  Cairo,  etc.,  R.  R  Co.,  37 
N.  J.  L.,  98  (1874).  The  president  has 
no  power  to  sell  goods  unless  he  is  spe- 
cially authorized  or  has  made  similar 
sales  without  objection.  Pittsburgh, 
etc.,  Co.  V.  Reese,  13  Atl.  Rep.,  363  (Pa., 
1888).  The  president  of  a  company  can- 
not agree  for  it  to  redeem  certain  out- 
standing claims  against  it  —  "labor  tick- 
ets." Stanley  v.  Sheffield,  e'tc,  Co.,  4 
S.  Rep.,  34  (Ala,  1888).  The  president 
cannot  increase  the  pay  allowed  to  a  di- 
rector by  a  vote  of  the  directors.  Hodges 
V.  Rutland,  etc.,  R  R  Co.,  39  Vt,  220 
(1857) ;  Bailey  v.  Buffalo,  etc.,  R  R  Co., 
14  Hun,  483  (1878).  A  president  author- 
ized to  execute  a  mortgage  cannot  in- 
sert unusual  terms  —  such  as  that  the 
principal  sum  should  become  due  at  the 
option  of  the  bondholder  in  case  of 
non-payment  of  interest  Jesup  v.  City 
Bank,  etc.,  14  Wis.,  331  (1861).  The  pres- 
ident and  secretary  cannot  issue  drafts 
in  the  company's  name.  Dabney  v. 
Stevens,  40  How.  Pr.,  341  (1870).  Mis- 
representations of  the  president  as  to 
property  which  the  company  sells  are 
not  binding  upon  it  Crump  v.  UnitefJ 
States  Min.  Co.,  7  Gratt,  352  (1851).  The 
president  and  cashier  cannot  even  con- 
jointly sell  the  safe  of  a  bank.    Asher  v. 
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presiding  and  to  voting  as  a  director.  The  fact,  however,  that  he  is 
almost  always  the  corporate  officer  who  is  directed  to  sign  the  cor- 
porate contracts  that  have  been  authorized  by  the  board  of  direct- 


Sutton,  31  Kan.,  386  (1884).  One  who  is 
president,  treasurer  and  general  man- 
ager cannot  confess  judgment  for  the 
company  even  though  he  owns  all  but 
two  shares  of  the  stock.  Stokes  v.  N. 
J.,  etc.,  Co.,  46  N.  J.  L.,  237  (1884).  Nor 
give  a  mortgage.  England  v.  Dearborn, 
141  Mass.,  590  (1886).  Nor  give  accom- 
modation or  renewal  notes.  McCIellan 
V.  Detroit,  etc..  Works,  56  Mich.,  579 
(1885).  The  president  of  a  bank  has  no 
power  to  transfer  its  paper.  Smith  v. 
Lawson,  18  W.  Va.,  313,  338  (1881).  The 
president  of  a  manufacturing  company 
cannot  buy  goods  for  it.  Westerfield  v, 
Eadde,  7  Daly,  336  (1877j.  Cf.  Silva  v. 
Metropolitan,  etc.,  Co.,  43  N.  T.  Super. 
Ct.,  307  (1877).  Where  a  contract  to 
build  a  railroad  is  made  by  contractors 
with  a  committee  of  directors  duly  au- 
thorized to  make  it,  a  provision  against 
subletting  cannot  be  waived  by  the  pres- 
ident of  the  railroad  and  a  director. 
Western  E.  R.  Co.  v.  Bayne,  11  Hun,  166 
(1877) ;  affirmed,  75  N.  Y.,  1.  A  director 
is  hable  to  iiis  bank  on  a  note  given  to 
it  by  him,  although  the  president,  who 
has  purchased  stock  of  the  director,  can- 
cels the  note  in  payment  for  the  stock 
and  considers  himself  indebted  to  the 
bank  for  that  amount  There  was  no 
ratification  by  the  bank.  Rhodes  v. 
Webb,  34  Minn.,  293  (1877).  A  bank  re- 
ceiving funds  from  its  president  in  pay- 
ment of  his  debts  to  it,  which  funds  he 
had  fraudulently  obtained  from  another 
bank  by  using  his  standing  as  president 
of  the  former,  is  bound  to  pay  over  the 
same  to  the  defrauded  bank,  where  such 
president  had  complete  control  of  the 
former  bank.  City  Nat'l  Bank  v.  Nat'l 
Park  Bank,  33  Hun,  105  (1884). 

Brokers  employed  by  the  president 
cannot  hold  the  corporation  liable,  even 
though  the  corporation  has  had  the 
benefit  of  their  services,  the  board  of 
directorsi  having  no  knowledge  thereof. 


Twelfth  Street  Market  Co.  v.  Jackson, 
103  Pa,  St.,  369  (1883) ;  De  Bost  v.  Al- 
bert P.  Co.,  35  Hun,  386  (1885);  Alle- 
gheny Co.  Workhouse  v.  Moore,  95  Pa. 
St.,  408  (1880) ;  in  the  last  case  the  su- 
perintendent joined  in  employing  the 
broker.  Not  even  the  president,  secre- 
tary and  treasurer  can  give  a  note  in  the 
name  of  a  religious  corporation.  Peo- 
ple's Bank  v.  St  Anthony's,  etc., 
Church,  39  Hun,  498  (1886).  A  president 
authorized  by  resolution  of  the  board 
of  directors  to  sell  bonds  cannot  loan 
them ;  if  he  does  so  it  is  a  conversion  of 
the  property  of  the  corporation.  Sec- 
ond Ave.  R.  E.  Co.  v.  Mehrback,  46  N.  Y. 
Super.  Ct,  367  (1883).  The  president  of 
an  insurance  company  cannot  indorse 
and  transfer  notes.  Marine  Bank,  eta, 
V.  Clements,  3  Bosw.  Rep.,  600  (1858). 
But  in  an  earlier  case  it  was  held  that 
the  indorsee  in  good  faith  was  protected. 
Caryl  v.  McElrath,  3  Sandf.  Rep.,  176 
(1849);  A  bank  president  has  no  implied  ' 
authority  from  the  bank  to  agree  to  pay 
interest  on  a  particular  deposit  there 
being  no  evidence  of  special  authority 
nor  of  a  bank  custom  to  that  effect  The 
president  of  a  corporation  has  no  im- 
plied authority  to  check  corporate  funds 
out  of  bank  unless  there  is  an  estab- 
lished usage  to  that  effect  Fulton  Bank 
V.  N.  Y.,  etc..  Canal  Co.,  4  Paige,  137 
(1833).  The  president,  secretary  and 
general  agent  cannot  issue  the  corporate 
notes.  McCullough  v.  Moss,  5  Denio, 
567  (1846).  Cf.  Moss  v.  Rossie,  etc.,  Co., 
5  Hill,  137  (1843).  A  railroad  president 
cannot  contract  to  pay  a  commission  to 
a  promoter  who  induces  a  contractor  to 
build  the  road.  Risley  v.  Indianapolis, 
etc.,  R.  R  Co.,  1  Hun,  303  (1874) ;  rev'd 
on  other  points,  63  N.  Y,  340.  The 
president  cannot  employ  workmen.  Mt 
Sterling,  etc.,  Co.  v.  Loouey,  1  Mete. 
(Ky.),  550  (1858).  Nor  agree  to  pay  a 
salary.     Murray  v.  Nelson  &  Co.,  9  N.  E. 
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ors  has  led  to  an  enlargement  of  his  importance  as  a  corporate 
oflBcer.  Hence  the  rule  has  arisen  in  New  York  that'a  contract, 
which  apparently  is  a  corporate  contract,  being  duly  signed  by  the 


Rep.,  634  (Mass.,  1887);  Wood's  Railway 
Law,  pp.  436-439.  President  may  accept 
a  constitutional  subscription  to  stock. 
Pittsburgh,  etc.,  R.  R  Co.  v.  Stewart,  14 
Pa  St,  54  (1861).  A  president  of  a  bank 
in.ay  bind  it  by  his  agreement  with  an 
indorser  of  a  note  that  the  maker  of  a 
note  will  not  give  a  mortgage  and  that 
the  indorser  will  not  be  held  liable. 
Cake  V.  Pottsville  Bank,  9  Atl.  Rep.,  302 
(Pa.,  1887).  Tender  of  calls  on  stock 
may  be  made  to  the  president  in  order 
to  avoid  forfeiture.  Mitchell  v.  Vt.,  etc., 
Co.,-  67  N.  Y.,  280  (1876).  Where  the 
corporation  is  merely  an  intermediary 
of  title  to  a  note,  less  strict  proof  is  re- 
quired. Brown  v.  Donuell,  44  Me.,  421 
(1860).  The  company  is  liable  to  an  ar- 
chitect who  has  done  work  at  the  in- 
stance of  the  president  and  two  direct- 
ora  Hooker  v.  Eagle  Bank,  30  N.  Y., 
83  (1864).  The  president  cannot  lease 
land.  Yellow,  etc.,  Co..  v.  Stevenson,  5 
Nev.,  224  (1869).  A  telegram  from  the 
president  authoiuzing  an  agent  to  con- 
tract is  insufficient  proof  of  authority. 
Felton  V.  McClane,  46  N.  Y.  Super.  Ct., 
53  (1880).  Where  he  is  authorized  to 
discharge  one  mortgage,  the  company 
is  not  bound  by  his  mistake  in  discharg- 
ing two  mortgages.  Smith  v.  Smith, 
117  Mass.,  72  (1875) ;  5  S.  Rep.,  138. 

The  president  of  a  national  bank  has 
no  power  inherent  in  his  oflBce  to  exe- 
cute a  note  in  the  name  of  the  bank. 
Nat'l  Bank,  etc.,  v.  Atkinson,  55  Fed. 
Rep.,  465  (Kan.,  1893).  The  president 
cannot  be  held  personally  liable  for 
plans  which  he  orders  for  the  corpora- 
tion, unless  want  of  authority  to  give 
the  order  is  shown.  Johnson  v.  Arm- 
strong, 18  S.  W.  Rep.,  594  (Tex.,  1892). 
The  president  has  no  power  to  modify  a 
resolution  of  the  board  that  certain 
notes  shall  be  subject  to  the  joint  order 
of  himself  and  the  secretary.  Trade- 
men's  Nat'l   Bank  v.  Manhattan,   etc.. 


Co.,  18  N.  Y.  Supp.,  930  (1892).  The 
president  of  a  national  bank  has  power 
to  take  property  in  payment  of  a  debt 
and  bind  the  bank  to  pay  off  a  lien  on 
it  Panhandle,  etc.,  Bank  v.  Stevenson, 
15  S.  W.  Rep.,  23  (Tex.,  1890).  The  pres- 
ident of  a  national  bank  has  no  power 
to  bind  it  to  accept  drafts  in  the  future 
drawn  by  a  railroad  company  where 
the  party  relying  thereon  knew  that 
the  bank  directors  objected.  Stallcup 
V.  Nat'l  Bank,  15  N.  Y.  St  Rep.,  89 
(1888).  The  president  and  managing 
agent  renders  his  corporation  liable  for 
a  bonus  of  stock  in  another  corporation 
which  he  gives  secretly  and  corruptly 
to  the  agent  of  the  latter  corporation  in 
order  to  get  a  contract  for  the  former 
corporation.  Grand  Rapids,  etc.,  Co.  v. 
Cincinnati,  etc.,  Co.,  45  Fed.  Rep.,  671 
(1891),  holding  the  former  corporation 
liable  for  the  par  value  of  the  stock,  in- 
asmuch as  it  was  the  original  issue  of 
that  stock.  Where  an  executor  is  pres- 
ident of  a  corporation,  no  formal  de- 
mand for  payment  of  a  claim  by  the 
corporation  against  the  estate  need  be 
made.  Brown  &  Bros.  v.  Brown,  19 
Atl.  Rep.,  236  (Conn.,  1889).  The  presi- 
dent and  secretary  of  a  corporation  are 
presumed  to  have  authority  to  execute 
a  promissory  note  in  the  name  of  the 
corporation,  and  the  holder  of  such  note 
will  not  be  affected  by  the  fact  that 
such  authority  did  not  exist  unless  he 
is  shown  to  have  had  notice  thereof. 
American,  etc..  Bank  v.  Oregon,  ete., 
Co.,  55  Fed.  Rep.,  265  (Ore.,  1892).  A 
bank  may  reclaim  money  paid  by  the 
cashier  on  overdrafts  of  the  president 
to  pay  his  private  debts,  such  overdrafts 
not  having  been  authorized  by  the  board 
of  directors.  Dowd  v.  Stephenson,  10 
S.  E.  Rep.,  1101  (N.  C,  1890).  A  corpo- 
rate deed  by  the  president  conveying 
what  he  owns  personally  does  not  estop 
him  from  claiming  the  property.    Ca- 
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president,  is  presumed  to  be  a  corporate  contract  until  the  want  of 
authority  of  the  president  is  shown  by  the  corporation.' 

A  person  taking  a  company's  note  from  the  president  in  pay- 
ment of  an  individual  debt  is  bound  to  inquire  into  the  regularity 
of  the  issue  of  the  note.^ 

A  president,  however,  may  employ  an.  attorney  for  the  com- 
pany, and  authorize  him  to  prosecute  or  defend  a  case.'  And  in 
all  cases  the  president  binds  the  corporation  by  his  acts  and  con- 
tracts when  he  is  expressly  authorized  to  so  act  or  contract,*  or  when 


rothers  v.  Alexander,  13  S.  W.  Rep.,  4 
(Tex.,  1889).  Where  the  president  of  a 
bank  receives  money  on  deposit  from 
himself  as  attorney  and  subsequently 
withdraws  it  and  misappropriates  it  the 
bank  is  liable.  Smith  v.  Anderson,  57 
Hun,  73  (1890).  An  offer  of  a  corpora- 
tion to  sell  out  in  consideration  of  stock 
in  another  corporation,  the  latter  to 
pay  all  existing  debts,  is  not  enforce- 
able by  the  former  company  where  the 
latter  company  accepted  the  offer  on 
condition  that  the  debts  should  not  ex- 
ceed a  certain  amount.  Not  even  the 
assent  of  the  president  of  the  former 
company  to  the  condition  is  sufficient. 
Bi-Spool,  etc.,  Co.  v.  Acme,  etc.,  Co.,  36 
N.  E.  Eep.,  991  (Mass.,  1891). 

1 "  Where  a  contract  made  in  the  name 
of  a  corporation  by  its  president  is  one 
the  corporation  has  power  to  authorize 
its  president  to  make,  or  to  ratify  after 
it  has  been  made,  the  burden  is  upon  the 
corporation  of  showing  that  it  was  not 
authorized  or  ratified."  Pattersons.  Rob- 
inson, 116  N.  Y.,  193  (1889);  Chemical 
National  Bank  v.  Kohner,  85  N.  Y.,  189 ; 
Lee  V.  Pittsburg  Coal  &  Mining  Com- 
pany, 56  How.,  373;  aft''d,  75  N.  Y,  601. 
Where  a  bank  and  a  mill  company  have 
the  same  individual  as  president,  his  ac- 
tion as  representing  the  bank  in  regard 
to  the  application  of  moneys  to  particu- 
lar paper  due  from  the  mill  to  the  bank 
is  valid  and  binding  on  the  bank,  if  fair 
and  reasonable.  Patterson  v.  Robinson, 
supra.  The  signature  of  the  president 
and  secretary  of  a  religious  corporation 
does  not  raise  any  presumption  as  to  its 
being  the  vote  of  the  corporation.     Co- 


lumbia Bank  v.  Gospel,  etc.,  Church,  137 
N.  Y,  361  (1891). 

2  Wilson  V.  Metropolitan,  etc.,  R'y, 
130  N.  Y,  145  (1890). 

3  American  Ins.  Co.  v.  Oakley,  9 
Paige,  496  (1843);  Muraford  v.  Haw- 
kins, 5  Denio,  355  (1848) ;  Potter  v.  N. 
Y,  etc..  Asylum,  44  Hun,  367  (1887). 
He  may  also  employ  special  counsel. 
Davis  V.  Memphis,  etc.,  R'y  Co.,  33  Fed. 
Rep,,  883  (1883).  Contra,  Bright  v. 
Metairis,  etc.,  Assoc,  33  La.  Ann.,  58 
(1881).  The  president  may  bring  a  writ 
of  entry  to  foreclose  a  mortgage. 
Trustees  of  Smith  Charities  v.  Connelly, 
31  N.  B.  Rep.,  1058  (Mass.,  1893);  The 
president  cannot  authorize  an  attorney 
to  accept  service  where  the  board  of 
directors  were  accustomed  to  vote  on 
the  employment  of  attorneys.  Bridge- 
port Sav.  Bank  v.  Eldredge,  38  Conn., 
556  (1859).  President  and  secretary  au- 
thorized to  execute  mortgage  have  no 
authority  to  insert  provision  to  pay  at- 
torney fee  in  case  of  foreclosure.  Rati- 
fication of  the  ■  mortgage  by  the  direct- 
ors without  knowledge  of  such  provision 
is  not  ratification  thereof.  Pacific,  etc.. 
Mill  V.  Dayton,  etc.,  R'y  Co.,  5  Fed. 
Rep.,  853  (1881).  The  case  of  Ashuelot, 
etc.,  Co.  V.  Marsh,  55  Mass.,  507  (1848), 
holds  that  the  president  cannot  cause 
an  action  to  be  commenced.  Where 
the  president  is  dead  the  vice-president 
may  employ  an  attorney.  Colman  v. 
West,  etc.,  Co.,  35  W.  Va,,  148  (1884);  5 
N.  Y  Supp.,  648. 

*  Under  express  power  to  have  full 
control  of  the  business  the  president 
may  purchase  materials.    Castle  v.  Bel- 
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he  has  been  permitted  by  the  corporation  for  some  time  to  act  and 
contract  for  it; '  or  when  the  company  ratifies  or  accepts  the  con- 


fast,  etc.,  Co.,  72  Me.,  167  (1881).  Under 
power  to  adjust  and  pay  losses  he  may 
transfer  papers.  Baker  v.  Cotter,  45 
Me.,  336  (1858).  Howland  v.  Meyer,  2 
Sand.  Eepr,  186;  3  N.  Y.,  290  (1850), 
where  the  express  power  was  very  gen- 
eral. Express  authority,  of  course,  may 
be  given  to  the  president  to  sell  and  as- 
sign the  securities  of  the  corporation. 
Mitchell  V.  Deeds,  49  111.,  416  (1867). 
Authority  to  president  to  borrow  in- 
cludes authority  to  give  ordinary  secu- 
rities, i.  e.,  bonds,  notes,  acceptances 
and  collaterals.  Person  dealing  with 
him  may  rely  on  it  He  is  not  bound 
to  know  that  the  president's  authority 
has  been  revoked.  Hatch  v.  Codding- 
ton,  95  U.  S.,  48  (1877).  Where  the 
president  has,  by  by-laws,  authority  to 
make  a  contract,  and  does  make  one, 
and  it  is  signed  by  him  as  such,  though 
no  corporate  seal  and  no  resolution  are 
recited,  the  president  may  compromise 
and  release  the  same.  Six  months'  de- 
lay by  directors  in  repudiating  the  com- 
promise after  knowledge  is  a  fatal 
delay.  Rolling  Mill  v.  St  Louis,  etc., 
R  E.  Co.,  120  U.  S.,  256  (1886).  Parol 
authority  to  the  president  suffices  to 
enable  him  to  pay  out  money.  New 
■Orleans  Building  Co.  v.  Lawson,  11  La., 
34  (1837).  Although  the  president  is 
given  power  to  make  a  contract,  yet 
the  directors  may  make  it,  and  their 
action  oveiTules  his.  East,  etc.,  Co.  v. 
Brown,  7  S.  E.  Rep.,  273  (Ga.,  1888). 
Authority  to  sell  gives  authority  to  con- 
tract to  sell.  Augusta  Bank  v.  Ham- 
blet,  35  Me.,  491  (1853).  Officers  author- 
ized to  give  a  note  cannot  a;gi'ee  to  pay 
attorney  fees.  Hardin  v.  Iowa,  etc.,  Co., 
43  N.  W.  Rep.,  543  (Iowa,  1889).  Author- 
ity of  a  president  to  sell  or  lease  gives 
him  power  to  point  out  and  make 
representations  as  to  the  boundaries. 
Holmes  v.  Turnei-'s,  eta,  Co.,  .23  N.  E. 
Eep.,  305  (Mass.,  1890).  The  president 
who  makes  an  assignment  of  the  com- 


pany's assets  for  the  benefit  of  creditors 
under  a  resolution  of  the  board  of  di- 
rectors cannot  afterwai-ds  attack  it  In 
re  George,  etc.,  Co.,  48  N.  W.  Rep.,  864 
(Mich.,  1891).  Authority  of  the  presi- 
dent to  buy  property  gives  authority 
also  to  buy  on  credit  Arapahoe,  etc., 
Co.  V.  Stevens,  23  Pac.  Rep.,  823  (Colo., 
1889).  Under  a  by-law  giving  him  au- 
thority, the  president  may  purchase  on 
credit  Siebe  v.  Joshua,  etc..  Works,  35 
Pac.  Rep.,  14  (Cal.,  1890). 

1  Where  the  president  of  a  construc- 
tion company  takes  entire  charge  of  its 
business,  and  is  allowed  so  to  do  by  the 
directors,  the  company  is  bound  by 
notes  given  in  the  corporate  name  by 
him  for  the  company's  business.  "  The 
execution  of  the  paper  could  not  ,be 
held  to  be  in  excess  of  the  powers 
given,  and  it  was  clearly  the  duty  of  the 
directors  to  give  contrary  instructions, 
if  they  wished  to  withdraw  the  general 
management  from  the  president;  and 
to  disaffirm  the  action  of  their  agents 
promptly  and  at  once,  if  they  objected 
to  it"  Fitzgerald  Can.  Co.  v.  Fitzger- 
ald, 137  U.  S.,  98,  109  (1890).  The  presi- 
dent binds  the  company  when  he  does 
all  the  business  with  the  knowledge  and 
consent  of  the  dix'ectors.  McComb  v. 
Barcelona,  etc.,  Ass'n,  134  N.  Y.,  598, 
608  (1893).  Where  for  eight  years  the 
president  has  been  allowed  to  manage 
and  carry  on  the  whole  business  of  the 
company  and  to  indorse  its  name  to 
notes  in  order  to  raise  money  for  the 
business,  and  the  company  had  no  cash 
capital  and  no  other  way  of  obtaining 
money,  it  is  for  the  jury  to  say  whether 
the  company  is  bound  by  such  an  in- 
dorsement by  him.  Fifth  Nat.  Bank  v. 
Navassa,  etc.,  Co.,  119  N.  Y.,  356  (1890), 
Cf.  National  Bank  v.  Navassa,  etc.,  Co., 
56  Hun,  136  (1890).  Where  for  many 
years  the  president  has  managed  a 
company,  the  company's  note  executed 
by  him   binds    the    company  without 
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tract  after  it  is  made,  or  accepts  the  benefit  of  the  contract.    Hav- 
ing knowingly  received  the  benefit  of  a  contract,  made  and  carried 


special  authority.  Martin  v.  Niagara, 
etc.,  Co.,  123  N.  T.,  165  (1890).  Where 
the  president  for  several  years  has  run 
the  company,  borrowed  money  for  it 
and  given  its  notes,  etc.,  and  the  by- 
laws give  him  "general supervision  over 
the  property  and  aflfairs  of  the  corpora- 
tion," the  company's  note  made  by  him, 
and  an  assignment  of  "$150,000  of  such 
good  and  collectible  accounts  now  ex- 
isting or  that  shall  hereafter  accrue  or 
be  acquired  in  the  conduct  of  the  busi- 
ness," are  valid.  Preston  Nat  Bank  v. 
George,  etc.,  Co.,  47  N.  W.  Rep.,  502 
(Mich.,  1890).  A  president  who  has  been 
accustomed  to  issue  corporate  notes 
may  bind  the  corporation  by  a  similar 
note.  McDonald  v.  Chisholm,  33  N.  E. 
RQp.,  596  (111.,  1890).  A  general  under- 
standing that  the  president  and  secre- 
tary shall  manage  the  business  and 
make  contracts,  and  their  open  and 
public  assumption  of  that  power,  with 
the  knowledge  and  acquiescence  of  the 
directors,  is  equal  to  a  vote  of  the  di- 
rectors authorizing  them  to  make  con- 
tracts. Sherman,  etc.,  Co.  v.  Morris,  33 
Pac.  Eep.,  569  (Kan.,  1890).  Where  the 
president  and  secretary  of  a  mining 
company  have  for  a  long  time  signed 
checks,  and  they  have  been  paid  by  a 
bank,  they  may  continue  to  draw  checks 
and  the  bank  must  pay  them.  The  cor- 
poration is  liable  for  overdrafts  caused 
thereby.  Mining  Co.  v.  Anglo,  etc.. 
Bank,  104  U.  S.,  193  (1881).  A  uniform 
practice  of  a  company  for  several 
months  previous  to  transfer  of  a  corpo- 
rate note  by  its  president,  in  cases  of 
notes  negotiated  for  the  purpose  of  rais- 
ing money  to  carry  on  its  legitimate 
business,  where  such  notes  were  pay- 
able to  the  company,  to  have  them 
indorsed  by  the  president,  is  sufficient 
authority  for  his  indorsement  Marine 
Bank  v.  Clement,  31  N.  Y.,  33  (1865). 
See,  also,  in  general,  Chicago,  etc.,  R'j' 
Co.  V.  James,  34  Wis.,  388  (1869) ;  First 


Nat,  etc.,  Bank  v.  North,  etc.,  Co.,  86 
Mo.,  125  (1885),  where  the  president  and 
secretary  were  accustomed  to  make 
notes.  Where  the  board  of  directors 
for  three  years  relinquishes  to  the  presi- 
dent the  exclusive  management  of  the 
business  of  the  corporation  and  the  pur- 
chase of  all  classes  of  articles,  giving 
corporate  notes,  bills  and  securities 
therefor,  and  then  the  directors  took 
charge  and  for  several  years  continued 
business  without  repudiating  his  acts, 
his  purchase  of  locomotives  and  giving 
corporate  notes  therefor  while  he  was 
in  charge  binds  the  corpoi-ation.  Olcott 
V.  Tioga  E.  R  Co.,  27  N.  Y.,  546  (1863.) 
If  accustomed  so  to  do,  the  president 
may  settle  an  account  and  take  a  due- 
bill  in  payment  Dougherty  v.  Hunter, 
54  Pa.  St,  380  (1867).  Where  the  presi- 
dent has  been  accustomed  to  make  and 
indorse  paper,  the  corporation  will  be 
bound,  even  though  the  directors  sup- 
posed that  all  business  had  been  stopped. 
National  Park  Bank  v.  German,  etc., 
Co.,  53  N.  Y.  Super.  Ct,  367  (1886).  The 
authority  of  one  who  is  the  president 
and  general  manager  to  borrow  money 
for  the  corporation  and  give  its  paper 
therefor  "may  be  inferred  from  the 
general  manner  in  which,  for  a  period 
sufficiently  long  to  establish  a  settled 
course  of  business,  he  was  allowed  with- 
out interference  to  conduct  the  aflfaii's 
of  the  company."  Martin  v.  Niagara, 
etc.,  Co.,  44  Hun,  130  (1887).  Where  the 
president,  who  is  also  general  manager 
and  financial  agent,  is  accustomed  to 
borrow  money  for  the  corporation,  he 
binds  the  company  by  a  loan,  even 
though  he  misapplies  the  proceeds. 
Kraft  V.  Freeman,  etc., ,  Co.,  87  N.  Y., 
628  (1881).  If  he  has  been  accustomed 
for  a  long  time  to  sign  notes,  a  person 
taking  a  note  without  his  signature  is 
not  protected.  Davis,  etc.,  Co.  v.  Best, 
105  N.  Y.,  59  (1887).  The  president  has 
no  implied  power  to  sell  the  lands  of 
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out  by  the  president,  even  without  authority,  the  corporation  must 
perform  on  its  part.^  The  law  seeks  to  attain  substantial  justice 
in  these  matters. 


the  company,  and  the  power  given  by 
usage  to  former  presidents  to  sell  and 
take  a  purchase-money  lien  does  not 
give  power  to  sell  •without  retaining 
that  lien.  Fitzhugh  v.  Franco,  etc.,  Co., 
16  S.  W.  Rep.,  1078  (Tex.,  1891).  The 
president,  even  though  he  is  also  man- 
ager, head  and  majority  stockholder, 
cannot  bind  the  corporation  by  his  state- 
ment that  the  corporation  was  to  in- 
demnify him  from  loss  on  certain  in- 
dorsements made  by  him.  Minnesota 
T.  Co.  V.  Clark,  49  N.  W.  Rep.,  386 
(Minn.,  1891).  Where  the  board  of  di- 
rectors allow  one  of  its  oflScers  the  ex- 
clusive management  of  its  affairs,  the 
company  is  bound  by  its  acts.  Davies 
V.  New  York  Concert  Co.,  13  N.  Y.  Supp., 
739  (1891) ;  Sparks  v.  Dispatch,  etc.,  Co., 
15  S.  W.  Rep.,  417  (Mo.,  1891).  Although 
the  president  has  been  accustomed  to 
Issue  corporate  notes,  yet,  if  the  bank 
taking  the  note  in  question  knew  that 
the  proceeds  were  to  be  used  by  him  in 
his  private  business,  the  note  cannot  be 
enforced.  Third  Nat  Bank  v.  Marine, 
etc.,  Co.,  46  N.  W.  Rep.,  145  (Minn., 
1890).    , 

I  "Where  the  president  bought  railroad 
iron  without  authority  so  to  do,  but  the 
directors  stood  by  and  allowed  the  cor- 
poration to  use  it,  the  company  is  lia- 
ble for  the  price.  Scott  v.  Middleton, 
eta,  R.  R  Co.,  86  N.  Y.,  300  (1881).  A 
railroad  contractor  may  enforce  his  con- 
struction contract  with  a  railroad  corpo- 
ration, although  he  made  it  with  the 
president,  and  the  board  of  directors  did 
not  pass  upon  it,  where  the  contractor 
proceeded  to  perform.  The  contractor 
■was  justified  in  stopping  work  when  he 
was  not  paid  according  to  the  contract. 
Cunningham  v.  Massena,  etc.,  R  R,  63 
Hun,  489  (1892).  Acquiescence  in  sales 
by  the  president,  where  a  vendor's  lien 
■was  retained,  does  not  sustain  a  sale  by 
him  without  retaining  such  a  lien.   litz- 


hugh  V.  Franco,  etc.,  Co.,  16  S.  W.  Rep., 
1078  (Tex.,  1891).  Although  the  presi- 
dent accepts  in  the  corporate  name  a 
draft  drawn  on  him  personally,  yet 
where  the  bank  of  the  corporation  pays 
the  draft  and  charges  it  to  the  corpora- 
tion and  the  latter  acquiesces  for  nine 
months  it  cannot  hold  the  bank  liable. 
McLaren  v.  First  Nat'l  Bank,  45  N.  W. 
Rep.,  223  (Wis.,  1890).  Ratification  of 
the  president's  contract  with  an  attor- 
ney. Merrill  v.  Consumers'  Coal  Co.,  114 
N.  Y.,  216  (1889).  A  transfer  of  all  the 
property  by  the  president  is  valid  where 
the  directors  and  all  the  stockholders- 
knew  of  it  and  assented  to  it.  Fort 
Worth,  etc.,  Co.  v.  Hitson,  14  S.  W.  Rep., 
843  (Tex.,  1890).  The  company  by  accept- 
ing and  using  the  property  purchased  by 
the  president  without  authority  thei'eby 
ratifies  the  purchase.  West,  etc..  Land  Co. 
V.  Montgomery  Land  Co.,  15  S.  E.  Rep., 
524  (Va,,  1892).  That  stockholders  may 
ratify  and  validate  notes  given  by  the 
president,  see  Martin  v.  Niagara,  etc., 
Mfg.  Co.,  44  Hun,  130  (1887).  The  con- 
tracts of  the  president  may  be  ratified 
subsequently  by  the  board  of  directors. 
Wehrhane  v.  Nashville,  etc.,  R  R;  4'N. 
Y.  St  Rep.,  541  (1886).  For  a  clear  state- 
ment of  this  principle,  see  Dabney  v. 
Stevens,  40  How.  Pr.,  341  (1870):  131 
U.  S.,  371  (1889).  Rates  as  advertised  by 
the  president  bind  the  railroad  when  it 
continues  to  accept  them.  Willard  v. 
Gould,  32  N.  H.,  230  (1856).  The  presi- 
dent's unauthorized  contracts,  when 
known  to  and  acted  upon  by  the  direct- 
ors and  corpoi-ation,  are  binding.  Perry 
V.  Simpson,  etc.,  Co.,  37  Conn.,  520  (1871). 
Where  the  president  of  a  bank  instructs 
its  correspondent  bank  to  charge  to  the 
former  a  debt  due  by  him  to  the  latter 
bank,  and  the  accounts  of  the  latter  to 
the  former  bank  showed  to  that  effect* 
and  no  objection  is  made,  the  former 
bank   is    bound.     Burton  v.  Burley,  ft 
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The  same  rules  apply  to  a  vice-president  that  apply  to  the  presi- 
dent on  this  subject.' 

§  717.  Secretary  and  treasurer —  Their  power  to  contract  for  (he 
corporation. —  The  secretary  of  a  corporation  has  no  power,  merely 
as  secretary  of  the  company,  to  make  contracts  for  it.^    But  the 


Biss.,  253  (1880).  Lease  by  the  president 
and  treasurer  without  authority  may 
be  ratified  by  the  stockholders.  Mt. 
Washington  Hotel  Co.  v.  Marsh,  63  N. 
H.,  230  (1884).  Or  a  mortgage.  Martin 
V.  Niagara,  etc.,  Co.,  44  Hun,  130  (1887). 
A  bank  is  liable  on  an  agreement  of  its 
president  to  give  a  person  ten  shares  of 
stock  if  he  would  deposit  with  it,  the 
deposit  having  been  mada  Richu  State 
Nat'l  Bank,  7  Neb.,  201  (1878).  Where 
the  company  acquiesces  in  work  done  by 
contract  with  the  president  it  is  liable. 
Grape  Co.  v.  Small,  40  Md.,  395  (1874). 
The  company  may  ratify  a  mortgage 
given  by  him.  Krider  v.  Trustees,  etc., 
31  Iowa,  547  (1871);  Sherman  v.  Fitch, 
98  Mass.,  59  (1867),  where  all  but  one  of 
the  directors  knew  and  acquiesced.  The 
acquiescence  of  a  minority  of  the  di- 
rectors is  insufficient  Yellow,  etc.,  Co. 
V.  Stevenson,  5  Nev.,  224  (1869).  Accept- 
ance of  the  property  purchased,  with 
knowledge,  is  ratification.  Dent  v. 
North,  etc.,  Co.,  49  N.  Y.,  890  (1872).  The 
failure  of  the  president  to  repudiate  at 
once  an  agent's  unauthorized  act  is 
ratification.  First  Nat'l  Bank  v.  Fricke, 
75  Mo.,  178  (1881) ;  Alabama,  etc.,  K.  R. 
Co.  V.  Kidd,  29  Ala.,  221  (1856).  See,  also, 
g  727,  infra,  on  Notice.  Ratification  of 
a  president's  acts  may  arise  by  long  use 
of  the  results,  even  though  the  directors 
expressly  repudiated  the  acts,  but  did  not 
notify  the  other  party.  Belleville  Sav. 
Bank  v.  Winslow,  35  Fed.  Rep.,  471 
(1888).  It  is  a  sufficient  ratification  if 
the  directors  discuss  the  matter  at  a 
meeting,  though  they  take  no  action. 
Walworth,  etc.,  Bank  v.  Farmers',  etc., 
Co.,  16  Wis.,  639  (1888).  A  corporate 
agent  with  full  powers  may  ratify  the 
president's  act.  Peri-y  v.  Simpson,  etc., 
Co.,  37  Conn.,  520  (1871).  Acquiescence 
of  the  board  of  directors  may  cure  the 
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omission  of  a  previous  resolution  as  re- 
quired by  the  charter  in  the  issue  of  the 
bonds.  Curtis  v.  Leavitt,  15  N.  Y.,  1 
(1857),  the  court  saying  of  the  board 
(p. .  49) :  "  They  may  previously  resolve ; 
they  may  subsequently  acquiesce ;  they 
may  expressly  ratify ;  they  may  inten- 
tionally receive  and  appropriate  the  pro- 
ceeds of  the  unauthorized  transaction, 
and  so  put  it  out  of  their  power  to  dis- 
pute its  validity.'' 

1  The  ■vice-president  may  sign  a  cor- 
porate deed  if  the  president  refuses 
to  do  so.  Smith  v.  Smith,  63  111.,  493 
(1873).  The  fact  that  a  vice-president 
swears  to  a  complaint  does  not  raise  a 
presumption  that  the  company  author- 
ized its  service.  American  Water- 
works Co.  V.  Venner,  18  N.  Y.  Supp., 
379  (1893).  The  vice-president  may  make 
an  assignment  for  the  benefit  of  credit- 
ors, where  he  is  authorized  "  to  use  all 
means  and  do  all  acts  and  make  all 
deeds  by  him  deemed  necessary  or 
proper  to  serve  the  best  interest  of  the 
association,  and  to  use  the  corporate 
seal  for  such  purpose."  Huse  v.  Ames, 
15  S.  W.  Rep.,  965  (Mo.,  1891).  The  vice- 
president  has  no  power  to  sell  the  bonds 
of  the  company,  even  though  he  is  a  di- 
rector, member  of  the  executive  com- 
mittee and  one  of  the  two  persons  who 
"run"  the  company.  The  purchasers 
are  not  bona  fide.  American  L.  &  T. 
Co.  V.  St.  Louis,  etc.,  R'y,  43  Fed,  Rep., 
819  (1890).  It  may  be  proved  that  the 
vice-president  had  authority  to  accept  a 
draft,  although  drawn  by  himself  upon 
the  company.  Rumbough  v.  Southern, 
ete.,  Co.,  11  S.  E.  Rep.,  528  (N.  C,  1890). 
The  vice-president  of  a  bank  may  ne- 
gotiate a  loan.  Chemical  Nat'l  Bank  v. 
Armstrong,  50  Fed.  Rep.,  798  (1893). 

2  The  secretai-y  has  no  power  to  assign 
the  company's  claims  for  goods  sold  by 
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corporation  may,  of  course,  expressly  authorize  the  secretary  to 
contract  for  it,  or  may  accept  and  ratify  his  contracts  after  they  are 
made.^ 

The  treasurer  of  a  corporation  has  no  power,  merely  by  reason 
of  his  office  as  treasurer,  to  contract  for  the  corporation.^    But  if 


it  '^'he  assignee's  rights  are  not  per- 
fected by  the  director's  resolution  made 
after  he  sues  on  the  account.  Read  v. 
Buflfum,  21  Pac.  Eep.,  555  (Cal.,  1889). 
Notice  to  one  acting  for  the  secretary 
in  his  absence,  and  at  his  place  of  busi- 
ness, is  as  effectual  as  though  given  to 
the  secretary  himself.  McKenney  v. 
Diamond,  etc.,  Assoc,  18  Atl.  Rep.,  905 
(Del.,  1889).  He  cannot  sell  and  assign 
its  notes.  Blood  v.  Marcuse,  38  Cal.,  590 
(1869);  nor  sign  a  draft  for  it,  First 
Nat'l  Bank  v.  Hogan,  47  Mo.,  473  (1871) ; 
nor  purchase  iron  for  it,  Williams  v. 
Chester,  etc.,  R.  R.  Co.,  15  Jur.,  828 
(1850);  nor  accept  a  bill  of  exchange, 
Neale  v.  Turton,  4  Bing.,  149~(1827) ;  nor 
bind  it  to  pay  a  debt  of  an  old  company 
whose  property  it  purchased  upon  a  rer 
organization,  American,  etc.,  R'y  Co.  v. 
Miles,  52  III.,  174  (1869);  nor  rent  a 
place  for  the  company,  Ridley  v.  Ply- 
mouth, etc.,  Co.,  2  Ex.,  711  (1848);  nor 
accept  accommodation  paper.  Farmers', 
etc..  Bank  v.  Empire,  etc.,  Co.,  5  Bosw., 
375  (1859) ;  nor  purchase,  Kings  Bridge, 
etc.,  Co.  V.  Plymouth,  etc.,  Co.,  3  Ex., 
718  (1848).  Where  the  assistant  secre- 
tary signs  a  mortgage  instead  of  the 
secretary,  it  is  su  Ancient  to  prove  that 
he  was  the  de  facto  assistant  secretary. 
Augusta,  etc.,  R.  R.  v.  Kittel,  53  Fed 
Rep.,  63  (1893). 

1  Hill  V.  Manchester,  etc.,  Co.,  5  B.  & 
Ad.^  866  (1833),  where  the  secretary  was 
authorized  to  affix  the  corporate  seal; 
New  Eng.,  etc.,  Ins.  Co.  v.  De  Wolf,  25 
Mass.,  56  (1839),  where  the  company  ac- 
cepted the  benefits.  A  note  signed  by 
the  corporate  secretary  as  directed  by 
the  president,  the  money  therefor  being 
used  by  the  corporation,  is  enforceable 
against  it.  Jansen  v.  Otto,  etc.,  Co.,  1 
N.  Y.  Supp.,  605  (1888). 

2  The  treasurer  has  no  power  to  bor- 


row money  and  give  the  corporate  note 
therefor,  and  the  company  is  not  liable 
where  the  money  was  paid  into  the  cbr- 
porate  treasury  and  immediately  em- 
bezzled by  the  treasurer.  Craft  v.  South 
Boston  E.  R.,  22  N.  E.  Rep.,  920  (Mass., 
1889).  A  treasurer  has  no  power  to 
sign  the  corporate  name  to  promissory 
notes  unless  he  is  expressly  given  that 
power.  If  the  note  is  made  payable  to 
his  own  order  the  purchaser  of  it  must 
take  notice  that  it  was  issued  without 
authority.  Chemical,  etc..  Bank  v. 
Wagner,  20  S.  W.  Rep.,  585  (Ky.,  1892). 
Notes  of  a  cattle  company  purporting  to 
be  signed  by  it  through  its  treasurer  are 
presumed  to  have  been  authorized.  Cor- 
coran V.  Snow,  etc.,  Co.,  33  N.  E.  Rep., 
72)7  (Mass.,  1890).  Where  a  corporation 
repudiates  a  pledge  of  stock  made  by 
its  treasurer,  it  cannot  sue  the  pledgee 
for  the  money  received  by  the  pledgee 
upon  a  sale  of  the  stock  by  the  latter. 
Holden  v.  Metropolitan,  etc..  Bank,  23 
N.  E.  Rep.,  733  (Mass.,  1890).  The  treas- 
urer cannot,  upon  the  sale  of  a  note 
held  by  the  company,  indorse  the  note 
so  as  to  render  the  company  liable,  even 
though  a  trustee  was  aware  thereof, 
the  opening  of  an  account  with  the  bank 
being  unknown  to  the  company.  Co- 
lumbia Bank  v.  Gospel,  etc..  Church,  6  N. 
Y.  Supp.,  537  (1889).  A  treasurer  has 
no  power  to  issue  corporate  notes,  and 
where  he  does  so,  the  proceeds  being 
used  to  pay  his  personal  debt  to- the  cor- 
poration, the  notes  are  not  binding  on 
the  company.  First  Nat'l  Bank  v.  Council 
Bluffs,  etc.,  Co.,  9  N.  Y.  Supp.,  859  (1890). 
The  corporate  indorsement  of  a  note  by 
the  treasurer  without  authority  and  for 
accommodation  does  not  bind  the  cor- 
poration. Wahlig  V.  Standard,  etc.,  Co., 
9  N.  Y.  Supp.,  739  (1890).  A  demand 
for  rent  may  properly  be  made  on  the 
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the  treasurer  has  been  accustomed  to  make  certain  contracts  for 
the  corporation  and  the  corporation  acquiesced  in  them,  it  is  bound 
by  a  new  contract  of  that  kind  entered  into  by  him.'  It  is  for  the 
jury  to  decide  whether  such  a  custom  exists.*  If  the  treasurer  is 
accustomed  to  act  as  the  managing  agent  of  the  corporation  he 
can  sell  its  propert}','  and  borrow  money  and  give  security.*  The 
treasurer  binds  the  corporation  by  a  contract  which  he  is  expressly 
authorized  to  make.*  The  secretary  and  treasurer  cannot  even  con- 
jointl}'^  bind  the  corporation  by  their  purchases  of  the  article  in 
which  it  deals ;^  nor  can  they  borrow  money  for  the  corporation;^ 
nor  release  the  maker  of  a  note  to  the  corporation.^  But  if  the 
company  acquiesces  in  a  contract  made  by  either  or  both  of  these 
oflfioers  it  is  bound.' 


secretary  and  treasurer.  State  v.  Felton, 
19  Atl.  Rep.,  123  (N.  J.,  1889).  He  can- 
not compromise  or  relinquish  its  claims, 
Carver  Co.  v.  Manuf  rs,  etc.,  Co.,  72 
Mass.,  214  (1856);  nor  sell  and  indorse 
its  paper,  Bradley  v.  Warren,  etc.,  Banlr, 
127  Mass.,  107  (1879) ;  Holden  v.  Upton, 
134  id.,  177  (1888).  Contra,  Perkins  u 
Bradley,  34  Vt.,  66  (1851);  nor  assume 
the  debt  of  a  third  person.  Stark  Bank 
V.  U.  S.  Pottery  Co.,  34  Vt,  144  (1861); 
nor  sell  and  assign  a  mortgage  owned 
by  the  corporation,  even  though  he 
uses  the  corporate  seal.  Jackson  v. 
Campbell,  5  Wend.,  572  (1830).  He  may 
employ  an  attorney  to  collect  unpaid 
bills.  Bristol,  etc..  Bank  v.  Keary,  128 
Mass.,  298  (1880).  He  cannot  assign  a 
mortgage  even  upon  payment  of  a  debt 
Jackson  v.  Campbell,  5  Wend.,  572 
(1830).  Cannot  give  release  under  seal. 
Dedhara  Inst  v.  Slack,  60  Mass.,  408 
(1850).  May  accept  money.  Brown  v. 
Winnissimmet  Co.,  93  Mass.,  326  (1865). 
1  The  treasurer  has  no  inherent  power 
to  sign  and  indorse  corporate  notes,  but 
long  usage  may  constitute  such  author- 
ity. Page  V.  Fall  River,  etc.,  R.  R.,  31 
Fed.  Rep.,  257  (1887);  Lester  v.  Webb, 
83  Mass.,  34  (1861),  where  the  treasurer 
indorsed  a  note ;  Bank  of  Attica  v.  Pot- 
tier,  etc.,  Co.,  1  N.  Y.  Supp.,  483  (1888); 
Partridge  v.  Badger,  25  Barb.,146  (1857) ; 
Foster  v.  Ohio,  etc.,  Co.,  17  Fed.  Rep., 
130  (1883),  where  he  gave  a  note. 


2  Foster  v.  Ohio,  etc.,  Co.,  17  Fed. 
Rep.,  130  (1883) ;  Fifth,  etc.,  Sav.  Bank  v. 
First  Nat'l  Bank,  7  Atl.  Rep.,  318  (N.  J., 
1886),  where  the  treasurer  pledged  secu- 
rities. 

3  Phillips  V.  Campbell,  48  N.  Y.,  271 
(1870). 

*Fay  V.  Noble,  12  Cush.,  1  (1853); 
Fifth,  etc..  Bank  v.  First,  etc.,  Bank,  7 
Atl.  Rep.,  318  (N.  J.,  1886). 

5  Odd  Fellows  v.  Bank  of  Sturgis,  42 
Mich.,  461  (1880),  where  the  authority  was 
oral ;  42  N.  W.  Rep.,  550.  Funds  drawn 
out  by  the  treasurer  on  the  express  au- 
thority of  the  directors  and  kept  apart 
from  his  funds  are  held  by  him  at  the 
risk  of  the  corporation.  Butler  v.  Du- 
prat,  51  N.  Y.  Super.  Ct,  77  (1884). 

6  Alexander  v.  Cauldwell,  83  N.  Y., 
480  (1881),  where  a  coal  company  was 
held  not  liable  for  coal  so  purchased, 
there  being  no  evidence  that  the  corpo- 
ration authorized  it,  or  used  it,  or  rati- 
fied it  Cf.  Alexander  v.  Brown,  9  Hun, 
641  (1877). 

7  Adams  v.  Mills,  60  N.  Y.,  533  (1875). 

8  Moshannon,  etc.,  Co.  v.  Sloan,  7  Atl. 
Rep.,  103  (Pa.,  1885). 

9  St  James,  etc.,  v.  Newbury,  eta,  R. 
R  Co.,  141  Mass.,  500  (1886),  where  the 
treasurer  gave  an  obligation  under  seal 
and  reported  it  in  his  reports,  and  a 
committee  approved.  If  the  company 
ratifies  a  contract  made  by  the  presi- 
dent and  secretary  the  company  may 
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§  Y18.  Cashier  —  The  extent  of  Ms  powers. —  The  cashier  of  a 
bank  has  greater  inherent  powers  than  any  other  corporate  author- 
ity excepting  the  board  of  directors.  By  virtue  of  his  office  he 
performs  many  and  important  acts  for  the  bank.  He  may  borrow 
money  and  pledge  the  bank's  securities ;  *  and  sell  and  assign  its 
paper ;^  and  extend  the  payment  of  a  note;'  and  certify  checks;* 
and  may  bind  the  bank  by  various  other  acts.'    But  a  cashier  can- 


compel  its  oflScers  to  give  it  the  benefit 
of  the  contract.  Church  v.  Sterling,  16 
Conn.,  388  (1844).  Accepting  the  benefit 
of  an  insurance  contract  made  by  the 
secretary  and  president  accepts  the  con- 
tract itself.  Emmet  v.  Eeed,  8  N.  Y., 
318  (1853).  An  indorsement  by  the  sec- 
retary, with  the  knowledge  and  ac- 
•quiescence  of  the  directors,  is  binding. 
Williams  v.  Cheney,  69  Mass.,  315  (1855). 
So,  also,  where  he  pledges  bonds  with 
their  knowledge  and  acquiescence. 
Darst  V.  Gale,  83  111.,  136  (1876).  And 
see  Durar  v.  Insurance  Co.,  34  N.  J.  L., 
171  (1853),  in  insurance  contracts,  and 
Conover  v.  Mutual  Ins.  Co.,  1  N.  Y.,  390 
;(1848),  where  he  was  accustomed  to  con- 
tract for  the  company ;  Chicago  Build- 
ing, etc.,  Co.  V.  Crowell,  65  111.,  453; 
Talledega  Ins.  Co.  v.  Pencock,  67  Ala., 
253  (1880),  where  the  secretary  was  ac- 
customed to  sign  notes.  Where  the 
secretary  and  treasui-er  have  been  ac- 
customed to  manage  the  entire  business 
and  make  contracts,  a  contract  entered 
into  by  them  for  the  company  is  legal 
and  enforceable.  Moore  v.  H.  Gaus  & 
Co.,  30  S.  W.  Rep.,  973  (Mo.,  1892).  Where 
SI  corporation  uses  a  wharf  under  a  con- 
tract made  by  its  treasurer,  it  is  liable 
for  the  contract  price.  Taylor  v.  Albe- 
marle, etc.,  Co.,  10  S.  E.  Rep.,  897  (N.  C, 
1890).  Taking  the  benefit  of  4  piece  of 
statuary  for  advertising  purposes  binds 
it  to  pay  therefor,  though  the  treasurer 
made  the  contract.  Ellis  v.  Howe,  etc., 
Co.,  13  Daly,  78  (1880). 

1  Coats  V.  Donnell,  94  N.  Y.,  168  (1883) ; 
Barnes  v.  Ontario  Bank,  19  id.,  153 
<1859) ;  Donnell  v,  Lewis,  etc..  Bank,  80 

310.,  165  (1883). 

2  Smith  V.  Lawson,  18  W.  Va.,  313,  327 


(1881);  Wild  v.  Bank,  8  Mason,  505 
(1835) ;  Lafayette  Bank  v.  State  Bank,  4 
McLean,  208  (1847) ;  Everett  v.  United 
States,  6  Porter,  166  (1837) ;  Crocket  v. 
Young,  9  Miss.,  341  (1843).  May  indorse 
paper  in  private  bank  after  banking 
hours.  Bissell  v.  First,  etc..  Bank,  69  Pa. 
St.,  415. 

'Wakefield  Bank  v.  Truesdall,  55 
Barb.,  603  (1864). 

*  Merchants'  Bank  v.  State  Bank,  10 
Wall.,  604  (1870);  Cooke  v.  State  Nat'l 
Bank,  52  N.  Y.,  96  (1873).  A  bona  fide 
holder  of  a  certificate  of  indebtedness 
issued  by  him  is  protected.  Citizens', 
etc..  Bank  v.  Blakesley,  43  Ohio  St.,  645 

(1885); 

5  A  bank  is  liable  for  the  embezzle- 
ment by  a  cashier  of  a  special  deposit 
of  bonds.  First  Nat'l  Bank  v.  Dunbar, 
9  N.  E.  Rep.,  186  (1)1.,  1886).  See,  also, 
Caldwell  v.  Nat'l  Mohawk  Bank,  64 
Barb.,  333  (1869),  and  §  682,  supra.  He 
may  sell  assets  to  pay  a  debt  and  may 
guaranty  the  priority  of  a  mortgage. 
Peninsular  Bank  v.  Hanmer,  14  Mich., 
308  (1866).  He  may  employ  an  attorney. 
Root  V.  Olcott,  42  Hun,  536  (1886) ;  Potter 
V.  N.  Y.,  etc.,  Asylum,  44  id.,  367  (1887) ; 
Western  Bank  v.  Gilstrap,  45  Mo.,  419 
(1870),  where  the  other  officers  were  ab- 
sent; Mumford  v.  Hawkins,  5  Denio, 
355  (1848).  The  president  and  cashier 
are  presumed  to  have  authority  to  com- 
promise a  debt  Chemical  Nat'l  Bank 
V.  Kohner,  85  N.  Y.,  189  (1881).  May 
transfer  stock  held  in  pledge.  Matthews 
V.  Mass.  Nat'l  Bank,  1  Holmes,  396  (1874). 
A  bona  fide  holder  may  enforce  accom- 
modation paper  indorsed  by  him.  City 
Bank  v.  Perkins,  39  N.  Y.,  554  (1864); 
Bank  of  Genesee  n  Patchin  Bank,  19 
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not  authorize  a  person  to  loan  money  to  the  bank,  and  deliver  it 
to  an  agent  to  carry  it  to  a  distant  city ; '  nor  any  other  act  which 
is  not  in  the  regular  course  of  business.*  However,  though  if  a 
cashier  does  an  act  in  excess  of  his  powers,  yet  if  the  board  of  di- 
rectors ratify  it  or  accept  its  benefits  the  corporation  is  bound.' 

§  T19.  General  manager,  superintendent  and  general  agent — 
Their  power  to  contract  for  the  corporation. —  The  general  man- 
ager of  a  corporation  has  no  power  to  make  and  deliver  the  prom- 
issory note  of  the  company;*  nor  can  he  indorse  the  company's 


N.  Y.,  312  (1859) ;  Faneuil,  etc.,  Bank  v. 
Bank  of  Brighton,  16  Gray,  534  (1860). 

1  In  no  case  has  the  term  "ordinary- 
business"  "been  judicially  allowed  to 
comprehend  a  conti-act  made  by  a  cash- 
ier, without  an  express  delegation  of 
power  from  a  board  of  directors  to  do 
so,  which  involves  the  payment  of 
money,  unless  it  be  such  as  has  been 
loaned  in  the  usual  and  customary  way. 
Nor  has  it  ever  been  decided  that  a 
cashier  could  purchase  or  sell  the  prop- 
erty or  create  an  agency  of  any  kind 
for  a  bank  which  he  had  not  been  au- 
thorized to  make  by  those  to  whom  had 
been  confided  the  power  to  manage  its 
business,  both  ordinary  and  extraordi- 
nary." United  States  v.  City  Bank,  etc., 
21  How.,  356  (1858). 

2  Cannot  bind  bank  by  indorsing  bank 
as  accommodation  indorser  to  his  own 
note.  West,  etc..  Bank  v.  Shawnee,  etc., 
Bank,  95  U.  S.,  557.  A  cashier  may  in- 
dorse bank  papef  to  any  one  except  him- 
self. Preston  v.  Cutter,  18  Atl.  Eep., 
874  (N.  H.,  1888). 

s  Martin  u  Webb,  110  U.  S.,  7  (1884), 
where  the  cashier  had  canceled  a  deed 
of  trust;  Payne  v.  Commercial  Bank, 
etc.,  14  Miss.,  24  (1846) ;  Bank  of  Pa.  v. 
Reed,  1  Watts  &  S.,  101  (1841);  Ryan  v. 
Dunlop,  17  111.,  40  (1855),  where  he  satis- 
fled  a  mortgage ;  Kelsey  v.  Nat'I  Bank, 
69  Pa.  St,  426  (1871),  where  he  offered  a 
reward  with  the  knowledge  and  acqui- 
escence of  the  directors;  Medomak 
Bank  v.  Curtis,  24  Me.,  36  (1844),  where 
the  bank  claimed  the  benefit  of  a  con- 
tract ;  United  States  Bank  v.  Dandridge, 
12  Wheat,  64  (1827),  where  a  cashier's 
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bond  in  possession  of  a  bank  was  held 
to  have  been  accepted  by  the  bank, 
though  no  vote  accepting  it  was  to  be 
found  in  its  records ;  Bank  of  Lyons  r. 
Demmon,  HiU  &  Denio,  Supp.  (N.  Y.), 
398  (1844),  where  the  president  and  sec- 
retary sold  stock  and  agreed  to  purchase 
it  if  the  vendee  desired.  Cannot  assign 
Bon-negotiable  paper.  Barrick  v.  Aus- 
tin, 31  Barb.,  241  (1855).  Cashier  and 
president  together  cannot  pledge  paper 
for  antecedent  debt  State  of  Tenn.  v. 
Davis,  50  How.  Pr.,  447  (1874).  Cashier 
cannot  take  payment  in  other  notes,  eta 
Sandy,  etc..  Bank  v.  Merchants',  etc.. 
Bank,  1  Biss.,  146  (1857).  A  cashier  has 
no  power  to  agree  with  an  indorser  of  a 
note  to  a  bank  that  he  shall  not  be  liable. 
Thompson  v.  McKee,  37  N.  W.  Rep.,  367 
(Dak.,  1888);  Bank  of  Metropolis  v. 
Jones,  8  Peters,  12  (1834) ;  Bank  of  U.  S. 
V.  Dunn,  6  Peters,  51  (1832).  Persbn 
taking  note  from  cashier  on  latter's  per- 
sonal debt  cannot  hold  bank  liable  on 
latter's  indorsement  of  note  as  cashier. 
West  St  Louis  S.  Bank  v.  Shawnee,  etc.. 
Bank,  3  Dill,  403  (1874);  95  U.  S.,  557. 
A  cashier  cannot  assign  corporate  notes 
to  a  depositor  in  payment  of  a  deposit 
Schneitman  v.  Noble,  39  N.  W.  Rep.,  224 
(Iowa,  1888).  He  cannot  render  the  char- 
ter forfeitable  by  taking  payment  on 
subscriptions  in  an  illegal  manner.  State 
V.  Commercial  Bank,  14  Mass.,  218  (1846). 
*New  York,  etc..  Mine  v.  Negaunee 
Bank,  39  Mich.,  644  (1878),  in  which  case 
the  note  was  held  not  enforceable,  al- 
though the  general  manag-er  had  often 
drawn  drafts  on  the  company.  See 
Simpson's  Claim,  58  L.  T.  Rep.,  16  (1887). 
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name  on  commercial  paper,'  except  in  payment  of  debts ;  ^  nor  can 
he  change  the  terms  of  a  sealed  contract  of  the  corporation ; '  but 
he  may  give  a  note  in  payment  of  wages  due ;  *  and  he  may  accept 
a  draft.'  There  is  grave  doubt  as  to  whether  he  may  borrow 
money  and  give  a  lien  or  chattel  mortgage  therefor." 

It  has  been  held  that  he  may  waive  demand  and  notice  of  a  note 


1  Accommodation  acceptances,  ac- 
cepted in  the  corporate  name  by  the 
manager  of  the  corporation  without  the 
knowledge  of  the  directors,  are  not  en- 
foreable  though  the  manager  had  at 
times  drawn  notes  to  meet  expenses. 
Merchants',  etc..  Bank  v.  Detroit,  etc.. 
Works,  36  N.  W.  Rep.,  696  (Mich.,  1888). 
The  power  of  a  manager  to  borrow 
money  for  the  company  by  giving  his 
own  note  and  indorsing  the  company's 
name  to  it  is  a  question  for  the  jury. 
The  books  of  the  company  are  evidence 
to  prove  that  the  company  received  the 
money.  The  jury  may  decide  that  his 
authority  might  be  "  either  authority  or 
subsequent  ratification,  and  that  it 
could  be  evidenced  by  general  course 
of  business  as  well  as  by  resolution." 
Huntington  v.  Attrill,  118  N.  Y.,  365 
(1890).  The  manager  of  a  manufactur- 
ing company  has  no  implied  power  to 
indorse  the  company's  name  to  a  prom- 
issory note.  Proof  must  be  given  that 
the  note  concerned  the  corporate  busi- 
ness, or  that  the  corporation  received 
the  benefit  therefrom,  or  that  the  man- 
ager had  express  power  to  sign.  Mid- 
dlesex, etc.,  Bank  v.  Hirsch,  etc.,  Co.,  4 
N.  y.  Supp.,  885  (1888,  City  Court).  But 
he  may  accept  a  draft  if  he  is  accus- 
tomed so  to  do.  Munn  v.  Commission 
Co.,  15  Johns.,  44  (1818).  And  the  gen- 
eral agent  of  a  bank  may  indorse.  Mer- 
chants' Bank  v.  Central  Bank,  1  Ga.,  418 
(1846).  Where  there  is  no  treasurer  the 
general  manager  or  a  director  may  sign 
the  corporate  name  to  negotiable  paper 
for  collection.  Craig  Medicine  Co.  v. 
Merchants'  Bank,  59  Hun,  561  (1891), 
Where  the  power  to  indorse  notes  is 
given  by  the  by-laws  to  the  president 
and  vice-president,  a  general  manager 


does  not  have  that  power,  although  he 
has  drawn  checks  and  previously  in- 
dorsed two  notes,  but  without  the 
knowledge  of  the  board  of  directors. 
Davis  V.  Rockingham  Investment  Co., 
15  S.  E.  Rep.,  547  (Va.,  1892). 

2  McKiernan  v.  Lusgan,  56  Cal.,  61 
(1880) ;  Seeley  v.  San  Jose,  59  Gal.,  23 
(1881). 

"  Boynton  v.  Lynn,  etc.,  Co.,  124  Mass., 
197  (1878). 

*  Bates  V.  Keith,  etc.,  Co.,  48  Mass.,  224 
(1843). 

5  Hascall  v.  Life,  etc.,  Ass'n,  5  Hun,  151 
(1875) ;  aflE'd,  66  N.  Y.,  616. 

8  The  general  agent  and  treasurer  may 
borrow  money  and  give  a  chattel  itiort- 
gage  as  security.  Fay  v.  Noble,  66  Mass., 
1  (1853).  The  superintendent  of  a  mine 
cannot  borrow  money  for  the  company. 
Union,  etc.,  Co.  v.  Rooky,  etc.,  Bank,  1 
Col.,  531  (1873).  Where  a  superintend- 
ent borrows  money  for  himself,  giving 
a  lien  on  corporate  property  as  security, 
the  parties  loaning  the  money  with 
knowledge  of  these  facts  cannot  hold  the 
company  liable.  Planters',  etc.,  Co.  v. 
Olmstead,  8  S.  E.  Rep.,  647  (Ga.,  1887). 
The  well-considered  case  of  Whitwell  v. 
Warner,  20  Vt„  435  (1848),  holds  that 
the  general  manager  cannot  give  a  lien 
to  secure  the  price  of  goods  which  he 
purchases ;  but  it  is '  held  that  if  the 
company  uses  the  goods  even  without 
knowledge  of  the  lien,  the  vendors  may 
pursue  the  goods  or  the  proceeds  real- 
ized therefrom.  ■  In  Leonard  v.  Burling- 
ton, etc.,  Ass'n,  55  Iowa,  594  (1881),  it  is 
held  that  he  may  borrow  money,  and 
the  company  is  liable  if  it  has  used  the 
money.  A  superintendent's  mortgage 
was  upheld  in  Poole  v.  West,  etc.,  Ass'n, 
30  Fed.  Rep.,  513  (1887). 
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indorsed  by  the  company;'  may  also  employ  an  attorney ;*  may 
render  the  company  liable  for  overpayment  of  a  check  by  mistake 
of  the  bank ; '  may  contract  for  the  use  of  a  patent ;  *  may  render 
the  company  liable  for  an  illegal  use  of  the  word  "  patented ; ".'  and 
may  enter  into  various  contracts  which  pertain  to  the  regular 
oourse  of  his  business." 


1  Whiting  V.  Smith,  etc.,  Co.,  39  Me., 
516  (1855). 

-St.  Louis,  etc.,  R  R.  r.  Grove,  18 
Pac.  Rep.,  958  (Kan.,  1888);  Frost  v. 
Domestic,  etc.,  Co.,  133  Mass.,  563  (1882) ; 
Southgate  v.  Atlantic,  etc.,  R.  R.  Co.,  61 
Mo.,  89  (1875).  A  general  manager  may 
■employ  an  attorney.  Gulf,  etc.,  R'y  v. 
James,  10  S.  W.  Rep.,  744  (Tex.,  1889). 

'  Kansas,  etc.,  Co.  v.  Central  Bank,  34 
Kan.,  635  (1886). 

<  Eureka  Co.  v.  Bailey  Co.,  11  Wall., 
488  (1870). 

5  Tompkins  v.  Butterfield,  S5  Fed.  Rep., 
556  (1885). 

'A  general  manager  authorized  to 
pay  commissions  on  receipts  from  sales 
may  agree  to  pay  commissions  on  sales 
irrespective  of  the  receipts.  American, 
etc.,  Co.  V.  Maurer,  10  Atl.  Rep.,  763 
■(Pa.,  1887).  A  contract  for  a  corpora- 
tion by  its  general  superintendent  to 
^ive  a  right  of  way  to  another  raih'oad 
may  become  binding  by  acquiescence. 
Alabama,  etc.,  R.  R.  v.  South,  etc.,  R. 
R.,  3  S.  Rep.,  286  (Ala.,  1887).  Presi- 
dent and  manager  of  a  milling  com- 
pany cannot  purchase  flour.  Getty  v. 
Barnes,  etc.,  19  Pac.  Rep.,  617  (Kan., 
1888).  As  to  insurance  agents,  see  Ins. 
Co.  V.  McCain,  '96  U.  S.,  84  (1877).  A 
-treasurer  of  a  corporation  not  author- 
ized to  sell  any  part  of  its  property,  but 
•who  was  its  sole  managing  agent,  may 
pass  a  valid  title  of  personal  property 
■to  a  vendee  as  against  the  claim  of  one 
who  levied  upon  it  under  judgment. 
Phillips  V.  Campbell,  43  K.  Y.,  271  (1870). 
The  managing  agent  may  employ  a  per- 
son, but  not  for  a  long  time  in  the  fut- 
ure. Smith  V.  Cook,  etc.,  Assoc,  12 
Daly,  304  (1884).  He  cannot  employ  a 
■broker.    Allegheny,  eta,   Co.  v.  Moore, 


95  Pa.  St.,  412  (1880).  The  general  man- 
ager of  a  mining  company  has  no  in- 
herent power  to  contract  for  it  for  ma- 
chinery. Victoria,  etc.,  v.  Fraser,  29 
Pac.  Rep.,  667  (Col.,  1892).  The  general 
manager  of  a  live-stock  company  has 
implied  power  to  sell  a  part  of  such 
stock.  Hamm  v.  Drew,  18  S.  W.  Rep., 
434  (Tex.,  1892).  Long  acquiescence  in 
a  person's  assuming  to  act  for  the  com- 
pany is  the  same  as  expressly  author- 
ing his  action.  Craig  Medicine  Co.  v. 
Merchants'  Bank,  59  Hun,  560  (1891). 
A  general  manager  has  no  power  to 
deed  the  company's  real  estate,  and  a 
purchaser  other  than  a  bona  fide  one 
from  the  vendee  cannot  retain  the  title. 
Allowance  was  made  for  improvements. 
Especially  is  the  deed  invalid  where  the 
grantee  was  a  director.  Schetter  v. 
Southern,  etc.,  Co.,  24  Pac.  Rep.,  25 
(1890).  The  president  and  general  man- 
ager of  a  lumber  company  may  engage 
a  lawyer  for  the  season.  Ceeder  v. 
Load,  etc.,  Co.,  49  N.  W.  Rep.,  575 
(Mich.,  1891).  Where  the  president  car- 
ries on  the  negotiations  in  regard  to  a 
contract,  and  also  the  modifications  of 
that  contract,  and  is  the  manager  and 
in  control,  and  as  the  manager  assents 
to  the  modifications,  the  company  is 
bound  thereby.  Nichols  v.  Scranton, 
etc.,  Co.,  33  N.  E.  Rep.,  561  (N.  Y.,  1893). 
A  general  manager  has  no  power  to  sell 
rights  for  a  particular  state,  and  a  power 
of  attorney  which  has  been  revoked  is 
insufficient  to  be  relied  upon,  Johnson 
V.  Ala.,  etc.,  Co.,  8  S.  Rep.,  101  (1890). 
Where  the  by-laws  give  the  general 
manager  power  to  sell  he  has  power  to 
sell  the  product  for  a  certain  space  of 
time  in  the  future.  Robert,  etc.,  Min. 
Co.  V.   Omaha,   etc.,  36  Pac.  Rep.,  336 
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A  railroad  superintendent  may  ,employ  a  physician  in  cases  of 
accidents/  and  may  offer  rewards  for  the  conviction  of  persons  ob- 
structing the  tracks.^  It  has  been  held  that  a  superintendent  ha& 
not  the  powers  of  a  general  manager.'  The  superintendent  may, 
of  course,  be  given  express  powers  to  contract.*  If  the  company 
ratifies  the  contract  or  accepts  its  benefits  the  contract  becomes 
binding." 


(Col.,  1891).     For  a  discussion  of  what        'Adriance  v.  Eoome,   53   Barb.,  399- 


constitutes  the  appointment  of  a  resi- 
dent general  agent  by  a  corporation, 
see  Rathbun  v.  Snow,  123  N.  Y.,  343 
(1890).  A  general  manager  has  no 
power  to  employ  a  person  on  a  long- 
time contract  Smith  v.  Co-operative, 
etc.,  Assoc,  13  Daly,  304  (1884).  Where 
a ,  superintendent  negotiates  sales  and 
the  president  Axes  the  price,  the  corpo- 
ration is  responsible  for  the  superin- 
tendent's representations.  Decker  ti. 
Guttapercha,  etc.,  Co.,  61  Hun,  516(1891). 
>  Pacific  E.  R,  Co.  v.  Thomas,  19  Kan., 
357  (1877);  Toledo,  etc.,  R  R  Co.  v. 
Rodreques,  47  III.,  188  (1868) ;  Atlantic, 
etc.,  R.  R  Co.  V.  Reiser,  18  Kan.,  458 
(1877).  Contra,  Stephenson  v.  N.  Y., 
etc.,  R.  R.  Co.,  3  Duer,  341  (1853); 
Shriver  v.  Stevens,  13  Pa.  St.,  358  (1849), 
holding  that  the  agent  of  a  stage  line 
cannot.  A  yard-master  cannot  employ 
a  physician  for  the  company.  Mar- 
quette, etc.,  R  R  Co.  V.  Taft,  38  Mich,, 
389  (1873).  Nor  an  engineer.  Cooper  v. 
N.  Y.,  etc.,  R  R  Co.,  6  Hun,  376  (1875). 
Nor  a  station  agent.  Tucker  v.  St, 
Louis,  etc.,  R  R  Co.,  54  Mo,,  177  (1873); 
Cox  V.  Midland,  etc.,  R  R.  Co.,  3  Ex., 
368  (1849).  Unless  the  superintendent 
ratifies  it  by  silence  upon  being  notified 
thereof.  Cairo,  etc.,  R  R  Co.  v.  Ma- 
honey,  83  111.,  73  (1876);  Toledo,  etc.,  R 
R  Co.  V.  Prince,  50  111.,  36  (1869).  The 
general  manager  cannot  render  the 
company  liable  for  medical  services  ren- 
dered on  an  occasion  of  a  private  brawl. 
Dale  V.  Donaldson,  etc.,  Co.,  3  S.  W. 
Rep.,  703  (Ark.,  1887; ;  Wood's  Railway 
Law,  pp.  439-444. 

'Central,  etc,  Co.  v.  Chatham,  4  S. 
Rep.,  828  (Ala.,  1888> 


(1868',  holding  that  the  superintendent 
cannot  borrow  money  arid  agree  to» 
make  payment  in  iron. 

*  Where  the  by-laws  give  the  presi- 
dent and  superintendent  power  to  make 
a  contract,  they  have  power  to  release 
that  contract  Directors  knowing  of 
release  must  act  promptly  if  they  in- 
tend to  question  its  validity.  Indian- 
apolis, etc.,  Co.  v.'St  Louis,  etc,  R  R. 
Co.,  26  Fed.  Rep.,  140  (1886);  aff'd,  ]20i 
U.  S.,  356.  A  general  power  authorizes 
the  purchase  of  a  house  and  the  giving- 
of  a  mortgage.  Shaver  v.  Bear,  etc.;. 
Co.,  10  Cal.,  896  (1858). 

'Kechland  v.  Menasha,  etc,  Co.,  31' 
N.  W.  Rep.,  471  (Wis.,  1887),  where  the- 
superintendent  and  a  director  took  a 
deed  and  agreed  to  pay  an  extra  price;- 
Despatch,  etc,  v.  Bellamy,  etc,  Co.,  18' 
N.  H.,  305  (1841),  where  he  gave  a  mort- 
gage and  the  company  received  the 
money;  Lyneborough,  etc.,  Co.  i'. Mass., 
etc,  Co.,  Ill  Mass.,  315  (1873),  inhere 
he  bought  glass  and  the  directors  ac- 
quiesced ;  Seeley  v.  San  Jose,  etc.,  Co., 
59  Cal.,  33  (1881),  where  he  and  the  presi- 
dent gave  a  note;  Q-oodwin  v.  Union, 
etc,  Co.,  34  N.  H.,  378  (1857),  where  he 
and  the  president  employed  workmen  ; 
Starr  v.  Gregory,  etc.,  Co.,  13  Pac  Rep., 
195  (Mont,  1887),  where  he  accepted  a 
mill;  Union,  etc.,  Co.  v.  Rocky,  etc. 
Bank,  2  Col.,  565  (1875);  affirmed,  06  U. 
S.,  640,  where  a  loan  of  the  bank's 
money  was  made  by  him  and  the  presi- 
dent Ratification  cannot  be  by  the 
same  persons  who  assume  power  to  con- 
tract Tracy  v.  Guthrie,  etc,  Soc,  47 
Iowa,  37  (1877). 


(69) 
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§720.  Sttlordiixate  agents — Their  pover  to  contract. —  It  is  a 
general,  rule  that  a  corporate  agent,  like  the  agent  of  an  individual, 
can  make  only  such  contracts  as  he  is  expressly  authorized  to  make, 
or  such  contracts  as  pertain  to  the  duties  which  the  corporation 
imposes  upon  him.  It  is  true,  also,  that  the  corporation  may  ratify 
and  confirm  a  contract  which  an  unauthorized  agent  has  made  in 
its  name ;  and  this  ratification  may  be  by  express  vote  of  the  direct- 
ors, or  it  may  be  implied  by  an  acceptance  of  the  benefits  to  the 
corporation.  The  subordinate  agents  of  a  corporation  may  be  of 
great  variety:  tellers,  engineers,  stewards,  station  agents,  local 
agents,  freight  agents,  roadmasters,  clerks,  attorneys  and  miscel- 
laneous agents.  Various  decisions  on  their  powers  are  given  in  the 
notes.^    These  decisions  show  that  a  corporation  is  bound  by  its 


•  An  inquiry  by  a  purchaser  of  stock  of 
corporate  officers  as  to  whether  it  was 
full-paid  stock  must  be  made  to  officers 
having  authority  to  speak  for  the  cor- 
poration. Browning  v.  Hinkle,  51  N. 
W.  Eep.,  605  (Minn.,  1892).  The  finan- 
cial agent  may  give  notes  in  accordance 
with  a  corporate  contract  Case  Manuf. 
Co.  V.  Coxman,  138  U.  S.,  431  (1891); 
Wilson  V.  Kings,  etc.,  R'y  Co.,  21  N.  E. 
Rep.,  1015  (N.  Y.,  1889).  The  cashier 
and  clerk  of  a  lumber  company  cannot 
agree  to  give  a  customer  a  carload  of 
lumber  in  case  certain  other  lumber  is 
not  satisfactory.  Delta,  etc,  Co,  v. 
Williams,  40  N.  W.  Kep.,  940  (Mich.,  1888). 
Local  manager  of  branch  bank  renders 
it  liable  for  his  embezzlement  of  depos- 
itor's funds,  which  he  induces  the  de- 
positor to  give  to  him  to  pay  a  lien  of 
the  bank  on  property.  Thompson  v. 
Bell,  26  Eng.  L.  &  Eq.,  536  (1854).  Re- 
ceiving teller  of  savings  bank  has  no 
power  to  bind  bank  not  to  pay  out 
money  deposited  in  one  name,  except 
upon  the  order  of  three  other  persons. 
Bank  is  protected  in  paying  on  check  of 
person  in  whose  name  deposit  is  made. 
Riley  v.  Albany  Sav.  Bank,  36  Hun,  513 
( 1 885).  A  teller's  certification  of  a  check 
in  bad  faith  does  not  bind  the  bank, 
Musaey  v.  Eagle  Bank,  60  Mass.,  806 
(1845);  unless  it  is  in  the  hands  of  a 
bona  fide  indorsea  Farmers',  etc..  Bank, 
V.  Butchers',  etc.,  Bank,  16  N.  Y.,  125 


(1857) ;  Farmers',  etc.,  Bank  v.  Same,  14 
N.  Y.,  634  (1856).  As  to  certification  of 
check,  see,  also.  Meads  v.  Merchants', 
Bank,  25  N.  Y.,  143  (1863);  Cooke  v. 
State,  etc..  Bank,  62  N.  Y,  96  (1873);  in 
the  latter  case  the  certification  being  by 
the  cashier.  Where  a  depositor  sends 
deposits  by  the  bank's  book-keeper 
without  the  bank-book,  the  bank  is  not 
liable  for  the  book-keeper's  fraud.  Man- 
hattan Co.  V.  Lydig,  4  John.,  377  (1809). 
A  teller  may  receive  a  special  deposit  of 
valuables.  Patterson  v.  Syracuse  Nat'l 
Bank,  80  N.  Y.,  82  (1880);  It  may  be  a 
question  for  the  jury  as  to  whether  the 
foreman  of  the  works  of  a  foreign  cor- 
poration may  employ  workmen  on  long 
time.  Tunison  v.  Detroit,  etc.,  Co.,  41 
N.  W.  Rep.  503  (Mich.,  1889).  Where  a 
bank  owning  railroad  bonds  allows  its 
agent  to  exchange  them  for  stock  in  a 
reorganized  company,  it  is  bound.  De- 
posit Bank  v.  Barrett,  13  S.  W.  Rep.,  337 
(1890).  A  caterer  may  hold  a  club  re- 
sponsible for  food,  etc.,  furnished  to  its 
guests  under  the  authorized  contract  of 
the  house  committee.  Deller  v.  Staten 
Island,  etc..  Club,  9  N.  Y.  Supp.,  876 
(1890). 

The  following  decisions  are  concern- 
ing railroad  agents :  The  engineer  of  a 
railroad  company  may  have  authority 
to  modify  a  construction  contract  or 
enter  into  a  new  contract  Henderson 
Bridge   Co.    v.    McGrath,    184   U.    S., 
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agents'  acts  only  when  a  partnership  would  be  bound  under  similar 
circumstances.    And  in  general  the  corporation  may  ratify  and  adopt 


260  (;1890).  The  civil  engineer  of  a 
railroad  cannot  employ  a  station  agent 
Willis  V.  Toledo,  etc.,  R'y  Co.,  40  N. 
W.  Rep.,  205  (Mich.,  1888).  The  en- 
gineers of  a  railroad  company  cannot 
bind  it  to  an  agreement  to  pay  the  con- 
struction contractors  extra  pay.  Wood- 
ruff V.  Rochester,  etc,  R  R,  108  N.  Y., 
39  (1888).  The  construction  engineer  of 
a  railroad  has  no  power  to  vaiy  the 
construction  contract  Campbell  v. 
Trustees,  6  &  W.  Rep.,  337  (Ky.,  1888). 
A  person  whom  a  railroad  holds  out  as 
the  general  freight  agent  of  the  com- 
pany may  bind  it  by  his  contracts  rela- 
tive to  freight  Baker  v.  Kansas,  etc., 
R  R,  3  S.  W.  Rep.,  486  (Mo.,  1887).  A 
road  master  of  a  railway  has  power  to 
purchase  such  material  as  he  uses,  and 
the  company  is  liable  therefor  where 
the  material  has  been  used.  Walker  v. 
Wilmington,  etc.,  R  R,  1  S.  E  Rep. 
(S.  C,  188T).  A  station  agent  may  con- 
tract that  goods  will  be  delivered  at  a 
certain  time.  Blodgett  v.  Adams,  40 
N.  W.  Rep.,  491  (Wis.,  1888).  See,  also. 
Wood's  Railway  Law,  pp.  444-454 

The  following  decisions  concern  mis- 
cellaneous agents  and  powers:  Agent 
with  power  to  give  and  indorse  notes 
may  waive  notice  of  protest,  etc.  Whit- 
ney V.  South,  eta,  Co.,  39  Me.,  316  (1855). 
A  resident  agent  of  a  mining  company 
has  no  implied  authority  to  borrow 
money  on  account  of  the  corporation  to 
pay  arrears  of  wages  due  the  workmen 
in  the  mines.  Hawtayne  v.  Bourne,  7 
M.  &  W.,  595  (1841).  An  agent  attend- 
ing to  the  daily  routine  of  the  business 
of  a  corporation  cannot  create  a  general 
lien  upon  its  property  to  secure  a  cred- 
itor, unless  by  the  approval  of  the  board 
of  directors.  Whitewell  v.  Warner,  20 
Vt,  425.  An  agent  employed  to  pro- 
mote the  interests  of  a  corporation  in 
every  way  has  no  authority  to  purchase 
land  for  it  Bocock's  Ex'rs  v.  Alleghany, 
etc.,  Ca,  1  S.  E.  Rep.,  825  (Va.,  1887). 
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Where  a  corporation  agent  buys  land 
for  the  company  at  a  certain  price,  and 
agrees  that  the  company  will  pay  also 
the  vendor  one-half  of  its  profits  upon 
sale  of  said  land,  the  company  is  bound 
by  this  latbr  parol  agreement  Kirk- 
land  V.  Menasha,  eta,  Co.,  31  N.  W.  Rep., 
471  (Wis.,  1887),  Persons  expending 
money  for  a  corporation  under  the  di- 
rection of  authorized  corporate  officers 
may  hold  the  corporation  liable.  To- 
peka,  etc.,  v.  Martin,  18  Pac.  Rep.,  941 
(Kan.,  1888).  A  sewing-machine  com- 
pany's agent  to  sell  machines  lias  no 
power  to  ti'ade  the  company's  horse,  but 
ratification  suffices.  Singer,  etc.,  Co.  v. 
Belgart  4  S.  Rep.,  400  (Ala.,  1888).  Acts 
of  local  insurance  agents  appointed  by 
general  agent  of  foreign  insurance  com- 
pany are  binding  on  company,  such 
acts  being  within  the  express  powers ' 
given  him  by  the  general  agent  therein 
to  solicit  or  take  insurance.  Kavey  v. 
Amazon  Ins.  Co.,  86  Hun,  66  (1885).  In 
Rice  V.  Peninsular  Club,  52  Mich.,  87 
(1883),  Cooley,  J.,  says :  "  A  party  deal- 
ing with  the  agent  of  a  corporation 
must  at  his  peril  ascertain  what  au- 
thority the  agent  possesses,  and  is  not 
at  liberty  to  charge  the  corporation  by 
relying  upon  the  agent's  assumption  of 
authority."  The  club  is  not  liable  for 
the  steward's  purchases.  The  powers  of 
an  agent  appointed  for  a  special  pur- 
pose cease  when  the  object  of  his  ap- 
pointment is  accomplished.  Seton  v. 
Slade,  7  Ves.,  265,  276  (1802).  A  subor- 
dinate agent  cannot  employ  an  attorney 
for  the  company.  Maupin  v.  Virginia, 
eta,  Co.,  78  Mo.,  24  (1883). .  Nor  can  he 
make  the  corporation  liable  for  the  debt 
of  another.  Rehm  v.  King,  eta,  Co.,  16 
Kan.,  277  (1876).  Nor  make  a  n.ote  for 
the  company.  Benedict  v.  Lansing,  5 
Denio,  283  (1848).  If  the  purchaser  of 
corporate  bonds  knows  that  the  agent 
is  selling  for  his  own  purposes  he  is  not 
protected.    Chew  v.  Henrietta,  etc.,  Co., 
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the  unauthorized  acts  of  an  agent.'  There  are  no  arbitrary  rules 
as  to  the  mode  of  making  a  corporate  contract.  A  contract  may 
be  inferred  from  corporate  acts  and  customs  without  a  vote  or 


2  Fed.  Rep.,  5  (1880).  Secret  instruc- 
tions to  a  general  insurance  agent  do 
not  bind  a  pers&n  dealing  with  him. 
Ins.  Co.  V.  McCain,  96  U.  S.,  84  (1877). 
So  also  as  to  a  cashier.  Merchants' 
Bank  v.  State  Bank,  10  Wall,  604,  650 
(1870).  A  grantor  to  a  corporation  can- 
not deny  the  authority  of  the  corporate 
agent  to  accept  the  deed.  Case  v.  Bene- 
dict, 63  Mass.,  640  (1853).  An  agent  who 
is  accustomed  to  contract  for  the  com- 
pany may  bind  it  Christian  University 
V.  Jordan,  29  Mo.,  68  (1859);  Mead  v. 
Keiler,  24  Barb.,  20  (1857).  Acceptance 
of  services  known  to  officers  binds  the 
company.  Lee  v.  Pittsburgh,  etc.,  Co., 
66  How.  Pr.,  375  (1877).  But  the  use  of 
a  building  has  been  held  not  to  consti- 
tute an  acceptance  of  debts  incurred  in 
building  it.  Ruby  v.  Abyssinian  Soc, 
15  Me.,  306  (1839).  Use  of  goods  with 
knowledge  is  acceptance.  Smith  v, 
Hull,  etc.,  Co.,  U  C.  B.,  897,  925  (1853); 
8  id.,  668.  Even  if  the  agent  gave  a 
note  which  is  not  binding.  Emerson  v. 
Providence,  etc.,  Co.,  12  Mass.,  237 
(1815).  Acceptance  is  presumed  where 
a  written  statement  is  placed  before  a 
directors'  meeting.  State  Bank  v.  Com- 
egys,  12  Ala.,  772  (1848).  Satisfaction 
by  subsequent  officers  is  good.  Chou- 
teau V.  Allen,  70  Mo.,  290  (1879).  If  an 
agent  with  authority  to  give  a  note  em- 
bezzles the  funds  the  company  is  liable. 
Bird  V.  Daggett,  97  Mass,,  494  (1867). 
A  suit  on  a  note  is  a  ratification  of  its 
execution.  Planters'  Bank  v.  Sharp,  13 
Miss.,  75  (1844).  An  actuary  of  a  bank, 
who  is  accustomed  so  to  do,  may  give 
the  note  of  the  bank,  especially  where 
the  directors  acquiesce.  Creswell  v. 
Lanahan,  101  U.  8.,  347  (1879).  As  to 
insurance  agents,  see  Perkins  v.  Wash- 
ington Ins.  Co.,  4  Cowen,  645  (1825). 
Knowledge  of  the  president  of  drafts 
by  an  agent,  and  acquiescence  therein, 
binds  the  company.    Gold,  etc.,  Co.  v. 


Nat'l  Bank,  98  U.  8„  640  (1877),  See 
§  727,  infra,  on  Notice;  also  Lindley 
on  Partnership,  p.  248  (Callaghan  & 
Co.,  1881).  An  agent's  authority  to  act 
for  a  corporation  is  not  terminated  by 
the  fact  that  the  members  of  the  board 
of  directors  or  other  body  which  ap- 
pointed have  gone  out  of  office  by  the 
expiration  of  their  terms  or  by  removal. 
Anderson  v.  Longden,  1  Wheat,  85 
(1816);  Brown  v.  Somerset,  11  Mass., 
221  (1814);  Northampton  Bank  v.  Pe- 
poon,  11  id.,  294  (1814);  Dedham  Bank 
V.  Chickering,  8  Pick.,  835  (1825) ;  Exeter 
Bank  v.  Rodgers,  7  N.  H.,  21,  83  (1834); 
Thompson  v.  Young,  2  Ohio,  884  (1825). 
It  has  been  held  that  a  mortgage  of  cor- 
porate property  which  is  illegal  for 
want  of  authority  may  be  rendered 
valid  by  subsequent  ratification  by  acts 
of  the  legislature.  White  Water  Val- 
ley, etc.,  V.  Vallette,  21  How.,  414 
(1858);  Shepley  v.  Atlantic  &  Sfe  L. 
R.  R,  55  Me.,  895  (1868);  Richards  v. 
Merrimack,  etc.,  R.  R,  44  N.  H.,  127 
(1862),  where  an  act  authorizing  the 
trustees  of  a  mortgage  to  sell  the  mort- 
gaged property  was  held  to  be  a  ratifi- 
cation; Shaw  V,  Norfolk  Co.  R.  R,  5 
Gray,  162  (1855);  Whitney  v.  Union 
Trust  Co.,  65  N.  Y.,  676  (1875X  where 
bonds  signed  by  the  treasurer  instead  of 
the  secretary  were  held  ratified  by  a 
subsequent  act  refemng  to  them  as 
"now  a  valid  lien  on  said  property." 
Power  to  act  as  agent  of  corporation 
may  be  conferred  by  a  general  resolu- 
tion. Elwell  V.  Dodge,  33  Barb.,  336 
(1861). 

'Essex  Turnpike  Co.  v.  Collins,  8 
Mass.,  292  (1811);  Hayden  v.  Middlesex 
Turnpike  Co.,  10  Mass.,  403  (1813); 
White  V.  Westport  Cotton  Mfg.  Co.,  1 
Pick.,  220  (1822);  Bulkley  v.  Derby 
Fishing  Co.,  2  Conn.,  252  (1818);  Peter- 
son V.  New  York,  17  N.  Y.,  449  (1858) ; 
Canal  Bridge  v.  Gordon,  1  Pick.,  397 
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deed.'  It  is  not  necessary  that  such  assent  and  acceptance  should 
be  under  seal  or  in  writing  or  be  spread  upon  their  records.^  The 
acceptance  of  the  consideration  of  an  unauthorized  contract  by  the 
corporation,  however,  without  knowledge  of  the  terms  of  the  con- 
tract or  of  the  account  upon  which  it  is  paid,  is  not  in  itself  a  rati- 
fication of  the  contract.' 


(1833);  Baker  v.  Cotter,  45  Me.,  236 
(1858);  Bennett  v.  Md.,  etc.,  Ins.  Co., 
14  Blatch.,  433  (1878);  Church  v.  Ster- 
ling, 16  Conn.,  388  (1844) ;  Pennsylvania 
Bank  v.  Reed,  1  Watts  &  S.,  101  (1841) ; 
Hayward  v.  Pilgrim  Soc,  21  Pick.,  270 
(1838) ;  Despatch  Line  v.  Bellamy  Mfg. 
Co.,  12  N.  a,  205  (1841);  Planters'  Bank 
V.  Sharp,  4  Sm.  &  M.,  75  (1844);  Burrill 
V.  Nahant  Bank,  3  Met,  167  (1841);  Fox 
V.  Northern  Liberties,  3  Watts  &  S., 
103  (1841);  New  Hope  Bridge  Co.  v. 
Phoenix  Bank,  3  Comsfc,  156  (1850); 
Alabama,  etc.,  R.  R  Co.  v.  Kidd,  29 
Ala,  221  (1856);  Everett  v.  United 
States,  6  Port  (Ala.),  166  (1837) ;  Medo- 
mak  Bank  v.  Curtis,  34  Me.,  38  '(1844); 
Whitwell  V.  Warner,  20  Vt,  435  (1848); 
Trott  V.  Warren,  3  Fairf.,  227  (1834); 
Detroit  v.  Jackson,  1  Doug.,  106  (1842) ; 
Merchants'  Bank  v.  Central  Bank,  1 
Kelly,  428  (1846) ;  Hoyt  v.  Bridgewater 
Copper  Co.,  3  Halst,  253  (1847);  Durar 
V.  Insurance  Co.,  4  Zab.,  171  (1853); 
Moss  V.  Rossie  Lead  Co.,  5  Hill,  137 
(1843);  Brown  v.  Winnissimmet  Co.,  11 
Allen,  326  (1865);  Sherman  u  Fitch,  98 
Mass.,  59  (1867);  Lyndeborough  Glass 
Co.  V.  Massachusetts  Glass  Co.,  Ill 
Mass.,  315  (1873);  Moss  v.  Averell,  6 
Seld.,  449  (1853);  Olcott  v.  Tioga  R  R. 
Co.,  27  N.  Y.,  546  (1863);  Shaver  v.  Bear 
River,  etc.,  Co.,  10  Cal.,  396  (1858). 

1  Columbia  Bank  v.  Patterson.  7  Cr., 
399,  306  (1813) ;  Randall  v.  Van  Vechten, 
19  Johns.,  60,  65  (1821) ;  Haight  v.  Sahler, 
30  Barb.,  318  (1859);  Canal  Bridge  v. 
Gordon,  1  Pick,,  396  (1833) ;  Dunn  v.  St 
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Andrew's  Ch.,  14  Johns.,  118  (1817); 
Mendham  v.  Losey,  1  Pennington,  252 
(1808);  Saddle  River  v.  Colfax,  1  Halst, 
115  (1831);  Baptist  Church  v.  Mulford,  3 
Halst,  182  (1824) ;  Powell  v.  Newburgh, 
19  Johns.,  284  (1821);  Chestnut  Hill 
Turnpike  v.  Rutter,  4  S.  &  R,  6  (1818); 
American  Ins.  Co.  v.  Oakley,  9  Paige^ 
496  (1842) ;  Fister  v.  La  Rue,  15  Barb.) 
323  (1853),  where  a  contract  was  inferred 
from  the  acts  of  the  corporate  oflScers ; 
Bulkley  v.  Derby  Fishing  Co.,  3  Conn., 
253  (1819);  Witte  v.  Derby  Fishing  Co., 
2  Conn.,  260  (1817) ;  Petrie  v.  Wright,  6 
Sm.  &  M.,  647  (1846);  Lime  Rock  Bank 
V.  Macoraber,  39  Me.,  564  (1849) ;  Bank 
of  Metropolis  v.  Guttschlick,  14  Pet,  19 
(1840)  (contract  inferred  from  acts  of 
officers) ;  New  York  &  H.  R  R  Co.  u. 
New  York,  1  Hilton,  587  (1858);  Wood's 
Railway  Law,  pp.  454-457. 

2  Dedham  Bank  v.  Chickei'ing,  3  Pick., 
335  (1825);  Union  Bank  v.  Ridgeley,  1 
Har.  &  G.,  324  (1827) ;  Burgess  v.  Pue,  2 
Gill,  11  (1844);  Apthorp  v.  North,  14 
Mass.,  167  (1817);  Smith  v.  Bank  of 
Scotland,  1  Dow.  P.  C,  272  (1841);  Mo- 
nomoi  Great  Beach  v.  Rogers,  1  Mass., 
159  (1804);  Amherst  Bank  v.  Root,  2 
Met,  522,  533  (1841);  Western  R  R  w 
Babcock,  6  Met,  346  (1843),  and  the 
many  cases  supra. 

'Pennsylvania  Co.  v.  Dandridge,  8 
Gill  &  J.,  248  (1836);  Christian  Univer- 
sity V.  Jordan,  29  Mo.,  68  (1859);  HU- 
liard  v.  Goold,  34  N.  H.,  280  (1856),  and 
cases  supra. 
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B.    THE  FORM  OF  CORPORATE  CONTRACTS "HE  CORPORATE  SEAL  IS  NECES- 
SARY ONLY  WHEN   THE    SAME    INSTRUMENT   BY    AN    INDIVIDUAL  MUST 

BE     UNDRR    SEAL FORMS    OF    THE    BODY   OF   THE   CONTRACT;     ALSO 

THE     METHOD   OF   SIGNING    AND    SEALING LIABILITY    OF   OFFICEP-S 

AND     AGENTS    ON   CORPORATE    CONTRACTS   WHICH    ARE    INFORMALLr 
EXECOTED. 

§  721.  The  corporate  seal  need  not  he  attached  to  a  corporate  con- 
tract unless  a  similar  contract  when  made  ty  an  individual  would 
require  a  seal. — ^This  is  now  the  well-established  rule,  although 
formerly  it  was  supposed  that  a  corporation  could  not  enter  into  a 
contract  except  by  attaching  the  corporate  seal  to  a  written  state- 
ment of  that  contract.* 


1 A  corporate  contract  need  not  be  in 
writing  nor  under  the  corporate  seal. 
Leinkauf  v.  Caiman,  110  K  Y.,  50  (1888). 
A  corporation  need  not  necessarily  have 
or  use  a  seal  in  making  its  contracts. 
Muscatine,  etc.,  Co.  v.  Muscatine,  etc., 
Co.,  52  N.  W.  Eep.,  108  (Iowa,  1892). 
"  The  English  rule  that  a  corporation 
cannot  expressly  bind  itself  except  by 
deed,  unless  the  act  establishing  it  au- 
thorizes it  to  contract  in  another  mode, 
has  been  broken  in  upon,  and  indeed 
entirely  overturned,  as  a  general  propo- 
sition, throughout  the  United  States; 
and  it  is  here  well  settled  that  the  acts 
of  a  corporation,  evidenced  by  vote, 
written  or  unwritten,  are  as  completely 
binding  upon  it,  and  are  as  complete 
authority  to  its  agents,  as  the  most 
solemn  acts  done  under  the  corporate 
seal ;  that  it  may  as  well  be  bound  by 
express  promises  through  its  authorized 
agents  as  by  deed ;  and  that  promises 
may  as  well  be  implied  from  the  acts  of 
its  agents  as  if  it  had  been  an  individ- 
ual," citing  many  cases.  City  of  Dav- 
enport V.  Peoria,  etc.,  Co.,  17  Iowa,  276 
(1864).  See,  also.  Bank  of  U.  S.  v. 
Dandridge,  12  Wheat.,  64  (1827) ;  Gott- 
fried V.  Miller,  104  U.  S.,  521  (1881); 
Barry  v.  Merchants'  Exchange  Co.,  1 
Sandf.  Ch.,  280  (1844) ;  Hoag  v.  Lament, 
60  N.  Y.,  96  (1875);  McCullough  v.  Tal- 
ladega Ins.  Co.,  46  Ala.,  376  (1871); 
Euerbach  v.  La  Soeur  Mill  Co.,  28  Minn., 
291  (1881);  Racine  &  M  R.  E.  Co.  w 
Farmers'  Loan  &  T.   Co.,  49  111.,   331 


(1868);  Bulkley  v.  Briggs,  30  Mo.,  453 
(1860);  New  England  F.  &  M  Ins.  Co.  v. 
Robinson,  25  Ind.,  535  (1865) ;  Hamilton 
V.  Lycoming  Ins.  Co.,  5  Pa.  St,  339 
(1847) ;  Muir  v.  Louisville  &  P.  Canal  Co., 
8  Dana.CKy.),  161  (1839);  Henning  v. 
U.  S.  Ins.  Co.,  47  Mo.,  425  (1871);  .Salem 
Bank  v.  Gloucester,  17  Mass.,  1  (1820) ; 
Gloucester  Bank  v.  Salem  Bank,  17 
Mass.,  33  (1820) ;  Foster  v.  Essex  Bank, 
17  Mass.,  479  (1821);  Smith  v.  Lowell 
Meeting-house,  8  Pick.,  178  (1829);  Lim- 
erick Academy  v.  Davis,  11  Mass.,  113 
(1814);  Farmington  Academy  v.  Allen, 
14  Mass.,  173  (1817) ;  Amherst  Academy 
V.  Cowels,  6  Pick.,  427  (1828) ;  Kennedy 
V.  Baltimore  Ins.  Co..  3  Har.  &  J.,  367 
(1813) ;  Stone  v.  Berkshire,  etc.,  Soc,  14 
Vt.,  86  (1842) ;  Episcopal,  etc..  Society  v. 
Needham,  etc..  Church,  1  Pick.,  372 
(1823);  Banks  v.  Poitiaux,  8  Rand.  (Va.), 
136  (1835) ;  Columbia  Bank  v.  Patterson, 
7  Cr.,  299  (1818) ;  Randall  w  VanVechten, 
19  Johns.,  60  (1821) ;  Gooday  v.  Colches- 
ter R'y  Co.,  17  Beav.,  132  (1852);  Magill 
V.  KaufiEman,  4  S.  &  R.,  317  (1818) ;  Dunn 
V.  St  Andrew's  Church,  14  Johns.,  118 
(1817) ;  Waller  r.  Bank  of  Kentucky,  3 
J.  J.  Marsh.,  201  (1830).  Ciawford  et  aL 
V.  Longstreet  et  at,  43  N.  J.  Law,  325, 
held  that,  to  bind  a  corporation  under  a 
lease  for  years,  execution  under  its  cor- 
porate seal  is  not  necessary.  See,  also, 
in  general.  Moss  v.  Averill,  10  N.  Y., 
449  (1853).  The  corporate  seal  to  a  note 
is  superfluous.  St  James,  etc.,  v.  New- 
buryport,  etc.,  R.  E.,  141  Mass.,  500  (1886). 
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It  is  settled  law  that  it  is  not  necessary  to  use  a  seal  in  appoint- 
ing agents  or  entering  into  ordinary  contracts  for  the  corporation.^ 

The  corporate  seal  must  be  used  in  deeds  and  other  instruments 
which  would  require  a  seal  if  they  were  the  deeds  or  instruments 


Contra,  Benoist  v.  Carondelet,  8  Mo.,  50 
(1843);  Clark  v.  Farmers',  etc.,  Co.,  14 
Wend.,  356  (1836).  So,  also,  as  to  other 
contracts.  It  is  considered  to  be  the 
company's  signature.  Levering  t>.  Mayor, 
etc.,  7  Humph.,  553  (1847).  See,  also, 
§  723,  infra.  Despatch,  etc.,  v.  Bellamy, 
etc.,  Co.,  13  N.  H.,  305  (1841),  a  chattel 
mortgage.  The  oflScers'  seal  to  the  con- 
tract may  be  disregarded.  Bank,  etc.,  v. 
Guttschlick,  14  Peters,  19  (1840) ;  Eureka 
Co.  V.  Bailey  Co.,  11  Wall.,  488  (1870); 
Dubois  V.  Delaware,  etc.,  Co.,  4  Wend., 
385  (1830). 

1  Pennsylvania  E.  R.  Co.  v.  Vandi  ver.  42 
Pa.  St.,  365, 369  (1863) ;  Bank  of  Columbus 
V.  Patterson,  7  Cranch,  399  (1818) ;  Lath- 
rop  V.  Commercial  Bank,  8  Dana,  114 
(1839;.  Where  all  the  stockholders, 
being  directors,  agree  informally  and 
without  meeting  that  a  certain  person 
shall  be  the  corporate  agent  and  take 
entire  control,  he  is  authorized  to  bind 
the  corporation  by  his  acts.  Wood  v. 
Wiley,  etc.,  Co.,  13  Atl.  Rep.,  137  (Conn., 
1888).  See,  also,  Perkins  v.  Washing- 
ton Ins.  Co.,  4  Cowen,  645  (1835) ;  Hoag 
V.  Lamont,  60  N.  Y.,  96  (1875) ;  Fleckner 
V.  Bank  of  U.  S.,  8  Wheat,  338  (1833) ; 
Elysville  Mfg.  Co.  v.  Okisko  Co.,  1  Md. 
Ch.,  893  (1849),  holding  that  an  appoint- 
ment need  not  be  entered  upon  the  rec- 
ords of  the  corporation ;  White  v.  West- 
port  Mfg.  Co.,  1  Pick.,  315  (1833),  holding 
that  an  agent  cannot  bind  a  corporation 
for  a  debt  contracted  before  it  was  in- 
corporated without  express  authority; 
Buncombe  Turnpike  Co.  v.  McCarson,  1 
Dev.  &  B.,  310  (1835),  holding  that  the 
appointijient  need  not  be  under  the  cor- 
porate seal ;  Bates  v.  Bank  of  Alabama, 
2  Ala.,  453  (1841),  where  the  appoint- 
ment was  by  vote  of  the  corporation ; 
Maine  Stage  Co.  v.  Longley,  14  Me.,  444 
(1887),  holding  that  the  fact  of  agency 
may  be   proved  by  parol ;  Union  Mfg. 


Co.  V.  Pitkin,  14  Conn.,  174  (1841) ;  State 
Bank  v.  Bell,  5  Blackf.,  137  (1839) ;  Brook- 
ville  Ins.  Co.  v.  Records,  5  Blackf.,  170 
(1839) ;  Bridgeton  v.  Bennett,  28  Me.,  430 
(1844),  retaining  an  attorney  proved  by 
his  statement ;  Randall  v.  Van  Vechten, 
19  Johns.,  60  (1831) ;  Baptist  Church  v. 
Mulford,  3  Halst.,  183  (1834) ;  Perkins  v. 
Washington  Ins.  Co.,  4  Cowen,  645 
(1835) ;  Lathrop  v.  Scioto  Bank,  8  Dana, 
115  (1889);  Savings  Bank  v.  Davis,  8 
Conn.,  191  (1830),  vote  of  directors  with- 
out evidence  under  seal;  Columbia  Bank 
V.  Patterson,  7  Cranch,  299  (1813) ;  Andor 
/ver  Turnpike  Co.  v.  Hay,  7  Mass.,  103 
(1810) ;  Hayden  v.  Middlesex  Turnpike 
Co..  10  Mass.,  397  (1813) ;  Essex  Turnpike 
V.  Collins,  8  Mass.,  292  (1811) ;  Wright  v. 
Lanckton,  19  Pick.,  288  (1837) ;  Bancroft 
V.  Wilmington,  etc.,  5  Houst  (Del.),  577 
(1876) ;  Dunn  v.  St.  Andrew's  Church,  14 
Johns.,  118  (1817);  Union  Bank  v.  Ridg- 
ley,  1  Har.  &  G.,  324  (1837) ;  Kennedy  v. 
Bahimoru  Ins.  Co.,  3  Har.  &  J.,  867 
(1813);  Garrison  v.  Coombs,  7  J.  J. 
Marsh.,  85  (1831) ;  Legrand  v.  Hampden- 
Sidney  College,  5  Munf.,  324  (1817); 
Bates  V.  Alabama  Bank,  3  Ala.,  451 
(1841);  Stamford  Bank  v.  Benedict,  15 
Conn.,  437,  445  (1843) ;  Detroit  v,  Jack- 
son, 1  Doug.,  106  (1848) ;  St.  Andrew's 
Bay  L.  Co.  v.  Mitchell,  4  Fla.,  193  (1851) ; 
Topping  V.  Bickford,  4  Allen,  130  (1862). 
Parol  evidence  may  prove  tht  creation 
of  a  debt  by  the  company.  Borland  v. 
Haven,  37  Fed.  Rep.,  394  (1888).  Appeal 
bond  given  by  a  corporation  may  be 
signed  without  the  corporate  seal. 
Campbell  v.  Pope,  10  S.  W.  Rep.,  187 
(Mo.,  1888).  Corporations  may  enter 
into  contracts  through  agents  duly  au- 
thorized, and  such  contracts  may  be  by 
writing  not  under  seal  or  by  parol,  as 
though  made  by  natural  persons.  Sec- 
tion 714,  supra;  also  American  Ins.  C!o. 
V.  Oakley,  9  Paige,  496  (1842) ;  Watson 
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of  individuals.'  A  corporation,  consequently,  may  become  bound  by 
a  contract  which  is  executed  in  any  of  the  following  ways :  By  a 
written  instrument  sealed  with  the  corporate  seal ;  by  an  unsealed 
written  instrument  signed  with  the  corporate  name ;  by  a  written 
record  of  a  resolution  of  its  directors;*  by  an  unwritten  resolution 
of  its  directors;'  by  the  oral  agreements  of  its  authorized  agents;^ 
or  by  ratifying,  acquiescing  in  or  accepting  the  benefits  of  con- 
tracts made  in  its  name  by  unauthorized  agents. 

§  722.  Method  of  drafting,  signing,  sealing  and  acknowledging  a 
corporate  deed  or  contract. —  A  deed  or  contract  of  a  corporation 
should  be  drawn  so  that  the  name  of  the  corporation  appears  in 
the  body  of  the  instrument,  and  not  the  name  of  the  officer  or 
agent  who  signs,  seals  or  acknowledges  it.*    The  name  of  the  cor- 


V.  Bennett,  12  Barb.,  106  (1851);  Hamil- 
ton V.  Lycoming  Ins.  Co.,  5  Pa.  St.,  344 
(1847) ;  Union  Bank  v.  Ridgely,  1  Har. 
&  G.,  324,  413  (1827);  Hayden  v.  Middle- 
sex Turnpike  Co.,  10  Mass.,  401  (1818); 
Shotwell  V.  McKown,  5  N.  J.  L.,  828 
(1820);  and  an  agent  is  not  personally 
liable  on  a  note  signed  by  him  as  agent 
Merrick  v.  Burlington  &  W.  P.  E.  Co.,  11 
Iowa,  74  (1860),  a  verbal  contract  made 
by  an  agent ;  Buckley  v.  Briggs,  30  Mo., 
452  (1860);  Dunn  v.  Rector,  etc.,  of 
Church,  14  Johns.,  118  (1817).  In  Eng- 
land a  contrary  rule  has  been  upheld. 
Homersham  v.  Wolverhampton  Water- 
works, 6  Exch.,  187  (1851) ;  Diggle  v. 
London  R'y  Co.,  5  Exch.,  442  (1850); 
Copper  Miners  v.  Fox,  16  Q.  B.,  229 
(1851);  Clark  v.  Crickfleld  Union,  11 
Law  &  Eq.,  462  (1852),  citing  and  re- 
viewing other  authorities.  In  England, 
by  statute  8  and  9  Vict,  ch.  16,  sec.  97, 
directors  may  contract  by  parol  on  be- 
half of  a  corporation  where  private  per- 
sons may  make  a  valid  parol  contract 
See,  also,  Pauling  v.  London  &  N.  W. 
R'y  Co.,  8  Ex.,  868  (1853).  Cf.  Cramp- 
ton  V.  Varna  R'y  Co.,  L.  R.,  7  Ch.,  562 
(1872).  But  after  a  contract  for  neces- 
sary work  or  goods  is  executed  by  the 
other  party,  and  accepted  by  the  corpo- 
ration, it  must  pay  for  the  same  not- 
withstanding the  irregularity.  Clark  v. 
Crickfield  Union,  supra;  Doe  v.  Tainere, 
12  Q.  B.,  1011   (1848).     Cf.  Lindley  on 


Partnership,  pp.  352-361  (Callaghan  & 
Co.,  1881). 

1  Stinchfield  v.  Little,  1  Me.,  231  (1821) ; 
Savings  Bank  v.  Davis,  8  Conn.,  191 
(1880);  Hatch  v.  Barr,  1  Ohio,  390  (1824) ; 
Brinley  v.  Mann,  2  Cush,,  387  (1848); 
Kinzie  v.  Chicago,  2  Scam.  (III.),  187 
(1839),  in  which  it  is  also  held  that  the 
mode  of  executing  an  instrument  by  a 
corporation  "  is  to  affix  the  seal  with  a 
declaration  th  at  it  is  the  seal  of  the  cor- 
poration, and  to  verify  the  act  by  the 
signature  of  the  president  and  secretary 
of  the  corporation."  Koehler  v.  Black 
River,  etc.,  Co.,  2  Black,  715  (1862). 

2  See  §  714,  supra. 

3  Id. 

^  See  §g  716-720  relative  to  the  inher- 
ent powers  of  the  president  and  various 
other  corporate  agents  to  contract  A 
parol  contract  with  a  corporation  may 
be  proved  although  the  director  with 
whom  it  was  made  is  dead.  South,  etc., 
Co.  V.  Muhlbacb,  16  Atl.  Rep.,  117  (Md., 
1888). 

»  A  mortgage  made  in  the  president's 
name,  signed  by  him  and  sealed  with  his 
own  seal,  is  not  a  mortgage  although 
authorized  by  the  corporation.  It  op- 
erates, however,  as  an  equitable  mort- 
gage as  regards  subsequent  mortgagees 
with  notice.  Miller  v.  Rutland,  etc., 
R.  R  Co..  36  Vt,  452  (1863).  See  Hatch 
V.  Barr,  1  Ohio,  180  (1823).  A  corporate 
chattel  mortgage  is  good  if  it  runs  in 
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poration  should  be  signed  to  the  instrument,  and  then  should  fol- 
low the  word  "  by  "  and  the  name  of  the  officer  or  person  who 
makes  the  signature.' 

The  courts  will  hold  any  device  or  form  to  be  the  corporate  seal 
if  there  was  an  intent  to  bind  the  corporation  and  a  seal  of  some 
kind  was  used.^ 


the  corporate  name,  even  though-  the 
president  signs  only  his  own  name. 
Sherman  v.  Fitch,  98  Mass.,  59  (1867); 
Hamilton  v.  McLaughlin,  13  N.  E  Rep., 
434  (Miss.,  1887).  If  so  drawn  it  is  im- 
material as  to  who  signs  or  seals.  Wiley 
V.  Board  of  Education,  11  Minn;,  371 
(1866),  involving  a  bond.  If  the  statute 
authorizes  the  trustees  to  convey,  their 
personal  deed  suffices.  DeZengv.  Beek- 
man,  8  Hill,  489  (1843).  Where  the 
president  has  title  in  his  name  he  may 
convey  as  president.  Vilas  v.  Reynolds, 
6  Wis.,  314  (1858).  A  deed  made  before 
incorporation  to  be  delivered  to  the  cor- 
poration after  incorpoi-ation  is  good. 
Spring,  etc..  Bank  v.  Hulings,  etc.,  Co.,  9 
S.  E.  Eep.,  343  (W.  Va.,  1889).  A  deed 
to  the  "trustees  of  the  First  Baptist 
Church  "  passes  title  to  the  corporation. 
Keith,  etc.,  Co.  v.  Bingham,  10  S.  W. 
Rep.,  33  (Mo.,  1888).  Although  the  body 
of  the  deed  reads,  "  the  president,  direct- 
ors, etc.,  of,"  followed  by  the  name  of 
the  corporation  as  gi'antor,  the  deed 
would  be  construed  as  a  deed  of  the 
corporation.  Shaffer  v.  Hahn  et  at,  15 
S.  E.  Rep.,  1033  (N.  C,  1893).  The  con- 
tract is  signed  sufiBciently  to  satisfy  the 
statute  of  frauds  where  the  name  of 
the  corporation  appeal's  in  the  body  of 
the  instrument.  Tingley  v.  Bellingham, 
etc.,  Co.,  33  Pac  Rep.,  737  (Wash.,  1893). 
Where  a  mortgage  purports  to  be  by  a 
corporation,  but  is  signed  by  the  presi- 
dent, treasurer  and  secretary  personally, 
with  their  official  titles  following  their 
names,  and  is  acknowledged  the  same 
as  they  would  acknowledge  a  personal 
mortgage,  and  the  corporate  seal  is  not 
attached,  the  mortgage  is  at  most  only 
an  equitable  mortgage,  and  in  order  to 
be  foreclosed  must  be  alleged  to  be  such. 
Brown  v.  Farmers',  etc.,  Co.,  33  Pac.  Rep., 


548  (Oreg.,  1898).  A  deed  of  a  corpora- 
tion not  under  seal  is  not  a  deed  and 
is  void.  Danville  Seminary  v.  Mott,  38 
N.  E.  Rep.,  54  (111.,  1891).  The  corporate 
seal  must  be  used  in  the  conveyance  of 
corporate  real  estate  in  Texas.  Shrop- 
shire V.  Behrens,  13  S.  W.  Rep.,  1043 
(Tex.,  1890).  A  corporation  may  by  its 
charter  be  given  the  power  to  act  as  an 
attorney  in  fact,  and  it  may  execute  a 
deed  as  such  attorney  Killingsworth  v. 
Portland  Trust  Co.,  33  Pac.  Rep.,  66 
(Oreg.,  1890). 

'  Clark  V.  Farmers',  etc.,  Co.,  15  Wend., 
356  (1836).  The  indorsement  of  a  note 
by  signing  the  corporate  name,  without 
adding  by  whom  the  name  is  signed,  is 
good.  Second  Nat'l  Bank  v.  Martin,  48 
N.  W.  Rep.,  735  (Iowa,  1891).  A  deed  of 
corporate  land  properly  drawn  in  the 
body  of  the  deed,  sealed  with  the  corpo- 
rate seal  and  properly  acknowledged, 
but  signed  "M.  Brayman,  president, 
C.  &  F.  R.  R.  Co."  etc.,  is  nevertheless 
good.  Chouteau  v.  Allen,  70  Mo.,  290 
(1879).  Cf.  Taylor  v.  Agricultural,  etc., 
Ass'n,  68  Ala.,  329  (1880).  A  corporate 
mortgage  signed  by  the  officers  with 
their  own  names,  followed  by  their  titles 
and  scrolls  for  seals,  is  good.  Johnston 
V.  Crawley,  25  Ga.,  316  (1858).  A  lease 
running  to  the  company  is  good  though 
only  its  officers'  names  were  signed. 
Clark  V.  Gordon,  131  Mass.,  330  (1876) ; 
Carroll  v.  St.  Johns,  etc.,  125  Mass.,  565 
(1878).  A  sealed  instrument  to  pay 
money  signed  by  an  individual's  name, 
followed  by  the  words  "  President  of 
the  New  York  Banking  Company,"  is 
enforceable  against  it  Boisgerard  v. 
New  York  Banking  Co.,  2  Sandf.,  23 
(1844). 

2  Christie  v.  Gage,  3  T.  &  C,  344 
(1873),  where  the  private  seals  of  trustees 
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It  is  no  longer  necessary  that  the  impression  of  a  corporate  seal 
shall  be  made  upon  wax  or  other  adhesive  substance — an  impression 
upon  the  paper  itself  being  held  sufficient.'  It  is  not  necessary  that 
express  authority  or  authority  under  seal  be  given  to  an  officer 
or  agent  to  affix  the  corporate  seal  to  an  instrument ;  such  powers 
may  be  inferred  from  the  general  powers  of  the  officer  or  agent, 
.  the  usual  course  of  business  and  similar  circumstances.^ 


of  a  church  were  held  to  be  the  corpo- 
rate seal  to  a  deed  of  its  property.  To 
same  effect,  Johnston  v.  Crawley,  25 
Ga.,  316  (1858) ;  Porter  v.  Androscoggin 
R  R.  Co.,  37  Me.,  349  (1858) ;  Taylor  v. 
Higgle,  83  N.  C,  244  (1880).  Of.  Saxton 
V.  Texas,  etc.,  E.  R.,  16  Pac.  Rep.,  851 
(New  Mex.,  1888) ;  South  Baptist  Church 
V.  Clapp,  18  Barb.,  35  (1853) ;  Tenney  v. 
Lumber  Company,  43  N.  H.,  350  (1861). 
See,  also.  Ransom  v.  Stonington,  etc., 
Bank,  13  N.  J.  Eq.,  212  (1860);  Mill-dam 
Foundry  v.  Hovey,  21  Pick.,  417  (1839) ; 
Stebbins  v.  Merritt,  10  Cush.,  27  (1852); 
Sherman  v.  Fitch,  98  Mass.,  59  (1867); 
McDaniels  v.  Flower,  etc.,  Co.,  23  Vt., 
274(1850);  Woodman  v.  York,  etc.,  R. 
R.  Co.,  50  Me.,  549  (1861),  where  an  im- 
print in  red  ink  upon  bonds  was  held 
valid;  Ontario  Salt  Co.  v.  Merchants' 
Salt  Co.,  18  Grant's  Ch.  (U.  C),  551  (1871), 
where  simple  wafer  seals  used  by  cor- 
porations in  executing  a  deed  were  held 
sufficient  in  the  absence  of  evidence 
that  they  were  not  their  proper  corpo- 
rate seals:  Hamilton  v.  Dennis,  12 
Grant's  Ch.  (U.  C),  325  (1866),  in  which 
a  ribbon  woven  through  slits  in  the 
paper,  so  as  to  appear  at  i^itervals  op- 
posite the  signatures,  was  held  sufficient ; 
BJites  V.  New  York  Central  R.  R,  10 
Allen,  251  (1865),  where,  however,  it 
was  held  that  gi.  facsimile  printed  in  ink 
when  the  blank  instrument  was  printed 
is  a  mere  scroll  and  not  a  valid  seal.  Of. 
Royal  Bank  v.  Junction,  etc.,  R.  R.  Co., 
100  Mass.,  444  (1868),  in  which  a  seal 
printed  upon  bonds  by  direction  of  the 
officers  of  a  corporation  after  they  had 
been  otherwise  executed,  and  whicli 
purported  to  bear  the  corporate  seal, 
was    held    valid.     Contra,    Mitchell   v. 


Union,  etc.,  Co.,  45  Me.,  104  (1858).  The 
corporation  may  have  several  seals. 
Bank  of  Middleberry  v.  Rutland,  etc., 
R  R  Co.,  30  Vt.,  159  (1858),  and  cases 
supra.  An  official  may,  while  out  of 
the  state,  cause  a  nev/  seal  to  be  made 
and  attach  it  to  bonds  of  the  corpora- 
tion out  of  the  state.  Lynde  v.  County, 
15  Wall.,  6  (1872).  A  blank  wafer  will 
do  for  a  seal.  Brinley  v.  Mann,  56 
Mass.,  337  (1848).  A  scroll  has  been 
held  good.  City  of  Kansas  v.  Hanni])al, 
etc.,  R.  R  Co.,  77  Mo.,  180  (1882).  Any 
seal  is  presumed  to  be  the  corporate 
seal,  the  signature  of  the  agent  execut- 
ing the  instrument  being  proved.  Penn- 
sylvania, etc.,  Co.  V.  Cook,  16  Atl.  Rep., 
762  (Pa.,  1889).  Where  a  deed  is  exe- 
cuted by  the  president  and  secretary 
under  their  private  seals,  there  is  a 
flaw  in  the  title  to  the  land.  McCrosky 
V.  Ladd,  28  Pac.  Rep.,  216  (Cal.,  1891> 

1  Hendee  v.  Pinkerton,  14  Allen,  381 
(1867),  holding  that  a  distinct  and  vis- 
ible impression  of  a  corporate  seal  upon 
and  into  the  substance  of  the  paper  is 
sufficient  and  valid  —  a  scroll  is  not  a 
seal  of  a  corpoi-ation ;  Pillow  v.  Roberts, 
13  How.,  472  (1851) :  Allen  v.  Sulhvan, 
etc.,  R  R  Co.,  32  N.  H.,  446  (1855);  Cor- 
rigan  v.  Ti-enton,  etc.,  Co.,  5  N.  J.  Eq., 
52  (1845).  But  see,  contra,  Farmei-s'  & 
Manufacturers'  Bank  v.  Haight,  3  Hill, 
493  (1843).  A  seal  printed  on  the  in- 
strument is  not  good.  See  preceding 
note.  The  company  cannot  object  to  a 
seal  which  it  uses.  Haven  v.  Grand, 
eta,  R  R.  Co..  94  Mass.,  337  (1866). 

2  Union  Gold  Mining  Co.  v.  The  Bank, 
2  Colo.,  326  (1873) ;  Merchants'  Bank  v. 
Goddiu,  -,6  Va.,  508  (1883);  Hill  v.  Man- 
cliester,  etc.,  Co.,  5  B.  &  Ad.,  860  (1833); 
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The  mere  affixing  of  the  corporate  seal  is  of  itself  sufficient  ex- 
ecution of  a  contract  or  deed,  when  properly  affixed  by  a  person 
duly  authorized,  and  no  signature  at  all  need  be_  made  or  used.' 

If  an  instrument  or  contract  appears  to  bo  sign  3d  by  the  proper 
officer  and  the  corporate  seal  appears  to  be  affixed,  the  courts  will 
presume  that  the  seal  is  the  corporate  seal  and  was  affixed  by  proper 


Berks,  etc.,  Kailroad  Co.  v.  Myers,  6  S. 
&  R,  12  (1830),'  holding  that  the  ques- 
tion of  authority  to  affix  a  corporate 
seal  is  for  the  jury ;  Haven  v.  Adams, 
86  Mass.,  80  (1862) ;  Gordon  v.  Preston, 
1  Watts,  385  (1833),  saying  that  power 
to  affix  a  seal  carries  with  it  the  power  to 
acknowledge  the  execution  of  the  in- 
strument. See,  however,  Hoyt  v.  Thomp- 
son, 5  N.  Y.,  320  (1851),  holding  that  the 
usual  duties  and  powers  of  the  president 
and  cashier  of  a  bank  are  not  such  as 
will  justify  them  in  affixing  its  corpo- 
rate seal  without  express  authority  from 
the  directors.  A  corporate  officer  may 
execute  a  mortgage  for  it  without  being 
authorized  under  the  corporate  seal. 
A  mere  resolution  suffices.  Hopkins  v. 
Gallatin,  etc.,  Co.,  4  Humpli.  (Tenn.),  403 
(1843) ;  Fitch  v.  Lewiston,  etc.,  Co.,  12 
Atl.  Rep.,  732  (Me.,  1888);  Sav.  Bank  v. 
Davis,  8  Conn.,  191  (1830);  Howe  v. 
Keiler,  27  Conn.,  538  (1858) ;  Hutchins  v. 
Bynum,  75.  Mass.,  367  (1857) ;  Beckwith 
V.  Windsor,  14  Conn.,  594  (1842).  Mem- 
bers of  the  board  of  directors  may  affix 
the  porporate  seal  to  a  mortgage  and 
acknowledge  the  execution.  Gordon  v. 
Preston,  1  Watts,  385  (1833).  An  em- 
ployee may  be  directed  to  affix  the  seal. 
Royal  Bank  v.  Grand,  etc.,  R  R  Co., 
100  Mass.,  445  (1868),  where  it  was  af- 
fixed by  the  printer. 

1  Union  Bridge  Co.  v.  Troy  &  L.  R  R 
Co.,  7  Lans.,  240  (1872):  Clark  w  Farm- 
ers', etc.,  Co.,  15  Wend.,  256  (1886).  Af- 
fixing the  corporate  seal  is  the  regular 
mode  of  executing  a  corporate  mort- 
gage. Savannah,  etc.,  R  R  i'.  Lancaster, 
62  Ala.,  555  (1878);  Whiting  v.  Union 
Trust  Co.,  65  N.  Y.,  576  (1875),  where  au- 
thority was  given  to  the  secretary  to 
sign  an  instrument,  and  it  was  held  that 
signature  by  the  treasurer  did  not  ren- 


der it  invalid,  since  the  seal  of  the  cor- 
poration was  sufficient  execution ;  Mc- 
Daniels  v.  Flower,  etc.,  Co.,  22  Vt.,  274 
(1850);  Baron  v.  Kings  Mountain  Min- 
ing Co.,  90  N.  C,  417  (1884),  holding  that 
a  deed  concluding  "  in  witness  whereof 
the  said  corporation  has  caused  this  in- 
denture to  be  signed  by  the  president 
and  attested  by  its  secretary,  and  its 
common  seal  to  be  affixed,"  signed  "G. 
C.  W.,  president,"  with  the  seal  affixed, 
is  a  valid  common-law  deed ;  Shewalter 
V.  Pirner,  55  Mo.,  218  (1874);  Miners' 
Ditch  Co.  V.  Zellerbach,  37  Cal.,  543 
(1869);  President  Union  Bridge  Co.  v. 
Troy  &  L.  R  R  Co.,  7  Lans.,  240  (1872), 
saying,  "  it  seems  a  corporate  seal  being 
properly  affixed,  no  signature  is  neces- 
sary ;  "  Lowett  v.  Steam  Saw-mill  Ass'n. 
6  Paige,  54,  60  (1836) ;  Bank  of  Vergennes 
V.  Warren,  7  Hill,  91  (1845);  Whitney 
V.  Union  Trust  Co.,  65  N.  Y.,  576  (1875); 
Campbell  v.  James,  17  Blatch.,  43  (1879) ; 
rev'd  on  other  grounds,  104  U.  S.,  357 ; 
Lamson,  etc.,  Co.  v.  Russell,  112  Mass., 
387  (1873) ;  Levering  u  Mayor,  7  Humph. 
(Tenn.),  553  (1847) ;  Memphis  v.  Adams, 
9  Heisk.  (Tenn.),  518  (1872).  Where  three 
directors,  as  a  committee,  are  authorized 
to  make  a  lease,  and  the  lease  is  signed 
by  two,  and  the  corporate  seal  is  af- 
fixed by  them,  it  is  sufficient,  the  third 
acquiescing.  Union,  etc.,  Co.  v.  Troy, 
etc.,  R  R  Co.,  7  Lans.,  340  (1873).  But 
see  Isham  v.  Bennington,  etc.,  Co.,  19 
Vt,  230  (1847),  holding  that  affixing  a 
corporate  seal  will  not  excuse  default  in 
signing  a  deed  when  signing  is  neces- 
sary by  statute.  Mandamus  to  an  officer 
to  attach  the  corporate  seal  will  be  de- 
nied if  there  is  any  doubt  as  to  the  legal 
rights  of  the  parties.  People  v.  Black- 
hurst,  11  N.  Y.  Supp.,  675  (1890).     « 
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authority,  and  that  the  execution  was  duly  authorized,  when  proof 
is  given  that  the  officer  signed  and  sealed  the  instrument;'  but  this 
presumption  maybe  overthrown  by  proof  that  the  seal  was  affixed 


1  Underliill  v.  Santa  Barbara,  etc.,  Co., 
28  Pac.  Rep.,  1049  (Ca!.,  1893);  McDonald 
V.  Chisholm,  23  N.  E.  Rep.,  596  (III,  1890) ; 
Sherman,  etc.,  Co.  v.  Morris,  33  Pac.  Eep., 
569  (Kan.,  1890);  Mullanpliy  Bank  v. 
Schott,  36  N.  E.  Rep.,  640  (111.,  1891) ;  Union 
Pac.  R'y  V.  Chicago,  etc.,  R'y,  51  Fed. 
Rep.,  309  (1893) ;  Bowers  v.  Hechtman, 
47  N.  W.  Rep.,  793  (Minn.,  1891);  Boyce 
V.  Montauk,  etc.,  Co.,  16  S.  E.  Rep.,  501 
(WestVa.,  1893);  Gorder  v.  Plattsmouth, 
etc.,  Co.,  54  N.  W.  Rep.,  830  (Neb.,  1893) ; 
Reed  v.  Bradley,  17  111.,  321  (1856);  Black- 
shire  V.  Iowa,  etc.,  Co.,  39  Iowa,  634 
(1874) ;  Southern  California  C.  Asso.  v. 
Bustamente,  53  Cal.,  192  (1877) ;  Wood  v. 
Whelen,  93  III,  153  (1879);  Mickey  v. 
Stratton.S  Saw.,  475  (1879;;  Thorington 
V.  Gould,  59  Ala.,  461  (1877);  Morris  v. 
Keil,  20  Minn.,  531  (1874) ;  Abbott's  Trial 
Evidence,  35 ;  Trustees  of  Canaudaigua 
Academy  v.  McKechnie,  19  Hun,  62 
(1879);  90  N.  Y.,  628;  Union  Gold  Min- 
ing Co.  V.  The  Bank,  3  Colo.,  336  (1873); 
Mill-dam  Foundry  v.  Hovey,  31  Pick., 
417,  428  (1839) ;  Malone  v.  Crescent,  etc., 
Co.,  18  Pac.  Rep.,  858  (Cal,  1888);  John- 
son V.  Bush,  3  Barb.  Ch.,  307  (1848) ;  Leg- 
gett  V.  New  Jersey  M.  &  B.  Co.,  1  N.  J. 
Eq.,  541  (1832) ;  Parker  v.  Washoe  Mfg. 
Co.,  49  N.  J.  Law,  465  (1888);  Hoyt  v. 
Thompson,  5  N.  Y.,  330  (1851) ;  Hill  v. 
Manchester,  etc.,  Co.,  5  B.  &  Ad.,  866 
(1833) ;  Chicago,  etc.,  R  R  Co.  v.  Lewis, 
53  Iowa,  101  (1880);  Morse  v.  Beale,  68 
Iowa,  463  (1886) ;  Bliss  v.  Kaweah,  etc., 
Co.,  65  Cal,  503  (1884);  Goodnow  v. 
Oakey,  68  Iowa,  25  (1885);  Evans  v. 
Lee,  11  Nev.,  194(1876);  Cincinnati,  etc., 
R.  R.  Co.  V.  Harter,  26  Ohio  St,  426  (1875) ; 
Whitney  v.  Union,  etc.,  Co.,  64  N.  Y, 
576  (1875);  President,  etc.,  v.  Myers,  6 
S.  &  R,  12  (1820) ;  Adams  v.  Creditors,  14 
La.,  454  (1840);  Darnell  t'.  Dickens,  4 
Yerg.  (Tenu.),  7  (1833);  Burrill  v.  Na- 
hant  Bank,  43  Mass.,  163  (1840);  Flint  u 
Clinton,  etc.,  Co.,  12  N.  H.,  434  (1841); 


Indianapolis,  etc.,  R  R  «.  Morgans- 
town,  103  III,  149  (1883);  Solomon's 
Lodge  v.  Montmoclin,  58  Ga.,548  (1877); 
St.  Louis  V.  Risley,  38  Mo.,  415  (1859); 
St.  Johns  V.  Steinmetz,  18  Pa.  St.,  373 
(1853);  Lovell  v.  Steam,  etc.,  Assoc;,  8 
Paige,  54  (1836) ;  Bank  of  Vergennes  v. 
Warren,  7  Hill,  91  (1845);  New  Eng., 
etc.,  Co.  V.  Gilbert,  etc.,  R.  R.  Co.,  91  N. 
Y.,  153  (1883).  A  corporate  deed  twenty- 
five  years  old,  reciting  that  it  is  under 
seal,  is  presumed  to  have  been  under 
seal,  though  none  is  present  Catlett  v. 
Starr,  7  S.  W.  Rep.,  844  (Tex.,  1888). 
The  seal  is  not  proof  per  se.  Must  prove 
the  signature  of  the  officer.  Southern, 
etc.,  Assoa  v.  Bustamente,  53  Cal,  193 
(1877).  The  seal  of  a  corporation,  like 
the  seal  of  an  individual,  must  be  proved 
in  establishing  the  assignment  of  a 
mortgage.  Jackson  v.  Pratt,  10  John., 
381  (1813).  Must  prove  that  the  seal  is 
the  company's  seal'  Den  v.  Vreelandt, 
7  N.  J.  L.,  352  (1800);  Leazure  v.  Hille- 
gas,  7  S.  &  R,  313  (1821).  •■  A  corporate 
deed  can  be  proved  only  by  proving  that 
the  seal  affixed  is  the  seal  of  the  corpo- 
ration, or  that  it  was  affixed  as  the  cor- 
porate seal  by  an  officer  of  the  corpora- 
tion or  other  person  thereunto  duly  au- 
thorized." Osborne  v.  Tunis,  35  N.  J. 
L.,  633,  658  (1856).  A  mortgage  with 
the  corporate  seal  attached  is  presunr.ed 
to  have  been  regularly  sealed.  It  is  not 
invalidated  by  proof  that  the  directors 
passed  no  resolution  authorizing  the  use 
of  the  seal.  Fidelity,  etc.,  Co.  v.  Shen- 
andoah, etc.,  R  R  Co.,  9  S.  E.  Rep.,'  180 
(West  Va.,  1889).  The  signature  of  the 
president  and  the  seal  of  the  corpora- 
tion does  not  prove  the  deed.  It  is  neces- 
sary to  prove  that  it  was  executed  by 
the  president  Walsh  v.  Barton,  24  Ohio 
St,  38,  41  (1873).  The  execution  and 
recording  of  a  deed  by  a  corporation  is 
prima  facie  evidence  of  deliveiy  and 
acceptance.    Stokes  v.  Detrick,  23  Atl 
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without  proper  authority.'     The  corporation,  by  ratification  and 
otherwise,  may  easily  cure  a  defect  as  to  the  sealing.^ 

A  defect  in  the  attestation  clause  is  overlooked  by  the  courts  if 
there  is  sufficient  to  indicate  the  intent  to  acknowledge.  The  ac- 
knowledgment is  made  by  one  of  the  officers  who  executed  it.' 


Rep.,  846  (Md.,  1892).  The  presence  of 
the  seal  is  prima  facie  evidence  that  the 
corporation  duly  authorized  the  con- 
tract (Berks  Turnpike  v.  Myers,  6  S.  & 
R.,  16;  Parkinson  v.  The  City,  85  Pa., 
813),  and  that  it  was  affixed  by  compe- 
tent authority.  St.  John's  Church  v. 
Steintnetz,  18  Pa.,  373 ;  Solomon's  Lodge 
V.  Montmoclin,  58  Ga.,  547;  Morris  v. 
Keil,  20  Minn.,  531 ;  Conine  v.  Railroad 
Co.,  8  Houston,  288.  Where  a  contract 
is  signed  by  the  second  vice-president 
and  assistant  secretary,  and  has  the  seal 
attached,  it  is  presumed  to  have  been 
properly  executed.  Gutzell  v.  Pennie, 
30  Pao.  Rep.,  836  (Cal.,  1892). 

'Koehler  v.  Black  River  Falls  Iron 
Co.,  2  Black,  715  (1863);  Parker  v. 
"Washoe  Mfg.  Co.,  49  N.  J.  L.,  465  (1888), 
holding  also  J;hat  the  testimony  of  a 
'single  officer  that  he  had  no  knowledge 
of  any  authority  having  been  given  by 
the  corporation  to  execute  the  instru- 
ment in  suit  was  not  sufficient  to  over- 
come the  presumption  of  proper  execu- 
tion raised  by  the  fact  that  the  corpe)- 
rate  seal  was  affixed  to  it.  Union  Gold 
Mining  Co.  v.  The  Bank,  2  Colo.,  226 
(1873).,  Where  deeds  are  duly  sealed 
with  a  corporate  seal,  the  testimony  of 
a  director  that  he  knew  nothing  thereof 
does  not  invalidate  the  sealing.  Parker 
V.  Washoe,  etc.,  Co.,  9  Atl.  Rep.,  682  (N. 
J.,  1887).  The  execution  of  a  corporate 
deed,  apparently  perfect  on  its  face, 
may  be  overthrown  by  proof  that  the 
board  of  directors  never  authorized  it ; 
that  the  president  signed  it  before  the 
description  was  filled  in ;  and  that  the 
description  was  to  be  other  than  that 
which  was  written  in.  Vaca,  etc.,  R.  R. 
V.  Mansfield,  24  Pac.  Rep.,  145  (Cal., 
1890).  Where  it  is  proven  that  the 
proper  agents  of  a  corporation  signed  a 
deed,  and  the  seal  attached  to  the  deed 


is  presumed  to  be  the  corporate  seal, 
such  presumption  is  not  overcome  by 
proof  that  no  vote  of  the  directors  was 
had  authorizing  the  execution  of  the 
deed.  Ruffner  ei  al.  v.  Weltou,  etc.,  Co. 
et  al,  15  S.  E.  Rep.,  48  (W.  Va.,  1892). 
Although  the  proper  signatures  and  seal 
attached  to  corporate  contracts,  deeds 
and  mortgages  raises  a  presumption  of 
authority  on  the  part  of  the  officers  to 
sign,  yet  the  want  of  authority  may  be 
shown.  Leggett  v.  N.  J.,  etc.,  Co.,  1  N. 
J.  Eq.,  541  (1832). 

2  Wood  V.  Whelan,  93  111.,  153  (1879), 
where  a  mortgage  executed  by  corpo- 
ration officers  under  its  seal  without 
proper  authority  was  held  to  be  adopted 
by  a  simple  resolution  without  again 
affixing  the  seal ;  Royal  Bank  of  Liver- 
pool V.  Grand  Junction  R.  R.  &  D.  Co., 
100  Mass.,  444  (1868);  Parish,  etc.,  v. 
Newburyport  &  A.  Horse  Railroad  Co., 
141  Mass.,  500  (1886),  in  which  the  facts 
that  two  directors  bad  examined  corpo- 
rate notes  under  seal  and  pronounced 
them  genuine,  and  that  the  treasurer 
had  paid  interest  upon  them,  were  held 
to  constitute  a  ratification.  A  court  of 
equity  may  compel  a  corporation  to  affix 
its  seal.  Missouri  River  F.  S.  &  G.  R 
Co.  V.  Commissioners  of  Miami  Co.,  12 
Kans.,  483  (1874).  Mandamus  sometimes 
lies.  Hex  v.  Vice-Chancellor,  3  Burr., 
1647. 

'  The  officer  or  agent  who,  in  behalf  of 
the  corporation,  affixes  the  common  seal 
to  an  instrument  is,  in  the  absence  of 
any  statutory  provision,  deemed  the 
agent  executing  it.  He  also  stands  in 
the  relation  of  a  subscribing  witness  to 
the  execution  of  the  deed  by  the  corpo- 
ration, and  is  the  proper  party  to  be 
examined  or  to  make  affidavit  to  prove 
that  the  seal  affixed  by  him  was  the  cor- 
porate seal,  and  that  it  was  affixed  by 
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§  723.  Corporate  instruments  made  out  in  the  name  of  an  officer 
or  agent  instead  of  in  the  name  of  the  corporation  may  he  enforced 
hy  or  against  the  corporation. —  This  is  now  the  well-established 
rule.*    Thus,  although  a  contract  under  seal  is  executed  by  the 


authority  of  the  board  of  directors 
Bowers  v.  Hechtman,  47  N.  W.  Rep., 
792  (Minn.,  1891).  Tlie  deed  of  a  corpo- 
ration is  capable  of  being  acknowledged. 
Proving  tlie  execution  is  not  the  only 
way  of  preparing  it  for  record.  Hopper 
V.  Lovejoy,  31  Atl.  Rep.,  298  (N.  J.,  1891). 
Authority  to  execute  gives  authority  to 
acknowledge  the  instrument.  Wright 
V.  Lee,  51  N.  W.  Rep.,  706  (S.  D.,  1892). 
The  deed  is  good  though  there  is  no 
attestation  as  to  the  seal.  Smith  v. 
Smith,  63  111.,  493  (1873).  If  the  presi- 
dent signs  the  deed  he  is  the  proper  per- 
son to  acknowledge  it.  Lovettu  Steam, 
etc.,  Assoc,  6  Paige,  54  (183G).  An  ac- 
knowledgment similar  in  form  to  that 
of  an  individual  suffices.  Hoopes  v. 
Auburn,  etc.,  Co.,  37  Hun,  568  (1885). 
Of.  Howe,  etc.,  Co.  i\  Avery,  16  Hun, 
555  (1879).  See,  also,  Kelly  v.  Calhoun, 
95  U.  S.,  710  (1877);  Frostburg,  etc., 
Assoc.  V.  Bruce,  51  Ind.,  508  (1879); 
MuUer  v.  Boone,  63  Texas,  91  (1885); 
Epprioht  V.  Nickerson,  78  Mo.,  482 
(1883) ;  City  Of  Kansas  v.  Hannibal,  etc., 
R.  E.  Co.,  77  Mo.,  180  (1883);  Tenney  v. 
Lumber  Co.,  43  N.  H.,  350  (1861).  A 
deed  should  conclude  with  the  words 
"In  testimony  whereof  the  common 
seal  of  said  company  is  hereunto  af- 
fixed." Bason  v.  Min.  Co.,  90  N.  C, 
417  (1884);  Gerard,  Titles  to  Real  Estate. 
An  approved  form  of  attestation  is: 
"  In  witness  whereof  the  said  party  of 
the  first  part  has  hereunto  caused  its 
corporate  seal  to  be  affixed,  and  these 
presents  to  be  subscribed  by  its  presi- 
dent and  secretary  "  [or  other  corporate 
officers,  as  the  case  may  be]. 
[Seal.]  [Signatures.] 

The  New  York  form  of  proof  of  the 
deed  of  a  corporation  by  the  president 

is  as  follows ;  "  On  this day  of . 

in  the  year  18 — ,  before  me  personally 
came  A,  R,  the  president  of  the 


company,  with  whom  I  am  personally 
acquainted,  who,  being  by  me  duly 
sworn,  said  that  he  resided  in  the  city 

of ;  that  he  was  the  president  of 

the  company;  that  he  knew  the 

corporate  seal  of  said  company;  that 
the  seal  affixed  to  the  above  instrument 
was  such  corporate  seal ;  that  it  was  af- 
fixed by  order  of  the  boai-d  of  directors 
of  said  company ;  and  that  he  signed  his 
name  thereto  by  the  like  order  as  presi- 
dent of  said  company."  See  Abbott's 
Clerks'  and  Conveyancers'  Assistant 

1  See  p.  1097,  supra,  and  notes.  Where 
the  president  loans  corporate  funds  and 
takes  notes  in  his  own  name,  the  cor- 
poration is  considered  to  be  the  payee. 
New  Eng.,  etc.,  Co.  v.  Gay,  33  Fed. 
Rep.,  636  (1888);  Elwell  v.  Dodge,  33 
Barb.,  336  (1861).  A  bond  running  to 
the  treasurer  may  be  sued  on  by  the 
company.  New  York,  etc.,  Soc.  v, 
Varick,  13  Johns.,  38  (1816).  So,  also, 
as  to  a  note  running  to  a  cashier.  Bald- 
win V.  Bank,  etc.,  1  Wall.,  234  (1863); 
Com.  Bank  v.  French,  38  Mass.,  486(1839). 
Or  to  a  manager,  Societe,  «tc,,  v.  Mack- 
intosh, 18  Pac.  Rep.,  363  (Utah,  1888). 
The  company  is  liable  on  an  order  for 
goods  though  the  order  is  signed  by  an 
officer  as  such  officer.  Rogers,  etc.,  Co, 
V.  Union,  etc.,  Co.,  134  Mass.,  31  (1883;. 
The  case  of  Farmers',  etc.,  Bank  v, 
Haight,  3  Hill,  493  (1842),  holds  a  cor- 
poration not  liable  on  a  note  informally 
made  out.  See,  also,  Steele  v.  Oswego^ 
etc.,  Co.,  15  Wend.,  266.  It  is  not  liable 
on  a  deed  to  the  manager.  Pickering's 
Claim,  L.  R,  6  Ch.,  535  (1871).  Suit  lies 
against  a  bank  on  its  check  signed  by 
its  cashier  in  its  own  name.  Mechan- 
ics' Bank,  etc.,  v.  Bank  of  Columbia,  5 
Wheat,  336  (1820).  See,  also,  Edwards 
V.  Cameron's,  etc.,  R'y  Co.,  11  Eng.  L. 
&  Eq.,  565  (1852), -where  directors  signed 
a   note;    Olcott    v.  Tioga   R,    R.    Co., 
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corporate  officers  in  their  individual  names,  it  may  be  proved  by 
parol  that  it  was  a  corporation  contract;  that  the  corporation 
adopted  and  ratified  it  and  attempted  to  carry  it  out  and  is  liable 
on  it.* 

§  724.  LiaMlity  of  officers  and  agents  on  corporate  securities 
which  are  not  properly  drawn,  signed  or  sealed  in  the  corporate 
name. —  The  rule  that  an  officer  or  agent,  to  bind  the  corporation, 
must  have  an  instrument  made  out  in  the  corporate  name  applies 


27  N.  Y.,  546  (1863);  Bank,  etc.,  v. 
Hoo'per,  71  Mass.,  567  (1856) ;  Morrill  v. 
Segar  Co.,  33  Hun,  543  (1884),  where  the 
secretary  signed  a  contract ;  Van  Leu- 
ven  V.  First  Nat'J  Bank,  54  N.  Y.,  671 
(1873),  where  the  president  signed; 
Bank  of  Grenesee  v.  Patohin  Bank,  19 
N.  Y,  313  (1859);  S.  C,  13  N.  Y,  308 
(1855);  Many  v.  Beektnan,  etc.,  Co.,  9 
Paige,  188  (1841).  But  see  De  Witt  v. 
Walton,  9  N.  Y,  570  (1854).  A  sealed 
contract  to  sell  land  running  to  the 
president  cannot  be  enforced  by  the 
corporation.  Buffalo,  etc.,  Institute  v. 
Bitter,  87  N.  Y,  250  (1881).  A  cashier 
may  transfer  a  note  by  signing  his  own 
name  as  cashier.  Mclntyre  v.  Preston, 
10  III.,  48  (1848) ;  12  S.  W.  Rep.,  4 ;  §  724, 
notes.  A  note  payable  to  and  indorsed 
by  "E.  &  Hubbell,  agent  for  Buffalo 
Colliery  Company,"  is  collectible  against 
the  company  where  it  is  sliown  that  he 
was  authorized  by  the  company  by  its 
mode  of  doing  business.  Lake  Shore, 
etc..  Bank  v.  Butter,  etc..  C©.,  51  Hun, 
63  (1889).  A  due  bill  signed  by  an  in- 
dividual may  be  shown  to  have  been 
intended  as  a  due  bill  of  the  company, 
he  being  the  president  Richmond,  etc., 
R.  R.  V.  Snead,  19  Gratt.  (Va.),  354  (1869). 
An  instrument  for  the  payment  of 
money  running  from  a  person  "as 
manager  and  president "  is  enforceable 
against  the  corporation  although  signed 
by  the  pereon  as  an  individual.  Jones  v. 
Woolley,  26  Pac.  Rep.,  120  (Idaho,  1891). 
A  check  signed  by  individual  with 
the  corporate  seal  attached  and  name 
of  secretary  not  enforceable  against  com- 
pany, it  having  no  benefit  thereof.  Ser- 
rell  V.  Derbyshire,  etc,  R'y,  9  C.  B.,  811 


(1850).  The  signature  to  a  corporate 
mortgage  omitting  one  word  of  the 
name  is  nevertheless  good,  and  although 
signed  "  Chas.  P.  Law,  president  of  the 
Santa,"  etc.,  is  sufficient  where  the  cor- 
porate seal  is  affixed.  Underbill  v.  Santa 
Barbara,  etc.,  Co.,  28  Pac.  Rep.,  1049 
(Cal.,  1893).  Where  notes  are  made  by 
an  individual  the  payee  cannot  intro- 
duce evidence  that  they  were  in  behalf 
of  the  corporation,  the  suit  being  on  the 
notes.  Sparks  v.  Despatch,  etc.,  Co.,  15 
S.  W.  Rep.,  417  (Mo.,  1891).  An  accom- 
modation note  running  to  "  F.  Med- 
hurst,  commercial  director,"  given  to 
him  by  a  friend,  cannot  be  enforced  by 
the  corporation,  Medhurst  having  de- 
faulted and  defrauded  the  company. 
Societe,  etc.,  v.  Mackintosh,  24  Pac.  Rep., 
669  (Utah,  1890).  The  corporation  is  not 
liable  on  a  note  as  follows :  '•  For  value 
received,  we,  the  subscribers,  jointly  and 
severally,  promise  to  pay  the  plaintiffs 
or  order,  for  the  Boston  Glass  Manu- 
factory, $3,500,  on  demand,"  and  signed 
by  individuals  as  individuals.  Bradlee 
V.  Boston,  etc..  Manufactory,  33  Mass., 
347(1835).  A  grant  to  "  the  governors, 
president  and  fellows  of  Kings  college, 
at  Windsor,  in  the  province  of  Nova 
Scotia,"  is  prima  facie  a  grant  to  the 
corporation.  Governors  of  Kings  Col- 
lege V.  McDonald,  2  Tham.,  106  (Can., 
1843). 

1  Williams  v.  Uncompabgre,  etc.,  Co., 
23  Pac.  Rep.,  806  (Colo.,  1889).  An  as- 
signment of  a  mortgage  and  note  be- 
longing to  a  corporation  by  its  presi- 
dent and  secretary,  as  follows:  "We, 
the  undersigned,  D.  R.  T.,  president,  and 
C.  S.  B.,  secretary,    have   transferred 
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only  to  deeds  and  not  to  simple  contracts.*  It  frequently  happens, 
however,  that  the  person  Avithwhom  the  contract  is  made  attempts 
to  hold  liable  the  oflBcer  or  agent  of  the  corporation  on  the  ground 
that  such  oificer  or  agent  used  his  own  name  in  the  body  of  the 
contract,  or  signed  it  as  agent  instead  of  using  the  corporate  name. 
The  courts,  however,  have  quite  uniformly  defeated  such  attempts 
to  hold  the  officer  or  agent  liable.  If  the  instrument  or  contract 
indicates  that  the  officer  or  agent  is  acting  only  as  agent,  and  if  the 
name  of  the  corporation  appears  on  the  instrument,  the  officer  or 

But  there  have  been  many  cases  up- 


agent  is  not  liable  thereon.'' 


.  .  .  and  on  the  part  of  said  company 
have  hereunto  attached  our  names  and 
affixed  our  seals,"  signing  their  names 
and  affixing  their  private  seals,  is  pre- 
sumptively a  corporate  transfer.  Lay 
V.  Austin,  7  So.  Rep.,  143  (Fla.,  1890). 

'  See  New  Eng.,  etc.,  Co.  v.  De  Wolf, 
35  Mass.,  56  (1829),  and  cases  in  preced- 
ing section. 

^  A  note  stamped  with  the  corporate 
seal,  followed  by  the  words  "John 
Roach,  treasurer,"  is  the  company's  note 
alone.  Miller  v.  Roach,  23  N.  E.  Rep., 
634  (Mass.,  1889).  A  note,  "We  promise 
to  pay,''  and  signed  "San  Pedro  Mining 
and  Milling  Company,  T.  Kraus,  presi- 
dent," cannot  be  enforced  against  Kraus 
personally.  Liebscher  v.  Kraus,  43  N. 
W.  Rep.,  166  (Wis,,  1889).  A  note  read- 
ing •'  We  promise,"  etc.,  and  signed 
"  Warrick  Glass  Works,  J.  Price  War- 
rick, president,"  is  conclusively  held  to 
be  the  note  of  the  corporation  alone. 
Reeve  v.  First  Nat'l  Bank,  23  Atl,  Rep., 
853  (N.  J.,  1892).  Where  the  directors 
sign  a  corporate  note  on  the  back  with 
the  words  added  "board  of  directors,"  it 
may  be  shown  by  parol  evidence  that 
they  signed  it  as  directors,  and  are  not 
liable  personally.  Kline  v.  Bank  of 
Tescott,  31  Pac.  Rep.,  688  (Kan.,  1893). 
A  note  signed  "G.  A.  Colby,  President 
Pac.  Peat  Coal  Co.,  D.  K.  Tripp,  Sea 
pro  tern,"  is  on  its  face  a  corporate 
note.  Farmers',  etc..  Bank  v.  Colby,  28 
Pac.  Rep.,  118  (Cal,  1883);  Nott  v. 
Hicks,  1  Cowen,  513  (1823) ;  Billinger  v. 
Bentley,  1  Hun,  563  (1874);  Hascall  v. 
Life  Assoc  5  Hun,  151  (1875);  afiE'd,  66 


N.  Y.,  616 ;  Morrill  v.  Segar  Co.,  82  Hun, 
543  (1884),  the  court  saying :  "  The  rule 
now  is  that,  where  the  instrument  raises 
on  its  face  a  question  as  to  the  personal 
liability  of  the  party  signing  it,  parol 
evidence  is  admissible  to  show  the  in- 
tention of  the  parties ; "  Babcock  v.  Be- 
man,  UN.  Y.,  200  (1854);  Whitney  v. 
Wyman,  101  U.  S.,  892  (1879);  Whitford 
V.  Laidler,  94  N.  Y,  145  (1883),  where  even 
a  lease  made  out  to  an  officer  as  such 
was  held  not  enforceable  against  him ; 
Holt  V.  Winfielf],  25  Fed.  Rep.,  812  (18S5), 
where  an  attempt  was  made  to  hold 
a  president  liable  on  an  ultra  vires 
subscription ;  Haight  v.  Sahler,  30  Barb., 
318  (1859),  where  also  the  contract  was 
sealed ;  Pitman  v.  Kintner,  5  Blackf. 
(Ind.),  250  (1839) ;  Stanton  v.  Camp,  4 
Barb.,  274  (1848);  Draper  v.  Moss,  etc., 
Co.,  87  Mass.,  838  (1862) ;  Sharpe  v.  Belles. 
61  Pa.  St.,  69  (1869);  Hopkins  v.  Me- 
hafify,  11  S.-&  R  (Pa.),  126  (1824X  where 
also  a  seal  was  used,  the  body  of  the  in- 
strument being  in  the  company's  name. 
To  same  effect.  Abbey  v.  Chase,  60 
Mass.,  54  (1850),  and  Ellis  v.  Pulsifer,  86 
id.,  165  (1863);  MoHenry  v.  Duffield,  7 
Blackf.  (Ind.),  41  (1843),  where  a  due- 
bill  was  signed  by  a  committee ;  Pass- 
more  V.  Mott,  2  Binn.  (Pa.),  301  (1809), 
where  a  secretary  signed  a  ticket; 
Hoveyt).  Magill,  3  Conn.,  680  (1818); 
McWhorter  v.  Lewis,  4  Ala.,  198  (1842); 
Means  v.  Swormstedt,  32  Ind.,  87  (1869) ; 
Mann  v.  Chandler,  9  Mass.,  885  (1812): 
Carpenter  v.  Farnsworth,  106  id.,  561 
(1871).  An  ofScer  is  not  liable  person- 
ally on  a  note  payable  to  him  as  "  Sec. 
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holding  a  contrary  rule.^    The  weight  of  authority  holds  that  the 
corporation  alone  is  liable. 


&  Treas.,"  and  indoi'sed  by  him  like- 
wise. Falk  V.  Moebs,  137  U.  S.,  597  (1888). 
A  note  signed  in  the  company's  name, 
followed  by  the  words  "  B.  L.  Brownell, 
Pres.,"  binds  him  personally.  Heffner 
V.  Brownell,  31  ^.  W.  Eep.,  947  (Iowa, 
1887).  So,  also,  of  a  note  signed  "  C.  F. 
Clark,  Trustee  Omega  Lodge."  Coburn 
V.  Omegia  Lodge,  33  id.,  513  (Iowa, 
1887).  A  promissory  note  that  "  We 
promise  to  pay,''  etc.,  signed  "  Houston 
Flour-mills  Co.,  D.  P.  Shepherd,  Presi- 
dent," is  enforceable  against  the  com- 
pany only.  Latham  v.  Houston,  etc.,  3 
S.  W.  Eep.,  463  (Tex.,  1887);  Jefts  v. 
York,  58  Mass.,  371  (1849);  64  Mass.,  393 
(1853);  O'Kell  v.  Charles,  34  L.  T.  Eep., 
833  (1876).  It  may  be  a  question  of  fact  as 
to  whether  a  treasurer  in  buying  bought 
stock  for  himself  or  the  company. 
Haynesi;.  Hunnewell,  43  Me.,  376  (1856). 
See,  also,  Eandall  v.  Van  Vechten,  19 
Johns.,  60  (1831),  holding  a  committee  not 
liable  on  a  sealed  instrument:  Stearns  v. 
Allen,  25  Hun,  558  (1881).  Of.  De  Witt  v. 
"Walton,  9  N.  Y.,  571  (1853).  In  support  of 
the  text  see,  also,  Dubois  v.  Delaware, 
etc.,  Co.,  4  Wend.,  385  (1830) ;  Olcott  v. 
Tioga,  etc.,  E.  E.  Co.,  37  N.  Y,  546  (1863). 
See,  also,  Lindley  on  Partnership, 
pp.  346-353  (Callaghan  &  Co.,  1881); 
Green's  Price's  Ultra  Vires,  p.  754.  The 
denial  of  the  directors'  liability  on  a 
note  signed  by  them  as  directors  is 
raised  by  answer,  not  by  demurrer. 
McKensey  v.  Edwards,  10  S.  W.  Eep., 
815  (Ky.,  1889).  A  note  drawn  by  the 
directors  as  directors  of  the  company 
and  sealed  with  the  seal  of  the  company 
is  not  enforceable  against  the  directors 
individually.  Aggs  v.  Nicholson,  1  H. 
&  N.,  165  (1856).  The  president  is  not 
liable  on  bonds  which  he  signed  as  pres- 
ident and  which  the  corporation  had 
power  to  issue.  McMasters  v.  Eeed's 
Ex'rs,  1  Grant's  Cases  (Pa.),  36  (1854). 

1  Where  a  note  reads,  "  We  promise 
to  pay,"  etc.,  and  is  signed  "  D.  M.  Co. 


J.  K.,  President,"  the  president  alone  is 
liable.  Matthews  et  al.  v,  Dubuque  Mat- 
tress Co.  et  al,  54  N.  W.  Eep.,  335  (Iowa, 
1893).  Where  a  note  is  signed  by  the 
president  and  secretary  in  their  indi- 
vidual names,  except  that  they  add  the 
words  "President"  and  "Secretary" 
respectively,  there  being  nothing  on  the 
face  of  the  note  to  show  that  it  is  a 
company  note,  they  are  liable  person- 
ally on  the  note.  They  will  not  be  al- 
lowed to  show  that  it  was  the  intention 
of  all  parties  to  bind  the  company  only, 
or  that  the  money  went  to  the  company 
only,  or  that  the  company  authorized 
the  note ;  nor  can  they  file  a  cross-bill  to 
relieve  themselves  from  the  note.  San 
Bernardino,  etc.  Bank  v.  Andreson,  33 
Pac.  Eep.,  168  (Cal.,  1893).  A  note,  "  We 
promise  to  pay,"  etc.,  signed  "E.  H. 
Close,  Treas.,  John  Clark,  Pres't,"  with- 
out referring  to  the  corporation,  may  be 
enforced  against  Close  and  Clark  per- 
sonally, although  in  the  border  of  the 
note  the  company's  name  appears. 
Merchants'  Nat'l  Bank  v.  Clark,  64  Hun, 
175  (1893).  A  treasurer  is  liable  person- 
ally on  a  note  signed  personally  by  him, 
although  the  signature  is  followed  by 
the  word  "  Treasurer."  Medberry  v. 
Short,  15  N.  Y.  Week.  Dig.,  237  (1882); 
Tippets  V.  Walker,  4  Mass.,  595  (1808). 
A  note  in  the  form  "  I  promise  to  p^," 
and  signed  by  "  E.,  Pres.  &  Treas.  C. 
Co.,"  has  been  held  to  be  the  note  of  E. 
and  not  of  the  corporation.  Davis  v. 
England,  141  Mass.,  587  (1886);  Stinch- 
field  V.  Little,  1  Me.,  331  (1831),  where  a 
deed  was  to  the  agent ;  Bruce  v.  Lord, 
1  Hilton,  347  (1856),  holding  the  agent 
prima  facie  liable  on  a  draft ;  Mare  v. 
Charles,  5  Ell.  &  B.,  978  (1856);  Dayton 
V.  Warne,  43  N.  J.  L.,  659  (1881),  involv- 
ing a  bond ;  Sawyer  v.  Winnegance,  etc., 
Co.,  36  Me.,  133  (1846),  holding  the  com- 
pany not  bound  by  an  agreement  to 
arbitrate;  Seaver  v.  Coburn e,  64  Mass., 
334  (1853),  involving  a  lease ;  Drake  v. 
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§  725.  Requirements  "by  charter  or  ly-laws  that  contracts  shall  "be 
made  iy  certain  officers  or  tvith  certain  formalities. —  It  has  been 
held  that,  where  the  charter  prescribes  that  corporate  contracts 
shall  be  signed  by  certain  oflBcers,  a  contract  that  is  signed  by  only 
a  part  of  them  is  not  enforceable,  even  in  hona  fide  hands.'  But 
the  harshness  and  the  inconvenience  of  this  rule  have  caused  it  to 
be  widely  departed  from  and  practically  abandoned.' 


Flewillen,  33  Ala.,  106  (1858),  holding 
the  secretary  privia  facie  liable ;  But- 
ton V.  Marsh,  L.  R.,  6  Q.  B.,  361  (1871), 
where  the  note  was,  "We,  the  directors 
of  the  Isle  of  Man  Slate  &  Flag  Co., 
Limited,  do  promise  to  pay  J.  D.  £1,600." 
The  company's  seal  was  affixed.  Tucker, 
etc.,  Co.  V.  Fairbanks,  98  Mass.,  101 
(1867);  Barker  v.  Mechanics',  etc.,  Co.,  3 
Wend.,  94  (1839);  Taft  v.  Brewster,  9 
Johns.,  384  (1813),  involving  a  bond; 
Brockway  v.  Allen,  17  Wend.,  40  (1837). 
Where  a  draft  was  drawn  on  an  indi- 
vidual name,  followed  by  the  words 
"President  Rosendale  M'ng  Co.,  New 
York,"  and  accepted  by  him  by  the 
same  signature,  he  is  liable  personally 
on  it.  Moss  V.  Livingston,  4  N.  Y.,  208 
(18S0) ;  Hills  v.  Bannister,  8  Cowen,  31 
(1827). 

1  Safiford  v.  Wyckofl,  4  Hill,  442  (1842) ; 
Head  v.  Providence  Ins.  Co.,  3  Cranch, 
127  (1804);  Badger  v.  American  Ins.  Co., 
103  Mass.,  244  (1869);  Dawes  v.  North 
River  Ins.  Co.,  7  Cowen,  463  (1837) ;  Hill 
V.  Manchester  Water-works,  3  Nev.  & 
M.  (1833);  S.  C,  5  B.  &  Ad.,  866;  Corn 
Exch.  Bank  v.  Cumberland  Coal  Co.,  1 
Bosw.,  436  (1857).  A  corporate  deed  not 
countersigned  by  the  secretary  as  re- 
quired by  statute  is  void  as  against  a 
subsequent  levy  of  execution.  Gallo- 
way V.  Hamilton,  33  N.  W.  Rep.,  636 
(Wis.,  1887).  Where  the  articles  pro- 
hibit a  purchase  on  credit  a  vendor  who 
knew  it  cannot  recover.  Hotchin  v. 
Kent,  8  Mich.,  526  (1860).  Where  the 
charter  prescribes  who  may  be  the  cor- 
porate agents  for  particular  purposes 
the  provision  is  a  limitation  upon  the 
power  of  the  corporation,  and  it  cannot 
appoinf'  other  agents  for  such  purposes. 


Washington  Turnpike  l'.  Cullen,  8  S.  & 
R.,  517,  521  (1823).  And  see  United 
States  Bank  v.  Dandridge,  12  Wheat, 
64,  113  (1837);  Royalton  v.  Royalton 
Turnpike  Co.,  14  Vt.,  311  (1843);  Union 
Turnpike  v.  Jenkins,  1  Caines,  381,  391 
(1803);  Beatty  v.  Marine  Ins.  Co.,  8 
Johns.,  109  (1807);  Commonwealth  v. 
St.  Mary's  Church,  6  S.  &  R.,  508  (1831); 
Como  V.  Port  Henry  Iron  Co.,  18  Barb., 
37  (1851);  In  re  General,  etc.,  Co.,  38 
L.  J.  (Ch.),  320  (1869),  where  the  general 
manager  signed  instead  of  two  directors 
and  the  secretary.  Time  notes  are  void 
where  the  charter  forbids  all  except  de- 
mand notes.  Root  v.  Godard,  3  McLean, 
103  (1842) ;  Root  v.  Wallace,  4  McLean, 
8  (1845).  The  president  cannot  discount 
paper  where  the  charter  requires  the 
board  to  pass  on  it.  Manderson  v.  Com. 
Bank,  28  Pa.  St,  379  (1857).  See,  also, 
British  Assurance  Co.  v.  Brown,  13  C.  B., 
733  (1853) ;  but  here  the  contract  being 
unilateral,  was  held  not  to  be  within  the 
statute;  Edwards  v.  Cameron's  Coal- 
brook  R.,  11  Eng.  L.  &  Eq.,  565  (1853)  — 
an  acceptance  6f  a  bill ;  Halford  v.  Cam- 
eron's Coalbrook  R.,  16  Q.  B.,  443  (1851); 
Andrews,  etc.,  Co.  v.  Youngstown,  etc, 
Co.,  39  Fed.  Rep.,  353  (1889). 

2  The  custom  of  the  corporation  may 
have  that  eflEect  Barnes  v.  Ontario 
Bank,  19  N.  Y.,  152  (1859);  Bulkley  v. 
Derby,  etc.,  Co.,  3  Conn.,  253.(1817); 
Kilgore  v.  Bulkley,  14  Conn.,  863  (1841); 
Kenner  v.  Manufacturing  Co.,  91  N.  C, 
421  (1884),  holding  also  that  the  provision 
must  be  pleaded ;  Witte  v.  Derby  Fish- 
ing Co.,  2  Conn.,  260  (1817).  If  the  cor- 
poration ratifies  or  receives  the  benefits 
of  the  contract  the  contract  is  valid. 
Whitney  v.  Union  Trust  Co.,  65  N.  Y., 
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A  constitutional  and  statutory  provision  that  debts  shall  be  in- 
curred only  upon  a  vote  of  the  stockholders  does  not  apply  to 


576  (1875) ;  Curtis  v.  Leavitt,  15  N.  Y., 
1  (1857);  Merchants'  Bank  v.  Central 
Bank,  1  Ga.,  418  (1846).  Where  the  stat- 
ute requires  corporate  contracts  to  be 
executed  in  a  certain  way,  a  contract 
not  so  executed  cannot  be  enforced,  al- 
though probably  a  quantum  meruit 
would  lie.  Curtis  v.  Piedmont,  etc.,  Co., 
13  a  E.  Bep.,  944  (N.  C,  1891).  A  bona 
fide  purchaser  of  bonds  is  protected 
against  the  defense  that  they  were  is- 
sued illegally  and  in  violation  of  statu- 
tory provisions,  the'  issue  itself  having 
been  authorized.  Webb  v.  Heme  Bay, 
L.  R.,  5  Q.  B.,  642  (1870).  A  substantial 
compliance  with  a  statutory  provision 
that  bills  of  exchange  must  be  accepted 
by  the  corporation  in  a  certain  way  is 
suflBcient.  Halford  v.  Cameron's,  etc., 
R'y,  16  Q.  B.,  443  (1851).  In  regard  to 
the  method  in  which  New  York  relig- 
ious corporations  contract  for  the  serv- 
ices of  the  ^minister,  see  Landers  v. 
Frank,  etc.,  Church,  97  N.  Y.,  119  (1884). 
A  statute  requiring  that  no  contract 
shall  be  binding  upon  a  corporation 
unless  made  in  writing  is  held  to  refer 
wholly  to  contracts  executory.  Foulke 
V.  San  Diego,  etc.,  R'y  Co.,  51  Cal.,  365 
(1876);  Renter  v.  Electric  Tel.  Co.,  6 
Ellis  &  B.,  341  (1856).  In  this  case  an 
agi'eement  of  the  chairman  was  held  to 
have  been  ratified  by  the  corporation 
though  the  deed  of  settlement  reqiiired 
the  signatures  of  three  directors  to  con- 
tracts of  the  kind  in  controversy.  Bar- 
gate  V.  Shortridge,  5  H.  L.  Cas.,  297 
(1855).  Although  the  statute  says  that 
deeds  of  a  corporation  shall  be  signed 
by  the  president,  yet  signature  by  the 
vice-president  is  sufficient  Ballard  v. 
Carmichael,  18  S.  W.  Rep.,  734  (Tex., 
1893).  Although  the  statutes  require 
contracts  of  corporations  involving  a 
liability  of  over  $100  to  be  in  writing, 
and  under  the  corporate  seal,  or  signed 
by  a  corporate  officer,  yet  a  person  per- 
forming work  for  the  company  may 


sue  on  a  quantum  meruit.  Roberts  v. 
Demens,  etc.,  Co.,  16  S.  E.  Rep.,  415 
(N.  C,  1893).  A  charter  provision  as  to 
certain  officers  signing  documents  may 
be  disregarded.  In  re  Norwich,  eta, 
Co.,  23  Beav.,  143  (1856),  where  three 
directors  did  not  sign  as  required.  The 
provision  in  -Pennsylvania  that  certain 
corporations  shall  not  make  certain 
contracts  except  in  writing  signed  by 
two  directors  does  not  apply  to  con- 
tracts made  out  of  the  state,  and  is 
waived  if  the  corporation  sues  on  the 
contract,  and  does  not  apply  to  a  con- 
tract executed  on  one  side.  Park  Bros., 
etc.,  V.  Kelly,  etc.,  Co.,  49  Fed.  Rep.,  618 
(1893).  Where  the  charter  provides  that 
property  shall  be  purchased  by  five 
trustees,  a  purchase-money  mortgage 
executed  by  the  president  and  secretaiy, 
not  sealed  with  the  corporate  seal  and 
not  authorized  by  the  corporation,  is 
void.  Nucleus  Assoc,  v.  McElroy,  18 
Atl.  Rep.,  1063  (Pa,  1890).  A  corporate 
lease  not  mala  prohibita  nor  m,ala  in  se, 
but  informal  in  that  all  the  statutory 
formalities  were  not  complied  with, 
supports  action  for  past-due  rent 
Mayor  v.  Wylie,  43  Hun,  547  (1887).  But 
where  a  statute  prohibited  transfers  of 
securities  over  $1,000  in  value  by  cash- 
ier, unless  directors  had  previously  au- 
thorized, a  director  taking  such  securi- 
ties without  there  being  a  previous 
authorization  takes  nothing  by  the 
transfer  and  cannot  recover  back  what 
he  paid  therefor,  the  corporation  being 
in  a  receiver's  hands.  Gillett  v.  Phillips, 
13  N.  Y,  114  (1855).  Of.  Atkinson  v. 
Rochester,  etc.,  Co.,  114  N.  Y,  168  (1889). 
A  statute  providing  that  the  president 
and  two  other  members  of  a  corpora- 
tion shall  sign  deeds  does  not  exclude 
the  common-law  method.  Baron  v.  Min- 
ing Co.,  90  N.  C,  417  (1884).  A  deed  of 
corporate  land  made  by  the  president 
under  his  own  name  and  seal  is  good 
when  the  statute  said  "the  deed  of  the 


1107 


Digitized  by  Microsoft® 


§  725.] 


HOW    COEPOEATE    CONTRACTS    ARE   MADE. 


[oh.  XLIII. 


ordinary  business  debts.'  "Acts  done  by  a  corporation,  which 
presuppose  the  existence  of  other  acts  to  make  them  legally  oper- 
ative, are  presumptive  proofs  of  the  latter."^  Provisions  as  to  the 
mode  in  which  a  contract  shall  be  made,  such  as  that  certain  notice 
shall  be  given,  may,  if  not  followed,  render  the  contract  voidable, 
but  not  void.'  Where  the  charter  provides  that  certain  contracts 
may  be  made  only  after  an  act  has  been  performed  by  the  corn- 


president."  Warner  v.  Mower,  11  Vt, 
385  (1839).  But  see  Ishain  v.  Benning- 
ton, 19  id.,  380  (1847),  where  the  deed 
was  signed  by  the  president  and  failed 
to  recite  a  resolution  authorizing  it,  and 
was  held  void.  A  statute  authorizing  a 
corporation  to  convey  real  estate  by  an 
agent  appointed  for  the  purpose  does 
not  exclude  other  means  of  conveyance, 
as  by  its  officers.  Morris  v.  Keil,  20 
Minn.,  531  (1874),  where  the  deed  was 
by  a  foreign  corporation.  And  in  gen- 
eral the  ordinary  contracts  of  the  com- 
pany may  be  made  without  observing 
this  statutory  provision  as  to  what  offi- 
cers shall  contract.  Mechanics'  Bank  v. 
Bank  of  Columbia,  5  Wheat,  326  (1820); 
Prince  of  Wales  Ass.  Co.  v,  Harding, 
Ellis,  B.'&  K,  183  (1858);  Rockwell  v. 
Elkhorn  Bank,  13  Wis.,  653  (1861);  Mer- 
rick V.  Burlington  Plank-road,  11  Iowa, 
74  (1860) ;  DSna  v.  Bank  of  St  Paul,  4 
Minn.,  385  (1860) ;  De  Grofl  v.  American 
Linen  T.  Co.,  31  N.  Y.,  124  (1860); 
Creswell  v.  Lanahan,  101  U.  S.,  347 
(1879) ;  Kelley  v.  Mayor  of  Broolilyn,  4 
Hill,  263  (1843) ;  Moreland  v.  State  Bank, 
1  Breese,  203  (1828);  South  Carolina 
Bank  v.  Hammond,  1  Rich.  L.,  281 
(1845) ;  Boisgerard  v.  N.  Y.,  etc.,  Co.,  3 
Sand.  Ch.,  23  (1844).  See,  also,  Merritt 
V.  Lambert,  Hoff.  Ch.,  166  (1840),  where 
title  to  land  was  taken  in  the  president's 
name  instead  of  the  company's.  Cf. 
Farmers'  Loan  &  T.  Co.  v.  Carroll,  5 
Barb.,  613  (1849).  See,  also,  Fountaine 
V.  Carmarthen,  etc.,  Co.,  L.  R,  5  Eq., 
816  (1868),  where  no  previous  authoriza- 
tion by  the  stockholders  was  obtained ; 
Agar  V.  AtheuEBum,  etc.,  Soc,  3  C.  B. 
(N.  S.),  725  (1858),  where  a  seal  was  re- 
quired but  was  omitted:    Lindley  on 


Partnership,  p.  248  (Callaghan  &  Co., 
(1881). 

1  Manhattan  Hardware  Co.  v.  Phalen, 
18  Atl.  Rep.,  428  (Pa.,  1889). 

2  Demings    v.    Supreme    Lodge,    131 
N.  Y.,  523  (1893). 

'Campbell  v.  j^rgenta,  etc.,  Co.,  51 
Fed.  Rep.,  1  (1892).  A  bona  fide  pur- 
chaser of  a  negotiable  corporation  bond 
is  protected  in  assuming  that  the  acts 
of  the  corporation  and  relating  to  its 
management  in  the  issue  of  the  bonds 
have  been  complied  with.  Hackensack 
Water  Co.  v.  De  Kay,  86  N.  J.  Eq.,  548 
(1883) ;  Conn.,  etc.,  Ins.  Co.  v.  Cleveland, 
etc.,  R  R,  41  Barb.,  9  (1868),  where  the  de- 
fense was  set  up  that  the  stockholders  had 
not  voted  on  the  matter  as  required  by 
statute.  The  court  held  that  the  regular 
execution  of  the  corporate  powers  was ' 
conclusively  presumed  in  favor  of  bona 
fide  holders.  Purchasers  are  not  affected 
by  informalities  in  the  notice  of  and  the 
conducting  of  meetings.  Fountaine  v. 
Carmarthen  R'y,  L  R,  5  Eq.,  316  (1868). 
It  has  been  held  that  a  purchaser  of 
corporate  securities  may  safely  assume 
that  all  charter  requirements  in  i-egard 
to  notes  relative  to  the  securities  have 
been  complied  with.  Royal,  etc..  Bank  v. 
Turquand,  6  E.  &  B.,  827  (1856) ;  Colonial 
Bank  v.  Willan,  L.  R,  5  P.  C,  417  (1874) ; 
London,  etc.,  R'y  v.  M'Michael,  5  Ex., 
855  (1850),  where  the  company  sued  for 
subscriptions ;  Zabriskie  v.  Cleveland, 
etc.,  R  R,  23  How.  381  (1859),  where  the 
stockholders  acquiesced.  See,  also.  Bank 
of  United  States  v.  Dandridge,  13  Wheat, 
64  (1827).  But  compare  the  cases  under 
the  New  York  statute  requiring  the 
written  consent  of  stockholders  before 
a  mortgage  can  be  made  by  certain  cor- 
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pany,  a  third  person  may  rely  on  the  company's  representation 
that  the  act  has  been  done.'  A  by-law  requiring  that  contracts  be 
made  only  by  certain  officers,  or  that  certain  formalities  shall  be 
observed,  is  usually  of  little  consequence.  Persons  contracting  with 
the  corporation  are  not  bound  to  know  of  the  by-law,  and  the  courts 
are  reluctant  to  invalidate  a  contract  by  reason  of  it.^ 


porations.  §  779,  infra.  Where  direct- 
ors have  power  to  bind  the  company, 
"  but  certain  preliminaries  are  required 
to  be  gone  through  on  the  part  of  the 
company  before  that  power  can  be  duly 
exercised,  then  the  person  contracting 
with  the  directors  is  not  bound  to  see 
that  all  these  preliminaries  havfe  been 
observed."    In  re  Land  Credit  Co.,  L.  R, 

4  Ch.,  460  (1869),  where  bills  of  exchange 
had  been  issued  and  the  directors  knew 
it  and  acquiesced.  Where  the  statute 
requires  tlie  consent  of  the  court  to  a 
mortgage,  the  mortgage  cannot  be  fore- 
closed if  such  consent  was  not  obtained. 
Dudley  v.  Congregation,  etc.,  N.  Y.  L.  J., 
Sept.  2,  1891. 

1  Hackensack  Water  Co.  v.  De  Eay, 
86  N.  J.  Eq.,  54^  (1883),  where  bonds 
were  to  be  issued  only  after  a  certain 
amount  of  the  capital  stock  had  been 
paid  in ;  Royal,  etc.,  Bank  v.  Turquand, 

5  El.  &  B.,  248  (1805),  where  a  resolution 
was  to  precede  all  contracts.  See,  also. 
Ex  parte  American,  etc.,  Co.,  3  De  Gr.,  J. 

6  S.,  147  (1865),  and  Prince  of  Wales, 
etc.,  V.  Harding,  Ell.,  Bl.  &  Ell.,  183 
(1857).  See,  also,  Akin  v.  Blanchard,  32 
Barb.,  527  (1860) ;  -Kingsley  v.  New  Eng., 
etc.,  Ins.  Co.,  62  Mass.,  398  (1851) ;  Union 
etc.,  Ins.  Co.  v.  White,  106  Bl.,  67  (1883); 
Irvine  v.  Union,  etc..  Bank,  L.  R.,  3 
App.,  366  (1877) ;  5  N.  Y.  Supp.,  291. 

2  Fay  V.  Noble,  66  Mass.,  1  (1853); 
Ten  Broeck  v.  Winn,  etc.,  Co.,  20  Mo. 
App.,  19  (1885);  Walker  v.  Wilming- 
ton, etc.,  R.  R  Co.,  1  S.  E.  Rep.,  366 
(S.  C,  1887);  Bank  v.  Cresson,  12  S. 
&  R,  306  (1825);  Manville  v.  Belderi, 
etc.,  Co.,  17  Fed.  Rep.,  425  (1883) ;  Mor- 
i-ill V.  Segar,  etc.,  Co.,  32  Hun,  543 
(1884) ;  Martin  v.  Niagara,  etc.,  Co.,  44 
Hun,  130  (1887) ;  Samuel  v.  Holladay.  1 


Woolw,,  400  (1869) ;  Mechanics'  Bank  v. 
Smith,  19  Johns.,  115  (1821).  A  com- 
pany is  bound  by  the  customary  con- 
tracts of  its  general  freight  agent, 
though  he  does  not  obtain  the  approval 
of  the  president  as  required  by  the  by- 
laws. Med  bury  v.  N.  Y.,  etc.,  R  R 
Co.,  26  Barb.,  564  (1858).  Contra,  Sus- 
quehanna Ins.  Co.  V.  Perrin,  7  W.  & 
S.,  348  (1844) ;  Rathbun  v.  Snow,  3  N 
Y.  Supp.,  925  (Com.  PI.,  1889).  A  per- 
son contracting  with  a  corporation  is 
not  bound  to  know  that  a  by-law  pro- 
hibits the  ofiScers  from  borrowing 
money  except  by  order  of  the  boai'd 
of  directors.  Arapahoe,  etc.,  Co.  v. 
Stevens,  22  Pac.  Rep.,  823  (Colo.,  1889). 
A  by-law  that  all  notes  shall  be  made  to 
the  order  of  the  company  may  be  dis- 
regarded. Stewart  v.  St  Louis,  etc.,  R 
R,  41  Fed.  Rep.,  736  (1887).  Secret  in- 
structions limiting  the  apparent  power 
of  a  general  manager  to  contract  do 
not  affect  strangers.  Beuesch  v.  Johuj 
etc.,  Ins.  Co.,  11  N.  Y.  Supp.,  348  (1890). 
Officers  intrusted  with  jthe  management 
of  the  corporate  business  are  general 
agents,  and  private  restrictions  imposed 
by  the  corporation  are  immaterial 
against  third  persons  acting  on  the  faith 
of  the  agency.  Graflus  v.  Land  Co.,  3 
Phila.  Rep.,  447.  Where  the  by-laws  pro- 
vided that  no  contract  of  the  corporation 
involving  a  liability  of  over  $500  shall  be 
voted  unless  signed  by  the  president 
and  treasurer  and  sealed  with  the  cor- 
porate seal,  a  lease  to  the  corporation 
on  a  rental  of  over  $500  and  signed 
by  the  president  alone,  was  held  to 
be  void.  In  this  case  it  seems  that 
no  proof  of  even  an  apparent  au- 
thority of  the  president  was  given. 
Bohm     V.    Loewer's,    etc.,    Co.,    9    N. 
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A  limitation  by  by-law  that  no  corporate  liability  shall  be  in- 
curred unless  expressly  authorized  by  the  directors  does  not  inval^ 
idate  corporate  contracts  made  by  agents  acting  "  within  the  ap- 
parent scope  of  the  agency." ' 

A  by-law  requiring  the  signature  of  the  secretary  to  notes  issued 
by  the  corporation  does  not  bind  a  person  •  taking  a  note  without 
actual  knowledge  of  the  by-law,  especially  where  it  has  been  long 
in  disuse.* 

C.    ADMISSIONS    OF   AND   NOTICE  TO   THE   VAEIOUS    OFFICEES   AND   AGENTS 

OF    A   COEPOEATION. 

§  726.  Admissions  and  declarations  of  a  director,  presidmit, 
cashier,  general  manager,  treasurer,  agent  or  stockholder  as  regards 
the  corporation.—  This  subject  is  closely  identified  with  the  ques- 
tions discussed  in  preceding  sections.  If  a  particular  officer  or 
agent  has  power  to  represent  or  contract  for  a  corporation,  he  may 
in  most  cases  bind  the  company  by  his  admissions  or  declarations 
in  regard  thereto.     But  his  power  to  do  so  must  be  shown. 

The  law  is  clear  that  the  admissions  of  a  stockholder  do  not  bind 
the  corporation.'    The  board  of  directors  acting  as  a  board  may 


Y.  Supp.,  514  (1890).  A  by-law  lim- 
iting the  debts  of  the  company  is 
waived  where  such  excess  of  debt  is 
reported  to  the  stockholders  and  ac- 
quiesced in  by  them.  The  by-law  does 
not  bind  strangers  who  do  not  know  of  it 
Underbill  v.  Santa  Barbara,  etc.,  Co.,  38 
Pac.  Rep.,  1049  (Cal.,  1893).  The  ques- 
tion of  the  regularity  of  the  action  of 
corporate  agents  and  officers  in  making 
contracts,  and  more  especially  of  waiv- 
ing provisions  in  contracts  in  violation 
of  the  rules,  has  frequently  arisen  in  in- 
surance policies  where  provisions  have 
been  waived  orally  or  without  the  con- 
sent of  specified  officers.  Carrugi  v. 
Atlantic,  etc.,  Co.,  40  Ga.,  135  (1869).  An 
insurance  policy  is  good  although  not 
sealed  and  without  a  clause  exempting 
the  stockholders  from  liability  as  re- 
quired by  the  by-laws.  In  re  Athenaeum, 
etc.,  Soc,  4  K.  &  J.,  549  (1858).  The 
same  question  has  also  arisen  in  regard 
to  the  contracts  of  municipal  corpora- 
tions. 

iRathbun    v.    Snow,   133  N.  Y.,  343 
(1890). 


'  Martin  v.  Niagara,  etc.,  Co.,  133  N. 
Y.,  165  (1890). 

'Polleys  V.  Ocean  Ins.  Co.,  14  Me., 
141  (1837);  Mitchell  v.  Rome  R  E.  Co., 
17  Ga.,  574,  586  (1855);  Fairfield,  etc., 
Co.  V.  Thorp,  13  Conn.,  173  (1839);  In  re 
Kip,  1  Paige,  601  (1839);  Soper  v.  Buf- 
falo, etc,  E.  R.  Co.,  19  Barb.,  310  (1855) ; 
Hartford  Bank  v.  Hart,  3  Day  (Conn.), 
491,  495  (1807);  Morrell  v.  Dixfield,  30 
Me.,  157  (1849) ;  City  Bank  of  Bait  v. 
Bateman,  7  Har.  &  John.,  104  (1836) ; 
Magill  V.  Kauffman,  4  Serg.  &  Rawle, 
317,  331  (1818);  Stewart  v.  Huntington 
Bank,  11  id.,  367,  369  (1834);  Hosack  v. 
College  of  Physicians,  etc.,  5  Wend.. 
547  (1830);  New  York  Code  of  Civil 
Pro.,  g  839 ;  Angell  &  Ames  on  Corp., 
§§  309,  657-660;  3  R.  S.  N.  Y.,  407,  §  80; 
1  Phill.  Ev.,  487,  note  134,  saying,  "  the 
admissions  of  corporators  or  quasi-oor- 
porators  in  the  United  States  are  re- 
ceived or  rejected  upon  much  the  same 
principle  as  governs  in  respect  to  ad- 
missions of  agents."  The  frequently 
cited  case  of  Hartford  Bank  v.  Hart, 
supra,  where  it  was  offered  to  prove 
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bind  the  companj^  by  admissions  and  declarations,  but  a  single  di- 
rector cannot  do  so  except  as  a  special  agent  of  the  company.' 
Neither  do  the  admissions  or  declarations  of  the  president  bind  the 
company  unless  he  has  extra  powers  given  to  him ;  ^  nor  ordinarily 


that  the  president  and  directors  of  a 
bank  knew  when  they  discounted  a  note 
that  the  indorsement  was  forged,  and 
to  |)rove  this  by  the  confessions  of  said 
president  and  directors.  Held,  that  the 
evidence  was  inadmissible. 

1  Magill  V.  Kauffman,  4  S.  &  R,  317 
{1818),  holding  that  while  acts  and  dec- 
larations of  trustees  and  agents  of  a 
congregation,  in  their  official  capacities, 
are  evidence  against  those  whom  they 
represent,  yet  their  statements  made 
not  in  the  transaction  of  the  business  of 
their  principal  are  not  evidence.  "A 
fact  once  admitted  by  a  corporation 
through  its  officer,  duly  and  properly 
acting  within  the  scope  of  his  authority, 
is  evidence  against  it,  and  cannot  be 
withdrawn  to  the  prejudice  of  any  one 
who  in  reliance  upon  it  has  changed  his 
situation  in  respect  to  tlie  matter  af- 
fected thereby.  In  such  a  case  the  doc- 
trine of  estoppel  applies  to  a  corporation 
as  well  as  to  an  individual"  O'Leary 
V.  Board  of  Education,  93  N.  Y.,  1  (1883). 
Admissions  of  a  director  who  is  also  a 
member  of  the  discount  boai'd  of  a  bank 
do  not  bind  the  corporation  unless  he 
was  a  duly  authorized  agent  East 
Eiver  Bank  v.  Hoyt,  41  Barb.,  441  (1864). 
Declaration  of  a  director  that  a  certain 
person  is  a  corporate  agent  does  not  bind 
the  company.  Florida,  etc.,  E.  E.  v. 
Varnedge,  7  &  E.  Rep.,  139  (Ga.,  1888); 
Stewart  v.  Huntington  Bank,  11  S.  &  R, 
267  (1824),  where  certain  declarations  of 
bank  officers  as  to  the  disposition  to  be 
made  of  certain  collaterals  were  held 
not  evidence  against  the  bank.  Reports 
to  stockholders  and  directors  do  not 
bind  the  company  by  reason  of  that 
fact  Hall  V.  Mobile,  etc.,  R  R  Co.,  58 
Ala.,  10  (1877).  The  company  is  not 
bound  by  a  director's  declaration  that 
an  attorney  would  be  paid.  Hillyer  v. 
Overman,  etc.,  Co.,  6  Nev.,  51  (1870). 


Nor  as  to  the  purpose  of  a  fund.  Gray- 
ville,  etc.,  R  R  Co.  v.  Burnes,  93  III.,  302 
(1879).  See,  also,  in  general,  Peck  v.  De- 
troit, etc.,  Works,  29  Mich.,  313  (1874). 

^The  admissions  of  the  president  of 
the  construction  company  which  is 
operating  the  road  are  not  admissible 
against  the  railroad  company  which  is 
sued  for  an  accident  Chattanooga, 
etc.,  R  R.  V.  LiddeU,  11  S.  E.  Eep.,  853 
(Ga.,  1890).  His  admissions  cannot  cre- 
ate a  liability.  Spyker  v.  Spence,  8  Ala., 
383  (1845);  Henry,  etc.,  Co.  v.  Northern 
Bank,  63  id.,  537  (1879).  Admissions  of 
the  president  of  a  bank  that  it  did  not 
own  a  note  which  was  assigned  to  it  are 
not  admissible.  Tuthill,  etc.,  Co.  v. 
Sl^aver,  eta,  Co.,  35  Fed.  Eep.,  644  (1888). 
See,  also.  City  Bank  of  Bait  v.  Bateman, 
7  Har.  &  Johns.,  104  (1826),  where  a  dec- 
laration by  the  president  of  <%  bank  to 
an  inferior  officer,  that  certain  money 
which  had  been  brought  into  the  bank 
by  one  of  the  directors  was  the  money 
of  the  plaintiff,  was  held  not  admissible. 
But  his  admissions  may  prove  its  actual 
indebtedness.  Hoag  v.  Lament,  60  N.  Y., 
96  (1875).  And  as  an  active  agent  his 
admissions  may  bind  the  company. 
Northrup  v.  Miss.,  etc.,  Ins.  Co.,  47  Mo., 
435  (1871) ;  Spalding  v.  Bank,  etc.,  9  Pa. 
St,  28  (1848).  So,  also,  where  the  com- 
pany itself  first  uses  his  admissions  as 
evidence.  Western  Union  Tel.  Co.  v. 
B.  &0.  Tel.  Co.,  26  Fed.  Eep.,  55  (1885), 
the  court  saying,  "a  corporation  can 
only  speak  through  its  officers  and 
agents,  and  their  declarations  made  in 
the  course  of  their  employment  and  re- 
lating to  the  immediate  transaction  in 
which  they  are  engaged,  are  always 
competent  against  the  corporation." 
Statement  of  the  president  as  to  an  ac- 
cident, he  not  being  present  is  not  ad- 
missible. Lombard,  etc.,  R'y  Co.  v. 
Christian,  16  Atl.  Rep.,  62B  (Pa., 
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those  of  the  secretary  and  treasurer ; '  nor  those  of  a  cashier,  ex- 
cept as  to  matters  in  the  ordinary  course  of  his  duties.^ 

The  power  of  a  superintendent  to  bind  the  company  by  his  ad- 
missions and  declarations  depends  on  whether  they  pertain  to  his 
work  and  duties.'  The  president  and  managing  agent  of  a  corpo- 
ration have  authority  to  make  admissions  in  regard  to  the  fulfill- 
ment of  contracts.*  Such  also  is  the  rule  in  regard  to  other  agents 
of  the  corporation.' 


5  S.  Eep.,  353.  Under  the  Alabama 
statute  evidence  of  a  person  interested 
in  the  suit  as  to  a  conversation  between 
him  and  the  deceased  president  of  a 
corporation  is  inadmissible.  Tabler  v. 
Sheffield,  etc.,  Co.,  6  S.  Rep.,  196  (Ala., 


•  'Alexander  v.  Cauldwell,  83  N.  Y., 
480  (1881) ;  Tripp  v.  New,  etc.,  Co.,  137 
Mass.,  499  (1884),  where  treasurer  said 
that  a  condition  had  been  performed ; 
Kalamazoo,  etc.,  Co.  v.  McAlister,  36 
Mich.,  327  (1877),  where  he  stated  a  mat- 
ter relative  to  a  salary.  Admissions  or 
declarations  of  a  secretary  as  to  the 
amount  due  the  corporation  on  a  mort- 
gage are  not  admissible  unless  it  is 
shown  that  he  was  specially  authorized 
to  make  them.  Johnston  v.  Elizabeth, 
etc.,  Ass'n,  104  Pa.  St.,  394  (1883).  Sec- 
retary and  assistant  treasurer  of  a  cor- 
poration has  no  authority  to  bind  the 
corporation  by  an  account  rendered  by 
him  to  a  creditor  of  the  corporation. 
Harvey  v.  West  Side,  etc.,  Co.,  13  Hun, 
392  (1878).  The  assignee  of  a  contract- 
or's claim  against  a  company  cannot 
enforce  it  on  the  ground  that  at  the 
time  of  assignment  the  secretary  of  the 
company  represented  that  it  would  be 
paid.  Baruett  v.  South,  etc.,  R'y,  57  Li. 
T.  Rep.,  436  (1687).  In  a  suit  of  eject- 
ment against  a  corporation,  evidence 
that  a  corporate  officer  had  tried  to  buy 
it  of  plaintiff  is  not  admissible  as  an  ad- 
mission by  the  corporation.  Mobile, 
etc.,  R.  R  w  Cogsbill,  5  S.  Rep.,  188 
(Ala.,  1888). 

2  He  cannot  admit  that  the  signature 
of  the  person  to  whom  a  certificate  of 
deposit  is  issued  is  genuine,  Merchants' 


Bank  v.  Marine  Bank,  3  Gill,  96  (1845); 
nor  that  a  new  company  is  liable  for  the 
debts  of  an  old  one,  Wyman  v.  Hallo- 
well,  etc.,  Bank,  14  Mass.,  58  (1817) ;  nor 
make  representations  as  to  an  indorser's 
responsibility,  Mapes  v.  Second  Nat'l 
Bank,  80  Pa.  St.,  163  (1875).  But  he  may 
admit  to  a  surety  that  a  note  has  been 
paid.  Coheco  Bank  v.  Haskell,  51  N.  H., 
116  (1871). 

'  The  admissions  of  a  superintendent 
that  a  reward  offered  by  his  company 
is  to  go  to  a  certain  person  is  not  bind- 
ing, Blain  v.  Pacific  Ex.  Co.,  6  S.  W. 
Rep.,  679  (Tex.,  1887) ;  nor  his  represen- 
tations as  to  the  cost  of  mining.  Han- 
over, etc.,  Co.  V.  Ashland,  eta,  Co.,  84 
Pa.  St.,  379  (1877).  But  he  may  admit 
the  amount  of  damage  caused  by  a  nui- 
sance. McGihness  v.  Adriatic  Mills,  116 
Mass.,  177  (1874).  May  make  admissions 
as  to  an  assault  made  by  an  employee. 
Malecek  v.  Tower,  etc.,  R.  R.  Co.,  57 
Mo.,  17  (1874). 

*  Bullock  V.  Consumers',  etc.,  Co.,  81 
Pac.  Rep.,  367  (Cal.,  1892). 

5  Their  admissions  in  regard  to  who 
paid  for  water  in  a  ditch  are  evidence 
as  to  ownership  thereof.  Imboden  v. 
Etowah,  etc.,  Co.,  70  Ga.,  86  (1883).  So, 
also,  of  a  conductor  as  to  a  trunk. 
Morse  v.  Conn.,  etc.,  R.  R.  Co.,  73  Iowa, 
450  (1856) ;  of  a  freight  agent  relative  to 
the  delivery  of  freight,  Lane  v.  Boston, 
etc.,  R  R.  Co.,  112  Mass.,  455  (1873),;  and 
of  a  bridge-tender  as  to  the  proper  way 
to  pass  through.  Toll,  etc.,  Co.  v.  Bets- 
worth,  30  Conn.,  380  (1863) ;  but  not  of 
a  road-master  as  to  trees  that  were  cut 
down,  Coyle  v.  Ball,  eta,  R.  R.  Co.,  11 
W.  Va.,  94  (1877) ;  nor  as  to  an  accident 
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The  admissions  and  representations  made  by  an  agent  of  a  cor- 
poration, acting  within  the  scope  of  his  authority  and  concerning 
matters  intrusted  to  him,  are  binding  upon  the  corporation.*  There 
are  a  large  number  of  cases  on  this  subject,  and  the  question  of 
how  far  the  corporation  is  bound  by  the  declarations  of  subordinate 
agents  frequently  arises  in  the  courts.  The  general  rule  is  very 
much  the  same  as  prevails  in  regard  to  admissions  made  by  agents 
of  a  large  business  copartnership.  If  the  admission  pertained  to 
matters  within  the  scope  of  that  particular  agent's  powers,  or  ap- 
parent powers,  the  principal  is  bound,  otherwise  it  is  not.  Thus 
an  inquiry,  by  a  purchaser  of  stock,  of  corporate  officers  as  to 
whether  it  was  full-paid  stock,  must  be  made  to  officers  having  au- 
thority to  speak  for  the  corporation.^ 

§  727.  Notice  to  an  incor])orator,  stoclcholder,  agent,  superintend- 
ent, treasurer,  secretary,  cashier,  president  or  director —When 
does  their  Jcnowledge  of  facts  constitute  a  notice  of  those  facts  to  the 
corporation. —  It  is  well  settled  that  a  corporation  is  not  charge- 
able with  knowledge  of  facts  merely  because  those  facts  were 


after  it  had  "happened,  MoDermott  v. 
Hannibal,  etc.,  R.  R  Co.,  73  Mo.,  516 
(1881) ;  nor  of  trainmen,  Adams  v.  Han- 
nibal, etc.,  R.  R.  Co.,  74  Mo.,  553  (1881); 
nor  of  an  engineer  that  brakeman 
would  be  paid.  Stiles  v.  Western  R.  R. 
Co.,  49  Mass.,  44  (1844) ;  nor  of  a  tele- 
graph operator,  Sweatland  v.  111.,  etc., 
Tel.  Oo.„37  Iowa,  433  (1869);  nor  of  an 
engineer  as  to  an  accident,  Robinson  v. 
Fitchburg,  etc.,  R.  R  Co.,  73  Mass.,  93. 
The  admissions  of  a  contractor  may 
bind  the  company.  Morris,  etc.,  R.  R. 
Co.  V.  Green,  15  N.  J.  Eq.,  469  (1862). 
Declarations  of  agents  made  and  known 
by  the  officers  bind  the  corporation. 
Toll-bridge  Co.  v.  Betsworth,  30  Conn., 
380  (1863). 

1  Fairfield  Co.  Turnpike  v.  Thorp,  13 
Conn.,  173  (1839) ;  Stewart  v.  Hunting- 
ton Bank,  11  S.  &  R.,  367  (1834) ;  Hay- 
ward  V.  Pilgrim  Soc,  31  Pick.,  270 
(1838);  Sterling  v.  Marietta  Co.,  11  S. 
&  R.,  179  (1834);  Westmoreland  Bank 
V.  Klinesmith,  7  Watts,  533  (1838);  Har- 
risburg  Bank  v.  Tyler,  3  Watts  &  S.,  377 
(1842) ;  Farmers'  Bank  v.  McKee,  2  Barr, 
821  (1845);  Hackney  v.  Allegheny  Ins. 


Co.,  4  Barr,  185  (1846) ;  Spalding  v.  Sus- 
(Juehanna  Co.  Bank,  9  Barr,  28  (1848) ; 
Crump  V.  United  States  M.  Co.,  7  Gratt, 
353  (1851) ;  Baptist  Church  v.  Brooklyn 
Ins.  Co.,  18  Barb.,, 69  (1854);  Devendorf 
V.  Beardsley,  23  Barb.,  656  (1857) ;  Troy 
Ins.  Co.  V.  Carpenter,  4  Wis.,  20  (1855) ; 
Metropolis  Bank  v.  Jones,  8  Pet.,  13 
(1834) ;  Merchants'  Bank  v.  Marine  Bank. 
3  Gill.  96  (1845) ;  Hartford  Bank  v.  Hart, 
3  Da.y,  491  (1807) ;  Osgood  v.  Manhattan 
Co.,  3  Cow.,  633  (1824);  PoUeys  v.  Ocean 
Ins.  Co.,  14  Me.,  141  (1837);  Ruby  v. 
Abyssinian  Soc,  15  Me.,  306  (1838) ;'  Old- 
town  Bank  v.  Houlton,  21  Me.,  507 
(1842);  Holman  v.  Norfolk  Bank,  12 
Ala.,  369  (1847) ;  Soper  v.  Buffalo  &  R 
R.  R,  19  Barb.,  310(1855);  Mitchell  v. 
Rome  R  R  Co.,  17  Ga.,  574  (1855);  Toll- 
bridge Co.  V.  Betsworth,  30  Conn.,  380 
(1863) ;  Morse  v.  Connecticut  River  R  R, 
6  Gray,  450  (1856);  McGinness  v.  Adri- 
atic Mills,  116  Mass.,  177  (1874).  See, 
also.  Green's  Brice's  Ultra  Vires,  pp.  500- 
504 ;  Wood's  Railway  Law,  pp,  457-465 ; 
Morawetz  on  Corporations,  §§  540-540c. 
2  Browning  v.  Hinkle,  51  N.  W.  Rep., 
605  (Minn.,  1893). 
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known  to  its  incorporators'  or  stockholders*  or  clerk.'  -  But  the 
corporation  has  notice  of  facts  which  come  to  the  knowledge 
of  its  ofScers  or  agents  while  engaged  in  the  business  of  the 
corporation,  provided  those  facts  pertain  to  that  branch  of  the 
corporate  business  over  which  the  particular  officer  or  agent  has 
some  control.  Thus,  a  corporation  has  been  charged  with  no- 
tice of  facts  which  were  known  at  the  time  to  its  agent,*  local 


'  Where  an  owner  of  a  patent  makes 
a  contract  to  assign  it,  but  afterwards, 
instead  of  doing  so,  forms  a  corpora- 
tion and  transfers  the  patent  to  it,  the 
corporation  is  protected  in  its  title,  al- 
though the  patentee  was  one  of  the  in- 
corporators and  also  a  director  of  the 
corporation.  Davis,  etc.,  Co.  v.  Davis, 
etc.,  Co.,  20  Fed.  Rep.,  699  (1884).  Upon 
the  reoi'ganization  of  a  corporation 
after  bankruptcy  the  new  company  is 
not  bound  by  the  knowledge  of  its  cor- 
porators as  to  the  existence  of  incum- 
brances on  property  purchased  from  the 
old  company.  Burt  v.  Batavia  Paper 
Mfg.  Co.,  86  III.,  60  (1877).  "  If  false  and 
fraudulent  representations  are  made  to 
persons  who  afterwards  become  officers 
or  agents  of  a  corporation,  and  the  cor- 
poration acts  on  the  faith  of  such  repre- 
sentations and  is  thereby  defrauded,  an 
action  will  lie  in  favor  of  the  corpora- 
tion for  the  damages  thus  sustained." 
Iowa,  etc.,  Co.  v.  American,  eta,  Co.,  32 
Fed.  Rep.,  735  (1887). 

2  A  company  formed  to  purchase  a 
patent-right  is  protected  in  its  title,  al- 
though some  of  its  promoters  and  stock- 
holders knew  of  an  infirmity  in  the  title. 
Racine,  etc.,  Co.  v.  Joliet,  etc.,  Co.,  27 
Fed.  Rep.,  367,  875  (1886);  Housatonic 
Bank  v.  Martin,  42  Mass.,  394,  308  (1840), 
where  it  was  unsuccessfully  sought  by 
a  mortgagor  to  defeat  his  deed  by  a  sub- 
sequent assignment,  on  the  ground  that 
members  of  the  corporation  mortgagee 
had  knowledge  of  the  assignment ;  Union 
Canal  Co.  v.  Lloyd,  4  Watts  &  S.  (Pa.), 
898  (1842),  where,  in  a  contest  over  title 
to  land,  evidence  was  held  properly  over- 
ruled which  depended  on  the  fact  that 
a  party  was  a  stockholder  in  a  com- 


pany, and  constructive  notice  of  adverse 
claims  was  thereby  sought  to  be  estab- 
lished against  the  company.  See  Fair- 
field Sav.  Bank  v.  Chase,  72  Me.,  226. 

2  Knowledge  of  a  bank  clerk  of  the 
place  of  residence  of  a  party  chargeable 
as  indorser  is  not  notice  to  the  bank. 
Goodloe  V.  Godley,  21  Miss.,  233  (1849). 

<  "Notice  to  one  agent  of  a  corporation, 
with  respect  to  a  matter  covered  by  his 
agency,  must  be  as  efficacious  as  to  its 
directors  or  to  its  president,  since  these 
also  are  only  agents,  with  larger  powers 
and  duties,  it  is  true,  but  not  more  fully 
charged  vpith  respect  to  the  particular 
thing  than  he  whose  authority  is  con- 
fined to  that  one  thing."  Saint  v. 
Wheeler,  etc.,  Co.,  10  S.  Rep.,  539,  544 
(Ala.,  1892).  Notice  to  an  agent,  but  not 
in  the  course  of  his  business,  is  not 
notice  to  the  corporation.  Willard  v. 
Denise,  26  Atl.  Rep.,  29  (N.  J.,  1893). 
Where  two  corporations  deal  with  each 
other  through  a  common  agent,  the 
question  of  notice  depends  upon  the 
circumstances  of  each  case.  Lyndon, 
etc.,  Co.  V.  Lyndon,  etc.,  Inst,  23  Atl. 
Rep.,  575  (Me.,  1891).  The  corporation  is 
not  given  notice  of  a  breach  of  trust  by 
an  attorney  in  fact  for  the  transfer  of 
stock,  even  though  the  attorney  be  one 
of  its  directors.  TafiEt  v.  Presidio,  eta, 
Ca,  22  Paa  Rep.,  485  (Cal.,  1889).  "  In 
case  of  a  corporation  created  for,  and 
engaged*in,  trade  or  business,  service  of 
a  notice  on  any  officer  or  agent  of  the 
company  whose  duty  it  is,  either  in  his 
official  capacity  or  by  virtue  of  his  em- 
ployment, to  communicate  the  fact  of 
such  service  to  the  governing  body  of  the 
corporation,  is  tantamount  to  personal 
service  in  case  of  a  natural    person." 
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agent,'  or  superintendent.^    So  also  as  regards  the  higher  officers  of 
the  company.     Thus  the  company  has  been  charged  with  notice  of 


State  V.  Felton,  19  Atl.  Rep.,  123  (N.  J., 
1889).  The  knowledge  of  an  agent,  whose 
powers  are  no  greater  than  those  of  the 
master  of  a  ship,  is  not  notice  to  a  cor- 
poration. Craig  V.  Continental  Ins.  Co., 
141  U.  S.,  638  (1891).  In  the  case  Con- 
solidated, etc.,  Co.  V.  Kansas,  etc.,  Co., 
45  Fed.  Rep.,  7  (1891),  the  court  said : 
"  Facts  coming  to  the  knowledge  of  an 
agent  or  attorney  while  engaged  about 
the  business  of  his  agency  are,  in  law, 
presumed  to  be  known  to  the  principal 
or  client."  Client  chargeable  when 
with  knowledge  of  facts  known  to  the 
attorney.  Slattety  v.  Schwannecke,  44 
Hun,  75;  affirmed,  118  N.  Y.,  543.  A 
corporation  taking  an  assignment  of  a 
patent  without  notice  that  another 
party  was  entitled  to  it  is  protected. 
Averill  v.  Barber,  6  N.  Y.  Supp.,  255 
(1889). 

1  Knowledge  of  a  local  insurance 
agent  that  the  insured  is  insuring  for 
his  firm  is  notice  to  the  company. 
Keith  V.  Globe  Ins.  Co.,  52  111.,  518 
(1869).  Knowledge  of  local  agent  that 
insured  had  gone  beyond  the  limits,  and 
receipt  of  premiums  thereafter,  binds 
the  company.  Wing  v.  Harvey,  5  De 
G.,  M.  &  G.,  265  (1854).  Notice  to  in- 
surance company  of  a  subsequent  in- 
surance. Schenck  v.  Mercer,  etc.,  Ins. 
Co.,  24  N.  J.  L.,  447  (1854j.  See,  also, 
in  general  as  to  insurance,  Troy,  etc., 
Ins.  Co.  V.  Carpenter,  4  Wis.,  20  (1855); 
Bennett  v.  Maryland,  etc.,  Co.,  14 
Blatch.,  422  (1878);  McEwen  v.  Mont- 
gomery, etc.,  Co.,  5  Hill,  101  (1848). 
And  see  text-books  on  insurance  law. 
"  Notice  to  an  agent  of  a  bank,  or  other 
corporation  intrusted  with  the  man- 
agement of  its  business,  or  of  a  particu- 
lar branch  of  its  business,  is  notice  to 
the  corporation  in  transactions  con- 
ducted by  such  agent,  acting  for  the 
corporation,  within  the  scope  of  his 
authority,  whether  the  knowledge  of 
such  agent  was  acquired  in  the  course 


of  the  particular  dealing  or  on  some 
prior  occasion."  Cragie  v.  Hadley,  99 
N.  Y.,  131  (1885):  Wood's  Railway  Law, 
pp.  457-465;  Smith  v.  Board,  etc.,  Co., 
38  Conn.,  208  (1871).  To  this  rule  there 
are  certain  limitations  more  or  less  de- 
pending on  the  time  of  notice  and  the 
occasion  of  such  notice;  for  example, 
while  acting  in  the  ordinary  course  of 
his  employment  as  agent,  notice  to  such 
agent  of  a  corporation  is  notice  to  the 
corporation  itself.  But  if  such  notice 
is  given  at  an  inopportune  time,  or  upon 
an  unseemly  or  inappropriate  occasion, 
constructive  notice  to  the  corporation 
may  ipso  facto  be  easily  rebutted. 
Seneca  County  Bank  v.  Neass,  5  Denio, 
329  (1848) ;  Holden  v.  N.  Y.  &  Erie  Bank, 
72  N.  Y,  294  (1878).  It  is  well  known 
that  presumptive  notice  to  a  principal 
by  reason  of  knowledge  of  an  agent  or 
trustee  interested  in  concealing  the  fact 
from  his  principal  cannot  be  imputed 
to  the  principal.  Curtis  v.  Leavitt,  15 
N.  Y,  194,  195  (1857) ;  Cortimissioners  v. 
Thayer,  94  U.  S.,  631  (1876).  This  is 
equally  true  in  the  case  of  corporate 
agents.  Seneca  County  Bank  u.  N'eass, 
5  Denio,  329  (1848).  When  the  agent 
himself  is  the  person  charged  with  the 
fraud,  notice  to  the  principal  through 
such  an  agent  cannot  be  presumed,  for 
it  is  the  interest  of  the  agent  to  conceal 
the  facts  from  his  principal.  Cave  v. 
Cave,  L.  R.,  15  Ch.  D.,  639  (1880);  49 
L.  J.,  Ch.,  505;  43  L.  T.,  730;  28  W.  R, 
793.  Knowledge  obtained  by  the  cor- 
porate attorney  and  agent  in  another 
transaction  does  not  bind  the  corpora- 
tion. Constant  v.  University,  etc..  Ill 
N.  Y.,  604  (1888) ;  Fairfield,  etc..  Bank  v. 
Chase,  73  Me.,  236  (1881).  Notice  to  a 
bank  clerk  of  matters  not  under  his 
charge  is  not  notice  to  the  bank.  Good- 
loe  V.  Godley,  21  Miss.,  333  (1849;. 

2  Knowledge  of  the  general  officers 
that  an  employee  is  incompetent  is  no- 
tice to  the  corporation,  and  it  is  liable 
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facts  known  to  the  treasurer,' secretary,''' cashier,' and  sometimes 
the  president.^    "Where  a  corporation  takes  title  to  land  through  its 


for  his  negligence  in  running  a  train. 
Pittsburgh,  etc.,  R'y  v.  liahy,  38  Ind., 
294,  313  (1871).  Knowledge  of  the  com- 
pany's supervising  engineer  that  the 
contractors  in  the  construction  of  the 
bridge  are  innocently  omitting  certain 
things  is  notice  to  the  company.  Dan- 
ville, etc.,  Co.  V.  Pomroy,  15  Pa.  St., 
151  (1850).  Knowledge  of  a  superin- 
tendent of  an  unrecorded  lien  is  not 
notice  to  his  company  to  which  he  con- 
veys the  property  so  subject.  Wicker- 
sham  V.  Chicago,  etc.,  Co.,  18  Kan.,  481 
(1877).  Knowledge  of  superintendent  of 
coal  mine  of  dangerous  roof  is  notice  to 
the  company.  Quiucy,  etc.,  Co.  v.  Hood, 
77  III,  68  (1875) ;  .43  N.  W.  Rep.,  200. 

1  Where  the  treasurer  of  two  corpora- 
tions takes  the  funds  of  one  and  places 
them  with  the  other  to  make  good  a 
dsfalcation  from  the  latter,  the  latter 
corporation  is  liable,  3ince  it  is  charge- 
able with  the  knowledge  of  its  treasurer. 
Atlantic,  etc.,  Mill  v.  Indian,  etc..  Mill, 
17  N.  E.  Rep.,  496  (Mass.,  1888).  Pay- 
ment to  the  treasurer,  who  enters  same 
on  books,  is  notice  to  the  company,  since' 
the  directors,  if  they  did  their  duty, 
would  know  of  such  entry.  New  Eng., 
etc.,  Co.  V.  Union,  etc.,  Co.,  4  Blatch.,  1 
(1857). 

2  Knowledge  of  the  secretary  that  a 
vessel  is  being  run  not  by  the  owners, 
but  by  a  third  person,  is  notice  to  the 
corporation,  and  it  cannot  sue  the  own- 
ers for  work  done.  Pontchartrain  R.  R. 
V.  Heirne,  2  La.  Ann.,  129  (1847).  Knowl- 
edge of  the  secretary  that  his  wife,  the 
owner  of  stock,  had  pledged  that  stock 
is  not  notice  to  the  corporation.  Piatt 
V.  Birmingham,  etc.,  Co.,  41  Conn.,  255 
(1874). 

3  Knowledge  of  the  cashier  and  man- 
ager of  a  bank,  acquired  in  the  bank 
business,  that  an  unrecorded  deed  has 
been  made,  defeats  the  bank's  deed. 
Johnson  v.  Shortridge,;  6  S.  W.  Rep., 
64  (Mo.,  1887).    A  bank  may  be  a  bona 


fide  purchaser  of  a  draft  from  its  cash- 
ier who  has  notice  of,  defenses.  Hum- 
mell  V.  Bank  of  Monroe,  37  N.  W.  Rep., 
954  (Mich.,  1888).  Knowledge  of  cash- 
ier of  bank  that  stock  received  in  pledge 
is  trust  stock  is  notice  to  the  bank. 
Loring  v.  Brodie,  184  Mass.,  453  (1883). 
Cashier's  knowledge  of  fraud  in  note  is 
notice  to  the  company.  Fall,  etc..  Bank 
V.  Sturtevant,  66  Mass.,  372  (1853).  No- 
tice to  cashier  of  acceptance  of  the  bank 
to  receive  payment  in  bonds  is  good  no- 
tice. Branch  Bank  v.  Steele,  10  Ala., 
yi5  (1846).  Notice  to  a  cashier  that 
bank  funds  have  been  loaned  is  notice 
to  the  bank.  New  Hope,  etc.,  Co.  v. 
Phenix  Bank,  3  N.  Y.,  156(1849).  Where 
the  directors  acquiesce  in  the  cashier's 
assumption  of  exclusive  managfement  of 
the  bank's  business,  they  will  be  held 
chargeable  with  knowledge  of  such 
things  as  by  proper  diligence  they  might 
and  should  have  known  as  to  the  condi- 
tion of  business.  Martin  v.  Webb,  110  U. 
S.,  7  (1884).  Knowledge  of  the  cashier 
that  a  person  turnmg  in  property  to  the 
bank  is  insolvent  is  notice  to  the  bank. 
Witters  v.  Sowles,  33  Fed.  Rep.,  762 
(1887).  Notice  to  the  cashier  is  notice 
to  the  bank.  Bank  of  St  Mary's  u  Mum- 
ford,  6  Ga.,  44  (1849) ;  Trenton,  etc.,  Co. 
V.  Woodruff,  2  N.  J.  Eq.,  117  (1838). 
But  knowledge  obtained  by  the  cashier 
outside  of  his  duties  is  not  notice  to  the 
bank  {dictum).  Seneca  Co.  Bank  v.  Neass, 
5  Denio,  329,  337  (1848).      -. 

*  The  case  of  Kissam  v.  Anderson,  145 
U.  S.,  485  (1892),  reversed  the  decision 
below  on  the  ground  that  it  was  for  tr.H 
jury  to  say  whether  the  bank,  whose 
funds  were  used  by  the  president  to  pay 
the  broker,  had  notice  of  payments  by 
the  broker  to  the  president  A  corpora- 
tion to  which  the  principal  stockholder, 
incorporator  and  president  conveys  land 
is  a  purchaser  with  notice  unless  it 
proves  the  contrary.  Billings  v.  Aspen, 
etc.,  Co.,  51  Fed.  Rep.,  338,  349  (1892).   A 
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incorporators,  and  all  of  them  as  well  as  the  president  had  con- 
structive or  actual  knowledge  of  a  flaw  in  the  title,  the  corporation 
thereby  had   similar  notice.'     But  in  all  cases  the  test  turns  on 


bank  is  not  given'  notice  as  to  defenses 
to  notes  of  a  cattle  company  presented 
to  the  bank  by  its  president  but  in  be- 
half of  the  cattle  company.  Corcoran 
V.  Snow  C.  Co.,  33  N.  E.  Rep.,  727  (Mass., 
1890).  Knowledge  whicli  a  trustee  of  a 
railroad  mortgage  receives  as  trustee 
binds  another  company  in  which  he  is 
president  and  superintendent  N.  Y., 
etc.,  R.  R  V.  N.  Y.,  etc.,  R.  E.,  53  Conn., 
374,  380  (1884).  Notice  to  the  president 
that  stock  is  held  in  trust  is  notice  to 
the  company.  Porter  v.  Bank  of  Rut- 
land, 19  Vt.,  410  (1847).  Notice  to  the 
president  of  a  bank  that  the  village  is 
being  sued  for  damage  due  to  the  bank's 
sidewalk  is  notice  to  the  bank.  Port 
Jervis  v.  First  Nat.  Bank,  96  N.  Y.,  550 
<1884).  See,  also,  Gold,  etc.,  Co.  v.  Nafc. 
Bank,  id.,  640.  Knowledge  of  the  presi- 
dent that  a  person  who  is  turning  prop- 
erty in  to  the  bank  is  insolvent  is  notice 
to  the  bank.  Oilman  v.  Second  Nat. 
Bank,  23  Hun,  498  (1881).  See,  also. 
Central,  etc.,  Bank  v.  Levin,  6  Mo.  App., 
543  (1879);  First  Nat.  Bank  v.  Fricke,  75 
Mo.,  178  (1881).  Cf.  First  Nat  Bank  v. 
Sherburne,  14  Bradw.  (111.),  566.  No- 
tice to  the  president  and  certain  stock- 
holders who  are  sent  to  investigate  for 
the  corporation  is  notice  to  the  corpora- 
tion. United  States  v.  San  Pedro,  etc., 
Co.,  17  Pac.  Rep.,  337  (N.  M.,  1888). 
Knowledge  of  a  president  in  regard  to 
property  which  he  sells  to  the  company 
is  not  notice  to  the  company.  Barnes 
V.  Trenton,  etc.,  Co.,  27  N.  J.  Eq.,  33 
<1876),  citing  cases.  Where  it  was  at- 
tempted to  impute  to  a  corporation  the 
knowledge  of  its  president  of  a  prior 
unrecorded  conveyance,  it  was  held 
this  could  not  be  done  where  the  knowl- 
edge was  general  and  not  specific  or 
official.  IT.  S.  Ins.  Co.  v.  Sh  river,  3  Md. 
Ch.,  381  (1851) ;  S.  C.  on  appeal,  sub  nom. 
Gen.  Ins.  Co.  v.  U.  S.  In?.  Co.,  10  Md., 
517  (1857).     Knowledge  of  the  president 


of  outstanding  equities  to  land  mort- 
gaged by  him  to  the  corporation  is  not 
notice  thereof  to  the  company.  Win- 
chester V.  Balti.  &  Susq.  R.  R.,  4  Md., 
331,  339  (1853).  Notice  to  a  stockholder 
who  is  also  president  of  another  com- 
pany is  not  notice  to  the  latter.  P'irst 
Nat  Bank  v.  Anderson,  5  S.  E.  Rep.,  343 
(S.  C,  1888).  The  company  is  bound  to 
take  notice  of  the  extent  of  a  power  of 
attorney  given  by  a  third  person  to  its 
president  Mechanics'  Banku  Schaum- 
berg,  38  Mo.,  228  (1866).  The  knowledge 
of  the  vendor  of  personalty  to  a  corpo- 
ration that  a  chattel  mortgage  exists  is 
not  necessarily  notice  to  the  corpora- 
tion, although  he  becomes  its  president 
and  general  manager.  It  is  for  the  jury 
to  decide  whether  there  are  not  bona 
fide  stockholders  who  would  be  injured 
by  such  a  result.  International,  etc., 
Co.  V.  McMorran,  41  N.  W.  Rep.,  510 
(Mich.,  1889).  Knowledge  of  one  who  is 
president  of  a  railroad  and  also  of  a 
bank,  where  the  bank  discounts  paper 
for  the  railroad,  is  notice  to  the  bank  if 
he  took  part  in  its  action.  Waynesville 
Nat  Bank  v.  Irons,  8  Fed.  Rep.,  1  (1881) ; 
and  see  the  note.  Notice  to  a  member 
of  a  copartnership  is  not  notice  to  a  cor- 
poration of  which  that  member  is  presi- 
dent Miller  v.  III.,  etc.,  R  R,  24  Barb., 
312  (1857).  President  and  treasurer  who 
stand  by  and  allow  another  to  purchase 
property  without  saying  that  the  com- 
pany has  a  claim  thereon  bind  the  com- 
pany thereby.  Mihills,  etc.,  Co.  v.  Camp, 
49  Wis.,  130  (1880).  Knowledge  of  a 
president  and  director  of  a  transfer  of 
stock  is  notice  to  the  company.  Factors', 
etc.,  Co.  V.  Marine,  etc.,  Co.,  31  La.  Ann., 
149  (1879).  Knowledge  of  a  vice-presi- 
dent is  not  notice  to  the  company. 
Fisher  v.  Murdock,  13  Hun,  485  (1878). 

•  Simmons,  etc.,  Co.  v.  Doran,  142  U.  S., 
417,  436  (1892). 
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whether  the  corporate  agent  received  the  knowledge  in  the  regular 
course  of  business. 

The  corporation  is  sometimes  chargeable  with  knowledge  of  facts 
which  are  known  to  one  of  its  directors ;  •  but  there  are  so  many 
exceptions  to  this  rule  that  the  only  safety  lies  in  a  study  of  the 
cases  themselves.^ 


1 A  corporation  is  chargeable  with  no- 
tice of  facts  known  to  its  directors 
,  whereby  the  corporation  acquired  title 
to  a  large  property  from  the  bondhold- 
ers of  a  foreclosed  company.  Rogers  v. 
New  York,  etc.,  Land  Co.,  134  N.  Y.,  197 
(1893).  Notice  to  a  director  is  not  no- 
tice to  the  company  except  "  in  the  busi- 
ness to  which  the  knowledge  is  material 
through  the  agency  of  such  director 
acting  either  alone  or  as  one  of  the 
board."  Buttrick  v.  Nashua,  etc.,  R.  E., 
63  N.  H.,  413  (1883).  The  knowledge  of 
a  patentee  that  a  label  claims  more  than 
is  correct  is  not  notice  to  a  corporation 
which  purchased,  owns  and  operates  the 
patent,  although  he  is  a  director.  Law- 
rence V.  Holmes,  etc.,  45  Fed.  Rep,  357 
(1891).  The  fact  that  a  director  in  a 
bank  negotiates  the  sale  of  commercial 
paper  to  it  does  not  charge  the  bank  with 
notice  of  defenses  to  the  paper.  Koehler 
V.  Dodge,  47  N.  W.  Rep.,  913  (Neb.,  1891). 
If  a  director  act  in  behalf  of  a  bank  in  a 
transaction  of  which  the  bank  takes  the 
benefit,  the  bank  is  chargeable  with  a 
knowledge  of  all  the  director's  acts  in 
such  transaction.  Smith  v.  South  Royal- 
ton  Bank,  33  Vt.,  841  (1859).  Notice  to 
a  director  who  is  acting  as  a  special 
agent  is  notice  to  a  bank.  Fulton  Bank 
V.  Benedict,  1  Hall  (N.  Y.),  480,  557 
(1829) ;  Farmers'  Bank  v.  McKee,  2  Pa. 
St,  318.  Notice  to  three  trustees  and 
superintendent  of  repairs  for  a  corpora- 
tion that  the  water  from  the  bank  build- 
ing was  not  properly  conducted  away  is 
notice  to  the  corporation.  "Jury  may 
presume  that  the  trustee  did  his  duty  by 
communicating  to  the  corporation  the 
Knowledge  he  bad  obtained,  and  which 
it  was  material  that  the  corporation 
shbuld  know."    Winne  v.  Ulster,  etc., 


Inst,,  37  Hun,  349  (1855).  Knowledge  of 
a  firm  dissolution  imparted  to  the  board 
by  a  director  at  a  regular  meeting  is  no- 
tice to  the  bank.  Bank  of  Pittsburgh 
V.  Whitehead,  10  Watts  (Pa),  397  (1840); 
In  re  Carew's  Estate  Act,  81  Beav.,  89 
(1862),  where  a  director  and  local  man- 
ager of  a  bank  obtained  possession  of 
certain  acceptances  without  considera- 
tion, had  them  discounted  by  the  bank 
and  carried  to  his  account,  which  was 
largely  overdrawn ;  and  the  bank  was 
held  to  have  notice  sufficient  to  prevent 
its  being  a  bona  fide  owner.  Notice  once 
given  to  a  board  of  directors  is  notice  to 
its  successor,  although  the  individuals 
constituting  it  are  all  diflferent  Mechan- 
ics' Bank  v.  Seton,  1  Pet,  299,  809  (1828). 
A  director  who  as  attorney  for  the  com- 
pany takes  an  acknowledgment  of  a 
mortgage  to  it  binds  the  company  with 
notice  when  he  had  previously  taken 
an  acknowledgment  of  an  unrecorded 
deed.  Fairfield,  etc..  Bank  v.  Chase,  73 
Me.,  226  (1881).  Contra,  Hauseman  v. 
Bldg.  Assoc,  81  Pa.  St,  256. 

2  Although  three  of  a  body  of  city 
commissioners,  who  have  defrauded  the 
city  by  a  conspiracy  in  expending 
money,  are  directors  in  a  bank  which 
advanced  the  money  to  the  city,  yet  the 
bank  may  collect  it  being  proved  that 
these  three  did  not  attend  directors' 
meetings  in  reference  to  the  matter  and 
did  not  act  for  the  bank  in  any  way  in 
regard  to  it  Mayor,  etc;,  v.  Tenth 
Nat'l  Bank,  HI  N.  Y.,  446  (1888).  See, 
also,  Nat'l  Park  Bank  v.  German,  etc., 
Co.,  53  N.  Y.  Super.  Ct,  367  (1886). 
Knowledge  of  a  director  that  a  note  is 
tainted  with  illegal  gambling  is  not  no- 
tice to  the  bank,  although  he  recom- 
mended it  for  discount    Shaw  v.  Clark, 
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A  corporation  has  notice  of  facts  which  are  known  to  all  its  offi- 
cers and  stockholders  and  especially  to  a  contracting  firm  that 


49  Mich.,  884  (1883).    The  fact  that  a 
cashier  who  discounts  a  note  for  a  cor- 
poration payee  is  also  a  director  in  the 
latter  is  not  notice  to  the  bank  of  facts 
known  to  the  corporation  payee.    First 
Nat'l  Bank  v.  Loghed,  38  Minn.,  396(1881). 
Knowledge  of  a  director  that  a  mem- 
ber of  a  firm  in  which  the  director  is 
also  a  member    has  withdrawn   there- 
from is  not  notice  to  the   corporation. 
But  it  was   proved   that  the   director 
had  no  management  or  interference  in 
the  corporate  affairs.    Powles  v.  Page, 
3  C.  B.,  16,  24,  81  (1846).     Where  a  di- 
rector causes  his   bank  to  discount  a 
note  which  he  holds  as  an  indorsee,  the 
bank  is  not  chargeable  with  knowledge 
of  facts  which   he  knows   and  which 
would  defeat  payment  Loomis  v.  Eagle 
Bank,  1  Disney  (Ohio),  385  (1859) ;  Louisi- 
ana State  Bank  v.  Seneeal,  13  La.,  535 
(1889).    Where  a  board  of  bank  direct- 
oi's  discounted  a  note  for  one  of  their 
number,  who  had  knowledge  of  fraud 
in  its  inception,  the  mater  was  held  lia- 
ble on  the  ground  that  the  knowledge 
of  the  director  which  was  not  commu- 
nicated to  any  other  director  could  not 
be  considered  notice  to  the  bank.    Ter- 
rell V.  Branch  Bank  at  Mobile,  12  Ala,, 
502  (1847).    And  see  Lucas  v.  Bank  of 
Darien,  3   Ala.  (O.  S.),  280,  821  (1830); 
Washington  Bank  v.  Lewis,  39  Mass.,  34 
(1889);   Commercial  Bank  v.  Cunning- 
ham, 41  Mass.,  270, 276  (1841) ;  First  Nat'l 
Bank  v.   Christopher,  40  N.  J.  L.,  435 
(1878).   Where  a  director  had  knowledge 
that  certain  bills  which  were  discounted 
at  the  bank  bad  been  given  originally 
as  accommodation  paper,  but  was  not 
present  when    the    board    discounted 
them,    and  did  not  communicate   his 
knowledge  to  any  one,  the  bank  was  not 
regarded  as  having  notice.    Farmers' 
&  Citizens'  Bank  v.  Payne,  35  Conn.,  444 
(1857);  Westfleld  Bank  v.  Cornen,  37  N. 
Y.,  330  (1867).    But  if  the  director  who 
has  such  knowledge  acts  for  the  bank 


in  discounting  the  note,  his  act  is  the 
act  of  the  bank,  and  the  latter  is  af- 
•  fected  with  his  knowledge.  National 
Security  Bank  v.  Cushman,  121  Mass., 
490  (1877) ;  Bank  of  U.  S.  v.  Davis,  3  Hill, 
451,  464  (1842).  Cf.  North  River  Bank  v. 
Ay  mar,  8  Hill,  263,  374  (1842). 

Notice  to  an  individual  director,  who 
has  no  duty  to  perform  in  relation  to 
such  notice,  cannot  be  considered  a 
notice  to  the  corporation.  And  even 
knowledge  of  the  president  that  certa'n 
deposits  were  only  to  be  drawn  in  a  cer- 
tain manner  was  held  not  to  be  knowl- 
edge of  the  bank  so  as  to  render  it  liable 
when  such  money  had,  unknown  to  the 
president,  been  wrongfully  withdrawn. 
Fulton  Bank  v.  N.  Y.  &  Sharon  Canal, 
4  Paigeri27,  136  (1833).  Knowledge  of 
directors  in  a  matter  of  their  own  in 
which  they  are  not  acting  for  the  cor- 
poration is  not  notice  to  the  latter.  So 
held  in  a  patent  case  where  this  defect 
of  actual  or  constructive  notice  enable^ 
the  legal  title  to  prevail  oyer  the  equi- 
table. Davis,  etc..  Wheel  Co.  v.  Davis, 
etc..  Wagon  Co.,  30  Fed.  Eep.,  699  (1884). 
An  insurance  company  taking  mort- 
gages subsequent  in  ,  date  to  an  unre- 
corded deed  of  the  same  premises  will 
not  be  charged  with  constructive  notice 
of  such  deed  by  the  fact  that  the 
grantor  and  mortgagor  was,  at  the  date 
of  the  deed  and  execution  of  the  mort- 
gages, a  director  in  the  insurance  com- 
pany. La  Farge  Fire  Ins.  Co.  v.  Bell, 
33  Barb.,  54,  61  (1856).  Knowledge  of 
a  director,  acquii'ed  by  reading  a  notice 
thereof  in  a  newspaper,  that  a  firm  has 
dissolved  and  that  certain  partners  are 
no  longer  liable,  is  not  notice  to  the  cor- 
poration ;  he  did  not  acquire  the  knowl- 
edge nor  was  it  given  to  him  for  the 
corporation.  Nat'l  Bank  v.  Norton,  1 
Hill,  573  (1841).  On  a  question  as  to 
the  ratification  by  a  company  of  the 
unauthorized  act  of  its  president,  where 
it  is  necessary  to  show  knowledge  on 
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owns  the  corporation  and  uses  it  to  carry  on  the  firm's  busi- 


ness.' 

Where  railroad  property  purchased  at  foreclosure  sale  is  trans- 
ferred by  the  purchaser  to  a  corporation  for'  the  bonds  and  stock 
of  the  latter,  the  New  York  court  of  appeals  holds  that  such  cor- 
poration "  paid  no  value,  and  held  the  property  subject  to  any 
equitable  lien  to  which  it  was  subject  in  the  hands  of  its  grantors."^ 

The  question  sometimes  arises  whether  a  director  or  officer  of  a 
corporation  is  chargeable  with  notice  of  all  facts  contained  in  the 
corporate  books.  The  general  rule  is  that  he  is  not  chargeable 
with  actual  knowledge  of  such  entries,'  but  such  entries  are  admis- 


the  part  of  the  company,  it  is  not  enough 
to  show  an  individual  knowledgo  on 
the  part  of  the  minority  of  the  board  of 
trustees,  even  if  a  knowledge  by  all  of 
them  in  their  individual  capacity,  and 
not  acting  as  a  board,  would  be  suffi- 
cient. Yellow  Jack,  etc.,  Co.  v.  Steven- 
son, 5  Nev.,  324  (1809).  A  corporation 
is  not  chargeable  with  any  knowledge 
of  a  deed  which  a  director  discovers  on 
examining  the  record  unofficially.  Far- 
rell  Foundry  v.  Dart,  36  Conn.,  376 
(1857).  Notice  to  a  director,  not  consti- 
tuted an  organ  of  communication  be- 
tween the  parties,  that  a  promissory 
note  was  made  to  be  discounted  for  a 
special  purpose,  is  not  notice  to  the 
bank,  although  the  director  was  present 
when  the  note  was  discounted.  Custer 
V.  Tompkins  County  Bank,  9  Pa.  St.,  37 
(1848).  Knowledge  by  a  director  of  a 
deed  drawn  by  him  professionally  is 
not  notice  to  the  corporation  whose 
subsequent  deed  of  the  same  property 
is  first  recorded.  Armstrong  v.  Abbott, 
17  Pac.  Rep.,  517  (Colo.,  1888).  Notice 
of  an  unrecorded  lien  does  not  come  to 
the  corporation  by  the  fact  that  a  stock- 
holder had  notice  and  that  he  after- 
wards became  an  officer.  Merchants', 
etc.,  Co.,  8  Monthly  L.  Eep.  (N.  S.),  91 
(Mass.  V.  S.  D.  C,  1855).  Knowledge 
of  a  director  that  a  bill  purchased  by 
company  is  accommodation  on  the  part 
of  the  drawee  is  not  knowledge  of  com- 
pany if  the  director  took  no  part  in  the 
purchase.  In  re  Peruvian  R'y  Co.,  L. 
R,   3  Ch.,  617  (1867).     Knowledge  ac- 


quired by  a  director  while  acting  as  a 
member  of  the  firm  which  sells  a  note 
to  the  company  is  not  notice  to  the  com- 
pany. Atlantic,  etc..  Bank  v.  Savery,  83 
N.  y.,  291  (1880).  Corporations  having 
common  directors  or  officers  are  not 
chargeable  with  knowledge  of  each 
other's  transactions  and  condition.  In 
re  Marseilles  Extension  R'y,  L.  R,  7  Ch. 
App.,  161  (1871).  See,  also,  in  general. 
Third  Nat'l  Bank  v,  Harrison,  3  McCrary, 
316 ;  West,  etc..  Bank  v.  Thompson,  124 
Mass.,  506. 

1  Holly  Manuf.  Co.  v.  New  Chester, 
etc.,  Co.,  48  Fed.  Rep.,  879  (1891). 

2  Vilas  V.  Page,  106  N.  Y.,  439,  465 
(1887).  See,  also,  ch.  XL.  Where  the 
officers  of  a  bank  use  its  funds  to  buy 
property  which  they  then  turn  into  a 
corporation  in  payment  for  stock,  the 
property  is  impressed  with  a  trust  and 
may  be  followed.  The  fact  that  they 
were  officers  of  the  corporation  also  is 
sufficient  to  give  it  notice.  The  bank 
may  follow  the  stock  or  the  property  at 
their  option.  Farmers',  etc.,  Bank  v. 
Kimball,  etc.,  Co.,  47  N.  W.  Rep.,  402 
(S.  D.,  1890).  A  consolidated  company 
takes  with  notice  of  facts  known  to  one 
of  the  companies  consolidated.  Joy  v. 
St.  Louis,  138  U.  S.,  1  (1891).  A  tripar- 
tite agreement  relative  to  a  right  of 
way  through  a  park  binds  the  suc- 
cessors of  one  of  the  companies.    Id. 

3  "There  is  no  rule  of  law  which 
charges  a  director  or  stockholder  of  a 
corporation  with  actual  knowledge  of 
its  business  transactions  merely  because 
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sible  in  evidence  against  him.'  They  are  not  admissible  as  evi- 
dence, however,  as  against  strangers.^ 

A  stockholder  is  chargeable  with  notice  of  entries  on  the  corpo- 
rate books  if  made  in  his  presence  and  he  personally  assented 
thereto.' 

But  "  a  shareholder  in  a  corporation  is  not  chargeable  with  con- 


he  is  s\ich  "director  or  stockholder." 
Hence  in  an  action  by  the  corporation 
for  an  accounting,  the  books  of  the 
company  are  not  competent  evidence 
to  establish  the  account  and  hold  him 
liable.  Rudd  v.  Robinson,  126  N.  Y., 
113  (1891).  A  director  suefl  by  a  stock- 
holder for  negligence  in  not  attending 
to  his  duties  is  not  presumed  to  have 
knowledge  of  all  that  is  shown  by  the 
books  of  the  company.  This  rule  ap- 
plies only  to  suits  between  the  company 
and  a  stranger.  Wallace  v.  Lincoln, 
etc..  Bank,  15  S.  W.  Rep.,  448  (Tenn., 
1891).  A  director  is  bound  to  take  no- 
tice of  calls  and  cannot  set  up  that  he 
had  no  actual  notice.  Spellier,  etc.,  Co. 
V.  Geiger,  23  Atl.  Rep.,  547  (Pa.,  1893). 
Knowledge  imparted  to  the  corpora- 
tion is  not  notice  to  its  president,  who 
buys  a  note  from  it  Peckham  v. 
Hendrew,  76  Ind.,  47  (1881).  The  rule 
that  a  bank  is  estopped  by  the  state- 
ment of  its  cashier  to  a  surety  that  his 
principal  had  paid  the  note  is  not  appli- 
cable where  the  surety  is  a  director  of 
the  bank,  for  he  will  be  conclusively 
presumed  to  know  whether  payment 
was  made.  His  knowledge  will  also  be 
imputed  to  a  firm  which  was  the  se- 
curity and  of  which  he  was  a  member. 
Merchants'  Bank  v.  Rudolf,  5  Neb.,  538 
(1877).  See,  also,  §  714,  supra.  Direct- 
ors' minute-book  is  evidence  against  a 
director.  Allison  v.  Goal,  eta,  Co.,  9 
S.  W.  Rep.,  336  (Tenn.,  1888);  First 
Nat'l  Bank  v.  Tisdale,  84  N.  Y.,  655 
(1881).  A  director  cannot  hold  the 
president  liable  on  a  loan  by  the  former 
to  the  corporation  made  on  representa- 
tions of  the  condition  of  the  corpora- 
tion. Hubbard  v.  Weare,  44  N.  W.  Rep., 
914  (Iowa,  1890). 


'  The  books  of  a  company  are  "  com- 
petent as  evidence  so  far  as  related  to 
any  entries  legitimately  contained  in 
them,  and  so  far  as  they  were  relevant 
to  the  issues  on  trial "  in  an  action  by 
creditors  to  hold  a  director  liable  for 
making  a  false  report  under  the  New 
York  statute.  Huntington  v.  Attrill, 
118  N.  Y.,  365  (1890).  Entries  in  corpo- 
rate books  may  be.  evidence  against  a 
director.  Rudd  v.  Robinson,  54  Hun, 
315  (1889).  Corporate  books  are  admis- 
sible in  evidence  to  show  money  re- 
ceived as  against  corporate  officer  on 
trial  for  embezzlement,  even  though  the 
entries  were  not  made  by  him.  Hum- 
phrey V.  People,  18  Hun,  393  (1879).  The 
minutes  of  a  directors'  meeting  are  evi- 
dence of  who  were  present  and  what 
was  done,  so  far  as  a  suit  between  the 
corporation  and  one  of  those  who  were 
present  is  concerned.  Olney  v.  Chad- 
sey,  7  R.  I,  234  (1863).  A  director  and 
vice-president  is  chargeable  with  knowl- 
edge of  what  is  on  the  corporate  rec- 
ords. First  Nat'l  Bank  v.  Tisdale,  84  N. 
Y.,  655  (1881).  Quaere,  as  to  entries  in 
miscellaneous  corporate  works.  Billings 
V.  Trask,  30  Hun,  314  (1883). 

2  Person  contracting  with  corporation 
is  not  bound  to  know  what  is  contained 
in  corporate  records.  Blair  v.  St  Louis, 
etc.,  R  R  Co.,  25  Fed.  Rep.,  684  (1885). 
Entries  in  corporation  books  of  matters 
relating  to  any  property  or  right  claimed 
by  them  can  never  be  evidence  for  them 
unless  made  so  by  act  of  the  legislature. 
Not  admissible  in  favor  of  corporation 
as  against  strangers.  Graville  v.  N.  Y., 
etc.,  R.  R  Co.,  84  Hun,  224  (1884).  See, 
also,  15  Wend.,  256,  note ;  Wait  on  In- 
solvent Corporations,  §  528. 

'  See  Abbott's  Trial  Evidence,  p.  53. 


(71) 
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structive  notice  of  resolutions  adopted  by  the  board  of  directors, 
or  by  provisions  in  the  by-laws  regulating  the  mode  in  which  its 
business'  shall  be  transacted  with  its  customers." ' 

The  question  of  serving  notice  or  papers  upon  corporations  in 
•.judicial  proceedings  is  discussed  elsewhere.^    The  publication  of  a 
notice  in  a  newspaper  is  not  notice,  unless  the  party  notified  is 
proved  to  have  read  the  notice.' 


1  So  held  where  a  stockholder  in  a 
telegraph  company  sued  it  for  negli- 
gence in  sending  a  message.  Pearsall  «• 
Western  U,  T.  Co.,  124  N.  Y.,  256  (1890X 
A  stockholder  is  not  chargeable  with 
knowledge  of  corporate  contracts  of 
which  as  a  fact  he  knows  nothing.  Tar- 
box  V.  Gorman,  31  Minn.,  63  (1883).  A 
stockholder  in  a  telegraph  company, 
who  is  suing  the  latter  for  missending 
a.  message,  is  not  chargeable  with 
knowledge  of  the  corporate  by-laws 
relative  to  the  sending  of  messages, 
even  though  he  be  a  stockholder. 
Pearsall  r.  Western  U.  Tel.  Ca.  44  Hun, 
532  (1887).  But  one  who  is  a  stock- 
liolder,  director  and  vice-president  is 
chargeable  with  knowledge  of  entries 
on  the  corporate  books.  First  Nat'l 
Bank  v.  Tisdale,  18  Hun,  151  (1879); 
afP'd,  84  N.  Y.,  655.  See,  also,  ch.  XXX 
One  who  is  a  stockholder  and  also  di- 
rector is  as  fully  bound  by  entries  in 
them  as  a  pai-tner  is  by  entries  in  the 
partnei-ship  books.  Montgomery  v.  Ex- 
change Bank,  6  Atl.  Rep.,  133  (Pa., 
1886).  Minutes  of  directors  were  held 
to  be  evidence  against  a  subscriber  to 
disprove  certain  defenses  set  up  by  him 
to  his  subscription.  Bedford  R  R.  Co. 
V.  Bowser,  48  Pa.  St,  29  (1864).  The 
cases  of  Union  Canal  Co.  v,  Loyd,  4 
Watts  &  S.  (Pa.X  393,  398 ;  and  Graff  v. 
Pittsburgh,  etc.,  R  R  Co.,  31  Pa.  St, 
489,  495  (1858),  hold  that  a  stockholder 
pi-esent  and  assenting  to  an  entry  on  the 
corporate  books  is  bound  by  it  But 
Hill  V.  Manchester,  eta,  Co.,  5  B.  &  Ad., 
866  (1833),  per  Parke,  B.,  holds  that 
corporate  minutes  are  not  admissible  on 
behalf  of  the  company  in  a  suit  against 
it  by  one  of  its  stockholders.    Corporate 


books  are  not  only  evidence  of  corpo- 
rate acts  when  they  are  to  be  proved, 
but  are  to  the  same  extent  evidence 
against  stockholders  who  are  charge- 
able with  knowledge  of  their  contents. 
Blake  v.  Griswold,  103  N.  Y.,  429  (1886); 
Billings  V.  Trask,  30  Hun,  314  (1883).  As 
between  stockholders,  the  books  of  a 
corporation  and  sworn  copies  thereof 
are  competent  evidence  to  show  the  acts 
of  a  corporation.  Hubbell  v.  Meigs,  50 
N.  Y.,  480  (1872).  See,  also,  Lindley  on 
Partnership,  p.  530 ;  Black  v.  Shreve,  13 
N.  J.  Eq.,  455:  Haynes  v.  Brown,  36 
N.  H.,  545 ;  Pittsburg  Coal  Ca  v.  Foster, 
59  Pa.  St,  365.  Where  a  person  is 
merely  in  possession  of  bank  stock  as 
collateral  security,  and  does  not  partici- 
pate in  the  meetings  of  the  stockhold- 
ers, and  is  not  recognized  by  the  stock- 
holders as  a  member,  he  is  not  such  a 
pai't  of  the  corporation  as  to  be  bound 
to  have  knowledge  of  the  facts  in  pos- 
session of  the  corporation  or  its  officei-s. 
Baker  v.  Woolston,  27  Kaa,  185,  189 
(1882).  A  pledgee  of  stock,  who  takes 
no  part  in  the  stockholders'  meetings  is 
not  chargeable  with  notice  of  a  lien 
which  the  corporation  has  on  property 
which  he  purchases.  Baker  v.  Wool- 
ston, 27  Kan.,  183  (1882). 

2  See  §  753. 

5  See  §  119,  siipra  Though  the  com- 
pany takes  a  newspaper,  the  announce- 
ment therein  of  a  dissolution  of  part- 
nership is  not  notice  to  it  Vernon  v. 
Manhattan  Co.,  22  Wend.,  183  (1839); 
aff'g  17  id.,  534.  Cf.  1  Hill,  578,  nota 
Contra.  Bank  of  S.  G  v.  Humphreys,  1 
McCord  (&  C),  388  (1821);  Martin  iv 
Walton,  1  McCord  (S.  C),  16.  Notice 
in  a  newspaper  taken  by  an  individual 
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Where  a  party  owns  all  the  stock  of  another  corporation  it  has 
been  held  that  he  is  chargeable  with  notice  of  entries  upon  its 
books.' 


is  not  notice.  Rawley  v.  Home,  3  Bing., 
2  (1835).  But  if  contained  in  a  news- 
paper taken  by  a  marine  insurance 
company  and  is  marine  news,  and  the 
president  knew  the  fact  involved,  the 


company  has  notice.     Green  v.  Mer- 
chants' Ins.  Co.,  37  Mass.,  403  (1830). 

•  Hamilton,  etc.,  Co.  v.  Iowa,  etc.,  Co., 
55  N.  W.  Rep,,  496  (Iowa,  1893). 
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CHAPTER  XLIV. 

RATIFICATION,  ACQUIESCENCE  OR  LACHES  AS  A  BAR  TO  A  STOCK- 
HOLDER'S ACTION  HEREIN. 


728.  Introductory. 

729.  Laches,  acquiescence  or  ratifica- 

tion as  a  defense  to  a  stockhold- 
er's action  to  remedy  illegal  cor- 
porate acts  which  are  prohib- 
ited by  statute  or  contrary  to 
public  policy. 

730.  Express  ratification  herein. 


g  731.  Stockholder  chargeable  with  la- 
ches only  after  he  has  a  full 
knowledge  of  the  facts. 

732.  What  length  of  time  constitutes 

laches  herein. 

733.  Miscellaneous  applications  of  the 

doctrine  of  laches  herein. 


§728.  Introductory. —  When  a  stockholder  brings  an  action  to 
remedy  the  frauds,  ultra  vires  acts  or  negligence  of  a  director  or 
third  person,  the  most  common  and  dangerous  defense  that  he  has 
to  encounter  is  the  defense  that  he  has  been  guilty  of  laches  in 
bringing  his  action.  Like  the  defense  of  contributory  negligence — 
a  modern  principle  of  law  that  defeats  many  actions  for  negligence  — 
so  the  defense  of  laches,  acquiescence  or  ratification  has  sprung  up 
to  defeat  stockholders'  actions  herein.  The  principles  which  gov- 
ern, define  and  explain  this  defense  have  become  well  settled. 
They  form  the  subject  of  this  chapter. 

§  729.  Laches,  acquiescence  or  ratification  as  a  defense  to  a  stoclc- 
1iolder''s  action  to  remedy  illegal  corporate  acts  which  are  prohibited 
hy  statute  or  contrary  to  puhlic  policy. — It  has  already  been  shown 
that  a  stockholder  may  bring  an  action  to  remedy  frauds,  negligence 
or  tdtra  vires  acts.  As  regards  the  frauds  and  negligence  of  corpo- 
rate ofiicers,  it  is  well  settled  that  laches  is  a  good  defense  to  a 
stockholder's  action  herein.  In  reference  to  ultra  vires  acts,  how- 
ever, which  are  tnala  prohibita  or  mala  in  se,  there  is  more  diflB- 
culty.  It  is  very  clear  that  no  assent  or  acquiescence  of  the  stock- 
holders can  validate  such  acts.' 

But  it  is  a  different  question  to  determine  whether,  after  long 


1  See  Kent  v.  Quicksilver  Min.  Co.,  78 
N.  Y.,  159,  186  (1879),  where  the  court 
says :  "A  corporation  may  do  acts  which 
affect  the  public  to  its  harm,  inasmuch 
as  they  are  per  se  illegal  or  are  malum 
prohibitum.  Then  no  assent  of  stock- 
holders can  validate  them."  A  contract 
in  which  the  directors  are  interested, 
being   void  by  statute,  cannot  be  en- 


forced on  the  ground  of  waiver  by  the 
corporation.  Barton  v.  Port  Jackson, 
etc.,  Ca,  17  Barb.,  897  (1854).  "Void" 
cannot  be  construed  aa  "  voidable  "  in  a 
statute  which  is  enacted  from  public 
policy,  and  not  for  the  benefit  of  parties 
only.  King  v.  Inhabitants,  etc.,  8  B.  & 
C.  466  (1826),  concerning  a  statute 
against  binding  out  children. 
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acquiescence,  the  stockholder  may  take  advantage  of  the  invalidity 
of  such  acts.  As  regards  acts  mala  prohihita  —  that  is,  acts  ex- 
pressly prohibited  by  statute  —  the  stockholder  may  be  barred 
from  complaining  thereof,  since  the  state,  through  its  attorney- 
general,  may  protect  the  interests  of  the  public.^  The  stockholder, 
however,  may  sue  on  the  ground  that  unless  the  evil  is  corrected 
the  state  may  forfeit  the  corporate  franchises.^  As  regards  acts 
mala  in  se,  probably  the  rule  will  depend  on  the  circumstances  of 
the  case.  If  the  stockholder  has  participated  in  the  act  or  know- 
ingly accepted  the  benefit  thereof,  the  court  will  not  aid  him,  since 
he  who  comes  into  equity  must  do  so  with  clean  hands.'  Thus 
where  a  lease  of  a  railroad  is  ultt^a  vires,  a  bill  in  equity  will  not 
lie  to  set  it  aside.  The  court  will  aid  neither  party,  they  being 
in  pari  delicto.*  When,  however,  a  stockholder  has  not  partici- 
pated or  knowingly  accepted  the  benefit  of  corporate  contracts 
which  are  mala  in  se,  there  would  seem  to  be  no  reason  why  mere 
delay  on  his  part  in  bringing  suit  to  set  aside  such  acts  should  be 
fatal  to  his  bill. 

§  730.  Express  ratification  herpin. —  There  are  in  general  two 
ways  in  which  a  stockholder  may  be  said  to  have  ratified  an  act 
of  the  directors  which  he  is  attempting  to  enjoin  or  set  aside. 
The  ratification  may  be  by  an  express  agreement  or  statement  to 
that  eifect,  or  it  may  be  by  such  laches  or  acquiescence  as  will 
amount  to  an  implied  ratification.^  Cases  involving  the  defense  of 
an  express  ratification  rarely  arise,  since  this  defense  is  easy  to 
prove.'  If  the  complaining  stockholder  participated  in  the  act 
complained  of,  he  of  course  is  barred  of  his  remedy.' 

1  See  Stewart  v.  Erie,  eta,  Ti-ans.  Co.,  *  St  Louis,  etc.,  R.  R  v.  Terre  Haute, 
17  Minn.,  S73  (1871);  and  in  Gray  v.  etc.,  R  R,  145  U.  S.,  393(1892). 
Chaplin,  2  Russ.  Ch.,  126  (1836),  the  court  ^  Thus,  in  Evans  v.  Smallcombe,  L.  R., 
said  that  the  stockholder  cannot  claim  3  H.  of  L.,  249  (1868) ;  afi'g  L.  R,  3  Eq., 
that  the  public  is  wronged.  "  If  a  pub-  769,  the  court  said :  "  Consent  might  be 
lie  right  is  to  be  enforced  it  must  be  at  either  express  or  might  be  inferred 
the  suit  of  those  to  whom  the  protec-  from  the  acquiescence  of  the  share- 
tion  of  public  rights  belongs."  Cf.  Ash-  holders  after  full  knowledge  of  the 
bury  R'y,  etc.,  Co.  v.  Riche,  L.  R,  7  H.  transaction  which  was  in  excess  of  the 
of  L.,  653  (1875);  a  C,  L.  R,  9  Ex.,  262.  powers  of  the  directors."  See,  also, 
That-which  is  forbidden  by  statute  can-  Kent  v.  Quicksilver  Min.  Co.,  78  N.  Y., 
not  be  ratified.     A.  C.  Nellis  Co.  v.  Nel-  159,  187  (1879). 

lis,  63  Hun,  63   (1891);  Taylor  v.  Chi-  "As  an  instance  of  express  ratifica- 

ohester,  etc.,  R'y  Co.,  L.  R.,  3  Ex.,  356  tion,  see  Allen  v.  Wilson,  28  Fed.  Rep., 

(1867).  677  (1886).     Cf.  %%  052. 662,  683. 

2  Manderson  v.  Commercial  Bank,  28  ^  Acquiescence  and  ratihcation  of  the 
Pa.  St,  379  (1857),  where  discounts  were  guaranty  by  one  railroad  of  stock  and 
being' improperly  made.  bonds  of  another  railroad,  the  stock  and 

3  See  §  39,  supra,  bonds  being  owned  by  directors  of  the 
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In  like  manner,  where  the  stockholder,  with  full  knowledge,  has 
accepted  the  benefit  of  the  act,  he  cannot  complain  thereafter.' 
But  the  defense  of  an  implied  ratification  is  more  difficult  to  es- 
tablish. An  implied  ratification  is  generally  spoken  of  as  laches. 
It  is  the  subject  of  the  remainder  of  this  chapter.^ 

§  731,  StocJcliolder  chargeable  with  laches  only  after  he  has  a  full 
knowledge  of  the  facts. —  Laches  is  a  defense  only  when  the  stock- 


f  ormor  company,  is  a  bar  to  an  action  to 
set  the  same  aside,  Barr  v.  N.  Y.,  etc., 
R  R,  125  N.  Y.,  263  (1891).  Although 
creditors  may  complain  of  a  mortgage 
given  to  directors  by  the  corporation 
when  largely  in  debt,  yet  the  president, 
who  is  also  a  large  stockholder  and  who 
signs  the  mortgage,  cannot  do  so.  Perry 
V.  Pearson,  25  N.  E.  Rep.,  636  (III.,  1890). 
Although  a  stockholder  voted  in  favor 
of  an  ultra  vires  lease,  yet  if  the  corpo- 
ration has  repudiated  the  lease,  the  es- 
toppel is  destroyed  and  the  stockhold- 
er's suit  may  continue.  Memphis,  etc., 
Co.  V.  Grayson,  -7  S.  Eep.,  122  (Ala.. 
1890).  Where  all  the  stockholders  unite 
in  the  issue  of  watered  stock  to  the 
president  for  his  own  use,  and  assent  to 
a  contract  between  him  and  the  com- 
pany, the  corporation  itself  cannot  sub- 
sequently complain.  Arkansas,  etc.,  Co. 
■V.  Farmers',  etc.,  Co.,  23  Pac.  Eep.,  954 
(Colo.,  1889).  A  purchaser  of  stock  that 
has  voted  for  an  issue  of  "watered" 
bonds  and  stock  is  estopped  from  com- 
plaining, even  though  the  issue  was 
prohibited  by  the  constitution  of  the 
state  —  Pennsylvania.  Wood  v.  Corry, 
etc.,  Co.,  44  Fed.  Rep.,  146  (1890).  A 
stockholder  who  votes  for  the  purchase 
of  property  from  a  director  cannot 
afterwards  complain.  Barr  v.  Pitts- 
burgh, etc.,  Co.,  51  Fed.  Eep.,  83  (1892). 
Where  an  act  by  the  directors  amounts 
to  a  preference  to  them,  the  corporation 
being  insolvent,  the  act  cannot  be  vali- 
dated by  a  vote  of  the  stockholders,  the 
directors  themselves  voting  a  majority 
of  the  stock.  Farmers'  L.  &  T.  Co.  v. 
San  Diego,  etc.,  St  R'y  Co.,  45  Fed. 
Eep.,  518  (1891).  See,  also,  in  general. 
Branch  v.  Jesup,   106    U.   S.,   468,  476 


(1872) ;  United  States  v.  U.  P.  R  R  Co., 
98  U.  8.,  569,  612  (1878).  If  all  of  the 
directors  and  stockholders  know  of  a 
sale  of  property  by  a  director  to  the 
corporation  and  do  not  object,  and  use 
the  property,  the  transaction  cannot  be 
set  aside.  Battelle  v.  Northwestern, 
etc.,  Co.,  33  N.  W.  Eep.,  327  (Mina, 
1887>  A  bondholder  who  is  a  party  to 
the  purchase  at  the  foreclosure  sale 
cannot  object  to  the  legality  of  the 
pi'oceedings.  Crawshaw  v.  Soutter,  6 
Wall,  789.  Knowledge  of  stockholders 
is  not  knowledge  of  the  corporation. 
Hence,  after  the  guilty  directors  are 
ousted  by  an  election,  the  corporation 
itself  may  sue.  Pacific  R  R  i;.  Mo.  P. 
R  R  Co.,  Ill  U.  S.,  505  (1884).  Unless 
inequitable,  or  rights  of  third  persons 
have  intervened.  Id.  "A  receipt  of 
money  as  a  part  of  the  earnings  of  a 
ccwporation  is  no  ratification  of  acts  of 
business  carried  on  outside  of  the  cor- 
poration without  knowledge  of  him 
who  is  sought  to  be  charged  with  them 
that  the  money  came  from  such  busi- 
ness." Central,  etc..  Bank  v.  Walker, 
66  N.  Y.,  424  (1876).  Stockholder  in  old 
and  new  company  who  aids  in  the  lat- 
ter's  improvement  of  property  pur- 
chased by  it  from  former  is  estopped 
from  objecting  to  validity  of  sala  St 
Louis,  etc.,  Co.  v.  Sandoval,  etc.,  Co.,  5 
N.  K  Eep.,  370  (Bl.,  1886). 

1  London  Assurance  Co.'8  Case,  5 
De  G.,  M.  &  G.,  465,  481  (1854).  See, 
also.  Weed  v.  Little  Falls,  etc.,  Ca,  31 
Mmn.,  154  (1883). 

2  See  First  Nat'l  Bank  v.  Drake,  29 
Kan.,  311  (1888),  for  a  definition  of  rati- 
fication. 
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holder,  with  a  full  knowledge  of  the  facts,  has  delayed  an  unreason- 
able length  of  time  in  bringing  his  action.  These  two  elements, 
knowledge  and  delay,  are  the  essential  elements  of  the  defense.' 
Until  the  stockholder  has  full  and  complete  knowledge  of  all  the 
essential  facts  which  would  be  likely  to  induce  him  to  institute  the 
action,  the  beginning  of  the  time  from  which,laches  will  run  cannot 
be  said  to  commence.^  Wliere,  however,  the  facts  would  be  well 
known  to  any  intelligent  man,  and  the  means  of  knowledge  are 
open  to  the  stockholder,  he  is  chargeable  with  knowledge  from  the 
date  when  he  should  have  ascertained  the  facts.' 

But  it  is  not  incumbient  on  the  stockholder  to  keep  himself  in- 
formed as  to  the  various  acts  of  the  corporation.  He  is  not  charge- 
able with  knowledge  merely  because  he  might  have  ascertained  the 
facts  by  an  examination  of  the  corporate  books.*    Moreover,  it  is 


1  See  the  leading  case  of  Cumberland 
Coal  Co.  V.  Sherman,  30  Barb.,  533(1859), 
quoting  from  Lewin  on  Trusts ;  and  the 
equally  important  case  of  Hoffman,  etc., 
Co.  V.  Cumberland,  etc.,  Co.,  16  Md.,  456 
(1860). 

2  Gilman,  etc,  R  R  Co.  u  Kelly,  77 
111.,  436  (1875).  Where  there  is  not  a 
full  disclosure  at  a  stockholders'  meet- 
ing the  members  present  are  not  bound 
by  their  assent  Ives  v.  Smith,  3  N.  Y. 
Supp.,  645  (1888)i 

'  Laches  must  be  denied  in  the  bill 
and  details  given  of  how  and  when 
knowledge  was  received  of  the  act  com- 
plained of.  Means  of  knowledge  are 
equivalent  to  knowledga  Laches  need 
not  be  pleaded  as  a  defense.  Credit  Co. 
V.  Arkansas,  etc.,  R  R,  15  Fed.  Eep.,  46 
(1883).  Thirteen  years'  delay  in  attack- 
ing a  consolidation  as  not  being  in  com- 
pliance with  statutory  provisions  is  a 
bar.  "  Whatever  is  suflScient  to  excite 
attention,  and  put  the  party  on  his 
guard  and  call  for  inquiry,  is  notice  of 
evei-ything  to  which  the  inquiry  would 
have  led.  When  a  person  has  sufiBcient 
information  to  lead  him  to  a  fact,  he 
shall  be  deemed  conversant  with  it" 
It  is  immaterial  whether  the  court  de- 
clare the  consolidation  void  or  voidable. 
Leavenwotth  County  v.  Chicago,  etc., 
R  R,  18  Fed.  Eep.,  209  (1883);  Taylor 
V.  South,  etc.,  R  R  Co.,  4  Woods  (U.  S.), 


575  (1883),  the  court  saying:  "The 
means  of  knowledge  are  the  same  thing 
in  effect  as  knowledge  itself.  .  .  .  Tlie 
circumstances  of  the  discoveiy  must  be 
fully  stated  and  proved,  and  the  delay 
which  has  occurred  must  be  shown  to 
be  consistent  with  the  requisite  dili- 
gence." See,  also,  Kelley'jy.  Newbury- 
port,  etc.,  R  R  Co.  (Mass.,  1886),  34  Am. 
&  Eng.  E'y  Cas.,  37.  In  the  case  of 
Phosphate,  etc.,  Co.  v.  Green,  L.  R,  7 
Com  PI.,  43  (1871),  it  was  held  that  to 
show  assent  and  acquiescence  it  is  not 
necessary  to  prove  the  acquiescence  of 
each  individual  shareholder.  It  is 
enough  to  show  circumstances  which 
are  reasonably  calculated  to  satisfy  the 
court  or  a  jury  that  the  thing  to  be  rat- 
ified came  to  the  knowledge  of  all  who 
chose  to  inquire,  all  having  full  oppor- 
tunity and  means  of  inquiry. 

••Stewart's  Case,  L.  R,  1  Ch.,  511 
(1866);  Stanhope's  Case,  id.,  161,  where 
the  court  said :  "  It  is  no  part  of  the 
duty  of  a  shareholder  to  look  into  the 
management  of  the  business.  ...  It 
is  not  enough  to  show  that  they  might 
have  become  acquainted  with  the  mis- 
management of  their  affair^.  It  must 
be  shown  that  they  did  so."  See  Ryan 
V.  Leavenworth,  etc.,  R'y  Co.,  31  Kan., 
365  (1879).  Also  Holmes  v.  Newcastle, 
etc.,  Co.,  45  L.  J.  (Clx),  383  (1876),  hold- 
ing that  knowledge  of  a  sale  of  property 
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the  well-established  rule  that  lapse  of  time  alone  cannot  support 
the  defense  of  laches.  There  must  be  both  knowledge  and  delay.' 
§  732.  Wliat  length  of.  time  constitutes  laches  herein. —  After  a 
stockholder  has  knowledge  of  or  is  chargeable  with  knowledge  of 
an  ultra  vires,  fraudulent  or  negligent  act  of  the  directors,  he  must 
institute  his  suit,  if  at  all,  within  a  reasonable  time  thereafter.^  As 
to  what  will  constitute  a  reasonable  time  depends  on  the  circum- 
stances of  the  case.  The  length  of  time  during  which  a  stock- 
holder may  delay  in  bringing  his  suit  varies  with  each  case,  accord- 
ing to  the  circumstances  of  that  case.  The  court  requires  that 
reasonable  promptness  be  exercised  so  that  large  investments  of 
new  money  or  radical  changes  in  the  ownership  of  the  stock  or 
property  may  not  be  prevented  or  jeopardized  by  an  unreasonable 
delay  on  the  part  of  a  stockholder  in  objecting  to  the  transaction. 
Various  illustrations  of  this  principle  of  law  are  given  in  the  notes 
below.^ 


is  not  knowledge  of  an  illegal  dividend 
from  the  proceeds.  See,  also,  Spackman 
V.  Evans,  L.  R,  3  H.'  of  L.,  171  (1868). 
See,  also,  Houldsworth  v.  Same,  id.,  363. 

'  Evans  v.  Smallcombe,  L.  R„  8  H.  of 
L.,  249  (1868);  aff'g  L.  E.,  3  Eq.,  769, 
the  court  saying :  "  Lapse  of  time  alone 
certainly,  would  not  make  valid  that 
which  at  the  beginning  was  invalid. 
.  .  .  Length  of  time  may,  in  many 
cases,  materially  assist  in  establishing 
the  presumption  of  acquiescence  in  an 
act  which  requires  a  confirmation  to 
give  it  validity.  But  then  it  is  not  time, 
but  the  acquiescence,  which  changes 
what  would  otherwise  be  a  void  act  into 
a  valid  one."  Ashhurst's  Appeal,  60  Pa. 
St.,  290  (1869),  where,  however,  the  court 
says  that  "acquiescence  is  presumed 
from  delay.*' 

^  In  the  case  of  Twin  Lick  Oil  Co.  v. 
Marbury,  01  U.  S.,  587  (1875),  Mr.  Justice 
Miller  gives  a  clear  statement  of  the  law 
herein.  Taylor  v.  South,  etc.,  R'y  Co., 
4  Woods  (U.  S.),  575  (1882);  Fredericks 
V.  Penn.  Canal  Co.,  2  Atl.  Rep.,  48  (Pa., 
1885).  See,  also.  Nashua,  etc.,  E.  R  Co. 
V.  Boston,  etc.,  R.  R  Co.,  37  Fed.  Rep., 
821,  826  (1886). 

3  Wliere  the  trustee  sells  trust  prop- 
erty to  himself  personally,  and  the  cestui 
que  trust  are  cognizant  thereof  and  do 


not  object  for  several  years,  they  can- 
not set  the  transaction  aside.  Hoyt  v. 
Latham,  148  U.  S.,  553  (1893).  See,  also, 
Foster  v.  Mansfield,  etc.,  R.  R ,  146  U.  S., 
88  (1892).  A  reorganization  agreement 
cannot  be  successfully  attacked  by 
stockholders  two  years  after  it  was 
made,  especially  where  the  stockholders 
do  not  offer  to  pay  the  debt  due  nor 
the  expenses  of  foreclosure,  and  where 
"  the  relief  they  ask  under  their  bill,  if 
granted,  would  not  only  be  valueless  to 
them  and  other  stockholders,  but  would 
saddle  the  company  with  a  vast  debt  of 
nearly  $25,000,000,  wholly  due,  and  bear- 
ing a  high  rate  of  interest."  Carey  v. 
Houston  &  T.  C.  R'y  Co.,  53  Fed.  Rep.,  671 
(Tex.,  1892).  Three  years'  time  having 
elapsed  before  a  stockholder  ascer- 
tained a  fraudulent  sale  of  the  com- 
pany's stock  by  the  directors  to  them- 
selves, relief  will  be  denied  where  that 
sale  has  been  of  great  benefit  to  the 
remaining  stock.  Squair  v.  Lookout  M. 
Co.,  42  Fed.  Rop.,  739  (1890).  Thirteen 
years'  delay  by  stockholders  in  com- 
plaining of  a  gift  of  town  lots  to  the 
town  by  a  committee  of  the  stockhold- 
ers upon  the  dissolution  of  the  corpora- 
tion is  fatal.  Norton  v.  Kellogg,  41  Fed. 
Rep.,  452  (1890).  A  delay  of  twenty 
years  in  complaining  that  a  lease  taken 
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There  has  been  considerable  doubt  and  difficulty  in  deternaining 
whether  the  statute  of  limitations  will  be  applied  by  a  court  of 
equity  to  cases  of  this  nature.     It  has  been  held  in  England  that 


by  the  company  was  due  to  the  fact 
that  a  part  of  the  dii-ectors  were  inter- 
ested in  the  stock  and  bonds  of  the  les- 
sor company  is  fatal.  Jesup  v.  111.  Cent. 
E.  E.,  43  Fed  Kep.,  483  (1890).  "  Means  of 
knowledge,  plainly  within  reach  of  stock- 
holders by  the  exercise  of  the  slightest 
diligence,  is  in  legal  effect  equivalent  to 
knowledge."  Id.  Laches  is  a  bar  to  a 
suit  against  a  corporation  the  same  as 
against  individuals,  especially  as  new 
stockholders  are  continually  coming  in. 
St.  Paul,  etc.,  E'y  v.  Sage,  49  Fed.  Eep., 
315  (1892).  Eleven  and  one-half  years  is 
no  bar  to  a  stockholder's  suit  to  set  aside 
illegal  bonds  and  a  mortgage,  where  no 
attempt  was  made  to  enforce  the  bonds. 
City  of  Chicago  v.  Cameron,  130  III,  447 
(1887).  Eleven  years'  delay  is  fatal  to  a 
complaint  that  another  corporation  has 
purchased  a  majority  of  the  stock  of  the 
corporation  in  which  the  complainant 
stockholder  holds  stock,  and  that  such 
purchaser  is  diverting  the  traffic  to  its 
own  line  and  is  wrecking  the  corpora- 
tion which  it  controls.  ■  Alexander  v. 
Searcy,  8  b.  E.  Rep.,  630  (Ga.,  1889). 

Where  for  seven  years  a  stockholder 
who  owned  a  majority  of  the  stock 
elected  himself  and  two  of  his  dummies 
as  directors  of  the  company,  and  caused 
the  board  to  vote  a  large  salary  to  him- 
self as  president  and  manager,  and  had 
leased  to  the  company  his  property  at  a 
large  rental,  the  salary  and  rental  ai'e 
illegal  and  void.  Where  the  company 
had  failed  to  pay  its  dividends  by  reason 
of  such  acts,  a  court  of  equity,  upon  the 
suit  of  another  stockholder,  ordered  the 
president  to  account  and  appointed  a 
receiver  of  the  company  and  directed 
that  its  affairs  be  wound  up.  Miner  v. 
Belle  Isle  Ice  Co.,  53  N.  W.  Eep.,  318 
(Mich.,  1893).  Although  a  stockholder 
may  enjoin  a  consolidation  of  his  com- 
pany with  another  under  a  statute 
passed  after  the  incorporation,  the  ob- 


ject of  the  consolidation  being  different 
from  that  of  the  original  corporation, 
yet  whei'e  the  stockholder  delays  apply- 
ing to  the  court  for  nearly  a  year  and  in 
the  meantime  the  consolidated  company 
has  boiTOwed  money  and  given  mort- 
gages, and  such  mortgages  are  about  to 
be  foreclosed,  the  complaining  stock- 
holder is  guilty  of  laches  and  his  rem- 
edy is  barred.  Eabe  v.  Dunlap,  35  Atl. 
Rep.,  959  (N.  J.,  1893).  Where  a  fraud- 
ulent foreclosure  was  made  on  Api-ll 
5th  and  the  fraud  became  known  on 
June  5th,  and  suit  was  brought  in  Sep- 
tember, the  suit  may  be  maintained,  no 
one  having  been  prejudiced  by  the  de- 
lay. Ex-Mission,  etc.,  Co.  v.  Flash,  33 
Pao.  Eep.,  600  (Cal.,  1893).  Where  a 
stockholder  delays  for  a  year  in  com- 
plaining of  a  sale  of  corporate  property 
to  two  of  the  directors,  and  innocent 
third  parties  have  acquired  rights  in  the 
property  in  the  meantime,  the  stock- 
holder's remedy  is  barred  by  his  laches. 
Snow  V.  Boston,  etc.,  Co.,  33  N.  E.  Rep., 
588  (Mass.,  1893).  Seven  years'  delay  in 
complaining  that  the  directors  issued 
bonjjs  to  themselves  for  no  considera- 
tion and  then  foreclosed  and  bought  the 
road  in  is  fatal.  Burgess  v.  St.  Louis,, 
etc.,  R  E.,  13  S.  W.  Eep.,  1050  (Mo., 
1890).  Where  a  pledgee  bank,  having  a 
right  to  sell  at  private  sale  and  without 
notice,  sells  the  pledge  through  its  pres- 
ident, who  buys  the  pledge  himself,  and 
the  president  openly  pays  the  bank  for 
it,  long  delay  on  the  part  of  the  bank  in 
complaining  is  fatal.  Eaymond  v.  Pal- 
mer, 6  S.  Eep.,  693  (La.,  1889).  Laches 
is  a  bar.  Moore  v.  Silver,  etc.,  Co.,  10  S. 
E.  Eep.,  679  (N.'  C,  1890).  A  consolida- 
tion of  railroads  under  an  amendment 
to  the  charter  may  be  prevented  by  a 
single  stockholder.  But.  several  years' 
delay  in  complaining  is  fatal.  The 
stockholder  then  can  only  recover  the 
value  of  his  stock  and  past  dividends. 


1139 


Digitized  by  Microsoft® 


§  732.] 


DELAY   AS   A   BAE   TO   STOCKHOLDEe's    ACTIONS.        [oH.  XLIV. 


the  statute  will  be  applied  to  a  corporate  action  to  compel  a  di- 
rector to  pay  over  to  the  corporation  money  received  by  him  as  a 
bribe,  and  that  the  statute  begins  to  run  from  the  time  when  the 


Deposit  Bank  v.  Barrett,  13  S.  W.  Rep., 
837  (Ky.,  1890).  Where  a  stockholder 
delays  in  bringing  a  suit  for  an  unrea- 
sonable length  of  time  for  the  purpose 
of  ascertaining  whether  the  act  com- 
plained of  will  be  profitable  to  him,  his 
suit  to  set  aside  the  act  will  fail.  Boyce 
V.  Montauk,  etc.,  Co.,  16  S.  E.  Rep.,  501 
(W.  Va.,  1893).  A  director's  purchase 
for  the  creditors  and  certain  mortgage 
bondholders  of  the  mortgaged  property 
at  a  foreclosure  sale  cannot  be  set  aside 
by  a  stockholder  five  years  after  the 
sale,  where  the  road  was  sold  for  all  it 
was  worth  and  was  badly  in  debt,  and 
required  large  expenditures,  and  there 
was  no  possible  means  of  raising  more 
money,  and  the  stockholders  knew  of  the 
condition  of  things  but  made  no  effort 
to  prevent  a  sale,  and  the  director  of- 
fered to  allow  the  stockholders  to  come 
into  a  reorganization,  and  offered  to  re- 
sell the  property  for  less  than  what  he 
paid  for  it  This  is  the  rule  even  though 
the  property  subsequently  becomes  very 
valuable  Osborne's  Adm'x  v.  Monks, 
21  S.  W.  Rep.,  101  (Ky.,  1893). 

Stock  voted  to  the  president  as  a  sal- 
ary at  a  meeting  where  his  presence  is 
necessary  to  form  a  quorum  may  be  re- 
covered back,  but  acquiescence  for  ten 
years  is  fatal.  United  States,  etc.,  Co. 
V.  Reed,  2  How.  Pr.  (U.  S.),  353  (1885). 
See,  also,  Spacknlan  v.  Evans,  L.  R.,  8 
H.  L.,  171  (1868) ;  Downes  v.  Ship,  id., 
343 ;  Ashhursb's  Appeal,  60  Pa.  St.,  890 
(1869) ;  Zabriskie  v.  Hackensack,  etc.,  R. 
R.  Co.,  18  N.  J.  Eq.,  178  (1867);  Nashua, 
etc.,  R.  R.  V.  Boston,  etc.,  R.  R.,  37 
Fed.  Rep.,  831,  826  (1886);  London,  etc., 
Assoc.  V.  Kelk,  19  W.  N.,  67  (1884) ;  Mc- 
Loughlin  v.  Detroit,  etc.,  R'y  Ca,  8 
Mich.,  100  (1860):  Gray  v.  Chaplin,  2 
Russ.  Ch.,  126  (1836),  where  the  stock- 
holder had  acquie.sced  forty-seven  years 
in  an  ultra  vires  lease.  In  the  case  of 
Mills  V.  Central  R.  R.  Co.,  41  N.  J.  Eq., 


6  (1886),  it  was  very  properly  held  that 
a  delay  of  fifty-four  days  was  no  bar, 
and  also  that  a  failure  to  vote  against 
the  act  was  no  bar.  In  the  case  of  Gif- 
ford  V.  N.  J.  R.  R.  Co.,  10  N.  J.  Eq.,  171 
(1854),  a  delay  of  twenty  years  was  held 
to  be  a  bar.  In  the  following  cases  the 
court  held  delay  to  be  a  bar :  Peabody 
V.  Flint,  88  Mass.,  54  (1863),  the  delay 
being  three  and  one-half  years;  Greg- 
ory V.  Patchett,  33  Beav.,  595  (1864),  six 
years;  International,  etc.,  R.  R.  Co.  v. 
Bremond,  53  Tex.,  96  (1880),  two  years ; 
Graham  v.  Birkenhead,  etc.,  Co.,  2  Mac. 
&  G,  146  (1850),  eighteen  months; 
Kitchen  v.  St.  Louis,  etc.,  R'y  Co.,  69 
Mo.,  334  (1878),  two  years ;  Boston,  etc., 
R.  R  Co.  V.  N.  Y.  &  N.  E.  R.  R  Co.,  13 
R.  1,  360  (1881) ;  Ashhurst's  Appeal,  60 
Pa.  St.,  390  (1869),  seven  years;  Shel- 
don, etc.,  Co.  V.  Eickemeyer,  etc.,  Co., 
90  N.  Y.,  607  (1883),  four  years;  Pneu- 
matic Gas  Co.  V.  Berry,  113  U.  S.,  332 
(1884);  Graham  v.  Boston,  etc.,  R  R 
Co.,  118  a.  S.,  161  (1886);  In  re  Pinto 
Silver  Min.  Co.,  L.  R,  8  Ch.  D.,  373; 
Royal  Bank  of  Liverpool  v.  Grand  Junc- 
tion R  R.  Co.,  125  Mass.,  490  (1878) ;  In 
re  Magdalena,  etc.,  Co.,- 6  Jur.  (N.  S.), 
975  (1860),  where  a  delay  of  two  years 
was  held  a  bar ;  Brotherhood's  Case,  31 
Beav.,  365  (1363),  twelve  years ;  Hervey 
V.  Illinois,  etc.,  R'y  Co.,  38  Fed.  Rep., 
169  (1884);  Thompson  v.  Lambert,  44 
Iowa,  339  (1876) ;  Vigers  v.  Pike,  8  CI. 
&  Fin.,  562,  650  (1840);  Zabriskie  v. 
Cleveland,  etc.,  R  R  Co.,  33  How.,  381 
(1859);  Allen  v.  Wilson,  38  Fed.  Rep., 
677  (1886).  Of.  Boardman  v.  Lake 
Shore,  etc.,  R'y  Co.,  84  N.  Y.,  157  (1881); 
Badger  v.  Badger,  3  Wall.,  87;  Har- 
wood  V.  Railroad  Co.,  17  Wall.,  78; 
Rochdale  Canal  Co.  v.  King,  3  Sim.  (N. 
S.),  89 ;  §§  161,  163,  198,  supra.  Seven- 
teen years'  delay  bars  the  right  of  pre- 
ferred stockholders  to  reach  a  fund 
which  was  to  be  given  them  as  a  com- 
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corporation  discovers  the  facts.*    And  a  similar  rule  seems  to  pre- 
vail in  various  of  the  United  States.- 


promise  by  first  bondholders,  a  fore- 
closure by  second  bonds  having  subse- 
quently followed.  Sullivan  v.  Portland, 
etc.,  E.  R  Co.,  94  U.  S.,  806  (1877). 
Five  years'  delay  in  attacking  consoli- 
dation is  too  late.  Bell  v.  Penn.,  etc., 
R.  R.  Co.,  10  Atl.  Rep.,  741  (N.  J.,  1887). 
-But  a  delay  of  eleven  years  and  a  half 
was  held  not  fatal  to  a  stockholder's  ac- 
tion to  set  aside  an  ultra  vires  issue  of 
bonds,  where  the  railroad  had  been 
abandoned,  the  bonds  never  dealt  in 
nor  enforced,  and  the  complainant  had 
in  view  the  removal  of  the  lien,  and  in- 
tended to  proceed  and  construct  the 
road.  City  of  Chicago  v.  Cameron,  11 
N.  E.  Rep.,  899  (111.,  1887).  Four  years' 
delay  in  suing  to  set  aside  an  ultra 
vires  assignment  of  property  held  fatal. 
Descombes  v.  Wood,  4  S.  W.  Rep.,  82 
(Mo.,  1887).  Where  a  corporation  is  in- 
solvent, and  turns  in  its  property  at  a 
fair  price  to  a  creditor  whose  debt  is 
also  secured  by  the  guaranty  of  the 
president  of  the  corporation,  and  the 
creditor  at  once  sells  the  property  to 
the  president  at  an  advanced  pri6e,  a 
stockholder  who  delays  suit  for  two 
years,  during  which  time  the  property 
becomes  valuable  and  the  president, 
who  purchased,  dies,  is  barred  from 
complaining.  Hancock  v.  Holbrook,  3 
S.  Rep.,  351  (La.,  1888).  Laches  bars  the 
right  of  preferred  stockholders  to  object 
to  an  ultra  vires  lease.  Emerson  v.  N. 
Y.,  etc.,  R.  R.,  14  R.  L,  555  (1884) ;  afE'g 
Boston,  etc.,  R.  E.  v.  N.  Y.,  etc.,  R.  R., 
13  id.,  260 ;  Butterfleld  v.  Cowing,  30  N. 
E  Rep.,  369  (N.  Y,  1889).  Three  years' 
delay  fatal  to  stockholders'  suit  to  com- 
pel treasurer  to  pay  back.  Dunphy  v. 
Travelers',  etc..  Association,  16  N.  E. 
Rep..  436  (Mass.,  1888).  A  lease  of  cor- 
porate property  may  be  ratified  by  one 
hundred  days'  delay  of  the  company  in 
repudiating  it,  the  lessee  in  the  mean- 
time expending  money  thereon.  Hoosac, 
etc.,  Co.  V,  Donat,  16  Pac.  Rep.,   157 


(Col.,  1888).  A  lessor  railroad  cannot, 
nineteen  years  after  the  lease,  sue  in 
equity  to  set  aside  the  lease  as  ultra 
vires.  Laches  is  a  bar.  St.  Louis,  etc., 
R.  R  V.  Terre,  etc.,  R.  R.,  38  Fed.  Rep., 
357  (1888).  Ten  years'  delay  bars  an  ac- 
tion by  a  stockholder  to  set  aside  a 
fraudulent  foreclosure  of  a  mortgage 
given  by  the  company.  Foster  v.  Mans- 
field, etc.,  R.  R,  36  Fed.  Rep.,  637  (1888). 
Seven  years'  laches  is  fatal  to  a  stock- 
holder's complaint  that  a  majority  of 
the  stockholders  had  committed  fraud 
and  brought  about  the  pending  fore- 
closure. Alexander  v.  Seax'cy,  8  S.  E. 
Rep.,  630  (Ga.,  1889).  A  lease  of  a 
water  company's  property  to  an  ice 
company,  with  the  privilege  to  the 
stockholders  of  the  former  to  take  stock 
in  the  latter,  will  not  be  set  aside  at  the 
instance  of  stockholders  who  did  not 
offer  to  take  such  stock  untn  too  late, 
and  who  delayed  complaining  until  after 
the  ice  company  proved  a  success. 
Shaaber's  Appeal,  17  Atl.  Rep.,  309  (Pa., 
1889).  The  time  consumed  by  the  guilty 
ofiicers  in  legal  proceedings  to  collect 
their  gains  is  not  included  in  the  time 
which  constitutes  laches  on  the  stock- 
holders' part  Davis  v.  Gemmell,  17  Atl. 
Rep.,  359  (Md..  1889).      ♦ 

1  Metropolitan  Bank  v.  Heiron,  L.  R, 
5  Ex.  D.,  319  (1880).  The  statute  of  lim- 
itations is  no  bar  to  an  action  against  a 
director  for  fraud,  when  notice  of  the 
fraud  came  only  to  the  directors,  part  of 
whom  were  also  implicated.  Me  Fitz- 
roy,  etc.,  Co.,  50  L.  T.  Rep.,  144  (1884). 

2  Watts'  Appeal,  78  Pa.  St,  370  (1875). 
See,  also,  Taylor  v.  South,  etc,  R  R  Co., 
4  Woods,  575  (1883).  Also  in  California. 
See  Dannmeyer  v.  Coleman,  11  Fed. 
Rep.,  99  (1883),  holding  that  in  CaUfor- 
nia  the  three-years'  limitation  to  actions 
based  on  fraud  after  discovery  thereof 
applies  to  directors'  frauds  herein.  But 
see  Phillippi  v.  PhUlippi,  115  U.  S.,  151 ; 
Twin  Lick,  etc.,  Co.  v.  Marbury,  91  U.  S., 
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In  general  a  court  of  equity  will  apply  the  statute  or  will  not 
apply  it  as  may  seem  most  just,  and  will  even  shorten  the  time.* 

The  statute  of  limitations  is  no  bar  to  a  receiver's  action  to  re- 
cover back  from  directors  a  salary  which  was  paid  in  breach  of 
trust.'^ 

§  733.  Miscellaneous  applications  of  the  doctrine  of  laches  herein. 
It  is  well  settled  that  the  ratification  of  an  act  which  the  stock- 
holder might  have  complained  of  does  not  authorize  or  ratify  in 
advance  a  repetition  of  that  act.'  A  stockholder's  right  to  object 
to  a  director's  act  can  be  exercised  by  him  alone.*  It  is  also  well 
established  that  the  ratification  which  will  bind  a  stockholder  must 
be  by  himself  alone.  It  cannot  be  by  the  other  stockholders.*  But 
the  acquiescence  of  a  stockholder  bars  an  action  by  any  transferee 
of  that  stock." 

If  neither  the  defendants  nor  others  have  been  induced  by  the 
delay  to  act  upon  the  matters  which  are  complained  of,  laches  is 
no  bar  to  the  stockholder's  action.'  The  question  of  laches  can  be 
raised  by  demurrer.^ 


587  (1875);  Moyle  v.  Landers,  21  Pac. 
Rep.,  1133  (Oal.,  1889).  See,  in  general, 
Coit  V.  Campbell,  82  N.  Y.,  509,  514; 
Farnam  v.  Brooks,  9  Pick.,  242 ;  Godden 
V.  Kimmell,  99  V.  S.,  201,  210 ;  Preston 
V.  Preston,  95  17.  S.,  200;  Badger  v. 
Badger,  2  Wall.,  87 ;  Medder  v.  Norton, 
11  Wall.,  442;  Bowman  v.  Watlien,  1 
How.,  188;  Beokford  v.  Wade,  17  Ves., 
87.  The  statute  of  limitations  is  a  bar 
to  an  action  against  directors  for  negli- 
gence in  allowing  overdrafts  and  illegal 
loans.  Williams  v.  Halliard,  38  N.  J. 
Eq.,  373,  377  (1884).'  An  action  against 
a  third  person  to  recover  money  paid  by 
the  corporation  to  him  for  stock  must 
be  brought  within  six  years  or  it  is 
barred  by  the  statute  of  limitations. 
Pierson  v.  McCurdy,  33  Hun,  520  (1884). 
But  in  Pierson  v.  Morgan,  20  Abb.  New 
Cases  (N.  Y.,  1887),  and  Brinkerhoff  v. 
Bostwick,  99  N.  Y.,  185  (1885),  the  ten- 
year  statute  was  applied  to  fraud.  The 
statute  of  limitatioDs  may  constitute  a 
bar  to  an  action  by  the  corporation 
against  its  secretary  for  funds  appropri- 
ated by  him.  Landis  v.  Saxton,  16  S. 
W.  Rep.,  912  (Mo.,  1891).  i 


1  Sullivan  v.  Portland,  etc.  R..R,  94 
U.  S.,  806,  811  (1876).  See,  also,  JErnest 
V.  Croysdill,  3  De  G.,  F.  &  J.,  175  (1860); 
Flitcroft's  Case,  L.  R,  31  Oh.  D.,  519. 

2  Ellis  V.  Ward,  20  N.  E.  Rep.,  671  (111., 
1889).  The  statute  of  limitations  is  no 
bar.  A  court  of  equity  is  governed  by 
the  rules  of  laches  instead.  Id.,  25  N.  E. 
Rep.,  530  (111.,  1890). 

3  Irvine  v.  Union  Bank  of  Australia, 
37  L.  T.  (N.  S.),  176  (1877);  S.  C,  L.  R.,  2 
App.,  366 ;  Bloxham  v.  Metropolitan  R'y 
Co.,  L.  R,  3  Ch.,  337,  354  (1868). 

*  Taylor  v.  Chichester,  etc.,  R  Co., 
L.  R,  2  Ex.,  356,  378  (1867). 

«  Hazard  v.  Durant,  11  R  L,  195  (1875). 
This  principle  of  law  is  substantially  a 
mere  restatement  of  the  principle  that 
the  majority  cannot  bind  the  minority 
as  regards  ultra  vires  acts :  nor  can  the 
directors.  See  Gallery  v.  Nat'l  Ex.  Bank, 
41  Mich.,  169  (1879). 

« See  §  785,  infra. 

"Whitman  v.  Bowden,  3  S.  E.  Rep., 
630  (S.  C,  1887). 

8  Crumlisle  v.  Shenandoah,  etc,  R  R 
Co.,  38  W.  Va.,  623  (1886). 
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Delay  due  to  the  fact  that  a  bill  had  previously  been  filed  and 
dismissed  on  technical  grounds  is  not  laches.' 

If  it  is  evident  that  the  stockholder  is  waiting  to  see  whether 
the  unauthorized  act  will  be  profitable  to  the  corporation,  the 
court  will  refuse  to  grant  hiin  any  relief.^  So,  also,  if  the  stock- 
holder, after  a  full  knowledge  of  the  facts,  stands  by  and  allows 
large  operations  to  be  completed  or  money  expended  or  alterations 
to  be  made  before  he  brings  suit,  he  is  guilty  of  laches,  and  his 
remedy  is  barred.^ 

Although  a  corporate  debt  is  not  incurred  with  the  formalities 
required  by  statute,  yet  acquiescence  therein  by  a  stockholder  bars 
any  complaint  by  him.'' 


1  Miner  v.  Belle  Isle  Ice  Co.,  53  N.  W. 
Rep.,  218  (Mich.,  1892). 

2  Story's  Eq.  Jurisprudence,  §  1539a; 
Kitchen  v.  St.  Louis,  etc.,  E'y  Co.,  69 
Mo.,  224  (1878);  Gregory  v.  Patchett,'33 
Beav.,  595  (1864);  Atchison,  etc.,  R  R 
Co.  V.  Fletcher,  10  Pac.  Rep.,  596  (Kan., 
1886);  Banks  v.  Judah,  8  Conn.,  145 
(1830);  Watts'  Appeal,  78  Pa.  St.,  370 
(1875) ;  Sheldon  v.  Eickemeyer,  etc.,  Co., 
90  N.  Y.,  607  (1883). 

'  Same  cases ;  also  Houldsworth  v. 
Evans,  L.  R.,  3  H.  of  L.,  363,  376  (1868). 
Belay  of  eight  months  held  fatal.  Great 
Western  E'y  Co.  v.  Oxford,  etc.,  R'y  Co., 
8  De  G.,  M.  &  G.,  341.(1853).  See,  also, 
Boston,  etc.,  R  R.  Co.  v.  N.  Y.  &  N.  E. 
R.  R  Co.,  13  R  I.,  260  (1881);  Aurora, 
etc.,  Soc.  V.  Paddock,  80  111.,  363  (1875) : 
Stewart  v.  Erie,  etc.,  Trans.  Co.,  17 
Minn.,  373  (1871).  Goodin  v.  Cincinnati, 
etc.,  R.  R  Co.,  18  Ohio  St,  150  (1868). 
In  the  well-considered  case,  however, 
of  Covingtoi),  etc.,  R  R.  Co.  Vt  Bowler's 
Ex'rs,  9  Bush,  570,  the  court  held  that  a 
dfelay  of  six  years  was  not  a  bar  to  the 


stockholder's  remedy;  and  the  court 
said  that  "  merely  remaining  passive 
does  not  deprive  a  party  of  the  right  to 
seek  redress  unless,  in  addition  thereto, 
he  does  some  act  to  induce  or  encourage 
others  to  expend  their  money  or  to  alter 
their  conditions,  and  thereby  render  it 
unconscientious  for  him  to  enforce  his 
rights."  But  see  Pacific  R.  R  v.  Mis- 
souri Pac.  R'y,  111  U.  8.,  505;  reversing 
13  Fed.  Rep.,  641,  holding  that  delay 
pending  appeal  is  not  fatal.  See,  also, 
g§  161,  163,  supra.  A  stockholder  who 
lies  by  and  allows  his  corporation,  which 
is  not  a  success,  to  be  merged  with  other 
property  into  a  new  company,  payment 
being  made  in  stock  of  the  latter  com- 
pany, and  tlie  enterprise  proves  a  suc- 
cess, cannot  cause  to  be  set  aside  an 
assessment  to  pay  a  debt  incurred  for 
expenses  in  bringing  about  such  results. 
Taylor  v.  North  Star,  etc.,  Co.,  21  Pac. 
Rep.,  753  (Cal.,  1889). 

*  Manhattan  H.  Co.  v.  Boland,  18  Atl. 
Rep.,  438  (Pa.,  1889). 
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PARTIES,  PLEADINGS,  ETC.,  IN  SUITS  BY  STOCKHOLDERS  IN  BEHALF 
OF  THE  CORPORATION— SUITS  BY  OR  AGAINST  THE  CORPORA- 
TION IN  GENERAL. 


A.  SUITS  BY  STOCKHOLDERS  IN  BEHALF 
OF  THE  CORPORATION. 

§  734  Jurisdiction  of  the  court  —  Fed- 
eral courts  —  La w  and  equity — 
Foreign  corporations. 

735.  Parties     plaintiff  —  Who     may- 

bring  the  suit  —  Unregistered 
transferees  —  Stock  that  has 
voted  in  favor  of  the  act  — 
Sniall  stockholders  —  Corpo- 
rate creditors. 

736.  Rule  when  the  plaintiff   stock- 

holder sues  in  the  interest  of  a 
rival  company,  or  purchases 
his  stock  for  the  purpose  of 
bringing  suit  —  Rule  in  federal 
courts  against  suits  by  trans- 
ferees. 

737.  The     complainant     stockholder 

must  sue  in  behalf  of  himself 
and  other  stockholders. 

73&  Parties  defendant  herein  —  The 
coi-poration —  Directors — Third 
persons. 

789.  Complainant's  bill  must  not  im- 
properly, join  two  or  more 
causes  of  action  herein. 

740.  Complainant  must  allege  that  he 

requested  the  corporation  to 
bring  the  suit,  and  that  the  cor- 
poration refused  or  neglected 
to  do  so. 

741.  When  such  an  allegation  may  be 

omitted. 

742.  Miscellaneous  allegations  of  the 

complaint 

748.  Prayer  for  relief. 

744.  Property  received  under  the  act 
objected  to  must  be  returned 
upon  that  act  being  set  aside. 


§  745.  Injunction  restraining  the  cor- 
porate officers  and  others  from 
doing  specified  acts. 

746.  Injunction  against  corporate  of- 

ficers acting  at  all  —  Appoint- 
ment of  a  receiver. 

747.  Miscellaneous  remedies. 

748.  The  complaining  stockholder  con- 

trols the  conduct  of  the  suit  — 
Similar  suits  elsewhere  —  The 
results  of  the  suit  belong  to  the 
corporation. 

749.  No  contribution  among  the  di- 

rectors. 

B.  SUITS  BY  OR  AGAINST  THE  CORPORA- 
TION IN  GENERAL. 

§  750.  The  discretion  of  the  directors  in 
refusing  to  institute  or  to  de- 
fend an  action  involving  cor- 
porate interests  is  not  generally 
interfered  with  by  the  courts. 

751.  Suits  by  and  against  the  corpora- 

tion—  Must  be  in  corporate 
name. 

752.  Service — Appearance — Answer. 

758.  Allegation  and  proof  of  incorpo- 

ration. 

754.  Confession  of  judgment 

755.  Injunction  and  contempt 
Contempt  and  sequestration. 
Foreign   corporations    may   sue 

and    be   sued  —  Stockholders' 
suits  against  foreign  corpora- 
tions. 
Service  in  suits  against  a  foreign 
corporation. 

759.  Jurisdiction  of  the  federal  courts. 


756. 
757. 


758. 


A.  SUITS  iBT  stock;holdees  in  behalf  of  the  coepoeation. 

§734.  Jurisdiction  of  the  court — Federal  courts  —  Law  and 
equity  —  Foreign  corporations. —  There  has  been  some  difficulty 
in  determining  whether  the  federal  courts  have  jurisdiction  of  a 
stockholder's  suit  herein  when  the  corporation  and  such  directors 
as  must  be  made  parties  are  citizens  of  one  state  and  the  complain- 
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ant  stockholder  is  a  resident  of  anotiier  state.  Inasmuch  as  the 
suit  is  for  the  benefit  of  the  corporation,  it  has  been  claimed  that 
the  non-residence  of  the  stockholder  is  insufficient  to  give  jurisdic- 
tion. The  federal  courts  have  decided,  however,  that  such  juris- 
diction exists,  and  it  is  in  these  courts  that  a  large  proportion  of 
these  suits  are  brought.' 


1  Dodge  V.  Woolsey,  18  How.,  331; 
Greenwood  v.  Freight  Co.,  105  U.  S.,  13 
(1881);  Pond  v.  Vt  Valley  R.  R.  Co.,  13 
Blatch.,  280  (1874),  the  court  holding 
also  that  the  complainant  might  omit 
a8  party  plaintiff  a  stockholder  residing 
in  the  state  of  the  corporation.  See, 
also,  Hatch  v,  Chicago,  etc.,  R.  R  Co.,  6 
Elatch.,  105  (1868);  Foote  v.  Linck,  5 
McClain,  616  (1853) ;  Bell  v.  Donohue,  17 
Fed.  Rep.,  710  (1883),  holding  that  the 
court  has  no  jurisdiction  if  the  stock- 
holder and  one  of  the  defendants,  a 
third  person,  who  is  alleged  to  have  de- 
frauded the  corporation,  are  citizens  of 
the  same  state.  See,  also,  Burke  v. 
Flood,  1  Fed.  Rep.,  541  (1880).  Defend- 
ant cannot  demand  trial  by  jury. 
Brinckerhoff  v.  Bostwick,  105  N.  Y., 
567  (1887);  21  N.  E.  Rep.,  1044  (1889). 
Cf.  La  Grange  v.  State  Treasurer,  34 
Mich.,  468  ( 1873).  In  Hawes  v.  Oakland, 
104  U.  S.,  450  (1881),  the  court  vigorously 
denounced  transfers  of  stock  made  for 
the  purpose  of  giving  the  federal  courts 
jurisdiction.  The  ninety-fourth  rule 
was  made  in  consequence  thereof. 
Where  "  the  parties  on  one  side  of  the 
controversy  are  citizens  of  New  Jersey, 
and  those  on  the  other  side  of  the  con- 
troversy arc  a  New  Jersey  corporation 
and  other  citizens  of  New  Jersey  as 
well  as  a  Pennsylvania  corporation  and 
citizens  of  Pennsylvania  and  of  Mary- 
land, ...  all  the  parties  on  one 
side  of  this  controversy  not  being  citi- 
zens of  different  states  from  all  those 
upon  the  other  side,  the  citizenship  of 
the  parties  did  not  bring  the  case  within 
the  jurisdiction  of  the  circuit  court" 
N.  J.  Central  R  R  Co.  v.  Mills,  113  U.  S., 
249  (1885);  East  Tenn.,  etc.,  R  R  Co.  v. 
Grayson,  119  U.  S.,  240  (1886).    If  the 


two  parties  in  interest  are  both  corpora-  ^ 
tions  of  the  same  state,  it  seems  that  a 
stockholder  cannot  sue  in  the  federal 
court  by  reason  of  his  living  in  another 
state.  Quincey  v.  Steele,  120  U.  S.,  341 
(1887).  See,  also,  Huntington  v.  Palmer, 
104  U.  S.,  483.  In  suits  by  one  or  more 
in  behalf  of  others,  others  will  not  be 
allowed  to  come  in  as  parties  plaintiff 
when  to  do  so  would  oust  the  United 
States  court  of  jurisdiction.  Jackson, 
etc.,  Co.  V.  Burlington,  etc.,  R  R  Co.,  29 
Fed.  Rep.,  474  (1887).  Cf.  Thouron  v. 
East.,  etc.,  R'y  Co.,  38  Fed.  Rep.,  673  , 
(1889).  As  to  jurisdiction,  see,  also, 
Peninsular  Iron  Co.  v.  Stone,  131  U.  S., 
631  (1887).  The  United  States  court, 
which  decreed  a  foreclosure,  has  juris- 
diction to  set  aside  a  foreclosure  as 
fraudulent,  irrespective  of  citizenship 
in  the  latter  case.  Pacific  R  R,  etc.,  v. 
Missouri  P.  R'y  Co.,  Ill  U.  S.,  505  (1884) ; 
rev'g  13  Fed.  Rep.,  641.  See,  also,  §  562, 
notes,  supra,  as  to  the  jurisdiction  of 
the  United  States  courts.  A  stockholder 
may  bring  suit  in  the  federal  courts  to 
remedy  a  corporate  wrong,  even  though 
his  interest  as  a  stockholder  is  less  than 
$2,000.  The  test  is  whether  the  corpo- 
rate interests  involved  exceed  $2,000. 
Hill  V.  Glasgow  R  R,  41  Fed.  Rep.,  610 
(1890).  The  defendant  corporation  can- 
not remove  the  case  to  the  federal  court 
where  indispensable  parties  defendant 
are  participants  in  the  act  complained 
of  and  are  of  the  same  state  as  the 
complainants.  Wilder  v.  Virginia,  etc., 
Co.,  46  Fed.  Rep.,  676  (1891).  Other  cred- 
itors will  not  be  allowed  to  come  into 
the  suit  if  it  will  oust  jurisdiction  of  the 
court  Stewart  v.  Dunham,  115  U.  S,, 
61  (1885). 
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The  stockholder's  suit  herein  is  in  a  court  of  equity,'  It  is  not 
in  a  court  of  law,  except  where  the  injury  is  personal  rather  than 
to  all  innocent  stockholders  alike.'' 

The  question  of  whether  a  court  will  entertain  jurisdiction  of  a 
case  against  a  foreign  corporation  when  there  is  difficulty  in  ob- 
taining service  on  the  corporation  or  enforcing  the  decree  of  the 
court  is  discussed  elsewhere  in  this  chapter.' 

§  735.  Parties  plaintiff —  Who  may  Iring  the  suit —  Unregis- 
tered transferees  —  Stock  that  has  voted  in  favor  of  the  act  — Small 
stoclcholders  —  Corporate  creditors. —  Ordinarily,  a  suit  herein  is 
instituted  by  one  or  more  stockholders  who  are  registered  as  such 
on  the  corporate  books.  It  has  been  held,  however,  that  the  suit 
may  be  brought  by  a  purchaser  of  a  certilicate  of  stock  who  has 
not  as  yet  obtained  a  registry  thereof  in  the  corporate  books.*   The 


'See  Gardiner  v.  Pollard,  10  Bosw., 
674  (1863) ;  Craig  v.  Gregg,  83  Pa.  St., 
19  (1876) ;  Hirsh  v.  Jones,  56  Fed.  Rep., 
137;  and  see  §  701,  supra.  This  prin- 
ciple of  law  is  assumed  in  nearly  all 
the  cases  cited  in  Part  IV  of  this  work. 
In  a  complicated  case  equity  will  take 
jurisdiction  of  a  suit  to  hold  a  president 
liable  for  misappropriating  funds.  Mc- 
Mullin's  Appeal,  18  Atl.  Rep.,  1056  (Pa., 
1890). 

2  Priest  V.  White,  1  S.  W.  Rep.,  361 
(Mo.,  1886),  where  an  action  at  law  by  a 
corporate  creditor  for  fraud  and  deceit 
failed.  The  stockholder,  however,  may 
often  have  also  another  remedy  —  an 
action  for  deceit  against  the  guilty  par- 
ties. In  Kimmel  v.  Stoner,  18  Pa,  St., 
155  (1851),  and  Kimmel  u  Geeting,  3 
Grant's  Cases  (Pa.,  1858),  however, 
where  the  corporation,  through  its  di- 
rectors, ordered  an  agent  to  purchase 
for  the  corporation  certain  shares  of  its 
stock  which  the  state  was  about  to  sell, 
and  after  the  purchase  the  directors  di- 
vided it  among  themselves,  it  was  held 
that  a  stockholder  could  sue  such  di- 
rectors in  an  action  on  the  case  and 
obtain  damages  for  the  proportionate 
loss  sustained  by  himself.  See,  also, 
§§  157,  355,  651,  747.  Cf.  Quincey  v. 
Steele,  120  U.  S.,  241  (1887).  In  the  case 
Hanley  v.  Balch,  58  N.  W.  Rep.,  954 
(Mich.,  1893),  a  stockholder  sustained  an 


action  at  law  for  damages  against  an- 
other stockholder  who  had  wrecked  the 
corporation  and  bought  in  the  property 
in  Tiolation  of  an  agreement  to  carry 
along  the  corporate  debt.  In  a  suit  at 
law  against  corporate  oflBcers  for  dam- 
ages for  wrecking  the  corporation  by 
creating  false  debts  and  causing  all  the 
property  to  be  applied  to  their  payment, 
the  proceedings  by  which  the  property 
was  so  applied  must  be  fully  set  forth. 
Cottrell  V.  Tenney,  48  Fed.  Rep.,  -716 
(1893).  Where  a  corporation  sues  its 
directors  for  neglect  of  duty  the  action 
may  be  at  law  or  in  equity  according  to 
the  nature  of  the  relief  sought.  Horn, 
etc.,  Co.  V.  Ryan,  44  N.  W.  Rep.,  56 
(Minn,,  1889).  A  vendee  sued  for  the 
price  of  stock  cannot  set  up  that  the 
plaintiff  vendor  had  negligently  man- 
aged the  corporation  and  misappropri- 
ated its  assets.  Mealey  v.  Nickerson,  43 
N.  W.  Rep.,  911  (Minn.,  1890). 

3See§§757,  758,  t«/ra. 

*  Bagshaw  v.  Eastern  Union  R'y  Co., 
7  Hare,  114  (1849);  Ervine  v.  Oregon, 
eta,  Ca,  28  Hun,  269  (1883);  Parrott  v. 
Byers,  40  Cal.,  614  (1871).  Cf.  Landes  v. 
Globe,  etc.,  Co.,  73  Ga.,  176  (1884),  where 
a  stockholder  had  not  paid  his  subscrip- 
tion ;  Mills  V.  Northern  R'y,  L.  R.,  5  Gh., 
631  (1870),  a  qwjBre.  Contra,  Ramsey  v. 
Erie  R'y  Co.,  7  Abb.  Pr.  (N.  S.),  156 
(1869);  Heath  v.  Erie  R'y  Co.,  8  Blatch., 


1186 


Digitized  by  Microsoft® 


CH.  XLV.] 


PAETIES,  PLEADINGS,  ETC. 


[§  735. 


suit  brought  by  one  or  more  stockholders  herein  must  be  in  behalf 
of  themselves  and  such  other  stockholders  as  may  wish  to  come  in. 
Care  is  to  be  exercised,  however,  that  stockholders  who  are  dis- 
qualified from  participating  in  the  suit  shall  not  be  joined  as 
parties  plaintiff.' 

Where  a  person  who  holds  stock  as  a  trustee  refuses  to  bring 
the  suit,  the  cestui  que  trust  may  institute  it,  making  the  trustee 
a  party  defendant.^  A  person  who  has  sold  his  stock  cannot  sue ; ' 
nor  can  a  subscriber  who  has  not  paid  as  required  by  charter ;  * 
but  an  unregistered  pledgee  may  sue.'  A  stockholder  cannot  in- 
stitute such  a  suit  as  this  where  his  stock  is  all  "  water," '' or  the 
original  business  of  the  corporation  was  illegal. 

Where  the  real  business  of  the  corporation  is  an  illegal  one  —  ai 
lottery  —  and  where  the  stock  is  wholly  fictitious,  the  courts  will  not 
aid  a  stockholder.'    A  stockholder  cannot  enjoin  an  issue  of  bonds. 


847  (1871);  Hersey  «.  Veazie,  34  Me.,  9        2  Great  Western  E'y  Co.  v.  Rushout,. 


(1844).  An  unregistered  holder  of  cer- 
tificates is  very  doubtfully  entitled  to 
bring  the  action.  Moore  v.  Silver,  etc., 
Co.,  10  S.  E.  Rep.,  679  (N.  C,  1890). 
Where  the  plaintifiE's  stock  is  transferred 
on  the  corporate  books,  until  he  obtains 
the  stock  again  he  cannot  sue  as  a  stock- 
holder even  though  he  claims  that  the 
stock  was  transferred  without  consid- 
eration and  on  terms  not  performed. 
Lawson  v.  Stanley,  15  N.  Y.  Supp.,  707 
(1891).  Contra,  Thompson  v.  Stanley, 
N.  Y.  JL  J.,  July  2,  1893.  A  purchaser 
of  a  certificate  of  stock  who  has  not  yet, 
however,  obtained  a  transfer  of  the  same 
on  the  corporate  books  cannot  complain 
of  fraudulent  or  ultra  vires  acts.  Brown 
V.  Duluth,  etc.,  R'y,  53  Fed.  Rep.,  889 
(1893). 

1  Clements  v.  Bower,  1  Drew.,  684 
(1853).  Cf.  Parrott  v.  Byers,  supra, 
holding  that  if  one  of  the  complainants 
is  competent  it  is  immaterial  that  the 
others  are  not.  See,  also,  Pittsburgh, 
etc.,  R.  R.  Co.'s  Appeal,  1  R'y  &  Corp. 
L.-  J.,  139  (Pa.,  1886) ;  Burt  v.  British, 
etc.,  Ass'n,  4  De  G.  &  J.,  158  (1859), 
where  the  court  said  that  if  the  stock- 
holders "  sue  by  a  plaintiff  who  is  per- 
sonally precluded  from  suing  the  suit 
cannot  proceed." 


5  De  G.  &  Sm.,  390  (1853);  Daft  v.. 
Daft,  etc.,  Co.,  N.  Y.  L.  J.,  Dec.  3,  1890. 
Cf.  Mayor  v.  Denver,  etc.,  R.  R.,  38  Fed.. 
Rep.,  197  (1889). 

3  Doyle  V.  Muntz,  5  Hare,  509  (1846).. 

« Busey  v.  Hooper,  35  Md.,  15  (1871). 

s  Baldwin  v.   Canfield,   36  Minn.,  43' 
(1879).    A  pledgee  of  stock  is  as   fully 
protected  against  ultra  vires  acts  as  a. 
stockholder  is.    Campbell  v.  American,., 
etc.,  Co.,  133  N.  Y.,  455  (1890).    ^ 

8  A  person  to  whom  watered  stock  has 
been  issued  as  full-paid  stock  is  not 
such  a  bona  fide  stockholder  as  may 
compel  a  creditor  to  return  bonds  which 
were  illegally  issued.  The  stock  is  void 
under  the  Wisconsin  statutes.  Hinckley 
V.  Pfister,  53  N.  W.  Rep.,  31  (Wis.,  1893), 
Stock  issued  as  full  paid  for  no  consid- 
eration whatsoever  is  void  under  the 
constitutional  provision  that  stock  shall 
be  issued  only  "  for  labor  done,  services 
performed,  or  money  or  property  actu- 
ally received."  The  original  holders  of 
such  stock  cannot  institute  a  suit  to 
remedy  a  wrong  done  to  the  corporation 
by  its  president  Arkansas,  etc.,  Co.  v. 
Farmers',  etc.,  Co.,  33  Pac.  Rep.,  954 
(Colo.,  1889). 

'Le  Warne  v.  Meyer,  88  Fed.  Rep., 
191  (1889).' 


(73) 
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by  a  corporation  in  which  his  corporation  expects  to  become  a 
stockholder.' 

A  stockholder  who  holds  stock  which  has  been  voted  in  favor 
of  the  act  complained  of  will  fail  in  his  suit.  This  stock  is 
tainted  With  the  fraud  or  illegality.  This  is  a  very  important  prin- 
ciple of  law  and  defeats  many  suits  instituted  by  stockholders, to 
remedy  past  wrongs.  But  the  law  is  clear  that  a  stockholder  who 
voted  in  favor  of  the  transaction,  or  a  holder  of  stock  which  at  the 
time  of  the  act  complained  of  was  held  by  a  party  who  participated 
in  the  act  or  acquiesced  therein  or  voted  the  stock  therefor,  cannot 
brinsT  suit  to  set  the  transaction  aside.^ 


1  Mayer  1'.  Denver,  etc.,  R  R  Co.,  38 
Fed.  Rep.,  197  (1889). 

2  In  re  Syracuse,  etc,  R  R,  91  N.  Y., 
1  (1883).  The  purchaser  of  stock  which 
■was  issued  to  directors  cannot  complain 
that  the  directors  were  guilty  of  fraud 
in  the  issue.  Barr  v.  N.  Y.,  etc.,  R  R, 
125  N.  Y.,  263  (1891).  In  the  case  of 
Brown  v.  Duluth,  etc.,  E'y,  53  Fed.  Rep., 
8S9  (1893),  the  court  refused  to  interfere 
where  the  transferee  of  the  stock  took 
with  notice.  The  court  said:  "The 
complainant,  as  their  transferee,  is  in  no 
better  situation  than  they  are.  He  has 
no  greater  rights  than  his  transferrers 
as  regards  a  remedy  invalidating  the 
transaction.  The  maxim  in  pari  delicto 
applies,  and  a  court  of  equity  will  not 
aid  him.  He  cannot  bring  suit  in  be- 
half of  other  stockholders  against  the 
corporation  or  other  parties  participat- 
ing in  the  issue,  as  his  own  title  is 
tainted  with  the  same  fraud."  A  pur- 
chaser of  stock  which  voted  in  favor  of 
a  reorganization  scheme  cannot  object 
to  the  scheme  as  being  ultra  vires, 
there  being  nothing  illegal  per  se  in  it 
HoUins  V.  St  Paul,  etc.,  R  R,  9  N.  Y. 
Supp.,  909  (1889).  A  purchaser  of  stock 
that  has  voted  for  an  issue  of  "  watered  " 
bonds  and  stock  is  estopped  from  com- 
plaining, even  though  the  issue  was  pro- 
hibited by  the  constitution  of  the  state  — 
Pennsylvania.  Wood  v.  Corry,  etc.,  Co., 
44  Fed.  Rep.,  146  (1890).  Where  three 
persons  own  all  the  stock  of  a  company, 
two  of  them  may  buy  the  stosk  of  the 


third  and  give  the  company's  notes  in 
partial  payment  for  the  same.  The 
transaction  is  legal  inasmuch  as  no  one 
is  injured  and  all  consent  Neither  sub- 
sequent purchasei-s  of  the  stock  nor 
those  who  become  stockholders  after 
the  notes  are  paid,  nor  stockholders  who 
consent  to  the  arrangement,  can  com- 
plain of  it  Schilling,  etc.,  Co.  et  at  v. 
Schneider  et  al,  19  S.  W.  Rep.,  67  (Mo., 
1892).  A  stockholder  who  purchases 
his  stock  from  another  stockholder  can- 
not compel  the  latter  to  repay  to  the 
company  dividends  which  he  has  re- 
ceived due  to  contracts  by  which  the 
company  had  sold  coal  to  a  railway 
company,  for  which  railway  company 
such  latter  stockholder  was  purchasing 
agent  Clark  v.  American  Coal  Ca,  53 
N.  W.  Rep.,  291  (Iowa,  1892).  This  same 
principle  —  that  stock  which  has  par- 
ticipated in  a  fraudulent  act  cannot 
afterwards  be  the  basis  of  a  suit  to  set 
aside  that  fraud  —  has  been  appUed  to 
bonds,  so  far  as  enforcing  the  covenants 
of  the  mortgage  is  concerned,  such  cov- 
enants being  waived  by  a  former  owner 
of  the  bonds  which  complainant  now 
owns.  Belden  v.  Burka  In  regard  to 
this  case  and  the  famous  litigation  in 
which  it  was  but  a  part,  see  §  764,  infra. 
In  Alabama  it  is  held  that  if  the  stock 
passes  into  bona  fide  hands,  the  bona 
fide  holder  may  object  ^o  the  fraudu- 
lent or  ultra  vires  act  even  though  the 
stock  itself  was  tainted  with  the  fraud 
by  reason  of  being  held  by  one  of  the 
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A  stockholder  who  has  been  guilty  of  laches, or  against  whom  the 
statute  of  limitations  has  run  cannot  complain.'  The  smallness  of 
the  stockholder's  interest,  however,  will  not  prevent  his  instituting 
a  stockholder's  suit  to  remedy  a  corporate  wrong.  An  ownei^  of 
one  share  is  to  be  protected  by  a  court  of  justice  equally  with  the 
owner  of  a  thousand  shares.  The  old  doctrine  of  de  Tni/nvmis  non 
curat  lex  has  sometimes  been  applied  to  this  class  of  cases,  but  such 
decisions  are  not  to  be  commended.  If  there  are  no  suspicious  cir- 
cumstances connected  with  the  suit,  it  is  believed  that  this  maxim 
of  the  law  will  not  be  applied  to  a  case  of  this  chaFacter.'^ 

The  stockholders  cannot  join  with  the  corporation  in  bringing 
the  suit."  The  proper  party  to  institute  the  suit  is  the  corporation. 
If  it  fails  to  do  so  a  stockholder  may,  where  fraud  or  ultra  vires  is 
involved.    But  both  cannot  join  in  the  suit.     The  subject  of  the 


guilty  parties  at  the  time  of  the  act. 
Parson  v.  Joseph,  8  S.  Rep.,  788  (Ala., 
189I\  But  the  weight  of  authority 
holds  that  if  the  stock  purchased  is 
tainted  with  the  fraud  —  that  is  to  say, 
if  the  persons  guilty  of  the  act  com- 
plained of  owned  that  stock  when  they 
did  the  act  — no  action  will  lie  by  a 
hona  fide  transferee  of  that  stock.  See 
§  40,  su%yra.  Ffooks  v.  Southwestern 
R'y,  1  Sm.  &  a,  142  (1853) ;  Re  British, 
etc.,  Co.,  L.  R,  17  Ch.  D.,  467  (1881). 

1  See  ch.  XLIV. 

^Armstrong  v.  Church  Society,  13 
Grant  Ch.  (U.  C),  553  (1867),  the  court 
saying :  "  Every  member  of  a  corpora- 
tion has  a  right  to  object  to  any  illegal 
diversions  of  its  funds ;  and  in  this  re- 
spect those  who  contribute  most  have 
no  greater  rights  than  those  who  con- 
tribute least."  Seaton  v.  Grant,  L.  R.,  3 
Ch.,  459  (1867),  where  the  court  said  the 
maxim  did  not  apply,  since  the  stock- 
holder sued  not  on  his  own  behalf  alone, 
but  for  himself  and  others.  However, 
in  the  case  of  Dannemeyer  v.  Coleman, 
11  Fed.  Eep.,  97  (1883),  the  court  said : 
"  It  is  always  a  suspicious  circumstance 
where  a  single  stockholder  among  a 
large  number  in  a  corporation  rushes 
into  a  court  of  equity  to  vindicate,  un- 
aided and  alone,  the  rights  of  the  corpo- 
ration and  all  other  stockholders ;  and 
especially  is  this  so  where  the  amount 


of  stock  owned  by  him  is  so  veiy  limited 
that  in  case  of  success  his  own  share  of 
the  recovery  will  be  so  small  as  to  make 
the  maxim  de  minimis  non  curat  lex 
very  properly  applicable."  Of.  Ithaca, 
etc.,  Co.  V.  Treman,  93  N.  T.,  660  (1883). 
In  the  case  of  Charlton  v.  Newcastle, 
etc.,  R'y  Co.,  5  Jur.  (N.  S.),  1096  (1859),  the 
court  said:  "A  single  shareholder,  hold- 
ing five  or  ten  shares  or  less,  is  perfectly 
justified  in  applying  to  the  court  to  re- 
strain a  company,  on  behalf  of  himself 
and  the  other  shareholders,  by  injunc- 
tion, from  com.mitting  any  illegal  act 
beyond  their  powers.  It  does  not  signify 
if  all  the  other  shareholders  are  pitted 
together  against  this  holder  of  ten 
shares ;  the  court  holds  it  is  better  for 
the  real  interests  of  the  company  that 
they  should  obey  the  law,  and  any  one 
single  shareholder  who  invokes  the  aid 
of  the  court  is  entitled  to  its  aid  for  that 
purpose."  See,  also,  to  effect  that  the 
holder  of  a  single  share  may  bring  the 
suit,  Beman  v.  Eufford,  1  Sim.  (N.  S.), 
550,  564  (1851);  Zabriski  v.  Cleveland, 
etc.,  R.  R.,  23  How.,  381,  395  (1859) ;  Kean 
V.  Johnson,  9  N.  J.  Eq.,  401,  410  (1853), 
reviewing  the  cases;  Gifford  v.  N.  J. 
R.  R.,  10  id,  171  (1854) ;  Elkins  v.  Cam- 
den, etc.,  R.  R.,  36  id.,  5  (1882). 
,  '  Arkansas,  etc.,  Co.  v.  Farmers',  etc., 
Co.,  23  Pac.  Rep.,  954  (Colo.,  1889). 
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intervention  of  stockholders  in  suits  carried  on  by  the  corporation 
IS  considered  elsewhere.' 

May  a  corporate  creditor  institute  a  suit  to  make  the  officers  ac- 
count for  a  fraudulent  or  ultra  vires  act?  Undoubtedly,after  judg- 
ment obtained  and  execution  returned  unsatisfied,a  corporate  cred- 
itor may  follow  the  corporate  assets  into  the  hands  of  corporate 
officers  or  of  third  persons  who  have  received  such  assets  fraudu- 
lently and  to  the  injury  of  creditors.^ 

This  principle  applies  where  the  corporation  sells  out  all  its 
property  to  another  corporation  in  exchange  for  the  stock  or  bonds 
of  the  latter.^  Corporate  creditors  may  complain  of  the  issue  of 
"  watered  "  stock,*  and  of  the  purchase  by  the  corporation  of  its 
stock.*  But  this  is  as  far  as  the  rule  goes.  There  is  no  fiduciary 
relation  between  the  directors  and  the  creditors  as  there  is  between 
the  directors  and  the  stockholders.  Hence  many  acts  which  would 
be  fraudulent  or  illegal  as  against  the  stockholders  are  not  so  as 
against  the  creditors.* 


1  See  §  659,  mpra. 

2  General  creditors  may  file  a  bill  in 
equity  to  reach  assets  illegally  trans- 
ferred away  by  the  corporation,  and 
they  may  do  so  before  judgment  at  law 
where  the  corporation  has  been  dis- 
solved. The  suit  must  be  in  behalf  of 
all  creditors.  All  the  transferees  may 
be  brought  into  one  suit  Pullman  v. 
StebbinSi  51  Fed.  Rep.,  10  (189S> 

'  See  ch.  XL.  supra. 
*  See  ch.  Ill,  supra. 

5  See  §  312,  supra. 

6  Creditors  cannot  object  to  a  contract 
between  the  corporation  and  a  director 
where  the  stockholders  have  assented 
thereto  and  the  contract  is  a  fair  ona 
Welch  V.  Importers',  etc.,  Bank,  123 
N.  Y.,  177  (1890).  A  creditor  cannot 
complain  of  a  mortgage  or  deed  from 
his  debtor,  a  corporation,  even  though 
the  mortgage  and  deed  were  to  another 
corporation  having  the  same  board  of 
directors  as  the  debtor  corporation.  A 
stockholder  might  complain,  but  there 
is  no  fiduciary  relation  between  corpo- 
rate creditors  and  directors.  The  mort- 
gage was  given  when  the  company  was 
solvent,  and  the  deed  after  it  became 
insolvent  O'Conner,  etc.,  Co.  v.  Coosa, 
etc.,  Co.,  10  S.  Rep.,  390  (Ala.,  1891). 


The  creditors  of  a  corporation  are  not 
allowed  to  attack  a  corporate  mortgage 
on  the  ground  that  its  stockholders  did 
not  authorize  it,  as  required  by  statute. 
Manhattan  Hardware  Co.  v.  Phalen,  18 
Atl.  Rep.,  428  (Pa.,  1889).  A  general  di- 
rector cannot  intervene  the  same  as  a 
stockholder.  Kansas,  eta,  R'y  v.  Fitz- 
gerald, 49  N.  W.  Rep.,  1100  (Neb.,  1891). 
It  is  difiicult  for  a  corporate  creditor  to 
seek  collection  by  making  out  a  con- 
spiracy. Brackett  v.  Griswold,  13  N.  Y. 
Supp.,  193  (1891).  A  suit  in  equity  by  a 
creditor  of  a  national  bank  against  a 
director  for  mismanagement  does  not 
lie  where  the  statutes  prescribe  the 
remedy  through  the  receiver.  National 
Ex.  Bank  v.  Peters,  44  Fed.  Rep.,  13 
(1890).  A  creditor  holding  an  unpaid 
promissory  note  cannot  by  bill  in  equity 
bring  in  the  directors  to  hold  them  lia- 
ble for  false  representations  and  also 
claim  that  the  company  was  not  duly 
incorporated,  and  also  bring  in  a  subse- 
quent corporation  that  took  all  the 
assets  of  the  fijist,  and  also  bring  in 
those  persons  who  finally  obtained  such 
assets  —  all  in  one  bill  brought  to  collect 
the  debt.  National  Bank  v.  Texas,  etc., 
Co.,  12  S.  W  Rep.,  101  (Tex.,  1889).  See, 
also,  in  general,  Columbus,  etc.,  R  R.  v. 
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§  136.  Rule  wlien  the  'plaintiff  stockholder  sues  in  the  interest  of 
a  rival  company  or  purchases  its  stock  for  the  purpose  of  'bringing 
suit — Rule  in  federal  courts  against  suits  iy  transferees. — The  law 
is  well  settled  that  if  a  stockholder  institutes  a  suit  in  behalf  of 
himself  and  other  stockholders  to  enjoin  or  to  hring  to  an  account- 
ing the  corporate  directors,  and  sucli  suit  is  instituted,  not  to  pro- 
tect and  benefit  the  stockholders'  interest  in  the  corporation,  but 
to  benefit  some  other  corporation,  the  court  will  refuse  to  enter- 
tain the  suit  and  will  dismiss  it.'    The  application  of  a  stockholder 


Burke,  30  Week.  L.  Bull.,  287  (1888); 
MUls  V.  Northern  R'y,  L.  E.,  5  Ch.,  631 
(1870). 

A  general  creditor  of  a  corporation 
may  sue  to  set  aside  an  illegal  mort- 
gage by  it  by  way  of  preference  to  an- 
other creditor,  although  the  first  men- 
tioned creditor  has  not  obtained  judg- 
ment. Consolidated,  etc.,  Co.  v.  Kansas, 
etc.,  Co.,  45  Fed.  Rep.,  7  (1891).  For  vari- 
ous cases  which  corporate  creditors  have 
sustained  in  this  connection,  see  War- 
ner V.  Hopkins,  111  Pa.  St.,  328  (1885); 
Lothrop  V.  Stedman,  43  Conn.,  583 
(U.  S.  C.  C,  1875) ;  Brown  v.  Orr,  3  Atl. 
Rep.,  815  (Pa.,  1886) ;  but  see  Balliet  v. 
Brown,  103  Pa.  St,  546  (1883);  Pond  v. 
Framingham,  etc.,  Co.,  130  Mass.,  194 
(1881);  Gavenstein's  Appeal,  49  Pa.. St., 
310  (1865);  Heath  v.  Erie  R'y  Co.,  8 
Blatch.,  347  (1871) ;  Currier  v.  New  York, 
etc.,  R.  R.  Co,,  35  Hun,  355  (1885).  See 
N.  Y.  Code  of  C.  P.,  §§  1781,  1783.  See, 
also,  Conro  v.  Gray,  4  How.  Pr.,  166 
(1849) ;  Fisk  v.  Union  P.  R  R,  10  Blatch., 
518  (1873) ;  Irons  v.  Manufacturers'  Na- 
tional Bank,  6  Bis,s.,  301  (1875);  Van 
Weel  u  Winston,  115  U.S.,  328;  Cole 
V.  Knickerbocker,  etc.,  Co.,  33  Hun, 
255  (1880);  91  N.  Y.,  641 ;  Mills  v.  North- 
ern R'y,  L.  R,  5  Ch.,  621  (1870) ;  Paulson 
V.  Van  Steenburgh,  65  How.  Pr.,  342. 
The  receiver  of  an  insolvent  railroad 
corporation  may  file  a  bill  in  equity  to 
compel  the  directors  and  their  attorney 
to  disgorge  corpoi-ate  funds  which  they 
divided  among  themselves.  Gindrat  v. 
Dane,  4  Cliff.,  260  (1874).  In  Bewley  v. 
Equitable  Life  Assurance  Soc,  61  How. 
Pr.,   844  (1881),  where  a  policy-holder 


sought  to  hold  liable  for  misuse  of  funds 
the  directors  who  were  elected  by  the 
holders  of  the  $100,000  of  stock  of  that 
corporation,  it  was  held  that  the  ac- 
tion by  him  would  not  lie.  If  he  had 
been  a  judgment  creditor  and  the  cor- 
poration had  been  insolvent  a  differ- 
ent rule  would  have  applied,  thus  dis- 
tinguishing Evans  v.  Coventry,  5  De  G., 
M.  &  G,  911  (1854);  Aldebert  v.  Leaf,  1 
Hera.  &  M.,  681  (1863) ;  Re  State,  etc., 
Ins.  Co.,  11  Week.  Rep.,  746 ;  Belknap 
V.  North,  etc.,  Ins.  Co.,  11  Hun,  282 
(1877).  As  to  the  right  of  corporate 
creditors  to  sue  for  negligence,  and  an 
action  by  a  receiver  or  assignee  in  be- 
half of  them,  see  Penn.  Bank  v.  Hop- 
kins, 2  Atl.  Rep.,  88  (Pa.,  1886).  Direct- 
ors are  liable  for  damages  in  an  action 
on  the  case  brought  by  depositors  in  a 
bank  after  it  was  insolvent,  the  direct- 
ors having  neglected  to  know  of  the  in- 
solvency. Delano  v.  Case,  131  111.,  347 
(1887) ;  aff'g  17  Bradw.,  531.  A  receiver 
may  s.ue  them  for  negligence  as  the 
corporation  might  have  done.  Movius 
V.  Lee,  30  Fed.  Rep.,  398  (1887).  Suit  by 
creditor  against  directors  under  the 
Wisconsin  statute.  Hurlbut  v.  Mar- 
shall, 63  Wis.,  590  (1885).  Where  a  re- 
ceiver sues  directors  for  negligence 
stockholders  are  not  proper  parties. 
Kimball  v.  Ives,  30  Hun,  568  (1888).  A 
stockholder  who  participates  in  a  corpo- 
rate act  cannot  as  a  corporate  creditor 
attack  that  act.  Bank  of  Fort  Madison 
V.  Alden,  139  U.  S.,  373. ,  See  Mellen  v. 
Moline,  131  U.  S,  352  (1889);  6  N.  Y. 
Supp.,  296 ;  38  Fed.  Rep.,  191. 
1  The  diflaculty  herein  is  in  proving 
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herein  to  a  court  of  equity  will  not  be  denied  merely  because  it  is 
for  the  interest  of  the  public  or  of  the  corporation,  or  of  the  stock- 
holder himself,  that  the  act  complained  of  be  allowed  to  stand. 
The  law  does  not  depend  on  the  opinion  of  the  court  as  to  the 
benefit  of  the  act.' 

In  regard  to  purchases  of  stock  for  the  very  purpose  of  bringing 
a  stockholder's  suit  herein,  there  is  some  difference  of  opinion.  The 
common  law  clearly  is  that  such  a  stockholder  has  the  same  right 
to  bring  the  suit  that  his  transferrer  had.^  Such  is  the  rule  even 
though  the  stock  was  purchased  for  the  purpose  of  bringing  the 
suit.     The  law  has  nothing  to  do  with  the  motive  of  a  legal  act.' 


that  the  complainant  is  suing  for  the 
rival  company.  If,  however,  the  latter 
is  paying  the  costs  of  the  suit,  that  is 
sufficient  proof.  Forrest  v.  Manchester, 
etc.,  E'y  Co.,  4  De  G.,  F.  &  J.,  136  (1861) ; 
Belmont  v.  Erie  R'y  Co.,  53  Barb.,  637 
(1869) ;  Filder  v.  London,  etc.,  E'y  Co., 
1  Hem.  &  M.,  489  (1863);  Camblos  v. 
Phil.,  etc.,  R.  R.  Co.,  4  Brews.,  563  (U.  S. 
C.  C,  1873) ;  Waterbury  v.  Merchants', 
etc.,  Ex.  Co.,  50  Barb.,  157  (1867);  S.  C, 
a  Abb.  Pr.  (N.  S.),  163;  Rogers  v.  Ox- 
ford, etc.,  R'y  Co.,  3  De  G.  &  J.,  603 
(1858).  See,  however,  Densmore  v.  Cen- 
tral R.  R.  Co.,  19  Fed.  Rep.,  158  (1883), 
holding  that  the  fact  that  the  complain- 
ant stockholder  has  business  relations 
with  the  rival  company  and  is  aided  by 
it  in  preparing  his  case  is  no  bar,  and 
that  if  it  were  the  objection  is  to  be 
raised  by  a  plea  In  abatement  Ffooks 
V.  Southwestern  R'y  Co.,  1  Sm.  &  G., 
143  (1853).  See,  also,  where  this  de- 
fense failed,  Sandford  v.  Railroad,  34  Pa, 
St,  378  (1855) ;  Colman  v.  Eastern,  etc., 
R'y,  10  Beav.,  1  (1846),  where  a  rival 
company  instigated  the  suit;  Central 
R  R.  u  Collins,  40  Ga.,  582  (1869),  where 
the  plaintifE  was  interested  in  a  rival 
company. 

1  Hoole  V.  Greit,  etc.,  R'y  Co.,  L  R., 
3  Ch.,  262  (1867);  Stevens  v.  Rutland, 
etc.,  R  R  Co.,  29  Vt,  545  (1851). 

2  Winsor  v.  Bailey,  55  N.  H.,  218  (1875) ; 
Bloxam  v.  Metropolitan  R'y  Co.,  L.  R.,  8 
Ch.,  337  (1868),  where  the  complainant 
on  December  13,  1867,  advertised  to  in- 
duce the  stockholders  to  combine ;  on 


January  15,  1868,  purchased  stock  him- 
self, and  on  January  25,  1868,  com- 
menced suit  So,  also,  see  Seaton  v. 
Grant,  L.  R,  3  Ch.,  459  (1867),  where  the 
court  sustained  the  suit,  although  it 
s^id :  "  He  buys  five  shares  in  the  com- 
pany, and  then  files  his  bill  in  order 
to  induce  the  company  to  buy  oflf  the 
litigatioa  That  no  doubt  is  a  course 
of  conduct  which  would  meet  with  little 
approval  in  this  court  or,  indeed,  in  any 
other  court ;  and  such  conduct  might  be 
material  at  the  hearing  with  reference 
to  the  amount  of  relief  which  the  plaint- 
iS  could  obtain,  or  whether  he  was  en- 
titled to  any  relief  at  alL"  Nevertheless 
the '  court  said,  also,  that  "  however 
questionable  the  mode  of  the  plaintiff's 
introduction  to  the  company  may  have 
been,  he  has  an  actual  interest  in  the 
subject-matter  of  the  suit"  Du  Pont  v. 
Northern  Pac.  R  R  Co.,  18  Fed.  Rep., 
467  (1883).  See,  also,  Atchison,  etc.,  R  R 
Co.  V.  Fletcher,  10  Pac.  Rep.,  597  (Kan., 
1886) ;  Ervin  v.  Oregon  E'y  &  Nav.  Co., 
35  Hun,  544  (1885);  S.  C,  38  Hun,  269 
(1883) ;  Young  v.  Drake,  8  Hun,  61  (1876) ; 
Kingman  v.  Rome,  etc.,  R  R  Co.,  30 
Hun,  73  (1883).  If,  however,  the  trans- 
ferrer participated  or  acquiesced  in  the 
act  complained  of,  then  the  transferee 
is  also  barred.    See  §  40. 

'  Cases  supra;  also  Elkins  v.  Camden, 
etc.,  R  R  Co.,  36  N.  J.  Eq.,  5  (1882); 
Ramsey  v.  Gould,  57  Barb.,  398  (1870), 
where  the  motive  was  "bringing  men 
to  justice;"  Salisbury  v.  Metropolitan 
R'y,  88  L.  J.  (Ch.),  349  (1869).    The  right 
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But  where  the  transfer  is  merely  nominal  the  transferee  cannot 
bring  suit  herein,  since  he  has  no  pecuniary  interests  of  his  own  to 
protect,  and  equity  will  not  aid  him.'  In  the  federal  courts  pecul- 
iar rules  prevail.  It  was  found  that  transfers  of  stock  were  fre- 
quently made  for  the  purpose  of  securing  jurisdiction  of  the  case 
in  the  federal  courts.  Litigation  that  properly  belonged  to  the 
state  courts  was  added  to  the  already  overburdened  calendars  of 
the  United  States  courts.^  Accordingly  the  supreme  court  of  the 
United  States  made  it  a  rule  of  the  federal  courts  that  a  transferee 
of  stock  cannot  sustain  a  stockholder's  suit  to  remedy  a  corporate 
wrong  which  was  perpetrated  before  he  became  a  stockholder.' 


of  a  stockholder  to  enjoin  an  interfer- 
ence with  an  election  is  not  defeated  by 
the  fact  that  a  rival  company  purchased 
his  stock  for  him.  Camden,  etc.,  R  R. 
V.  Elkins,  37  N.  J.  Eq.,  273  (1883).  If  the 
complaining  stockholder  has  but  a  small 
interest  he  is  aided  only  where  he  makes 
out  a  clear  case.  Benedict  v.  Western 
Union  T.  Co.,  9  Abb.  N.  C,  223;  ReiS  v. 
Same,  N.  Y.  Daily  Reg.,  Aug.  33,  1887. 
Such  parties  are  not  favored  by  the 
courts,  and  an  injunction  will  be  denied 
where  their  rights  can  be  preserved  by 
damages.  Kingman  v.  Rome,  etc.,  R.  R. 
Co.,  30  Hun,  73  (1883).  Person  may  pur- 
chase stock  for  purpose  of  bringing  suit. 
Solomans  v.  Laing,  12  Beav.,  339,  353 
(1850);  Pender  v.  Lushington,  L.  R,  6 
Ch.  D.,  70  (1877).  A  bondholders  fore- 
closure is  valid  even  though  he  pur- 
chased the  bonds  at  the  instigation  of 
certain  interests  hostile  to  the  railroad, 
and  even  though  he  expects  those  inter- 
ests to  protect  him  from  loss.  If  he 
owns  the  bonds  himself  this  is  sufficient. 
McFadden  v.  May's  Landing,  etc.,  R  R, 
23  Atl.  Rep.,  933  (N.  J.,  1891).  A  pur- 
chaser of  stock  for  the  very  purpose  of 
enjoining  an  ultra  vires  act  which  will 
injure  another  enterprise  of  the  plain tiflE 
may  obtain  an  injunction.  Carson  v. 
Iowa,  etc.,  Co.,  45  N.  W.  Rep.,  1068 
(Iowa,  1890).  A  person  may  buy  stock 
to  commence  a  suit  Frothingham  v. 
Broadway,  etc.,  R  R.  Co.,  9  Civ.  Proc. 
Rep.,  304  (1886).  But  where  a  railroad 
contracts  to  run  trains  on  Sunday,  and 
afterwards  a  person  buj's  five  shares  of 
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stock  and  brings  suit  to  enjoin  the  com- 
pany, his  real  object  being  to  preserve 
the  Sabbath,  equity  will  not  aid  him. 
Sparhawk  v.  Union,  etc.,  R'y,  54  Pa.  St, 
401,  453  (1867).  As  regards  the  motive 
of  a  stockholder,  see,  also,  Clark  v. 
American  Coal  Co.,  53  N.  W.  Rep.,  291 
(Iowa,  1892). 

'  M'Donnell  v.  Grand  Canal  Co.,  3  Ir. 
Ch.  Rep.  (N.  S.),  578(1853);  Robson  v. 
Dodds,  L.  R,  8  Eq.,  301  (1869). 

2  See  the  vigorous  denunciation  of 
such  transfers  by  Mr.  Justice  Miller,  in 
Hawes  v.  Oakland,  104  U.  S.,  450  (1881). 

3 Rule  94,  as  follows:  "Every  bill 
brought  by  one  or  more  stockholders  in 
a  corporation  against  the  corporation 
and  other  parties,  founded  on  rights 
which  may  properly  be  asserted  by  the 
corporation,  must  be  verified  by  oath, 
and  must  contain  an  allegation  that  the 
plaintiff  was  a  shareholder  at  the  time 
of  the  transaction  of  which  he  com- 
plains, or  that  his  share  had  devolved 
on  him  since  by  operation  of  law,  and 
that  the  suit  is  not  a  collusive  one  to 
confer  on  a  court  of  the  United  States 
jurisdiction  of  a  case  of  which  it  would 
not  otherwise  have  cognizance."  Pro- 
mulgated January  23,  1882.  See  Dimp- 
fel  V.  Ohio,  etc.,  R  R  Co.,  110  U.  S., 
209  (1884).  But  see  Leo  v.  Union  Pa- 
cific B'y  Co.,  17  Fed.  Rep.,  273  (1883); 
S.  C,  19  id.,  383.  *[n  Lafayette  Co.  v. 
Neely,  21  Fed.  Rep.,  738  (1884),  it  is  held 
that  this  rule  does  not  bar  the  stock- 
holder's right  to  bring  the  action  after 
a  dissolution  of  the  corpoi'ation.    See, 


§§  T37, 


738.] 


PAETIES,  PLEADINGS,  ETC. 


[CH.  XLV. 


In  Georgia  the  rule  of  the  federal  courts  has  been  adopted  that  a 
subsequent  stockholder  cannot  complain.' 

§  737.  The  complainant  stocJiholder  must  sue  in  ielialf  of  him- 
self and  other  stockholders. —  It  is  a  well-established  rule  of  law 
that  a  stockholder's  suit  to  remedy  a  wrong  done  to  the  corpora- 
tion must  be  in  behalf  of  all  the  stockholders,  since  they  are  all 
equally  interested  in  the  results  of  the  suit.  Accordingly,  the  com- 
plainant or  complainants  must  bring  the  suit  in  behalf  of  them- 
selves and  such  others  of  the  stockholders  as  care  to  come  in.^  If 
all  the  stockholders,  however,  are  made  parties,  there  is  no  need  of 
the  suit  being  brought  in  behalf  of  others  who  may  choose  to 
come  in.' 

§  738.  Parties  defendant  herein — The  co7-poration  —  Directors — 
Third  persons. —  The  corporation  itself  is  an  indispensable  party 
defendant  to  a  stockholder's  action  for  the  purpose  of  remedying 
a  wrong  which  the  corporation  itself  should  have  remedied.*    This 


also,  Whitteinore  v.  Amoskeag  Nat'l 
Bank,  26  Fed.  Rep.,  819  (1885).  See,  also, 
Vennor  v.  Atchison,  etc.,  R.  R.,  28  id., 
581  (1886.1. 

1  Alexander  v.  Searcy,  8  S.  E.  Rep.,  630 
(Ga.,  1889). 

2  Wallworth  v.  Holt,  4  Mylne  &  C,  619 
(1840);  Wickersham  v.  Chittenden,  28 
Pac.  Rep.,  788  (Cal.,  1892);  Taylor  v. 
Soloman,  id.,  134  (1838),  on  the  ground 
"  that  where  the  parties  interested  are 
numerous,  and  the  suit  is  for  an  object 
common  to  them  all,  some  of  the  body 
may  maintain  a  bill  on  behalf  of  them- 
selves and  of  the  others ; "  Beman  v. 
Rufford,  1  Sim.  (N.  S.),  550(1851);  Bald- 
win V.  Lawrence,  3  Sim.  &  Stu.,  18 
(1824);  Bromley  v.  Smith,  1  Sim.,  8 
(1826);  White  v.  Carmarthen,  etc.,  R'y 
Co.,  1  Hem.  &  M.,  786  (1863) ;  Bailey  v. 
Birkenhead,  etc.,  R'y  Co.,  13  Beav., 
433  (1850);  Preston  v.  Grand  Collier 
Dock  Co.,  11  Sim.,  327  (1840);  Winsor 
V.  Bailey,  55  N.  H.,  218  (1875) ;  Blatch- 
ford  V.  Ross,  54  Barb.,  42  (1869);  Cun- 
ningham V.  Pell,  5  Paige,  607  (1836); 
Fawcett  v.  Laurie,  1  Dr.  &  Sm.,  192 
(1860);  March  v.  Eastern  R  R.  Co.,  40 
N.  H.,  548  (1860) ;  Whitney  v.  Mayo,  15 
111.,  251  (1853).  But  see  Cass  v.  Ottawa, 
etc.,  t;o.,  22  Grant  (U.  C),  512  (1875),  and 
Hoole  V.  Great  Western  R'y  Co.,  L.  R., 


3  Ch.,  262  (1867),  to  the  eflfect  that  the 
rule  is  otherwise  as  regards  ultra  vires 
acts. 

3  Rogers  v.  Lafayette  Agri'l  Works, 
52  lud.,  295  (1875).  Cf.  Bengley  v. 
Wheeler,  45  Mich.,  493  (1881).  Several 
stockholders  may  join  in  bringing  the 
suit.  Marie  v.  Garrison,  83  N.  Y.,  14 
(1880). 

« Davenport  v.  Dows,  18  Wall.,  626 
(1878);  Coxe  v.  Hart,  53  Mich.,  557 
(1884) ;  Black  v.  Huggins,  3  Tenn.  Ch., 
780  (1877);  Samuel  v.  Holladay,  1 
Woolw.,  600  (1869);  Allen  v.  N.  J. 
Southern  R.  R.  Co.,  49  How.  Pr.,  14 
(1875);  Bagshaw  v.  Eastern,  etc.,  R'y 
Co.,  7  Hare.  114  (1849);  Gregory  v. 
Patchett,  33  Beav.,  595  (1864) ;  Charles- 
ton, etc.,  Co.  V.  Sebring,  4  Rich.  IBq. 
(S.  C),  343  (1853);  Brinckerhoff  v.  Bost- 
wick,  88  N.  Y.,  53  (1883);  Cunningham 
V.  Pell,  5  Paige,  607  (1836),  holding 
also  that  if  the  corporation  is  foreign, 
service  may  be  by  publication.  In  a 
stockholder's  suit  agamst  directors  the 
receiver  of  the  insolvent  corporation 
must  be  made  a  party.  Porter  v.  Sabin, 
86  Fed.  Rep.,  475  (1888).  As  to  why  the 
company  must  be  made  a  party,  see 
Willoughby  V.  Chicago,  etc.,  Co.,  35  Atl. 
Rep.,  277  (N.  J.,  1892).  The  corporation 
itself  is  a  necessary   party  defendant. 
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rule  is  due  to  the  fact  that  a  similar  possible  future  suit  by  the 
corporation  is  thereby  prevented,  the  rights  of  the  corporation 
are  duly  ascertained,  and  the  remedy  made  effectual  against  the 
corporation  as  well  as  others.  It  is  not  necessary  or  proper  to  join 
the  directors  of  the  corporation  as  parties  defendant  where  the 
only  object  of  the  suit  is  to  enjoin  an  act  or  to  set  aside  an  ultra  vires 
act.  The  decree  against  the'"  corporation  is  effective  and  binding 
upon  all  the  officers  of  the  corporation.*  "Where,  however,  the  ob- 
ject of  the  suit  is  to  hold  the  directors  personally  liable  for  frauds 
or  for  negligence,  the  rule  is  different.  In  such  cases  they  of 
course  are  necessary  parties  defendant.^     As  regards  outside  par- 


Putnam  V.  Ruch,  54  Fed.  Rep.,  216 
(1893) ;  Byers  v.  Eollins,  31  Pac.  Rep.,  894 
(Colo.,  1889) ;  City  of  Chicago  v.  Cameron, 
120  111.,  447  (1887) ;  Stromeyer  v.  Combes, 
8  N.  Y.  Supp.,  234  (1888) ;  Bruschke  v. 
Der  Nord,  etc.,  Verein,  34  N.  E.  Rep.,  417 
(111.,  1893) :  American,  etc.,  Co.  v.  Linn,  17 
S.  Rep.,  191  (Ala.,  1890).  In  a  stockholder's 
suit  against  a  foreign  corporation  hold- 
ing a  majority  of  the  stock  of  a  domestic 
corporation  and  fraudulently  refusing  to 
perform  its  contract  with  the  latter,  th|e 
latter  is  a  necessary  party  and  the  case 
cannot  be  removed  to  the  federal  courts. 
Douglas  V.  Richmond,  etc.,  R.  R,  10  S. 
E.  Rep.,  1048  (N.  C,  1890). 

1  See  g§  745,  746,  755,  infra;  Winch  v. 
Birkenhead,  etc.,  R'y  Co.,  5  De  G.  & 
Sm.,  562  (1852),  where  the  court  said :  "  I 
do  not  think  it  is  necessary  that  the  di- 
rectors should  be  parties.  The  act  that 
is  sought  to  be  restrained  is  the  act  of 
the  company.  The  company  itself  can- 
not act  except  by  means  of  its  oflScers." 
Pioneer  Gold,  etc.,  Co.  v.  Baker,  20 
Fed.  Rep.,  4  (1884) ;  Heath  v.  Erie  R'y 
Co.,  8  Blatch.,  347  (1871);  Chase  v. 
Vanderbilt,  62  N.  Y.,  307,' 314  (1875); 
Bi'yson  v.  Warwick,  etc.,  Co.,  1  Sm.  & 
G.,  447  (1853) ;  Bag.shaw  v.  Eastern,  etc., 
R'y  Co.,  7  Hare,  114  (1849);  Allen  u  N. 
J.  Southern  R.  R.  Co.,  49  How.,  Pr.,  14 
(1875),  the  court  saying :  "  They  are  rep- 
resented by  the  corporation  of  which 
they  are  alleged  to  be  directors,  and 
when  the  corpoi-ation  itself  is  made  a 
party  defendant  it  is  improper  to  add 


the  trustees  or  directors  as  parties  when 
no  personal  claim  or  judgment  is  asked' 
against  them."  But  see  Ribon  v.  Rail- 
road Cos.,  16  WalL,  446  (1873).  The  di- 
rectors are  bound  to  obey  an  injunction 
against  the  company  if  it  comes  to 
their  notice.  Hatch  v.  Chicago,  etc.,  R. 
R,  6  Blatch.,  105  (1868);  People  w 
Sturtevant,  9  N.  Y.,  363  (1853). 

2  Where  the  minority  sue  to  set  aside 
fraudulent  acts  of  the  majority,  the 
guilty  directors  are  not  necessary  par- 
ties defendant.  Woodroof  v.  Howes, 
26  Pac.  Rep.,  Ill  (Cal.,  1891).  The  di- 
rector who  sold  property  to  the  corpo- 
ration is  a  necessary  party  defendant 
in  a  stockholder's  action  attacking  the 
transaction.  Tutweiler  v.  Tuscaloosa, 
etc.,  Co.,  7  S.  Rep.,  398  (Ala.,  1890).  The 
omission  of  part  of  the  guilty  directors 
as  parties  defendant  is  not  fatal.  An-- 
derton  v.  Wolf,  41  Hun,  571  (1886).  The 
directors  taking  part  in  an  ultra  vires 
transfer  of  property  are  proper  parties 
defendant  to  an  injunction  suit  Small 
V.  Minn.,  etc.,  Co.,  10^  N.  Y.  Supp.,  456 
(1890).  See,  also,  cases  in  ch.  XXXIX 
and  ch.  XLII ;  Ducket  v.  Grover,  L.  R., 
6  Ch.  D.,  82 ;  Mason  v.  Harris,  L.  R.,  11 
Ch.  D.,  97  (1879) ;  Ferguson  v.  Wilson, 
L.  R.,  3  Ch.,  77,  90  (1860) ;  Imperial,  etc., 
Assoc.  V.  Coleman,  6  H.  L..  189  (1873); 
rev'g  L.  R,  6  Ch., '  568.  The  president 
should  not  be  joined  as  a  party  defend- 
ant for  purposes  of  discovery  only. 
Tutweiler  v.  Tuscaloosa,  etc.,  Co.,  7  S. 
Rep.,  398  (Ala.,  1890). 
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ties,  they  are  to  be  joined  as  parties  defendant  whenever  the  relief 
asked  would  affect  their  rights.^ 


'  Russell  V.  Wakefield,  etc.,  Co.,  L.  R, 
20  Eq.,  474,  the  court  saying :  "  When 
you  have  got  the  second  corporation  or 
person  a  party  to  the  suit,  it  may  happen 
that,  in  addition  to  the  relief  that  you 
are  entitled  to  as  regards  the  first,  you 
are  entitled  to  have  relief  against  the 
second  for  something  that  has  been  done 
under  the  ultra  vires  agreement.  You 
may  be  entitled  to  have  money  paid 
back  which  has  been  paid  under  the 
ultra  vires  agreement,  .  .  .  and  you 
may  be  entitled  to  have  property  re- 
turned or  other  acts  done ; "  Hare  v. 
London,  etc.,  R'y  Co.,  1  John.  &  H.,  353 
(1860),  holding  that  in  an  action  to  set 
aside  a  traffic  contract  all  the  corpora- 
tions who  were  parties  to  the  contract 
are  necessary  parties ;  Tyson  v.  Mahone, 
1  Hughes  (U.  S.  C.  Ct),  80  (1871),  to  the 
effect  that,  in  an  action  to  set  aside  a 
consolidation,  the  other  corporation  is  a 
necessary  party;  Bill  v.  Donohue,  17 
Fed.  Rep.,  710  (1883);  Taylor  v.  Miami, 
etc.,  Co.,  5  Ohio,  163  (1831),  where  a 
guilty  stockholder  was  made  a  party  de- 
fendant ;  Abbot  V.  American  Hard  Rub- 
ber Co.,  4  Blatch.,  489  (1861);  Bengley 
v.  Wheeler,  45  Mich.,  493  (1881);  Shaw- 
han  V.  Zinn,  79  Ky.,  300  (1881),  holding 
that  the  objection  to  a  defect  of  parties 
herein  may  be  raised  at  the  trial,  and 
need  not  be  raised  by  demurrer ;  Cass 
V.  Ottawa,,  etc.,  Co.,  33  Grant  (U.  C), 
513  (1875),  holding  that  the  attorney- 
g&eral  is  not  a  necessary  party  de- 
fendant Of.  Ryan  v.  Ray,  33  Alb.  L.  J., 
331  (Ind.,  1886).  Sometimes  the  direct- 
ors of  another  corporation  are  proper 
parties  defendant.  See  Terhune  v.  Mid- 
land R.  R.  Co.,  38  N.  J.  Eq.,  483  (1884). 
In  a  suit  by  a  minority  of  the  stock- 
holders of  a  railroad  company  to  re- 
strain it  and  a  trilst  company  from 
issuing  bonds  to  a  construction  com- 
pany, the  charge  being  made  that  the 
majority  stockholders  controlled  also 
the  construction  company  and  the  issue 

1 


of  bonds  was  corrupt,  the  trustee  is  a 
necessary  and  not  a  merely  nominal 
party.  Mayer  v.  Denver,  etc.,  R.  R,  41 
Fed.  Rep.,  733  (1890).  Parties  in  league 
and  the  guilty  officers  may  be  made 
parties  defendant.  Meyers  v.  Scott,  3 
N.  Y.  Supp.,  753  (1888).  A  person  may 
be  made  a  party  defendant  for  purposes 
of  discovery  only.  See  Lewis  v.  St. 
Albans,  etc.,  Works,  50  Vt,  477  (1878). 

In  an  action  by  a  person  against  a 
corporation  for  any  cause  of  action,  a 
secretary  and  book-keeper  may  be  made 
a  party  defendant  for  the  purpose  of 
getting  an  answer  of  discovery  under 
oath,  which  the  corporation  cannot 
make.  Wych  v.  Meal,  3  P.  Will.,  310 
(1734).  See,  also,  §  519,  mpra;  Chase 
V.  Vanderbilt,  63  N.  Y.,  307,  314  (1875) ; 
Many  v.  Beekman  Iron  Co.,  9  Paige, 
188  (1841) ;  Masters  v.  Rossie,  etc.,  Co., 
3  Sand.  Ch.,  801  (1845);  Brumly  v. 
Westchester,  etc.,  Sop.,  1  John.  Ch.,  366 
(1815);  Mclntyre  v.  Union  College,  6 
Paige,  339  (1837) ;  Vermilyea  v.  Fulton 
Bank,  1  Paige,  37  (1838).  But  not  where 
the  corporation  is  not  a  party.  Ells- 
worth V.  Curtis,  10  Paige,  105  (1843).  In 
stockholder's  suit  in  behalf  of  a  dis- 
solved corporation,  the  receiver  is  a  nec- 
essary party.  Clark  v.  San  Francisco, 
53  Cal.,  306  (1878).  In  a  suit  to  set  aside 
a  lease,  both  the  lessor  and  lessee  rail- 
road companies  are  necessary  parties. 
New  Jersey  Central  R.  R  Co.  v.  Mills, 
113  U.  S.,  349  (1885);  East  Tenn.,  etc., 
R.  R.  Co.  V.  Grayson,  119  U.  S.,  340  (1886). 
A  director  who  resigned  before  the  acts 
complained  of  were  done  is  not  to  be 
made  a  defendant,  even  though  the  res- 
ignation was  never  acceptsd.  Nor  is  a 
director  liable  who  was  absent  by  rea- 
son of  sickness.  Movius  v.  Lee,  30  Fed. 
Rep.,  298  (1887).  In  a  suit  to  compel 
directors  to  turn  over  tlie  corporation 
profits  improperly  realized  by  them,  a 
separate  action  may  be  brought  against 
each  director.  Langdon  v.  Fogg,  18  Fed. 
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§  739.  Complainant'' s  hill  must  not  improperly  join  two  or  more 
causes  of  action  herein. —  If  the  complainant's  bill  is  multifarious, 
it  of  course  cannot  succeed  as  against  the  objection  of  the  defend- 
ants. Thus,  it  has  been  held  that  the  stockholders  cannot  join  an 
action  in  reference  to  dividends  with  one  for  an  injunction  to  re- 
strain the  corporate  directors  from  committing  a  fraud.'  A  bill 
combining  an  action  to  restrain  the  corporation  from  investing  in 
the  stock  of  another  company,  and  one  to  restrain  it  from  aiding 
that  company,  has  been  held  to  be  multifarious.'^  The  stockholders 
cannot  join  a  suit  against  the  corporation  with  one  against  third  per- 
sons in  behalf  of  the  corporation.'  The  plaintiff  cannot  join  causes 
of  action  accruing  to  himself  personally  with  the  cause  of  action 
which  he  brings  suit  upon  in  behalf  of  the  company.*  A  bill  is 
multifarious  where  there  are  several  defendants  and  no  combina- 
tion between  them  is  shown.''  Although  the  complaint  is  multi- 
farious and  obscure,  yet  a  demurrer  does  not  necessarily  lie.' 

§  740.  Complainant  must  allege  tliat  lie  requested,  tlie  corporation 
to  hring  the  suit,  and,  that  the  corporation  refused  or  neglected  to  do 
so. —  Inasmuch  as  a  fraud,  ultra  vires  or  negligent  act  of  the  di- 
rectors of  a  corporation  is  an  injury  done  to  the  corporation  itself, 
it  is  the  duty  and  proper  function  of  the  corporation  to  institute 
any  action  that  may  be  brought  to  remedy  the  injury  to  the  cor- 
poration.  As  already  explained,  however,  a  stockholder  may  bring 

Eep.,  5  (18S3) ;  but  see  Chandler  v.  (1862).  And  see  in  general  on  multifa- 
Bacon,  30  Fed.  Rep.,  541  (1887),  holding  riousness  herein,  Merchants',  etc..  Line 
that  the  liability  is  joint  and  several,  v.  Waganer,  71  Ala.,  581 ;  Smith  v. 
the  court  saying :  "  When  the  conduct  Eathbun,  23  Hun,  150  (1880) ;  38  Fed. 
of  parties  operates  as  a  fraud  or  a  deceit  Rep.,  639.  An  action  to  be  allowed  to 
upon  third  persons,  whatever  their  pri-  enter  a  reorganized  company  and  one 
vate  intention,  the  relation  of  partner-  to  hold  its  officers  liable-  for  fraud  can- 
ship  may  be  said  to  exist  as  to  such  not  be  joined.  Stanton  v.  Missouri,  etc., 
third  persons."  To  same  effect,  Ervin  v.  R'y  Co.,  4  R'y  &  Corp.  L.  J.,  370  (N.  Y., 
Oregon,  etc.,  Nav.   Co.,   30  Fed.   Rep.,  1888). 

577  (1884).    See  §  663.  *  Whitney  v.  Fairbanks.  54  Fed.  Rep., 

iWinsor   v.    Bailey,    55    N.    H.,  218  985  (Vt,  1893).     A  bill  seeking  to  at- 

(1875).    A  stockholder's  suit  is  not  mul-  tack  a  fraudulent  sale  of  property  by  a 

tifarious,  although  it  is  to  compel  the  director  to  the  corporation  and  also  to 

treasurer  to  pay  back  certain  funds,  and  enjoin  a  sale  of  complainant's  stock  un- 

also  to  have  a  dividend  declared  there-  der  a  forfeiture  for  non-payment  of  a 

from.    Dunphy  v.  Travelers',  etc.,  Ass'n,  subscription  is  multifarious.    Tutweiler 

16  N.  E.  Rep.,  436  (Mass.,  1888).  v.  Tuscaloosa,  etc.,   Co.,  7  S.  Rep.,  398 

2  Salomons  u   Laing,   13    Beav.,   389  (Ala.,  1890). 

(1849),    But  a  bill  by  stockholders  and  ^  American,  etc.,  Co.  v.  Linn,  7  S.  Eep., 

creditors  to  restrain  acts  and  have  a  dis-  191  (Ala.,  1890). 

solution  is  not  multifarious.     Mills  v.  ejiayle  v.  Landers,  33  Pac.  Rep.,  798 

Hurd,  33  Fed.  Eep.,  127  (1887).  (Cal.,  1890). 

3  Thomas  v.  Hoblen,  8  Jur.  (N.  S.),  125 
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the  action  if  the  corporation  improperly  refuses  or  neglects  to  in- 
stitute such  suit.  Before  the  stockholder  brings  suit  he  must  make 
a  formal  request  to  the  corporate  officers  that  suit  be  instituted 
bj'  the  corporation.  Upon  its  refusal  or  neglect  to  comply  with 
that  request  he  may  then  bring  suit  himself.  It  is  well  settled, 
however,  that  he  must  allege  in  his  bill  in  equity  that  such  a  re- 
quest has  been  made  and  has  not  been  complied  with.'  Th^re  has 
been  considerable  discussion  as  to  whether  the  stockholder,  in  ad- 
dition to  his  request  to  the  corporate  officers  to  institute  the  suit, 


1  Holton  V.  New  Castle,  etc.,  R'y,  20 
Atl.  Rep.,  937  (Pa.,  1890) ;  Byere  v.  Rol- 
lins, 21  Pac.  Rep.,  894  (Col.,  1889).  Failure 
to  request  the  corporation  to  bring  suit 
is  fatal.  Bad  faith  on  the  part  of  the 
complainant  is  fatal.  Weidenfeld  v. 
Allegheny,  etc.,  R  R.,  47  Fed.  Rep.,  12 
(1891).  Three  directors  cannot  sue  as 
stockholders  where  for,  all  that  appears 
they  are  a  majority  of  the  board  and 
could  cause  the  corporation  to  sue. 
Hodgson  V.  Duluth,  etc.,  R  R,  49  N.  W. 
Rep.,  197  (Minn..  1891).  A  stockholder's 
action  to  restrain  a  levy  of  execution  by 
a  judgment  creditor  on  the  property  of 
the  corporation  fails  where  he  does  not 
allege  a  request  and  show  his  interest 
in  the  corporation.  Southwest,  etc.. 
Gas  Co.  V.  Fayette,  eta.  Gas  Co.,  23  Atl. 
Rep.,  224  (Pa.,  1892).  A  request  made 
to  a  railroad  corporation  to  prevent  a 
competing  railroad  from  voting  its 
stock  is  sufiHcient  to  authorize  a  stock- 
holder's suit.  Memphis,  etc.,  Co.  v.  Wood, 
7  a  Rep.,  108  (Ala.,  1889).  See,  also, 
Cogswell  V.  Bull,  39  Cal,  320  (1870); 
Hazard  v.  Durant,  11  R  I,  195  (187SX 
the  court  saying  that  the  allegations  of 
request  "will  be  sustained  by  proof  of 
a  request  to  the  stockholders  in  corpo- 
rate meeting,  or  to  the  directors  in  office 
when  the  suit  began,  or  in  any  other 
mode  so  that  it  be  in  legal  effect  a  re- 
quest to  the  corporation ;  Talbot  v. 
Scripps,  31  Mich.,  268(1875);  Ware  v, 
Bazemore,  58  Ga.,  .316  (1877);  Mer- 
chants', etc.,  Line  v.  Waganer,  71  Ala., 
581 ;  Hersey  v.  Veazie,  24  Me.,  9  (1844) ; 
Memphis  City  v.  Dean,  8  Wall.,  64  (1868) ; 
House  V.  Cooper,  30  Barb.,  157  (1858); 


Wilkie  V.  Rochester,  etc.,  R'y,  12  Hun, 
242  (1877) ;  O'Brien  v.  O'Connell,  7  Hun, 
228  (1S76) ;  Abbott  v.  Merriam,  62  Mass., 
588  (1851);  Morgan  i:  Railroad  Co.,  29 
Vt.,  545  (1851).  But  a  request  to  bring 
the  suit  in  a  federal  court  is  insufficient. 
See  Newby  v.  Oregon  Central  R  R  Co., 
1  Sawyer,  63  (1870).  The  leading  case 
of  Foss  V.  Harbottle,  2  Hare,  461  (1843), 
failed  by  reason  of  a  failure  to  make 
this  efiPort  to  induce  the  corporation  to 
act  See,  also,  the  important  case  of 
Greaves  v.  Gouge,  69  N.  Y.,  154  (1877); 
Cogswell  V.  Bull,  39  Cal.,  320  (1870); 
Palmer  v.  Hawes,  40  N.  W.  Rep.,  676 
(Wis.,  1888).  The  defendant  cannot  raise 
this  point  in  the  appellate  court  for  the 
first  time.  See  Bulkley  v.  Beg,  etc.,  Co., 
77  Mo.,  105  (1882).  The  request  to  the 
directors  must  be  made  in  good  faith 
and  the  actual  wrong  set  forth,  and  the 
directors  must  not  be  charged  in  the  re- 
quest as  being  guilty  unless  they  really 
are  so.  Bacon  v.  Irvine,  11  Pac.  Repi, 
646  (Cal.,  1886).  An  allegation  simply 
that  the  corporation  neglected  is  insuffi- 
cient. Must  allege  refusal.  Leslie  v. 
Lorillard,  31  Hun,  305  (1883).  Need  not 
allege  specifically  that  the  present  board 
of  directors  have  refused  to  act  Brown 
V.  Buffalo,  etc.,  R  R,  27  Hun,  344(1882). 
A  stockholder  suing  in  behalf  of  his  cor- 
poration, which  has  been  dissolved 
many  years,  must  nevertheless  show 
that  he  sought  to  have  the  directors 
bring  suit  Taylor  v.  Holmes,  127  U.  S., 
489  (1888).  No  request  to  the  directore 
if  the  act  is  ultra  vires.  Botts  v.  Simp- 
sonville,  etc.,  Co.,  10  S.  W.  Rep.,  184  (Ky., 
1888). 
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should  not  also  be  required  to  attempt  to  induce  the  stockholders 
in  meeting  assembled  to  take  action  by  directing  the  directors  to 
bring  suit,  or  by  refusing  to  re-elect  them  at  the  next  election.  The 
facts,  however,  that  the  stockholders  in  meeting  assembled  cannot 
control  the  discretion  of  the  directors  in  bringing  such  a  suit;  that 
the  remedy  of  refusing  to  re-elect  them  involves  delay,  and  the  as- 
sumption that  a  minority  of  the  stockholders  can  by  the  election 
control  such  a  suit ;  that  irreparable  injury  or  the  vesting  of  great 
financial  interests  may  occur  in  the  meantime ;  and  that  laches  may 
arise  as  a  bar  to  the  stockholder's  suit  — have  settled  the  rule  that 
the  stockholder's  request  to  the  corporate  directors  to  institute  the 
suit  is  sufficient.  He  need  not  also  apply  to  a  stockholders'  meet- 
ing.' In  the  federal  courts  the  necessity  of  an  allegation  that  the 
corporation  has  been  requested  to  sue  and  has  refused  is  fixed  by 
a  rule  of  the  court.^    The  request  may  be  made  to  the  president,' 


1  Mason  v.  Harris,  L.  E.,  11  Ch.  D.,  97 
(1879),  holding  also  that  the  court  has 
no  power  to  order  such  a  meeting.  See 
a  discussion  of  this  question  in  Brewer 
V.  Boston  Theater,  104  Mass.,  378  (1870). 
See,  also,  Gregory  v.  Patchett,  33  Beav., 
595  (1864).  In  McDougall  v.  Gardiner,  1 
Ch.  D.,  13,  22,  the  difficulty  herein  prob- 
ably arose  from  cases  where  a  stock- 
holder sought  to  enjoin  acts  which  the 
directors  could  not  do,  but  which  the 
majority  of  stockholders  could  do.  If 
the  stockholders  have  the  power  to  re- 
move the  directors,  a  request  to  the 
stockholders  to  act  must  be  made  before 
suit  is  brought  by  a  stockholder.  Rath- 
bone  V.  Parkersburg,  etc.,  Co.,  8  S.  E. 
Rep.,  570  (W.  Va.,  1888).  In  the  case  of 
Miller  et  al  v.  Murray,  80  Pao.  Rep.,  46 
(Col.,  1892),  the  court  refused  to  sustain 
an  action  by  the  minority  stockholders 
to  set  aside  an  alleged  fraudulent  sale 
of  the  corporate  property  at  foreclosure 
sale,  the  property  having  been  subse- 


quently purchased  by  one  of  the  offi- 
cers, inasmuch  as  the  complaining 
stockholders  had  votes  enough  to  elect 
a  board  of  directors,  and  thus  have  the 
suit  brought  in  the  corporate  name. 

2Rule94:  ".  .  .  It  [the  bill]  must 
also  set  forth  with  particularity  the 
efforts  of  the  plaintiff  to  secure  such 
action  as  he  desires  on  the  part  of  the 
managing  directors  or  trustees ;  and,  if 
necessary,  of  the  shareholders,  and  the 
causes  of  his  failure  to  obtain  such  ac- 
.tion."  McHenry  v.  N.  Y.,  etc.,  R.  R. 
Co.,  23  Fed.  Rep,,  130;  25  id.,  65,  114. 
See  Leo  v.  Union  Pacific  R'y  Co.,  19 
Fed.  Rep.,  283  (1884);  S.  C,  17  id.,  278; 
Converse  v.  Dimock,  22  Fed.  Rep.,  573 
(1884);  Bill  v.  "Western  Union  Tel.  Co., 
16  Fed.  Rep.,  14;  Quincy  v.  Steel,  120 
U.  S.,  241  (1887) ;  Foote  v.  Cunard  Min. 
Co.,  17  id.,  46  (1883),  holding  that  an 
allegation  that  the  corporation  would 
probably  refuse  relief  is  insufficient. 
Not  to  be  omitted  merely  because  the 


3  A  request  to  and  refusal  by  the  pres- 
ident, who  is  also  the  manager,  suffices 
even  though  he  is  the  party  guilty  of 
the  acts  complained  of.  City  of  Chicago 
V.  Cameron,  11  N.  E.  Rep.,  899  (111.,  1887). 
Request  made  to  the  president  is  good, 
though  he  replies  that  he  had  resigned 
two  years  previously,  it  appearing  that 
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his  resignation  had  not  been  accepted 
and  no  meetings  held  since  the  resigna- 
tion. Averill  v.  Barber,  6  N.  Y.  Supp., 
255  (1889).  A  request  by  one  of  the 
stockholders  to  the  officers  and  presi- 
dent is  sufficient.  Becker  v.  Directors, 
etc.,  15  S.  W.  Rep.,  1094  (Tex.,  1891). 
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although  this  is  denied  in  Tennessee.'  If  receiver  is  in  charge  re- 
quest is  to  be  to  him.*  A  request  to  the  executive  committee  is 
sufficient.'  A  request  by  a  stockholder  to  the  trustee  in  insolvency 
of  a  corporation  is  sufficient  to  enable  the  former  to  bring  suit  to 
hold  the  directors  liable  for  negligence  if  the  trustee  refuses  to  sue.* 
§  741.  When  such  an  allegation  may  he  omitted. —  There  are  oc- 
casions when  the  allegation  that  the  stockholder  has  requested 
the  directors  to  bring  suit  and  they  have  refused  may  be  omitted, 
since  the  request  itself  is  not  required.  This  occurs  when  the 
corporate  management  is  under  the  control  of  the  guilty  parties. 
No  request  need  then  be  made  or  alleged,  since  the  guiltj'  parties 
would  not  comply  with  the  request;  and  even  if  they  did  the  court 
would  not  allow  them  to  conduct  the  suit  against  themselves.' 


guilty  party  owns  a  majority  of  the 
stock.  Allen  v.  Wilson,  S8  Fed.  Eep., 
677  (1886).  Fact  that  the  guilty  party 
elected  the  existing  board  of  directors 
does  not  excuse  request.  Allen  v.  Wil- 
son, 38  Fed.  Rep.,  677  (1886).  A  suit  by 
a  stockholder  to  remedy  frauds  on  the 
part  of  the  president  does  not  come 
within  the  ninety-fourth  rule,  and  even 
if  it  does,  an  allegation  that  the  guilty 
partieg  control  the  board  of  directors 
excuses  any  request  to  them  to  sue. 
Ranger  v.  Champion,  etc.,  Co.,  53  Fed. 
Rep.,  611  (1892).  Concerning  the  United 
States  rule  as  to  the  request  to  the  com- 
pany, see  Whitney  v.-  Fairbanks,  54  Fed. 
Rep.,  985  (Vt.,  1893).  Under  rule  94, 
in  the  federal  courts,  it  is  not  enough 
to  allege  that  the  guilty  parties  are  in 
control  of  the  corporation.  This  is  not 
enough  to  dispense  with  a  request  to  the 
directors  to  bring  suit  Squair  v.  Look- 
out M.  Co.,  42  Fed;  Rep.,  729  (1890). 

1  In  a  stockholder's  suit  to  hold  the 
directors  liable  for  negligence  the  re- 
quest must  be  to  the  board  of  directors. 
A  request  to  the  president  is  insuflS- 
cierit.  Wallace  v.  Lincoln,  etc.,  Bank, 
15  S.  W.  Rep.,  448  (Teun.,  1891). 

^Nelson  v.  Burrows,  9  Abb.  N.  C, 
280;  Fisher  v.  Andrews,  37  Hun,  176 
(1885);  Kelsey  v.  Sargent,  40  Hun,  150 
(1886).  Where  a  receiver  has  been  ap- 
pointed it  is  for  him  and  not  for  a 
stockholder   to  hold  the  directors  re- 


sponsible for  management  of  a  bank. 
Howe  V.  Barney,  45  Fed.  Rep.,  668  (1891). 

8  Hazard  v.  Durant,  11  R  1, 196  (1875). 

*  Wallace  v.  Lincoln,  etc..  Bank,  15  S. 
W.  Rep.,  448  (Tenn.,  1891). 

5  Wayne  Pike  Co.  v.  Hammons,  27  N. 
E.  Rep.,  487  (Ind.,  1891);  Hannerty  w 
Standard,  etc.,  Co.,  19  S,  W.  Rep.,  83 
(Mo.,  1893) ;  Wickersham  v.  Chittenden, 
38  Pac.  Rep.,  788  (Cal.,  1892);  Ashton  v. 
Dashaway  Assoc,  33  Pac.  Rep.,  660 
(Cal.,  1889);  Barr  v.  Pittsburgh,  etc, 
Co.,  40  Fed.  Rep.,  412  (1889);  Smith  v. 
Dorn,  30  Pac  Rep.,  1034  (Cal.,  1892); 
Eschweiler  v.  Stowell,  47  N.  W.  Rep., 
361  (Wis.,  1890) ;  Anderton  v.  Wolf,  41 
Hun,  571  (1886);  Bjorngaard  et  al.  v. 
Goodhue  County  Bank  et  al,  53  N.  W. 
Rep.,  48  (Minn.,  1892).  No  request  is 
necessary  where  the  owners  of  a  ma- 
jority of  the  stock  cause  the  directors 
to  sell  the  property  to  a  person  who 
buys  for  them.  Chicago  Hansom,  etc., 
Co.  V.  Yerkes,  30  N.  E.  Rep.,  667  (111., 
1893) ;  Brinckerhoflf  v.  Bostwick,  88  N. 
Y.,  53 ;  Rogers  v.  Lafayette,  etc..  Works, 
53  Ind.,  395  (1875);  County  of  Tazewell 
V.  Farmers',  etc,  Co.,  13  Fed.  Rep.,  753 
(1882) ;  Davis  v.  Gemmel,  17  Atl.  Rep., 
259  (Md.,  1889);  Board  of  Tippecanoe 
Co.  V.  Lafayette,  etc.,  R.  R  Co.,  50  Ind., 
85  (1875);  Wilcox  v.  Brickel,  11  Neb., 
154  (1881),  where  the  officers  had  ab- 
sconded ;  Currier  v.  N.  Y.,  etc.,  R.  R.  Co., 
3;5  Hun,  355  (1885);  Ramsey  v.  Gould,  57 


1150 


Digitized  by  Microsoft® 


CH.  XLV.] 


PARTIES,  PLEADINGS,  ETC. 


[§  742. 


Nevertheless,  instead  of  this  allegation  the  complainant  must  allege 
the  facts  which  excuse  such  a  demand  or  request  to  the  directors, 
and  these  facts  must  he  stated  with  particularity  and  definiteness.' 
§  742.  Miscellaneous  allegations  of  the  complainant. —  The  alle- 
gations which  set  forth  the  complaining  stockholder's  cause  of  ac- 
tion will  of  course  depend  largely  on  the  particular  facts  of  each 
case.  It  is  necessary,  however,  to  determine  first  whether  the  alle- 
gations are  to  make  out  a  case  of  fraud,  or  of  an  ultra  vires  act,  or 
of  a  negligent  act.  If  an  ultra  vires  act  is  complained  of,  the  gist 
of  the  action  is  not  fraud,  and  need  not  be  and  should  not  be  al- 
leged.^   But  where  the  action  is  to  remedy  a  fraud,  the  allegations 


Barb.,  398  (1870) ;  Kelsey  v.  Sargent,  40 
Hun,  150  (1886);  Parrott  v.  Byers,  40 
Cal.,  614  (1871);  Fisher  v.  Andrews,  37 
Hun,  176;  Young  v.  Drake,  8  Hun, 
61  (1876);  Heath  v.  Erie  R'y  Co.,  8 
Blatch.,  347  (1871),  the  court  saying: 
"It  would  be  a  mockery  to  require  or 
permit  a  suit  against  them  to  be  brought 
and  prosecuted  under  their  manage- 
ment to  obtain  the  relief  sought  by 
this  bill;"  Mussina  v.  Goldthwaite,  84 
Tex.,  125  (1870);  Dowd  v.  Wisconsin, 
etc.,  R.  R.  Co.,  65  Wis.,  108  (1886); 
Pond  V.  Vermont,  etc.,  R.  R.  Co.,  13 
Blatch.,  280  (1874).  But  an  allegation 
that  the  management  is  under  the  con- 
trol of  persons  appointed  by  the  guilty 
parties  is  insufficient.  See  McMurray 
V.  Northern,  etc.,  R'y  Co.,  23  Grant  (U. 
C),  476  (1875).  And  an  allegation  that 
the  directors  are  "nearly  if  not  en- 
tirely "  in  league  with  the  guilty  parties 
is  insufficient.  Cogswell  v.  Bull,  39 
Cal.,  330  (1870).  If  the  directors  are  the 
guilty  parties,  a  stockholder  suing  to 
prevent  their  running  the  corporation 
for  the  benefit  of  a  partnership  need 
not  allege  a  request  to  them  to  sue. 
Rothwell  V.  Robinson,  38  N.  W.  Rep., 
772  (Minn.,  1888).  If  the  fraud  has 
been  by  the  majority  of  the  stockhold- 
ers on  the  minority,  no  request  to  the 
directors  to  sue  need  be  made.  Nathan 
c.  Tompkins,  3  S.  Rep.,  747  (Ala.,  1887). 
See  31  Pac.  Rep.,  1133.  Need  not  re- 
quire directors  to  undo  illegal  lease 
when  they  cannot,  except  with  consent 


of  another  company.  Board  of  Cora'rs 
V.  Lafayette,  etc.,  R.  R  Co.,  50  Ind.,  85 
(1875).  Request 'to  directors  is  not  ex- 
cused by  the  fact  that  the  guilty  party  — 
the  corporate  treasurer  —  owns  a  major- 
ity of  the  stock.  Dunphy  v.  Travelers' 
etc.,  Ass'n,  16  N.  E.  Rep.,  436  (Mass., 
1888).  In  North  Carolina  it  would  seem 
that  a  demand  on  the  guilty  officers  is 
necessary  in  any  case.  Moore  v.  Silver, 
etc.,  Co.,  10  S.  E.  Rep.,  679  (N.  C,  1890). 
In  a  stockholder's  suit  to  enjoin  a  rival 
company  from  voting  stock  in  the 
stockholder's  company,  a  request  to  ^he 
directors  to  sue  is  unnecessary  where 
the  directors  are  controlled  by  such 
rival  company.  Mack  v.  De  Bardelaben, 
etc.,  Co.,  8  S.  Rep.,  150  (Ala.,  1890). 

1  See  cases  in  preceding  note.  The 
stockholder  may  bring  his  suit  although 
the  corporation  has  been  dissolved,  La- 
fayette Co.  V.  Neely,  31  Fed.  Rep.,  738 
(1884).  An  allegation  that  frequent  pro- 
tests had  been  made  is  not  a  sufficient 
allegation  of  a  request  to  sue.  Boyd  v. 
Sims,  11  S.  W.  Rep.,  948  (Tenn.,  1889). 
And  it  is  insufficient  to  show  that  a 
majority  of  the  directors  are  lai'ge  stock- 
holders in  a  competing  company,  al- 
though the  charge  is  that  such  directors 
are  fraudulently  favoring  the  latter  Com- 
pany.   Id. 

^  Clinch  V.  Financial  Co.,  L.  R.,  5  Eq., 
450,  483  (1868).  If  the  pleadings  charge 
fraud  as  the  basis  of  the  suit,  fraud 
must  be  proved;  otherwise  the  suit 
fails,  even  though  the  evidence  shows  a 
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must  clearly  charge  to  that  effect.  The  word  "  corrupt "  has  been 
held  insufficient  herein.'  If  the  action  is  to  set  aside  an  ultra  vires 
act,  the  act  itself  must  be  stated  with  particularity.'  The  com- 
plaint need  not  allege  who  the  other  stockholders  are,  how  numer- 
ous, or  whether  a  majority.'  The  stockholder  need  not  allege  that 
he  was  a  stockholder  at  the  time  of  the  act  or  that  his  stock  has 
since  come  to  him  by  operation  of  law.*  It  is  not  necessary  to 
allege  that  the  stockholders  have  been  free  from  acquiescence  or 
laches.' 

In  North  Carolina  it  is  held  that  the  complaining  stockholder 
must  aver  that  he  is  a  "bona  fide  owner  of  stock;  that  he  bought 
the  same  in  good  faith,  and  not  for  mere  vexatious  purposes."' 

§  743.  Prayer  for  relief.^  The  relief  for  which  prayer  is  made 
in  the  bill  will  depend  upon  the  character  of  the  act  complained 
of,  and  also  of  the  facts  in  the  particular  case.  Generally  it  is  to 
compel  the  director  or  third  parties  to  pay  over  to  the,  corporation 
money  or  property  fraudulently  held  by  the  defendants,  or  to  en- 
join acts,  or  to  set  aside  transactions,  or  for  a  receiver,  or  for  dis- 
solution, or  for  more  than  one  of  these.  It  is  well  settled  that  the 
prayer  for  relief  may  be  in  the  alternative.'  The  relief  granted 
cannot  exceed  that  which  is  asked.* 

§  744.  Property  received  under  the  act  objected  to  must  le  re- 
turned tipon  that  act  leing  set  aside. —  This  is  a  principle  of  law 
that  applies  to  all  the  remedies  given  by  the  court  of  equity  in  rem- 
edying the  frauds  or  ultra  vires  acts  of  the  directors  or  third  per- 
sons against  the  corporation.  He  who  seeks  equity  must  do  equity. 
An  ultra  vires  act  will  not  be  set  aside  unless  the  money  or  prop- 
erty received  by  the  corporation  from  third  persons  thereby  is 
returned  to  such  persons.' 

light  to  relief  on  the  ground  of  account,  *  Moore  v.  Silver,  etc.,  Co.,  10  S.  E. 

discovery  or  some  other  ground  of  equi-  Rep.,  679  (N.  C,  1890).    For  the  various 

table  jurisdiction.    Spies  v.  Chicago,  etc.,  allegations  to  be  made  in  a  complaint 

R  R,  40  Fed,  Rep.,  34  (1889).  to  set  aside  an  illegal  alienation  of  cor- 

1  Russell  V.  Wakefield,  etc.,  Co.,  L.  R,  porate  property,  see  Beecher  v.  Schief- 
fO  Eq.,  474  (1875).  felin,  4  N.  Y.  Civ.  Proc.  Rep.,  230  (1883). 

2  Leo  V.  Union,  etc,  R'y  Co.,  19  Fed.  'Colton  v.  Ross,  2  Paige,  396  (1831); 
Rep.,  288  (1884);  S.  C,  17  id.,  27a  Must  Thomas  v.  Hobler,  4  De  G.,  F.  &  J.,  199 
allege  that  the  corporation  is  one  for  (1861). 

profit   Applegarth  v.  McQuiddy,  19  Pac.  6  Latimer  v.  Eddy,  46  Barb.,  61  (1864). 

Rep.,  692  (Cal.,  1888).  »  The  benefits  received  by  the  corpo- 

3  Descombes  v.  Wood,  4  S.  W.  Rep.,  82  ration  must  be  returned  in  order  to  sus- 
(Mo.,  1887),  tain  an  action  setting  aside  a  fraudulent 

*  Parson  v.  Joseph,  8  S.  Rep.,  788  (Ala.,  contract.  Barr  v.  New  York,  etc.,  R  R, 
1891).  125  N.  Y.,  263  (1891).    Where  the  direct- 

*  Horn,  etc.,  Co.  v,  Ryan,  44  N,  W.  Rep,,  ors  of  a  railway  company  enter  into  a 
56  (Minn.,  1889).  contract  with  third  persons,  whereby  a 
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§  Y45.  Injunction  restraining  the  corporate  officers  and  others 
from  doing  specified  acts. —  The  ordinary  remedy  of  the  stock- 
holder is  an  injunction  by  a  court  of  equity  restraining  the  corpo- 
rate officers  from  doing  the  specified  fraudulent  or  ultra.vires  act 
which  the  stockholder  complains  of.'    Generally  the  injunction 


new  company  is  organized,  franchises 
secured  and  a  road  built  and  leased  to 
the  old  company,  and  the  profits  real- 
ized from  the  transaction  are  equally 
divided  between  the  directors  and  the 
third  persons,  the  latter  are  not  liable 
for  their  profits,  even  though  exorbitant, 
on  suit  by  stockholders  of  the  old  com- 
pany, unless  the  contract  of  lease  is  re- 
scinded and  the  road  restored  to  the 
new  company.  Hitchcock  et  al.  v.  Bar- 
rett et  al,  50  Fed.  Rep.,  653  (N.  Y.,  1892) ; 
Buford  V.  Keokuk,  etc.,  Co.,  69  Mo.,  611 
(1879) ;  Harpending  v.  Munson,  91  N.  Y., 
650  (1883);  New  Castle,  etc.,  R.  R.  Co.  v. 
Simpson,  23  Fed.  Rep.,  214  (1885),  allow- 
ing to  the  party  outlays,  compensation 
and  interest  Cf.  Gray  v.  New  York, 
etc.,  Co.,  5  T.  &  C,  234  (1875);  Thomas 
V.  Railroad  Co.,  101  U.  S.,  71 ;  Louisiana 
V.  Wood,  103  U.  S.,  394;  Lindley  on 
Partnership,  363;  Chapman  v.  Douglas 
County,  107  U.  S.,  348;  Salt  Lake  City 
V.  HoUister,  118  id.,  256,  263;  Green's 
Brice's  Ultra  Vires,  717.  Consideration 
must  be  returned.  Pierson  v.  McCurdy, 
33  Hun,  520  (1884),  where  a  receiver 
sued  a  director  for  funds  used  to  pur- 
chase stock.  See,  also,  Gould  v.  Cayuga, 
etc..  Bank,  86  N.  Y.,  75  (1881) ;  but  see 
AUerton  v.  AUerton,  50  N.  Y.,  670  (1873). 
Payment  by  bondsmen  of  moneys  used 
by  directors  in  illegal  purchases  of 
bonds  prevents  action  by  receiver  of 
corporation  against  directors.  Hun  v. 
Van  Dyck,  26  Hun.  567  (1883).  As  to 
the  right  of  the  fraudulent  possessor  to 
compensation  for  improvements,  see 
Jackson  v.  Ludeling,  99  U.  S.,  513  (1878). 
If,  however,  the  complainant  never  re- 
ceived the  consideration  and  cannot 
compel  others  to  return  it,  it  is  not  nec- 
essary for  him  to  offer  to  return  it.  See 
Lamb  v.  San  Pedro,  etc.,  Co.,  9  Pac.  Rep., 


535  (New  Mex.,  1886):  Where  the  ma- 
jority have  fraudulently  caused  the  di- 
rectors to  sell  land  to  them  and  to  buy 
stock  of  them,  the  minority  need  not 
ofiEer  to  restore  anything  in  order  to  in- 
stitute suit.  Woodroof  v.  Howes,  26 
Pac.  Rep.,  Ill  (Cal.,  1891).  A  stock- 
holder need  not  tender  to  a  purchaser  in 
bad  faith  of  corporate  property  fraudu- 
lently sold  by  the  directors.  The  action 
was  to  enjoin  and  set  aside  the  sales. 
Gray  v.  New  York,  etc.,  Co.,  3  Hun,  .383 
(1875).  Where  two  religious  corpora- 
tions united  by  one  conveying  its  prop- 
erty to  the  other  and  the  latter  paying 
the  debts  of  the  former,  a  judgment 
setting  aside  such  sale  will  also  require 
the  former  to  restore  to  the  latter  the 
money  advanced  by  it.  Madison  Ave., 
etc.,  Ch.  V.  Oliver  St.  Bap.  Ch.,  73  N.  Y., 
83  (1878) ;  Pierson  v.  McCurdy,  33  Hun, 
530  (1884).  A  stockholder  seeking  to 
have  corporate  bonds  canceled  must 
ofiEer  to  return  the  consideration.  *  Spen- 
cer V.  Clarke,  1  N.  Y.  Supp.,  533  (1888). 
It  is  clear,  however,  that  the  stockholder 
himself  cannot  be  expected  to  repay 
this  consideration.  A  just  rule  would 
allow  him  to  pray  in  his  bill  that  the 
corporation  repay  the  consideration. 
Of.  Atlantic  &  Pac.  TeL  Co.  v.  Union 
Pac.  R'y  Co.,  1  McCrary,  541  (1880),  hold- 
ing that  though  a  contract  be  ultra  vires 
a  corporation  will  be  resti-ained  from 
recovering  possession  of  property  con- 
veyed by  it,  except  by  due  process  of 
law  and  after  return  of  the  considera- 
tion. A  stockholder  suing  to  set  aside 
need  not  tender  if  the  party  sued  knew 
of  stockholder's  dissent  at  the  time  when 
he  entered  into  the  act.  Metropolitan, 
etc.,  R  R.  Co.  V.  Manhattan,  etc.,  R.  R. 
Co.,  11  Daly  (N.  Y.  Com.  PI.),  373  (1884). 
1  Wliere  a  proposed  consolidation  is 
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runs  to  the  corporation  itself ;  and  this  is  suflBoient  to  make  it  ef- 
fective and  binding  upon  all  corporate  oflBcers  to  whose  notice  it 
comes.' 

§  746.  Injunction  against  corporate  officers  acting  at  all — Ap- 
pointment of  a  receiver. — '  The  law  is  well  settled  that  the  courts 
have  no  power  to  remove  corporate  officers.^  Nor  can  the  stock- 
holders, in  meeting  assembled,  remove  the  officers.'  It  is  also  well 
established  that  a  court  of  equity  cannot  practically  remove  cor- 
porate officers  by  enjoining  them  from  performing  any  of  their 
customary  duties,  and  by  appointing  a  receiver  to  manage  the  cor- 
porate affairs.* 

The  appointment  of  a  receiver  as  a  remedy  for  the  frauds  or 
ultra  vires  acts  of  the  directors  is  practically  the  punishment  of  the 


attacked  by  a  stockholder  a  preliminary 
injunction  granted  so  as  not  to  render 
useless  the  whole  suit  in  case  it  is  suc- 
cessful will  not  be  disturbed  by  the 
court  of  appeals.  Young  v.  Rondout, 
etc.,  Co.,  129  N.  Y.,  57(1891);  River  Dun 
Nav.  Co.  V.  North,  etc.,  R'y  Co.,  1  R'y 
Cas,,  134,  153  (1838) ;  Blatchford  v.  Ross, 
54  Barb.,  43  (1869).  In  Indiana  it  is  held 
than  no  injunction  will  be  granted 
against  the  payment  of  an  unfounded 
claim  by  the  directors,  but  that  the  ac- 
tion will  proceed  and  other  relief  be 
granted.  Rogers  v.  Lafayette,  etc., 
Works,  53  Ind.,  296  (1876). 

iSee''g§  738,,  755;  also  Hatch  v.  Chi- 
cago, etc.,  R  R,  Co.,  6  Blatch.,  105 
(1868);  Trimmer  v.  Penn.,  etc.,  R.  R 
Co.,  36  N.  J.  Eq.,  411  (1883),  holding, 
however,  that  the  officers  are  not  liable 
herein  for  contempt  by  reason  of  the 
acts  of  subcontractors.  See  People  v. 
Sturtevant,  9  N.  Y.,  363  (1853);  Same  v. 
Pendleton,  64  N.  Y.,  622  (1876).  A  di- 
rector may  resign  after  the  company 
and  officers  have  been  enjoined  from 
interfering  with  the  corporate  assets 
and  may  then  pursue  his  remedies  as  a 
corporate  creditor.  Mexican,  etc.,  Co. 
V.  Mexican,  etc.,  Co.,  47  Fed.  Rep.,  351 
(1891). 

2NeaU.ttHilI,  16  Cal.,  145  (1860),  the 
court  saying:  "It  is  well  settled  that 
there  is  no  jurisdiction  in  equity  with 
regard  to  the  removal  of  corporate  offi- 


cers of  any  description."  Also  Johns- 
ton V.  Jones,  23  N.  J.  Eq.,  216  (1872), 
and  §§  630,  711,  supra. 

'Imperial,  etc.,  Ca  v.  Eampson  (1883), 
W.  N.,  189.    See  g  627. 

*  People  V.  Albany,  etc.,  R  R  Co.,  55 
Barb.,  344,  383  (1869) ;  Einstein  v.  Rosen- 
field,  38  N.  J.  Eq.,  309  (1884) ;  Howe  v. 
Deuel,  48  Barb.,  504  (1865);  Waterbuty 
V.  Merchants',  etc.,  Co.,  50  Barb.,  15T 
(1867);  Cicotte  v.  Anciaux,  53  Mich.,  227 
(1884);  La  Grange  v.  State  Treas.,  34 
Mich.,  468  (1872).  In  New  York  an  in- 
junction order  suspending  "  the  general 
or  ordinary  business''  of  a  foreign  or 
domestic  corporation  in  New  York  can 
be  obtained  only  after  notice  to  the  cor- 
poration. Code  of  C.  P.,  §  1809!  Cf. 
§  1787.  An  injunction  against  an  offi- 
cer doing  any  corporate  business  during 
the  pendency  of  a  suit  against  him  for 
maladministration,  etc.,  will  not  always 
be  set  aside,  even  under  the  rule  that 
where  the  defendant  specifically  denies 
under  oath  all  charges,  the  injunction 
must  be  dissolved.  Hoyt  v.  Malone,  & 
N.  Y.  Supp.,  877  (1890).  In  New  York 
by  statute  an  injunction  against  a  cor- 
poration and  suspending  its  general  and 
ordinaiy  business  can  be  granted  only 
on  notice.  Hence  an  ex  parte  injunction 
against  the  removal  of  the  treasurer  is 
void.  Wilkie  v.  Rochester,  etc.,  R'y,  12 
Hun,  343  (1877). 
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innocent  and  complaining  party  for  the  acts  of  the  guilty  party. 
As  was  well  said  by  an  Illinois  court,  "  In  principle  this  is  very 
much  like  sending  the  creditor  to  jail  because  his  debtor  cannot 
pay  him,  and  is  so  opposed  to  that  spirit  of  justice  which  pervades 
all  the  true  doctrines  of  equity  jurisprudence  that,  it  will  not  bear 
discussion."  ^ 

There  are,  however,  strong  cases  to  the  effect  that  the  court  will 
appoint  a  receiver  where  it  is  evident  that  a  continuation  of  busi- 
ness is  impracticable  or  inequitable.^ 


1  In  Hyde  Park  Gas  Co.  v.  Kerber,  5 
Bradw.  (ID.),  132  (1879),  where  a  decree 
had  been  made  that  a  receiver  be  ap- 
pointed unless  the  ofiScers  paid  over 
money  received  by  them  in  fraud  of 
corporate  rights,  the  court  set  aside  the 
decree  and  said  that  dissatisfaction  by  the 
minority  with  the  management  of  the 
majority  is  not  sufficient  for  the  appoint- 
ment of  a  receiver  of  the  corpdration. 
Fluker  et  al.  v.  Emporia  City  R'y  Co. 
et  al,  30  Pac.  Rep.,  18  (Kan.,  1893); 
American,  etc.,  Co.  v.  Toledo,  etc,  R'y, 
29  Fed.  Rep.,  416  (1886).  No  receiver  for 
mismanagement.  Port  Huron,  etc.,  R'y 
V.  Judge,  31  Mich.,  456  (1875).  The 
court  will  not  appoint  a  receiver  of 
a  solvent  corporation  even  though  the 
president  has  embezzled  some  of  its 
funds  and  is  disposing  of  his  property 
and  is  apparently  sustained  by  a  ma- 
jority of  the  stockholders.  Ranger  v. 
Champion,  etc.,  Co.,  53  Fed.  Rep.,  609 
(1893).  See,  also,  Bayles  v.  Orme,  Free- 
man's Ch.  (Miss.),  161  (1841) ;  People  v. 
Conklin,  5  Hun,  453  (1875) ;  Hand  v.  Dex- 
ter, 41  Ga.,  454  (1871) ;  Baker  v.  Adm'r  of 
Backus,  82  111.,  79  (1863) ;  People  v.  Al- 
bany, etc.,  R  R.  Co.,  7  Abb.  Pr.  (N.  S.),  390 ; 
Belmont  v.  Erie  R'y  Co.,  53  Barb.,  637 
(1869) ;  Overton  v.  Memphis,  etc.,  R  R, 
10  Fed.  Rep.,  866  (1882);  Smith  w  Wells, 
SO  How.  Pr.,  158.  Even  where  two  rival 
boards  of  directors  are  litigating  their  re- 
spective rights,  the  court  cannot  turn 
the  coi'porate  affairs  over  to  a  receiver. 
See  Karnes  v.  Rochester,  etc.,  R.  R.  Co., 
4  Abb.  Pr.  (N.  S.),  107  (1867);  Gaven- 
stine's  Appeal,  49  Pa.  St.,  310  (1865), 
holding  that  the  appointment  of  a  re- 


ceiver is  equivalent  to  enjoining  the  of- 
ficers fi-om  managing  the  corporate 
business.  See  Cincinnati,  etc.,  R.  R.  v. 
Duckworth,  3  R'y  &  Corp.  L.  J.,  560 
(1887),  refusing  a  receiver  at  the  instance 
of  a  stockholder  and  discussing  the 
question.  Mere  disagreement  of  the 
parties  as  to  the  management  of  the 
property  is  no  ground  for  a  receivership. 
American,  etc.,  Co.  v.  Toledo,  etc.,  R'y 
Co.,  39  Fed.  Rep.,  416  (1886).  The  case 
State  of  Florida  v,  Jacksonville,  etc., 
R  R,  15  Fla.,  201  (1875),  seems  to  have 
been  one  for  a  decree  that  certain  con- 
solidated railroads  were  subject  to  the 
mortgage  (see  pp.  279, 280).  Mismanage- 
ment and  default  in  interest  were 
charged.  The  court  held  (see  p.  386) 
that  a  receiver  should  not  have  been  ap- 
pointed. The  stockholders  of  a  corpora- 
tion cannot  obtain  a  receiver  of  its  prop- 
erty on  the  ground  that  the  lessee  of  its 
property  is  not  paying  the  rent  which  is 
due.  City  of  Rochester  v.  Bronson,  41 
How.  Pr.,  78  (1871).  The  lessee  in  this 
case  alleged  that  it  did  not  know, which 
of  two  contesting  boards  of  directors  of 
the  lessor*  was  the  right  board  to  pay 
rent  to.    See,  also,  26  Atl.  Rep.,  886. 

2  Where  an  electric  light  company 
purchases  a  majority  of  the  stock  of  a 
competing  electric  light  company  in  the 
same  ci.ty,  and  elects  the  board  of  direct- 
ors, and  fraudulently  uses  its  power  to 
make  the  latter  subservient  to  and  as  a 
feeder  to  the  former,  and  intends  to  de- 
stroy the  latter,  the  court,  at  the  instance 
of  a  minority  stockholder  of  the  latter, 
will  appoint  a  receiver  of  the  company, 
but  the  proof  of  such  intent  must  be 
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Sometimes  the  power  to  restrain  or  remove  corporate  officers, 
and  to  appoint  a  receiver  of  the  corporation,  is  given  to  the  court 
by  a  statutory  enactment.' 


clear.  The  fact  that  the  directors  so 
elected  are  stockholders  in  the  control- 
ling company  is  not  suflBcient.  Davis  v. 
U.  S.,  etc.,  Co.,  25  Atl.  Rep.,  983  (Md., 
1893).  Where  for  seven  years  a  stock- 
holder who  owned  a  majority  of  the 
stock  elected  himself  and  two  of  his 
dummies  as  directors  of  the  company, 
and  caused  the  board  to  vote  a  large 
salary  to  himself  as  president  and  man- 
ager, and  had  leased  to  the  company  his 
property  at  a  large  rental,  the  salary  and 
rental  are  illegal  and  void.  Where  the 
company  had  failed  to  pay  its  dividends 
by  reason  of  such  acts,  a  court  of  equity 
upon"  the  suit  of  another  stockholder 
ordered  the  president  to  account,  and 
appointed  a  receiver  of  the  company 
and  directed  that  its  affairs  be  wound 
up.  Miner  v.  Belle  Isle  Ice  Co.,  53  N.  W. 
Rep.,  218  (Mich.,  1892).  Where  a  stock- 
holder in  a  street  railway  starts  suit  to 
set  aside  an  illegal  consolidation  with 
another  company,  fraudulently  brought 
about  by  the  oflScers,  the  latter  company 
being  insolvent  and  the  former  liable  to 
become  so,  a  cause  of  action  is  stated 
and  a  receiver  may  be  appointed.  Becker 
V.  Directors,  etc.,  15  S.  W.  Eep.,  1094 
(Tex.,  1891).  In  a  stockholder's  suit  to 
cause  an  alleged  fraudulent  transaction 
to  be  set  aside,  the  court  appointed  a  re- 
ceiver, not  to  take  the  property,  but  to 
carry  on  the  suit  The  upper  court  held 
that  such  an  appointment  was  illegal. 
Burnes  v.  Atchison,  39  Pac.  Eep.,  579 
(Kan.,  1892),  A  few  cases  have  held  that 
the  court,  under  extreme  circumstances, 
may  appoint  a  receiver  to  take  charge 
of  the  corporate  business,  even  though 
the  corporation  is  solvent,  and  no  disso- 
lution is  intended,  and  no  corporate 
creditors'  interests  are  involved.  See 
Stevens  v.  Davison,  18  Gratt.  (Va),  819 
(1868),  where  a  railroad  was  turned  over 
to  a  receiver  to  protect  stockholders' 
rights.     Court  will  not  enjoin  officers 


from  acting.  Foss  v.  Harbottle,  3  Hare, 
461 ;  Mozley  v.  Alston,  16  L.  J.,  Ch.,  217 
(1847);  Hattersley  v.  Earl  Selbume,  31 
L.  J.,  Ch.,  873  (1862).  So,  also,  Mannect, 
etc.,  Co.  V.  Manneck,  23  Alb.  L.  J.,  216 
(1881).  A  stockholder  may  have  receiver 
appointed  of  foreign  corporation  which 
is  insolvent  and  in  hands  of  a  receiver 
in  state  creating  it.  Phoenix  Foundry 
V.  North  River  Con.  Co.,  33  Hun,  156 
(1884).  Receiver  appointed  if  the  cor- 
poration is  practically  defunct  and  there 
has  been  a  breach  of  trust.  Hall  v.  As- 
toria, etc.,  Co.,  5  R'j'  &  Corp.  L.  J.,  412 
(Louisville  Ct.,  1889).  See,  also,  in  gen- 
eral, Frostburg  Bldg.  Ass'n  v.  Stark,  47 
Md.,  338  (1877).  In  the  case  of  Hayward 
V.  Lincoln  Lumber  Co.,  26  N.  W.  Eep., 
184  (Wis.,  1885),  the  corporation  was 
insolvent.  In  Lawrence  v.  Greenwich 
Fire  Ins.  Co.,  1  Paige,  587  (1839),  the 
court  appointed  a  receiver  to  preserve 
the  corporate  property,  there  having 
been  no  officers  elected  by  the  stock- 
holders. Under  the  statutes  of  Indiana 
the  court  may  appoint  a  receiver  in  a 
stockholder's  suit  where  there  has  been 
a  diversion  of  funds  to  pay  salaries  and 
a  failure  to  repair.  Wayne  Pike  Co.  v. 
Hammons,  23  N.  E.  Rep.,  487  (Ind.,  1891). 
See,  also,  Haywood  v.  Lincoln  Lumber 
Co.,  64  Wis.,  639  (1885).  In  the  case 
Forbes  v.  Memphis,  etc.,  E.  E.,  3  Woods, 
323  (1873),  a  receiver  was  appointed  upon 
default  of  the  defendants  to  answer,  the 
bill  being  filed  by  a  stockholder,  a  bond- 
holder and  the  trustee  for  the  bondhold- 
holders  on  behalf  of  themselves  and  all 
other  stockholders  and  bondholders  to 
prevent  the  directors  of  the  insolvent 
company  from  fraudulently  disposing 
of  the  property. 

1  In  New  York,  by  statute,  the  court 
may  appoint  a  receiver  in  a  stockhold- 
er's action.  Osgood  v.  Maguire,  61  N. 
Y.,  524  (1875).  The  appointment  of  a 
receiver  at  the  instance  of  a  stockholder 
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§747.  Miscellaneous  remedies.  —  It  has  been  held  and  clearly 
established  that  a  stockholder  cannot  bring  about  the  dissolution 
of  the  corporation  merely  because  the  ofBcers  have  been  guilty  of 
a  breach  of  trust.^  Nor  can  he  defeat  an  action  for  his  subscrip- 
tion by  alleging  such  a  defense.*  There  are  various  other  remedies 
and  rules  which  govern  this  subject.' 

§  748.  The  complaining  stocliliolder  controls  tJie  conduct  of  the 
suit  —  Similar  suits  elsewhere  —  The  results  of  the  suit  helong  to- 
the  corporation. — It  is  a  principle  of  equity  practice,  when  a  person 
brings  a  suit  in  behalf  of  himself  and  such  others  as  may  wish  to 
come  in  who  are  similarly  situated,  that  the  complaining  stock- 


may  be  voidable.  It  is  not  void.  At- 
torney-General V.  C!ontinental,  etc.,  Ins. 
Ck).,  28  Hun,  360  (1883);  affirmed,  93 
N.  Y.,  630.  In  New  York  a  stockhold- 
er's action  under  the  statute  to  place  the 
corporate  property  in  a  receiver's  hands 
and  for  an  accounting  by  its  officer 
will  be  compelled  to  give  precedence  to 
another  action  instituted  by  the  attor- 
ney-general under  the  statute  to  remove 
the  officers,  etc  Keeler  v.  Brooklyn  El. 
E.  R,  9  Abb.  N.  C,  166  (1880).  In  New 
York  misconduct  of  a  trustee  author- 
izes a  court  to  appoint  a  receiver.  Jen- 
kins V.  Jenkins,  1  Paige,  343  (1829). 
See,  also,  Conro  v.  Gray,  4  How.  Pr., 
166 ;  Kelly  v.  Mariposa,  etc.,  Ck>.,  4  Hun, 
632  (1875).  See,  also,  Verplanck  v.  Mer- 
cantile Ins.  Co.,  1  Edw.  Ch.,  83  (1881), 
■  and  the  New  York  cases  in  the  preced- 
ing note.  In  New  York  it  has  been 
held  that  a  stockholder  may  have  a 
corporate  officer  arrested  for  his  frauds 
on  the  corporation.  Crook  v.  Jewett, 
12  How.  Pr.,  19  (1854).  In  certain  cases 
an  "officer"  is  construed  to  mean 
merely  an  agent  and  not  a  director. 
So  held  in  regard  to  appointing  a  re- 
ceiver of  a  foreign  corporation.  Moran 
V.  Alvas,  etc.,  Co.,  N.  Y.  Law  Jour., 
Dea  5,  1891. 

'  See  §  629,  supra.  A  stockholder's 
prayer  for  relief  that  the  corporation  be 
dissolved  and  the  assets  distributed  be- 
cause a  director  has  sold  property  to  it 
at  an  overvaluation  will  be  denied.  Tut- 
weiler  v.  Tuscaloosa,  etc.,  Co.,  7  S.  Rep., 


398  (Ala.,  1890).  Where  a  corporation 
has  abandoned  its  authorized  business 
and  engaged  in  another,  ^  it  will  be 
wound  up.  This  is  difEerent  from  a 
case  where  the  directors  have  merely 
and  incidentally  committed  ultra  vires 
acts.  Re  Crown,  etc..  Bank,  63  L.  T. 
Eep.,  823  (1890). 

2  See  §  187,  supra;  also  Chetlain  v. 
Republic  Life  Ins.  Co.,  86  111.,  320 
(1877);  South  Georgia,  etc.,  R.  R.  Co.  v. 
Ayres,  56  Ga.,  230  (1876);  Nor  can  the 
stockholder  enjoin  a  calL  Ex  parte 
Booker,  18  Ark.,  338  (1857).  If  an  ille- 
gal consolidation  is  set  aside,  the  stock- 
holders of  the  new  company  may  re- 
cover back  the  amount  paid  in  by  them. 
In  re  Bank  of  Hindustan,  L.  R.,  16  Eq., 
417  (1873). 

'  Where  money  is  recovered  and  is  to 
be  distributed  among  the  stockholders, 
see  Pacific  R  R.  Co.  v.  Cutting,  27  Fed. 
Rep.,  638  (1886).  Director  cannot  set  off 
claims  due  to  him  from  the  company. 
Ex  parte  Pelly,  31  Ch.  D.,  493.  His 
bankruptcy  is  no  defense.  Emma  Min. 
Co.  V.  Grant,  17  Ch.  D.,  132.  The  cor- 
poration may  appeal  from  the  judg- 
ment Sheridan  v.  Sheridan  Electric 
L.  Co.,  38  Hun,  396  (1886).  Even  though 
the  plaintiff  proves  fraud,  yet  if  the 
findings  are  not  full  enough  to  sustain 
the  judgment,  the  higher  court  will 
reverse  a  judgment  in  the  plaintiff's 
favor.  Beach  v.  Cooper,  13  Pae.  Rep., 
161  (CaL,  1887). 
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holder  controls  the  case  and  may  continue,  compromise,  abandon  or 
discontinue  it  at  his  pleasure.^  In  case  the  suit  is  successful  the 
complaining  stockholder  is  entitled  to  have  his  costs  paid  by  the 
corporation.^ 

Judgment  rendered  in  one  stockholder's  suit  is  a  bar  to  a  similar 

suit  by  another  stockholder,  even  though  the  latter  commenced  his 

.  suit  before  judgment  w^as  rendered  in  the  former.'    A  stockholder 

has  no  right  to  institute  a  suit  where  there  is  ali-eady  one  pending 

in  another  court  bearing  on  the  same  question.* 


i"The  plaintiff,  as  he  acta  upon  his 
own  mere  motion  and  at  his  own  ex- 
pense, retains  (as  in  other  cases)  the  ab- 
solute dominion  of  the  suit  until  decree, 
and  may  dismiss  the  bill  at  his  pleasure. 
After  decree,  however,  he  cannot  by  his 
conduct  deprive  other  persons  of  the 
same  class  of  the  benefit  of  the  decree  if 
they  think  fit  to  prosecute  it."  1  Dan- 
iells  on  Ch.  PI.  &  Pr.  (4th  Am.  ed.),  244 ; 
Allen  V.  N.  J.  Southern  E.  R  Co.,  49 
How.  Pr.,  14  (1875) ;  Tremain  v.  Guard- 
ian, etc.,  Ins.  Co.,  11  Hun,  286  (1877), 
allowing  discontinuance,  and  reviewing 
cases.  See,  also,  the  valuable  briefs  in 
this  case.  But  see  Seaton  v.  Grant,  L.  R., 
3  Ch.,  459  (1867).  Cf.  Scarth  v.  Chad- 
wick,  14  Jur.,  300  (1850).  In  the  case  of 
Belmont  v.  Erie  E'y  Co.,  52  Barb.,  637 
(1869),  the  court  held  that  the  other 
stockholders  could  interfere  in  the  man- 
agement of  the  case.  If  the  guilty  di- 
rectors settle  with  the  complaining 
stockholder  by  paying  him  out  of  the 
corporate  treasury  the  corporation  may 
subsequently  recover  back  the  money 
60  paid.  Erie  E'y  Co.  v.  Vanderbilt,  5 
Hun,  123  (1875).  See,  also,  Derby  v. 
Yale,  13  Hun,  273  (1878);  Tremain  v. 
Guardian,  «tc.,  Ins.  Co.,  11  Hun,  286 
(1877).  The  gtockholder  who  sues  may 
discontinue  or  go  on.  Mattison  v.  Dem- 
arest,  1  Rob.,  717  (1863).  Cf.  Thouron 
V.  East,  etc.,  E'y  Co.,  38  Fed.  Eep.,  673 
(1889);  Innes  v.  Lansing,  7  Paige,  584 
(1839).  The  suit  stops  if  the  complain- 
ing stockholder  is  paid.  Scarth  v.  Chad- 
wick,  14  Jur.,  300  (1850).  After  other 
creditors  have  come  in  as  parties  plaint- 
iff, the  original  plaintiff  cannot  dismiss 


the  suit  except  with  their  consent.  Bel- 
mont, etc.,  Co.  V.  Columbia,  etc.,  Co.,  46 
Fed.  Rep.,  336  (1891). 

2  Meeker  v.  Winthrop  Iron  Co.,  17 
Fed.  Rep.,  48  (1883) ;  Trustees  v.  Green- 
ough,  105  U.  S.,  527  (1881) ;  Central  R  R 
Co.  V.  Pettus,  113  U.  S.,  116  (1885),  also 
holding  that  the  attorney  may  have 
certain  costs,  from  parties  benefiting 
thereby.  When  the  majority  enters 
into  litigation  with  the  minority  costs 
are  not  to  be  paid  by  the  majority  out 
of  the  corporate  funds.  Pickering  v. 
Stevenson,  L.  R,  14  Eq.,  332  (1872). 
The  case  of  Hubbard  v.  Camperdown 
Mills,  1  S.  E.  Eep.,  5  (S.  C,  1886),  holds 
that  the  attorney  for  stockholders  re- 
straining the  corporation  from  a  fraud 
and  having  a  receiver  appointed  cannot 
collect  his  fees  from  the  corporate  as- 
sets, but  that  the  fees  of  the  attorney 
defending  the  corporation  should  be. 
paid  from  the  fund.  Gf.  In  re  Attorney- 
General  V.  North,  etc.,  Ins.  Co.,  91  N.  Y., 
57  (1883).  As  to  the  compensation  and 
reimbursement  to  complaining  stock- 
holders, see,  also,  Woodruff  v.  N.  Y.,  etc., 
R  R,  129  N.  Y.,  27  (1891). 

3  Willoughby  v.  Chicago,  etc.,  Co.,  25 
Atl.  Eep.,  277  (N.  J.,  1893).  Where  two 
suits  for  the  same  purpose,  one  by  a 
stockholder  and  one  by  the  corporation 
itself  are  pending  in  different  states,  the 
first  decision  will  be  followed  in  the 
other  state,  although  the  suit  in  the 
latter  state  vraa  commenced  first,  unless 
there  is  collusion.  Memphis,  etc.,  Co. 
V.  Grayson,  7  S.  Eep.,  123  (Ala.,  1890). 

4  Memphis  City  v.  Dean,  8  Wall.,  64 
(1868);  Black  v.  Huggins,  3.  Tenn.  Ch., 
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Where  the  company  itself  has  already  brought  suit  on  a  cause  of 
action  and  has  been  defeated,  a  stockholder  cannot  bring  suit  on 
the  same  cause  of  action  on  behalf  of  the  corporation,  even  though 
the  former  case  was  decided  in  another  state.' 

Another  important  principle  of  law  in  this  connection  is  that 
the  money  or  property  recovered  from  directors  or  third  persons 
in  a  suit  in  equity  instituted  by  a  stockholder  in  behalf  of  all  the 
stockholders  belongs  to  all  the  stockholders  and  not  to  the  com- 
plaining stockholder.     It  goes  to  the  corporation.^ 

§  749.  No  contribution  among  the  directors. —  There  is  no  contri- 
bution among  directors  guilty  of  a  breach  of  trust  for  which  a  part 
are  held  liable.'  The  director  cannot  set  up  a  set-off,*  or  bank- 
ruptcy, where  he  is  guilty  of  fraud.* 


780  (1877).  See,  also,  as  to  who  may  be 
a  complainant  herein,  Green's  Brice's 
Ultra  Vires  (3d  ed.),  649.  In  the  case  of 
Dannmeyer  v.  Coleman,  11  Fed.  Eep., 
97  (1883),  the  court  queries  whether  each 
stockholder  may  institute  a  separate 
suit  herein.  The  party  with  whom  the 
alleged  illegal  contract  was  made  can- 
not sustain  a  bill  in  equity  to  prevent 
a  multiplicity  of  stockholders'  suits. 
Manhattan  E.  R.'Co.  v.  New  York  El. 
R  R.  Co.,  39  Hun,  309  (1883).  Although 
a  creditor  has  brought  suit  in  behalf  of 
himself  and  others,  yet  another  creditor 
may  institute  another  similar  suit  After 
judgment  in  one,  the  other  ceases. 
Innes  v.  Lansing,  7  Paige,  583  (1839). 

1  Alexander  v.  Donohoe,  68  Hun,  131 
<1893). 

2  The  proceeds  of  the  suit  go  to  the 
corporation.  Howe  v.  Barney,  45  Fed. 
Eep.,  668  (1891).  The  results  of  a  stock- 
holder's suit  against  the  directors  for 
negligence  belong  to  the  corporation, 
and  not  to  him.  Wallace  v.  Lincoln, 
etc..  Bank,  15  S.  W.  Rep.,  448  (Tenn., 
1891).  The  proceeds  of  the  suit  belong 
to  the  corporation.  An  agreement  that 
the  attorneys  shall  have  a  contingent 
fee  is  good  where  all  the  stockholders 
stood  by  and  allowed  the  work  to  go  on. 
Davis  V.  Gemmell,   31   Atl.  Eep.,   713 


(Md.,  1891).  The  complaining  stock- 
holder cannot  ask  for  his  share  of  the 
property  or  money  involved.  Pratt  v. 
Bacon,  37  Mass.,  133  (1830).  That  the 
money  or  property  recovered  belongs  to 
the  corporation,  see  Evans  v.  Brandon 
53  Texas,  56  (1880);  Dewing  v.  Perdi- 
caris,  96  U.  S.,  193,  198  (1877);  Smith  v. 
Poor,  40  Me.,  415  (1855);  Carter  u  Ford, 
etc.,  Co.,  85  Ind.,  180  (1883).  A  plaintiff 
may  upon  the  trial  be  compelled  to  elect 
whether  he  sues  to  hold  the  promoters 
liable  for  fraud  or  whether  he  sues  in 
behalf  of  all  stockholders  and  for  the 
benefit  of  the  corporation.  Brewster  v. 
Hatch,  133  N.  Y.,  349  (1890).  Where  a 
stockholders'  suit  enjoining  illegal  taxa- 
tion is  successful,  the  purchaser  of  the 
property  of  the  corporation  at  a  fore- 
closure sale  succeeds  to  the  benefit  of 
that  suit,  and  may  refuse  to  pay  the 
tax.  Secor  v.  Singleton,  41  Fed.  Eep., 
735  (1890). 

3  Wilkinson  v.  Dodd,  40  N.  J.  Eq.,  133 
(1885);  Ervin  v.  Oregon,  etc.,  Co.,  30 
Fed.  Rep.,  577  (1884) ;  Peck  v.  Ellis,  2 
Johns.  Ch.,  131  (1816).  'See  Power  v. 
Conner,  19  W.  R,  933.  In  Lingard  v. 
Bromley,  1  Ves.  &  B.,  114  (1813),  contri- 
bution was  enforced  between  assignees 
in  bankruptcy,  one  of  whom  had  im- 
properly paid  a  loss  with  the  concur- 


*  Ex  parte  Pelly,  L.  E.,  31  Ch.  D.,  493       '  Emma,  etc.,  Co.  v.  Grant,  L.  E.,  17 
(1883).  Ch.  D.,  133  (1880). 
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§  760.  The  discretion  of  the  directors  in  refusing  to  institute  or 
to  defend  an  action  involving  corporate  interests  is  not  generally  in- 
terfered with. —  It  frequently  happens  that  the  corporation  has  a 
cause  of  action  against  a  third  party  which  the  directors  think  best 
not  to  press,  or  that  the  corporation  is  sued  and  the  directors  think 
best  not  to  defend,  or,  where  an  action  is  pending,  the  directors 
decide  to  compromise  the  matter.  The  judgment  of  the  direct- 
ors may,  in  the  opinion  of  a  stockholder,  be  erroneous,  and  yet  it 
cannot  be  controlled  or  changed  by  the  stockholders  except  by 
refusing  to  re-elect  the  directors  to  office.  The  stockholder  can- 
not go  into  court  and  attempt  to  change  the  policy  of  the  direct- 
ors as  regards  the  management  of  the  suit.^  In  general  a  corpo- 
ration represents  .and  binds  the  shareholders  in  bringing  and 
defending  suits  which  involve  the  rights  and  obligations  of  the 
corporation,  and  binds  them  as  fully  as  in  the  making  of  contracts.* 


rence  of  the  others.  In  Ramskill  v.  Ed- 
wards, L.  R.,  31  Ch.  D.,  100  (1885),  con- 
tribution was  enforced  against  a  director 
who  subsequently  ratified  an  unauthor- 
ized loan  which  another  director  made 
and  was  held  responsible  for.  An  exec- 
utor of  a  deceased  director  was  also  held 
liable.  A  director  who  objects  and  pro- 
tests is  not  liable. 

1  These  principles  of  law  follow  neces- 
sarily from  the  fact  that  the  manage- 
ment and  policy  of  the  corporation  are 
determined  and  controlled  by  the  direct- 
ors and  not  by  the  stockholders.  The 
only  cases  wherein  the  stockholders  may 
interfere  are  cases  where  the  directors 
are  guilty  of  fraud,  ultra  vires  acts  or 
gross  negligence  in  protecting  the  cor- 
porate interests. 

"  There  may  be  claims  against  direct- 
ors ;  there  may  be  claims  against  offi- 
cers ;  there  may  be  claims  against  debt- 
ors ;  there  may  be  a  variety  of  things 
which  a  company  may  well  be  entitled 
to  complain  of,  but  which,  as  a  matter 
of  good  sense,  they  do  not  think  it  right 
to  make  the  subject  of  litigation  ;  and  it 
is  the  company,  as  a  company,  which 
has  to  determine  whether  it  will  make 
anything    that   is  wrong  to  the   com- 


pany a  subject-matter  of  litigation,  or 
whether  it  will  take  steps  itself  to  pre- 
vent the  wrong  from  being  done."  Mac- 
Dougall  V.  Gardiner,  L.  R.,  1  Ch..D.,  13 
(1875).  See,  also,  15  Fed.  Rep.,  361,  note. 
Even  a  majority  of  stockholders  cannot 
go  into  court  and  have  appeals  dis- 
missed where  the  directors  order  them 
to  be  continued.  Railway  Co.  v.  Ailing, 
96  U.  S.,  46?  (1878).  Questions  of  pblicy 
of  management,  of  expediency  of  con- 
tracts or  action,  of  adequacy  of  consid- 
eration not  grossly  disproportionate,  of 
lawful  appi-opriation  of  corporate  funds 
to  advance  corporate  interests,  are  left 
solely  to  the  honest  decision  of  the  di- 
rectors, if  their  powers  are  without  lim- 
itation and  free  from  restraint  To 
hold  otherwise  would  be  to  substitute 
the  judgment  and  discretion  of  others 
in  the  place  of  those  determined  on  by 
the  scheme  of  incorporation.  EUerman 
V.  Chicago  Junction  R'ys  &  Union  S.  Y. 
Co.  et  al,  23  Atl.  Rep.,  387  (N.  J.,  1891X 
2  Farnum  v.  Ballard,  etc..  Shop,  13 
Cush.,  507  (1853);  Oglesby  v.  Attrill,  105 
U.  S.,  605  (1881);  Came  v.  Brigham,  39 
Me.,  35  (1854) ;  Lane  v.  Weymouth  School 
Dist,  10  Mete,  463  (1845) ;  Graham  v. 
Boston,  Hartford  &  Erie  R  R  Co.,  118 
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Thus,  it  is  not  for  the  stockholder  to  institute  a  suit  for  a  trespass 
against  the  corporate  property ;  >  nor  can  he  take  out  an  appeal  or 
certiorari  which  the  corporation  does  not  take  out ;  *  nor  bring  an 
action  against  other  corporate  agents  for  injury  and  loss  to  the 
corporation.'  The  great  case  of  Dodge  v.  Woolsey,*  however,  was 
on  the  very  point  now  under  discussion,  and  it  was  decided  under 
the  facts  of  that  case,  where  the  corporation  refused  to  defend 
itself  against  an  illegal  tax,  that  a  stockholder  of  the  corporation 
might  do  that  which  the  corporation  should  have  done.'  It  is 
within  the  power  of  the  directors  to  compromise  a  pending  lawsuit 
bj''  or  against  the  corporation,  and  a  stockholder  cannot  control  the 
directors'  decision.' 


U.  a,  161  (1886),  affirming  S.  C,  14  Fed. 
Eep.,  753  (1883).  Minority  bringing  suit 
against  a  third  person  to  enforce  a  right 
which  the  corporation  ought  to  enforce 
must  make  the  corporate  officers  co- 
defendants.  Slatterly  v.  St  Louis,  etc., 
Co.,  4  a  W.  Eep.,  79  (Mo.,  1877).  A 
stockholder  cannot  appeal  from  a  de- 
cree against  the  company.  Ex  parte 
Cutting,  94  U.  a,  14  (1876).  For  the 
right  of  a  stockholder  or  bondholder  to 
intervene,  see  §§  659, 848.  Stockholders 
cannot  intervene  in  corporate  suits  ex- 
cept where  there  is  fraud  or  collusion. 
Heggie  v.  Building,  etc.,  Assoc,  12  S.  E. 
Rep.  375  (N.  C,  1890).  Stockholders  are  ' 
not  allowed  to  intervene  in  the  ordi- 
nary suits  by  or  against  the  company. 
Gresham  v.  Island,  etc..  Bank,  31  S.  W. 
Eep.,  556  (Tex.,  1893). 

J  Dale  V.  Grant,  84  L.  J.,  143  (1870). 

2  Silk  Mfg.  Co.  V.  Campbell,  37  N.  J.  L., 
539  (1859).  Under  the  statute  of  Ohio 
a  stockholder  may  sometimes  appeal 
where  the  corporation  does  not  Henry 
V.  Jennes,  34  N.  E.  Eep.,  1077  (Ohio, 
1890). 

'Forbes  v.  Whltlock,  3  Edw.  Ch.,  446 
(1841).  See,  also,  Quincey  v.  Steel,  130 
U.  a,  341  (1887). 

*  18  How.,  331  (1855),  where  the  court 
said:  "Now,  in  our  view,  the  refusal 
upon  the  part  of  the  directors,  by  their 
own  Showing,  partakes  more  of  disre- 
gard of  duty  than  of  an  error  of  judg- 
ment   It  was  a  non-performance  of  a 


confessed  official  obligation,  amounting 
to  what  the  law  considers  a  breach  of 
trust,  though  it  may  not  involve  in- 
tentional moral  delinquency."  See, 
also,  Memphis,  etc.,  Co.  v.  Williamson, 
9  Heisk.  (Tenn.),  314  (1873),  where  suit 
was  brought  on  the  bond  which  the 
plaintifl  in  Memphis  City  v.  Dean,  8 
Wall.,  73,  gave  in  obtaining  an  injunc- 
tion. 

*See,  also.  Park  t'.  Petroleum  Co.,  25 
West  Va.,  108  (1884);  S.  C,  26  id.,  486 
(1885). 

*"It  cannot  be  contended  that  the 
directors  of  a  corporation  do  not  possess 
authority,  acting  in  good  faith  and  in 
the  exercise  of  their  best  judgment,  to 
settle  a  pending  action,  or  that  the 
settlement  is  not  binding  on  their  stock- 
holders, even  though  it  may  subse- 
quently appear  that  they  failed  to  se- 
cure the  best  terms  to  which  the  cor- 
poration might  have  been  entitled." 
Donohue  v.  Mariposa,  etc.,  Co.,  66  Cal., 
317  (1885).  See,  also,  Shawhan  v.  Zinn, 
79  Ky.,  300  (1881).  The  board  of  direct- 
ors may  compromise  claims  and  law- 
suits. New  Albany  v.  Burke,  11  Wall., 
96  (1870);  First  Nat'l  Bank  v.  Nat'l  Ex 
Bank,  92  U.  S.,  132  (1875),  aflf'g  39  Md., 
600;  Pneumatic,  etc.,  Co.  v.  Berry,  113 
U.  a,  333  (1885);  Frankfort  Bank  v. 
Johnson,  34  Me.,  490  (1844);  Seeley  v. 
San  Jose,  etc.,  Co.,  59  Cal.,  23  (1881).  The 
sureties  of  a  corporate  treasurer  are  lia- 
ble for  the  deficiency  existing  after  the 
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A  stockholder  cannot  sue  to  enjoin  a  person  from  slandering  the 
title  of  property  belonging  to  the  corporation.^ 

Althciugh  the  corporation  does  not  set  up  the  statute  of  limita- 
tions to  a  creditor's  claim,  a  stockholder  cannot  intervene  and  set 
it  up.^ 

A  stockholder  may  bring  suit  in  behalf  of  the  corporation  to 
compel  the  president  to  pay  his  subscription  where  the  president 
is  in  control  of  the  company  and  refuses  to  pay  such  subscription.''' 

It  has  been  held,  however,  that  a  stockholder  may  bring  suit  on 
behalf  of  the  corporation  to  remove  a  cloud  from  the  corporate 
title  to  real  estate,*  and  that  a  stockholder  may  sue  for  the  corpo- 
ration to  compel  delinquent  stockholders  to  pay  in  their  unpaid 
subscriptions.*  In  one  case  it  has  been  held  that  where  there  is  a 
controversy  among  the  stockholders  as  to  how  many  directors  one 
of  the  stockholders  —  a  municipality  —  is  entitled  to,  a  stockholder 
may  file  a  bill  to  settle  it,  since  the  corporation  is  not  bound  to 
decide  or  test  the  matter.* 

The  rule  which  ordinarily  prevents  a  stockholder  from  instituting 
or  defending  a  suit  against  third  persons  herein  is  clearly  to  be 
distinguished  from  all  other  classes  of  actions  treated  of  in  the 
fourth  part  of  this  work.  The  actions  now  being  considered  are 
those  which  exist  for  or  against  the  corporation  in  a  multitude  of 
cases,  and  which  are  of  daily  occurrence  to  all  great  corporations. 
They  are  actions  not  involving  frauds  or  uHn-a  vi/res  acts  of  the  di- 
rectors, but  involve  at  the  most  only  a  neglect  of  the  directors  to 
begin  or  defend  suits.  ' 

There  is  a  class  of  cases  which  are  midway  between  these  two 
classes.  This  third  class  involves  a  neglect  of  the  directors  to  de- 
fend a  suit  against  the  corporation,  and  the  further  fact  that  the 
'defense  is  not  made  on  account  of  the  fraud  and  collusion  of  the 
directors  with  the  complainants  in  the  suit.  This  generally  hap- 
pens in  foreclosures  of  mortgages  on  the  property  of  the  corpora- 
tion, a  subject  which  has  already  been  treated.' 

§  751.  8uits  ly  and  against  corporations  must  he  in  corporate 
name. — ■  It  is  stated  by  Blackstone  that  one  of  the  distinguishing 
features  of  a  corporation  is  that  it  may  sue  and  be  sued  in  its 

compromise    by  the  corporation  of  a  in  such  a  case.    Knoop  v.  Bohmrich,  23 

claim  which  the  treasurer  illegally  ere-  Atl.  Rep.,  118  (N.  J.,  1891). 

ated.    Goodyear,  etc.,  Co.  v.  Caduo,  10  *  Baldwin  v.  Canfield,  36  Minn.,  43,  56 

N.  E.  Rep.,  488  (Mass.,  1887).  (1879). 

1  Langdon  v.  Hillside,  etc.,  Co.,  41  Fed.  »  Wallworth  v.  Holt,  4  Mylne  &  C, 
Rep.,  609  (1890).  619  (1840). 

2  Davis  V.  Gemmell,  31  Atl.  Rep.,  713  «  City  of  Wheeling  v.  Mayor  of  Balti- 
(Md.,  1891).  more,  etc.,  1  Hughes,  90  (1863). 

'  No  request  to  directors  is  necessary       '  See  §§  659,  848,  supra. 
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corporate  name.  This  is  an  elementary  principle  of  law.  Con- 
sequently, the  stockholders  are  not  to  be  made  parties  in  suits 
against  the  corporation.'  Moreover,  a  suit  by  or  against  the  cor- 
poration must  be  by  or  against  it  in  its  corporate  name,  and  not  in 
the  names  of  its  officers.^  The  president  of  the  company  may  em- 
ploy an  attorney  to  bring  suit  or  to  appear  for  the  company.' 

§  752.  Service  —  Appearance  —  Answer. —  If  the  suit  is  against 
the  corporation,  service  is  made  upon  it,  not  by  service  upon  a 
stockholder,*  but  upon  the  chief  officer  of  the  corporation  within 
the  jurisdiction." 


1  Kelley  v.  Miss.,  etc.,  R.  R.  Co.,  1  Fed. 
Eep.,  564  (1880). 

2  Action  against  an  individual,  "  presi- 
dent of  the,"  etc.,  is  not  a  suit  against 
the  corporation.  The  suit  must  be 
against  the  corporation  in  its  corporate 
name.  Ogdensburgh  Bank  v.  Van  Rens- 
selaer, 6  Hill,  340  (1843).  Action  against 
stockholders  does  not  bind  or  aflfect  the 
corporation  unless  it  is  made  a  party  by 
name  and  service.  Lillard  v.  Porter,  3 
Head  (Tenn.),  177  (1858).  "When  there  is 
no  prayer  for  process  against  a  corpo- 
ration by  its  corporate  name,  but  only 
against  its  ofBcers,  and  the,  body  of  the 
bill  does  not  describe  the  corporation  as 
a  party,  the  corporation  is  not  before 
the  court,  though  it  is  in  the  title.  Ver- 
planck  V.  Mercantile  Ins.  Co.,  3  Paige, 
438  (1831).  An  important  exception  to 
this  rule  arises,  of  course,  where  the  cor- 
poration refuses  to  sue  and  a  stock- 
holder sues  for  it.  See  Part  IV  of  this 
work  generally.  Process  running  to  A. 
as  president  of,  etc.,  runs  to  A.  individ- 
ually, and  the  company  is  not  thereby 
made  a  party,  and  an  amendment  with- 
out new  service  cannot  cure.  Plem- 
mons  V.  Southern  Imp.  Co.,  13  S.  E,  Rep., 
188  (N.  C,  1891).  An  attachment  or 
garnishment  against  "William  Milnes, 
president  Shenandoah,''  etc.,  Railroad, 
is  not  good  as  against  the  company.  It 
is  against  Milnes  as  an  individual.  Fi- 
delity, etc.,  Co.  V.  Shenandoah,  etc.,  R. 
E.,  11  S.  E.  Rep.,  58  (W.  Va.,  1890).  A 
corporation  may  appeal  from  an  order 
for  the  examination  of  one  of  its  officers. 
Sherman  v.  Beacon,  etc.,  Co.,  11  N.  Y. 
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Supp.,  369  (1890).  In  a  suit  to  enjoin  a 
corporation  from  lowering  the  level  of 
a  lake  the  president  may  be  joined  as  a 
party  defendant.  Cedar,  etc.,  Co.  v. 
Cedar,  etc.,  Co.,  48  N.  W.  Rep.,  371 
(Wis.,  1891).  Where  suit  is  brought 
against  a  corporation  and  its  offlpers  are 
made  parties  defendant  for  purposes  of 
discovery,  the  latter  are  not  merely 
nominal  parties.  Doyle  v.  San  Diego, 
etc.,  Co.,  43  Fed.  Rep.,  349  (1890).  Where 
an  answer  under  oath  is  waived  and  no 
discovery  is  sought  in  an  action  against 
a  corporation,  the  officers  are  not  proper 
parties  defendant.  Colonial,  etc.,  Co.  v. 
Hutchinson,  etc.,  Co.,  44  Fed.  Rep.,  319 
(1890). 

3  See  §  716. 

■•  Bache  v.  Nashville,  etc.,  Soc,  10  Lea 
(Tenn.),  436  (1883);  Lillard  v.  Porter,  3 
Head  (Tenn.),  177  (1858);  De  Wolf  v. 
Mallett's  Adm'r,  33  Dana  (Ky.),  314 
(1835). ,  Service  in  Colorado  b3-  statute 
may  be  on  a  stockholder  if  there  is 
no  resident  agent.  Service  cannot  be 
avoided  by  a  transfer  of  his  stock  by  a 
stockholder  for  that  purpose  only.  Col- 
orado, etc..  Works  v.  Sierra,  etc.,  Co.,  35 
Pac.  Rep.,  325  (Colo.,  1890). 

^  Service  of  notice  of  attachment  in  a 
garnishment  case  upon  two  of  the  offi- 
cers and  directors  of  a  corporation  has 
been  held  sufficient  notice  to  the  cor- 
poration. Boyd  V.  Ches.  &  Ohio  Canal, 
17  Md.,  195  (1860).  Notice  of  a  motion 
for  a  rule  to  establish  the  election  of  di- 
rectors is  sufficient  if  served  on  the 
directors  whose  election  is  questioned, 
and  it  need  not  be  served  on  the  other 
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Generally  the  statutes  of  the  state  specify  the  corporate  officers 
upon  whom  service  may  be  made.  When  a  foreign  corporation 
is  defendant,  great  care  has  to  be  exercised  in  obtaining  jurisdic- 
tion, and  such  suits  frequently  fail  for  want  thereof.'  The  corpo- 
ration may  appear  either  generally  or  specially  for  the  purpose  of 
objecting  to  the  service.^  Formerly  a  corporation  made  complaint 
or  answer  in  a  suit  by  attaching  the  corporate  seal  to  the  bill  of 
complaint  or  answer.  But  this  rule  left  the  answer  unverified,  and 
consequently,  by  statute  now,  it  is  generally  prescribed  that  some 
officer  of  the  corporation  shall  verify  the  pleading  for  the  corpora- 
tion.' 

directors  or  on  the  president  Ex  parte 
Holmes,  5  Cowen,  426  (1836).  Upon 
affidavit  that  the  corporation  had  no 
presiding  officer  or  treasurer,  and  that 
the  secretary  had  left  the  country,  the 
court  ordered  service  to  be  on  the 
trustee.  Tom  v.  First  Society,  etc.,  19 
Wend.,  25  (1837).  Where  the  president 
and  treasurer  of  a  corporation  misin- 
form a  process  server  and  induce  him 
to  serve  process  upon  another  party 
which  was  intended  to  be  served  upon 
the  president,  the  service  is  good  as 
against  the  corporation.  Wilson  v 
California,  etc.,  Co.,  54  N.  W.  Eep.,  643 
(Mich.,  1898).  "At  common  law  the 
process  against  a  corporation  could 
only  be  served  on  its  head  or  principal 
officer  within  the  jurisdiction  of  the 
sovereignty  where  the  artificial  body 
existed."  Young  v.  Towers,  etc.,  18 
Fed.  Rep.,  201,  208  (1883).  Service  upon 
the  vice-president  is  good  under  a  stat- 
ute authorizing  service  on  the  president 
or  other  head.  Comet,  etc.,  Co.  v.  Frost, 
25  Pac.  Eep.,  506  (Colo.,  1890).  Service 
upon  one  who  has  ceased  to  be  president, 
director  or  other  officer  renders  the 
judgment  void.  Beardsley  v.  Johnson, 
121  N.  y.,  234  (1890).  Even  though  an 
officer  resigns  for  the  purpose  of  pre- 
venting service  upon  the  company,  yet 
if  the  resignation  is  accepted,  service 
cannot  be  made  upon  him.  Sturgis.  v. 
Crescent,  etc.,  Co.,  10  N.  Y.  Supp.,  470 
(1890).  Service  on  one  as  secretary, 
when  he  never  had  been  secretary,  is 
not    good.      Collier    v.    Morgan's,   etc.. 


R.  R,  5  S.  Rep.,  537  (La.,  1889).  Where 
the  corporation  had  suspended  business, 
and  the  chairman  of  the  directors  was 
dead,  the  court  directed  service  to  be 
made  on  the  deputy  chairman  and  sec- 
retary who  had  last  served  as  such  for 
the  corporation.  Gaskell  v.  Chambers, 
26  Beav.,  252  (1858).  Service  on  the 
chief  resident  agent  has  been  held  suffi- 
cient Newby  v.  Van  OfEen,  etc.,  Co., 
L.  R,  7  Q.  B.,  293  (1872).  If  the  presi- 
dent is  the  plaintiff,  service  of  the  pro- 
cess cannot  be  on  himself.  Beck  v. 
Ashuelot,  etc.,  Co.,  86  Mo.,  357  (1863).  A 
notice  of  a  lien  served  on  the  secretary 
is  sufficient  Fletzell  v.  Chicago,  etc., 
R  R  Co.,  77  Mo.,  315  (1883>  Service  on 
the  president  is  sufficient  Chamberlin 
V.  Mammoth,  etc.,  Co.,  20  Mo.,  96  (1854). 
But  not  on  a  mere  agent  McCall  v. 
Byram,  etc.,  Co.,  6  Conn.,  438  (1837);  A 
suit  against  a  supposed  corporation  is 
not  good  against  its  members,  there 
being  merely  a  copartnership.  Service 
on  the  general  manager  does  not  make 
him  a  party  defendant  Leatherman 
V.  Times  Co.,  11  S.  W.  Rep.,  13  (Ky., 
1889).    See  §  75a 

1  See  §§  757,  758,  infra. 

2 See  §  758,  infra.  '-A  corporation, 
like  a  natui'al  person,  may  appear  vol- 
untarily by  attorney,  and  such  appear- 
ance gives  jurisdiction  to  the  same 
extent  as  if  there  was  actual  service  of 
process.  Att'y-Gen.,  etc.,  v.  Guardian, 
et«.,  Ins.  Co.,  77  N.  Y.,  272  (1879). 

'  In  an  answer  by  a  corporation : 
"The  answer  should  be  made  by  the 
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§  753.  Allegation  and  proof  of  incorporation. — If  the  corpora- 
tion is  plaintiff  it  is  customary  to  allege  that  it  has  been  and  is 
incorporated.^    If  the  defendant  pleads  the  general  issue  he  admits 


principal  oflScer  of  the  defendant  corpo- 
ration, who  should  be  able  to  admit  or 
deny  the  facts  charged  and  interrogated 
about,  or  to  state  want  of  knowledge 
clearly  and  truly  as  a  reason  for  not 
doing  either.''  Hale  v.  Continental  Life 
Ins.  Co.,  16  Fed.  Rep.,  718  (1883).  An  in- 
junction against  a  corporation  is  not 
dissolved  by  an  answer  verified  by  the 
present  secretary,  who  became  such 
after  the  acts  occurred,  and  who  verified 
that  his  acts  therein  referred  to  were 
true,  and  that  the  acts  of  others  he  be- 
lieved to  be  true.  Some  ofiicer  cogni- 
zant of  the  facts  must  verify.  Fulton 
Bank  v.  N.  Y.,  etc.,  Canal  Co.,  1  Paige, 
311  (1839).  At  common  law  a  corpora- 
tion answers  by  attaching  its  seal.  The 
answer  is  not  evidence,  since  it  is  not 
sworn  to.  If  a  sworn  answer  is  desired, 
some  of  the  officers  or  members  must 
be  made  co-defendants.  Baltimore,  etc., 
R.  R.  V.  Wheeling,  13  Gratt.  (Va.),  40 
i(1855).  In  legal  proceedings  answers 
which,  if  made  by  an  individual,  should 
bd  under  oath,  are  made  by  corpora- 
tions under  their  corporate  seals.  Dan- 
iell's  Ch.  Prac,  146 ;  Ransom  v.  Stoning- 
.  ton,  etc.,  Bank,  13  N.  J.  Eq.,  213  (1860) ; 
Bronson  v.  La  Crosse  E.'E.  Co.,  3  Wall., 
303  (1863);  Baltimore  &  Ohio  R.  R.  Co. 
V.  Gallahue,  13  Gratt,  655  (1855),  an-  ' 
swer  of  garnishee.  See,  also,  Brumley 
V.  Westchester,  etc.,  Soc,  1  John.  Ch., 
366  (181.5);  Vermilyea  v.  Fulton  Bank, 
1  Paige,  37  (1838);  Bouldin  v.  Bull,  15 
Md.,  18;  Union  Bank  v.  Geary,  5  Pet., 
99 ;  Haight  v.  Morris  Aqueduct,  4  Wash. 
C.  C,  601.  A  statute  requiring  a  corpo- 
ration to  obtain  the  consent  of  a  judge 
to  interpose  a  defense  to  a  suit  on  a 
promissory  note  before  it  can  interpose 
a  defense  is  not  applicable  where  the 
corporation  is  .an  indorser  to  a  note. 
Shorer  v.  Times,  etc.,  Co.,  119  N.  Y., 
483  (1890). 
I  Failure  to    allege    incorporation    is 


cured  by  judgment  where  defendant 
failed  to  object.  St.  Cecilia  Academy  v. 
Hardin,  3  S.  E.  Rep.,  305  (Ga.,  1887).  The 
following  decisions  have  been  made: 
A  corporation  plaintiff  need  not  allege 
that  it  is  a  corporation ;  it  suffices  to 
state  in  the  commencement  of  the  dec- 
laration the  name  of  the  corporation. 
Union  Cement  Co.  v.  Noble,  15  Fed.  Rep., 
503  (1883);  Smythe  v.  Scott.  34  N.  E. 
Rep.,  685  (Ind.,  1890);  Exchange  Nat'l 
Bank  v.  Hastings,  49  N.  W.  Rep,  333 
(Neb.,  1891).  Of.  1  Barb.  Ch,,  36,  n.  (foot 
paging  44,  3d  ed.).  In  a  suit  against  a 
corporation  on  a  promissory  note  the  in- 
corporation need  not  be  alleged,  since 
the  signature  estops  a  denial  of  incorpo- 
ration. Griffon  v.  Ashville,  etc.,  Co.,  16  S. 
E.  Rep.,  433  (N.  C,  1893).  An  examina- 
tion before  trial  may  be  had  to  ascertain 
whether  defendants  are  proper  defend- 
ants or  whether  they  are  a  corporation. 
Sweeny  v.  Sturges,  34  Hun,  163.  Allega- 
tion of  incorporation  made  once  suffices 
for  two  causes  of  action  in  one  suit.  West 
V.  Eureka,  etc.,  Co.,  43  N.  W.  Rep.,  87 
(Minn.,  1889).  The  complaint  need  not 
allege  whether  the  defendant  is  a  for- 
eign or  domestic  corporation.  Eoth- 
child  V.  Grand,  etc.,  R'y,  10  N.  Y.  Supp., 
36(1890).  The  allegation  "a corporation 
under  the  laws  of  Iowa  "  is  sufficient. 
Saunders  u  Sioux,  etc.,  Co.,  34Pac.  Rep., 
532  (Utah,  1890).  Incorporation  must  be 
alleged.  Miller  v.  Pine,  etc.,  Co.,  31  Pac. 
Rep,  803  (Idaho,  1893).  In  California 
an  averment  of  corporate  existence  is 
necessary  in  every  count  of  a  complain  t 
against  the  corporation.  People  v.  Cen- 
tral R.  R.,  38  Pac.  Rep,  303  (Cal.,  1890). 
In  a  libel  in  admiralty  such  averment 
should  be  made.  Sun,  etc.,  Ins.  Co.  v. 
Mississippi,  etc.,  Co.,  14  Fed.  Rep.,  699 
(1883).  "  The  bringing  of  an  action  in  a 
name  purporting  to  be  a  corporate  name 
is  a  sufficient  averment  of  the  existence 
of  the  plaintiff  as  a  corporation."    Can- 


1165 


Digitized  by  Microsoft® 


§  753.] 


ETO. 


[CH.  XLV. 


the  incorporation  of  the  plaintiff.'  The  fact  of  incorporation  is 
proved  by  showing  the  certificate  of  incorporation,  the  corporate 
minutes  proving  an  organization  by  a  corporate  meeting,  and  the 
user  of  the  corporate  name  in  business.'^ 


andaigua  Academy  v.  McKechine,  19 
Hun,  62  (1879).  There  has  been  consid- 
erable controversy  as  to  whether  at 
common  law  a  corporation  plaintiff  need 
allege  that  it  is  incorporated.  See  Hen- 
riques  v.  West  India  C(t,  3  Ld.  Eaym., 
1532;  Cent.,  etc.,  Co.  v.  Hartshorn,  3 
Conn.,  199 ;  Ewing  v.  Robinson,  15  Ind., 
36;  Zion  Ch.  v.  St.  Peter's  Ch..  5  W.  & 
S.,  215 ;  Vance  v.  Bank  of  Ind.,  1  Blackf., 
80 ;  Emery  v.  Evansville,  etc.,  R.  R.  Co., 
13  Ind.,  143;  O'Donald  v.  Evansville, 
etc.,  R.  R.  Co.,  14  Ind.,  259 ;  Eees  v.  Con- 
ocheaugue  Bank,  5  Rand.,  336 ;  Jackson 
V.  Bank  of  Marietta,  9  Leigh,  340 ;  Farm- 
ers', etc..  Bank  v.  Troy,  etc..  Bank,  1 
Doug.  (Mich.),  437;  Lighte  v.  Everett 
Ins.  Co.,  5  Bosw.,  716 ;  Lewis  v.  Bank  of 
Ky.,  12  Ohio,  133 ;  Miss.,  etc.,  R.  R.  Co. 
V.  Gaster,  20  Ark.,  455 ;  Bank  of  Utica 
V.  Smalley,  2  Cowen,  770;  Jackson  v. 
Plumbe,  8  John.,  378 ;  Dutchess,  etc.,  Co. 
V.  Davis,  14  John.,  238 ;  Bank  of  Mich. 
V.  Williams,  5  Wend.,  483 ;  Bank  of  Wa- 
terville  v.  Belster,  13  How.  Pr.,  270.  Cf. 
139  U.  S.,  677;  21  N.  E.  Rep.,  340;  30 
Barb.,  491.  Cannot  demur  on  ground 
that  incorporation  is  not  alleged.  Ad- 
ams V.  Lamson,  etc.,  Co.,  59  Hun,  127 
(1891)i  No  demurrer  for  failure  to  allege 
mcorporation.  Rothschild  v.  Grand 
Trunk  R'y,  14  N.  Y.  Supp.,  807  (1891). 
Demurrer  lies  for  failure  to  allege  in- 
corporation. Schillinger,  etc.,  Co.  v.  Ar- 
nott,  14  N.  Y.  Supp.,  336  (1891). 

1  Bailey  v.  Valley,  etc.,  Bank,  19  N.  E. 
Rep.,  695  (111.,  1889).  But  see  Oregonian 
R'y  V.  Oregon,  etc.,  Co.,  33  Fed.  Rep., 
232  (1885),  holding  that  the  defense  of 
no  corporate  capacity  to  sue  in  a  partic- 
ular case  is  raised  by  plea  in  abatement, 
and  the  defense  of  no  corporate  capac- 
ity at  all  by  a  plea  either  in  abatement 
or  bar.  Cf.  Pullman  v.  Upton,  96  U.  S., 
338 ;  and  see  President,  etc.,  v.  Weed,  19 
Johns.,  300  (1833),  holding  that  the  plea 


of  nul  tiel  corporation  is  not  good,  and 
that  the  general  issue  should  be  pleaded. 
Denial  of  corporate  existence  of  plaintiff 
can  be  only  by  plea  in  abatement.  De- 
nial of  merits  waives  this  defense.  Co- 
nard  v.  Atlantic  Ins.  Co.,  1  Pet,  386  (1838). 
Contra,  U.  S.  Bank  v.  Stearns,  15  Wend., 
314  (1836).  An  answer  of  nul  tiel  cor- 
poration precedes  an  answer  to  the 
merits.  De  facto  existence  must  then 
be  proved.  An  answer  alleging  want 
of  parties  raises  the  question  of  whether 
the  coi:poration  is  more  than  a  partner- 
ship. Heaston  v.  Cincinnati,  etc.,  R.  R> 
16  Ind.,  275  (1861).  A  general  denial  in 
a  suit  in  equity  puts  in  issue  the  corpo- 
rate character  of  the  plaintiff.  Bank  of 
Jamaica  v.  Jefferson,  23  S.  W.  Rep.,  311 
(Tenn.,  1893).  The  plea  of  general' issue 
does  not  deny  the  corporate  existence. 
Rempert  v.  S.  C.  R'y,  9  S.  E.  Rep.,  968 
(S.  C,  1889).  A  denial  upon  information 
and  belief  that  the  plaintiff  is  a  corpo- 
ration puts  in  issue  the  incorporation. 
Michigan  Ins.  Bank  v.  Eldred,  143  U. 
S.,  393  (1893).  The  plea  that  the  plaint- 
iff "  is  not  a  corporation  duly  authorized 
by  law  to  maintain  this  suit "  is  a  good 
plea  of  nul  tiel  corporation.  The  bur- 
den is  on  the  plaintiff  to  prove  corporate 
existence.  Johnson  v.  Hanover,  eta. 
Bank,  6  S.  Rep.,  909  (Ala.,  1889).  The  cor- 
porate existence  of  a  foreign  corporation 
plaintiff  is  not  put  in  issue  where  the 
answer  does  not  expressly  deny  the 
same,  and  where  the  making  of  the  cor- 
porate contract  in  question  is  admitted. 
Commercial  Bank,  etc.,  v.  Pfeifler,  108 
N.  Y,  342  (1888). 

2  Proof  of  incorporation  may  be  by  an 
exemplified  copy  of  the  charter  and  evi- 
dence of  user.  Special  charter  may 
also  be  proved  by  statute  book.  U.  S. 
Bank  v.  Stearns,  15  Wend.,  314  (1836). 
Incorporation  maybe  proved  by  putting 
in  evidence  the  records,  books  and  min- 
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§  Y54.  Confession  of  judgment. — A  corporation  may  confess  judg- 
ment, but  it  is  doubtful  whether  it  can  be  done  except  by  order 
of  the  board  of  directors.' 


utes  of  the  company  showing  an  organ- 
nization  in  pursuance  of  the  charter. 
Glenn  v.  Orr,  1  S.  E.  Rep.,  538  (N.  C, 
1887).  A  certificate  of  incorporation, 
with  evidence  of  organization  and  user, 
and  of  a  judgment  in  another  case  re- 
covered by  the  corporation  against  de- 
fendant, is  suflScient  proof  that  plaintiff 
"had  in  good  faith  attempted  to  legally 
organize  as  a  corporation,  and  had  long 
acted  as  such,  and  was  at  least  a  corpo- 
Tation  de  facto,  which  is  all  that  is  nec- 
essary to  enable  it  to  maintain  an  action 
against  any  one  other  than  the  state 
who  has  contracted  with  the  corpora- 
tion or  who  has  done  it  a  wrong."  Bal- 
timore, etc.,  R.  R.  u.  Fifth,  etc.,  Church, 
137  U.  S.,  568  (1891).  Fifty  years'  exist- 
ence as  a  corporation  is  a  suflBcient  proof 
of  incorporation.  Proprietors,  etc.,  v. 
Inhabitants,  etc.,  26  N.  E.  Rep.,  239 
(Mass.,  1891).  It  is  sufiBcient  to  prove 
the  de  facto  existence  of  the  corpora- 
tion defendant  in  a  suit  on  contract. 
Benesch  v.  John,  etc.,  Ins.  Co.,  11  N.  Y. 
Supp.,  348  (1890).  An  act  recognizing  a 
corporation  as  such  is  sufficient  proof  of 
incorporation.  Boykin  v.  State,  11  S. 
Rep.,  66  (Ala.,  1892).  If  proof  is  given 
by  plaintiff  that  a  copartnership  existed 
and  the  defense  is  that  it  was  a  corpora- 
tion, the  defendant  must  prove  that 
fact.  Although  the  company  had  a 
president  and  secretary,  this  in  itself 
does  not  raise  a  presumption  of  a  corpo- 
ration, Clark  V.  Jones,  6  S.  Rep.,  362 
(Ala.,  1889).  Production  of  corporate 
books  showing  election  of  officers  is 
sufficient  to  raise  presumption  of  exist- 
ence of  corporation.  Wood  v.  JeflEerson 
Co,  Bank,  9  Cowen,  193  (1828).  "The 
production  of  the  act  of  incorporation 
and  proof  of  user  under  it  by  the  corpo- 
rate body  afford  presumptive  proof  in 
the  first  instance  of  the  fact  of  incorpo- 
tion."  People  v.  Beigler,  Hill  &  Denio 
Supp.,    133   (1843).     See,   also,  on   the 


method  of  proof.  Chamberlain  v.  Hu- 
guenot, etc.,  Co.,  118  Mass.,  532  (1875) ; 
Spring,  etc..  Works  v.  San  Francisco,  32 
Cal.,  484  (1868);  Eastern,  etc.,  Co.  v. 
Vaughan,  14  N.  Y.,  546  (1850) ;  Hughes 
V.  Antietam,  etc.,  Co.,  34  Md.,  316  (1870) ; 
Leonardsville  Bank  v.  Willard,  25  N.  Y., 
574  (1862);  Reynolds  v.  Myers,  51  Vt, 
444  (1879) ;  West,  etc..  Bank  v.  Ford,  27 
Conn.,  282  (1858) ;  Society,  etc.,  v.  Town, 
etc.,  4  Peters,  480  (1830) ;  Alderman,  etc., 
V.  Finley,  10  Ark.,  433  (1850) ;  Oldtown, 
etc.,  R.  R.  V.  Veazie,  39  Me.,  571 ;  Pull- 
man V.  Upton,  96  U.  S.,  338  (1877); 
Penobscot,  etc.,  R  R.  v.  Dunn,  39  Me., 
587  (1855);  Heaston  v.  Cincinnati,  etc., 
R,  R,  16  Ind.,  375  (1861);  Inhabitants, 
etc.,  V,  Wedgewood,  44  Me.,  49  (1857) ; 
Litchfield  Bank  v.  Church,  29  Conn.,  187, 
148  (1860) ;  United  States  v.  Ins.  Co.,  22 
Wall.,  99  (1874) ;  De  Witt  v.  Hastings, 
40  N.  Y.  Sup.,  468  (1876);  affirmed,  69 
N.  Y.,  518 ;  Commonwealth  v.  Bakeman, 
105  Mass.,  58  (1870) ;  South,  etc.,  Co.  v. 
Gray,  30  Me.,  547  (1849) ;  Utica,  etc.,  Co. 
V.  Tilman,  1  Wend.,  555  (1828) ;  Jackson 
v..Leggett,  7  Wend.,  377  (1881).  A  for- 
eign corporation  proves  incorporation 
by  its  papers  and  proceedings,  and  by 
putting'in  evidence  the  statute  author- 
izing itlcorporation.  Savage  v.  Russell, 
4  S.  Rep.,  335  (Ala.,  1888).  Existence  of 
a  plank-road  corporation  is  not  proved 
by  fact  that  governor  had  appointed 
inspectors  of  it  and  they  had  certified 
that  the  road  was  completed.  Bill  v. 
President,  etc.,  14  Johns.,  416  (1817). 

lA  president  and  treasurer  have  no 
power  to  confess  judgment  for  the  cor- 
poration. jAdams  v.  Cross,  etc.,  Co.,  5 
R'y  &  Corp.  L.  J.,  18  (III.,  1888).  Con- 
tra, Chamberlain  v.  Mammoth,  etc.,  Co., 
20  Mo.,  96  (1854).  "  Upon  a  confession 
of  judgment  by  a  corporation  the  court 
in  which  the  action  is  pending  must  of 
necessity  judge  of  the  authority  of  any 
natural  person  who  may  appear  for  the 
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In  New  York,  by  statute,  a  corporation  cannot  confess  judgment 
in  contemplation  of  insolvency.' 

§  755.  Injunction  and  contempt. —  An  injunction  against  a  corpo- 
ration should  run  to  the  corporation  in  its  corporate  name.  All 
oflScers  and  agents  upon  whom  it  is  served  or  to  whose  knowledge 
it  comes  are  guilty  of  contempt  of  court  if  they  disregard  it.'  The 
corporation  and  also  all  of  its  officers  and  agents  who  wilfully  vio- 
late the  injunction  may  be  fined  for  contempt  of  court.' 


company  in  that  behalf,  >  .  .  and  its 
judgment  as  to  the  right  and  authority 
of  the  person  so  appearing  to  bind  the 
corporation  must  be  conclusive  in  all 
other  proceedings  where  the  same  judg- 
ment is  drawn  in  question."  White  v. 
Crow,  17  Fed.  Rep.,  98  (1883).  Treasurer 
cannot  confess  judgment.  Stevens  v. 
■Carpe,  etc.,  Co.,  57  Mich.,  427  (1885).  A 
corporation  may  confess  judgment. 
Shute  V.  Keyser,  29  Pac.  Rep.,  386  (Ariz., 
1892).  As  to  the  power  of  the  president 
and  other  officers  to  confess  judgment, 
see  ch.  XLIII,  supra. 

^In  re  Waterbury,  8  Paige,  380  (1840) ; 
Kingsley  v.  First  Nat'l  Bank,  31  Hun, 
329  (1884) ;  National  Shoe,  etc.,  Bank  v. 
Mechanics',  etc.,  Bank,  89  N.  Y.,  467 
(1882).  See  6  N.  Y.  Supp.,  346;  N.  Y. 
L.  J.,  Aug.  10,  1889. 

2  An  injunction  against  a  corporation 
in  New  York  may  be  served  on  a  di- 
vision superintendent  of  the  division 
interested.  Moreover,  knowledge  of 
the  injunction  is  as  good  as  service. 
Disobedience  is  contempt.  Rochester, 
€tc.,  R  E.  V.  New  York,  etc.,  E.  R.,  48 
Hun,  190  (1888).  See,  also.  High  on  In- 
junctions ;  also  g  745,  supra.  The  com- 
pany may  be  indicted  for  not  obeying 
the  order  of  the  court.  Queen  v.  Bir- 
mingham, etc.,  R.  R.,  9  Car.  &  Payne, 
469.  An  injunction  against  a  foreign 
corporation  may  apply  to  its  acts  out  of 
the  state  as  well  as  In  it  Prince,  etc., 
Co.  V.  Pi'ince,  etc.,  Co.,  51  Hun,  443 
(1889).  In  a  proceeding  by  a  New  York 
receiver  of  a  dissolved  New  York  corpo- 
ration against  a  former  director  for  in- 
terfering with  the  assets  against  the 
injunction  of  the  New  York  court,  held, 


that  the  director  could  not  evade  the  in- 
junction by  going  out  of  state.  Williams 
V.  Hintermeister,  26  Fed.  Rep.,  889  (1886). 
Though  a  bank  may  be  in  contempt  it 
does  not  follow  that  each  servant  or 
agent  of  the  bank  also  is  in  contempt 
Southern  D.  Co.  v.  Houston,  etc.,  R'y 
Co.,  37  Fed.  Rep.,  344  (1886).  Where 
the  defendant  is  a  foreign  corporation 
and  has  no  property  in  the  state  which 
could  be  reached  by  sequestration,  a 
court  of  chancery  will  not  decree  an  in- 
junction which  cannot  be  enforced. 
Bank  of  B.  Falls  v.  Rutland,  etc.,  E.  E 
Co.,  28  Vt,  470  (1856) ;  King  v.  Barnes, 
113  N.  Y.,  476  (1889).  Cf.  §  758.  In- 
junction may  bind  a  corporation  though 
not  a  party  to  the  suit  Eagle,  etc., 
Co.  V.  Miller,  41  Fed.  Rep.,  351  (1890). 
If  the  employee  violates  the  injunc- 
tion not  knowing  of  it  and  is  arrested, 
he  may  sue  his  corpoi-ation  for  dam- 
ages for  withholding  notice  of  the  in- 
junction. Guirney  v.  St  Paul,  etc., 
R'y,  46  N.  W.  Eep.,  78  (Minn.,  1890). 
In  Goldengate  M.  Co.  v.  Superior  Court, 
65  Cal.,  187,  it  was  held  that  a  corpora- 
tion may  be  punished  for  contempt  of 
court 

3  In  re  Tift,  11  Fed.  Eep.,  463  (1881). 
Injunction  against  certain  directors  of 
corporation  from  using  patented  arti- 
cles is  violated  by  their  forming  a  new 
corporation  to  do  the  same  acts,  they 
being  directors  also  of  latter.  Iowa 
Barb.,  etc.,  Wire  Co.  v.  Southern  Barbed 
Wire  Co.,  30  Fed.  Eep.,  123  (1887).  In- 
junction against  corporation  running  a 
ferry  cannot  be  evaded  by  corporation 
transferring  its  boats  to  its  president  in- 
dividually.  Corporation  lined,  and  presi- 
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§  756.  Contempt  and  sequestration. —  Inasmuch  as  a  corporation 
is  an  existence  entirely  distinct  from  its  officers  or  members,  the 
latter  cannot  be  held  answerable  and  in  contempt  of  court  for  its 
neglect  or  refusal  to  perform  the  orders,  decrees  or  judgments  of 
courts.  Such  is  the  rule  so  far  as  the  corporation  is  commanded 
to  do  a  specified  thing.'  But  the  corporation  itself  is  bound  tO' 
obey  the  court,  and  for  failure  to  do  so  the  court  will  sequestrate 
the  corporate  property.  Sequestration  is  a  chancery  remedy 
whereby  the  property  of  a  party  is  seized  by  the  officers  of  the 
court  of  chancery  to  punish  contempts  and  to  compel  obedience 
to  the  order  or  decree  of  the  court.^    It  is  used  not  only  to  compel'. 


dent  imprisoned  for  contempt  "In- 
junction orders  must  be  fairly  and 
honestly  obeyed,  and  not  defeated  by 
subterfuges  and  tricks  on  the  part  of 
those  bound  to  obey  them ;  they  may  be 
violated  by  aiding,  countenancing  and 
abetting  others  in  violation  thereof  as 
.well  as  by  doing  it  directly;  and  courts 
■will  not  look  with  indulgence  upon 
schemes,  however  skilfully  devised,  de- 
signed to  thwart  its  orders."  Mayor, 
etc.,  V.  N.  Y.  &  Staten  I.,  etc.,  Co.,  64 
N.  Y.,  633  (1876).  Foreign  corporation 
violating  injunction  may  be  fined  for 
contempt  of  court.  Service  in  same 
way  as  in  ordinary  case.  Its  agent  vio- 
lating injunction  may  also  be  fined, 
United  States  v.  Memphis,  etc.,  R.  E.  Co.. 
6  Fed.  Rep.,  337  (1881). 

1 A  contempt  of  court  by  a  corporation 
may  be  punished  by  punishing  the  cor- 
porate officers  who  do  the  act  or  control 
the  action  of  the  corporation.  Sercomb 
V.  Catlin,  138  111.,  556  (1889).  The  case  of 
Lackarme  v.  Quartz,  etc.,  Co.,  1  H.  &  C, 
134  (1863),  whereby  an  order  was  en- 
forced by  reaching  the  corporate  offi- 
cers, is  based  on  the  English  statute  giv- 
ing the  court  such  a  power.  In  the 
ancient  case  of  Salmon  v.  Hamborough 
Co.,  1  Ch.  Ca.,  304  (1683),  where  the  cor- 
poration defendant  did  not  obey  an  order 
of  the  court  and  had  no  property,  the 
house  of  lords  issued  an  order  directed 
to  the  corporate  officers  ordering  them 
to  obey  the  former  order  or  be  com- 
mitted for  contempt.  Papers  against  a 
corporation  are  not  to  be  directed  against 
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its  officers  personally,  even  as  officers.- 
Verplanck  v.  Mercantile  Ins.  Co.,  3  Paige, 
438  (1831).    The  only  remedy  in  such  a' 
case  seems  to  be  a  sequestration  of  the 
corporate  property.    If  the  corporation 
is  insolvent  there  seems  to  be  no  remedy 
at  all  to  compel  obedience.  See  4  Wait's 
Pr.,  806 ;  Curzon  v.  African  Co.,  l.Vern.,. 
133.  Where,  however,  the  corporation  is  ■ 
enjoined  from  doing  a  certain   thing,. 
then  the  officers  are  personally  liabl'S 
for  contempt  if  they  do  the  thing  em 
joined.    See  §  755.    In  the  case  of  Davis 
V.  Mayor,  etc.,  1  Duer,  451,.  484  (1853), 
the  court  said  that  it  was  admitted  that 
a  mandamus  directed  to  the  corpora- 
tion in  its  corporate  name  bound  all  the 
officers  and  members  (citing  municipal' 
corporation  cases).    Chancellor  Bland, 
in  McKim  v.  Odam,  3  Bland,  433,  with 
good  reason  objects  to  the  technical  and 
senseless    rule  that    corporate    officers 
cannot  be  compelled  to  do  an  act  which 
the  corporation  is  commanded  to  do.  A 
somewhat  similar  instance  of  the  power 
of  the  court  arises  in  a  mandamus  to 
make  a  transfer  of  stock.    See  §  390. 
Cf.  31  N.  E.  Rep.,  606. 

2  See  Daniell's  Ch.  Pr.,  vol.  II,  p.  1053, 
etc.;  Barb.  Ch.  Pr.,  vol.  I,  p.  71,  etc., 
and  p.  444 ;  Angell  &  Ames  on  Corp'ns, 
g  667,  etc.  ^s  regards  corporations  this 
remedy  was  used  to  compel  the  corpo- 
ration to  appear  and  answer  a  bill  in 
equity,  and  also  to  subject  the  property 
of  the  corporation  to  the  payment  of  a 
money  decree  of  a  court  of  chancery. 
Sequestrations  in  chancery  correspond 
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the  corporatiou  to  do  an  act  commanded  by  a  court  of  chancery, 
but  also  to  subject  the  corporate  property  to  the  payme'nt  of  a 
money  decree  which  a  court  of  chancery  has  made  against  the  cor- 
poration.^ 

A  sequestration  reaches  all  the  goods  and  chattels  and  the  rents 
and  profits  of  land  belonging  to  the  corporation ;  ^  but  there  is  some 
doubt  as  to  whether  choses  in  action  and  the  title  to  real  estate 
can  be  subjected  to  this  remedy  by  a  court  of  chancery.  It  is  clear 
that  originally  the  corporate  realty  could  not  be  so  reached.' 

§  757.  Foreign  corporations  may  sue  and  he  sued  —  Stoclcliolders'' 
suits  against  foreign  corporations. —  A  foreign  corporation  is  con- 
sidered a  resident  of  the  state  wherein  it  was  created;  and  it  is 
regarded  as  a  citizen  of  that  state  in  all  questions  of  jurisdiction.* 


greatly  to  executions  at  law.  Seques- 
tration "is  most  certainly  of  the  nature 
of  an  execution."  It  is  demandable  of 
right.  It  issues  thovigh  the  corporation 
has  no  property.  Reid  v.  Northwestern 
R  R.  Co.,  33  Pa.  St.,  357  (1858).  The 
case  of  Jones  v.  Boston  Mill  Corp'n,  4 
Pick.,  507  (1837),  holds  that  sequestra- 
tion is  a  proper  remedy  to  enforce  a  de- 
cree. 

'  If  the  sequestration  is  to  compel  the 
corporation  to  do  something  other  than 
pay  money,  the  corporate  property  is 
merely  seized  and  held  by  the  court 
until  the  corporation  complies.  If,  how- 
ever, the  sequestration  is  to  compel  the 
payment  of  a  money  decree,  the  corpo- 
rate property  seized  will  be  sold  and  the 
proceeds  applied  to  that  debt  See  au- 
thorities cited  supra. 

2  Same  authorities. 

SDamell's  Ch.  Pr.,  vol.  II.  p.  1054; 
Coats  V.  Elliott,  33  Texas,  606.  Seques- 
tration is  the  proper  remedy  to  subject 
the  net  profits  of  a  turnpike  company 
to  the  payment  of  a  judgment.  Neither 
sequestration  nor  a  common-law  execu- 
tion can  eflfect  a  sale  of  the  road,  how- 
ever, since  the  franchise  is  a  trust  from 
the  state.  Ammont  v.  President,  etc., 
18  S.  &  E.,  310  (1835).  But  wfiere,  under 
the  statutes,  a  receiver  is  appointed  in 
sequestration  proceedings,  the  decisions 
are  inclined  to  hold  otherwise.  Atlas 
Bank  v.  Nahant  Bank,  33  Pick.,  480 
(1839).    But  see  Foster  v.  Townsend,  68 
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N.  Y.,  303 ;  N.  Y.  Code  of  C.  P.,  §  1773. 
In  proceedings  under  §  1784,  etc.,  of  the 
N.  Y.  Code  of  C.  P.,  all  the  corporate 
personalty  and  realty  vests  in  the  re- 
ceiver. See  §  67  of  III  R.  S.,  468,  appli- 
cable to  such  proceedings  under  §  1788 
of  Code  of  C.  P.  The  origin  of  this  code 
proceeding  is  II  N.  Y.  R  S.,  463,  §  36. 
See,  in  construction  thereof.  Bangs  v. 
Mcintosh,  S3  Barb.,  591 ;  Devendorf  v. 
Beardsley,  33  Barb.,  656 ;  Judson  v.  Ros- 
sie  Galena  Co.,  9  Paige,  598.  See,  also, 
Devoe  v.  Ithaca,  etc.,  R  R  Co.,  5  Paige, 
531  (1835),  as  to  the  practica  As  re- 
gards choses  in  action  the  old  authori- 
ties differed.  1  Barb.  Ch.  Pr.,  p.  71, 
Bays  that  the  choses  in  action  cannot  be 
reached  by  sequestration.  Daniell's  Ch. 
Pr.,  vol.  II,  p.  1053,  says  that  possibly 
choses  in  action  in  the  possession  of 
third  persons  cannot  be  reached.  The 
later  authorities,  however,  are  inclined 
to  extend  this  remedy  to  choses  in  ac- 
tion. Grew  V.  Breed,  12  Mete,  363; 
Hosack  V.  Rogers,  11  Paige,  603  (1845); 
White  V.  Geraerdt,  1  Edw.  Ch.,  340.  It 
has  been  doubted  whether  sequestra- 
tion proceedings  could  reach  the  books 
and  papers  of  the  corporation.  Lowten 
V.  Colchester,  3  Meriv.,  395  (1816);  but  it 
would  seem  that  such  papers  should  be 
subject  to  sequestration  so  far  as  they 
contain  information  or  give  title  to 
property  which  has  been  sequestered. 

*  Louisville,  C,  &  C.  E.  R.  Co.  v.  Lat- 
son,    a   How.,   497  (1844);    Stafford   v. 
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It  is  discretionary,  however,  with  a  court  as  to  whether  it  will 
grant  equitable  relief  against  a  foreign  corporation.  Especially  is 
this  the  case  in  regard  to  suits  brought  by  stockholders.  The 
courts  will  often  refuse  to  grant  relief,  inasmuch  as  there  may  be 


no  means  of  enforcing  the  decree.' 


American  Mills  Co.,  13  R.  I,  310  (1881) ; 
Cowardin  v.  Universal  Life  Ins.  Co.,  33 
Gratt.,  445  (1879),  holding  that  it  is  sub- 
ject to  attachment  as  a  non-resident ; 
Mai'shall  v.  Baltimore  &  O.  R.  R.  Co.,  16 
How.,  314  (1853) ;  Covington,  etc.,  Co.  v. 
Shepherd,  30  How.,  337  (1857);  Myers  v. 
Dorr,  13  Blatch.,  33  (1870) ;  Merrick  v. 
Van  Santvoord,  34  N.  Y.,  308  (1866); 
Daly  V.  National  Life  Ins.  Co.,  64  Ind,  1 
(1878) ;  Hadley  v.  Freedmen's,  etc..  Bank, 
^3  Tenn.  Ch.,  123  (1874);  Harding  v.  Chi- 
cago &  A.  R.  R.  Co.,  80  Mo..  659  (1883) ;" 
McGregor  v.  Erie  R'y  Co.,  35  N.  J.  L., 
115  (1871) ;  Stout  v.  Sioux  City  &  Pac. 
R.  R  Co.,  8  Fed.  Rep.,  794  (1881),  hold- 
ing that  a  foreign  corporation  which 
had  filed  its  charter  with  the 'secretary 
of  state  and  otherwise  complied  with 
the  local  statute  was  a  domestic  corpo- 
ration under  the  law  of  Nebraska.  A 
foreign  corporation  may  be  sued  in 
Massachusetts  by  a  resident.  Young  v. 
Providence,  etc.,  Co.,  23  N.  E.  Rep.,  579 
(Mass.,  1890).  Foreign  corporations  may 
be  sued  in  Tennessee.  Cumberland,  etc., 
Co.  V.  Turner,  13  S.  W.  Rep.,  544  (Tenn., 
1889).  A  non-resident  may  sue  a  for- 
eign corporation  in  South  Carolina 
when  the  cause  of  action  arose  within 
the  state.  Central  R.  R.  v.  Georgia,  etc., 
Co.,  11  S.  E.  Rep.,  192  (S.  C,  1890).  A 
foreign  corporation  cannot  be  garnished 
for  a  debt  due  to  a  non-resident.  Ala- 
bama, etc.,  R.  R.  V.  Chumbey,  9  S.  Rep., 
286  (Ala.,  1891).  A  foreign  corporation 
may  plead  the  statute  of  limitations.  St. 
Paul  V.  Chicago,  etc.,  R'y,  48  N.  W.  Rep., 
17  (Minn.,  1891).  As  to  restrictions  by 
the  state  on  the  right  of  a  foreign  cor- 
poration to  remove  cases  to  the  federal 
courts,  see  §  695,  supra. 

1  The  courts  of  Massachusetts  will  not 
take  jurisdiction  of  a  suit  by  the  stock- 
holders of  a  Missouri  corporation  to  en- 
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join  the  corporation  from  issuing  bonds 
secured  by  mortgage  on  property  in 
Missouri.  Kimball  et  al.  v.  St.  Louis, 
etc.,  R'y  Co.,  31  N.  E.  Rep.,  697  (Mass., 
1892)  reviewing  the  cases,  and  the  court 
saying  that  while  it  had  jurisdiction 
and  its  judgment  would  be  binding  even 
in  Missouri,  yet  "  It  would  be  a  misuse 
of  our  powers  to  attempt  to  control  the 
action  of  those  courts  in  a  case  like  this 
by  an  adjudication  which  would  de- 
pend upon  them  for  enforcement,  and 
which  they  might  say  had  mistaken 
the  Missouri  law."  A  resident  stock- 
holder may  enjoin  a  foreign  railroad 
corporation  from  constructing  branch 
lines.  Ives  v.  Smith,  8  N.  Y.  Supp.,  46 
(1889).  A  non-resident  stockholder  can- 
not enjoin  a  foreign  corporation  from 
jnaking  an  ultra  vires  transfer  of  its 
property  to  still  another  foreign  corpo- 
ration. Small  V.  Minn.,  etc.,  Co.,  10  N. 
Y.  Supp.,  456  (1890).  Where  one  foreign 
corporation  is  under  obligation  to  issue 
stock  to  another  foreign  corporation,  a 
resident  stockholder  of  the  latter  may 
bring  suit  in  New  York  courts  to  com- 
pel the  issue  of  such  stock.  Babcock  v. 
Schuylkill,  etc.,  R'y  Co.,  9  N.  Y.  Supp., 
845  (1890).  The  courts,  of  Maryland  will 
not  issue  a  mandamus  to  compel  a  for- 
eign corporation  to  annul  a  forfeiture 
of  stock.  This  is  a  matter  to  be  litigated 
in  the  courts  of  the  state  creating  the 
corporation.  North  State,  etc.,  Co.  v. 
Field,  30  Atl.  Rep.,  1039  (Md.,  1885).  Or- 
dinarily the  court  will  not  remedy  the 
frauds  of  directors  of  a  foreign  corpora- 
tion. Moore  v.  Silver,  «tc.,  Co.,  10  S.  E. 
Rep.,  679  (N.  C,  1890).  The  American 
stockholders  in  an  English  company  or- 
ganized to  own  and  work  mines  in 
America  may  by  suit  in  an  American 
court  cause  to  be  set  aside  a  reorganiza- 
tion made  in  England  in  violation  of 
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The  courts  have  frequentlj'  refused  to  entertain  jurisdiction  over 
a  foreign  corporation  in  cases  where  the  decree  of  the  court  can- 
not be  enforced.' 

By  the  comity  of  states  the  courts  of  a  state  will  entertain  a  suit 
brought  b}''  a  foreign  corporation.^ 

the  by-laws  of  the  company.  Brown  v. 
Republican,  etc.,  Mines,  55  Fed.  Rep.,  7 
(Col.,  1893).  An  American  corporation 
cannot  be  sued  in  England  by  service 
upon  a  resident  agent  in  that  couuti-y, 
although  three-quarters  of  the  stock- 
holders reside  in  England,  it  appearing 
that  all  of  the  directors  reside  in  Amer- 
ica. Babcock  v.  Cumberland,  etc.,  Co., 
68  L.  T.  Rep.,  155  (1892). 

1  Williston  V.  Michigan,  etc.,  R.  R.  Co., 
95  Mass.,  400  (1866);  Howell  v.  Chicago, 
etc.,  R'y  Co.,  51  Barb.,  378  (1867),  a  stock- 
holdw's  action  to  enjoin  an  ultra  vires 
act;  Gregory  v.  N.  Y.,  etc.,  R.  R.  Co.,  40 
N.  J.  Eq.,  38  (1885),  where  a  resident 
stockholder  in  a  foreign  corporation 
sought  to  set  aside  its  lease  to  a  resident 
corporation;  Cunningham  v.  Pell,  .5 
Paige,  607  (1836),  holding  that  no  per- 
sonal judgment  could  be  rendered 
against  an  absent  director  who  was  not 
personally  served.  In  the  case  of  Er- 
vine  V.  Oregon,  etc.,  Co.,  28  Hun,  269 
(1883),  the  court  sustained  the  jurisdic- 
tion where  service  on  the  directors  was 
personal,  even  though  the  corporate 
property  was  not  in  the  state.  The  court 
said :  "  The  relief  within  the  power  of 
the  court  to  grant  may  be  incomplete, 
and  not  commensurate  with  the  injuries 
and  loss  sustained,  growing  out  of  the 
fact  that  material  interests  affected  are 
outside  of  this  jurisdiction ;  but  that  af- 
fords DO  adequate  reason  why  an  at- 
tempt in  that  direction  should  not  be 
made.  Efforts  in  such  direction  fre- 
quently affoi'd  only  approximate  jus- 
tice." A  West  Virginia  stockholder  in 
a  Pennsylvania  construction  company 
may  sue  a  West  Virginia  railroad  com- 
pany which  owes  bonds  to  the  construc- 
tion company,  and  compel  an  account- 
ing and  distribution  of  such  bond  assets, 
when  the  Pennsylvania  company  is  in- 


solvent and  has  been  dissolved.  No  re- 
quest to  the  directors  is  necessary. 
Cromlisle  v.  Shenandoah  V.  R.  R  Co., 
28  W.  Va.,  365  (1876).  It  has  been  held 
that  a  resident  stockholder  of  a  foreign 
corporation  may  enjoin  it  from  making 
an  ultra  vires  extension  of  its  line  by 
building, branches,  etc.  Ives  v.  Smith, 
3  N.  Y.  Supp.,  645  (1888).  But  it  will 
not  be  ordered  to  pay  a  dividend.  Red- 
mond V.  Enfield,  etc.,  Co.,  13  Abb.  Pr. 
.(N.  S.),  332  (1873).  Nor  has  the  court 
jurisdiction  where  of  two  bodies  of  men 
each  claim  to  be  the  rightful  stockhold- 
ers. Wilkins  v.  Thorn«,  60  Md.,  253 
(1883).  Nor  will  the  court  enjoin  a  for- 
eign corporation  from  delivering  stock 
and  bonds  to  a  construction  company, 
though  the  plaintiff  claims  that  he  has 
the  contract  for  construction.  Kansas, 
etc.,  R.  R.  Co.  V.  Topeka,  135  Mass.,  34 
(1883).  A  court  will  not  order  a  domes- 
tic corporation  to  do  an  act  in  another 
state,  such  as  opening  ditches,  etc. 
Port  Royal,  etc.,  R.  R  Co.  v.  Hammond, 
58  Ga.,  533  (1877).  Of.  Fisk  v.  Chicago, 
etc.,  R.  R.,  53  Barb.,  513  (1808) ;  Prouty 
V.  Mich.,  etc.,  R.  R,  1  Hun,  655;  85 
N.  Y.,  373;  Boardman  v.  Lake,  etc., 
R  R,  84  N.  Y.,  157.  See,  also,  Ervin  v. 
Oregon,  etc.,  Co.,  28  Hun,  369 ;  35  id., 
544.  A  foreign  corporation  cannot  sue 
another  foreign  corporation  in  New 
York  to  compel  a  conveyance  of  land 
located  in  another  state.  Cumberland, 
etc.,  Co.  V.  Hoffman,  etc.,  Co.,  30  Barb., 
159,  171  (1859).  See  4  N.  Y.  Supp.,  836. 
2  Silver  Lake  Bank  v.  North,  4  John. 
Ch.,  370  (1830);  Newburg  Peti-oleum 
Co.  V.  Weare,  37  Ohio  St.,  843  (1875); 
Lewis  V.  Bank  of  Kentucky,  .12  Ohio 
St.,  132  (1843);  Smith  v.  Weed  Sewing 
M.  Co.,  26  Ohio  St,  562  (1875),  holding 
also  that  it  need  not  allege  in  its  plead- 
ing the  terms  of  its  charter  showing  its 
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§  758.  Service  in  suits  against  a  foreign  corporation. —  At  com- 
mon law  a  foreign  corporation  could  not  be  sued  outside  of  the  state 
creating  it,  inasmuch  as  service  on  its  officers  was  held  insufficient. 
This  view  of  the  law  is  no,w  abandoned.  Jurisdiction  over  a  for- 
eign corporation  may  be  acquired,  in  suits  on  contracts  made  or 
business  done  within  the  jurisdiction,  by  service  upon  an  officer  of 
the  corporation  or  upon  its  agent  engaged  in  the  state.' 


capacity  to  sue ;  Hanna  v.  International 
Petroleum  Co.,  23  Ohio  St.,  622  (1873) ; 
Lathrop  v.  Commercial  Bank  of  Scioto, 
8  Dana,  114  (1839);  Louisville,  C.  &  C. 
R.  R  Co.  V.  Latson,  3  How.,  497  (1844); 
Bank  of  Augusta  v.  Earle,  13  Pet.,  519 
(1839) ;  Bank  of  Michigan  v.  Williams,  5 
Wend.,  478  (1830) ;  Beaston  v.  Farmers' 
Bank  of  Delaware,  13  Pet.,  135  (1838); 
Marine  &  F.  I.  B.  Co.  v.  Jauuoey,  1 
Barb.,  489  (1847),  holding  that  its  au- 
thority to  sue  need  not  be  set  forth  in 
its  pleading;  Tombigbee  R.  R.  Co.  ■;;. 
Kneeland,  ^  How.,  16  (1846) ;  N.  Y.  Dry 
Docks  V.  Hicks,  5  McLean,  111  (1850); 
Lucas  V.  Bank  of  Georgia,  2  Stew.  (Ala.), 
147  (1839) ;  Guaga  Iron  Co.  v.  Dawson, 
4  Blackf.,  203  (1836) ;  New  Jersey,  etc.. 
Bank  v.  Thorp,  6  Cow.,  46  (1826) ;  Mut- 
ual Benefit  Life  Ins.  Co.  v.  Davis,  13 
N.  Y.,  569  (185.5);  Direct  U.  S.  Cable  Co. 
V.  Dominion  Tel.  Co.,  84  N.  Y.,  153  (1881) ; 
Hibernia  Nat'l  Bank  v.  Lacombe,  84 
N.  y.,  367  (1881),  holding  that  it  has  the 
same  right  to  remedies  and  liens  as 
citizens ;  Williams  v.  Creswell,  51  Miss., 
817  (1876),  where  a  District  of  Columbia 
corporation  was  complainant;  Ameri- 
can, etc.,  Ins.  Co.  v.  Owen,  81  Mass.,  491 
(1860) ;  Leasure  v.  Union,  etc.,  Ins.  Co., 
91  Pa  St.,  491  (1879) ;  Portsmouth,  etc., 
Co.  V.  Watson,  10  Mass.,  91  (1813);  Bank 
of  Edwardsville  v.  Simpson,  1  Mo.,  184 
(1822) ;  National  Bank  v.  De  Bernales,  1 
Carr.  &  P.,  569  (1825);  Henriques  v. 
Dutch,  etc.,  Co.,  3  Ld.  Raym.,  1532  (3 
Geo.  IL) ;  Lycoming  F.  Ins.  Co.  v.  Long- 
ley,  63  Md.,  196  (1884) ;  Portsmouth  Liv- 
ery Co.  V.  Watson,  10  Mass.,  91  (1813) ; 
British  American  Land  Co.  v.  Ames,  6 
Mete,  391  (1843),  holding  that  a  corpo- 
ration of  a  foreign  country  may  sue; 
Importing,  etc.,  Co.  v.  Locke,  50  Ala., 

Digitized  by  Microsoft® 


333  (1873);  Savage  Mfg.  Co.  v.  Arm- 
strong, 17  Me.,  34  (1840);  American 
Colonization  Soc.  v.  Gartrell,  33  Ga.,  448 
(1857).  In  this  case  the  cliarter  declared 
the  corporation  to  be  created  for  a  speci- 
fied purpose,  "  and  for  no  other  pur- 
pose," and  its  right  to  sue  in  another 
state  was  questioned.  Bank  of  Marietta 
V.  Pindall,  3  Rand.,  473  (1834) ;  Leazure 
V.  Union  Mut.,  etc.,  Co.,  91  Pa.  St.,  491 
(1879) ;  Hahneman,  etc.,  Co.  v.  Beebe,  48 
ni.,  88  (1868),  where  the  right  to  sue  iu 
another  state  for  libel  was  questioned ; 
United  States  v.  Insurance  Companies, 
23  Wall.,  99  (1874),  holding  that  corpo- 
rations created  merely  for  domestic  and 
business  purposes  in  the  seceding  states 
during  the  rebellion  may  sue  in  the 
federal  courts ;  Insurance  Co.  v.  The 
"C.  D.,  Jr.,"  1  Woods,  72  (1870),  holding 
that  it  may  sue  either  in  state  or  federal 
courts;  Fidelity  Ins.  T.,  etc.,  Co.  v. 
Niven,  5  Houst.  (Del.),  416  (1878),  hold- 
ing that  if  empowered  to  act  as  an  ad- 
ministrator it  may  sue  as  such  in 
another  state.  But  the  statutes  of  a 
state  may  prohibit  a  foreign  corpora- 
tion from  suing  or  being  sued  in  its 
courts  except  in  such  cases  as  the  stat- 
ute may  designate.  A  statute  to  this 
effect  exists  in  New  York.  Duquesne 
Club  V.  Pennsylvania  Bank,  35  Hun,  390 
(1885>.  See  Bank  of  Commerce  v.  Rut- 
land, etc.,  R.  R.  Co.,  10  How.  Pr.,  1 
(1854) ;  Code  of  C.  P.,  §§  1779,  1780.  In 
New  York  a  non-resident  cannot  sue  a 
foreign  corporation  on  a  cause  of  action 
which  arose  out  of  the  state.  113  N.  Y., 
315;  Robinson  v.  Oceanic,  etc.,  Co.,  19 
N.  E.  Rep.,  625  (1889). 

1  St  Clair  v.  Co.-i:,  106  U.  S.,  850  (1883) ; 
Hayden  v.  Androscoggin,  1  Fed.  Rep.,  93 
(1879),  where  service  was  on  the  presi- 
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In  most  of  the  states  there  are  statutes  which  provide  for  service 


dent.  See,  also,  §  752;  Peckham  v. 
North  Parish,  33  Mass.,  374,  286  (1834); 
Martens  v.  International,  etc.,  Soo.,  53 
N.  Y.,  339  (1873) ;  City,  etc.,  Ins.  Co.  v. 
Carrugi,  41  Ga.,  660  (1871) ;  Henning  v. 
Planters'  Ins.  Co.,  28  Fed.  Rep.,  440  (1886), 
holding  that  the  judgment  is  conclusive 
only  when  it  shows  that  the  corporation 
was  doing  business  in  the  jurisdiction ; 
Barnett  v.  Chicago,  etc.,  R.  E.  Co.,  4 
Hun,  114  (1875);  Augerhoefer  v.  Brad- 
street  Co.,  23  Fed.  Rep.,  305  (1884).  Suit 
by  non-resident  against  foreign  corpora- 
tion for  cause  arising  out  of  state  by 
service  on  treasurer  gives  no  jurisdic- 
tion. Newell  V.  Great  Western  R'y  Co., 
19  Mich.  836  (1869);  Deapar  v.  Conti- 
nental, etc.,  Co.,  137  Mass.,  444  (1884), 
holding  that  service  on  the  treasurer  is 
insufficient.  But  in  Massachusetts  a  bill 
lies  to  subject  assets  of  foreign  corpora- 
tion to  the  payment  of  its  debts.  Sillo- 
way  V.  Columbia,  etc.,  Co.,  74  Mass.,  199 
(1857).  And  attachment  lies  against  it. 
Ocean  Ins.  Co.  v.  Portsmouth,  etc.,  R'y 
Co.,  44  Mass.,  430  (1841).  And  if  it  has  a 
place  of  business  in  the  state  it  may  be 
sued  under  the  statute.  Nat'l  Bank  of 
Commerce  v.-  Huntington,  129  Mass., 
444  (1880).  At  common  law  service  on 
the  officer  in  cliafge  of  the  resident 
business  of  a  foreign  corporation  gives 
jurisdiction  for  a  cause  of  action  aris- 
ing in  the  jurisdiction.  Newby  v.  Von 
Opper,  etc.,  Co.,  L.  R.,  7  Q.  B.,  293  (1873). 
But  service  of  injunction  papers  on  a 
resident  selling  agent  is  insufficient. 
Carron  Iron  Co.  v.  McClaren,  5  H.  of  L. 
Cases,  416  (1855).  A  corporation  incor- 
porated by  the  United  States  may  be 
reached  by  service  on  the  president  any- 
where in  the  country.  Eby  v.  Northern 
Pac.  R.  R  Co.,  13  Phil.,  144  (1879).  An 
Iowa  corporation  could  not  be  sued  in 
the  District  of  Columbia  (Lathrop  v. 
Union  Pac.  R'y  Co.,  1  MacArthur,  234— 
1873),  until  a  statute  authorized  service. 
Dallas  V.  Railroad  Co.,  3  id.,  146  (1875). 
Judgment  in  another  state  against  a 


foreign  corporation  doing  business  there, 
service  being  on  an  officer  who  is  acci- 
dentally in  the  state,  is  conclusive  and 
valid.  Moulin  v.  Ins.  Co.,  24  N.  J.  L., 
234  (1853).  A  foreign  corporation  can- 
not be  bound  by  obtaining  service  upon 
an  officer  who  is  casually  in  the  state 
where  the  statute  is  silent  on  the  sub- 
ject. Aldrich  v.  Anchor,  etc.,  Co.,  33 
Pac.  Rep.,  756  (Ore.,  1893).  Service  of 
process  upon  the  president  of  a  foreign 
corporation  who  is  temporarily  within 
the  state  is  not  good  service  in  Pennsyl- 
vania. Phillips  V.  Burlington,  etc.,  Co.,  21 
Atl.  Rep.,  640  (Pa.,  1891).  Where  foreign 
corporations  are  forbidden  to  do  busi- 
ness in  the  state  under  a  penalty  of  a 
fine,  unless  a  certificate  is  filed,  this  is 
the  only  penalty.  Contracts  made  by  a 
foreign  corporation  without  filing  a  cer- 
tificate are  enforceable.  Toledo,  etc., 
Co.  V.  Thomas,  11  S.  B.  Rep.,  37  (West 
Va.,  1890),  Attachment  of  property  in 
the  state  does  not  make  the  cause  one 
arising  in  the  state.  Whitehead  v.  Buf- 
falo, etc.,  R'y  Co.,  18  How.  Pr.,  330  (1859). 
Service  on  the  president  of  a  foreign 
corporation  in  a  cause  of  action  not  aris- 
ing in  the  state  gives  no  jurisdiction. 
State  V.  District  Court,  26  Minn.,  234 
(1879).  Service  on  the  secretary  who  is 
casually  in  the  state  is  not  good.  Mid- 
dlebrooks  v.  Springfield,  etc.,  Ins.  Co.,  14 
Conn.,  301  (1841).  A  foreign  corporation 
may  sue  a  foreign  corporation  where  both 
do  business  in  the  state.  Emerson  v.  Mc- 
Cormick,  etc.,  Co.,  51  Mich.,  5  (1883). 
Foreign  corporation  doing  business  in 
the  state  may  be  sued.  Thomas  v. 
Placerville,  etc.,  Co.,  65  Cal.,  600  (1884). 
Service  of  notice  of  attachment  on  a 
director  suffices.  Boyd  v.  Ches.,  etc., 
Canal  Co.,  i7  Md.,  195  (1860).  Service 
on  the  treasurer  is  insuflicient  to  compel 
the  transfer  of  patents.  Despar  v.  Con- 
tinental, etc.,  Co.,  137  Mass.,  253  (1884). 
Service  on  a  stockholder  of  a  foreign 
corporation  is  not  good.  Rand  v.  Upper 
Locks,  etc.,  Co.,  3  Day  (Conn.),  441  (1809) ; 
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in  suits  against  foreign  corporations  by  service  on  an  officer  or 


O'Brien  v.  Shaw's,  etc.,  Co.,  10  Cal.,  343 
(1858).  A  default  is  effectual  only  when 
the  papers  show  a  proper  service.  Willa- 
mette, etc.,  Co.  V.  Williams,  1  Oreg.,  112 
(1854).  ./ 

Stockholders  are  not  entitled  to  notice 
of  the  suit.  Peirce  i\  Somersworth,  10 
N.  H.,  869  (1839).  Cf.  %  750,  supra; 
Bankright  v.  Liverpool,  L.  &  G.  Ins. 
Co.,  55  Ga.,  194  (1875),  holdinf?  that  in 
Georgia  a  foreign  corporation  cannot  be 
sued  in  personam  except  upon  a  con- 
tract made  there.  The  remedy  upon  a 
foreign  contract  or  foreign  judgment  is 
in  rem  by  attachment  and  garnishment. 
Camden  Rolling-mill.  Co.  v,  Swede  Iron 
Co.,  33  N.  J.  L.,  15  (1866),  holding  that 
a  foreign  corporation  which  has  no 
place  of  business  in  New  Jersey  cannot 
be  sued  in  the  courts  of  that  state  on  a 
contract  made  in  another  state,  but 
otherwise  on  a  contract  made  in  the 
state.  See  National  Condensed  Milk 
Co.  V.  Brandenburgh,  40  N.  J.  L.,  Ill 
(1878);  Bushel  v.  Commonwealth  Ins. 
Co.,  15  S.  &  E.,  176  (1827),  holding  that 
an  attachment  will  lie  against  it  To 
same  effect,  St.  Louis,  etc.,  Ins.  Co.  v. 
Cohen,  9  Mo.,  421  (1845);  Andrews  v. 
Michigan  Central  R  R  Co.,  99  Mass., 
534  (1868) ;  National  Bank  of  Commerce 
V.  Huntington,  129  Mass.,  444  (1880); 
Barr  u  King,  96  Pa.  St.,  485  (1880), 
holding  that  it  may  be  garnished  on 
execution;  Smith  v.  Mutual  Life  of 
N.  Y.,  14  Allen,  386  (1867),  holding  that 
a  citizen  of  another  state  cannot  sue  in 
the  courts  of  Massachusetts  a  corpora- 
tion which  is  foreign  to  that  state  on  a 
cause  of  action  which  did  not  ai-ise 
within  the  jurisdiction ;  Despar  v.  Con- 
tinental, etc.,  Co.,  187  Mass.,  353  (1884), 
holding  that  it  cannot  be  compelled  to 
specifically  perform  a  contract.  The 
leading  case  of  McQueen  v.  Middletown, 
etc.,  Co.,  16  John.,  5  (1819).  states  the 
comrnon-law  rule  as  to  suits  against  a 
foreign  corporation.  Process  against  a 
foreign  corporation  cannot  be  served 


upon  its  officers  who  may  be  found 
within  the  jurisdiction  of  the  court  un- 
less such  service  is  authorized  by  the 
statutes  of  the  state  where  suit  is 
brought.  Pomeroy  v.  New  York  &  N.  H. 
R  R  Co.,  4  Blatch.,  120  (1857) ;  Eaton 
V.  St.  Louis,  etc.,  Co.,  2  McCrary,  862 
(1881);  Latimer  v.  Union  Pacific  R"y 
Co.,  43  Mo.,  105  (1868) ;  Wright  v.  Liver- 
pool &  G.  Ins. 'Co..  30  La  Ann.,  118G 
(1878),  holding  that  process  cannot  be 
served  on  local  agent.  No  attachment 
lies  on  insurance  money  due  by  resident 
branch  of  a  foreign  insurance  company 
to  another  foreign  company.  Straus  v. 
Chicago,  etc.,  Co.,  46  Hun,  316  (1887). 
Moch  V.  Virginia,  etc.,  Ins.  Co.,  10  Fed. 
Rep.,  696  (1882),  as  to  judgment  by 
service  on  agent  doing  business  in  the 
state.  Also  Block  v.  Atchison,  etc.,  R  R. 
Co.,  31  id.,  529  (1884) ;  Talcott  &  Co.  v. 
McCormick  Harvesting  Machine  Co.,  51 
Mich.,  5  (1883),  holding  that  f  ox-eign  cor- 
porations may  sue  each  other  in  Mich- 
igan if  both  are  doing  business  within 
the  state  and  the  cause  of  action  accrued 
there;  Farmers',  etc.,  Nat'l  Bank  v. 
Dearing,  91  U.  S.,  34  (1875),  followed  in 
Rhoner  v.  First  National  Bank,  14  Hun, 
126,  holding  that  an  attachment  cannot 
be  issued  against  national  banks  until 
after  final  judgment;  and  overruling 
Southwick  V.  First  National  Bank,  etc., 
7  Hun,  96,  and  Bowen  v.  First  Nat'l 
Bank,  34  How.  Pr.,  409  (1867).  It  has 
been  held  that  they 'are  so  far  foreign 
corporations  that  they  may  be  required 
to  give  security  for  costs.  See  National 
Park  Bank  v.  Gunst,  1  Abb.  N.  C.,  393 
(1876).  But  they  may  obtain  an  attach- 
ment on  property  to  the  same  extent 
that  a  domestic  corporation  may.  Mar- 
ket Nat'l  Bank  v.  Pacific  Nat'l  Bank,  64 
How.  Pr.-,  1  (1882).  See,  also,  Pennoyer 
V.  Neff,  95  U.  S.  714 ;  Am.,  etc.,  Co.  v. 
Conant,  45  Mich.,  642 ;  Moulin  v.  Tren- 
ton Ins.  Co.,  24  N.  J.,  333 ;  Pope  v.  Terre, 
etc.,  Co.,  87  N.  Y,  137 ;  Good  Hope  Co. 
V.  R  R,  etc.,  Co.,  23  Fed.   Rep.,  635; 
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agent,*  the  particular  officer  or  agent  being  specified.     Sometimes, 


Camden,  etc.,  Co.  v.  Swede,  etc.,  Co.,  33 
N.  J.,  15.  If,  under  a  statute,  the  foreign 
corporation  appoints  an  agent  in  the 
state  to  accept  service,  a  personal  judg- 
ment may  be  rendered  against  the  cor- 
poration. Wilson  V.  Martin,  etc.,  Co.,  30 
N.  E.  Eep.,  318  (Mass.,  1889). 

1  Service  of  a  summons  in  a  cause  of 
action  arising  out  of  the  state  may  be 
made  on  the  head  of  a  department  in 
New  York,  the  company,  a  foreign  cor- 
poration, having  an  office  in  New  York. 
Tuchband  v.  Chicago,  etc.,  R  R,  115 
N.  Y.,  437  (1889).  Under  the  New  York 
statute  service  on  a  foreign  corporation 
cannot  be  made  by  serving  its  attorney. 
Taylor  v.  Granite,  etc.,  Ass'n,  33  N.  E. 
Rep.,  993  (N.  Y.,  1893).  In  Nebraska 
service  may  be  made  upon  a  managing 
agent  of  a  foreign  corporation  doing 
business  in  the  state.  Klopp  et  al.  v. 
Creston  City,  etc.,  Co.,  52  N.  W.  Rep., 
819  (Neb.,  1893).  In  Michigan  if  service 
on  a  person  as  a  principal  officer  of  a 
foreign  corporation  is  made  on  one  who 
by  affidavit  shows  he  was  not  such,  the 
service  is  set  aside.  First  Nat'l  Bank  v. 
Burch,  43  N.  W.  Rep.,  453  (Mich.,  1889). 
Service  on  the  resident  agent  of  a  for- 
eign corporation  is  sufficient.  Voorheis 
V.  People's,  etc.,  Co.,  48  N.  W.  Rep.,  1087 
(Mich.,  1891).  See  Hiller  v.  Burlington, 
etc.,  R  R  Co.,  70  N.  Y.,  223  (1877) ;  Childs 
V.  Harris  Mfg.  Co.,  104  N.  Y.,  477  (1887); 
Pope  V.  Terre  Haute,  etc.,  Co.,  87  N.  Y., 
137(1881).  Service  cannot  be  upon  an 
officer  who  has  resigned,  and  the  resig- 
nation accepted.  Ervin  v.  Oregon,  etc., 
Co.,  23  Hun,  598  (1880).  As  to  Penn- 
sylvania, see  Hussey  Mfg.  Co.  v.  Deer- 
ing,  20  Fed.  Rep.,  395  (1884).  See  Bar- 
nett  V.  Chicago,  etc.,  R.  R,  Co.,  4  Hun, 
114  (1875),  to  effect  that  sometimes  the 
judgment  is  binding  though  the  corpo- 
ration has  no  property  in  the  juris- 
diction. The  legislature  may  change 
the  mode  of  service.  Railroad  Co.  v, 
Becht,  95  U.  S.,  168  (1877).  The  statute 
must  be  strictly  followed.    St  Clau-  v. 

11 


Cox,  106  U.  S..  350  (1882).  Attachment 
does  not  lie  against  a  foreign  corpora- 
tion after  a  receiver  of  it  has  been  ap- 
pointed in  the  state  where  it  exists. 
Thomas  v.  Merchants'  Bank,  9  Paige,  316 
(1841).  For  service  under  the  Pennsyl- 
vania statute,  see  Benwood  Iron  Works 
V.  Hutchinson,  101  Pa.  St.,  359  (1882); 
Hussey  Mfg.  Co.  v.  Deering,  20  Fed. 
Rep.,  795  (1884).  Service  on  a  resident 
agent  whose  agency  is  for  other  states 
only  is  not  good.  Schmidlapp  v.  Louis- 
iana, etc.,  Co.,  71  Ga,,  246  (1883).  Service 
under  the  Utah  statute.  Walker  v.  Con- 
tinental Insurance  Co.,  2  Utah,  231  (1 879) ; 
the  Missouri  statute,  McNichol  v.  United 
States,  etc.,  Agency,  74  Mo.,  457  (1881). 
Service  must  be  on  the  de  facto  offioere. 
Berrian  v.  Methodist  Soc,  4  Abb.  Pr., 
434  (1857).  Service  on  clerk  under  the 
statute.  Libbey  v.  Hodgdon,  9  N.  H., 
394  (1838).  Service  under  the  New  Jer- 
sey statute.  National,  etc..  Milk  Co.  v. 
Brandenburgh,  40  N.  J.  L.,  Ill  (1878). 
On  a  contract  made  in  the  state,  service 
on  agent  suffices  in  New  York,  though 
the  foreign  corporation  does  no  business 
and  has  no  property  in  the  state.  Bar- 
nett  V.  Chicago,  etc.,  R.  R.  Co.,  4  Hun, 
114  (1875).  Frequently  the  statute  al- 
lows service  on  a  "  managing  agent" 
Difficulty  arises  in  defining  this  term. 
It  has  been  held  that  a  person  is  a 
"  managing  agent "  if  he  is  a  general 
manager,  Carr  v.  Commercial  Bank,  19 
Wis.,  372  (1865) ;  a  local  insurance  agent, 
Bain  v.  Globe  Ins.'  Co.,  9  How.  Pr.,  448 
(1854) ;  a  local  agent,  Amei-ioan  Ex.  Co. 
V.  Johnson,  17  Ohio  St,  641  (1867);  a 
general  freight  agent,  Palmer  v.  Penn- 
sylvania Co.,  35  Hun,  369  (1885);  the 
agent  who  made  the  contract,  Estes  v. 
Belford,  33  Fed.  Rep.,  375  (1884).  But  a 
stock  transfer  agent  is  not  a  managing 
agent,  Riddington  v.  Mariposa,  etc.,  Co.. 
19  Hun,  405  (1879) ;  nor  is  an  assistant 
secretary,  Sterett  v.  Denver,  etc.,  R  E. 
Co.,  17  Hun,  316  (1879);  nor  is  a  hors"- 
car  superintendent,  Emerson  v.  Auburn, 
76 
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also,  the  statute  requires  a  foreign  corporation  to  appoint  a  resident 
etc.,  E.  R  Co.,  13  Hun,  150  (1878);  nor  is    agent  must  show  that  the  oflSoers  were 


a  ticket  agent,  Doty  v.  Michigan  C.  R.  R 
Co.,  8  How.  Pr.,437  (1S54) ;  nor  is  a  bag- 
gage-master, Flynn  v.  Hudson,  etc.,  R 
R  Co.,  6  id.,  308  (1851) ;  nor  is  a  boat 
captain,  Upper,  etc.,  Co.  v.  Whittalser, 
16  Wis.,  2§0  (1862).  The  term  "special 
agent "  includes  a  conductor,  New  Al- 
bany R  R  Co.  V.  Grooms,  9  Ind.,  243 
(1857) ;  New  Albany  R  R  Co.  v.  Tilton, 
13  id.,  3  (1859) ;  Ohio  &  M.  R  R  Co.  v. 
Quier,  16  id.,  440  (1861) ;  the  person  in 
charge  who  attends  to  the  business, 
Angirhoefer  v.  Bradstreet  Co.,  32  Fed. 
Rep.,  305  (1884);  but  not  the  traveling 
agent,  Parke  v.  Commonwealth  Ins.  Co., 
44  Pa.  St.,  433  (1863) ;  nor  the  collecting 
attorney,  Moore  v.  Freeman's  Nat'l  Bank, 
92  N.  C,  590  (1885).  For  many  other 
cases  on  these  and  similar  statutes  and 
on  the  general  principles  governing 
service  of  process  on  cerporations,  see  8 
Southern  Law  Rev.,  199;  and  1  Barb. 
Ch.  Pr.,  53.  Service  on  a  domestic  cor- 
poration cannot  be  made  by  personal 
service  on  the  president  outside  of  the 
jurisdiction.  Dillard  v.  Central,  etc.. 
Iron  Co.,  1  S.  E.  Rep.,  124  (Va.,  1887). 
In  Oregon  the  statute  is  construed  to 
hold  that  a  domestic  corporation  must 
be  sued  in  the  county  of  the  principal 
office,  or  where  the  cause  arose.  Hol- 
gate  V.  Oregon  P.  R'y,  17  Pac.  Rep.,  859 
(Oreg.,  1888).  Contra,  Glaize  v.  S.  C. 
R  R,  1  Strobh.  L.  (S.  C),  70  (1846).  A 
vice-president  and  general  superintend- 
ent is  an  "officer"  upon  whom  service 
may  be  made  under  a  statute.  Norfolk, 
etc.,  R  R  V.  Cottrell,  3  S.  E.  Rep.,  133 
(Va.,  1887).  Service  on  the  foreign  cor- 
poration is  sufficient  where  the  com- 
pany has  an  office  and  general  agent 
doing  a  substantial  business  in  the  state. 
But  see  §  759.  Tuchband  v.  Chicago  & 
A.  R  R,  115  N.  Y.,  437  (1889).  Of.  Barnes 
V.  Mobile  R  R,  12  Hun,  136  (1877). 

Where  service  on  an  agent  is  allowed 
if  certain  officers  cannot  be  found  in  the 
county,   the  return  of  service    on    an 


not  within  the  jurisdiction.  Miller's 
Adm'r  v.  Norfolk,  etc.,  R  R,  41  Fed. 
Rep.,  431  (1889).  Service  upon  a  di- 
rector of  a  foreign  corporation  sustained 
under  the  New  York  statute.  McElroy 
V.  Continental  R'y,  6  N.  Y.  Supp.,  306 
(1889).  A  Maine  corporation  may  sue  a 
New  Jersey  corporation  in  Massachu- 
setts, where  the  latter  company  has  filed 
an  agreement  with  the  state  of  Massa- 
chusetts agreeing  that  it  might  be  sued 
there.  Consolidated  S.  Co.  v.  Lamson 
C.  S.  Co.,  41  Fed.  Rep.,  833  (1890).  For- 
eign corporations  doing  business  in  the 
state  may  be  sued  on  a  cause  of  action 
that  arose  out  of  the  state,  and  service 
may  be  made  on  an  agent  or  depot  mas- 
ter if  the  statutes  authorize  service  to  be 
made  in  this  way.  Humphreys  v.  New- 
port, etc.,  Co.,  10  S.  E.  Rep.,  39  (W.  Va., 
1889).  Service  may  be  on  the  superin- 
tendent of  insurance  at  Albany  although 
the  action  is  m  the  city  court  of  New 
York.  People  v.  Justices,  11  N.  Y.  Supp., 
773  (1890).  Under  the  Michigan  statutes 
service  may  be  made  on  foreign  corpo- 
rations by  service  on  a  resident  agent 
who  is  in  charge  of  the  property.  Shafer 
Iron  Co.  V.  Iron,  etc..  Judge,  50  N.  W. 
Rep.,  389  (Mich.,  1891).  A  general  su- 
perintendent is  a  "  managing  agent '' 
upon  whom  service  may  be  made  under 
a  statute.  Barrett  v.  American,  etc., 
Co.,  56  Hun,  430  (1890).  An  advertising 
agent  is  not  an  "  agent "  upon  whom 
service  may  be  made  under  the  New 
Jersey  statute.  Mulhearn  v.  Press  Pub. 
Co.,  20  Atl.  Rep.,  760  (N.  J.,  1890).  A 
local  agent  of  a  domestic  insurance 
company  is  not  an  agent  employed  in 
the  general  management  of  the  busi- 
ness. State  Ins.  Co.  v.  Waterhouse,  43 
N.  W.  Rep.,  611  (Iowa,  1889).  Service 
may  be  upon  a  general  supei'intendent 
when  the  statute  authorizes  it  on  a 
managing  agent  Barrett  v.  American, 
etc.,  Co.,  10  N.  Y.  Supp.,  138  (1890).  An 
employee  who  attends  to  the  publica- 
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agent  to  accept  service  before  it  does  business  in  the  state.^  In 
the  circuit  court  of  the  United  States  it  was  formerly  the  law  that 
a  corporation  incorporated  beyond  the  circuit  in  which  the  suit 
was  brought  may  be  made  a  defendant  by  such  service  as  suffices 
in  the  state  wherein  the  suit  is  brought,  if  it  does  business  there.^ 

tion  of  a  periodical  and  the  printing,  Mass.,    141    (1870).      An    appointment, 

binding  and  mailing  is  not  a  "  manag-  under  statute,  of  a  resident  agent  to 

ing  agent."    Rulaud  v.   Canfield  Pub.  accept  service  continues   until  a  new 

Co.,   10  N.   Y.   Supp.,    913   (1890).    An  appointment     is     made.       Gibson     v. 

agent   is    not   an   "officer."    Banks  v.  Manuf'rs,  etc.,  Co.,  10  N.  E.  Eep.,  739 

Gay,'  etc.,  Co.,  13  S.  E.  Rep.,  741  (N.  C,  (Mass.,  1887). 

1891).  Where  by  statute  the  state  su-  2  New  Eng.,  etc.,  Ins.  Co.  v.  Wood- 
perintendent  of  insurance  is  made  agent  worth.  Ill  U.  S.,  138,146(1883);  Eaton 
to  accept  service  of  process  on  foreign  v.  St.  Louis,  etc.,  Co.,  7  Fed.  Rep.,  139 
insurance  companies  doing  business  in  (1881) ;  M'Coy  v.  Cincinnati,  etc.,  E.  E. 
the  state,  service  on  him  by  mail  is  in-  Co.,  13  Fed.  Rep.,  3  (1883) ;  St  Louis, 
sufficient  Farmer  v.  Nat'l  Life  Assoc,  etc.,  Co.  v.  Consolidated,  etc.,  Co.,  33 
50  Fed.  Eep.,  839  (1893).  The  attach-  Fed.  Eep.,  803  (1887);  Hunter  v.  Inter- 
ment papers  in  an  attachment  against  national  R'y,  etc.,  Co.,  36  Fed.  Rep.,  399 
a  foreign  corporation  must  show  the  (1886);  Block  v.  Atchison,  etc.,  Co.,  31 
jurisdiction  of  the  court  Oliver  v.  id.,  539  (1884) ;  Carpenter  v.  Westing- 
Walter,  etc.,  Co.,  10  N.  Y.  Supp.,  771  house  Air-brake  Co.,  33  Fed.  Rep.,  434 
(1890).  (1887).  But  see  Good  Hope  Co.  v.  R'y, 
1  Goodwin  v.  Colorado,  etc.,  Co.,  110  etc.,  Co.,  33  Fed.  Rep.,  635  (1834),  hold- 
XT.  S.,  1  (1884) ;  Gibbs  v.  Queen  Ins.  Co.,  63  ing  that  service  on  the  president,  who 
N.  Y.,  114  (1875).  See,  also,  §§  694-696 ;  was  there  to  adjust  a  difficulty,  was 
also  note  1,  p.  1180.  A  judgment  obtained  insufficient.  Cf.  Estes  v.  Belford,  id., 
by  such  service  cannot  be  impeached  in  375,  where  a  patent-right  had  been 
other  jurisdictions.  Lafayette  Ins.  Co.  used  in  the  jurisdiction.  Service  on  an 
V.  French,  18  How.,  404  (1855) ;  Moch  v.  agent  of  a  domestic  corporation  does 
Virginia,  etc.,  Ins.  Co.,  10  Fed.  Rep.,  696  not  give  jurisdiction  over  a  foreign  cor- 
(1883).  Transacting  business  without  poration  though  the  latter  operates 
filing  is  equivalent  to  filing.  Ehrman  through  the  former.  United  States  v. 
V.  Teutonia  Ins.  Co.,  1  MoCrary,  133  American  Bell  TeL  Co.,  39  Fed.  Rep.,  17 
(1880).  The  appointment  of  such  an  (1886).  Unless  the  state  statute  provide 
agent  does  not  afEect  the  right  of  the  otherwise,  no  jurisdiction  is  acquired 
corporation,  as  a  citizen  of  another  by  attachment  of  property  and  service 
state,  to  sue  and  be  sued  in  the  federal  of  papers  on  resident  officers  of  a  for- 
courts.  Stevens  v.  Phoenix  Ins.  Co.,  41  eign  corporation.  Boston  Electric  Co. 
N.  Y.,  149  (1869);  Gray  v.  Quicksilver  v.  Electric  Gas,  etc.,  Co.,  33  Fed.  Rep., 
Min.  Co.,  31  Fed.  Rep.,  388  (1884).  For  838  (1885),  reviewing  the  authorities, 
decisions  under  Massachusetts  statute  Where  the  foreign  corporation  has  ap- 
requii-ing  foreign  insurance  companies  pointed  a  resident  agent  to  accept  serv- 
to  appoint  an  agent  to  accept  service,  ice,  the  federal  court  has  jurisdiction 
see  Thayer  v.  Tyler,  76  Mass.,  164  (1857) ;  by  service  on  such  agent  Ex  parte 
National,  etc.,  Ins.  Co.  v.  Pursell,  93  SchoUenberger,  96  U.  S.,  369  (1877); 
Mass.,  331  (1865) ;  Leonard  u.  Washburn.  Knott  v.  Southern,  eta,  Ins.  Co.,  3 
100  Mass.,  351  (1868);  Gillespie  v.  Com-  Woods.  479  (1874);  Merchants'  Mfg  Co. 
meroial,  etc.,  Ins.  Co.,  78  Moss.,  301  v.  Grand,  etc.,  R'y  Co.,  63  How.  Pr., 
(1858);  Morton  v.  Mutual  Ins.  Co.,  105  459(1883,  U.  S.  C.  Ct),  where  a  foreign 
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But  by  the  act  of  congress  of  188Y  a  suit  in  the  federal  courts 
can  be  instituted  only  in  the  district  where  either  the  plaintiff  or 
'  defendant  resides,  where  the  jurisdiction  of  the  court  is  due  to  the 
parties  being  citizens  of  different  states.'  Nevertheless  where  a 
removable  suit  is  properly  commenced  in  a  state  court  it  may  be 
removed  to  the  federal  court,  though  neither  of  the  parties  reside 
in  that  district.^ 

§  759.  Jurisdiction  of  the  federal  courts. —  The  federal  courts 
refuse  to  follow  the  ISTew  York  decisions  and  statute  allowing  suit 
to  be  brought  against  a  foreign  corporation  by  service  upon  the 
president  while  temporarily  within  the  state,  Ihe  corporation  not 
being  eng^iged  in  business  in  the  state.  On  removal  of  the  case  to 
the  federal  court  the  service  will  be  set  aside.  A  special  appear- 
ance for  that  purpose  may  be  put  in.' 


corporation  sued  an  alien  corporation ; 
Lung  Chung  v.  Northern  Pac.  E'y  Co., 
19  Fed.  Rep.,  854  (1884),  where  service 
w^  insufficient;  Gray  v.  Quicksilver 
Mining  Co.,  21  id.,  288  (1884).  The  fact 
that  a  state  is  a  stockholder  in  a  cor- 
poration does  not  deprive  the  United 
States  courts  of  jurisdiction  where  the 
corporation  is  a  party.  Bank  of  United 
States  V.  Planters'  Bank,  9  Wheat.,  904 
(1824).  In  the  federal  courts  service  on 
a  ticket  solicitor  of  a  railroad  defend- 
ant for  a  cause  of  action  arising  in  an- 
other circuit  is  insufficient.  Maxwell 
V.  Atchison,  etc.,  E.  R.,  34  Fed.  Eep., 
286  (1888).  As  to  the  affidavit  to  be 
made  by  the  corporation  in  order  to  re- 
move a  case  to  the  United  States  court, 
see  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.,  53 
(1878).  An  order  to  show  cause  may  be 
served  on  the  cashier  of  an  insolvent 
bank,  although  the  bank  is  in  a  re- 
ceiver's hands.  Piatt  v.  Archer,  9 
Blatch.,  559.  A  Connecticut  corporation 
cannot  be  sued  by  an  alien  in  the  Cali- 
fornia circuit  court  of  the  United  States. 
Denton  v.  International  Co.,  36  Fed. 
Rep.,  1  (1888);  Filli  v.  Delaware,  etc., 
R.  R.,  37  Fed.  Rep.,  65  (1888).  But  see 
Riddle  v.  N.  Y.,  etc.,  R.  R  Co.,  89  Fed. 
Rep.,  290  (1889).  See,  also,  Connor  v. 
Vicksburg,  etc.,  R  R,  37  Fed.  Rep.,  273 ; 
Preston  v.  Fire,  etc.,  Co.,  37  Fed.  Rep., 
721. 


1  Ch.  373,  Stat,  at  L.  1887.  See,  also, 
cases  in  preceding  note. 

^  Kansas,  etc.,  R.  R.  v.  Interstate,  etc., 
Co.,  37  Fed.  Rep.,  3  (1888).  See,  also, 
Zanibrino  v.  Galveston,  etc.,  R'y  Co., 
38  Fed.  Rep.,  449  (1889);  Riddle  v.  N.  Y., 
etc.,  R.  R  Co.,  39  id.,  290  (1889). 

3  Clews  V.  Woodstock,  etc.,  Co.,  44 
Fed.  Rep.,  31  (1890).  Service  on  an  offi- 
cer of  a  foreign  corporation  who  tem- 
porarily comes  within  the  state  is  not 
good  and  will  be  set  aside.  Golden  v. 
Morning  News,  eta,  42  Fed.  Rep.,  112 
(1890).  A  foreign  corporation  sued  in 
state  courts  by  service  on  a  director 
casually  in  the  state  may  remove  to 
United  States  court  and  have  suit  dis- 
missed. BentlifE  v.  London,  etc.,  Corp., 
44  Fed.  Rep.,  667  (1890).  On  removal  to 
the  federal  court,  a  suit  commenced  by 
service  on  the  president,  who  casually 
was  in  the  jurisdiction  on  private  busi- 
ness, will  be  dismissed,  the  company 
never  having  transacted  business  or 
maintained  an  office  in  the  state.  Reif- 
snider  v.  American,  etc.,  Co.,  45  Fed. 
Rep.,  433  (1891).  "Where  a  foreign 
corporation  is  not  doing  business  in  a 
state,  and  the  president  or  any  officer  is 
not  there  transacting  business  for  the 
corporation  and  repi'esenting  it  in  the 
state,  it  cannot  be  said  that  the  corpora- 
tion is  within  the  state  so  that.service 
can  be  made  upon  it."    Dictum.    Fitz- 
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A  large  number  of  decisions  are  given  in  the  notes  below  on  the 
various  phases  of  the  jurisdiction  of  the  federal  courts  in  suits 
broiight  against  foreign  corporations.' 


gerald  Con.  Co.  v.  Fitzgerald,  137  U.  S., 
98  (1890).  Where  a  corporation  appears, 
demurs,  removes  the  case  into  the  fed- 
eral court,  and  answers,  it  cannot  attack 
the  jurisdiction  of  the  court,  even  though 
service  was  on  the  president,  who  was 
enticed  into  the  stata  Id.  Where  a 
foreign  corporation  sued  in  a  state  court 
wishes  to  remove  the  case  to  the  federal 
court  and  there  have  the  service  set 
aside  on  the  ground  of  want  of  juris- 
diction, it  must  enter  a  special  appear- 
ance in  the  state  court  for  the  purpose 
of  objecting  to  the  jurisdiction,  and 
then,  after  filing  the  objection  but  be- 
fore a  hearing  thereon,  remove  the 
whole  case  into  the  federal  court.  Tall- 
man  V.  Baltimore,  etc.,  E.  E.,  45  Fed. 
Eep.,  156  (1891). 

1 "  The  members  of  a  corporate  body- 
must  be  conclusively  presumed  to  be 
citizens  of  the  state  in  which  the  corpo- 
ration is  domiciled."  Shaw  v.  Quincy 
Min.  Co.,  145  U.  S.,  444  (1893).  A  corpo- 
ration organized  in  one  state  cannot  be 
sued  in  the  federal  court  in  another 
state  by  a  citizen  of  a  third  state.  Id., 
holding,  also,  that  the  defendant  may 
appear  specially.  Service  upon  the 
highest  officer  within  the  county  is  suf- 
ficient where  the  statutes  so  prescribe. 
Kansas,  etc.,  E.  R.  u.  Daughtry,  138  U. 
S.,  398  (1891).  Service  upon  an  attorney 
of  a  corporation,  appointed  under  a 
state  statute"" to  accept  service,  is  good 
service  for  the  federal  courts.  In  re 
Louisville  Underwriters,  134  U.  S.,  488 
(1890).  Under  a  state  statute  authoriz- 
ing service  of  process  upon  a  local  agent 
of  a  foreign  corporation,  jurisdiction 
may  be  obtained  by  the  federal  courts. 
Societe  Fonciere,  etc.,  v.  Melliken,  135  U. 
S.,  S04  (1890).  The  statiis  of  a  corpora- 
tion in  regard  to  the  jurisdiction  of  the 
federal  courts  is  stated  in  United  States 
V.  Southern  P.  E.  E.,  49  Fed.  Eep.,  397 
(1893).     A    foreign    corporation    doing 


business  in  Ohio  and  having  a  manag- 
ing agent  there  may  be  garnished  there 
under  the  statutes  of  Ohio.  Eainey  v. 
Maas,  51  Fed.  Eep.,  580  (1893).  A  rail- 
road corporation  is  a  resident  of  each 
federal  district  through  which  it  runs. 
East  Tenn.,  etc..  E.  R  v.  Atlanta,  etc., 
E.  R,  49  Fed.  Eep.,  608  (1893). 

Where  an  alien  corporation  appoints 
a  resident  agent  to  accept  service,  it  be- 
comes an  "  inhabitant,"  and  may  be 
sued  in  the  federal  court.  Gilbert  v. 
New  Zealand  Ins.  Co.,  49  Fed.  Eep.,  884 
(1893).  The  word  "inhabitant"  applies 
to  corporations,  in  respect  to  statutory 
jurisdiction  of  courts.  Gilbert  v.  New 
Zealand  Ins.  Co.,  49  Fed.  Eep.,  884  (1893). 
A  corporation  is  not  an  "  inhabitant "  of 
any  state  except  the  one  wherein  it  is  in- 
corporated. Campbell  v.  Duluth,  etc., 
E'y,  50  Fed.  Eep.,  341  (1893).  It  has  been 
held  that  a  limited  partnersliip  organ- 
ized under  the  laws  of  Pennsylvania  is 
not  a  citizen  of  that  state  so  as  to  ena- 
ble it  to  remove  a  case  to  the  federal 
court,  irrespective  of  the  citizenship  of 
its  members.  Carnegie,  etc.,  Co.  v. 
Hulbert,  53  Fed.  Eep.,  9  (1893).  These 
limited  partnerships  in  Pennsylvania  are 
practically  corporations.  A  foreign  cor- 
poration may  be  sued  in  the  federal 
court  in  the  state  where  the  plaintiff  re- 
sides, although  it  had  filed  its  certificate 
of  incorporation  with  the  secretary  of 
state  under  the  statute,  and  had  stipu- 
lated not  to  remove  any  case  into  the 
federal  court  Such  a  stipulation  is  un- 
constitutional and  void.  Southern  Pa- 
cific Co.  V.  Denton,  146  U.  S.,  303  (1893). 
The  place  of  residence  of  a  corporation 
is  the  state  wherein  it  is  incorporated. 
So  held  under  the  act  for  the  removal 
of  causes.  Miller  v.  Wheeler,  etc.,  Co., 
46  Fed.  Eep.,  883  (1891) ;  Overman  Wheel 
Co.  V.  Pope  Mfg.  Co.,  46  Fed.  Eep.,  577 
(1891).  Foreign  corporation  fihng  a  cer- 
tificate as  required  by  statute  is  not  a 
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A  corporation  incorjiorated  by  the  United  States  may,  by  reason 
of  that  fact,  bring  suits  in  or  remove  them  to  the  federal  courts 


non-resident  as  regards  the  right  to  re- 
move cases  to  the  federal  courts.  Scott 
V.  Texas,  etc.,  Co.,  41  Fed.  Rep.,  225  (1889). 
A  corporation  is  a  i-esident  only  of  the 
state  wherein  it  is  incorporated,  as  re- 
gards the  jurisdiction  of  the  United 
States  courts.  Although  another  party- 
defendant  is  an  actual  resident  in  the 
district  where  suit  is  brought,  yet  the 
foi-eign  corporation  cannot  be  sued  there 
on  that  account.  Bensinger,  etc.,  Co.  v. 
National,  etc.,  Reg.  Co.,  43  Fed.  Rep.,  81 
(1890).  If  two  corporations  sued  on  a 
tort  are  liable  severally,  one  may  re- 
move the  case,  although  the  other  can- 
not, to  the  federal  court.  Spangler  v- 
Atchison,  etc.,  R.  R.,  42  Fed.  Rep.,  305 
(1890).  An  alien  corporation  may  re- 
move a  case  to  the  federal  courts.  Pur- 
cell  V.  British,  etc.,  Co.,  43  Fed.  Rep.,  465 
(1890). 

A  consolidated  railroad  running  into 
two  states  is  a  separate  corporation  in 
each  state,  and  being  sued  in  one  state 
cannot  remove  the  case  to  the  federal 
court  on  the  ground  that  it  is  a  citizen 
of  the  other  state,  Paul  v.  Baltimore, 
etc.,  R  R.,  44  Fed.  Rep.,  513  (1890).  A 
foreign  corporation  defendant  may  re- 
move a  case  to  the  federal  court  al- 
though it  has  filed  a  statutory  certificate 
authorizing  service  on  a  designated 
cgent.  Amsden  v.  Norwich,  etc.,  Ins. 
Soc,  44  Fed.  Rep.,  515  (1890).  A  statute 
prohibiting  a  foreign  corporation  from 
suing  in  the  state  courts  unless  it  has 
filed  a  copy  of  its  articles,  etc.,  in  the 
state,  if  it  is  doing  business  in  the  state, 
does  not  prevent  such  a  corporation 
from  bringing  suit  in  the  federal  courts, 
although  it  has  not  filed  its  articles,  etc. 
Bank  of  British  N.  A.  v.  Barling,  44 
Fed.  Rep.,  641  (1890).  A  judgment  cred- 
itor of  an  insolvent  corporation  may 
file  a  bill  in  equity  in  the  federal  court 
to  subject  the  property  to  the  payment 
of  the  debt,  although  a  suit  is  pending 
in  the  state  court  to  reduce  the  amount 


of  complainant's  claim  to  a  less  figure. 
The  issues  are  different.  CofiSn  v.  Chat- 
tanooga, etc.,  Co.,  44  Fed.  Rep.,  633 
(1890).  A  suit  cannot  be  brought  in  the 
federal  court  against  a  corporation  ex- 
cept in  the  district  where  the  ccnnpany 
is  incorporated.  Nat'l  Typographic  Co. 
V.  N.  Y.,  etc.,  Co.,  44  Fed.  Rep.,  711 
(1890).  When  a  defendant  foreign  cor- 
poration seeks  to  remove  a  case  to  the 
federal  courts  it  must  aver  it  is  a  non- 
resident. An  averment  of  its  citizen- 
ship is  insuflScient.  Hirschl  v.  J.  P., 
etc.,  Co.,  42  Fed.  Rep.,  808  (1890).  A 
foreign  corporation  may  be  sued  in  the 
federal  courts  although  it  has  an  office 
and  does  business  in  the  state.  Henning 
V.  Western  U.  T.  Co.,  43  Fed.  Rep.,  97 
(1890).  A  corporation  is  a  resident  only 
of  the  state  that  incorporates  it  so  far 
as  the  jurisdiction  of  the  federal  courts 
is  concerned.  Myers  v.  Murray,  etc., 
Co.,  48  Fed.  Rep.,  695  (1890).  Although 
a  Mifeouri  corporation  is  made  an  Ar- 
kansas corporation  also  by  statute,  yet 
it  may  remove  cases  to  the  federal 
court  as  though  it  were  a  Missouri  cor- 
poration alone.  Stephens  v.  St.  Louis, 
etc.,  R.  R,  47  Fed.  Rep.,  530  (1891). 

The  fact  that  the  C,  B.  &  Q.  R-  R-  Co., 
an  Illinois  corporation,  first  took  a  lease 
of  and  then  purchased  the  road  of  the 
B.  &  M.  R.  R  Co.  in  Iowa,  does  not 
make  the  former  company  an  Iowa  cor- 
poration. It  continues  an  Illinois  cor- 
poration. Conn  V.  Chicago,  etc.,  R  R, 
48  Fed.  Rep.,  177  (1891).  A  railroad 
corporation  of  one  state  purchasing  a 
railroad  in  another  state  does  not 
thereby  become  a  resident  of  the  latter 
state  so  as  to  prevent  its  removing  cases 
to  the  federal  court.  Morgan  v.  East 
Tenn.,  etc.,  R  R,  48  Fed.  Rep.,  705 
(1883).  If  no  objection  is  raised  in  the 
proper  manner  the  jurisdiction  of  the 
federal  court  cannot  be  questioned.  The 
proceedings  are  not  void.  McBride  v. 
Grand,  etc.,  Co.,  40  Fed.  Rep,,  162  (1889). 
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uuless  the  statute  provides  otherwise.'    If  a  foreign  corporation 


An  alien  corporation  doing  business  in 
Oregon  may  be  sued  there  in  the  fed- 
eral courts.  It  is  an  "  inhabitant "  to 
that  extent.  Miller  v.  Eastern,  etc.,  Min. 
Co.,  45  Fed.  Rep.,  345  (1891).  A  statute 
requiring  foreign  corporations  to  file  a 
stipulation  which  is  forfeited  in  case 
the  corporation  removes  any  case  to  the 
'  federal  courts  is  void.  And  even  if 
valid  the  corporation  cannot  be  forbid-  ' 
den  to  litigate  past  rights  or  recover 
property  already  acquired.  Texas,  etc.. 
Mortgage  Co.  v.  Worshara,  13  S.  W. 
Rep.,  384  (Tex.,  1890).  Although  a  New- 
York  corporation  does  practically  all  of 
its  business  in  Missouri,  yet  it  is  a  citi- 
zen of  New  York.  Baughman  v.  Na- 
tional, etc.,  Co.,  46  Fed.  Rep.,  4  (1891). 
A  company  organized  under  the  stat- 
utes of  Pennsylvania  and  having  mixed 
characteristics  of  a  partnership  and 
corporation  is  a  corporation  so  far  as  re- 
moval to  the  federal  court  is  concerned. 
Bushnell  v.  Park  Bros.  &  Co.,  46  Fed. 
Rep.,  209  (1891).  The  place  of  residence 
of  a  corporation  is  the  state  wherein  it 
is  incorporated.  So  held  under  the  act 
for  the  removal  of  causes.  Miller  v. 
Wheeler,  etc.,  Co.,  46  Fed.  Rep.,  883 
(1891);  Overman  Wheel  Co.  v.  Pope 
Mfg.  Co.,  46  Fed.  Rep.,  577  (1891) ;  Rail- 
way Co.  V.  Whitten,  13  Wall.,  283  (1871), 
holding  that  a  corporation  is  deemed  to 
be  a  citizen  of  the  state  creating  it  for 
the  purpose  of  conferring  jurisdiction 
upon  the  courts  of  the  United  States, 
and  the  legislation  of  other  states  will 
not  affect  this  presumption ;  Insurance 
Co.  V.  Francis,  11  Wall,  210  (1870),  hold- 
ing that  an  allegation  that  a  New  York 
corporation  is  located  and  doing  busi- 
ness in  Mississippi  was  not  an  allegation 
that  it  was  a  citizen  of  the  latter  state ; 
Steamship  Co.  v.  Tugman,  106  U.  S.,  118 
(1883),  holding  that,  the  residence  of  the 
corporation  does  not  at  all  depend  on 
the  residence  of  its  stockholders ;  Black- 
burn V.  Selma,  etc.,  R.  R.  Co.,  3  Flipp., 
525  (1879),  holding  that  entering  appear- 


ance waives  the  right  to  object  to  the 
jurisdiction  of  a  federal  court.  To  same 
effect,  De  Sobry  v.  Nicholson,  3  Wall., 
386  (1865);  Hayden  v.  Bates  Mfg.  Co.,  1 
Fed.  Rep.,  93  (1879),  holding  that  it  may 
be  sued  in  federal  courts  though  its 
property  has  been  attached,  if  doing 
business  in  the  state  and  process  can  be 
served ;  Boston  Electric  Co.  v.  Electric, 
etc.,  Co.,  23  Fed.  Rep.,  838  (1885).  In 
this  case  a  Maine  corporation  had  its 
principal  office  in  Massachusetts,  where 
also  a  majority  of  its  officers  and  di- 
rectors resided.  Held,  that  the  federal 
courts  of  Massachusetts  had  no  juris- 
diction over  it  though  suit  waa  begun 
by  attachment  and  service  upon  the 
corporate  officers.  Union  National  Bank 
V.  Miller,  15  Fed.  Rep.,  703  (1883),  hold- 
ing that  the  act  of  July  20,  1883,  placed 
national  and  other  bants,  as  to  their 
right  to  sue  in  the  federal  courts,  on  the 
same  f6oting ;  Hatch  v.  Chicago,  R  L, 
etc.,  Co.,  6  Blatch.,  105  (1868),  holding 
that  having  an  office  and  doing  busi- 
ness in  another  state  does  not  affect  its 
citizenship;  Williams  v.  Missouri,  K. 
&  T.  R.  R  Co.,  3  Dill,  267  (1875) ;  Stev- 
ens V.  Phoenix  Ins.  Co.,  41  N.  Y.,  149 
(1869). 

1  Pacific  R  R  Removal  Cases,  115  U. 
S.,  3  (1884);  Union  Pac.  R  R  Co.  v. 
McComb,  1  Fed.  Rep.,  799  (1880);  Eby 
V.  Northern  P.  R  R,  36  Legal  Intel. 
164  (1879) ;  Hughes  v.  Northern  Pac.  R'y 
Co.,  18  Fed.  Rep.,  106  (1883);  Allen  v. 
Texas,  etc.,  R'y  Co.,  35  Fed.  Rep.,  513 
(1885),  where  even  a  consolidation  with 
domestic  corporations  had  been  made 
and  state  statutes  prohibited  the  re-" 
moval.  A  case  to  the  contrary  is  Myers 
V.  Union  Pac.  R'y  Co.,  16  id.,  393  (1883). 
As  to  national  banks,  see  Cruikshank 
?;.  Fourth  Nat  Bank,  16  id.,  888  (1883); 
Farmers'  Nat  Bank  v.  McElhinney,  43 
Fed.  Rep.,  801  (1890).  A  company  in- 
corporated in  a  territory  cannot  thereby 
remove  a  case  to  the  United  States 
courts.    Adams  Ex.  Co.  v.  Denver,  etc., 
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desires  to  deny  that  it  has  been  properly  served,  it  may  put  in  a 
special  appearance  and  raise  the  objection  of  no  jurisdiction.' 


R'y  Co.,  16  id.,  713  (1883).  A  right  to 
change  of  venue  to  the  residence  of  the 
defendant  may  enable  a  corporation  de- 
fendant to  change  it  to  the  place  where 
it  does  its  business,  though  incorporated 
elsewhere.  Guinn  v.  Iowa  Cent.  R'y 
Co.,  14  id.,  323  (1882).  A  District  of 
Columbia  insurance  company  cannot 
remove  cases  to  federal  court  for  tliat 
cause  alone.  SchefEer  v.  Nat.  Life  Ins. 
Co.,  35  Minn.,  534  (1879).  National 
banks  are  citizens  of  the  state  wherein 
they  are  located.  Nat.  Park  Bank  v. 
Nichols,  4  Biss.,  315  (1869);  Manufact- 
urers' Nat  Bank  v.  Baack,  8  Blatch., 
187  (1871);  Davis  v.  Cook,  9  Npv.,  134 
(1874).  Of.  Kennedy  v.  Gibson,  8  Wall., 
498  (1869) ;  R.  S.  of  U.  S.,  §  640 ;  County 
of  Wilson  V.  Nat  Bank,  103  U.  S., 
770  (1880);  Osborn  v.  V.  S.  Bank,  9 
Wheat,  738  (1824);  Cooke  v.  State  Nat 
Bank,  52  N.  Y.,  96  (1878) ;  St  Louis  Nat 
Bank  v.  Allen,  5  Fed.  Rep.,  551  (1881) ; 
First  Nat  Bank  of  New  Orleans  v. 
Bohne,  8  Fed.  Rep.,  115  (1881);  Third 
Nat.  Bank  of  St  Louis  v.  Harrison,  8 
Fed.  Rep.,  731  (1881) ;  ch.  866,  Acts  of 
Congress,  1888.  As  to  unincorporated 
joint-stock  companies,  see  Chapman  v. 
Barney,  129  U.  S.,  677  (1889).  A  rail- 
way corporation  created  by  act  of  con- 
gress "  is,  in  every  state  and  territory  of 
the  Union  in  which  it  may  lawfully  ex- 
ercise its  powers,  a  domestic  institu- 
tion," and  may  be  sued  in  the  federal 
courts  in  any  district  where  it  is  doing 
business  and  has  an  agent  upon  whom 


service  can  be  made.  Where  a  lease  is 
made  without  statutory  authority  the 
lessor  may  be  served  with  process  as 
though  no  lease  had  been  made.  Where 
the  statutes  of  a  state  prescribe  the 
mode  in  which  service  may  be  made, 
all  corporations  subsequently  doing 
business  in  the  state  are  bound  by  serv- 
ice so  made.  Van  Dresser  v.  Oregon, 
etc.,  Nav.  Co.,  48  Fed.  Rep.,  202  (1891). 

1  Provident  Sav.  Bank  v.  Ford,  114 
U.  S.,  635  (1885);  Friezen  v.  AUemania, 
etc.,  Ins.  Co.,  30  Fed.  Rep.,  349  (1886), 
holding  that  a  general  appearance 
waives  the  objection  to  jurisdiction. 
See,  also.  Brooks  v.  N.  Y.,  etc.,  R.  R. 
Co.,  30  Hun,  47  (1888),  holding  that  a 
general  answer  has  the  same  effect; 
also  Cook  V.  Champlain,  etc.,  Co.,  1 
Denio,  91  (1845) ;  North  Mo.  R.  R.  Co. 
V.  Akers,  4  Kan.,  458  (1868),  holding 
that  after  entering  appearance  it  cannot 
question  the  jurisdiction  of  the  court 
in  an  action  upon  contract  See,  also, 
§  753,  supra;  McCormick  v,  Penn.  Cen- 
tral R.  R.  Co.,  49  N.  Y.,  303(1873);  Lung 
Chung  V.  Northern  Pac.  R'y  Co.,  19  Fed. 
Rep.,  254  (1884) ;  Moch  v.  "Virginia,  etc., 
Co.,  10  Fed.  Rep.,  696  (1882).  Where  a 
foreign  corporation,  served  in  the  state 
where  it  is  incorporated,  answers  by 
pleas  to  the  jurisdiction  and  also  files 
pleas  to  the  merits,  reserving  its  rights 
under  the  former  pleas,  it  waives  any  ob- 
jection to  the  jurisdiction.  St  Louis, 
etc.,  R'y  V.  Whitley,  13  S.  W.  Rep.,  853 
(Tex.,  1890). 


1183 


Digitized  by  Microsoft® 


PART  V. 


BONDS,  MOETGAGES,  FOEECLOSUEES,  EEOEIVEES  AND 
EEOEGANIZATIONS. 


CHAPTER  XLVI. 


BONDS,   NOTES,   ETC.,  OF   A   CORPORATION  —  GUARANTIES  AND  AC- 
COMMODATION PAPER. 


760.  A     corporation     may     borrow 

money  —  Loans  in  excess  of 
the  charter  or  contract  limit. 

761.  Bills,  notes  and  acceptances  may 

be  made  and  issued  by  corpora- 
tions. 
763.  Bonds  may  be  issued  by  corpora- 
tions —  Re-issues  —  Pledges  of 
bonds  —  Forgeries  —  Over- 
issues —  Priorities  among 
bonds  —  Incomplete  bonds  — 
References  to  the  mortgage  — 
Purposes  of  the  issue  —  Attach- 
ments of  bonds  —  Form  of 
bonds  —  Seal  —  Cancellation 
and  subrogation. 

763.  Bonds  may  be  issued  below  par 

for  cash  —  Bond  dividend  — 
Usury. 

764.  Bonds  issued  below  par  for  prop- 

erty or  construction  work  — 
Construction  contracts  and  per- 
formance. 

765.  Bona  fide  purchasers  of  bonds 

issued  at  less  than  their  par 
value  are  protected. 
/66.  Fraudulent  issues  of  bonds  and 
issues  to  the  directors  or 
through  directors  who  are 
"  dummies  "  or  to  construction 
companies  in  which  the  di- 
rectors are  interested, 

767.  Who  may  complain  of  an  issue 

of  bonds  at  less  than  par  — 
Stockholders — The  corporation 
itself  — Corporate  creditors. 

768.  The  bonds  of  a  corporation  pay- 

able to  order  or  bearer  are  ne- 
gotiable. 


769.  Miscellaneous  features  of  bonds — 

Issue  in  payment  of  the  prop- 
erty of  another  corporation  — 
Consolidations  — ■  Bondholders' 
suits  —  Bonds  exchangeable 
into  stock. 

770.  The  negotiability  of  the  bonds 

extends  also  to  the  mortgage. 

771.  Suits  at  law  on  bonds  —  Demand 

of  payment — Form  of  action — 
Statute  of  limitations. 

772.  Coupons  and  interest  on  bonds  — 

Negotiability  of  coupons — Par- 
ticipation  in  foreclosure  —  In- 
terest on  overdue  bonds  and 
coupons  —  Purchase  of  coupons 
when  presented  for  payment. 

773.  Suit  to  collect  coupons  —  Execu- 

tion cannot  be  levied  upon  the 
mortgaged  property — Demand 
of  payment. 
773a.  Income  bonds. 

774.  Accommodation    paper    cannot 

legally  be  signed  by  a  corpora- 
tion —  A  consideration  must 
exist  —  Bona  fide  holders. 

775.  Guaranty  by  one  corporation  of 

the  bonds  or  dividends  of  an- 
othep  corporation  —  Guaranty 
by  an  individual. 

776.  Debentures  in  England. 

777.  Debentures  in  America. 

778.  Mode  of  drafting,  signing,  sealing 

and  acknowledging  corporate 
obligations  to  pay  money  — 
Liability  of  the  corporation  ami 
the  corporate  officers  on  irregu- 
larly executed  instruments  — 
Charter  provisions  as  to  author- 
izing the  instruments. 
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§  760.  A  corporation  may  harrow  money  —  Loans  in  excess 
of  the  charter  or  contract  limit. —  The  power  of  a  corporation  to 
borrow  money  is  implied,  and  exists  without  being  expressly 
granted  by  charter  or  statute.' 


1  Memphis  &  L.  R.  Co.  v.  Dow,  19 
Fed.  Eep.,  388  (1884),  citing  Philadel- 
phia, etc.,  R.  E.  Co.  V.  Stickler,  21  Am. 
L.  Reg.,  713  (Pa.) ;  Barry  v.  Merchants' 
Exch.  Co..  1  Sandf.  Ch.,  380  (1844); 
Beers  v.  Phcenix  Glass  Co.,  14  Barb., 
358  (1832);  Mead  v.  Keeler,  24  Barb.,  20 
(1857);  Partridge  v.  Badger,  25  Barb., 
146  (1857) ;  Clark  v.  Titcomb,  42  Barb., 
132  (1864) ;  Curtis  v.  Leavitt,  15  N.  Y., 
9  (1857) ;  Barnes  v.  Ontario  Bank,  19  N. 
Y.,  152  (1859);  Smith  v.  Law,  31  N.  Y., 
296  (1860) ;  Nelson  v.  Eaton,  24  N.  Y., 
410  (1863) ;  Kent  v.  Quicksilver  Mining 
Co.,  78  N.  Y.,  159,  177  (1879);  Coats  v. 
Donnell,  94  N.  Y.,  168  (1883);  Oxford 
Iron  Co.  V.  Spradley,  46  Ala.,  98  (1871); 
Alabama  Gold  L.  I.  Co.  v.  Central,  etc.. 
Association,  54  Ala.,  73  (1875);  Taylor 
V.  Agricultural  &  M.  Asso.,  68  Ala.,  339 
(1880) ;  Hays  v.  Gallon  Gas  L.  &  C.  Co.,  39 
Ohio  St.,  330,  340  (1876);  Hope  Ins.  Co. 
V.  Perkins,  38  N.  Y.,  404  (1868) ;  Magee 
V.  Mokelumne  Hill  Canal  &  M.  Co.,  5 
Cal.,  258  (1855),  where  a  statute  pro- 
hibiting corporations  from  issuing  bills, 
notes,  etc.,  "  upon  loans  or  for  circula- 
tion as  money,"  was  held  to  be  intended 
to  prevent  their  loaning  their  credit, 
and  not  to  restrict  their  right  to  borrow 
for  business  purposes ;  affirmed  in  Smith 
V.  Eureka  Flour  Mills  Co.,  6  Cal.,  1  (1856) ; 
Santa  Cruz  R.  R.  Co.  v.  Spreckles,  65 
Cal,  193  (1884),  holding  that  the  loan 
may  be  obtained  from  a  director ;  Union 
Gold  Mining  Co.  v.  Rocky  Mt  Nat.  Bank, 
3  Col.,  248  (1873);  Commercial  Bank, 
etc.,  V.  Newport  Mfg.  Co.,  1  B.  Mon., 
14  (1840) ;  Donnell  v.  Lewis  Co.  Savings 
Bank,  80  Mo.,  165  (1883);  Lucas  v.  Pit- 
ney, 27  N.  J.  L.,  221  (1858) ;  Hackettetown 
«.  Swackhamer,  37  N.  J.L.,  191  (1874); 
Thompson  v.  Lambert,  44  Iowa,  239 
(18T6);  Larwell  v.  Hanover  Svgs.  Fund 
Soc,  40  Ohio  St.,  274  (1883) ;  Bradley  v. 
Ballard,  55  111.,  413  (1870);  Fay  v.  Noble, 
(75) 


13  Cush.,  1  (1853) ;  Commissioners,  etc., 
V.  Atlantic  &  N.  C.  E.  Co.,  77  N.  C, 
289  (1877) ;  Ridgway  v.  Farmers'  Bank, 
etc.,  13  S.  &  R.,  356  (1834);  Moss  v. 
Harpath  Academy,  7  Heisk.,  283  (1873) : 
Union  Bank  v.  Jacobs,  6  Humph.,  515 
(1845);  Rockwell  v.  Elkhorn  Bank,  13 
Wis.,  653  (1861) ;  Furniss  v.  Gilchrist  & 
Co.,  1  Sandf.,  53  (1847) ;  Holbrook  v.  Bas- 
set, 5  Bosw.,  149  (1859) ;  Life  &  F.  Ins. 
Co.  V.  Mechanics'  F.'  L  Co.,  7  Wend., 
31  (1831);  Barnes  v.  Ontario  Bank,  19 
N.  Y.,  153  (1859).  If  a  bank  borrows 
money,  the  fact  that  its  officers  misap- 
propriate the  money  cannot  defeat  the 
right  to  recover  it  from  the  bank.  Don- 
nell V.  Lewis  Co.  Svgs.  Bank,  80  Mo., 
165  (1883);  Australian  A.  S.  C.  Co.  v. 
Mounsey,  4  K  &  J.,  733  (1858);  Re 
National  Patent  S.  F.  Co.,  Baker's  Case, 

1  Dr.  &  Sm.,  55  (1860);  Ulster  R'y  Co. 
V.  Banbridge,  L.  &  B.  R'y  Co.,  Ir.  Rep., 

2  Eq.,  190  (1868) ;  Bank  of  Australia  v. 
Breillat,  6  Moore's  P.  C,  152  (1847); 
Laing  v.  Reed,  L.  R.,  5  Ch.,  4  (1869) ;  Re 
Cork  &  V.  R'y  Co.,  L.  R,  4  Ch.,  748 
(1869) ;  Maclae  v.  Sutherland,  3  E.  &  B., 
39  (1854);  Gibhs'  Case,  L.  E.,  10  Eq.,  312 
(1870)  —  an  insurance  company.  See, 
also,  Hamtayne  v.  Bourne,  7  M.  &  W., 
595  (1841) ;  Lowndes  v.  Garnett  &  Mose- 
ley  G.  M.  Co.,  33  L.  J.,  Eq.,  418  (1863) ; 
Eio  parte  Pitman,  L.  E.,  12  Ch.  D.,  707 
(1879);  Hill's  Case,  L.  E.,  9  Eq.,  605,  618 
(1870) ;  Burmester  v.  Morris,  6  Ex.,  796 
(1851),  holding  that  a  mining  company 
cannot  borrow.  But  in  Manchester,  etc., 
R'y  V.  Brown,  50  L.  T.  Eep.,  281  (H.  of 
If.,  1884),  reversing  47  L.  T.  Eep.,  390, 
and  sustaining  45  L.  T.  Eep.,  747,  a  rail- 
way company  which  had  exhausted  its 
borrowing  powers  sold  its  unincumbered 
rolling-stock  and  took  it  back  at  an  an- 
nual rental  equal  to  seveii  and  a  half 
per  cent  of  the  money  received  on  the 
sale,  with  a  privilege  of  repurchasing 


1185 

Digitized  by  Microsoft® 


§  760.] 


THE   ISSUE   OF   BONDS. 


[CH.  XLVI. 


It  is  legal  for  the  company  to  borrow  money  of  its  directors. 
The  fiduciary  relation  of  the  directors  towards  the  stockholders 
does  not  prevent  such  a  loan.'  The  law  places  no  limit  upon  the 
amount  which  the  corporation  may  borrow.  The  amount  bor- 
rowed may  be  greater  than  the  capital  stock;^ 

Even  if  the  corporation  has  no  implied  power  to  borrow,  it  will 
be  compelled  to  repay  the  money  actually  received  by  it.' 

Although  a  statute  forbids  a  corporation  from  borrowing  more 
than  a  specified  amount,  yet  if  the  corporation  actually  does  bor- 
row in  excess  of  that  amount  it  cannot  escape  payment  to  the 
lender.* 


for  the  same  price  after  five  years. 
Some  of  the  directors  guarantied  the 
rental.  Held,  that  the  transaction  was 
in  fact  a  borrowing,  and  as  such  ultra 
vires  the  railway  company,  and  that  the 
plaintiffs  could  not  recover  of  the  com- 
pany, but  that  the  directors  were  liable 
upon  their  guaranty.  Of.  21  N.  E.  Rep., 
907.  >  Where  a  corporation  has  power  to 
borrow  money,  neither  it  nor  its  stock- 
holders can  evade  payment  of  a  loan  by 
the  defense  that  the  money  was  used 
for  an  unauthorized  business,  and  that 
the  party  loaning  the  money  knew  that 
fact  Bradley  v.  Ballard,  55  111.,  413 
(1870).  Under  a  power  to  borrow  on 
bonds  or  debentures,  the  company  may 
borrow  without  issuing  bonds  or  de- 
bentures. Commercial  Bank  v.  Great 
Western  E'y,  3  Moore's  P.  C.  Rep.  (N.  S.), 
395  (1865).  The  attorney-general  may 
enjoin  a  corporation  from  incurring 
debts  in  excess  of  a  limit  fixed  by  the 
charter,  Lehigh,  etc.,  R'y  Co.'s  Appeal, 
18  Atl.  Rep.,  498  (Pa.,  1889).  Concerning 
the  constitutional  and  statutory  pro- 
vision limiting  corporate  debts  in  Penn- 
sylvania, see  Manhattan  Hardware 
Co.  V.  Phalen,  18  Aa  Rep.,  428.  A 
canoe  club  may  borrow  money  to  erect 
a  building.  Bradbury  v.  Boston,  etc., 
€lub,  26  N.  E.  Rep.,  132  (Mass.,  1891).  A 
building  association  has  power  to  bor- 
row money  and  give  security  for  iti 
North,  etc.,  Assoc,  v.  First  Nat  Bank, 
47  N.  W.  Rep.,  300  (Wis.,  1890).  A  by- 
law limiting  the  debts  of  the  company 
is  waived  where  such  excess  of  debt  is 


reported  to  the  stockholders  and  ac- 
quiesced in  by  them.  The  by-law  does 
not  bind  strangers  who  do  not  know  of 
it  Underbill  v.  Santa  Barbara,  eta 
Co.,  28  Pac.  Rep.,  1049  (Cal.,  1892). 

1  See  §  661,  supra. 

2  Barry  v.  Merchants'  Exch.  Co.,  1 
Sand.  Ch.,  280  (1844). 

'Manville  v.  Belden  Mining  Co.,  J  7 
Fed.  Rep.,  425  (1883) ;  Memphis  &  L.  E. 
R  Co.  V.  Dow,  19  Fed.  Rep.,  388  (1884); 
Union  Gold  M.  Co.  v.  Rooky  M.  Nat 
Bank,  2  Colo.,  248  (1873) ;  Humphrey  v. 
Patrons'  Mercantile,  eta,  50  Iowa,  607 
(1879) ;  Larwell  v.  Hanover  Svgs.  F.  Soa, 
40  Ohio  St,  374  (1883) ;  He  Magdalena 
Steam  Nav.  Co.  v.  Johnson,  V.  C,  690 
(I860);  Bradley  v.  Ballard,  55  HI.,  413, 
417  (1870);  Darst  v.  Gale,  83  HI.,  136, 
141  (1876);  Hays  v.  Gallon  Gas  L.  &  C. 
Co.,  29  Ohio  St,  330,  340  (1876) ;  Hoare's 
Case,  30  Beav.,  225  (1861) ;  Troup's  Case, 
29  Beav.,  353  (1860).  Compare  White  v. 
Carmarthen  &  C.  R'y  Co.,  33  L.  J.,  Eq., 
93  (1864).  Contra,  Burmester  v.  Norris, 
6  Ex.,  796  (1851).  A  person  who  loans 
money  to  a  corporation  cannot  petition 
to  have  it  wound  up  under  the  English 
act  ^x  parte  Williamson,  L  R,  5  Ch., 
309  (1869). 

<  Ossipee  H.  &  W.  Mfg.  Co.  v.  Canney, 
54  N.  H.,  295  (1874);  Da  Camp  t.  Dob- 
bins, 29  N.  J.  Eq.,  36  (1878);  Humphrey 
V.  Patrons'  Mercantile  Asso.,  50  Iowa, 
607  (1879) ;  Garrett  v.  Burlington  Plow 
Ca,  70  Iowa,  697  (1886);  Auerbach  w 
Le  Soeur  Mill  Ca,  28  Minn.,  291  (1881). 
In  England  the  rule  is  contra.    Foun- 


1186 


Digitized  by  Microsoft® 


<!H.  XLVI.J 


THE    ISSUE    OF   BONDS. 


[§  760. 


Bonds  secured  by  mortgage  and  issued  by  a  corporation  are 
valid  and  enforceable  although  they  exceed  in  amount  the  limit 
prescribed  by  charter  or  statute.' 


tains  V.  Carmarthen  R'y  Co.,  L  R,  5 
Eq.,  316  (1868),  where  debentures  issued 
in  excess  of  authority  were  held  void ; 
Lady  Henloch  v.  River  Dee  Co.,  53  L. 
T.  Rep.,  63  (H.  of  L.,  1885);  Re  Pooley 
Hall  Colliery  Co.,  21  L.  T.  (N.  S.),  690 
(1869),  where  similar  debentures  were 
eaid  to  be  "  not  voidable  but  absolutely 
void."  And  see  two  cases  turning  upon 
the  construction  of  "  rules  "  or  by-laws. 
Davis'  Case,  L.  R,  18  Eq.,  516  (1871),  and 
Wilson's  Case,  id.,  521  (1871).  But  see 
(jlordon  v.  Sea  Fire  Life  Ins.  Co.,  1  H. 
&  N.,  599  (1857).  Municipal  bonds  issued 
in  excess  of  a  limit  fixed  by  constitu- 
tional provision  are  void.  Bona  fide 
holders  are  not  protected.  Borough  v. 
Frederick,  7  Atl.  Rep.,  156  (Pa.,  1886). 
Defense  of  debt  in  excess  of  amount  al- 
lowed must  be  pleaded.  German,  etc., 
Inst.  V.  Jacoby,  11  S.  W.  Rep.,  256  (Mo., 
1889).  Where  the  charter  prescribes 
that  the  debts  shall  not  exceed  one-half 
of  the  capital  stock,  capital  stock  means 
the  paid-in  capital  stock  and  not  the 
capital  stock  as  stated  in  the  charter. 
Lehigh,  etc.,  R'y  Co.'s  Appeal,  18  Atl. 
Rep.,  498  (Pa.,  1889).  Although  the 
power  of  a  railroad  to  borrow  be  lim- 
ited, yet  preferred  stock  may  be  issued, 
secured  by  a  mortgage,  where  the  power 
to  mortgage  has  been  given,  and  such 
preferred  stock  may  be  deprived  of  the 
power  to  vote.  Miller  v.  Ratterdam,  24 
N.  E.  Rep.,  496  (Ohio,  1890).  Concern- 
ing the  advisability  of  restricting  the 
borrowing  and  mortgaging  power  of 
corporations,  see  Cook  on  The  Corpora- 
tion Problem,  pp.  85-86. 

1  Bonds  are  valid  although  the  amount 
exceeds  twice  the  capital  stock  of  the 
company,  the  limit  fixed  by  statute. 
Fidelity,  etc.,  Co.  v.  West  Pa.,  etc.,  R.  R., 
21  Atl.  Rep.,  21  (Pa,  1891).  Cf.  Pitts- 
burg, etc.,  R  R  Co.'s  Appeal,  4  Atl.  Rep., 
385  (Pa.,  1886).  A  mortgage  is  enforce- 
able although  it  is  given  to  secure  a  debt 
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contracted  in  excess  of  the  amount  lim- 
ited by  the  charter  of  the  corporation. 
Allis  V.  Jones,  45  Fed.  Rep.,  148  (1891), 
holding,  also,  that  a  subsequent  creditor 
whose  claim  also  is  open  to  this  objec- 
tion cannot  have  the  mortgage  set  aside. 
Bonds  in  excess  of  charter  limit  may  be 
valid.  Des  Moines  Gas  Co.  v.  West,  50 
Iowa,  16  (1878) ;  Warfield  v.  Marshall, 
etc.,  Co.,  34  N.  W.  Rep.,  467  (Iowa, 
1887).  A  corporate  mortgage  is  valid 
though  it  secures  a  sum  in  excess  of  the 
amount  allowed  by  statute.  Warfield 
V.  Marshall,  etc.,  Co.,  34  N.  W.  Rep., 
467  (Iowa,  1887) ;  9  S.  E.  Rep.,  748.  Al- 
though the  statutes  authorize  a  mort- 
gage for  an  amount  not  exceeding  two- 
thirds  of  the  capital  paid  in,  yet  if  a 
mortgage  is  given  for  an  amount  in  ex- 
cess of  the  limit  but  not  in  excess  of 
two-thirds  of  the  ^  authorized  capital, 
bona  fide  holders  of  the  bonds  may  en- 
force the  mortgage.  Hackensack  Water 
Co.  V.  De  Kay,  36  N.  J.  Eq.,  548  (1883). 
A  contractor  who  takes  part  in  the  issue 
of  bonds  in  excess  of  the  capital  stock, 
an  act  prohibited  by  statute,  is  estopped 
from  questioning  the  validity  of  the 
mortgage  securing  the  bonds.  Appeal 
of  Reed,  123  Pa  St.,  565  (1888).  Al- 
though bonds  issued  by  the  company  to 
raise  money  are  unauthorized  and  ille- 
gal by  statute,  yet  the  holders  may  col- 
lect from  the  company  the  amount  re- 
ceived by  the  company  on  the  bonds. 
In  re  Cork,  etc.,  R'y,  L.  R,  4  Ch.,  748 
(1869).  But  see  Davis'  Case,  L.  R,  12 
Eq.,  516  (1871).  Although  the  amount 
of  debts  which  the  corporation  may  in-j 
cur  is  limited,  yet  the  directors  are  not 
liable  for  debts  in  excess  of  that  limit. 
See  notes  below.  Bonds  in  excess  of 
the  charter  limit  of  two  of  the  three 
states  in  which  the  company  is  incorpo- 
rated are  nevertheless  valid  in  the  third. 
Atwood  V.  Shenandoah,  eta,  R  R,  9  S. 
E.  Rep.,  748  (Va,  1889).    In  Common- 


§  T60.] 


THE   ISSUE    OF   BONDS. 


[oh.  XLVL 


Where  there  is  an  overissue  of  bonds  great  difficulty  is  found  in 
determining  whether  all  of  the  bonds  participate  in  the  benefit  of 
the  mortgage  security.  The  rule  is  that  all  bona  fide  holders  par- 
ticipate in  the  security,  even  though  this  includes  some  or  all  of 
the  overissue.' 

In  England  it  has  been  held  that  where  a  company  had  power 
to  borrow,  but  the  power  had  been  already  exhausted  and  the  di- 
rectors nevertheless  raised  more  money,  they  were  personally  lia- 
ble to  repay  it.^ 


wealth  V.  Smith,  93  Mass.,  448  (1865),  it 
is  held  that  mortgage  bonds  issued  in 
excess  of  the  charter  limit  are  void. 
When  the  constitution  of  a  slate  forbids 
"county,  political  or  other  municipal 
corporations  "  within  the  state  to  "  be- 
come indebted  in  any  manner  "  beyond 
a  named  percentage  "  on  the  value  of 
the  taxable  property  within  such  county 
or  corporation,"  negotiable  bonds  issued 
by  such  corporation  in  excess  of  such 
limit  are  invalid  without  regard  to  any 
recitals  which  they  contain.  Nesbit  v. 
Riverside  Independent  District,  144  U. 
S.,  610  (1892).  Where  the  power  to 
mortgage  does  not  exist,  except  it  be 
expressly  given  by  statute,  as  in  the 
case  of  railroads,  a  mortgage  in  excess 
of  the  statutory  authorization  is  void. 
Commonwealth  v.  Smith,  93  Mass.,  448. 
An  agreement  of  a  corporation  to  issue 
a  certain  amount  of  bonds  does  not 
limit  the  bonded  debt  to  that  amount. 
If  the  bonds  are  not  issued  but  the  land 
in  payment  therefor  is  deeded  to  the 
company,  the  party  has  a  lien  on  the 
land,  but  must  demand  the  bonds  before 
suing.  Cordova,  etc.,  Co.  v.  Long,  8  S. 
Rep.,  765  (Ala.,  1891). 

1  Where  there  are  two  sets  of  numbers 
for  two  sets  of  bonds,  all  secured  by  the 
same  mortgage,  a  purchaser  is  not 
bound  to  know  of  an  overissue  where 
the  method  of  numbering  is  not  ex- 
plained. Stephens  v.  Benton,  1  Duv., 
112  (Ky.,  1863).  Where  by  error 
$420,000  of  bonds  are  issued  while  the 
mortgage  secures  but  $400,000,  the 
extra  $20,000  are  secured  also  by  the 
mortgage  as  against  the  company,  and 


also  as  against  income  bondholders  not 
secured  by  mortgage ;  but  as  against  a 
subsequent  recorded  second  mortgage, 
the  $30,000  of  bonds  are  unsecured,  and 
the  income  bondholders  take  the  rights 
of  the  second  mortgage  bondholders  to 
come  in  ahead  of  this  $20,000.  Id. 
Where  a  mortgage  is  given  to  secure 
bonds  to  the  amount  of  $16,000  per 
mile  of  road  thereafter  built,  to  be  de- 
termined on  certain  certificates  to  be 
given  by  the  chief  engineer  and  othei-s, 
and  more  than  $16,000  of  bonds  per 
inile  are  issued,  all  of  the  bonds  share 
equally  in  the  foreclosure  assets,  since 
it  is  impossible  to  tell  which  are  over- 
issued bonds  except  by  the  numbei's, 
which  are  not  sufBcient  proof  of  the 
date  of  issue.  Stanton  v.  Ala.,  etc.,  R 
R.,  2  Woods,  523  (1875).  See,  also.  State 
V.  Cobb,  64  Ala.,  127  (1879),  sustaining 
the  validity  of  the  same  bonds  and  en- 
forcing the  state's  guaranty  of  them. 
But  neither  the  court  nor  the  trustees 
have  power  to  make  an  overissue  of 
bonds  in  order  to  fulfill  a  corporate 
contract  Vose  v.  Bronson,  6  Wall.,  452 
(1867). 

2  Weeks  v.  Propert,  L.  R.,  8  C.  P.,  437 ; 
Chapleo  v.  Brunswick  Building  So&,  6 
Q.  B.,  276,  explained  by  Mellish,  L.  J.,  in 
7  Ch.,  801.  Where  a  person  advanced 
money  to  a  company  on  the  security  of 
an  invalid  Lloyd's  bond  of  the  com- 
pany, the  directors  who  issued  it  were 
held  not  to  be  personally  liable  to  repay 
the  money  advanced.  Eashdall  v.  Ford, 
3  Eq.,  750.  See  on  this  case  13  Q.  R  D., 
363.  Where  the  directors  of  a  benefit 
building  society  had  power  to  borrow  if 
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CH.  XLVI.J 


THE    ISSUE   OF   BONDS. 


[§  761. 


Sometimes  the  statutes  make  the  directors  personally  liable  for 
debts  of  the  company  contracted  in  excess  of  a  certain  amount.' 

The  defense  of  usury  on  the  part  of  a  corporation  is  considered 
elsewhere.' 

§  761.  Bills,  notes  and  acceptances  may  he  made  and  issued  ly 
corporations. —  A  private  corporation  may  make  and  issue  a  prom- 
issory note.' 


a  rule  enabling  them  to  do  so  had  been 
passed,  and  they  borrowed  money  for 
the  society  in  the  absence  of  any  rule 
enabling  them  so  to  do,  it  was  held  that 
they  were  personally  liable  to  repay  it. 
Richardson  v.  Williamson,  L.  R,  6  Q.  B., 
278,  explained  by  Mellish,  L.  J.,  in  7  Ch., 
801.  Where  a  company  had  power  to 
issue  debenture  stock  to  a  limited  ex- 
tentj  and  the  directors,  after  the  power 
was  exhausted,  issued  more  debenture 
stock,  they  were  held  personally  liable 
to  the  holders  of  the  unauthorized  stock. 
The  damages  were  held  to  be  the  value 
which  the  stock  would  have  had  if  it 
had  been  authorized.  Firbank's  Ex'rs  v. 
Humphreys,  18  Q.  B.  D.,  54.  Although 
the  statute  requires  the  articles  to  state 
the  amount  of  indebtedness  which  may 
be  incurred,  the  articles  may  fix  the 
amouut  with  the  right  to  the  stockhold- 
ers to  increase  it  up  to  the  statutory 
limit  Thornton  v.  Balcom  et  al.,  53 
N.  W.  Rep.,  190  (Iowa,  1892).  Although 
the  directors  have  agreed  to  pay  for 
goods  in  debentures,  and  although  the 
company  is  unable  to  fulfill  by  reason 
of  all  its  authorized  debentures  having 
already  been  issued,  nevertheless  the  di- 
rectors are  not  personally  liable  to  the 
vendor  to  make  good  the  failure  to  de- 
liver the  debentures.  Elkington  &  Co. 
V.  Hurler,  66  L.  T.  Rep.,  764  (1892). 
Where  a  person  bought  new  preference 
stock  of  a  railway  company  which  both 
he  and  the  directors  bona  flde  believed 
they  had  power  to  issue,  but  which  in 
truth  they  had  not,  it  was  held  that  he 
had  no  remedy  against  them,  for  there 
was  nothing  more  than  a  common  mis- 
take of  law.  Eaglesfleld  v.  Marquis  of 
Londonderry,  4  Ch.  D.,  693. 


'  Where  the  statutes  provide  that  di- 
rectors are  liable  for  an  excess  of  indebt^ 
edness,  this  liability  has  been  held  to  be 
a  general  one,  inuring  to  the  benefit  of 
all  creditors  upon  bill  filed  and  not  for 
the  benefit  of  individual  creditors. 
Hornor  v.  Henning,  93  U.  S.,  228  (1876). 
Cf.  Rossiter  v.  Rossiter,  8  Wend.,  494 
(1832) ;  Palmer  v.  Stephens,  1  Denio,  471 
(1845).  See,  also,  ch.  XII,  supra,  and 
§  663a.  The  provision  making  the  di- 
rectors liable  for  corporate  debts  in  ex- 
cess of  the  capital  stock  does  not  relieve 
the  corporation  from  liability  for  such 
excess  nor  invalidate  the  debt.  Under- 
bill V.  Santa  Barbara,  etc.,  Co.,  28  Pac. 
Rep.,  1049  (Cal.,  1892).  Under  the  Illinois 
statute  rendering  directors  liable  for 
debte  in  excess  of  the  capital  stock,  if 
they  assent  thereto,  directors  who  do 
not  know  of  such  excess  until  after  it 
has  been  contracted  are  not  liable,  even 
though  they  allowed  one  director  to 
transact  all  the  business.  Lewis  v.  Mont- 
gomery, 33  N.  E.  Rep.,  880  (lU.,  1893)i 
Where  the  statute  Tenders  the  direct- 
ors liable  for  money  received  in  excess 
of  a  certain  limit,  they  are  liable,  even 
though  by  reason  of  the  fraud  of  the 
secretary  they  did  not  know  that  the 
e:?cessive  borrowing  was  being  dona 
Cross  V.  Fisher,  66  L.  T.  Rep.,  448  (1892). 
If  directors  give  their  personal  notes  for 
cftrporate  debts  contracted  in  excess  of 
the  charter  limit,  they  cannot  sue  the 
stockholders  for  contribution.  Heald  v. 
Owen,  44  N.  W.  Rep.,  210  (Iowa,  1890). 

2  See  §  763. 

3  Moss  V.  Averell,  10  N.  Y.,  449,  457 
(1853),  and  cases  cited;  Barry  v.  Mer- 
chants' Ex.  Co.,  1  Sand.  Ch.,  280  (1844); 
Clark  V.  Farmers'  Woolen  Mfg.  Co.,  ©ta. 
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§  761.] 


THE    ISSUE    OF   BONDS; 


[ca.  XLVI. 


A  note  given  under  the  seal  of  the  corporation  is  not  necessarily 
a  sealed  instrument,  inasnauch  as  the  s,eal  is  the  old  mode  of  signa- 
ture to  an  instrument  by  a  corporation.  This  rule  affects  not  only 
the  negotiability  of  the  instrument,  but  also  the  remedy  to  enforce 
itj  and  the  statute  of  limitations.'  There  are  cases,  however,  to  the 
contrary.' 

A  corporation  may  draw  or  accept  a  bill  of  exchange  for  the 
purposes  of  its  business."    But  a  note  or  bill  of  exchange  issued  or 


15  Wend.,  356  (1836) ;  Mead  v.  Keeler,  34 
Barb.,  20  (1857) ;  Kent  v.  Quicksilver  M. 
Co.,  78  N.  y.,  159,  177  (1879);  Mott  v. 
Hicks,  1  Cow.,  513  (1823);  Att'y-Cen.  v. 
Life  &  F.  Ins.  Co.,  9  Paige,  470  (1843); 
Moss  u  Oakley,  3  Hill,  365  (1843);  Smith 
V.  Law,  31  N.  Y.,  396  (1860) ;  Lucas  v. 
Pitney,  37  N.  J.  L,  331  (1858)';  Richmond, 
F.  &  P.  R  R.  Co.  V.  Snead,  19  Gratt,  354 
(1869),  a  due-bill ;  Rockwell  v.  Elkhorn 
Bank,  13  Wis.,  653  (1861);  Union  Bank 
V.  Jacobs,  6  Humph.,  515  (1845);  Straus 
V.  Eagle  Ins.  Co.,  5  Ohio  St.,  59  (1855); 
Curtis  V.  Leavitt,  15  N.  Y.,  9  (1857); 
Oxford  Iron  Co.  v.  Spradley,  46  Ala,,  98 
(1871) ;  Smith  v.  Eureka  Flour  Mills  Co., 
6  Cal.,  1  (1856) ;  Ex  parte  Estabrook,  3 
Lowell,  547  (1887);  Barnes  v.  Ontario 
Bank,  19  N.  Y.,  153  (1859);  Mumford  v. 
American  L  I.  Co.,  4  N.  Y.,  463  (1851); 
McMasters  v.  Reed's  Ex'rs,  1  Grant's 
Cases,  36  (1854),  holding  that  they  may 
also  issue  bonds ;  Pitman  v.  Kintner,  5 
Blackf.,  250  (1839) ;  Commercial  Bank  v. 
Newport  Mfg.  Co.,  1  B.  Mon.,  13  (1840); 
Leavitt  v.  Blatchfoi-d,  17  N.  Y.,  521 
(1858);  Magee  v.  Mokelumne  Hill  C.  &' 
M.  Co.,  5  Cal.,  358  (1855);  Hamilton  v. 
Newcastle  &  D.  R.  R  Co.  9  Ind.,  359 
(1857) ;  Randolph  on  Com.  Paper,  §§  327- 
335 ;  Millard  v.  St.  Francis,  etc.,  Acad- 
emy, 8  Bradw.  (Ill),  841  (1880),  where  an 
educational  institution  borrowed  money 
and  gave  a  note  therefor.  A  corpora- 
tion may  make  a  promissory  note. 
Barker  v.  Mechanics',  etc,  Ins.  Co.,  3 
Wend.,  94  (1839).  Corporations  may 
issue  notes  and  bills  of  exchange  "  where 
the  nature  and  character  of  their  busi- 
ness warrants  it"  In  re  General  Estates 
Co.,  L.  R.,  3  Ch.,  758  (1868). 

1 


lAn  instrument  in  the  form  of  a 
promissory  note  does  not  become  an  in- 
strument under  seal  by  having  the  cor- 
porate seal  afiQxed,  The  corporate  seal 
is  the  corporate  mode  of  signing.  In  re 
General  Estates  Co.,  L.  R.,  3  Ch.,  758 
(1868).  The  seal  of  a  corporation  stamped 
on  its  promissory  note  does  not  destroy 
the  negotiability  of  the  note.  The  seal 
is  the  proper  signature  of  the  corpora- 
tion. Id.  It  is  not  necessary  that  the 
corporate  seal  be  attached.  Mott  v. 
Hicks,  1  Cow.,  513  (1823) ;  Hamilton  v. 
Newcastle  <fc  D.  R  R.  Co.,  9  Ind.,  359 
(1857).  See,  also,  Buckley  v.  Briggs,  30 
Mo.,  453  (1860) ;  also,  §  731,  supra. 

2  Clark  V.  Farmers',  etc.,  Co.,  15  Wend., 
356  (1836),  holding  that  such  a  note  is 
not  negotiable  so  as  to  authorize  a  suit 
by  an  indorsee  in  his  own  name.  The 
note  may  be  sued  upon  as  a  sealed  in- 
strument St  James  Parish  v.  New- 
buryport  H.  R.  R,  141  Mass.,  500  (1886). 
An  instrument  in  form  a  note,  but 
signed  by  the  corporate  seal,  must  be 
sued  on  as  a  sealed  instrument  Benoist 
V.  Inhabitants,  etc.,  8  Mo.,  250  (1843). 
See,  also,  concerning  this  subject,  §§768, 
771,  infra. 

3  For  instances  of  making  bills,  see 
Olcott  v.  Tioga  R  R  Co.,  40  Barb.,  179 
(1868);  S.  C,  affirmed,  27  N.  Y.,  546 
(1863) ;  Safford  v.  Wyckoff,  4  Hill,  443 
(1843),  holding  that  a  negotiable  bill  ir- 
regularly issued  will  bind  the  corpora- 
tion ia  favor  of  a  bo7ia  ^de  indorsee. 
For  instances  of  accepting  bills,  see 
Munn  V.  President,  etc.,  of  Commission 
Co..  15  Johns..  44  (1818);  Partridge  v. 
Badger,  25  Barb.,  146  (1857);  Prairie 
Lodge  V.   Smith,   58  Miss.,   301    (1880), 
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accepted  by  a  corporation  for  purposes  which  the  corporation  is 
not  authorized  to  engage  in  cannot  be  enforced  by  the  payee  or 
by  an  indorsee  taking  the  same  with  notice.'  But  a  corporation 
cannot  set  up  the  defense  of  ulPra  vires  to  a  note  where  it  has  re- 
ceived the  property  for  which  the  note  was  given.^ 

A  lona  fide  purchaser  of  a  corporate  note  is  protected  as  he 
would  be  if  the  maker  were  an  individual.' 


where  tlie  corporation  accepted  an  Order 
drawn  by  its  contractor ;  City  Bank  of 
Columbus  V.  Beach,  1  Blatch.,  425  (1849). 
In  England  it  is  held  that  a  bill  of  ex- 
change cannot  be  accepted  by  a  mining 
company.  Brown  v.  Byers,  16  Mees.  & 
W.,  352  (1847) ;  Dickinson  v.  Valpy,  10 

B.  &  C,  128  (1829).  Nor  by  a  railroad. 
Bateman  v.  Mid-Wales  R'y  Co.,  L.  R.,  1 

C.  P.,  499  (1866).  Nor  a  salt  company. 
Bult  V.  Morrell,  13  Ad.  &  E.,  745  (1840) ; 
Broughton  v.  Manchester,  etc.,  Works,  3 
B.  &  Aid.,  1  (1819).  Nor  a  salvage  com- 
pany. Thompson  v.  Universal,  etc.,  Co., 
1  Ex.,  694  (1848).  Nor  a  cemetery. 
Steele  v.  Harmer,  14  Mees.  &  W.,  831 
(1845).  But  the  right  may  exist  if 
specified  in  the  articles  of  incorpora- 
tion. Jn  re  Peruvian  R'ys  Co.,  L.  E.,  2 
Ch.,  617  (1867).  Directors  who  had  ac- 
cepted bills  on  behalf  of  a  company, 
which  had  no  power  under  its  private 
acts  of  parliament  to  accept  bills,  were 
held  liable  to  the  holders  who  had  no 
notice  in  fact  that  the  company  was  not 
empowered  to  accept  bills.  West  Lon- 
don Commercial  Bank  v.  Kitson,  13 
Q.  B.  D.,  157,  and  13  Q.  B.  D.,  360. 

•  Bacon  v.  Mississippi  Ins.  Co.,  31  Miss., 
116  (1856) ;  State  Bank  v.  U.  S.  Pottery 
Co.,  34  Vt,  144  (1861);  Pearce  v.  Madi- 
son &  1  R.  E.  Co.,  21  How.,  441  (1858), 
where  a  note  given  by  a  railroad  com- 
pany for  the  purchase  of  a  steamboat 
was  held  void ;  Ehrgott  v.  Bridge  Manu- 
factory, 16  Kan.,  486  (1876),  where  the 
payee  took  the  note  in  payment  of  a 
third  person's  debt  Cf.  21  N.  E.  Rep., 
fl07.  Parties  taking  a  corporate  bill  of 
exchange  in  payment  of  business  which 
they  knew  the  corporation  was  not  au- 
thorized to  carry  on  cannot  enforce  it. 


Balfour  v.  Ernest,  5  C.  B.  (N.  S.),  601 
(1859). 

2  Dewey  v.  Toledo,  etc.,  R'y,  51  N.  W. 
Rep.,  10.63  (Mich.,  1893). 

3Bissell  V.  Mich.,  etc.,  R.  R.,  22  N.  Y., 
258,  289(1860);  Daniells  on  Neg.  Inst, 
§§  1502-1504 ;  Stoney  v.  American,  etc., 
Ins.  Co.,  11  Paige,  635  (1845).  See  Att'y- 
Gen'l  V.  Life,  etc.,  Ins.  Co.,  9  Paige,  470 
(1842),  holding  that  the  burden  of  proof 
is  on  the  holder;  Genesee,  etc..  Bank 
V.  Mich.,  etc.,  Co.,  52  Mich.,  438  (1884). 
Although  an  agent  duly  authorized  by 
the  corporation  to  make  notes  for  it 
issues  its  notes  for  accommodation,  yet 
a  bona  fide  holder  cannot  hold  the  agent 
liable  in  tort  He  should  sue  the  corpo- 
ration on  the  notes.  Bird  v.  Daggett,  97 
Mass.,  494  (1867);  Monument  National 
Bank  v.  Globe  Works,  101  Mass.,  57 
(1869);  Lafayette  Bank  v.  St  Louis 
Stoneware  Co.,  2  Mo.  App.  —  (1876).  In 
these  cases  the  agent  indorsed  paper  for 
accommodation  of  third  parties.  Madi- 
son &  L  R.  R  Co.  I;.  Norwich  Savings 
Soc,  24  Ind.,  457  (1865),  where  an  agent 
represented  a  railroad  company  as  being 
the  owner  of  certain  bonds,  when  in  fact 
it  was  an  accommodation  guarantor. 
It  was  held  liable  upon  the  guaranty. 
Stoney  v.  American  Life  Ins.  Co.,  11 
Paige,  685  (1845).  In  Merchants'  Bank  v. 
State  Bank,  10  Wall.,  604,  644,  Mr.  Jus- 
tice Swayne  said :  "  Where  a  party  deals 
with  a  corporation  in  good  faith  —  the 
transaction  is  not  ultra  vires  —  and  he 
is  unaware  of  any  defect  of  authority 
or  other  irregularity  on  the  part  of  those 
acting  for  the  corporation,  and  there  is 
nothing  to  excite  suspicion  of  such  de- 
fect or  irregularity,  the  corporation  is 
bound  by  the  contract,  although  such 
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A  corporation  has  no  power  to  become  an  accommodation  in- 
dorser  of  a  note,  but  where  all  the  stockholders  assent  thereto  and 
creditors  are  not  injured,  the  indorsement  is  sustained.'  A  corpo- 
ration may  of  course  draw  checks  on  its  bank  account.'* 

The  authority  of  the  president  or  cashier  or  other  officer  to  issue 


defect  or  irregularity  in  fact  exista  If 
the  contract  can  be  valid  under  any 
circumstances,  an  innocent  party  in 
such  a  case  has  a  right  to  presume  their 
existence,  and  the  corporation  is  es- 
topped to  deny  them."  This  remark 
was  quoted  with  approval  in  Gano  v. 
Chicago  &  N.  W.  R'y  Co.,  60  Wis.,  12 
(1884);  Claflin  v.  Farmers'  &  Citizens' 
Bank,  35  N.  Y.,  393  (1863),  where,  how- 
ever, the  certification  of  his  personal 
check  by  the  president  of  a  bank  was 
considered  to  constitute  such  a  suspi- 
cious circumstance  as  should  put  a  pur- 
chaser upon  his  guard,  and  render  the 
certification  invalid  even  in  the  hands 
of  a  bona  fide  holder  for  valua  See, 
also,  oh.  XTjIIL  Eidgeway  v.  Farmers' 
Bank,  etc.,  13  S.  &  R,  356  (1835),  where  a 
draft  fraudulently  drawn  by  a  president 
was  enforced  against  the  corporation ; 
Philadelphia  &  S.  R  R  u.  Lewis,  33  Pa. 
St,  33  (1859),  holding  that  bonds  were 
not  void  because  secured  by  a  mortgage 
executed  without  authority;  Rowland 
V.  Apothecaries'  Co.,  47  Conn.,  884  (1879), 
a  note  of  a  corporation  given  by  its 
treasurer  for  money  for  his  personal 
use  being  held  valid  against  the  corpo- 
ration; Mechanics'  Banking  Asso.  v. 
New  York  &  S.  W.  L.  Co.,  35  N.  Y., 
505  (1866),  accommodation  indorse- 
ment by  president ;  Tn  re  Estabrook,  2 
Lowell,  547  (1877),  a  note  given  by  a 
manager  without  authority ;  Thompson 
V.  Lambert,  44  Iowa,  339  (1876),  misap- 
propriation by  officers  of  money  de- 
tained on  mortgage;  Stone  v.  Ameri- 
can Life  Ins.  Co.,  11  Paige,  635  (1845); 
White  V.  How,  3  McLean,  391  (1843). 
where  the  corporate  agent  improperly 
issued  notes;  Genesee  Savings  Bank 
V.  Michigan  Barge  Co.,  53  Mich.,  438 
(1884),    where    the   treasurer   was    au- 


thorized to  issue  notes  and  did  so,  but 
improperly  it  was  claimed.  The  rule 
was  stated  to  be  (p.  446)  that  "where 
a  corporation  has,  under  any  circum- 
stances, power  to  issue  negotiable  paper, 
the  bona  fide  holder  has  the  right  to 
presume  that  it  was  issued  under  cir- 
cumstances which  gave  the  requisite 
authority ;  and  the  negotiable  paper  of 
a  corporation  which  appears  on  its  face 
to  have  been  duly  issued  by  such  cor- 
poration, and  in  conformity  with  the 
provisions  of  its  charter,  is  valid  in  the 
hands  of  a  bona  fide  holder ; "  Western 
Maryland  R'y  Co.  v.  Franklin  Bank,  60 
Md.,  86  (1883),  where  a  clerk  forged 
certificates  of  coupons  surrendered  for 
funding.  Certificates  of  deposit  issued 
by  a  bank  cashier  for  the  purpose  of 
raising  money  for  the  bank's  use, 
though  not  based  on  an  actual  deposit, 
have  been  held  binding  upon  the  bank 
when  held  by  bona  fide  purchasers  with- 
out notic&  See  ch.  XLIII.  In  The 
Floyd  Acceptances,  7  Wall,  666  (1868), 
it  was  held  that  acceptances  of  drafts 
due  in  the  future  for  army  supplies  not 
delivered  were  void  as  not  being  within 
the  authority  of  the  secretaiy  of  war. 
Barnes  v.  Ontario  Bank,  19  N.  Y.,  152 
(1859);  Ellsworth  v.  St  Louis,  A,  &  T. 
H.  R  R  Co.,  98  N.  Y,  553  (1885),  where 
bonds  were  issued  in  violation  of  the 
charter ;  In  re  General  Estates  Co.,  L.  R, 
3  Ch.,  758  (1868).  See,  also.  In  re  Land 
Credit,  etc.,  Co.,  L.  R,  4  Ch.,  460  (1869); 
Beers  v.  Phoenix  Glass  Co.,  14  Barb.,  358 
(1853),  secretary  borrowing  money  with- 
out authoi'ity. 

1  See  §  774,  infra. 

2  Waterlow  v.  Sharp,  L.  R,  8  Eq.,  601 
(1869) ;  In  re  Cefu  Cilcen  Min.  Co.,  L.  R, 
7  Eq.,  88  (1868). 
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a  note  in  the  name  of  the  corporation  is  discussed  elsewhere.' 
Sometimes  the  charter  or  a  statute  forbids  a  corporation  from  is- 
suing a  note.  In  such  a  case  the  note  would  be  void.^  The  holder, 
however,  may  collect  from  the  corporation  the  money  or  value  ad- 
vanced for  the  note.'  The  power  of  a  corporation  to  indorse  notes 
is  of  course  undoubted.  It  is  a  part  of  the  every-day  business  of 
most  corporations.* 

§  762.  Bonds  may  le  issued  iy  corporations — Re-issues  — 
Pledges  of  tonds  —  Forgeries  —  Overissues  —  Priorities  among 
ionds  —  Incomplete  honds  —  References  to  the  mortgage  —  Pur- 
poses of  the  issue  —  Attachments  of  lands  —  Form  of  honds  — 
Seal  —  Cancellation  and  subrogation. —  A  corporation  has  inherent 
power  to  issue  bonds  for  the  payment  of  money,  and  no  express 
power  is  necessary  to  authorize  the  issue.' 


1  See  §g  716,  etc.,  supra. 

SLeavitt  v.  Palmer,  3  N.  Y..  19  (1849) ; 
Root  V.  Wallace,  4  McLean,  C.  C,  8 
(1845) ;  Davis  v.  Bank  of  River  Raisin,  4 
McLean,  C.  C.,-387  (1848);  Attorney- 
General  V.  Life  &  Fire  Ins.  Co.,  9  Paige, 
470  (1843);  New  York  F  L  Co.  v.  Ely,  3 
Cow.,  678  (1834);  Weed  v.  Snow,  3 
McLean,  365  (1843);  Root  w' Goddard, 
id.,  103  (1843) ;  Hayden  v.  Davis,  id.,  276 
(1843),  where  an  acceptance  and  bond 
given  to  secure  it  were  held  void ;  Bank 
of  Chillicothe  v.  Dodge,  8  Barb.,  338 
(1848),  holding,  however,  that  a  foreign 
corporation  innocently  holding  a  draft 
issued  in  violation  of  a  statutory  prohi- 
bition stands  in  the  same  situation  as  if  it 
had  paid  money  under  a  mistake  of  ma- 
terial facts  and  may  recover  the  money 
paid  for  it.  See,  also,  Smead  v.  Indian- 
apolis, P.  &  C.  R.  R  Co.,  11  Ind.,  104 
(1843),  holding  that  certificates  of  de- 
posit payable  to  bearer  are  not  within 
the  New  York  restraining  statutes  pro- 
hibiting the  issue  of  notes  for  circula- 
tion as  money ;  Mumford  v.  American 
Life  Ins.  &  T.  Co.,  4  N.  Y.,  463  (1851). 

3  Oneida  Bank  v.  Octario  Bank,  .31 
N.  Y.,  490  (1860).  Of.  Attorney-Gen- 
eral V.  Life,  etc.,  Ins.  Co.,  supra.  Con- 
tra, Broughton  v.  Manchester,  etc.,  Co., 
8  Barn.  &  C,  1  (1819),  where  the  bill  of 
exchange  contravened  the  statute  giv- 
ing the  Bank  of  England  a  monopoly. 
See,  also,  other  English  cases  supra. 
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*  Olcott  V.  Tioga,  etc.,  R.  R,  37  N.  Y., 
546  (1863) ;» Hardy  v.  Merriweather,  14 
Ind.,  203  (1860) ;  Frye  v.  Tucker,  24  111., 
180  (1860);  Buckley  v.  Briggs,  30  Mo.,. 
453  (1860) ;  Smith  v  Johnson,  3  H.  &  N. 
222  (1858),  the  last  case  being  that  of  a 
bill  of  exchange. 

5  Phil.,  etc.,  R.  R.  Co.  v.  Lewis,  33  Pa. 
St.,  33  (1859) ;  Commonwealth  v.  Smith, 
93  Mass.,  448  (1865).  Also  many  cases 
infra.  They  may  be  issued  to  carry  out 
a  reorganization  scheme.  Memphis,  etc., 
R  R  V.  Dow,  19  Fed.  Rep.,  388  (1884) ; 
aflf'd,  120  U.  S.,  287.  A  railroad  company 
has  inherent  power  to  issue  bonds. 
Commissioners  of  Craven  v.  Atlantic, 
etc.,  R  R,  77  N.  C,  289  (1877);  Miller  v. 
N.  Y.,  etc.,  R  R,  18  How.  Pr.,  374  (1859) ; 
McMasters  v.  Reed's  Ex'rs,  1  Grant's 
Cas.  (Pa.),  36  (1854).  A  furnace  and 
chemical  company  may  issue  first-mort- 
gage bonds,  and  may  sell  them,  partial 
payments  to  be  made  from  time  to  tima 
These  payments  may  be  enforced. 
Davis  V.  Montgomery,  etc.,  Co.,  8  S.  Rep., 
496  (Ala.,  1890).  A  subscription  for 
bonds,  the  amount  being  payable  on 
call,  may  be  paid  at  once  and  the  bonds 
demanded.  Watjen  v.  Green,  21  Atl. 
Rep.,  1028  (N.  J.,  1891).  A  railroad  cor- 
poration may  issue  bonds  without  ex- 
press authority  so  to  do.  Miller  v.  N.  Y., 
etc.,  R  R,  8  Abb.  Pr.,431  (1859).  "There 
seems  to  be  no  reason  why  a  railroad 
corporation  should  not  be  considered  as 
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The  corporation  may  issue  bonds  unsecured  by  mortgage. 
Moreover,  although  a  mortgage  is  made  to  secure  the  bonds 
and  that  mortgage  is  illegal  and  declared  void  by  the  courts,  yet 
the  bonds  will  be  valid  as  unsecured  obligations.*    A  bond  divi- 


having  power  to  make  a  bond  for  any 
purpose  for  which  it  may  lawfully  con- 
tract a  debt,  without  any  special  author- 
ity to  that  effect,  unless  restrained  by 
some  restriction,  express  or  implied,  in 
its  charter  or  in  some  other  legislative 
act  A  bond  is  merely  an  obligation 
under  seal."  But  in  Massachusetts  the 
statute  specifying  the  purposes  for 
which  bonds  may  be  issued  and  regu- 
lating their  issue  prevents  a  common- 
law  issue  of  them.  Commonwealth  v. 
Smith,  92  Mass.,  448  (1865).  In  the  case 
of  McLanahan  v.  North  River  Bridge 
Co.,  N.  Y.  L.  J.,  Nov.  22,  1892,  the  court 
sustained  a  proposed  issue  of  $100,000,000 
of  bonds  payable  in  the  year  4343,  and 
to  draw  interest  at  six  per  cent,  annu- 
ally, two  per  cent  to  be  paid  semi- 
annually, and  the  remaining  two  per 
cent  at  the  maturity  of  the  bonds,  two 
thousand  four  hundred  and  fifty  years 
hence.  A  sinking  fund  was  to  be  estab- 
lished for  gradual  redemption.  This 
was  to  be  made  up  of  $500,000  deposited 
with  the  trustee  of  the  mortgage  before 
each  interest  day,  and  also  a  sum  equal 
to  the  semi-annual  interest,  two  per 
cent,  on  all  bonds  previously  redeemed. 
The  bonds  to  be  redeemed  were  to  be 
designated  by  the  trustees  by  lot  one 
month  before  the  bonds  were  redeemed. 
They  were  to  be  redeemed  "at  their  ma- 
turity value ; "  and  this  language  was 
construed  by  the  directors  to  mean  that 
each  bond  was  to  be  redeemed  by  the 
payment  of  $5,000,  such  amount  being 
arrived  at  by  taking  the  principal  of  the 
bond,  $100,  and  adding  to  it  items  of  the' 
annual  interest  at  two  per  cent  for  two 
thousand  four  hundred  and  fifty  years. 
Rev'd  Nov.  17, 1893.  Power  to  mortgage 
property  gives  power  to  borrow  money 
and  issue  bonds.  Gloninger  v.  Pittsburg, 
etc.,  R.  R,  21  Atl.  Rep.,  211  (Pa.,  1891). 
"  Lloyds  "  bonds  are  evidences  of  debt 


issued  by.  a  railroad  company  for  con- 
struction work,  supplies,  etc.  Where  a 
corporation  has  power  under  the  stat- 
ute to  execute  bonds  and  mortgages, 
neither  a  preferred  nor  common  stock- 
holder can  prevent  it  on  the  theory  that 
the  directors  may  possibly  use  the  bonds^ 
for  other  purposes  than  those  specified 
in  the  statute  and  mortgage.  Thompson 
V.  Erie  R'y,  42  How.  Pr.,  68  (1871). 

1  Union  Trust  Co.  v.  N.  Y.,  etc.,  R  R, 
1  R'y  &  Corp.  L.  J.,  50  (Ohio  Com.  PL, 
1887).  Where  a  stockholder  of  a  vendor 
corporation  sets  aside  the  sale  of  a  rail- 
road as  ultra  vires,  a  mortgage  given 
by  the  vendee  corporation  is  void.  The 
bondholders  are,  however,  entitled  to 
enforce  payment  from  any  other  prop- 
erty owned  by  the  vendee.  City  of 
Knoxville  v.  Knoxville,  etc.,  R  R,  23 
Fed.  Rep.,  758  (1884).  Bonds  may  be 
issued  which  are  not  a  lien  upon  any 
property  and  are  not  secured  by  any 
mortgage  or  deed  of  trust  It  is  imma- 
terial that  they  are  called  "equipment 
bonds."  They  may,  however,  by  con- 
tract constitute  an  equitable  lien. 
Tysen  v.  Wabash  R'y,  15  Fed.  Rep.,  763 
(1883).  Where  one  road  has  been  leased 
to  another,  the  two  roads  may  subse- 
quently be  consolidated  and  consolidated 
mortgage  bonds  issued,  of  which  a  part 
shall  go  to  the  former  lessor  company 
in  extinguishment  of  its  claim  to  rent 
under  the  old  lease.  If  the  transaction 
is  a  fair  one  towards  the  stockholders 
of  the  lessor,  the  court  will  not  disturb 
it  Hazard  v.  Vermont,  etc.,  R  R,  17 
Fed.  Rep.,  753  (1883).  The  bonds  of  a 
railroad  company  are  not  rendered  void 
in  consequence  of  being  secured  by  a 
mortgage  which  is  void  because  the 
company  had  no  authority  to  execute  it 
Phil.,  etc.,  R  R  u  Lewis,  33  Pa.  St,  33 
(1859).  Equipment  bonds  unsecured  by 
mortgage  are  subject  to  future  mort- 
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dend  is  sometimes  made.  When  made  under  proper  circumstances 
it  is  legal.' 

It  is  legal  for  a  corporation  to  sell  its  bonds  to  its  directors  pro- 
vided the  sale  is  a  fair  one.  Directors  hold  a  fiduciary  relation 
towards  the  stockholders,  and  sales  of  corporate  property  to  the 
directors  are  voidable  at  the  instance  of  a  stockholder.^  But  unless 
a  stockholder  objects,  the  sale  is  valid.  These  principles  apply  to 
a  director's  purchase  of  bonds.'  Although  the  amount  of  bonds 
that  may  be  issued  is  limited  by  the  charter  or  by  statute,  yet 
bonds  in  excess  of  that  amount  may  be  enforced  against  the  corpo- 
ration.* An  agreement  of  a  corporation  to  issue  a  certain  amount 
qf  bonds  does  not  limit  the  bonded  debt  to  that  amount.*  The 
company  may  re-issue  such  of  its  own  bonds  as  it  has  purchased." 

A  corporation  may  pledge  its  unissued  bonds,'  but  upon  the 


gages  made  by  a  consolidated  company 
into  which  the  company  issuing  the 
bonds  has  been  consolidated.  Though 
the  holders  might  have  exchanged  their 
bonds  for  consolidated  mortgage  bonds, 
a  failure  to  exercise  the  right  is  fatal. 
"Wabash,  etc.,  E'y  v.  Ham,  114  U.  S.,  587 
(1885). 

1  See  §764 

2  See  §  653,  supra. 
3See§661,  supra. 
*  See  §  760,  supra. 

5  Cordova,  etc.,  Co.  v.  Long,  8  S.  Rep., 
765  (Ala.,  1891),  holding  also  that  if  the 
bonds  are  not  issued  but  the  land  in 
payment  therefor  is  deeded  to  the  com- 
pany, the  party  has  a  lien  on  the  land 
but  must  demand  the  bonds  before 
suing. 

sClaflin  v.  South  Carolina  R  R.,  8 
Fed.  Rep.,  118  (1880);  Id.,  4  Hughes,  13; 
In  re  Fifty,  etc.,  Bonds,  15  S.  C,  304 ; 
Ex  parte  Williams,  18  S.  C,  299.  Al- 
though a  mortgage  is  given  to  secure 
bonds  in  order  to  retire  previous  bonds, 
yet,  if  after  retiring  such  bonds  some  of 
the  new  issue  still  remain,  the  company 
may  issue  them.  Claflin  v.  South  Caro- 
lina R.  R.,  supra, 

'  Peck  V.  New  Jersey,  etc.,  R  R,  23 
Hun,  129  (1880);  Duncomb  v.  N.  Y., 
etc.,  R  R,  84  N.  Y.,  190  (1881);  Peck  v. 
N.  Y.,  etc.,  R'y,  ^5  N.  Y.,  346  (1881). 
Bonds    made  to    retire  and  pay  other 


bonds  and  debts  may  be  issued  as  col- 
lateral security  for  such  other  debts. 
Claflin  V.  South  Carolina  R  R,  8  Fed. 
Rep.,  118  (1880) ;  4  Hughes,  13 ;  County 
Court  V.  Baltimore,  etc.,  R.  R,  35  Fed. 
Rep.,  161  (1888).  Where  bonds  are  au- 
thorized for  extension  purposes  and  the 
mortgage  and  bonds  so  provide,  they 
cannot,  after  the  company  becomes  in- 
solvent, be  used  as  a  pledge  for  old 
debts  where  the  pledgees  are  really  the 
directors.  Farmers'  L.  &  T.  Co.  v.  San 
Diego,  etc.,  St.  R'y  Co.,  45  Fed.  Rep.,  518 
(1 891).  Bonds  may  be  pledged  by  the  com- 
pany for  past  or  new  debts.  Lehman  v. 
Tallassee,  etc.,  Co.,  64  Ala.,  567  (1879); 
Grand  Rapids,  etc.,  R.  R.  v.  Sanders,  54 
How.  Pr.,  214  (1877) ;  In  re  Regent's,  etc., 
Co.,  24  W.  R,  687  (1876).  A  corporation 
may  deposit  its  bonds  as  collateral  se- 
curity for  notes  made  for  its  benefit  by 
its  stockholders  under  a  verbal  agree- 
ment that  the  bonds  shall  be  held  for 
the  protection  and  secm-ity  of  the  mak- 
ers against  liability  on  the  note,  their 
respective  interests  in  the  bonds  being 
proportionate  with  their  agreed  liabil- 
ity on  the  note  as  between  themselves. 
Reid  V.  Bank  of  Mobile,  70  Ala.,  199 
(1881);  Rice's  Appeal,  79  Pa.  St,  168 
(1875),  holding  that  the  accommodation 
indorser  for  the  company  may  enforce 
the  bonds  to  the  extent  of  his  liability. 
The  company  may  pledge  its  unissued 
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foreclosure  of  the  mortgage  and  the  distribution  of  the  assets  such 


bonds  to  secure  its  debts.  Union,  etc., 
Co.  V.  Southern,  etc.,  Co.,  51  Fed.  Eep., 
840  (1893).  A  bona  fide  pledgee  of  bonds 
from  the  company  is  protected  in  his 
pledge.  Allen  v.  Dallas,  etc.,  R  B.,  B 
Woods,  316.  But  not  if  the  pledge  was 
in  bad  faith  in  order  to  buy  the  prop- 
erty in  cheaply.  See  §  766.  The  issue 
of  bonds  as  a  pledge  and  security  for  an 
antecedent  indebtedness  of  the  company 
has  been  held  to  be  contrary  to  the  pro- 
visions of  the  constitution  of  California 
relative  to  watered  bonds.  Farmers'  L. 
&  T.  Co.  V.  San  Diego,  etc.,  St.  R'y  Co., 
45  Fed.  Eep.,  518  (1891).  Where  a  sub- 
scriber to  bonds  fails  to  pay  and  the 
corporation  then  pledges  them,  it  can 
hold  him  liable  only  for  the  value  of  the 
bonds  at  the  time  of  the  pledge,  and  not 
the  value  at  a  later  date.  Cleveland 
Iron  Co.  V.  Ennor,  14  N.  E.  Eep.,  673 
(111.,  1888).  Where  a  statute  forbids  the 
issue  of  bonds  at  less  than  seventy -five 
cents  on  the  dollar,  and  they  are  pledged 
by  the  company  at  forty  cents  on  the 
dollar,  they  are  void  in  the  .hands  of 
the  pledgee.  Nat'l,  etc.,  Works  v.  Oconto, 
etc.,  Co.,  52  Fed.  Rep.,  29  (1892).  Pledgees 
from  the  company  itself  may  be  bona 
fide  holders  and  will  then  be  pi-otected 
as  such.  Allen  v.  Dallas,  etc.,  R  R,  3  ■ 
Woods,  316  (1878).  It  is  legal  for  a  rail- 
road company  to  pledge  its  bonds. 
Power  to  sell  gives  power  to  pledga 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc.,  Co., 
54  Fed.  Eep.,  759  (1893).  Where  a  per- 
son pledges  his  stock  as  additional  se- 
curity to  a  corporate  creditor  who  has 
bonds  of  the  company  in  pledge  for  the 
same  debt,  such  pledge  of  bonds,  how- 
ever, being  illegal,  the  pledgor  of  the 
stock  cannot  compel  the  creditor  to  re- 
sort to  the  bonds  first ;  nor,  although  a 
fictitious  sale  of  the  stock  is  alleged,  can 
he  compel  the  transferee  of  the  stock  to 
return  the  stock  so  that  the  pledgor 
may  vote  it  unless  the  pledgor  pays  the 
amount  due.  Hinckley  v.  Pfister,  53  N. 
W.   Eep.,  21   (Wis.,  1892).    Where  the 


pledgor  is  the  corporation  itself,  and  by 
agreement  the  pledgee  is  authorized  to 
purchase  the  bonds  at  a  pledgee's  sale 
upon  default,  and  does  so,  and  the 
mortgage  is  foreclosed,  an  outside  cred- 
itor cannot  question  the  full  title  of  the 
pledgee  to  the  bonds,  the  company  itself 
not  objecting.  Farmers',  etc.,  Co.  v.  To- 
ledo, etc.,  Co.,  54  Fed.  Eep.,  759  (1893). 
The  bonds  of  a  corporation  not  secured 
by  mortgage,  when  given  as  collateral 
security  for  the  debt  of  the  company, 
do  not  entitle  the  creditor  to  any 
greater  dividend  in  the  assets  of  the 
company  upon  its  insolvency  and  wind- 
ing up  than  he  would  have  if  he  did  not 
hold  such  collateral  security.  Interna- 
tional, etc.,  Co.  V.  Union,  etc.,  Co.,  31 
Pac.  Rep.,  408  (Wy.,  1893).  Bonds  is- 
sued in  Wisconsin  in  pledge  for  a  debt 
of  the  company,  with  a  stipulation  that 
they  should  be  accounted  tor  at  least 
seventy-five  cents  on  the  dollar,  are  void 
by  statute,  and  the  pledgees  cannot  main- 
tain a  bill  in  equity  to  enforce  their  lien 
by  reason  of  the  bonds.  Pfister  v.  Mil- 
waukee, etc.,  E'y  Co.,  53  N.  W.  Eep.,  27 
(Wis.,  1892).  A  corporation  may  pledge 
its  unissued  bonds.  Nelson  et  al.  v.  Hub- 
bard, 11  S.  Eep.,  428  (Ala.,  1892).  Al- 
though bonds  are  issued  illegally,  being 
given  in  pledge  for  less  than  seventy-five 
cents  on  the  dollar,  yet  neither  the 
company  nor  an  officer,  nor  a  stoot- 
holder,  can  maintain  an  action  for  the 
surrender  or  cancellation  of  such  bonds, 
unless  they  tender  the  amount  for  which 
the  bonds  were  pledged.  The  company 
and  its  officers  are  in  equal  wrong  with 
the  pledgee.  Hinckley  v.  Pfister,  53  N. 
W.  Eep.,  21  (Wis.,  1892).  A  bondholder 
cannot  cause  to  be  canceled  bonds  issued 
to  stockholdere  on  the  ground  of  no 
consideration,  where  the  bonds  are  not 
yet  due,  and  there  hfis  been  no  default, 
and  the  plaintiff  has  no  control  over  the 
management  or  the  earnings  or  money 
of  the  corpoi'ation.  Bibb  v.  Montgomery, 
etc..  Works,  13  S.  Rep.,  234  (Ala.,  1893). 
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a  pledgee  can  claim  only  the  amount  of  his  debt  and  interest.^'  A 
pledge  of  bonds  by  one  person  to  another  is  similar  to  a  pledge  of 
stock,  a  subject  which  is  fully  considered  elsewhere.' 

If  any  maiterial  part  of  the  bond  is  forged  the  bond  is  void.' 
An  alteration  of  the  number,  however,  is  immaterial  and  does  not 
affect  the  bond  itself.*    The  bonds  may  be  incomplete  in  that  the 


In  the  case  of  Eos  parte  Carolina  Nat'l 
Bank,  18  S.  C,  289  (1883),  the  receiver 
borrowed  money  to  operate  the  rail- 
I'oad  and  pledged  the  unissued  bonds  of 
the  company.  He  borrowed  $20,000  and 
pledged  $134,000  of  bonds.  The  pledgee 
sold  them  out  for  $13,000  and  then  ap- 
plied to  have  the  remaining  $7,000  paid 
out  of  the  income.  The  court  so  or- 
dered, the  bondholders  having  failed  to 
object  for  six  years. 

I  Where  the  company  pledges  its  de- 
bentures the  pledgee  can  prove  up  only 
the  amount  of  his  debt  and  not  neces- 
sarily the  par  value  of  the  debentures. 
In  re  Blakely,  etc.,  Co.,  L.  E.,  8  Eq.,  244 
(1869);  Newport,  etc.,  Co.  v.  Douglass, 
12  Biish  (Ky.),  678.  But  a  pledge  of 
bonds  from  an  individual  pledgor  may, 
however,  prove  or  sue  for  the  entire 
amount  of  the  collaterals,  but  can  re- 
cover no  surplus  over  and  above  the 
amount  of  his  debt  or  advances  with 
proper  costs  of  suit.  The  pledgor  takes 
the  remainder.  Morton  v.  N.  O.,  etc., 
R'y.  79  Ala.,  590  (1885).  Where  the 
c6mpany  pledges  its  own  bonds  they 
may  be  sold  upon  notice  to  pay  the 
debt  the  same  as  shares  of  stock,  even 
though  the  bonds  are  promises  to  pay 
and  the  sale  has  been  enjoined  in  an- 
other state.  Union  Cattle  Co.  v.  Inter- 
national Trust  Co.,  21  N.  E.  Rep.,  963 
(Mass.,  1889).  A  sale  by  a  pledgee  after 
insolvency  proceeding  are  commenced 
gives  the  purchaser  none  except  equi- 
table rights.  Id.  Cf.  Jerome  v.  McCar- 
ter,  94  U.  S.,  734,  739  (1876).  Such  part 
of  the  first- mortgage  bonds  as  are  re- 
issued may  be  issued  and  deposited  as 
additional  security  for  second-mortgage 
bonds.  Atwood  v.  Shenandoah,  etc.,  R. 
R,  9  S.  E.  Eep.,  748  (Va.,  1889).    Bonds 


issued  as  collateral  security  have  the 
right  to  participate  in  the  benefits  of 
the  foreclosure  to  the  extent  of  their 
par  value,  the  debt  being  equal  to  that. 
Peck  V.  N.  y.,  etc.,  R'y,  85  N.  Y.,  246 
(1881) ;  In  re  Regent's,  etc.,  Co.,  L.  R,  8 
Ch.  D.,  411 ;  Jerome  v.  McCarter,  94  U. 
S.,  734,  740  (1876) :  Third  Nat'l  Bank  v. 
Eastern  E.  R.,  132  Mass.,  240 ;  Morton  v. 
N.  0.,  etc.,  R'y,  79  Ala.,  590. 

2  See  ch.  XXVI.  Bona  fide  pledgees 
have  the  same  rights  as  a  bona  fide  pur- 
chaser to  the  extent  of  their  pledge. 
Allen  V.  Dallas,  etc.,  R.  R.,  3  Woods,  316 
(1878).  Where  a  bank  receives  a  pledge 
of  bonds  in  good  faith  its  title  is  good, 
although  it  advanced  money  on  the 
bonds  by  certifying  checks  conti-ary  to 
the  national  banking  act.  Thompson 
V.  St.  Nicholas  Nat'l  Bank,  146  U.  S., 
240  (1892).  The  indorser  of  a  note  se- 
cured by  bonds  is  released  if  the  bonds 
are  subsequently  by  the  indorser  made 
subject  to  liens  which  originally  were 
second  to  the  mortgage  securing  the 
bonds.  Nassau  Bank  v.  Campbell,  63 
Hun,  229  (1892).' 

3  Bonds  containing  a  f oi-ged  seal  of  the 
corporation  and  a  forged  certificate  by 
the  trustee  are  invalid  and  void,  and  not 
enforceable.  A  consolidated  road  is  not 
liable  therefor.  Maas  v.  Missouri,  etc., 
R'y,  83  N.  Y.,  223  (1880).  See,  also, 
§§  363-367,  supra.  But  it  is  no  defense  to 
an  action  on  coupons  that  certain  forged 
bonds  are  out.  Wood  v.  Consolidated, 
etc.,  Co.,  36  Fed.  Eep.,  538  (1888). 

i  In  State  v.  Cobb,  64  Ala.,  127,  158 
(1879),  the  court  said:  "The  change  or 
mutilation  of  the  number  would  be  a 
mere  change  or  mutilation  of  a  mark, 
placed  upon  the  bond,  it  may  be,  by  the 
maker,  or  the  indorser,  or  it  may  be  by 
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payee  or  place  of  payment  may  be  omitted.  In  such  cases  the 
validity  and  enforceability  of  the  bond  depend  on  the  extent  of 
the  omission  and  the  facts  connected  with  the  case.^ 

Where  the  bonds  are  stolen  before  the  trustee's  certificate  is  at- 
tached, such  certificate  being  required  by  the  terms  of  the  bond, 
the  bonds  are  void  absolutely,  and  there  can  be  no  bona  ficf^  pur- 
chaser of  them.^ 

The  vendor  of  bon^s  does  not  impliedly  warrant  that  they  were 
legally  issued,'  nor  does  he  guaranty  payment.''  The  numbers  on 
the  bonds  do  not  give  one  bond  any  priority  as  against  other  bonds 
having  a  larger  number.'    Nor  does  the  fact  that  they  were  issued 


any  holder,  for  the  convenience  and  pro- 
tection of  the  one  or  the  other."  The  al- 
teration of  the  number  on  a  bond  does 
not  destroy  their  negotiability,  and, a 
hona  fide  purchaser  of  them  from  a  thief 
is  protected.  The  number  is  merely  for 
convenience  in  identifying  them,  the 
same  as  the  private  mark  of  the  owner 
upon  them  would  be.  Commonwealth 
V.  Emigrant,  etc..  Bank,  98  Mass.,  12 
(1867),  citing  Smith  v.  111.,  etc.,  R.  R  (N. 
T.  Super.  Ct).  To  same  effect  City  of 
Elizabeth  v.  Force,  39  N.  J.  Eq.,  587 
(1878);  Birdsall  v.  Russell,  29  N.  Y., 
220  (1864).  The  numbers  on  coupons 
do  not  destroy  their  negotiability. 
Evertson  v.  National  Bank,  66  N.  Y., 
14  (1876);  Commonwealth  v.  Susque- 
hanna, etc.,  R  R.,  133  Pa.  St,  306  (1888). 
Even  though  the  thief  of  negotiable 
I'ailroad  bonds  changes  the  numbers  on 
the  bonds,  yet  the  bona  fide  purchaser  is 
protected.  Such  an  alter^ion  is  an  im- 
material one.  Wylie  v.  Missouri  Pa& 
R.  R.,  41  Fed.  Rep.,  633  (1890). 

1  Railroad  bonds  may  be  negotiable 
though  payable  to  a  blank  person. 
White  V.  Vermont,  etc.,  R  R,  31  How., 
575  (1858).  Where  in  a  railroad  bond 
the  place  of  payment  is  left  blank,  with 
power  to  the  president  to  fill  it  in,  until 
so  filled  in  the  bond  is  not  negotiable, 
and  a  thief  can  give  no  title  to  a  pur- 
chaser. Ledwick  v.  McKim,  53  N.  Y., 
307  (1873).  Where  the  place  of  payment 
is  left  blank,  with  authority  to  the  pres- 
ident to  fill  i,t  in,  but  he  does  not  fill 
it  in,  and  the  bonds  are   stolen   from 


the  company,  they  are  not  negotia- 
ble. Jackson  v.  Vicksburg,  etc.,  R.  R, 
2  Woods,  141  (1875).  Where  the  bonds 
state  that  the  president  is  authorized 
to  fix  the  place  of  payment  and  the 
bonds  are  stolen  from  the  company 
before  he  does  so,  they  are  not  negotia- 
ble nor  collectible.  Pareons  v.  Jackspn, 
99  U.  S.,  434  (1878).  In  the  case  of  a 
note  by  a  firm  the  date  may  be  filled  in 
by  any  holder.  Michigan  Bank  v.  El- 
dred,    9  Wall.,  544  (1869).      Municipal 

bonds  payable   "  to  ,  his  executors, 

administrators  and  assigns,"  are  negoti- 
able. Dutchess,  etc.,  Ins.  Co.  v.  Hach- 
field,  1  Hun,  675  (1874).  Bonds  stolen 
before  completed  are  void.  Maas  v. 
Missouri,  etc.,  R.  R  Co.,  11  Hun,  8 
(1877),  where  forgery  completed  the 
bonds. 

2  Maas  V.  Missouri,  etc.,  R'y,  83  N.  Y., 
323  (1880). 

3  Otis  V.  CuUum,  93  U.  S.,  447  (1875). 

« Ketchum  v.  Duncan,  96  U.  S.,  659 
(1877). 

s  "  The  bonds  all  bear  the  same  date, 
and  fall  due  on  the  same  day.  Bond 
number  one  has  therefore  no  advan- 
tage over  any  other  bond,  and  no  pre- 
sumptions are  to  be  indulged  in  its 
favor."  Stanton  v.  Ala.,  etc.,  R  R,  2 
Woods,  523  (1875).  The  fact  that  bonds 
are  numbered  does  not  give  priority  in 
payment  to  one  bondholder  as  against 
another.  Commonwealth  v.  Susque- 
hanna, etc.,  R  R,  122  Pa.  St,  306,  321 
(1888). 
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at  diflFerent  times  give  any  prior  right  to  payment  of  those  first 
issued.'  The  bond  and  mortgage  may,  however,  provide  for  the 
priority  of  one  part  of  the  bonds  over  another  part.  Such  pri- 
orities are  matters  of  contract  and  are  legal.*  All  the  bonds  are 
conclusively  presumed  to  have  been  issued  at  their  date.' 

First-mortgage  bonds  have  priority  over  second-mortgage  bonds, 
although  issued  after  the  latter.* 

"Where  the  bonds  refer  to  a  mortgage  securing  them,  the  mort- 
gage becomes  thereby  a  part  of  the  bond  and  is  construed  with  it.' 
And  statements  and  representations  in  the  bonds  are  controlled  by 
explanations  contained  in  the  mortgage,  but  if  the  terms  conflict 
the  bond  controls.' 


'Appeal  of  Reed,  123  Pa.  St,  565 
(1888). 

2  There  may  be  a  pex"f  erence  to  cer- 
tain bonds  as  against  others  of  the  same 
issue,  all  secured  by  the  same  mortgage. 
Chicago,  etc.,  Land  Co.  v.  Peck,  113  111., 
408  (1885).  Although  part  of  the  bond- 
holders purchased  by  reason  of  fraudu- 
lent representations  of  brokers  to  whom 
the  other  bondholders  had  sold  part  of 
their  holdings,  this  does  not  give  any 
priority  to  the  former  over  the  latter. 
Coe  V.  East,  etc,  R  R,  53  Fed.  Rep.,  .531 
(1892).  In  the  case  Commonwealth  v. 
Chesapeake,  etc.,  Canal  Co.,  33  Md.,  501 
(1870),  various  complicated  questions  as 
to  priority  of  different  classes  of  bonds 
were  passed  upon. 

'  The  purchasers  of  bonds  bearing  the 
same  date  as  the  mortgage  may  rely  on 
the  fact  that  they  were  made  and  issued 
simultaneously  and  that  there  was  no 
intervening  time  for  the  liens  of  ma- 
terial-men to  attach.  Nelson  v.  Iowa, 
etc.,  R  R,  8  Am.  E'y  Rep.,  82  (Iowa, 
1875),  Engraved  bonds  substituted  for 
temporary  printed  bonds  are  good. 
McKee  v.  Vernon  County,  3  Del.,  210 
(1874).  Each  bond  shares  pro  rata  in 
the  distribution.  Hodge's  Appeal,  84 
Pa.  St,  359  (1877). 

*  Claflin  V.  South  Carolina  R  R,  8 
Fed.  Rep.,  118  (1880). 

5  Bondholders  are  bound  to  take  no- 
tice of  what  is  indorsed  and  "  of  what 
was  contained  in  their  deed  of  mort- 
gage, and  of  the  laws  of  the  state  re- 
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ferred  to  in  the  deed  of  mortgage." 
Stanton  v.  Ala,  etc.,  R  R,  2  Woods,  533 
(1875) ;  Morton  v.  N.  O.,  etc.,  R  R,  79 
Ala.,  590  (1885).  A  bondholder  is  bound 
to  take  notice  of  ordinary  matters  con- 
tained in  the  trust  deed.  Guilford  v. 
Minn.,  etc.,  E'y.  51  N.  W.  Rep.,  658 
(Minn.,  1891).  But  he  need  not  take  no- 
tice of  a  provision  that  he  cannot  sue  at 
law  on  his  bond  unless  one-fourth  of  the 
bondholders  assent  Id.  Bondholders 
are  bound  by  recitations  in  the  deed  of 
trust  recognizing  unrecorded  prior  liens. 
Skiddy  v.  Atlantic,  etc.,  R.  R,  3  Hughes, 
320,  356  (1878).  A  statute  referred  to  in 
the  bond  becomes  thereby  a  part  of  the 
bond.  Gilman  v.  N.  C,  etc.,  R'y,  72  Ala., 
566  (1883) ;  Morton  v.  N.  O.,  etc.,  R'y,  79 
id.,  590 ;  Commonwealth  v.  Chesapeake, 
etc.,  Co.,  33  Md.,  501  (1870).  Purchasers 
are  bound  to  know  the  contents  of  the 
mortgage  which  secures  the  bond.  Cay- 
lus  V.  New  York,  etc.,  R  R  Co.,  10  Hun, 
295  (1877) ;  affirmed,  76  N.  Y.,  609.  The 
holders  of  consolidated  bonds  are,  it  has 
been  held,  chargeable  with  notice  of  the 
prior  bonds  and  mortgages  and  of  the 
terms  upon  which  their  own  bonds 
were  issued.  Hence  they  cannot  im- 
peach the  validity  of  the  bonds  which 
were  retired.  Coe  v.  East,  etc.,  R  R,  52 
Fed.  liep.,  531  (1892). 

6  Although  the  bonds  bear  upon  their 
face  the  words  "  consolidated  ^rsf-mort- 
gage  bonds,"  yet  if  they  refer  to  a  mort- 
gage, and  the  mortgage  shows  that  there 
were  underlying   first-mortgage  bonds 
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The  purchasers  of  railroad  bonds  cannot  rescind  on  the  ground 
that  the  railroad  has  used  the  proceeds  for  purposes  other  than 
those  stated  in  its  prospectus.^ 

Although  the  statute  restricts  the  mortgage  to  certain  purposes, 
yet  if  the  bonds  are  used  for  other  purposes,  lona  fide  purchasers 
are  protected.-  When  part  of  the  bonds  are  issued  the  corpora- 
tion may  agree  not  to  issue  the  others  except  on  certain  condi- 
tions.'   Bonds  are  sometimes  issued  convertible  into  stock,  and 


■which  were  to  be  exchanged  or  taken 
up  if  possible  by  the  consolidated  bonds, 
the  directors  and  the  trustee  are  not 
liable  for  fraud  in  issuing  the  consoli- 
dated bonds,  a  part  of  the  bonds  having 
been  used  for  new  construction.  Cay- 
lus  V.  New  York,  etc.,  E.  R,  10  Hun,  295 
<1877);  aff'd,  76  N.  Y.,  609.  Cf.  p.  1303, 
notes.  If  the  wording  of  the  bond  is 
different  from  the  wording  of  the  mort- 
gage, the  bond  controls.  A  purchaser 
for  value  and  without  notice  of  bonds  to 
■which  overdue  coupons  are  attached  is 
nevertheless  a  hona  fide  purchaser.  Rail- 
vyay  Co.  v.  Sprague,  103  U.  S.,  756  (1880). 
'  Banque,  etc.,  v.  Brown,  34  Fed.  Rep., 
145,  196  (1888).  Although  bonds  and  a 
mortgage  are  authorized  to  pay  debts, 
l)ut  are  partially  used  to  carry  on  the 
business,  bona  fide  purchasers  of  the 
bonds  are  protected.  Carpenter  v.  Black 
Hawk,  etc.,  Min.  Ca,  65  N.  Y.,  48  (1875). 
Eepresentations  that  the  proceeds  from 
the  bonds  will  be  used  in  a  particular 
way  do  not  form  the  basis  of  a  suit  by  a 
bondholder.  Banque,  etc.,  v.  Brown,  34 
Fed.  Rep.,  162  (1888) ;  Van  Weel  v.  Wins- 
ton, 115  U.  a,  228  (1885).  After  the 
purpose  of  the  issue  is  fulfilled,  the  re- 
maining bonds  may  be  issued  for  other 
purposes.  Claflin  v.  South  Carolina 
R.  R,  8  Fed.  Rep.,  118  (1880).  Cf.  Belden 
V.  Burke,  infra.  A  mortgage  reciting 
that  it  is  made  for  the  purpose  of  bor- 
rowing money  to  carry  on  the  opera- 
tions of  the  company  is  valid,  although 
the  bonds  are  issued  in  payment  for  the 
plant  Davidson  v.  "Westchester,  eta, 
Co.,  99  N.  Y.,  558  (1885).  Although 
bonds  are  issued  expressly  according  to 
iiheir    terms    to    take    up    outstanding 


bonds,  yet  a  bona  fide  purchaser  is  not 
bound  to  ascertain  whether  the  bonds 
were  used  for  that  purposa  Gfalveston 
R.  R.  u  Cowdrey,  11  Wall,  459  (1870). 
But  where  by  statute  new  mortgage 
bonds  are  issued  to  take  up  old  bonds, 
purchasers  of  such  new  bonds  must  see 
to  it  that  the  old  bonds  are  taken  up, 
even  though  the  new  bonds  are  stated 
to  be  first-mortgage  bonds.  Spence  v. 
Mobile,  eta,  R'y,  79  Ala.,  576  (1885).  The 
understanding  of  a  bondholder  as  to  the 
use  of  the  funds  does  not  bind  the  cor- 
poration. Ives  V.  Smith,  3  N.  Y.  Supp., 
64i  (1888). 

2  Where  bonds  and  a  mortgage  are 
pi-ohibited  except  to  pay  debts,  but  in- 
stead of  that  are  partially  used  to  carry 
on  the  business,  bona  fide  purchasers  of 
the  latter  are  protected.  Carpenter  v. 
Black  Hawk,  etc.,  Min.  Ca,  65  N.  Y,  43 
(1875);  Lord  v.  Yonkeis,  etc.,  Ca,  99 
N.  Y,  547  (1885).  Where  a  company 
has  power  to  mortgage  but  not  to  give 
bills  of  exchange,  a  mortgage  securing 
bills  of  exchange  is  good  as  security  for 
the  money  represented  by  the  bills  of 
exchanga  Scott  v.  Colbum,  26  Beav., 
276  (1858). 

^  In  general  all  the  bonds  share  equally 
in  the  proceeds  of  a  foreclosure  sale;  but 
where  the  corporation  agreed  with  the 
fii-st  purchasers  to  issue  only  $10,000 
per  mile,  although  the  mortgage  pro- 
vided for  a  much  larger  issue,  a  pur- 
chaser of  bonds  in  excess  of  that  amount 
who  purchasijs  with  knowledge  of  the 
above  agreement  will  share  in  the  pro- 
ceeds only  after  such  first  purchasers' 
bonds  have  been  paid.  McMurray  v. 
Moran,  134  U.  S.,  150  (1890),—  the  court 
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sometimes  stock  is  issued  convertible  into  botids.  The  questions 
connected  with  such  issues  are  considered  elsewhere.'  The  un- 
issued bonds  of  a  corporation  cannot  be^  attached  for  corporate 
debts.''  Bonds  may  be  taxed,'  and  an  attachment  may  be  levied  on 
them  at  the  place  where  they  actually  are,  but  not  at  the  place 
where  the  corporation  is  and  they  are  not.* 

A  suit  at  law  will  lie  for  the  conversion  of  bonds,'  or  a  suit  in 
equity  for  their  value ;  °  but  an  equitable  suit  does  not  lie  to  re- 
scind a  sale  of  worthless  bonds.  A  suit  at  law  for  damages  is  the 
proper  remedy.' 

There  is  no  particular  form  in  which  the  bonds  of  a  corporation 
must  be  drawn.  In  order  to  be  negotiable  they  of  course  must 
contain  the  essential  features  of  negotiable  paper.' 


stating  also  that  the  mortgage  might 
have  provided  for  priority  among  the 
bonds  if  it  had  been  so  drawn. 

1  See  §  283,  supra. 

3  An  attachment  of  unissued  bonds  is 
not  good.  Richardson  v.  Green,  133 
U.  S.,  80,  47  (1890);  Ctoddington  v.  Gil- 
bert, 17  K  Y.,  480  (1858);  Barnes  v.  Mo- 
bile, etc.,  R  R  Co.,  13  Hun,  126  (1877); 
Sickles  V.  Richardson,  83  id.,  559  (1881). 

3  Seech.  XXXIV,  SMjsra.  The  state  can- 
not tax  mortgage  bonds  held  by  non-resi- 
dents. City  of_  Davenport  v.  Miss.,  etc., 
R  R,  13  Iowa,  539  (1861);  Common- 
wealth V.  Chesapeake,  etc.,  R  R,  27 
Gratt.  (Va.),  344  (1876).  Contra,  Maltby 
V.  Reading,  etc.,  R  R,  52  Pa.  St.,  140 
(1866);  Case  of  State  Tax  on  Foreign- 
held  Bonds,  15  Wall.,  300  (1873);  Mur- 
ray V.  Charleston,  96  U.  S.,  433  (1877). 

*  Negotiable  bonds  held  outside  of  the 
jurisdiction  of  the  court  cannot  be  at- 
tached by  serving  the  attachment  on 
the  corporation  which  issued  the  bonds. 
Von  Hesse  v.  Mackaye,  55  Hun,  365 
(1890);  aflE'd,  131  N.  Y.,  694.  Garnishee 
process  does  not  lie  against  the  company 
on  bonds  since  the  debtor  may  have 
sold  them.  Junction  R  R  v.  Cleneay, 
13  Ind.,  161  (1859). 

*  For  the  allegations  in  an  action  for 
the  conversion  of  a  bond,  see  Sara- 
toga, etc.,  Co.  V.  Hazard.  55  Hun,  351 
(1889);  aflE'd,  131  N.  Y.,  677.  Where 
bonds  are  loaned  to    use   temporarily 
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upon  an  agreement  to  return  them 
when  called  for,  and  the  member  of  the 
firm  to  whom  they  are  delivered  uses 
them  for  his  own  purposes,  he  converts 
them.  Birdsall  v.  Davenport,  43  Hun, 
553  (1887). 

'A  suit  by  an  equitable  owner  of 
bonds  to  recover  the  bonds,  or  their 
value,  is  properly  brought  in  equity. 
Phelps  V.  Elliott,  29  Fed.  Rep..  53  (1886). 

'  United  States  Bank  v.  Lyon  County, 
46  Fed.  Rep.,  514  (1891).  Concerning 
fraud  inducing  the  purchase  of  bonds, 
see  §§  140,  157,  supra.  A  bill  in  equity 
is  proper  to  rescind  when  third  parties 
with  notice  are  to  be  reached.  Banque, 
etc.,  V.  Brown,  34  Fed.  Rep.,  145,  196 
(1888). 

8  See  §  411,  supra,  concerning  these 
requisites;  also,  §  768,  sub.,  concerning 
the  various  decisions  on  the  negotia- 
bility of  corporate  bonds. 

The  following  is  an  approved  form  of 
a  railroad  bond,  coupon,  etc. ; 

$1,000.       United  States  of  America.      No. . 

Chicaoo,  Miltpahkei;  &  St.  Paul  Railway 

.  Company. 

General  Mortgage  Gold  Bond. 

Know  all  Men  by  these  Presents,  That  the 
Chicago,  Milwaukee  &  St.  Paul  Eailway  Com- 
pany is  indebted  to  the  hearer,  or,  if  registered, 
to  the  registered  holder  of  this  bond,  in  the  sum 
of  One  Thousand  Dollars,  which  indebtedness 
it  promises  to  pay,  in  United  States  gold  coin  of 
the  present  standard  of  weight  and  fineness,  on 
the  first  day  of  May,  A.  D.  1989,  at  its  office  in 
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The  bonds  may  be  payable  to  the  bearer.'    If  the  payee  of  the 
bond  is  left  blank,  the  holder  may  fill  in  his  name;^  but  if  it  is  pa}'- 


the  city  of  New  York,  with  interest  thereon 
from  the  first  day  of  May,  A.  D.  1889,  at  the 

i-ate  of per  centum  per  annum,  payable  in 

like  gold  coin,  semi-annually,  on  the  first  day  of 
January  and  July  in  each  year,  at  said  office  in 
the  city  of  New  York,  on  the  presentation  and 
surrender  of  the  annexed  coupons,  as  they  sev- 
erally become  due.  If  the  obligor  or  its  suc- 
cessors shall  make  default  in  the  payment  of 
any  semi-annual  interest  on  this  bond  for  six 
months  from  the  day  it  becomes  due,  then  the 
principal  hereof  shall,  at  the  election  of  the 
Trustee  or  Trustees,  as  provided  in  the  mort- 
gage securing  this  bond,  become  due  and  pay- 
able, and  may  at  once  be  enforced  against  the 
Company  or  its  successors. 

All  payments  upon  this  bond  of  both  princi- 
pal and  interest  are  to  be  made  without  deduc- 
tion for  any  tax  or  taxes  which  said  railway 
company  may  be  required  to  pay  or  to  retain 
therefrom,  by  any  present  or  future  laws  of  the 
United  States  of  America  or  any  of  the  States 
thereof,  said  railway  company  hereby  cove- 
nanting and  agreeing  to  pay  any  and  all  such 
tax  or  taxes. 

This  bond  is  one  of  a  series  of  bonds  of  the 
same  tenor  and  date,  the  payment  of  which  is 
secured  by  a  mortgage  deed  of  trust,  duly  exe- 
cuted and  delivered  by  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  the  obligor,  to  the 
United  States  Trust  Company  of  New  York, 
bearing  date  May  1,  1889. 

This  bond  shall  pass  by  delivery,  or  by  trans- 
fer upon  the  transfer  books  of  the  Company  in 
the  city  of  New  York.  After  registration  of 
ownership  certified  hereon  by  the  transfer  agent 
of  the  Company,  no  transfer,  except  on  the 
books  of  the  Company,  shall  be  valid,  unless  the 
last  transfer  is  to  bearer,  which  shall  restore 
transferability  by  delivery;  and  it  shall  continue 
subject  to  successive  registrations,  and  transfers 
to  hearer  as  aforesaid,  at  the  option  of  each 
holder.  Or  the  holder  may,  at  his  option,  sur- 
render the  annexed  coupons  to  the  Company  to 
be  canceled,  and  have  this  bond  registered  and 
such  cancellation  certified  hereon;  and  there- 
after it  shall  not  be  transferable  to  bearer,  but 


the  interest  shall  be  payable  to  the  registered 
holder  hereof,  on  the  first  day  of  January, 
April,  July  and  October  in  each  year,  at  the 
office  of  the  Company  in  the  city  of  New  York. 
This  bond  shall  not  be  valid  until  it  shall  have 
been  authenticated  by  the  certificate  indorsed 
hereon,  duly  signed  by  said  trustee  or  its  suc- 
cessor or  successors. 

In  Witness  Whereof,  the  said  Chicago,  Mil 
waukee  &  St.  Paul  Railway  Company  has  caused 
its  corporate  seal  to  be  hereto  af&xed,  and  the 
same  to  be  attested  by  its  President  or  Vice- 
President  and  Secretary  or  Assistant  Secretary. 
MiLWAUKJEE,  Wis.,  May  1, 1889. 

Chicago,  Milwaukee  &  St.  Paul 
Railway  Compasy, 

By . 

I^esident 
Attest: 

Setn'etary. 

(coupon.) 
On  the  first  day  of the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  will  pay  to 

bearer dollars  in  gold  coin  of  the  United 

States,  at  its  ofllce  in  New  York,  being  six 
months"  interest  due  that  day  on  its  General 
Mortgage  gold  bond  No. . 


(lNDORSBa>.) 


No. 


Secretary. 


$1,000. 


Chicago,  Milwaukee  &  St.  Paul  Hailwat 

Company. 

General  Mortgage  Gold  Bond. 

Series .   Due  May  1,  1989. 

per  cent.  Interest  payable  first  day  of 

January  and  July. 

(trustee's  certificate.) 
This  is  to  certify  that  the  within  bond  is  one 
of  the  series  of  bonds  issued  imder  the  mortgage 
executed  by  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  to  the  undersigned  as  Trus- 
tee, bearing  date  the  first  day  of  May,  1889,  and 


1  Mercer  County  v.  Hacket,  1  Wall.,  83 
(1863) ;  Savannah,  etc.,  R.  R.  v.  Lancas- 
ter, 62  Ala.,  555  (1878).  Railway  bonds 
may  be  payable  to  the  trustees  in  the 
mortgage  or  bearer,  or  may  be  payable 
to  bearer  alone.  Ide  v.  Conn,  etc.,  R.  R, 
32  Vt,  397  (1859).  The  bearer  may  sue 
on  them  in  his  own  name.     Id, 


2  A  bond  incomplete  in  that  the  payee 
is  left  blank  may  be  filled  in  by  any 
holder  and  sued  upon  by  him  where  the 
proceeds  from  the  sale  thereof  went  to 
the  company  and  the  legislature  has 
ratified  the  bond.  Chapin  v.  Vermont, 
eta,  R  R,  74  Mass.,  575  (1S57);  Hubbard 
V.  N.  Y.,  etc.,  R  R,  86  Barb.,  286  (1862). 
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THE   ISSUE    OF   BONDS. 


[§  762. 


able  only  to  a  specified  person,  a  written  assignment  is  necessary.' 
If  payable  to  a  certain  person,  he  may  indorse  them  in  blank  and 
then  they  pass  by  delivery.^  A  bondholder  is  a  payee  and  not  an 
assignee.'  The  bonds  should  not  be  described  as  first-mortgage 
bonds  if  there  are  underlying  mortgages  on  divisions  of  the  prop- 
erty.'' The  seal  of  the  corporation  is  attached  to  the  bond.'  This 
seal  may  be  considered  as  merely  the  signature  of  the  company, 
thereb}'  rendering  the  "bond"  merely  a  promissory  note  and  sub- 
ject to  the  short  statute  of  limitations,^  or  it  may  be  considered  a 
seal  the  same  as  an  individual's  seal  and  making  the  instrument 
a  sealed  instrument.' 

The  execution  of  the  bonds  should  be  regularly  and  formally 
authorized  by  the  proper  corporate  authorities.^ 

Ax  mortgage  and  bonds  secured  thereby  maj''  be  authorized  by 
the  board  of  directors,  and  no  action  or  authorization  by  the  stock- 
holders is  necessary.' 


in  accordance  with  the  provisions  of  said  mort- 
gage. 

Unitbd  States  Trust  Company 
op  New  York, 


Trustee. 


By- 


President. 


(notice  as  to  registration.) 

This  bond  may  be  registered  in  the  owner's 
name  at  the  office  of  the  company  in  New  York 
City,  but  such  registration  shall  not  restrain  the 
negotiabiUty  of  coupons  by  delivery.  AftSr 
registration  no  transfer  shall  be  valid  unless 
made  on  the  company's  books.  A  transfer  to 
Bearer  will  restore  negotiabiUty  by  delivery.  If 
the  holder  of  this  bond  shall  surrender  the  cou- 
pons to  be  canceled,  and  have  such  cancellation 
certified  hereon,  it  shall  become  a  registered 
obligation,  and  thereafter  interest  will  become 
payable  quarterly,  but  in  that  case  this  bond 
shall  not  again  be  transferable  to  Bearer. 

No  one  but  an  O^icer  or  Agent  of  the  com- 
pany shall  write  upon  or  mark  this  bond  in  any 
manner. 

>  The  assignee  of  a  bond  payable  to  a 
certain  person  or  assigns  cannot  sue 
thereon  where  the  assignment  to  him  is 
not  in  writing.  Bunting's  Adm'r  v. 
Camden,  eta,  E.  R.,  81  Pa.  St,  254 
(1876). 

SBrainerd  v.  N.  Y.,  eta,  E.  R,  10 
Bosw.,  332. 

3Eutten  V.  Union  Paa  R'y,  17  Fed. 
Eep.,  480  (1883).    A  coupon  is  like  a  note 


and  not  like  a  bill.    Williamsport  Gas 
Co.  V.  Pinkerton.  95  Pa.  St.,  62  (1880). 

*  It  is  fraudulent  to  deliver  iis  first- 
mortgage  bonds,  bonds  which  are  de- 
nominated "  first-mortgage  consolidated 
bonds  "  which  are  not  secured  by  a  first 
mortgage,  but  are  second  to  underlying 
mortgages  on  divisions  of  the  property. 
Williamson  v.  N.  J.  South.  R  R,  29  N.  J. 
Eq.,  311,  318  (1878);  affirming  on  this 
point  28  id.,  277.    But  see  p.  1199,  n.  6. 

5  An  official  may,  while  out  of  the 
state,  cause  a  new  seal  to  be  made  and 
attach  it  to  the  bonds  of  the  corpora- 
tion out  of  the  state.  Lynde  v.  County, 
16  Wall.,  6  (1872>  See,  also,  §  723, 
infra. 

6  See  §§  768,  771,  infra. 

7  Id. 

8  Where  the  stockholders  build  the 
road  with  their  own  money  and  take 
the  mortgage  bonds  of  the  company  as 
security  without  formal  action  of  the 
corporation  authorizing  it,  the  bonds 
are  not  good  in  their  hands  and  an  exe- 
cution sale  of  the  property  comes  in 
ahead  of  the  mortgage.  McKee  v. 
Grand  Rapids,  eta,  R'y,  41  Mich.,  274 
(1879).    See  §§  721-725,  supra. 

'Hodder  v.  Kentucky,  eta,  R'y,  7  Fed. 
Eep.,  793  (1881).    See,  also,  §  80& 
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THE    ISSUE   OF   BONOS. 


[CH.  XLVI. 


Bonds  and  mortgages  naay  be  executed  outside  of  the  state  in- 
corporating the  company.* 

If  no  date  of  payment  of  the  principal  is  specified  it  may  be  col- 
lected at  any  time.^ 

The  various  questions  arising  concerning  the  interest  on  and  cou- 
pons of  bonds  are  considei-ed  elsewhere.' 

The  court  cannot  change  the  payments  of  interest  from  cur- 
rency to  gold.* 

Where  the  owner  of  bonds  delivers  them  up  to  the  compan}'  in 
exchange  for  other  bonds  or  securities,  the  courts  are  inclined  to 
hold  that  he  does  not  thereby  waive  the  security  of  the  mortgage 
that  secured  the  bonds  but  that  the  new  bonds  are  subrogated  to 
such  security.* 

The  question  of  whether  a  provision  that  bonds  may  be  issued 
by  vote  of  the  stockholders  only  and  on  certain  notice  may  be 
waived  is  considered  elsewhere.'^ 


iHervey  v.  III.  Mid.  R'y,  28  Fed.  Rep., 
169  (1884). 

2  Hopkins  v.  Worcester,  etc..  Canal, 
L.  R.,  6  Eq.,  437  (1868). 

3  See  §772. 

<  Taylor  v.  Atlantic,  etc.,  R'y,  55  How. 
Pr.,  275  (1877). 

*  Although  bonds  are  taken  in  pay- 
ment of  past-due  coupons,  yet  those 
■who  take  such  bonds  are  subrogated  to 
and  may  enforce  the  coupons.  Gibert 
V.  Washington,  etc.,  R.  R,  33  Gratt,  586, 
596  (1880).  But  in  the  case  Fidelity, 
etc.,  Co.  V.  Shenandoah,  etc.,  R.  R,  9  S. 
E.  Rep.,  759  (Va,  1889),  the  same  court 
held  that  where  coupons  are  exchanged 
for  income  bonds  at  sixty  cents  on  the 
dollar,  and  the  clear  intent  was  to  sat- 
isfy, discharge  and  cancel  the  coupons, 
there  is  no  subrogation.  Second-mort- 
gage bonds  taken  in  exchange  for  cou- 
pons on  first- mortgage  bonds  share  in 
the  proceeds  as  though  they  were  such 
coupons.  Farmers',  etc.,  T.  Co.  v.  Green, 
etc.,  R.  R.,  6  Fed.  Rep.,  100  (1881).  Bond- 
holders taking  certificates  of  indebted- 
ness do  not  thereby  waive  their  mort- 
gage security.  Skiddy  v.  Atlantic,  etc., 
R<  R,  3  Hughes,  320,  357  (1878).  See, 
also,  Memphis,  etc.,  R  R.  v.  Dow,  120 
U.  S.,  287  (1887),  where  a  trustee  for  thcj 


second-mortgage  bondholders  bought 
for  them  the  property  at  a  foreclosure 
sale  under  the  first  mortgage.  Cf.  Rail- 
road V.  Soutter,  13  Wall.,  517  (1871), 
where  the  sale  was  fraudulent  See, 
also,  in  general,  Gibbes  v.  Greenville, 
etc.,  R  R,  13  a  C,  328;  Newbold  r. 
Peoria,  etc.,  R.  R,  5  Bradw.  (111.),  367 ; 
Blair  v.  St.  Louis,  etc.,  R  R,  23  Fed. 
Rep.,  524  (1885);  Ames  v.  N.  O.,  etc.,  R 
R,  2  Woods,  206.  But  a  person  advanc- 
ing interest  is  i;iot  entitled  to  be  equi- 
tably subrogated.  Newport,  etc.,  Ca  v. 
Douglass,  12  Bush  (Ky.),  678.  See,  also, 
§  773 ;  Simpson  v.  Taylor,  38  Fed.  Rep., 
682  (1889) ;  Ex  parte  White,  2  S.  C,  469. 
Where  the  mortgage  bondholders  agree 
to  waive  their  lien  and  take  new  sec- 
ond-mortgage bonds,  and  the  trustee 
does  discharge  the  mortgage,  a  failure 
of  the  company  to  issue  the  new  second- 
mortgage  bonds  in  accordance  with  the 
contract  does  not  entitle  the  old  bond- 
holders to  be  restored  to  their  position 
as  first-mortgage  bondholders.  They 
may,  however,  have  their  bonds  allowed 
as  second-mortgage  bonds  upon  fore- 
closure. Fidelity,  etc.,  Co.  v.  Shenan- 
doah, etc.,  R  R.,  11  &  E.  Rep.,  58  (W. 
Va.,  1890). 
6  Ch.  XLHI,  and  §  808,  infra. 
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THE   ISSUE    OF    BONDS. 


[§  763. 


§763.  Bonds  may  he  issued  lelow  par  for  cash  —  Bond  divi- 
dend—  Usury. —  It  is  clear  that  at  common  law  a  corporation 
may  issue  its  bonds  at  less  than  their  par  value.' 

The  person  to  whom  stock  has  been  issued  in  payment  for  prop- 
elrty  may  donate  a  part  of  it  as  a  bonus  to  go  with  bonds  sold  at 
par  by  the  corporation  to  the  person  taking  the  bonus.^  In  New 
York  the  corporation  may  donate  the  bonus  of  stock. 

The  issue  of  bonds  for  cash  at  less  than  their  par  value  is  some- 
times allowed  or  prohibited  by  statute  or  by  the  charter.' 


'The  latest  case  clearly  establishing 
this  rule  is  Gamble  v.  Queens  Oo.  Water 
Co.,  123  N.  Y.,  91  (1890),  where  the  court, 
after  speaking  with  reference  to  the 
stock  of  the  company,  proceeded  to  say : 
"A  different  rule,  however,  prevails  in 
regard  to  the  bonds  of  a  corporation. 
An  extended  discussion  of  the  question 
is  not  needful.  We  think  a  corporation 
has  the  power  to  issue  its  bonds  at  less 
than  par.  So  far  as  this  point  is  con- 
cerned, it  is  not  restricted  to  an  issue 
only  upon  payment  to  the  company  of 
the  par  value  of  the  bonds,  either  in 
money  or  property  for  its  use."  To  same 
effect,  The  Lyceum  v.  Ellis,  8  N.  Y. 
Supp.,  867  (1890).  The  holder  of  a  ma- 
jority of  the  stock  of  a  railroad  com- 
pany may  legally  cause  its  bonds  to  be 
issued  to  himself  at  ninety  cents  on  a 
dollar  in  payment  of  a  debt  due  him. 
Gloninger  v.  Pittsbui-g,  etc.,  R.  R,  21 
Ath  Rep.,  211  (Pa.,  1891).  In  New  York 
it  has  been  held  that  unissued  shares  of 
stock  may  be  issued  gratuitously  to 
stockholders;  also  bonds  of  the  com- 
pany ;  and  they  are  not  liable  for  the 
par  value  or  any  part  thereof  to  the 
corporation  or  corporate  creditors,  un- 
less they  agree  to  pay  therefor  or  the 
statute  requires  payment  Even  though 
the  stockholder  has  sold  such  stock  and 
bonds,  he  is  not  liable  to  corporate  cred- 
itors for  the  amount  received  from  the 
sale.  He  has  received  nothing  from  the 
corporation  except  a  promise  to  pay. 
(Skrainka  v.  Allen,  7  Mo.  App.,  434; 
S.  C,  76  Mo.,  384,  not  followed.)  Chris- 
tensen  v.  Eno,  106  N.  Y.,  97  (1887).  See, 
also,  Handley  v.  Stutz,  139  U.  S.,  417 
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(1891);  Christensen  v.  III.,  etc.,  Co.,  5 
N.  Y.  Supp.,  925  (1889).  But  an  agree- 
ment of  a  corporation  to  issue  bonds 
to  a  subscriber  as  a  "  bonus  "  was  held 
to  be  void  and  the  subscription  was 
enforced,  in  Morrow  v.  Nashville,  etc., 
Co.,  10  S.  W.  Rep.,  495  (Tenn.,  1889). 
In  Claflin  v.  South  Carolina  R.  R.,  8 
Fed.  Rep.,  118  (1880),  bonds  were  issued 
at  the  rate  of  eighty  cents  on  the  dollar, 
and  no  question  was  raised  eis  to  the 
validity  of  the  issue.  In  England  de- 
bentures may  be  issued  at  a  discount  in 
cash.  Campbell's  Case,  L.  R.,  4  Ch.  D., 
470  (1876),  where  the  issue  was  to  a  di- 
rector ;  In  re  Regents',  etc.,  Co.,  L.  R.,  3 
Ch.  D.,  43  (1876),  where  pledgees  of  de- 
bentures shared  equally  with  purchasers, 
on  winding  up,  to  extent  of  pledge; 
In  re  Anglo,  etc.,  Co.,  L.  R.,  20  Eq.,  339 
(1875) ;  In  re  Inns,  etc.,  Co.,  L.  R.,  6  Eq, 
83  (1868).  Where  railroad  bonds  are 
issued  and  paid  for  in  Confederate  cur- 
renc}-,  they  can  be  enforced  only  to  the 
extent  of  the  purchasing  value  of  the 
currency  thus  paid,  at  the  time  of  the 
purchase,  with  interest  upon  that  value. 
Spence  v.  Mobile,  etc..  R'y,  79  Ala.,  576 
(1885).  See,  also,  on  the  subject  of  issu- 
ing stock  and  bonds  at  less  than  their 
par  value,  ch.  Ill,  supra.  It  is  illegal  to 
issue  municipal  bonds  at  a  discouot. 
See  S  98,  supra.  In  Sherlock  v.  Win- 
netka,  68  111.,  580,  the  court  held  a  sale 
of  municipal  bonds  below  a  fixed  price 
to  be  unlawful. 

2  Davis  V.  Montgomery,  etc.,  Co.,  8  S. 
Rep.,  496  (Ala.,  1890).  Cf.  cases  in  pre- 
ceding note. 

1  In  regard  to  the  constitutional  pro- 


§  763.] 


THE    ISS0E    OF   BONDS. 


[CH.  XLVL 


It  is  to  be  borne  in  mind,  however,  that  the  statute  against  usury 
may  invalidate  bonds  issued  below  par.  A  bond  bearing  the  full 
legal  interest  and  yet  issued  below  par  is  practically  an  agreement 
to  pay  more  than  the  legal  rate  of  interest.  Consequently  this  de- 
fense may  be  set  up  by  the  corporation.' 


vision  against  the  issue  of  fictitious 
bonds  and  stock,  the  supreme  court  of 
Alabama  has  said :  "  The  constitutional 
provision,  standing  by  itself,  does  not 
require  that  the  amount  of  money,  or 
the  value  of  the  labor  or  property,  for 
which  stock  or  bonds  are  issued,  shall 
correspond  with  the  face  value  of  the 
stock  or  bonds  for  which  it  is  issued." 
Hence  the  court  held  that  bonds  might 
be  issued  at  less  than  their  par  value, 
provided  that  some  substantial  value 
was  paid  for  them,  such  value  to  be  fair 
and  reasonable,  and  "  not  a  mere  trick 
or  device  to  evade  the  law."  Nelson  v, 
Hubbard,  11  S.  Rep.,  438  (1893).  See, 
also,  ch.  Ill,  .supra.  Under  a  charter 
power  to  sell  bonds  at  such  a  rate  as 
the  directors  thought  best,  the  bonds 
may  be  issued  below  par  and  may  be 
issued  to  pay  for  iron  at  less  than  par 
value.  Coe  v.  Columbus,  etc.,  R  R.,  10 
Ohio  St.,  373  (1859).  Where  the  charter 
allows  the  directors  to  borrow  money 
on  such  terms  as  they  deem  best,  they 
may  issue  and  sell  mortgage  bonds  at 
sixty-six  and  two-thirds  cents  on  the 
dollar.  Traders'  Nat'l  Bank  v.  Law- 
rence Mfg.  Co.,  96  N.  C,  298  (1887).  In 
the  case  of  Junction  Railroad  u  Bank  of 
Ashland,  12  Wall.,  336  (1870),  the  court 
held  a  sale  of  bonds  below  par  to  be 
valid  because  the  statute  expressly  au- 
thorized it  In  White  Water  Valley 
Co.  V.  Vallette,  21  How.,  414  (1863),  the 
court  held  a  sale  of  bonds  below  par  to 
be  valid  because  the  legislature  had  ex- 
pressly approved  the  particular  transac- 
tion. Bonds  may  be  sold  at  less  than 
par.  A  provision  in  a  charter  of  an 
lUinois  and  Indiana  railroad  company 
that  its  bonds  shall  not  be  sold  at  less 
than  par  does  not  invalidate  the  bonds 
of  the  company  issued  and  sold  in  New 
York    at  ninety  cents    on   the  dollar. 
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Ellsworth  V.  St  Louis,  etc.,  R.  R.,  98 
N.  Y.,  553  (1885).  Under  a  power  to 
borrow  at  such  rate  of  interest  and 
upon  such  terms  as  the  directors  should 
think  fit,  the  directors  may  sell  £350 
debentures  for  £95  each.  In  re  Regents', 
etc.,  Co.,  34  W.  R.,  687  (1876).  The 
power  to  make  the  issue  in  this  case 
was  given  by  the  "articles  of  associa- 
tion," i.  e.,  the  by-laws.  Bonds  may  be 
issued  at  sixty-five  cents  on  the  dollar 
even  though  the  constitution  and  stat- 
utes of  the  state  forbid  the  issue  of 
watei-ed  bonds.  Subsequent  consoli- 
dated bondholders  cannot  complain. 
Coe  V.  East,  etc.,  R  R,  53  Fed.  Rep.,  531 
(1893).  It  is  legal  for  a  company  to 
issue  $67,000  of  bonds  and  $67,000  of 
full-paid  stock  even  to  one  of  its  di- 
rectors for  $67,000  in  cash,  if  this  was 
all  that  the  whole  $134,000  of  securities 
were  worth,  and  if  all  the  directors  and 
stockholders  knew  of  it  and  agreed  to 
it  The  provision  in  the  California  con- 
stitution relative  to  watered  stock  and 
bonds  does  not  invalidate  them.  Union, 
etc.,  Co.  V.  Southern,  eta,  Co.,  51  Fed. 
Rep.,  840  (1893).  Where  a  statute  for- 
bids the  issue  of  bonds  at  less  than 
seventy-cents  on  the  dollar  and  they 
are  pledged  by  the  company  at  forty 
cents  on  the  dollar,  they  are  void  in  the 
hands  of  the  pledgee.  Nat'l,  etc..  Works 
V.  Oconto,  etc.,  Co.,  52  Fed.  Rep.,  29 
(1893).    See,  also,  cases  on  p.  1196. 

1  Commissioners  of  Craven  v.  Atlantic, 
etc.,  R  R  Co.,  77  N.  C,  389  (1877),  where 
a  stockholder  brought  action  to  have 
declared  void  railroad  bonds  so  issued. 
In  the  case  of  Schermerhorn  v.  Talman, 
14  N.  Y,  93  (1856),  the  court  came  to  the 
same  conclusion,  and  said  that  the  sale 
of  the  securities  (certificates  of  deposit 
in  that  i;ase)  is  not  a  sale,  but  a  loan, 
and  "  that  neither  individuals  nor  cor- 


CH.  XLVI.J 


THE    IS8DE    OP   BONDS. 


[§  763. 


A  corporation,  like  any  person,  may  at  common  law  set  up  the 
defense  of  usury.  But  the  statutes  of  many  of  the  states  now 
prohibit  this  defense  on  the  part  of  the  corporation',  and  in  all  the 
states  the  courts  go  to  the  extreme  in  defeating  the  defense  if 
possible.' 


porationR  can  sell  their  mere  promises 
to  pay."  That  which  is  called  a  sale  is 
nothing  but  a  loan.  Page  117.  "If  it 
appears  that,  at  the  end  of  all  the  pay- 
ments, the  lender  will  have  received 
more  than  his  principal,  with  lawful 
interest,  the  contract  is  usurious." 
Page  121.  See,  also,  Neuse,  etc.,  Co.  v. 
Commissioners  of  Newburgh,  7  Jones' 
L.  R  (N.  C),  275  (1859).  In  Sturges  v. 
Stetson,  1  Biss.,  346  (1858),  McLean.  J., 
in  a  railroad  case,  says :  "  From  the  au- 
thority given  to  the  directors  to  sell 
notes,  bonds,  scrip  and  certificates  for 
the  payment  of  money  or  property 
which  the  company  had  previousl3'  re- 
ceived as  donations,  or  in  payment  of 
the  subscriptions  to  the  capital  stock, 
above  or  below  par,  an  argument  is 
drawn  that  stock  may  be  disposed  of  to 
subscribers  for  less  than  $50  a  share.  It 
appears  to  me,  the  provision  authorizes 
an  inference  in  conflict  with  the  one 
drawn.  If  bonds  or  other  instruments 
for  the  payment  of  money  be  trans- 
fened  at  less  than  their  face,  with  legal 
interest  on  the  entire  sum,  in  payment 
for  the  money  loaned,  it  would  be  usuri- 
ous, and  this  was  the  reason  for  the 
above  provision.  Without  it  the  sale  of 
the  bonds,  etc.,  would  have  been  ille- 
gal." Bonds  may  be  issued  at  less  than 
their  par  value  where  corporations  ai-e 
forbidden  by  statute  from  setting  up 
the  defense  of  usury.  Stevens  v.  Wat- 
son, 4  Abb.  App.  Dec,  302  (1805).  Where 
the  charter  authorizes  the  company  to 
borrow  money  "  on  such  terms  as  might 
be  agreed  upon  by  the  parties,"  twelve 
per  cent  interest  may  be  agreed  upon. 
Morrison  v.  Eaton,  etc.,  R.  R,  14  Ind., 
110  (1860).  If  the  rate  of  Interest  is  le- 
gal where  the  corporation  exists  and  the 
bonds  are  payable,  there  is  no  usury, 
although  the   rate  is  higher   than   in 
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other  states  where  suit  is  brought  But- 
ler V.  Edgerton,  15  Ind.,  15  (1860).  Cf. 
Butler  V.  Myer,  17  id.,  77  (1861).  Where 
the  bonds  of  a  corporation  were  sold  for 
cash  by  the  corporation  for  eighty-seven 
and  one-half  cents  on  the  dollar,  with  an 
agreement  that  if  other  bonds  were  sold 
at  a  less  rate  within  a  certain  time,  any 
difference  would  be  paid  to  the  first 
vendee,  and  bonds  were  sold  later  at 
seventy-one  cents  on  the  dollar,  a  suit 
will  not  he  by  the  first  vendee  to  recover 
the  sixteen  and  one-half  cents  on  the 
dollar.  The  issue  below  par  was  held  to 
be  usurious.  The  Ohio  statute  relative 
to  such  issues  was  held  to  apply  to  do- 
mestic corporations.  McGregor  v.  Cov- 
ington, etc.,R  R,  1  Disn.  (Ohio),  509  (1857). 
1  For  various  statutes  on  this  subject, 
see  Dakota  R  Civil  Code  1883,  g  464; 
Iowa,  1  R  Code  1880,  §  1383;  Mame, 
R  S.  1888.  ch.  51,  §  56 :  Minnesota,  Stats. 
1878,  p.  883,  §  71;  Nebraska,  Comp. 
Stat  1885,  ch.  16,  §  117;  New  Jersey. 
2  R  S.  1877,  p.  931,  §  108;  Wiscon- 
sin, R  S.  1878,  §  1690.  Many  states  have 
no  usury  laws.  See  Jones  on  Mortg., 
g  638.  A  charter  provision  authorizing 
the  corporation  to  issue  securities  at  not 
over  seven  per  cent,  interest  does  not 
prevent  the  company  borrowing  money 
at  a  greater  rate  of  interest  Union 
Nat'l  Bank  v.  Wheeler,  60  N.  Y.,  613 
(1875).  "A  foreign  corporation  sued  in 
New  York  state  cannot  avail  itself  of 
the  statute  of  limitations."  Boardraan 
V.  Lake  Shore,  etc.,  R  R,  84  N.  Y.,  157, 
185  (1881).  See,  also,  Curtis  v.  Leavitt 
15  N.  Y.,  1,  66  (1857) ;  Central  Gold,  etc., 
Co.  V.  Piatt,  3  Daly,  363;  Graham  v.  At- 
lantic, etc.,  Co.,  N.  Y.  Daily  Reg.,  Oct  14, 
1884.  The  courts  are  inclined  to  extend 
the  application  of  laws  which  foi-bid  a 
corporation  from  setting  up  the  defense 
of  usury.    Junction  R  R  v.  Bank  of 
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Where  a  corporation  has  used  its  surplus  earnings  to  improve  its 
property,  it  may  issue  bonds  to  its  stockholders  as  a  dividend  in 
lieu  of  a  cash  dividend.' 

§  764.  Bonds  issued  helowpar  for  property  or  construction  work  — 
Construction  contracts  and  performance. —  It  is  customary  to  issue 
the  bonds  of  a  corporation  in  payment  for  property  or  construc- 
tion work.  In  fact  this  is  the  favorite  mode  of  issuing  bonds  at 
less  than  their  par  value.  The  real  value  of  the  property  or  con- 
struction work  being  uncertain,  it  is  difficult  to  detect  the  real  price 


Ashland,  13  Wall.,  236  (1870) ;  Cromwell 
V.  County  of  Sac,  96  U.  S..  51  (1877). 
Coupons  at  an  illegal  rate  do  not  pre- 
vent a  recovery  of  the  sum  actually 
loaned  and  legal  interest.  Phil.,  etc., 
R.  R.  V.  Lewis,  33  Pa.  St,  33  (1859).  A 
foreign  corporation  cannot  set  up  the 
statute  of  limitations  in  New  York. 
Rathbun  v.  Northern  C.  E.  R,  50  N.  Y., 
656  (1873).  But  any  corporation  as 
assignee  of  a  usurious  contract  may  set 
it  up.  Merchants',  etc.,  Nat'l  Bank  v. 
Commercial,  etc.,  Co.,  49  N.  Y.,  635  (1873). 
'  In  the  case  of  Wood  v.  Lary,  134  N. 
Y.,  83  (1890),  the  court  sustained  the 
court  below  in  refusing  to  cancel  a 
mortgage  and  bonds,  the  bonds  having 
been  issued  as  a  bond  dividend  to  pre- 
ferred stockholders.  S.  C,  47  Hun,  550 ; 
State  V.  Baltimore,  etc.,  Co.,  6  Gill  (Md.), 
363  (1848);  Frank  v.  Edison,  etc.,  Co.,  N. 
Y.  L.  J.,  January  16,  1892 ;  id.,  January 
13,  1893.  The  case  of  Swift  v.  Smith,  3 
Cent.  Rep.,  899  (Md.,  1886),  is  in  point 
In  that  case  a  person  had  purchased  all 
the  stock  of  a  corporation  and  paid  for 
it  by  notes  secured  by  a  mortgage  of 
the  corporation  on  all  of  its  property. 
The  corporation  became  insolvent.  A 
general  creditor  of  the  corporation  at- 
tacked the  mortgage,  but  the  court  held 
that  it  was  legal  and  could  be  enforced 
by  the  person  to  whom  the  notes  were 
given.  The  court  said:  "A  man  can 
certainly  do  what  he  pleases  with  his 
own  property,  if  he  does  not  thereby 
prejudice  any  of  the  rights  of  subsisting 
creditors.  It  does  not  appear  that  any 
existing  creditors  were  injuriously  af- 
fected thereby."    Where  scrip  dividends 


convertible  into  bonds  run  to  the  holder, 
the  holder  may  sue  upon  them  in  his 
own  name.  Chaffee  v.  Rutland  R  R, 
55  Vt,  110,  139  (1883).  A  railroad  cor- 
poration may  issue  certificates  of  in- 
debtedness, which  the  company  agrees 
to  redeem  in  mioney  or  bonds.  Where 
the  president  causes  the  board  to  order 
a  gratuitous  distribution  of  bonds  among 
the  stockholders,  though  they  hold  five- 
sixths  of  the  stock,  there  being  dissent- 
ing stockholders,  the  company  may  en- 
join foreclosure.  Virginia,  etc.,  Ca  v. 
Mercantile  T.  Co.,  13  N.  Y.  Supp.,  529 
(1890).  Where  three  persons  own  all  the 
stock  of  a  company,  two  of  them  may 
buy  the  stock  of  the  third  and  give  the 
company's  notes  in  partial  payment  for 
the  same.  The  transaction  is  legal  in- 
asmuch as  no  one  is  injured  and  all  con- 
sent Neither  subsequent  purchasers  of 
the  stock,  nor  those  who  become  stock- 
holders after  the  notes  are  paid,  nor 
stockholders  who  consent  to  the  ar- 
rangement can  complain  of  it  Schil- 
ling, etc.,  Co.  V.  Schneider  et  at,  19  S. 
W.  Rep.,  67  (Mo.,  1892).  See,  also,  Bos- 
ton, etc.,  Co.  V.  Bankers',  etc.,  Co.,  36 
Fed.  Rep.,  388;  aff'd,  147  U.  S.,  431.  It 
on  demand  the  company  does  not  de- 
liver the  bonds,  the  holder  may  sue  for 
the  money.  Pusey  v.  N.  J.  R.  R,  14 
Abb.  Pr.  (N.  S.),  434  (1873).  A  corpora- 
tion cannot  have  its  mortgage  and  bonds 
declared  void  on  the  ground  that  they 
were  issued  to  its  stockholders,  and  were 
mostly  "  water,"  in  violation  of  a  consti- 
tutional provisipn.  Memphis,  etc.,  R  E. 
V.  Dow,  19  Fed.  Rep.,  888  (1884);  affd, 
120  U.  S.,  387. 
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at  which  the  bonds  are  issued;  and  when  it  is  borne  in  mind  that 
bonds  may  be  issued  below  par  even  when  issued  for  cash,  the 
safety  of  issuing  bonds  far  below  par  in  payment  for  property  or 
construction  work  becomes  apparent.  The  courts  have  quite  uni- 
formly sustained  such  issues  of  bonds  even  though  the  value  of  the 
property  or  construction  work  is  far  less  than  the  par  value  of  the 
bonds.' 


lln  the  case  White  Water  Valley 
Canal  Co.  v.  Vallette,  21  How.,  414  (1862), 
the  court  held  that  bonds  issued  in  pay- 
ment for  the  completion  of  a  canal  were 
legal,  although  the  sum  for  which  they 
were  issued  was  largely  greater  than  the 
estimated  cost  of  the  work.  In  that 
case  the  bonds  were  issued  at  about  fifty 
cents  on  the  dollar.  Boston,  etc.,  Co.  v. 
Bankers',  etc.,  Tel.  Co.,  36  Fed.  Rep.,  288 ; 
affirmed,  147 U.  S.,  431  (1893).  In  thatcase 
the  defendant,  in  order  to  control  the 
American  Eapid  Telegraph  Company, 
bought  the  stock  of  the  latter  company 
and  paid  for  it  by  giving  to  the  vendor 
stockholders'  first-mortgage  bonds  on 
all  the  property  of  the  American  Rapid 
Telegraph  Company,  those  bonds  being 
issued  to  the  defendant  under  the  de- 
fendant's contract  with  the  American, 
etc..  Company  to  construct  new  lines, 
etc.  When  the  bondholders  came  to 
foreclose,  the  defense  was  set  up  that  the 
transaction  was  fraudulent,  ultra  vires, 
illegal,  etc.  But  the  court  upheld  the 
bonds  and  enforced  the  mortgage.  A 
delivery  of  bonds  as  payment  in  advance 
for  services  to  be  rendered  in  selling 
other  bonds  cannot  be  rescinded,  where 
by  subsequent  agreement  a  loan  with 
the  bonds  as  collateral  was  negotiated, 
the  bonds  to  be  subsequently  sold. 
American,  etc.,  T.  Co.  v.  Toledo,  etc.,  R'y, 
47  Fed.  Rep.,  343  (1890).  The  plan  of 
issuing  large  quantities  of  stock  and 
bonds  of  a  railroad  company  to  a  con- 
tractor, the  bonds  being  all  "  water,"  is 
declared  illegal  in  Central  Trust  Co.  v. 
N.  Y.  City,  eta,  R.  R,  18  Abb.  N.  C, 
381,  395  (1887),  holding,  also,  that  the 
full  amount  of  the  bonds  can  be  claimed 
only  by  bona  fide  holders  without  no- 


tice, and  that  the  other  bonds  will  be 
paid  only  in  proportion  to  the  actual 
■value  of  the  property  given  to  the 
company  for  them.  The  celebrated 
case  of  Columbus,  etc.,  R  R.  v.  Burke 
is  in  point  here.  It  appears  that  in 
July,  1881,  Burke  purchased  the  en- 
tire capital  stock  (except  seven  shares 
which  seem  to  have  been  lost)  of  three 
coal-carrying  railroad  companies  in 
Ohio  and  consolidated  them.  He  owned 
alsp  the  stock  of  another  coal  and  rail- 
road company.  Accordingly  he  caused 
the  consolidated  company  to  issue 
$8,000,000  of  its  mortgage  bonds  in  pay- 
ment and  purchase  of  the  stock  oC  the 
coal  and  railroad  company,  which  was 
worth  less  than  $1,500,000.  He  then  sold 
the  bonds  and  kept  the  proceeds.  The 
bonds  recited  on  their  face  that  they 
were  for  double  tracking,  equipment 
and  improvement  purposes.  No  default 
was  ever  made  on  the  bonds.  They 
passed  into  bona  fide  hands.  The  con- 
solidated company  also  passed  into  other 
hands.  In  1887  or  thereabouts  the  com- 
pany commenced  suit  against  Burke 
and  others  to  compel  an  accounting  and 
to  reach  the  stock  of  the  company  which 
Burke  had  paid  for  out  of  the  proceeds 
of  the  $8,000,000  of  bonds.  A  prelimi- 
nary injunction  against  his  transferring 
the  stock  was  obtained,  and  his  motion 
to  dissolve  this  injunction  was  denied. 
Columbus,  etc.,  R'y  v.  Burke,  19  Week. 
L.  Bull.,  27  (Ohio,  1887).  Subsequently 
the  case  was  withdrawn  from  the  courts 
and  submitted  to  throe  arbitrators. 
These  arbitrators  decided  in  1888  that 
the  company  had  no  remedy.  Id.,  20 
Week.  Law  Bull,  287.  Then  a  bona 
fide  holder  of  some  of  the  bonds  brought 
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Generally  a  large  amount  of  stock  is  issued  together  with  a 
quantity  of  bonds  in  payment  for  the  property  or  construction 
work.  Upon  the  insolvency  of  the  company,  the  bonds  having 
passed  into  the  hands  of  hona  fide  holders,  these  holders  after  re- 
alizing what  they  can  from  the  propert}'  seek  to  hold  the  contract- 
ors liable  for  the  par  value  of  the  stock  on  the  theory  that  it  has 
never  been  paid  for.  The  great  weight  of  authority,  however, 
holds  that  the  contractors  are  not  liable  on  the  stock  whether  they 
have  disposed  of  it  or  not.^ 


a  suit  in  equity  in  the  Nev?  York  courts 
to  compel  Burke  to  account  to  the  cor- 
poration for  the  value  of  the  bonds  so 
taken  by  him.  A  demurrer  to  the  bill 
was  overruled,  Belden  v.  Burke,  N.  Y. 
L.  J.,  Nov.  3,  1890.  Upon  the  trial  of 
this  case,  however,  the  suit  was  dis- 
missed, chiefly  on  the  ground  that  the 
plaintifiE  bondholder  was  estopped  by  the 
fact  that  the  chain  of  title  of  his  bonds 
ran  through  the  guilty  parties  them- 
selves, and  on  the  ground  that  the  nego- 
tiability of  the  bonds  did  not  render  the 
mortgage  negotiable.  Id.,  Oct.  13,  '92, 
rev'd  Oct  13,  '93.  Next  came  a  suit  at  law 
by  the  company  to  compel  the  associates 
of  Burke  —  the  parties  to  whom  he  sold 
the  bonds  —  to  pay  over  the  proceeds  of 
the  bonds.  The  court  directed  a  verdict 
for  the  defendants  chiefly  on  the  ground 
that  all  the  stockholders  had  assented  to 
the  transaction.  Columbus,  etc.,  R'y  v. 
Lanier,  N.  Y.  L.  J.,  Feb.  4,  1893.  Where 
a  corporation  agrees  to  pay  for  a  rail- 
way by  bonds  upon  the  same  and  does 
not  fulfil],  the  vendor  may  hold  it  liable 
for  the  full  par  value  of  the  bonds  al- 
though they  are  worth  less  than  par. 
Texas,  etc.,  R'y  v.  Gentry,  8  S.  W.  Rep., 
98  (1888).    See,  also,  next  note. 

1  Where  all  the  stock  and  a  large 
quantity  of  bonds  are  issued  by  a  rail- 
road corporation  to  its  contractor  in 
payment  for  the  construction  of  the 
road,  the  contractor  is  not  liable  to  cor- 
porate creditors  on  the  stock,  even 
though  the  bonds  were  a  sufBcient  con- 
sideration for  building  the  i-oad,  unless 
the  corporate  creditoi's  prove  that  the 
stock  at  the  time  of  its  issue  had  a  real 


or  market  value.  "If,  when  disposed 
of  by  the  railroad  company,  it  was  with- 
out value,  no  wrong  was  done  to  cred- 
itors." Even  the  Missouri  constitution 
and  statutes  do  not  change  this  i-ule. 
Fogg  V.  Blair,  139  U.  S.,  118(1891);  Van 
Cott  V.  Van  Brunt,  82  N.  Y.,  535  (1880). 
The  doctrine  laid  down  in  Van  Cott  v. 
Van  Brunt  was  approved  in  Coe  v. 
East,  etc.,  R  R.,  52  Fed.  Rep.,  581  (1893). 
It  is  legal  for  a  railroad  company  to  is- 
sue bonds  and  stock  in  payment  for  the 
construction  of  its  road.  If  all  the  par- 
ties assent  no  one  can  complain.  "  As 
the  stock  was  issued  as  a  part  of  the 
consideration  for  construction  it  cannot 
be  said  that  it  was  taken  without  value 
given."  The  par  value  is  immaterial. 
"  The  fact  that  they  were  created  for 
an  expenditure  less  than  the  par  value 
of  the  aggregate  issues  of  capital  stock 
and  bonds  does  not  affect  the  question 
at  all."  Barr  v.  N.  Y.,  etc.,  R.  R.,  125 
N.  Y.,  263  (1891).  There  are  a  few  cases 
to  the  contrary.  In  the  case  of  North- 
western, etc.,  Ins.  Co.  v.  Cotton,  etc, 
Co.,  46  Fed.  Rep.,  22  (1891),  the  court 
held  that  where  property  worth  $157,000 
is  turned  into  a  corporation  for  $300,000, 
payable  in  $125,000  of  stock  and  $75,000 
of  bonds,  the  creditors  of  the  company 
might  hold  the  parties  liable  on  the 
stock  as  though  it  were  unpaid  stock, 
and  the  creditor  is  presumed  not  to 
have  known  of  the  transaction  when  he 
contracted  the  debt  Where  a  railroad 
worth  $113,000  is  sold  to  a  new  corpora- 
tion for  $1,130,000  of  bonds  and  all  its 
capital  stock,  the  transaction  is  fraud- 
ulent   The    bondholders   may   obtain 
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In  several  of  the  states  there  are  constitutional  and  statutory 
provisions  to  the  effect  that  fictitious  bonds  and  stock  shall  be 
void.  The  purpose  of  these  provisions  was  to  prevent  the  issue  of 
bonds  and  stock  at  a  price  far  below  par.  The  courts,  however, 
have  practically  construed  them  away.' 


judgment  against  the  company  on  their 
bonds  and  then  compel  the  stockhold- 
ers to  pay  the  full  par  value  of  their 
stock.  Preston  v.  Cincinnati,  etc.,  E.  R. 
Co.,  36  Fed.  Ecp„  54  (1888).  In  the  case 
of  Lloyd  V.  Preston,  146  U.  S.,  630  (1893), 
aff'g  36  Fed.  Rep.,  54  (1888),  where  the 
owner  of  a  railroad  sold  it  to  a  newly 
organized  corporation  for  stock  and 
bonds,  the  par  value  of  which  were 
fifty  times  the  real  value  of  the  rail- 
road, the  bondholders  and  other  cred- 
itors who  had  obtained  judgment 
against  the  corporation,  the  execution 
being  returned  and  satisfied,,  may  hold 
the  party  receiving  the  stock  liable 
thereon  on  the  ground  that  the  sub- 
scription price  of  such  stock  has  never 
been  paid.  The  court  said:  "The  en- 
tire organization  was  grossly  fraudu- 
lent from  first  to  last,  without  a  single 
honest  incident  or  redeeming  trait." 
Tlie  court  also  said:  "It  having  been 
found,  on  convincing  evidence,  that  the 
overvaluation  of  the  property  trans- 
ferred to  the  railway  company  by  Har- 
per, in  pretended  payment  of  the  sub- 
scriptions to  the  capital  stock,  was  so 
gross  and  obvious  as,  in  connection  with 
the  other  facts  in  the  case,  to  clearly  es- 
tiiblish  a  case  of  fraud,  and  to  entitle 
bona  fide  creditors  to  enforce  actual 
payment  by  the  subscribers,  it  only  re- 
mains to  consider  the  effect  of  the  de- 
fenses set  up.'' 

'  See  ch.  Ill,  §  47,  supra.  Thus,  al- 
though the  constitution  of  Arkansas 
prohibits  the  issue  of  stock  and  bonds 
except  for  value,  and  declares  void  all 
fictitious  stock  and  bonds,  the  supreme 
court  of  the  United  States  held  that 
although  property  worth  only  $1,300,000 
was  turned  in  to  a  corporation  for 
$1,300,000  of  stock  and  $3,600,000of  bonds, 
yet  that  the  bonds  were  valid.  Memphis, 
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etc.,  R  R.  Co.  V.  Dow,  130  U.  S.,  287. 
The  court  said :  "  Recurring  to  the  lan- 
guage employed  in  the  Arkansas  con- 
stitution, we  are  of  opinion  that  it  does 
not  necessarily  indicate  a  purpose  to 
make  the  validity  of  every  issue  of 
stock  or  bonds  by  a  private  corporation 
depend  upon  the  inquiry  whether  the 
money,  property  or  labor  actually  re- 
ceived therefor  was  of  equal  value  in 
the  market  with  the  stock  or  bonds  so 
issued.  It  is  not  clear,  from  the  words 
used,  that  the  framers  of  that  instru- 
ment intended  torestrict  private  corpo- 
rations—  at  least  when  acting  with  the 
approval  of  their  stockholders  —  in  the 
exchange  of  their  stock  or  bonds  for 
money,  property,  or  labor,  upon  such 
terms  as  they  deem  proper ;  provided, 
always,  the  transaction  is  a  real  one, 
based  upon  a  present  consideration,  and 
having  reference  to  legitimate  corporate 
purposes,  and  is  not  a  mere  device  to 
evade  the  law  and  accomplish  that 
which  is  forbidden.  We  cannot  suppose 
that  the  scheme  whereby  the  appellant 
acquired  the  property,  rights  and  privi- 
leges in  question,  for  a  given  amount  of 
its  stock  and  bonds,  falls  within  the 
prohibition  of  the  state  constitution. 
The  beneficial  owners  of  such  interests 
had  the  right  to  fix  the  terms  upon 
which  they  would  surrender  those  in- 
terests to  the  corporation  of  which 
they  were  to  be  the  sole  stockholders." 
See,  also,  the  important  case  of  Peoria, 
etc.,  R.  R.  V.  Thompson,  103  III,  187 
(1883),  where  a  very  large  amount  of 
bonds  and  cash  was  given  to  a  con- 
tractor for  consti-uction  work,  and  the 
bonds  were  upheld  by  the  court,  although 
prohibited  by  a  constitutional  provision, 
similar  to  that  in  Arkansas,  passed  upon 
in  the  case  cited  supra.  In  the  case  of 
Coe  V.  East,  etc.,  R  R,  53  Fed.  Rep.,  531 
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In  Ohio  the  issue  of  bonds  at  less  than  par  to  a  director  is  made 
illegaL^  The  invalidity  of  some  of  the  bonds,  however,  does  not 
render  invalid  the  mortgage  securing  the  bonds.* 


(1892X  the  court  held  that  the  above 
provision  in  Alabama  against  watered 
stock  and  bonds  did  not  invalidate 
bonds,  although  $10,000  of  bonds  and 
$10,000  of  stock  were  issued  for  every 
mile  of  road  constructed,  even  though 
it  cost  much  less  than  $20,000  cash  per 
mile.  Where  $100,000  of  bonds  and 
$125,000  of  stock  are  issued  in  payment 
of  construction  work  of  the  value  of 
$121,000,  the  bonds  are  vahd  and  may 
be  enforced  by  bona  fide  purchasers. 
Wood  V.  Corry,  etc.,  Co.,  44  Fed.  Rep., 
146  (1890).  This  last  case  held,  also,  that 
only  the  state  could  object  to  an  issue 
of  "watered"  stock  and  bonds  as  being 
in  violation  of  this  constitutional  pro- 
vision. In  the  case  of  Brown  v.  Duluth, 
etc.,  E'y,  53  Fed.  Rep.,  889  (1893),  the 
court  refused  to  enjoin  an  issue  of  stock, 
and  refused  to  cancel  stock  already 
issued,  although  $900,000  of  bonds  and 
$945,000  of  stock  were  issued  for  con- 
struction work  which  cost  $580,000.  The 
court  so  held,  although  the  statute  re- 
quired the  stock  to  be  fuUy  paid,  and 
prohibited  issues  except  for  property 
actually  received.  The  plaintiff,  how- 
ever, was  a  holder  who  purchased  with 
full  knowledge  of  the  facte.  The  court 
said :  "  This  statute  was  not  intended  to 
prevent  or  interfere  vdth  the  usual 
method  of  raising  money  to  build  rail- 
roads, or  for  any  legitimate  corporate 
purpose.  It  is  not  to  be  construed  as 
obstructive  to  the  extent  of  restrict- 
ing and  hampering  corporations  in 
their  internal  management,  and  em- 
barrass them  in  procuring  means  to 
carry  out  the  legitimate  purposes  of 
the  corporation ;  and  unless  it  appears 
that,  under  the  ^uise  of  building  its 
road,  bonds  and  stock  of  the  defendant 
company  are  to  be  issued  and  put  upon 
the  market  fraudulently,  that  do  not 
and  are  not  intended  to  represent  money 


and  property,  this  corporation  is  not 
prohibited  from  entering  into  a  real 
transaction,  based  upon  a  present  con- 
sideration, and  having  reference  to 
legitimate  corporate  purposes."  The 
court  also  said  that  "  such  a  provision 
does  not  necessarily  indicate  a  purpose 
to  make  the  validity  of  every  issue  of 
stock  or  bonds  by  a  corporation  depend 
upoii  the  inquiry  whether  the  money, 
property  or  labor  actually-  received 
therefor  was  of  equal  value  in  the  mar- 
ket with  the  stock  or  bonds  so  issued." 
A  contractor  who  receives  bonds  in 
payment  of  construction  work,  and 
sells  them,  cannot  claim  that  they  are 
void  as  contrary  to  the  statute  prohibit- 
ing "  watered  "  bonds.  Eeed's  Appeal, 
16  Atl.  Rep.,  100  (Pa.,  1888).  Where  a 
consohdated  company  of  New  York 
and  Pennsylvania  issues  bonds  in  New 
York,  fictitiously,  such  bonds  cannot  be 
enforced  in  Pennsylvania,  since  they  are 
void  by  its  constitution.  A  foreclosure 
in  New  York  of  the  mortgage  securing 
the  bonds  may  be  set  aside  and  the 
bonds  declared  void.  Pittsburgh,  etc.,  R. 
R.  Co.'s  Appeal,  4  Atl.  Repi,  385  (Pa., 
1886).  In  the  case  of  Pittsburgh,  etc.,  E. 
R.  V.  Rothschild,  4  Cent  Rep.,  107,  decided 
by  the  supreme  court  of  Pennsylvania 
in  1886,  the  court  held  that  bonds  issued 
in  contravention  of  section  7,  article  16, 
of  the  constitution  were  void  and  the 
mortgage  securing  them  was  void,  and 
a  foreclosure  of  such  mortgage  in  New 
York,  where  the  interstate  railroad  ran, 
was  not  good  as  to  the  part  of  the  rail- 
road in  Pennsylvania.  A  purchaser  of 
stock  that  has  voted  for.  an  issue  of 
"  watered  "  bonds  and  stock  is  estopped 
from  complaining,  even  though  the 
issue  was  prohibited  by  the  constitution 
of  the  state  —  Pennsylvania.  AVood  v. 
Corry,  etc,  Co.,  44  Fed.  Repi,  146  (1890 . 
1  Section  3313  of  the  Revised  Statutes 


2  Graham  v.  Boston,  etc.,  R.  R,  118  U.  &,  161  (1886). 
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Where  bonds  have  been  illegally  or  fraudulently  issued  the  court 
will  allow  those  which  are  in  the  hands  of  the  guilty  parties,  or 
persons  taking  with  notice,  to  be  collected  only  for  such  amounts 
as  were  actually  received  therefrom  by  the  corporation.  Bona  fide 
holders  may  collect  the  par  value.* 

Where  bonds  are  issued  to  a  contractor  in  payment  for  work 
which  he  afterwards  fails  to  complete,  the  bonds  cannot  be  enforced 
unless  they  have  passed  into  'bona fide  hands.^ 


of  Ohio  sets  forth  that  "all  capital 
stocks,  bonds,  notes  or  other  securities 
of  a  company  purchased  of  a  company 
by  a  director  thereof,  either  directly  or 
indirectly,  for  less  than  the  par  value 
thereof,  shall  be  null  and  void."  In  Za- 
briskie  v.  Oeveland,  C.  &  C.  R  R  Co.,  33 
How.,  381  (1859),  this  provision  was  held 
not  to  afiEect  the  liability  of  a  guarantor 
of  such  bonds.  But  in  Union  Trust  Co. 
V.  N.  Y.,  etc.,  R  R  Co.,  1  R'y  &  Corp.  L. 
J.,  50  (Ohio  Com.  PL,  1887),  the  court,  in 
applying  this  statute,  held  that,  where 
fifty  millions  of  paid-up  stock  and 
fifteen  millions  of  bonds  are  given  to  a 
syndicate  of  which  a  director  is  a  mem- 
ber, for  eighteen  millions  of  money,  the 
stock  and  bonds  and  the  mortgage  se- 
curing the  bonds  are  void. 

1  Thomas  v.  Brownville,  etc.,  R  R,  109 
TJ.  S.,  523  (1883).  See  Union  Trust  Ca 
V.  N.  Y.,  etc.,  R  R  Co.,  1  R'y  &  Corp.  L. 
J.,  50  (Ohio  Com.  PI.,  1887).  The  courts 
will  require  substantial  equity  to  be 
done  to  the  pereons  reteiving  "  watered  " 
bonds  before  requiring  them  to  account 
for  the  bonds.  Thus,  although  bonds 
are  irregularly  issued  to  a  contractor, 
yet  his  contract  is  not  held  invalid  un- 
less he  is  repaid  the  sums  actually  ex- 
pended in  good  faith  by  him  under  the 
contract  Porter  v.  Pittsburg,  etc.,  Co., 
130  U.  S.,  649,  673  (1887).  See,  also, 
§§  744,  763,  and  ch.  XXXIX;  Kappner 
V.  St  Louis,  etc.,  R  R,  5  Biss.,  387. 

2  State  V.  Brown,  6  AtL  Rep.,  173  iMd., 
1885) ;  Silliman  v.  Fredericksburg,  etc., 
R  R,  37  Gratt  (Va.),  119  (1876) ;  Chicago, 
eta,  R'y  v.  Loewenthal,  93  HI.,  438  (1879), 
holding  that  the  mortgage  becomes  in- 
valid.   Where  a  contractor  wh,o  is  paid 


in  stock  assigns  the  stock  and  then  fails 
to  complete  the  contract,  the  assignee 
who  took  with  full  knowledge  of  the 
contract  is  not  entitled  to  the  stock,  the 
contract  saying  that  if  it  was  not  per- 
formed it  should  be  null  and  void. 
Sargent  v.  Kansas,  etc.,  R  R,  39  Pac. 
Rep.,  1063  (Kan.,  1893).  Where,  accord- 
ing to  contract,  bonds  are  issued  to  a 
contractor  in  payment  for  work  before 
the  work  is  done,  a  purchaser  or  pledgee 
of  the  bonds  from  him  is  protected,  even 
though  he  took  the  bonds  with  full 
knowledge  of  all  the  facts.  Mercantile 
"t.  Co.  V.  Zancsville,  etc.,  R'y,  53  Fed. 
Rep.,  343  (Ohio,  1893).  It  is  no  defense 
to  bonds  in  hona  fide  hands  that  they 
were  issued  to  a  contractor  for  work 
which  he  did  not  finish  in  the  time 
agreed  upon.  McElratli  v.  Pittsburg, 
etc.,  R  R,  55  Pa.  St.  189  (1867).  Where 
a  contractor  who  has  been  paid  in  bonds 
in  advance  does  not  perform,  and  by 
compromise  he  gives  up  all  the  bonds 
except  a  few  which  it  is  agi'eed  he  may 
retain,  such  compromise  cannot  after- 
wards be  repudiated  by  the  company. 
Oregon,  eta.  R  R  w  Forrest  128  N.  Y., 
83  (1891).  The  court  will  not  enjoin  a 
corporation  from  selling  its  bonds  and 
stock,  although  a  contractor  is  entitled 
to  receive  them  after  his  contract  work 
is  finished.  The  theory  of  this  case  is 
that  the  court  could  not  compel  the 
contractor  to  perform,  and  hence  will 
not  enjoin-  the  other  party.  Peto  v. 
Brighton,  etc.,  E'y,  1  H.  &  M.,  468  (1863). 
When  one  telegraph  company  agrees  to 
extend  the  lines  of  another  telegraph 
company  and  agrees  to  take  pay  there- 
for in  advance  in  bonds  of  the  latter 


1313 


Digitized  by  Microsoft® 


§  765.] 


THE  ISSUE  OF   BONDS. 


[CH.  XLTL 


§  765.  Bona  fide  purchnsers  of  bonds  issued  at  less  than  their  par 
value  are  protected. —  The  courts  go  very  far  in  protecting  Imnafide 
holders  of  corporation  bonds,  and  will  uphold  and  enforce  sach 
bonds  ander  almost  all  circumstances.  The  defense  that  the  bond 
was  issued  below  par  does  not  avail  as  against  a  honafide  holder.* 

company,  and  then  ezchaitges  the  bonds 
-  for  the  stock  of  the  latter  corporation,  a 
snbseqaent  mortgagee  of  the  fiist  cor- 
poration cannot  attack  the  validity  of 
the  bonds  and  mortage  of  the  property 
of  the  second  corporation.  Boston,  etc^ 
Ca  V.  Bankers',  eta,  Ca,  36  Fed.  Bepi, 
288  (188St  The  case  Boston,  etc.,  Ca  r. 
Bankers',  etc.,  Ca.  36  Fed.  Rep.,  288.  was 
a£5rmed  sub  nom.  United  Hones  TeL 
Ca  V.  Boston,  etc.,  Co,  147  U.  S.,  431. 
The  court  said  in  regard  to  the  method 
of  inning  the  stocks  and  bonds:  "It 
violated  no  principle  of  law  and  no  rule 
of  good  morals."  Bonds  which  are  to 
be  issued  for  bailding  an  extension 
must  be  deUvered  when  the  extension 
is  completed.  San  AntODia  etc.,  Ca  v. 
Bnsch,  21  &  W.  Rep,  164  (Tex..  1893«. 
Where  a  road  agrees  to  i^ne  bonds  and 
fails  to  do  so,  the  measure  of  damages 
is  the  highest  market  price  of  the  bonds 
between  the  time  they  should  have  been 
delivered  and  the  time  of  the  trial,  with 
interest  thereon,  irrespective  of  the  price 
which  was  to  be  paid  for  the  bonds. 
San  Antonio,  eta.  Ca  r.  Bnsch,  21  Sl  W. 
BepL,  164  (Tex,  1^93).  Although  a  party 
to  whom  bonds  and  stock  have  been 
sold  or  issued  to  be  paid  for  in  instal- 
menis  has  paid  in  part  and  is  unable  to 
pay  the  remainder,  the  vendor  cannot 
rescind  and  demand  back  the  securities 
onles  he  returns  tiie  money  already 
paid.  American  Water-works  Ca  r. 
Venner,  18  X.  T.  Supp.,  379  (1892X 
Where  a  corporation  deposit  stock  vrith 
its  treasurer  to  be  deliv««d  in  payment 
for  property  according  to  contract,  the 
treasurer  is  liable  in  trover  for  the  value 
of  the  stock  if  he  refuses  to  deliver  the 
stock  to  the  party  after  such  party  has 
completed  the  contract.  McDonald  c 
HcKinnon,  53  N.  W.  Bep.,  303  (Mich., 
X892),    See,  alsoi,  §  24,  swpra.    Fwm  of 


a  syndicate  contract  to  build  the  South- 
ern Pennsyl  vania  Railroad.  Action  by  a 
member  to  break  it  up.  Xo  injunction 
pendente  lite.  Bagaley  c  Vanderbilt, 
16  AMx  X.  C.  359(1885). 

1  Ck>npon  bonds  of  a  railroad  company 
"payable  to  bearer  pass  by  delivery; 
and  a  bona  fide  purchaser  of  them  be- 
fore maturity  takes  fliem  freed  from 
any  equities  that  might  have  been  set 
up  against  the  original  holders  of  them. 
The  burden  of  proof  is  on  him  who  ai- 
sails  the  bona  fides  of  such  purchase." 
Kneeland  v.  Lawrence,  140  V.  S..  209 
(1891);  Ellsworth  r.  SL  Louis,  etc.,  R  R 
Ca,  9^  X.  Y..  553  llSSoi,  where  the  issue 
below  par  was  even  prohibited  by  stat- 
ute ;  Ex  parU  Choriey,  L.  R.,  11  Eq..  157 
(1?70);  PhiL.  etc.,  R  R  Ca  r.  Lewis.  33 
Pa.  St,  33  (1859)— two  cases  in  which 
the  corporation  received  nothing  for  tlie 
bonds :  Woods  v.  lawrence  County,  1 
Black.  386  (1861);  Mercer  County  n 
Hacket,  1  Wall,  m  (lS68i:  WhitiiOT  n. 
Peay.  34  Art.  22  (1S62 '.  a  case  of  pledge 
of  bonds.  A  bond  like  a  note  purchased 
bv  a  bona  fide  party  may  be  enforced  at 
its  par  value  although  purchased  at  less 
Hian  the  par  value.  Cromwell  r.  (bounty 
of  Sac,  96  TJ.  S,  51  (ISTTV.  Bronsou  n 
La  Crosse,  etc.,  R  R,  2  WalL,  283  0^631 : 
Alexander  r.  Atlantic,  etc,  R  R.  67 
N.  a,  198  (18T2);  Rattway  Ca  v.  Spragoe. 
103  U.  S..  756  (ISSO),  where  nothing  was 
received  by  the  corporation  for  the 
bonds;  Grand  Rapids,  etc,  R  R  c  San- 
ders, 17  Hun,  552  (lS791i  After  many 
3rear^  delay  in  foreclosing  such  a  lien, 
the  court  will  scrutinize  closely  the 
validity  of  the  bonda  A  purchaser  of 
the  bonds  at  from  three  to  twenty  cents 
on  the  dollar,  after  such  ineffectual 
foreclosure,  and  after  the  unpaid  accrued 
interest  nearly  equaled  the  principal,  is 
not  a  bona  fide  porchaser,  and  if  the 
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§  766.  Fraudulent  issues  of  hands  and  issues  to  the  directors  or 
through  directors  who  are  "  dummies  "  or  to  construction  companies 
in  which  the  directors  are  interested. —  It  is  an  old  and  well  estab- 
lished principle  of  law  that  a  director  is  disqualified  from  contract- 


original  issue  was  for  no  consideration 
he  cannot  enforce  them.  But  a  bona 
fide  purchaser  from  him,  and  any  sub- 
sequent purchaser  from  such  bona  fide 
purchaser,  may  enforce  the  bonds. 
Bona  fides  must  be  proved  in  such  a 
case.  Simmons  v.  Taylor,  38  Fed.  Rep., 
683  (1889).  A  purchaser  may  be  bona 
fide  although  he  took  the  bonds  in  ex- 
change for  other  bonds  worth  only  ten 
cents  on  the  dollar.  Morton,  etc.,  Co.  v. 
Selma,  etc.,  E'y,  79  Ala.,  590  (1885). 

Bona  fide  purchasers  of  bonds  from  a 
contractor  are  not  affected  by  the  fact 
that  he  did  not  complete  the  work  accord- 
ing to  contract,  for  which  he  received  the 
bonds  in  payment.  McElrath  v.  Pitts- 
burg, etc,  E.  R,  .55  Pa.  St,  189  (1867). 
The  fact  that  the  proceeds  received  from 
the  sale  of  the  bonds  are  misappropri- 
ated by  the  stockholders  does  not  affect 
the  validity  of  the  bonds  in  bona  fide 
hands.  North  Car.  E.  R  w  Drew,  3 
Woods,  692  (1879).  The  bona  fide  pur- 
chaser is  not  affected  by  the  fact  that 
the  president  sold  the  bonds  and  used 
all  the  proceeds  for  his  individual 
purposes.  Phil.,  etc.,  R.  R.  v.  Lewis, 
38  Pa.  St,  33  (1859).  Where  bonds 
hav3  been  illegally  or  fraudulently  is- 
sued the  court  will  allow  those  which 
are  in  the  hands  of  the  guilty  parties 
or  persons  taking  with  notice  only  for 
such  amounts  as  were  actually  received 
therefor  by  the  corporation.  Bona  fide 
holders  may  collect  the  par  value. 
Thomas  v.  Browpville,  etc..  R  R,  109 
U.  a,  532(1883).  See  Union  Trust  Co.  v. 
N.  Y.,  etc.,  R  R  Co..  1  R'y  &  Corp.  L.  J., 
50  (Ohio  Com.  PI.,  1887).  Bona  fides  is 
not  presumed  where  the  fraudulent 
issue  has  been  proved.  Oilman  v.  New 
Orleans,  etc.,  R  R,  73  Ala.,  566  (1883). 
Where  overdue  railroad  mortgage 
bonds,  which  belong  to  the  railroad 
company,  are  bought  at  forty  cents  on 


the  dollar  from  the  vice-president  of  the 
company  after  suit  to  foreclose  has 
been  begun,  and  a  receiver  has  taken 
possession  of  the  mortgaged  property, 
the  purchasers  of  such  bonds  are  not 
bona  fide  holders  whei-e  inquiry  on  their 
part  would  have  shown  that  the  vice- 
president  had  no  authority  to  sell  the 
bonds.  American,  etc.,  Co.  v.  St  Louis, 
etc.,  Co..  43  Fed.  Rep.,  819  (1890)  A 
person  who  purchases  four  bonds  of 
$1,000  each  for  $150  is  bound  to  inquire 
into  the  legality  of  the  issue.  Riggs  v. 
Penn.,  etc.,  R.  R,  16  Fed.  Rep.,  804  (1883). 
Where  bonds  have  been  declared  void 
for  fraud  a  partner  of  one  of  tlie  con- 
spirators is  not  a  bona  fide  purchaser, 
when  he  took  the  bonds  in  payment  of 
construction  work.  Smith  v.  Florida, 
etc.,  R  R,  43  Fed.  Rep.,  731  (1890). 
Where  a  purchaser  of  bonds  knows  that 
he  is  purchasing  from  anagent  of  the 
corporation  and  that  the  agent  intends 
to  use  the  proceeds  for  his  private  pur- 
poses, he  is  not  a  bona  fide  purchaser. 
Chew  V.  Henrietta,  etc.,  Co.,  3  Fed.  Rep., 
5  (1880).  Where  the  holder  is  not  a  bona 
fide  purchaser  he  stands  in  the  shoes  of 
his  vendor,  and  where  the  officers  use 
the  corporate  bonds  to  pay  the  debts  of 
other  corporations  illegally,  the  court 
will  order  the  bonds  and  mortgage  can- 
celed, there  being  no  bona  fide  holders 
of  the  bonds.  City  of  Chicago  v.  Cam- 
eron, 120  111.,  447  (1887).  The  bona  fide 
purchaser  of  municipal  bonds  may  en- 
force them,  although  the  railroad  to 
which  they  were  issued  sold  them  at 
a  discount  of  twenty-five  per  cent,  con- 
trary to  the  charter.  Wood,  etc.,  v.  Law- 
rence County,  1  Black,  386  (1861).  A 
partner  of  one  of  the  contractors  who 
is  a  party  to  a  fraudulent  issue  of  bonds 
was  held  not  to  be  a  bona  fide  purchaser 
under  the  fack>  in  the  case.  Smith  t;. 
Florida,  etc..  R  R,  43  Fed.   Rep.,  731. 
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ing  with  his  corporation.  He  is  acting  as  a  trustee,  and  as  trustee 
cannot  contract  with  himself  as  an  individual.^  In  England  it  is 
held  that  a  director  may  buy  bonds  at  less  than  par.^ 

Among  the  many  acts  and  contracts  which  he  thus  is  disqualified 
from  doing  is  that  of  purchasing  from  the  corporation  its  bonds  at 
less  than  par.  Any  stockholder  may  object  to  such  bonds  even 
though  thej'  were  issued  to  the  directors  for  construction  work. 
Upon  such  objection,  the  mortgage  securing  the  bonds  being  under 
foreclosure,  the  court  will  allow  the  bondholders  taking  with  no- 
tice to  prove  only  such  part  of  the  bonds  as  represent  actual  cash 
invested,  while  'bonafide  holders  may  enforce  their  bonds  for  the 
full  par  value.' 

If,  however,  all  the  stockholders  assent  and  the  general  cred- 
itors of  the  corporation  are  not  injured,  the  issue  is  legal.*    In 


(1890),  a  case  involving  the  bonds  -whicli 
were  passed  upon  in  Schutte  v.  Rail- 
road, 103  U.  a,  127,  and  Trask  v.  Railroad, 
134  id.,  515.  Though  the  directors  fraud- 
ulently issue  bonds  to  another  railroad 
to  build  the  latter,  and  the  latter  uses 
the  proceeds  to  purchase  control  of  the 
former,  the  bona  fide  holders  of  the 
bonds  are  protected.  State  v.  Brown,  6 
AtL  Rep.,  172- (Md.,  1885).  Bonds  issued 
below  par  or  without  consideration  are 
nevertheless  valid  in  bona  fide  hands. 
Ex  parte  Chorley,  L  R.,  11  Eq.,  157 
(1870). 

iSee  ch.  XXXIX,  infra. 

^In  re  Champagnie,  L.  R,  4  Ch.  D., 
470.  A  purchaser  at  ninety  cents  on  the 
dollar  of  bonds  issued  to  a  director  at 
seventy  cents  is  protected,  even  though 
he  was  informed  of  the  facts.  Union, 
etG,  Co.  V.  Southern,  etc.,  Co.,  51  Fed. 
Rep.,  840  (1892). 

3  Thomas  v.  Brownville,  etc.,  R  R,  109 
TJ.  a,  532  (1883);  As  to  bona  fide  hold- 
ers, see  notes  supra.  See,  also,  Wardell 
V.  Union,  etc.,  R  R,  103  U.  a,  651 
(1880) ;  4  Dill.,  389.  Where  the  incorpo- 
rating act  requires  all  the  proceeds  of  sales 
of  lots  by  a  cemetery  company  to  be 
used  for  embellishments,  and  the  direct- 
ors proceed  to  buy  land  for  a  considera- 
tion of  $500,000  in  bonds,  of  which  bonds 
$480,000  are  turned  back  by  the  vendor 
to  the  directors,  who  divide  them  among 


themselves,  the  bonds  are  void  in  the 
hands  of  directors.  The  directors  in 
this  case  had  erected  over  the  entrance 
to  the  cemetery  a  statue  of  Immortality, 
and  had  done  so  "  with  great  pomp  and 
solemnity."  Campbell  v.  Cypress,  etc.. 
Cemetery,  41  N.  Y.,  34  (1869).  Bonds 
may  be  issued  by  a  corporation  to  a  di- 
rector as  security  for  a  debt  from  it  io 
him.  A  director  cannot  buy  bonds  from 
the  corporation  at  less  than  par,  except 
at  the  risk  that  the  company  will  undo 
the  transaction.  A  director  must  'give 
up  bonds  which  he  takes  as  a  bonus  on 
his  subscription.  But  the  bonafide  pur- 
chasers may  enforce  them.  Duncombf. 
N.  T.,  etc.,  R  R,  84  N.  Y.,  190  (1881). 
Fraud  in  issuing  them  to  a  director  does 
not  aflfect  a  bona  fide  purchaser.  Hu- 
lett's  Case,  2  J.  &  a.  306  (18C2X  For  a 
case  that  carefully  considers  the  facts 
which  render  certain  bonds  legal  and 
others  fraudulent,  see  Bronson  v.  La 
Crosse  R.  R,  3  Wall.,  283  (1863).  Seven 
years'  delay  in  complaining  that  the  di- 
rectoi-s  issued  bonds  to  themselves  for 
no  consideration  and  then  foreclosed 
and  bought  the  road  in  is  fatal.  Burgess 
u  St  Louis,  eta,  R  R,  12  a  W.  Rep., 
1050  (Ma,  1890).  On  this  subject  of 
laches  see,  also,  ch.  XLIV,  supra. 

*  Bonds  issued  at  their  full  par  value 
to  the  president  in  payment  for  work 
done  by  him  under  a  contract  between 
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Ohio  this  disqualification  of  directors  from  purchasing  from  the 
corporation  its  bonds  at  a  discount  is  embodied  in  the  statutes,  and 
the  bonds  are  declared  not  merely  voidable  but  absolutely  void.' 
It  is  of  course  legal  for  the  company  to  sell  its  bonds  to  stock- 
holders.' 

A  more  difficult  question  arises  when  bonds  are  issued  to  persons 
who  control  the  directors  of  the  company,  such  directors  being 
mere  "  dummies "  of  the  persons  to  whom  the  bonds  are  issued. 
There  have  been  decisions  to  the  effect  that  bonds  issued  below 
par  to  the  persons  who  have  put  in  their  "  dummies  "  as  directors 
of  the  company  are  invalid  and  may  be  attacked  by  stockholders 
or  corporate  creditors  or  by  the  corporation  itself.'    If,  however, 


himself  and  his  company  are  valid  and 
enforceable,  where  all  the  stockholders 
assented  to  such  contract.  Arkansas, 
etc.,  Co.  V.  Farmers',  etc.,  Co.,  33  Pac. 
Eep.,  954  (Colo.,  1889).  See,  also, 
ch.  XLIV,  supra. 

1  Union  Trust  Co.  v.  N.  Y.,  etc.,  E.  R, 
1  Ry  &  Corp.  L.  J.,  50  (Ohio  Com.  PI., 
1887)l  The  court  applied  the  statute 
and  held  that  where  fifty  millions  of 
paid-up  stock  and  fifteen  millions  of 
bonds  were  issued  to  a  syndicate,  of 
which  a  director  was  a  member,  for 
eighteen  millions  of  money,  the  stock, 
bonds  and  mortgage  were  void.  The 
bondholders  became  unsecured  credit- 
ors, the  bona  fide  holders  being  unse- 
cured creditors  to  the  amount  of  the 
par  value  of  their  bonds>and  interest, 
and  the  other  holders  being  unsecured 
creditors  to  the  amount  actually  in- 
vested by  them. 

2  The  holder  of  a  majority  of  the  stock 
of  a  railroad  company  may  legally  cause 
its  bonds  to  be  issued  to  himself  at 
ninety  cents  on  a  dollar  in  payment  of 
a  debt  due  him.  Gloninger  v.  Pitts- 
burgh, etc.,  R  R.,  31  Atl.  Eep.,  311  (Pa, 
18?1)l  a  stockholder  may  of  course 
purchase  bonds  upon  their  original 
issue  by  the  corporation.  Bergen  v. 
Porpoise,  etc.,  Co.,  8  Atl.  Eep.,  533 
(N.  J.,  1887). 

'  In  the  case  of  Central  Trust  Co.  v. 

N.  y.,  etc.,  E.  R,  18  Abb.   N.  C,  381 

(1887),    the    foreclosure    of   a    railroad 

mortgage  was  sought.    The  corporation 

(77) 


defended  against  the  bonds  on  the 
ground  that  they  were  issued  below  par 
to  persons  who  controlled  the  board  of 
directors  by  means  of  "  dummies."  The 
court  sustained  this  contention  and  held 
that  the  bonds  still  in  the  hands  of  the 
guilty  parties  must  be  reduced  in 
amount  to  the  amount  actually  paid 
therefor.  Judge  Andrews  said :  "  Upon 
principle  it  would  seem  that  whatever 
practical  diflSculties  might  arise  in  as- 
certaining the  facts  in  any  given  case,  if 
it  were  proven  that  a  board  of  directors 
had  literally  no  wills  of  their  own,  but 
merely  carried  out  the  orders  of  a  third 
person  in  making  a  contract,  the  cor- 
poration should,  if  it  desired,  be  relieved 
from  the  contract,  without  being  com- 
pelled to  prove  that  it  was  fraudulent 
or  disadvantageous  to  the  company. 
It  seems  to  be  rather  a  dangerous  doc- 
trine to  hold  that,  as  a  matter. of  law,  a 
board  of  directors  who  are  mere  dum- 
mies can  irrevocably  bind  a  corporation 
by  a  contract  with  the  person  who  has 
placed  them  in  office  for  the  express 
purpose  of  having  them  make  the  con- 
tract" In  the  case  of  Cleveland  Rolling 
M.  Co.  V.  Crawford,  R'y  &  Corp.  L.  J. 
(111.  Cir.  Ct,  1891),  corporate  creditors 
sought  to  hold  the  defendant  liable  for 
corporate  debts,  by  reason  of  the  fact 
that  bonds  and  stocks,  whose  par  value 
was  four  times  greater  than  the  value 
of  construction  work  done  by  defend- 
ant, had  been  issued  to  defendant  for 
construction  work,  and  that  the  corpo- 
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these  decisions  are  correct,  it  is  difficult  to  see  how  railroads  are  to 
be  built  and  corporate  enterprises  launched.  The  usual  way  to  ob- 
tain the  necessary  funds  is  by  the  sale  of  stock  and  bonds  at  less 
than  par,  and  the  only  mode  of  profit  to  the  originators,  promoters 
and  builders  is  by  taking  the  construction  contract  or  by  realizing 
a  profit  by  the  sale  of  the  stock  and  bonds.  Unless  there  Is  a 
profit  they  will  not  undergo  the  labor,  time  and  care.  It  is  easy 
to  declare  that  the  board  of  directors  must  be  independent  of  the 
parties  who  furnish  the  money  or  talent  to  carry  the  enterprise 
through  and  realize  a  profit,  but  as  a  matter  of  fact,  the  directors 
are  always  friends  of  the  promoters  or  are  "  dummies  "  of  the  pro- 
moters. In  either  case  they  readily  vote  as  the  promoters  M'ish. 
Theoretically  the  principle  of  law  laid  down  above  may  be  correct, 
but  practically  it  would  overthrow  probably  nine-tenths  of  the 
railroad  construction  contracts.  The  law  should  render  such  con- 
tracts void  only  when  they  are  actually  fraudulent.  The  fraud 
should  not  be  implied. 

It  is  fraudulent  for  the  directors  to  vote  to  issue  a  large  amount 
of  bonds,  at  less  than  their  real  value,  to  a  construction  company 
in  which  they  have  stock  or  in  which  they  are  directors.'  If,  how- 
ever, all  the  stockholders  assent,  the  contract  and  issue  are  legal.* 
It  is  fraudulent  to  issue  bonds  at  less  than  their  actual  value  in 
order  to  defraud  other  creditors  and  the  stockholders  and  buy  in 
the  property  cheaply  at  foreclosure  sale.' 

ration  was  controlled  by  defendant  two  contractors  cause  a  railroad  corpo- 
through  "  dummies."  A  demurrer  Was  ration  to  be  formed,  in  which  one  con- 
overruled,  the  court  saying :  "He  could  tractor  becomes  a  director  and  the 
no  more  shield  himself  behind  the  nom-  other  directors  are  clerks  of  the  second 
inal  action  of  the  corporation  by  its  contractor,  and  the  construction  con- 
"  dummy"  board  of  directors  than  a  tract  is  made  with  these  two  by  means 
guardian  or  executor  de  sow /or(  could  of  "  dummy  "  intermediaries  at  an  im- 
shield  himself  behind  the  accounts  of  provident  price,  one  of  the  contractors 
the  legal  guardian  or  executor  pro-  cannot  compel  the  other  to  divide  the 
cured  to  be  made  in  the  name  of  such  profits.  Jackson  v.  McLean,  36  Fed. 
legal  guardian  or  executor."  Where  Rep.,  213  (1888).  See,  also,  ch.  XXXIX, 
two  persons  organize  a  railroad  corpo-  supra,  §  663a. 
ration  by  means  of  "  dummy  "  stock-  i  See  §g  649,  663a. 
holders,  their  clerks  and  employees,  and  2  Coe  v.  East,  etc.,  R  R,  53  Fed.  Rep., 
put  their  clerks,  etc.,  in  as  "dummy"  531(1892). 

directors,  and  these  "dummies"  issue  'A  foreclosure  sale  based  on  fraud- 
all  the  stock  and  a  large  mortgage  on  ulently  issued  bonds  will  be  set  aside  as 
the  corporate  property  to  the  two  pro-  against  purchasers  with  notice,  and  such 
meters  for  construction  work,  one  of  purchasera  held  liable  for  the  real  value 
the  promoters  cannot  call  the  other  to  of  the  road.  Drury  v.  Cross,  7  Wall., 
an  account  The  court  will  not  aid  the  299  (1868).  Judgment  creditors  may 
fraud.  Jackson  v.  McLean's  Ex'r,  18  bring  an  action  to  set  aside  a  mortgage 
S.  W.  Rep.,  393  (Mo!,  1890).    And  where  and  to  restrain  a  foreclosure,  where  the 
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1 767.  Who  may  complain  of  an  issve  of  londs  at  less.tTmn  par  — 
Stockholders  —  The  corporation  itself  —  Corporate  creditors. — 
Even  though  the  validity  of  an  issue  of  bonds  is  questionable,  yet 
it  is  not  every  person  who  can  complain.  A  stockholder  may  en- 
join the  issue  or  cause  it  to  be  set  aside  where  it  is  fraudulent  or 
beyond  the  powers  of  the  corporation.'  But  all  stockholders  who 
have  assented  to  the  issue  and  all  transferees  of  their  stock 
estopped  from  objecting  to  the  bonds.' 


are 


bonds  secured  thereby  were  issued  to 
the  stockholders  for  purposes  foreign  to 
the  corporate  purposes,  in  fraud  of  cor- 
porate creditors,  the  object  being  to 
close  out  the  property  and  organize  a 
new  corporation  for  the  purpose  of  go- 
ing on  with  the  business.  Phenix  Nat'l 
Bank  v.  Cleveland  Co.,  11  N.  Y.  Supp., 
873  (1890).  For  an  issue  of  bonds  fraud- 
ulently by  issuing  them  in  pledge  and 
then  purchasing  the  bonds  at  a  pledgee's 
sale,  see  James  v.  Railroad  Co.,  6  Wall., 
752  (1867). 

'  See  chs.  XXXIX  and  XL,  supra.  A 
stockholder  may  object  to  the  payment 
of  bonds  issued  to  other  stockholders  for 
construction  work  which  was  never  per- 
formed. But  bona  fide  holders  of  the 
bonds  are  protected.  State  v.  Brown,  6 
Atl.  Eep.,  172  (Md.,  1885).  Where  bonds 
have  been  illegally  or  fraudulently  is- 
sued and  stockholders  may  object,  the 
court  will  allow  those  which  are  in  the 
hands  of  the  guilty  parties  or  persons 
taking  with  notice  to  be  collected  only 
for  such  amounts  as  were  actually  re- 
ceived therefrom  by  the  corporation. 
Bona  fide  holders  may  collect  the  par 
valua  Thomas  v.  Brownville,  etc.,  R  E., 
109  U.  S.,  522  (1883). 

2 Seech.  XLIV,  and  §  735,  supra.  A 
subsequent  purchaser  of  the  stock  can- 
not complain  where  the  stock  which  he 
holds  has  ratified  the  transaction.  Sev- 
eral of  the  cases  cited  above  expressly 
state  this  to  be  the  law,  and  there  are 
many  other  decisions  to  the  same  effect 
In  the  case  of  Matter  of  Syracuse,  etc., 
R  R  Co.,  9t  N.  Y.,  1,  the  court  said  of 
the  plaintiff  stockholder  who  had  pur- 
chased his  stock  after  the  transaction : 


"  He  was  not  a  stockholder  or  an  elector, 
and  if  it  be  claimed  that  he  represents 
those  from  whom  he  acquired  his  cer- 
tificate of  stock,  the  answer  is  that  they 
are  the  very  parties  who  committed  the 
wrong  which  the  court  was  asked  to 
redress."  See,  also,  cases  cited  in  §§  40, 
733.  In  the  case  at  Stewart  v.  St  Louis, 
etc.,  R  R  Co.,  41  Fed.  Rep.,  733,  where 
a  railroad  road-bed  worth  $2,000  was 
turned  in  to  a  corporation  for  |200,000.of 
its  notes  and  $3,600,000  of  its  stock,  the 
court  held  that  the  notes  were  good  and 
could  be  collected.  The  court  said :  "  It 
does  not  appear  in  this  case  that  there 
was  any  deception  or  fraud  practiced 
by  the  parties.  The  property  was  open 
to  inspection,  and  the  approximate  cost 
of  constructing  it  was  easilj'  obtainable. 
Its  value  to  the  company  for  the  pur- 
pose desired  was  not  difficult  to  ascer- 
tain. I  find  no  evidence  of  any  repre- 
sentations as  to  its  value  or  cost  or  pur- 
chase price  made  by  the  parties  selling ; 
but  there  is  record  evidence  that  the 
board  of  directors,  several  months  after 
the  sale  and  with  full  knowledge  of  the 
transaction,  formally  approved  and  rat- 
ified it,  and  not  only  that,  but  subse- 
quently, at  a  meeting  of  all  the  stock- 
holders, the  transaction  was  again  rati- 
fied. Now,  who  was  defrauded  or 
deceived?  All  parties  —  directors  and 
stockholders  —  assented  to  it ;  and, 
surely,  subsequent  purchasers  of  stock, 
or  the  corporation  itself,  cannot  now 
object  to  it.  It  is  true  the  vendors  got 
a  very  large  advance  on  the  price  they 
paid,  but  that  is  not  alone  the  test  by 
which  the  bona  fides  of  the  transaction  , 
is  to  be  tried.    To  them  as  individuals 
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The  attorney-general,  in  behalf  of  the  state,  certainly  cannot  en- 
join the  issue.' 

A  judgment  creditor  may  attack  the  legality  of  the  bonds  or  of 


the  property  was  of  little  or  jio  value. 
To  the  railroad  company,  it  could  be 
made  worth  the  price  paid  for  it ;  and 
the  vendors  ^ent  every  energy  to  make 
the  property  useful  to  the  company  and 
to  make  the  enterprise  successful,  for 
their  chances  of  making  money  or  any 
other  value  for  the  property  depended 
.  very  largely  on  the  result  As  before 
remarked,  parties  taking  stock  after- 
wards in  the  company  cannot  complain 
of  the  purchase.  The  records  of  the 
company  showed  the  transaction.  It 
was  not  kept  a  secret  There  was  no 
law  compelling  any  person  or  munici- 
pality to  take  stock  in  the  company 
unless  they  voluntarily  chose  to  do  so ; 
and  if  they  were  deceived  by  misrepre- 
sentations of  the  officers,  their  cause  of 
action  rests  on  that  deception  and  not 
on  an  attack  on  the  original  contract  of 
purchase.''  A  purchaser  of  stock  that 
has  voted  for  an  issue  of  "  watered " 
bonds  and  stock  is  estopped  from  com- 
plaining, even  though  the  issue  was 
prohibited  by  the  constitution  of  the 
state  —  Pennsylvania.  Wood  v.  Corry, 
etc.,  Co.,  44  Fed.  Eep.,  146  (1890).  Al- 
though the  bonds  are  sold  at  sixty-five 
to  seventy  cents  on  the  dollar,  and  the 
purchaser  holds  a  majority  of  the  stock 
of  the  company  and  controls  it,  yet  the 
bonds  cannot  be  attacked  by  a  stock- 
holder who  has  acquiesced  in  their  issue 
for  eleven  years.  Alexander  v.  Searcy, 
8  S.  E.  Rep.,  630  (Ga.,  1889). 

1  Injunction  is  not  the  proper  remedy 
for  the  state  in  objecting  to  ultra  vires 
acts  of  corporations.  Quo  warranto  is 
its  remedy.  See  §  635.  In  the  case  of 
Columbus,  etc.,  E'y  Co.  v.  Burke,  supra, 
the  arbitrators  said :  "  The  theory  that  a 
corporation,  even  when  exercising  pub- 
lic franchises,  holds  its  property  upon 
any  trust  in  favor  of  the  public,  was 
met  and  unqualifiedly  denied  by  Chan- 
cellor Kent  in  his  luminous  and  learned 


opinion  in  the  great  case  of  Attorney- 
General  V.  TJtica  Insurance  Co.,  2  Johns. 
Ch.,  471,  where  it  was  jield  that  equity 
had  no  jurisdiction  of  a  bill  filed  by  the 
attorney-general  to  enjoin  the  defend- 
ant from  carrying  on  the  business  of 
banking  in  violation  of  the  statute.  In 
adverting  to  the  class  of  cases  in  which 
the  English  court  of  chancery  had  exer- 
cised control  over  corporations  for 
breach  of  trust,  Chancellor  Kent  pointed 
out  that  in  every  instance  the  jurisdic- 
tioil  had  been  confined  to  charitable  in- 
stitutions. He  cited  with  evident  ap- 
proval the  case  of  The  Mayor  and 
Commonalty  of  Colchester  v.  Lotten,  1 
Ves.  &  B.,  S26,  which  was  a  bill  to  set 
aside  a  mortgage  of  corporate  property 
as  unduly  made  by  an  officer  of  the 
corporation,  under  the  corporate  seal, 
for  purposes  not  corporate,  in  which  he 
said  the  lord  chancellor  had  held  that 
there  was  no  instance  of  a  trust  attach- 
ing upon  the  ground  of  misapplication 
of  funds  by  corporations,  except  in  the 
case  of  corporations  holding  to  chari- 
table uses.  'The  charge  of  a  breach 
of  trust,'  continued  Chancellor  Kent 
'  ought  to  come  from,  or  on  behalf  of, 
the  cestuis  que  trustent  or  stockholders 
of  the  company.  If  they  are  satisfied, 
no  other  pei-son  is  entitled  to  complain. 
If  they  approve  of  the  act  of  their  trust- 
ees in  instituting  banking  operations, 
there  is  no  ground  of  any  allegation  of 
a  breach  of  trust'"  See,  also,  §  37. 
The  state  will  not  be  allowed  to  inter- 
vene in  a  foreclosure  suit  for  the  pur- 
pose of  preventing  it  on  the  ground  that 
the  bonds  are  illegal  and  void,  and  that 
on  a  reorganization  a  greater  issue  will 
be  made.  State  v.  Farmere',  etc.,  Co.,  17 
S.  W.  Rep.,  60  (Tex.,  1891).  Where 
$100,000  of  bonds  and  $125,000  of  stock 
are  issued  in  payment  for  construction 
work  of  the  value  of  $121,000,  the  bonds 
are  valid  and  may  be  enforced  by  bona 
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the  foreclosure  where  the  company  has  become  insolvent  and  he  has 
exhausted  his  remedy  against  it ; '  but  a  subsequent  mortgagee  can- 
not, except  as  a  judgment  creditor.*    The  corporation  itself  can- 


fide  purchasers.  Wood  v.  Corry,  eta, 
Co.,  44  Fed.  Rep.,  146  (1890).  In  this 
case  the  court  held  also  that  only  the 
state  could  object  to  watered  stock  and 
bonds  issued  upon  the  organization  of 
the  company  in  violation  of  the  statutes. 
1  Drury  v.  Cross,  7  Wall.,  299  (1868). 
Judgment  creditors  may  bring  an  ac- 
tion to  set  aside  a  mortgage  and  to 
restrain  a  foreclosure,  where  the  bonds 
secured  thereby  were  issued  to  the  stock- 
holders for  purposes  foreign  to  the  cor- 
porate purposes,  in  fraud  of  corporate 
creditors,  the  object  being  to  close  out 
the  property  and  organize  a  new  corpo- 
ration for  the  purpose  of  going  on  with 
the  business.  Phenix  Nat'l  Bank  v. 
Cleveland  Co.,  11  N.  T.  Supp.,  873  (1890). 
The  deed  of  trust  and  bonds  may  be  de- 
clared invalid  in  a  suit  instituted  against 
the  trustee  and  all  known  bondholdei'S. 
Other  bondholders  cannot  afterwards 
follow  the  property  into  other  bauds. 
Beals  V.  111.,  etc.,  K.  R,  27  Fed.  Rep.,  721 
(1886).  A  judgment  creditor  cannot  at- 
tack consolidated  bonds  on  the  ground 
that  the  old  bonds  which  have  been 
taken  up  were  informally  and  illegally 
issued.  Coe  v.  East,  etc.,  R  R,  53  Fed. 
Rep.,  531  (1892).  Although  after  fore- 
closure and  purchase  by  the  trustee  and 
reorganization  the  foreclosure  is  de- 
clared fraudulent  and  void  at  the  in- 
stance of  judgment  creditors,  yet  it  is 
valid  except  as  to  those  judgment  cred- 
itors who  attacked  it,  and  hence  a  new 
foreclosure  need  not  be  had.  Barnes  v, 
Chicago,  etc.,  R  R,  8  Biss.,  514  (1879). 
In  Drury  v.  Cross,  supra,  a  person  who 
was  a  general  creditor  at  the  time  of  the 
foreclosure  sale,  but  became  a  judgment 
creditor  after  the  sale,  caused  the  sale  to 
be  set  aside  as  fraudulent  on  the  ground 
that  most  of  the  bonds  were  issued  with- 
out consideration,  and  for  the  purpose 
of  "wrecking"  the  company  for  the 
benefit  of  the  directors,  who  were  in- 


dorsers  of  the  company's  paper.  The 
case  James  v.  Railroad,  6  Wall.,752  (1867), 
was  to  the  same  effect.  The  court,  at 
the  instance  of  judgment  creditors,  set 
aside  the  sale  because  of  the  $2,000,000 
of  bonds  on  which  the  foreclosure  was 
obtained  only  $200,000  were  bona  fide 
and  enforceable.  But  a  decree  invali- 
dating the  sale  does  so  only  as  to  com- 
plaining judgment  creditors,  and  not  aa 
to  other  creditors  or  bondholders,  or  the 
company  itself.  Barnes  v.  Chicago,  etc., 
R'y,  112  U.  S.,  1  (1887).  A  foreclosure 
and  reorganization,  the  latter  being 
agreed  upon  before  the  foreclosure,  by 
the  terms  of  which  the  bondholdei-s  and 
stockholders  buy  the  property  at  the 
foreclosure  suit,  and  then  organize  a 
new  company  to  own  it,  is  fraudulent 
as  against  the  unsecured  creditors  of  the 
company,  and  they  may  cause  the  stock- 
holders' interest  to  be  applied  to  their 
debts.  Railroad  v.  Howard,  7  Wall.,  392 
(1868).  "  If  one  creditor  objects  to  the 
claim  of  another  creditor,  and  succeeds 
in  showing  it  to  be  invalid,  such  claim 
does  not  stand  good  as  against  other 
creditors  who  interpose  no  objection  to 
it  The  opposition  of  one  inures  to  the 
benefit  of  all."  Duncan  v.  Mobile,  etc., 
R  R.,  3  Woods,  567  (1877).  Although  a 
mortgage  and  a  foreclosure  thereof,  and 
a  purchase  thereunder  by  the  mortgagee, 
are  declared  void  as  a  fraud  on  creditors 
of  the  company,  except  as  to  bona  fide 
holders  of  the  bonds,  yet  it  is  merely 
voidable,  and  a  sale  of  the  property  to 
satisfy  another  debt  bars  the  right  of 
such  mortgagee  to  recover  for  liens 
which  it  had  paid.  Such  payment  was 
a  payment  of  liens  on  its  own  property. 
Barnes  v.  Chicago,  etc.,  R'y,  supra. 

2  Where  a  third  mortgage  is  made  ex- 
pressly subject  to  a  second  mortgage, 
the  third  mortgagee  in  his  suit  to  fore- 
close cannot  attack  the  validity  of  the 
second-mortgage  bonds.    Bronson  v.  lia 
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not,  unless  some  of  the  stockholders  object ; '  but  it  is  held  that  a 
receiver  may.^ 

Even  if  the  bonds,  and  hence  the  mortgage,  are  held  to  be  in- 
valid, the  court  may  retain  jurisdiction  of  the  property.' 

§  768.  Tlie  'bonds  of  a  corporation  payable  to  order  or  bearer  are 
negotiable. —  A  iona  fide  purchaser  of  such  bonds  is  protected  not 
only  against  defenses  set  up  by  the  corporation,*  but  also  against 
the  claims  of  prior  owners  of  the  bonds.  This  class  of  bonds  are 
negotiable  like  promissory  notes,'  and  this  feature  of  negotiability 


Crosse,  etc.,  E.  R,  2  Wall.,  283  (1863). 
Where  one  telegraph  corporation  holds 
the  bonds  of  another  and  exchanges 
the  bonds  for  the  stock  of  the  latter 
corpoi-ation,  a  subsequent  mortgagee  of 
the  first  corporation  cannot  attack  the 
validity  of  the  bonds  and  mortgage  on 
the  property  of  the  second  corporation. 
Boston,  etc.,  Co.  v.  Bankers',  etc.,  Co., 
36  Fed.  Rep.,  288  (1888>  Although  cer- 
tain persons,  being  directors  and  own- 
ers and  in  control  of  a  railroad  com- 
pany, cause  it  to  make  a  construction 
contract  with  a  company  which  they 
also  control,  yet  if  all  stockholders  as- 
sent, subsequent  consolidated  bondhold- 
ers cannot  object  that  a  part  of  the  old 
issue  of  bonds  was  issued  below  par 
and  was  fraudulently  and  illegally  is- 
sued. Coe  V.  East,  etc.,  R  R,  52  Fed. 
Rep.,  531  (1892). 

1  Columbus,  etc.,  R  R.  v.  Burke,  supra. 
In  a  suit  between  the  corporation  and 
bondholders  to  test  the  validity  of  the 
bonds,  stockholders  are  not  proper  par- 
ties. Des  Moines  Gas  Co.  v.  West,  50 
Iowa,  16  (1878).  Where  a  trustee  sells 
at  great  sacrifice,  and  at  the  sale  makes 
statements  disparaging  the  title,  and 
the  purchaser  is  a  former  trustee  of  the 
mortgage,  the  court  set  the  sale  aside. 
Equitable  Trust  Co.  v.  Fisher,  106  III, 
189  (1883).  The  legislature  has  no 
power  to  validate  a  foreclosure  sale 
which  is  invalid  by  reason  of  fraud. 
White,  etc.,  R.  R.  v.  White,  etc.,  R  R., 
60  N.  H.,  50  (1870). 

2  A  receiver  may  bring  an  action  to 
determine  the  validity  of  bonds  issued 
by  the  corporation  of  which  he  is  re- 


ceiver. Hubbell  V.  Syracuse,  etc.,  Works, 
42  Hun,  183  (1886).  In  the  case  Shaw 
V.  Railroad,  100  U.  S.,  605  (1879),  the 
court  intimated  that  a  bill  of  review 
was  not  the  proper  remedy  but  the 
court  dismissed  the  bill  on  the  merits, 
the  question  being  the  legality  of  a  re- 
Organization  agreement  If  the  bond- 
holder charges  fraud  he  cannot  obtain 
relief  on  other  grounds,  the  charge  of 
fraud  not  being  substantiated.  Spies 
V.  Chicago,  etc.,  R  R,  40  Fed.  Rep.,  34 
(1889X  In  a  bondholders'  and  stock- 
holders' bill  to  set  aside  an  amicable 
foreclosure  and  reorganization  the  par- 
ties charged  with  participating  therein 
must  be  made  defendants.  Ribon  v. 
Railroad  Cos.,  16  Wall.,  446  (1872); 

'  Although  the  bonds  are  held  to  be 
invalid,  yet  the  foreclosure  suit  being 
started  and  receiver's  certificates  being 
out  and  all  the  property  in  the  receiv- 
er's hands,  the  couit  will  sell  and  admin- 
ister the  property,  all  parties  consenting. 
The  phrase  all  property  "  intended  to 
be  used,"  in  the  mortgage,  covers  ma- 
terial for  construction,  such  as  rails,  etc. 
If  the  receiver  has  notes  belonging  to 
the  company  the  court  will  administer 
them  also.  Farmers'  L.  &  T.  Co.  v.  San 
Diego,  etc.,  St.  Car  Co.,  49  Fed.  Rep., 
188  (1892). 

4  See  §§764-767;  also  §  38. 

5  White  V.  Vermont  &  Mass.  R  R  Co., 
21  How.,  575  (1858) ;  Murray  v.  Lardner, 
2  Wall.,  110  (1864);  Chapin  v.  Vermont 
&  Mass.  R  R  Co.,  74  Mass.,  575  (1857). 
In  this  case  railway  bonds  payable  "  to 
"  were  held  negotiable,  the  legis- 
lature   having    ratified    "the    proceed- 
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is  by  far  the  most  important  feature  of  corporation  bonds.     The 
bond  of  an  individual  is  not  negotiable  like  a  note.^ 

The  negotiability  of  corporate  "  bonds "  probably  arose  in  the 
following  manner :  The  seal  may  be  looked  upon  in  any  one  of 
three  waj'-s :  (1)  as  merely  the  signature  of  the  corporation,  thus 
making  the  instrument  one  not  under  seal  and  hence  a  negotiable 
note;  (2)  or  as  corresponding  to  an  individual's  seal,  making  .the 
instrument  a  regular  bond ;  or  (3)  as  being  both  the  signature  and 
also  the  seal  similar  to  an  individual  seal.  The  first  way  of  con- 
sidering the  corporate  seal  probably  gave  rise  to  the  negotiability 
of  corporate  "  bpnds."  In  modern  times,  however,  these  instru- 
ments are  called  bonds  and  not  notes.^    However,  the  law  is  well 


ings  "  whereby  the  mortgage  was  exe- 
cuted. Brainerd  v.  N.  Y.,  etc.,  E.  R.,  25 
N.  Y.,  496  (1863);  Hackensack  Water 
Co.  V.  De  Kay,  36  N.  J.  Eq.,  548  (1883); 
Morton  v.  N.  O.,  etc.,  E'y,  79  Ala,  590 
(1885) ;  Grand  R,  etc.,  K.  R.  v.  Sanders, 
17  Hun,  552;  Chesapeake,  etp.,  Co.  v, 
Blair,  45  Md.,  102  (1876);  Stanton  v. 
Ala.,  etc.,  R.  R„  2  Woods,  528  (1875); 
State  V.  Cobb,  ,64  Ala.,  127  (1879);  Langs- 
ton  V.  South  Car.  R.  R.,  2  S.  C,  248 
(1870).  In  Massachusetts  corporation 
bonds  under  seal  are  negotiable  by  stat- 
ute. Union  Cattle  Co.  v.  International, 
etc.,  Co.,  21  N.  E.  Rep.,  963  (Mass.,  1889). 
This  statute  declares  negotiable  all 
bonds  or  other  obligations  under  seal 
for  the  payment  of  money  to  bearer  or 
some  person  or  bea(rer,  or  to  order,  and 
issued  by  a  corporation  or  joint-stock 
company.  Stat.  1853,  ch.  76.  Scrip 
calling  for  a  bond  in  the  future  is  ne- 
gotiable. Goodwin  v.  Roberts,  1  App. 
Gas.  476;  L.  R.,  10  Ex.,  337  (1875),  dis- 
tinguishing Crouch  V.  Credit  Foncier, 
Iji.  R.,  8  Q.  B.,  374.  But  trust  certificates 
are  not  negotiable.  Railroad  v.  Howard, 
7  Wall.,  392  (1868).  Coupon  bonds  pay- 
able to  bearer,  issued  by  a  coi'poration 
under  proper  authority,  have  all  the 
qualities  of  commercial  paper,  and  are 
negotiable  instruments.  Commonwealth 
V.  Chesapeake,  etc.,  Co.,  32  Md.,  501 
(1870).  Railroad  bonds  are  negotiable. 
Society  for  Savings  v.  New  London,  39 
Conn.,  174  (1860).  The  bonds  of  a  man- 
ufacturing corporation  are  negotiable. 


Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala., 
567,  593  (1879). '  See,  also,  many  cases  in 
§  765.  In  England  the  negotiability  of 
foreign  bonds  is  recognized!  Gorgier  y. 
Milville,  3  B.  &  C,  45  (1824).  The  House 
of  Lords,  in  London,  etc..  Bank  v.  Sita- 
mons,  66  L.  T.  Rep.,  625  (1893),  reversed 
68  id.,  789,  and  63  id.,  427,  aud  held  that 
bona  fide  holders  of  negotiable  bonds  of 
a  corporation  were  protected. 

1  Bonds  issued  by  an  individual, 
though  negotiable  in  form,  are  spe- 
cialties and  are  not  negotiable.  Bockes 
V.  Hathorn,  20  Hun,  503  (1880).  The 
bonds  of  an  individual  when  once  paid 
cannot  be  re-issued.    Id. 

2  Railway  bonds  "  are  called  bonds,  or 
railway  bonds,  but  they  are  in  fact,  both 
the  bonds  and  the  coupons,  mere  bills 
or  notes,  and  as  strictly  negotiable  as 
bank  notes."  The  court  said  also  that 
they  should  not  be  under  seal,  but  the 
court  would  disregard  the  seal  anyway. 
Ide  V.  Conn.,  etc.,  R.  R.,  33  Vt,  297 
(1859).  The  fact  that  an  obligation  for 
money  issued  by  a  corpoi-ation  is  under 
seal  does  not  make  it  a  bond.  "  It  is 
under  seal;  but  so,  in  the  absence  of 
special  powers,  rr^ust  every  instrument 
be  which  is  executed  by  a  corporation." 
A  debenture  similar  to  an  American 
bond  is  held  in  England  to  be  nothing 
but  a  promissory  note.  In  re  Imperial, 
etc.,  Co.,  L.  R,  11  Eq.,  478,  491  (1870). 
See,  also,  §  771,  infra,  where  this  same 
question  arises  in  connection  with  the 
statute  of  limitations.    The  corporate 
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settled  that  the  bonds  of  a  corporation  are  negotiable,  although 
the  seal  of  the  corporation  is  attached.  The  negotiability  of  a 
bond  is  not  destroyed  by  the  fact  that  the  corporate  seal  is  at- 
tached,' or  that  the  company  retains  the  right  to  pay  the  bond 
before  maturity,''  or  that  registration  is  provided  for,'  or  that  it  is 
convertible  into  stock,*  or  that  it  is  payable  on  or  before  a  speci- 
fied date,'  or  that  overdue  coupons  are  attached  to  the  bonds,*  or 
by  the  fact  that  the  interest  has  been  due  and  unpaid  for  a  period 
sufficient  to  make  the  bonds  due,  if  the  interest  had  been  de- 
manded, no  demands  having  been  made.'  But  the  negotiability 
is  destroyed  by  the  fact  that  the  bonds  call  for  labor  to  be  done,' 
or  that  provision  is  made  for  extending  the  time  of  payment,'  or 
by  the  fact  that  the  bonds  are  overdue,'"  or  by  the  place  and  method 
of  payment  being  left  in  blank."  If  the  purchaser  took  with  no- 
seal  upon  a.  bond  raises  a  presumption    able  consideration,  should  require  them." 


of  a  consideration.    Campbell   v.  Cy- 
press, etc..  Cemetery  41  N.  Y.,  34  (1869). 

1  Conn.,  etc.,  Ins.  Co.  v.  Cleveland,  etc., 
R.  R.,  41  Barb.,  9  (1863),;  In  re  General 
Estates  Co.,  L.  R.,  3  Ch.,  758  (1868).  See, 
al^o,  cases  in  preceding  notes. 

2  Union  Cattle  Co.  v.  International 
Trust  Co.,  31  N.  E.  Rep.,  963  (Mass., 
1889). 

'Savannah,  etc.,  R.  R.  u.  Lancaster, 
63  Ala.,  555  (1878);  Reid  v.  Bank  of  Mo- 
bile, 70  Ala.,  199  (1881). 

4  Welch  V.  Sage,  47  N.  Y.,  143  (1872); 
Hotchkiss  V.  Nat'l  Bank,  31  Wall.,  354 
(1874). 

6  Union,  etc.,  Co.  v.  Southern,  etc.,  Co., 
61  Fed.  Rep.,  840  (1893). 

6  A  purchaser  may  be  bona  fide  al- 
though he  buys  bonds  two  days  before 
maturity  and  there  are  eight  overdue 
semi-annual  coupons  thereon.  But  he 
is  not  a  bona  fide  purchaser  of^such 
overdue  coupons.  Gilbrough  v.  Nor- 
folk, etc.,  R.  R,  1  Hughes,  410  (1877). 
Several  past-due  coupons  on  a  munic- 
ipal bond  are  sufficient  to  put  upon  in- 
quiry a  purchaser  of  the  bond  fi-om  a 
thief.  First  Nat'l  Bank  v.  County 
Com'rs,  14  Minn.,  77  (1869).  "  The  dis- 
honor of  the  unpaid  coupons  for  inter- 
est did  not  infect  with  dishonor  the 
bond  or  other  coupons,  putting  on  in- 
quiry those  who  in  the  usual  course  of 
trade,  in  good  faith,  and  upon  a  valu- 


State  V.  Cobb,  64  Ala.,  137,  158  (1879); 
Morton  v.  N.  O.,  etc.,  R.  R.,  79  Ala..  590. 
The  fact  that  an  unpaid  coupon  is  at- 
tached to  a  bond  does  not  render  the 
purchaser  a  non  bona  fide  purchaser. 
Cromwell  v.  County  of  Sac,  96  U.  S.,  51 ; 
Railway  v.  Sprague,  108  U.  S.,756  (1880). 
Unpaid  coupons  on  bonds  do  "  not  nec- 
essarily constitute  notice  of  any  inva- 
lidity in  the  bonds.''  Grand  Rapids,  etc, 
R.  R  v.  Sanders,  54  How.  Pr.,  314(1877). 
"  It  cannot  be  said  that  the  holder  of 
the  bond,  with  its  undetached  coupons, 
is  put  upon  notice  of  a  defense  as  to  the 
delay  because  some  of  the  coupons 
happen  to  be  overdue."  McElrath  v. 
PittsbuFgh,  etc.,  R.  R.,  55  Pa.  St,  189 
(1867).  It  is  legal  for  a  company  to  is- 
sue its  bonds  with  overdue  coupons  at- 
tached.   Id. 

'  Railway  Co.  v.  Sprague,  103  U.  S., 
756  (1880).  See,  also,  Morgan  v.  United 
States,  113  U.  S.,  476  (1885);  Northamp- 
ton Nat'l  Bank  v.  Kidder,  106  N.  Y., 
331  (1887). 

8  Knight  V.  Wilmington,  etc.,  R.  R,  1 
Jones'  L.  (N.  C),  357  (1854). 

9  McClelland  v.  Norfolk,  eta,  R.  R., 
110  N.  Y.,  469  (1888). 

i^Vermilye  v.  Adams,  etc.,  Co.,  31 
Wall.,  138  (1874). 

11  Ledwick  v.  McKim,  53  N.  Y.,  307 
(1873). 


1334 


Digitized  by  Microsoft® 


OH.  XLVI.] 


THE   ISSUE   QF   BONDS. 


[§  76a. 


tice,  and  there  were  no  tonafide  purchasers  in  the  line  of  his  title, 
he  takes  subject  to  the  equities.^ 

In  determining  who  is  and  who  is  not  a  hona  fide  purchaser  the 
facts  of  each  case  by  itself  must  be  taken  into  consideration.* 

Where  a  party  purchases  bonds  from  a  lona  fide  holder,  he 


1  Hervey  v.  111.  Mid.  R'y,  38  Fed.  Rep., 
169  (1884). 

2  The  rule  laid  down  in  Welch  v.  Sage, 
47  N.  Y.,  143  (1872),  is  as  follows :  "The 
law  may  be  regarded  as  settled  that  a 
purchaser,  for  value  advanced,  of  nego- 
tiable paper,  including  bonds,  is  not 
bound  to  exercise  such  care  and  caution 
as  wary,  prudent  men  would  exercise. 
Negligence  will  not  impair  his  title.  It 
is  a  question  simply  of  good  faith  in  the 
purchaser.  Unless  the  evidence  makes 
out  a  case  upon  which  a  jury  would  be 
authorized  to  find  fraud  or  bad  faith  in 
the  purchaser,  it  is  the  duty  of  the  court 
to  direct  a  verdict."  A  purchaser  of 
bonds  at  an  auction  sale,  no  interest 
having  been  paid  for  ten  years,  and  the 
purchaser  knowing  that  they  had  been 
the  subject  of  litigation,  is  not  a  hona 
fide  purchaser.  Trask  v.  Jacksonville, 
etc.,  R.  R,  134  U.  S.,  515  (1888).  The 
amount  paid  for  bonds  as  well  as  the 
value  of  the  bonds  themselves  may  be 
taken  into  consideration  in  determining 
whether  the  holder  is  a  bona  fide  pur- 
chaser. Grand  Rapids,  etc.,  E.  R  u 
Sanders,  54  How.  Pr.,  214  (1877).  Where 
the  trustee  named  in  the  mortgage  is 
himself  the  vendor  of  the  bonds,  and 
he  sells  $4,000  of  bonds  for  $150,  the 
purchaser  is  not  a  bona  fide  purchaser. 
Eiggs  V.  Penn.,  etc.,  R.  R,  16  Fed.  Rep., 
804  (1883).  A  purchaser  of  negotiable 
bonds  or  other  commercial  paper,  in 
good  faith,  for  valuable  consideration, 
and  before  maturity,  is  entitled  to  pro- 
tection, although  he  may  have  had  sus- 
picion of  a  defect  of  title  or  knowledge 
of  circumstances  sufficient  to  excite  such 
suspicion  in  the  mind  of  a  prudent  man, 
and  even  although  he  may  have  been 
guilty  of  gross  negligence ;  and  this  pro- 
tection equally  extends  to  a  mortgage 
or  other  security  given  for  such  com- 


mercial paper  or  bond.  The  court  said : 
"Two  states  —  Ohio  and  Illinois  — de- 
part from  the  general  ruling,  which  ex- 
tends the  immunity  accorded  to  nego- 
tiable instruments  to  the  mortgages 
given  to  secure  their  payment.  Bailey 
V.  Smith,  14  Ohio  St.,  396;  Kleeraan  v. 
Frisbie,  63  111.,  462.  And  in  3  Pom.  Eq., 
§  708,  n.  1,  the  reasoning  of  these  cases 
is  commended.  Our  ruling  in  Hawley 
V.  Bibb,  supra,  is  supported  by  the  great 
weight  of  authority."  Spence  v.  Mobile 
&  Montgomery  R'y  Co.,  79  Ala.,  576,  587 
(1885).  Mere  suspicion  on  the  part  of  a 
purchaser  of  negotiable  paper  of  a  de- 
fect in  the  seller's  title,  or  knowledge  of 
facts  which  would  excite  suspicion  in 
the  mind  of  a  prudent  man,  is  not  suffi- 
cient to  vitiate  or  impair  his  title ;  there 
must  be  bad  faith  or  something  equiv- 
alent to  it;  and  while  gross  negligence 
is  not  of  itself  bad  faith,  it  may  be  evi- 
dence of  it.  The  bonds  in  this  case  re- 
ferring on  their  face  to  the  deed  of 
trust  executed  by  the  railroad  company 
for  their  security,  which  deed  expressly 
provided  that  the  entire  debt,  principal 
and  interest,  should  become  due  and 
payable  within  ninety  days  after  refusal 
to  pay  the  semi-annual  mterest  due  by 
the -coupons,  on  demand  made  at  the 
agency  of  the  corporation  in  the  city  of 
New  York,  a  purchaser  having  knowl- 
edge of  such  demand  and  refusal  at  the 
time  he  acquired  the  bonds  cannot 
claim  to  be  an  innocent  purchaser  with-  • 
out  notice ;  but  when  he  has  proved  the 
payment  of  value,  the  onus  of  proving 
knowledge  or  notice  of  such  extrinsic 
fact  is  on  the  party  who  seeks  to  im- 
peach his  title.  Morton  &  Bliss  v.  N.  O. 
&  Selma  R'y  Co.,  79  Ala.,  590,  593  (1885). 
Concerning  the  subject  of  what  consti- 
tutes a  bona  fide  purchaser,  see,  also, 
§772. 
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thereby  becomes  a  iona  fide  holder  himself,  even  though  he  had 
notice  of  defenses  to  the  bonds.'  A  hona  fide  purchaser  of  a  bond 
which  has  been  stolen  takes  good  title.^ 

Although  there  is  a  suit  pending  to  restrain  a  mortgagor  railroad 
company  from  negotiating  its  bonds,  yet  where  the  company  does 


•  Grand  Rapids,  etc.,  R.  R.  v.  Sanders, 
54  How.  Pr.,  214  (1877);  Northampton 
Bank  v.  Kidder,  106  N.  Y.,  231  (1887); 
Cromwell  v.  County  of  Sac,  96  U.  S.,  51 
(1877).  A  holder  of  bonds  is  a  hona 
fide  holder  if  any  prior  holder  thereof 
was  a  bona  fide  holder.  Union,  etc., 
Co.  V.  Southern,  etc.,  Co.,  51  Fed.  Rep., 
840  (1893). 

2  A  hona  fide  purchaser,  of  negotiable 
corporation  bonds  is  protected  even 
though  the  bonds  were  stolen  by  the 
vendor.  Dutchess,  etc.,  Ins.  Co.  v. 
Hachfield,  73  N.  Y.,  336  (1878).  A 
bona  fide  purchaser  of  stolen  railroad 
bonds  is  protected.  Murray  v.  Lard- 
ner,  2  Wall.,  110  (1864);  Evertson  v. 
Nat'l  Bank,  66  N.  Y,  14  (1876).  The 
bona  fide  purchaser  of  stolen  railroad 
bonds  payable  to  bearer  is  protected. 
Carpenter  v.  Romnael,  5  Phil.,  34  (1862). 
So,  also,  as  to  water-works  bonds.  Con- 
solidated Assoc.  V.  Avegno,  38  La.  Ann., 
553  (1876).  The  hona  fide  purchaser  of 
a  stolen  bond  is  protected.  Gilbrough 
V.  Norfolk,  etc.,  R.  R.,  1  Hughes,  410 
(1877).  Buying  a  security  hona  fide 
twelve  months  after  receiving  notice 
that  it  had  been  stolen  does  not  inval- 
idate the  purchaser's  title.  Raphael  v. 
Governor,  etc.,  17  C.  B.,  161  (1855).  A 
national  bank  buying  government  bonds 
which  have  been  stolen  may  be  bona 
fides  although  it  had  not  paid  any  at- 
tention to  a  notice  sent  to  it  of  the  theft 
of  the  bonds.  Seybell  v.  Nat'l  Currency 
Bank,  54  N.  Y,  388  (1873).  Equity  wiD 
compel  payment  of  a  lost  bond  where 
full  indemnity  is  given.  Force  v.  City 
of  Elizabeth,  27  N.  J.  Eq.,  408  (1876).  So, 
also,  of  coupons  where  the  bonds  were 
destroyed  by  fire  on  a  steamboat  Rog- 
ers V.  Chicago,  etc.,  R'y,  6  Abb.  N.  C, 
253  (1878).  Where  bonds  are  lost  or  de- 
stroyed, the  court  will  direct  the  com- 


pany to  issue  new  and  suitable  I'epre- 
sentations  thereof  to  the  owner  upon 
full  indemnity  being  given.  Chesa- 
peake, etc.,  Co.  V.  Blair,  45  Md.,  103 
(1876).  A  person  losing  negotiable  bonds 
may  compel  the  company  to  issue  new 
ones  to  him  upon  giving  ample  indem- 
nity, since  a  bona  fide  purchaser  of  the 
lost  bonds  may  enforce  them,  and  he 
may  be  a  bona  fide  holder  although  he 
had  suspicions  and  grounds  of  suspicion 
as  to  the  title,  and  was  guilty  of  gross 
negligence  in  not  investigating,  but  yet 
acted  in  good  faith.  New  Orleans,  eta, 
R.  R.  u  Miss.  Coll.,  47  Miss.,  560  (1873). 
See,  also,  Lawrence  v.  Lawrence,  42 
N.  H.,  109.  Where  the  bonds  are  stolen 
before  the  trustee's  certificate  is  at- 
tached, such  certificate  being  required 
by  the  terms  of  the  bond,  the  bonds  are 
void  absolutely  and  there  can  be  no 
hona  fide  purchaser  of  them.  Maas  v. 
Missouri,  etc.,  R'y,  83  N.  Y,  233  (1880). 
Lost  bond  will  be  paid  if  indemnity 
given.  Variation  from  a  reorganization 
agreement  without  foreclosure  releases 
the  signers.  Miller  v.  Rutland,  etc., 
R.  R,  40  Vt,  399  (1867).  The  owner  of 
a  lost  coupon  may  recover  interest  from 
the  date  when  he  made  a  demand  and 
tendered  proper  indemnity.  Fitchett  v. 
North  Penn.  R.  R.,  5  Phil.,  183  (1863).  If 
stolen  bonds  are  sold,  the  owner  may 
follow  the  proceeds  of  the  sale  into  the 
hands  of  one  who  takes  with  notice. 
Newton  v.  Porter,  69  N.  Y,  133  (1877). 
Where  negotiable  bonds  are  stolen  from 
the  owner  and  they  pass  into  bona  fide 
hands,  and  then  the  thief  obtains  them 
by  fraud  from  such  hona  fide  hands  and 
returns  them  to  the  first  owner,  the  lat- 
ter is  entitled  to  keep  them.  London, 
etc.,  Co.  V.  London,  etc..  Bank,  61  L.  T. 
Rep.,  37  (1889> 


1226 


Digitized  by  Microsoft® 


OH.  XLVI.] 


THE   ISSUE    OF   BONDS. 


[§  769. 


negotiate  them,  even  in  violation  of  an  injunction,  the  honafide  pur- 
chaser of  the  bonds  is  protected.  The  doctrine  of  Us  pendens  does 
pot  apply.'  A  person  selling  bonds  has  no  purcliase-money  lien  on 
such  bonus  for  the  price  thereof.^  The  holder  of  bonds  is  presumed 
to  be  the  honafide  holder  of  them,'  but  this  burden  is  easily  shifted.^ 
The  person  suing  on  bonds  payable  to  bearer  need  not  show  how 
he  came  by  them,'  or  how  they  were  issued,"  or  to  whom  they  were 
first  issued.' 

§  769.  Miscellaneous  features  of  bonds  —  Issue  in  payment  of  the 
property  of  another  corporation —  Consolidations  —  Bondholders^ 
suits  —  Bonds  exchangeable  into  stoclc. —  Where  the  bonds  are  se- 
cured by  a  mortgage  on  property  which  is  taken  over  from  an  in- 
solvent party,  difficult  questions  arise  as  to  the  rights  of  creditors 
of  that  insolvent  party  as  against  the  bondholders  and  stockhold- 
ers.* 


1  Farmers',  etc.,  Co.  v.  Toledo,  etc.,  Co., 
54  Fed.  Eep.,  759  (1893). 

2  Farmers',  etc.,  T.  Co.  v.  Pine  Bluff, 
etc.,  E'y,  21  S.  W.  Rep.,  652  (Ark.',  1893). 

"County  of  Macon  v.  Shores,  97  U.  S., 
272  (1877);  Murray  «.  Lardner,  3  Wall, 
110  (1864).  The  holder  of  a  municipal 
bond  is  presumed  to  be  a  bona  fide 
holder.  Kennicott  v.  Supervisors,  etc., 
6  Biss.,  138  (1874).  The  possession  of  a 
negotiable  bond  is  prima  facie  evidence 
of  title,  and  ordinarily  is  presumptive 
evidence  that  the  holder  is  bona  fide. 
North  Car.  R.  E.  v.  Drew,  3  Woods,  693 
(1879).  The  burden  of  proof  that  the 
plaintiff  is  not  a  bona  fide  purchaser  of 
bonds  which  he  is  suing-  on  and  which 
were  stolen  and  the  theft  advertised  is 
upon  the  company  which  is  being  sued. 
Gilbrough  v.  Norfolk,  etc.,  R.  R.,  1 
Hughes,  410  (1877).  Bona  fide  owner- 
ship is  presumed.  Lehman  v.  Tallassee, 
etc.,  Co.,  64  Ala.,  567  (1879).  The  holder 
of  bonds  payable  to  "holder"  is  pre- 
sumed to  be  the  owner  of  them.  Martin 
V.  Sojnerville,  etc.,  Co.,  37  How.  Pr.,  161 
(U.  S.  C.  C,  1863).  The  holder  of  bonds 
payable  to  bearer  is  presumed  to  be  the 
owner  upon  foreclosure  proceedings  un- 
til the  contrary  is  shown.  Chicago,  etc.. 
Land  Co.  v.  Peck,  113  111.,  408  (1885) ; 
Carr  v.  Le  Fevre,  37  Pa.  St.,  413  (1856). 

4Smith  V.  Sac   County,  11  Wall.,  139 


(1870);  Stewart  v.  Lansing,  104  U.  S., 
505  (1881). 

6  A  holder  of  bonds  payable  to  bearer 
need  not  prove  how  he  came  by  them. 
He  is  presumed  to  be  the  rightful  owner. 
Chicago,  etc.,  R.  E.  v.  Peck,  113  IlL,  408 
(1885). 

6  In  enforcing  bonds  it  need  not  be 
shown  how  much  was  paid  for  them  or 
where  they  were  issued.  Savannah,  etc., 
E  R  w  Lancaster,  63  Ala,  555  (1878). 

'Where  the  bonds  are  payable  to 
bearer,  "no  rule  of  law  requires  it  to 
be  shown  by  averment  to  whom  such 
bonds,  or  any  of  them,  were  negotiated 
in  the  first  instance."  Savannah,  etc., 
E  R  t!.  Lancaster,  63  Ala.,  555  (1878). 
The  bondholder  need  not  show  how 
much  was  paid  for  the  bonds  or  where 
they  were  issued.    Id. 

8  As  to  this,  see  ch.  XL,  supra.  Bond- 
holders who  took  with  notice  that  the 
property  was  received  by  the  coi'pora- 
tion  from  another  corporation  or  fli-m 
in  payment  for  stock  and  that  the  latter 
corporation  or  firm  was  in  debt  cannot 
hold  as  against  such  creditors.  Blair  v. 
St  Louis,  etc.,  R'y,  23  Fed.  Rep.,  37 
(1884).  General  creditors  of  *a  road  that 
is  consolidated  with  another  have  no 
equitable  lien  on  the  bonds  issued  by 
the  consolidated  company.  Hervey  v. 
111.  Mid.  R'y,  38  Fed.  Rep.,  169  (1884). 
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A  railroad  company  is  liable  on  its  bonds  although  by  consolida- 
tion with  another  company  all  its  property  has  passed  out  of  its 
possession.'  The  consolidated  company  may  be  made  liable  on  the 
bonds.^ 

A  contract  to  deliver  the  bonds  of  a  company  is  not  fulfilled  by 
tendering  the  bonds  of  a  company  into  which  the  former  company 
has  been  merged  by  consolidation.' 

Bonds  are  sometimes  by  their  terms  made  convertible  into  stodk. 
This  subject  is  considered  elsewhere.^ 

The  right  of  bondholders  to  complain  of  ultra  vires  or  fraudu- 
lent acts  of  the  corporation  and  directors,  and  in  general  to  bring  . 
suits  to  protect  the  corporate  property,  is  considered  elsewhere.' 

§  770.  Tlie  negotiaMlity  of  the  londs  extends  also  to  the  mortgage. 
The  bonds  of  a  corporation  are  negotiable,  and  the  corporation  is 
unable  to  set  up  many  defenses  against  bona  fide  holders  which  it 
might  have  set  up  against  the  parties  to  whom  the  bonds  were  origi- 
nallj'  issued.  But  does  this  protection  and  negotiability  extend  also 
to  the  mortgage  as  well  as  the  bonds?  Can  the  corporation  defend 
against  the  mortgage  on  grounds  which  it  cannot  set  up  against 
honafide  holders  of  the  bonds?  In  the  federal  courts  and  in  most 
of  the  states  of  the  TJnion  the  corporation  cannot.  The  mortgage 
follows  and  partakes  of  the  negotiability  of  the  bonds.* 

'  Gale  V.  Troy,  etc.,  R  E.,  51  Hun,  470  the    former    liable    must   be    pleaded. 

(1889).    As  to  the  liability  of  the  con-  Rothschild  v.  Rio  Grande,  etc.,  R'y.  59 

solidated  company  under  the  New  York  Hun,  454  (1891). 

statute,  see  Jones  v.  Fitchburg  R'y,  50  '  New  Jersey,  etc.,  R'y  v.  Strait,  35 

Hun,  310  (1888);  Polhemus  v.  Same,  id.,  N.  J.  L.,  333  (1873). 

897.  *  See  %WZ,  supra. 

2  See  ch.  LII,  infra.  Tlie  holder  of  a  '  See  §  735,  supra,  and  §  830,  infra. 
bond  unsecured  by  mortgage  cannot'  ^  A  negotiable  note  secured  by  a  mort- 
prevent  a  Consolidation  where  such  con-  gage  enables  a  bona  fide  Indorsee  thereof 
solidation  is  authorized  by  an  existing  to  enforce  the  mortgage  free  from  de- 
statute.  The  consolidated  company  is  lia-  fenses  that  exist  against  the  payee.  Gar- 
ble for  the  debts  of  the  constituent  com-  penter  v.  Longan,  16  Wall.,  271  (1873). 
panics,  including  this  bonded  debt ;  but  Such  also  is  the  rule  where  bonds  are 
the  constituent  company  may  place  a  so  secured  and  have  passed  into  bona 
mortgage  on  the  property  to  secure  other  fide  hands.  Kenicott  v.  Supervisors,  16 
debts  and  still  leave  this  bonded  debt  Wall.,  453  (1873) ;  Chicago  R'y,  etc.,  Co. 
unsecured.  Where  a  consolidated  com-  v.  Merchants'  Bank,  136  U.  S.,  268,  383 
pany  agrees  to  "protect"  unsecured  (1890);  Swfft  v.  Smith,  103  U.  S.,' 442, 
bonds  of  the  consolidating  companies,  444;  Collins  v.  Bradbury,  64  Me.,  37; 
an  equitable  lien  is  created  on  the  con-  Towne  v.  Rice,  133  Mass.,  67,  73 ;  Heath 
solidated  cbmpany  property.  Tysen  v.  v.  Silverthorn,  etc.,  Co.,  39  Wis.,  146 
Wabash  R'y,  11  Hiss.,  510  (1883).  In  (1875).  In  the  case  Spence  v.  Mobile, 
suing  a  foreign  consolidated  companj'  etc.,  R'y,  79  Ala.,  576,  587  (1885),  the 
on  bonds  issued  by  one  of  the  constitu-  court  said  :  "  Two  stafes  —  Ohio  and  Illi- 
ent  companies,  the  statutes  rendering  nois  —  depart  from  the  general  ruling 
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This  rule  of  law  would  seem  to  be  one  of  the  first  requirement's 
of  trade.  The  average  cprporate  bond  would  be  a  very  dangerous 
instrument  if  the  mortgage  were  liable  to  be  swept  a,wa.y  by  some 
defense  which  the  bond  purchaser  knew  nothing  about.  It  is  a 
wise  rule  of  public  policy  which  causes  the  mortgage  to  partake  of 
the  negotiability  of  the  instrument  which  it  secures.  Nevertheless 
in  Ohio  and  Illinois  a  contrary  rule  prevails.' 

§  771.  Suits  at  law  on  londs  — Devmnd  of  payment  —  Form  of 
action — Statute  of  limitations. —  A  suit  at  law  may  be  brought  to 
obtain  judgment  on  a  bond  of  a  corporation  even  thpugh  the  bond 


which  extends  the  immunity  accorded 
to  negotiable  instruments  to  the  mort- 
gages given  to  secure  their  payment." 
Converse  v.  Mich.  Dairy  Co.,  45  Fed: 
Eep.,  18  (1891);  Swett  v.  Stark,  31  id., 
858  (1887).  "The  same  immunity  from 
defenses  in  the  hands  of  bona  fide  hold- 
ers applies  to  mortgages  securing  such 
bonds  as  to  the  bonds  themselves." 
Hackensack  Water  Co.  v.  De  Kay,  36  N. 
J.  Eq.,  548  (1883).  The  general  rule  is 
that  where  a  negotiable  note  is  secured 
by  a  mortgage  the  mortgage  may  be  en- 
forced by  a  bona  fide  purchaser  of  the 
note.  But  in  some  states  the  negotia- 
bility of  the  note  does  not  extend  to  the 
mortgage.  The  former  rule  prevails  in 
the  federal  courts.  Myers  v.  Hazzard, 
60  Fed.  Eep.,  155  (1881).  The  question  of 
whether  the  mortgage  partakes  of  the 
negotiability  of  the  negotiable  paper 
which  it  secures  has  not  often  arisen,  be- 
cause in  most  of  the  states  the  practice 
is  to  give  a  non-negotiable  bond  instead 
of  a  note  for  the  principal  debt  The 
early  cases  holding  that  the  negotiabil- 
ity of  the  note  extends  to  the  mortgage 
are  Reeves  v.  Sently,  Walker's  Oh.  Rep., 
248  (1843) ;  Button  v.  Ives,  5  Mich.,  515 
<1858) ;  Fisher  v.  Otis,  3  Chand.  (Wis.),  83 
(1850);  Croft  v.  Bunster,  9  Wis.,  503 
(1859). 

1  The  supreme  court  of  Ohio,  in  the 
early  case  of  Baily  v.  Smith,  14  Ohio 
St,  396  (1803),  established  the  rule  for 
that  state  that  the  mortgage  did  not 
partake  of  the  negotiability  of  the  note 
which  it  secured.  Where  bonds  are  de- 
livered to  a  contractor  to  pay  for  work 


which  he  never  does,  they  are  enforce- 
able in  the  hands  of  bona _^depurcliasers, 
but  the  mortgage  securing  them  is  not,  in 
Illinois.  Chicago,  etc.,  R'y  v.  Loewen- 
thal,  93  III.,  433  (1879).  A  bona  fide 
purchaser  of  a  note  who  takes  with  the 
note  an  assignment  of  chattels  mort- 
gaged to  secure  the  note  takes  the  latter 
subject  to  the  equities.  Commercial 
Nat  Bank  v.  Burch,  31  N.  E.  Rep.,  420 
(111.,  1893).  Railroad  bonds  are  nego- 
tiable, and  the  mortgage  securing  them 
may  be  enforced  in  behalf  of  bona  fide 
purchasers,  eveu  though  the  bonds  were 
issued  below  par  in  violation  of  the  stat- 
ute. Peoria,  etc.,  E.  R.  v.  Thompson, 
103  111.,  187  (1883).  If  a  statute  prohibits 
the  issue  of  bonds  below  par,  a  bona  fide 
holder  may  enforce  them,  but  the  mort- 
gage is  void  and  he'  becomes  an  unse- 
cured creditor.  Union  Trust  Co.  v.  New 
York,  etc.,  R.  R.  Co.,  1  R'y  &  Corp.  L.  J., 
50  (1887,  Cleveland,  Ohio,  Court);  felee- 
man  v.  Frisbee,  63  III.,  463.  In  Pom. 
Eq.,  §  708,  note  1,  the  reasoning  of  thes.e 
cases  is  commended.  See,  also,  Belden 
V.  Burke,  N.  Y.  L.  J.,  Oct  13,  1893. 
Where  by  the  charter  all  rights  are  to 
be  forfeited  unless  the  road  is  completed 
within  a  certain  time,  and  it  is  not  so 
completed,  and  the  state  forfeits  all  its 
rights  and  turns  them  over  to  another 
company,  a  mortgage  of  the  old  com- 
pany falls  also.  Where  no  part  of  the 
money  from  the  bonds  was  expended  on 
the  road,  holders  of  bonds  with  notice 
get  nothing.  Silliman  v.  Fredericks- 
burg, etc.,  R.  R.,  27  Gratt  (Va.),  119  (1876). 
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with  many  other  bonds  is  secured  by  a  mortgage.'  Nevertheless 
the  bondholder  after  obtaining  judgment  cannot  levy  execution  on 
the  property  covered  by  the  mortgage.  The  law  does  not  allow 
this  as  against  the  mortgagor  nor  as  against  the  other  bondhold- 
ers.'   No  demand  of  payment  need  be  made.' 

The  formalities  connected  with  the  issue  of  bonds  depend  upon 
the  orders  of  the  board  of  directors.* 

The  corporation  cannot  s^t  up  in  defense  to  its  bonds  that  it  was 
irregularly  incorporated.^ 

The  bond  may  be  sued  upon  as  though  it  were  a  promissory 
note.* 

The  statute  of  limitations  begins  to  run  the  same  as  on  other 
agreements  to  pay  money,  but  it  is  a  matter  of  doubt  whether 


1  The  holders  of  bonds  which  are  due 
may  sue  upon  them,  notwithstanding 
they  are  secured  by  a  mortgage.  "  The 
fact  that  a  mortgage  had  been  given  as 
security  for  the  debt  with  trusts  and 
covenants,  which  a  court  of  equity 
would  control  and  enforce  in  a  proper 
case,  afforded  not  a  shadow  of  defense. 
The  bond  was  the  principal  debt,  the 
mortgage  the  incidental  security.  Rem- 
edies peculiar  to  each  exist,  both  in  law 
and  equity,  but  they  do  not  clash  and 
destroy  each  other  —  they  co-exist." 
Phil.  &  Bait,  etc.,  R.  R.  v.  Johnson,  54 
Pa.  St,  127  (1867). 

2  See  §  773,  infra,  as  to  coupons. 
sShawu  Bill,  95  U.  S.,  10  (1877),  where 

the  corporation  was  insolvent.  Demand 
of  payment  need  not  be  made,  alleged 
or  proved  in  an  action  on  the  bond, 
even  though  the  bond  is  payable  at  a 
certain  place,  but  the  defendant  may 
set  up  that  the  money  was  there  to  pay 
the  bond.  Langston  v.  South  Car.  R. 
R,  3  S.  O.,  348  (1870).  If  the  bonds  are 
payable  at  the  ofl9ce  of  the  company  in 
a  particular  place  and  it  has  no  ofiSce 
there,  the  demand  may  be  made  else- 
where. Alexander  v.  Atlantic,  etc.,  R. 
R,  67  N.  C,  198  (i872).  See,  also,  §  773, 
infra,  concerning  demand  of  payment 
of  coupons.  Where  the  company  has 
the  right  to  pay  off  the  bonds,  it  may 
do  so  and  stop  interest  by  depositing  the 


money  at  the  place  stated  in  the  bond 
as  the  place  of  payment  But  the  offer 
to  pay  must  not  be  conditioned  on  aU 
the  past-due  coupons  being  also  turned 
in.  So  held  in  regard  to  municipal 
bonds.  Bailey  v.  County  of  Buchanan, 
54  N.  Y.  Super.  Ct.,  237  (1887). 

*  As  to  the  right  of  a  particular  officer 
to  sell  them,  see  Chew  v.  Henrietta,  etc, 
Co.,  3  Fed.  Rep.,  5  (1880).  If  valid  on 
their  face,  compliance  with  the  charter 
is  presumed.  Nichols  v.  Mase,  94  N.  Y., 
160  (1883).    See,  also,  ch.  XLIIL 

*  §  637,  supra. 

'  A  corporation  bond  may  be  sued  and 
declared  upon  as  though  it  were  a  bill 
of  exchange  or  promissory  note.  Ide 
V,  Passumpsic,  etc.,  R.  R,  83  Vt,  297 
(1859).  A  railway  bond  payable  to 
bearer  may  be  sued  upon  in  assumpsit 
and  set  forth  as  a  "  bond."  It  may  be 
joined  with  the  common  counts  in  in- 
debitaUis  assu7npsit.  Ide  v.  Conn.,  etc., 
R  R.,  33  Vt.,  397  (1859).  The  holder  of 
bonds  payable  to  bearer  is  an  original 
payee  and  not  an  assignee  merely. 
Rutten  V.  Union  P.  R'y,  17  Fed.  Rep., 
480  (1883).  For  the  form  of  complaint 
on  a  railroad  bond,  see  Miller  v.  N.  Y, 
etc.,  R  R.,  8  Abb.  Pr.,  431  (1859).  The 
holder  of  the  bond  may  of  course  sue 
upon  it  in  his  own  name.  Carr  v.  La 
Fevre,  27  Pa.  St,  418  (1856).  See,  also, 
§  761,  supra. 
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the  statute  relative  to  sealed  instruments  or  the  statute  applicable 
to  promissory  notes  applies  to  the  bonds  of  a  corporation. ^ 

§  772.  Coupons  and  interest  on  ionds  —  NegotiaMlity  of  cou- 
pons—  Participation  in  foreclosure  —  Interest  on  overdue  'bonds 
and  coupons  —  Purchase  of  coupons  when  presented  far  payment. — 
Nearly  all  bonds  of  corporations  have  attached  to  them  conpons, 
representing  the  semi-annual  or  annual  interest  on  the  bonds  them- 
selves. These  coupons  are  usually  in  the  form  of  promissory  notes 
payable  to  the  bearer.  They  are  generally  signed  by  the  engraved 
signature  of  the  treasurer  of  the  company.''  They  may  be  detached 
from  the  bond  and  sold  like  promissory  notes.  They  are  negotiable, 
and  a  iona  fide  purchaser  of  them  is  protected.' 


1  In  the  case  Best  v.  Davis  Sewing  Ma- 
chine Co.,  65  Hun,  73  (1893),  it  was  held 
that  the  six-year  statute  of  limitations 
applied  to  corporate  bonds,  the  court  say- 
ing :  "  The  obligations  being  promissory 
notes  and  not  sealed  instruments,  the 
six-year  statute  of  limitations  applies." 
The  statute  of  limitations  does  not  begin 
to  run  six  months  after  default,  merely 
because  at  that  time  the  bondholdei's 
have  an  option  to  declare  the  whole  sum 
due.  Nebraska,  etc.,  Bank  v.  Nebraska, 
etc.,  Co.,  14  Fed.  Rep.,  763  (1883).  See, 
also,  §  773,  infra,  as  to  coupons;  and 
§  846,  infra, 

2  A  lithographed  signature  on  the 
coupons  is  good.  McKee  v.  Vernon 
County,  3  Dill.,  310  (1874).  Coupons  of 
bonds  may  be  signed  by  a  printed  fac- 
simile of  a  corporate  officer's  autograph 
adopted  by  the  corporation  for  that 
purpose,  though  not  expressly  author- 
ized by  statute.  Pennington  v.  Baehr, 
48  Cal.,  565  (1874). 

'Commonwealth  of  Va.  v.  Chesa- 
peake, etc.,  Co.,  32  Md.,  501,  547  (1870); 
Spooner  v.  Holmes,  103  Mass.,  503  (1869), 
where  the  coupons  had  been  stolen; 
Evertson  v.  National  Bank,  66  N.  Y.,  14 
(1876);  Connecticut  etc.,  Ins.,  Co.  v. 
Cleveland,  etc.,  R  R.  Co.,  41  Barb.,  9 
(1863),  where  a  guaranty  of  the  coupon 
was  enforced;  Haven  v.  Grand  Junc- 
tion R  R.  &  D.  Co.,  109  Mass.,  88  (1871), 
the  coupons  being  payable  to  bearer; 


Miller  v.  Rutland  &  Washington  R  R 
Co.,  40  Vt,  399  (1867).  To  same  effect 
and  holding  that  detached  coupons  cre- 
ate a  distinct  obligation,  National  Ex- 
change Bank  v.  Hartford,  ProV.  &  R 
R.  R.  Co.,  8  R  I.,  375  (1866) ;  Carr  v. 
Le  Fevre,  27  Pa.  St.,  413,  418  (1856); 
Bunting's  Adv.  v.  Camden  &  Atl.  R  R 
Co.,  81  Pa.  St.,  254  (1876);  Brainerd  v. 
New  York  &  H.  R  R  Co.,  25  N.  Y., 
496  (1863) ;  Hubbard  v.  New  York  &  H. 
R  R  B.  Co.,  36  Barb.,  286  (1862) :  Com- 
monwealth i;.  Chesapeake  &  O.  R  R. 
Co.,  33  M(l,  501,  547  (1870);  Langston 
V.  South  Carolina  R  R  Co.,  3  S.  C,  248 
(1870);  New  Albany,  L.  &  C.  P.  R.  Co. 
V.  Smith,  23  Ind.,  353  (1864);  Junction 
R  R.  Co.  V.  Cleneay,  13  Ind.,  161  (1859) ; 
American  File  Co.  v.  Garrett,  110  U.  S., 
288  (1884) ;  "Wicks  v.  Adirondack  Co.,  3 
Hun,.112  (1874);  Evertson  v.  Nat'l  Bank, 
66  N.  Y,  14  (1876);  Galveston  R.  R.  Co. 
V.  Cowdrey,  11  Wall.,  459  (1870).  See, 
also,  Arentz  v.  Commonwealth,  18 
Gratt,  754  (1868);  Clark  v.  Iowa  City,  20 
Wall,  683  (1874);  Walnut  v.  Wade,  103 
U.  S.,  683  (1880);  Thompson  v.  Lee 
County,  3  Wall.,  327  (1865) ;  Aurora  City 
V.  West,  7  Wall.,  82,  105  '1868);  Morris 
Canal  &  Bank.  Co.  v.  Fisher,  9  N.  J,  Eq. 
699  (1855),  where  coupons  payable  to 
bearer  were  held  to  be  negotiable  and 
the  subject  of  pledge ;  Morris  t!anal  & 
Bank.  Co.  U-  Lewis,  12  N.  J.  Eq.,  333 
(1858).    That   coupons   are   negotiable, 
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The  holder  need  not  prove  his  title.*  But  if  the  bonds  are  not 
negotiable  the  coupons  are  not,  even  though  the  latter  are  negoti- 
able in  form.'  If  the  coupon  does  not  run  to  any  person  or  order 
•or  bearer  it  is  not  negotiable.'    A  purchaser  of  the  coupon  after 


see,  also,  Chesapeake,  etc.,  Canal  Co.  v. 
Blair,  45  Md.,  103  (1876),  where  bonds 
were  lost  and  representations  thereof 
were  issued  by  the  company  to  the 
owner.  Town  of  Cicero  v.  Clifford,  53 
Ind.,  191  (1876),  a  municipal  bond  coupon 
case ;  Gilbrough  v.  Norfolk,  etc.,  R.  E., 
1  Hughes,  410  (1877),  holding  that  a  bona 
fide  purchaser  of  stolen  bonds  might  en- 
force coupons  not  yet  due  but  not  the 
overdue  coupons.  See,  also,  Dillon  on 
Municipal  Corporations  for  many  cases 
relative  to  coupons  on  municipal  bonds. 
Haven  v.  Grand,  etc.,  E.  E.,  109  Mass.,  88 
■(1871),  where  the  coupon  was  a  promise 
to  pay  to  bearer.  The  purchaser  from 
a  bona  fide  purchaser  is  protected  even 
though  the  former  was  not  a  bona  fide 
purchaser  himself.  Grand  Eapids,  etc., 
E.  E.  V.  Sanders,  54  How.  Pr.,  314  (1877) ; 
Miller  v.  Town  of  Berlin,  13  Blatch.,  345 
X1876) ;  Northampton  Nafl  Bank  v.  Kid- 
der, 106  N.  Y.,  331  (1887).  In  Myers  v. 
York,  etc.,  R  R,  43  Me.,  333  (1857),  and 
Jactson  V.  York,'  etc.,  R  R,  48  Me.,  147 
(1858),  the  court  held  that  a  coupon 
worded  the  company  "  will  pay  thirty 
dollars  on  this  coupon "  is  not  nego- 
tiable, it  not  being  to  bearer  or  order. 
But  a  similar  coupon  attached  to  a  mu- 
nicipal bond  was  held  to  be  negotiable 
in  Smith  v.  County  of  Clark,  54  Mo.,  58 
<1873),  and  in  McCoy  v.  Washington 
County,  3  Wall.  Jr.,  381  (1863),  a  munic- 
ipal bond  case,  where  the  court  said 
that  the  coupon  took  its  negotiability 
from  the  bond.  Overdue  coupons  are 
not  negotiable.  Arents  v.  Common- 
wealth, IS  Gratt.  (Va,),  750  (1868).  Cou- 
pons are  negotiable  without  indorse- 
ment, and  title  passes  by  delivery. 
Johnson  v.  County  of  Stark,  34  111.,  75 
(1860).  'As  regards  theft  the  coupons  on 
bonds  are  the  same  as  negotiable  instru- 
ments, bank  bills  and  money.  The  bona 
fide    holder    is    protected.     Spooner  v. 


Holmes,  103  Mass.,  503  (1869).  Where 
overdue  coupons  from  bonds  stolen  be- 
fore maturity  are  sued  upon,  the  holder 
must  prove  that  he,  or  a  bona  fide  pur- 
chaser prior  to  him,  purchased  the  cou- 
pons before  maturity'.  Hinckley  v.  Mer- 
chants' Nat'l  Bank,  131  Mass.,  147  (1881). 
Payment  of  interest  coupons  on  bonds 
cannot  be  refused  on  the  ground  that 
certain  forged  bonds  are  in  circulation. 
Wood  V.  Consolidated,  etc.,  Co.,  36  Fed. 
Rep.,  538  (1888).  "  Coupons,  where  pay- 
able to  bearer,  are  promissory  notes 
negotiable  by  the  law  merchant,  and 
possess  all  the  attributes  of  promissory 
notes."  Cooper  v.  Town  of  Thompson, 
13  Blatch.,  434  (1876).  In  Wright  v. 
Ohio,  etc.,  R  R,  1  Dis.  (Ohio),  465  (1857), 
the  court  held  that  coupons  worded  as 
"warrants  for  thirty-five  dollars  ... 
payable  in  New  York  on  the  first  day 
of,"  etc.,  were  not  negotiable; 

1  The  holder  of  coupons  suing  thereon 
need  not  prove,  the  origin  of  his  title. 
He  sues  as  holder  and  not  as  assignee. 
McCoy  V.  Washington  County,  3  Wall. 
Jr.,  381  (1863).  A  possession  of  uncan- 
celed coupons,  detached  from  negotiable 
bonds,  is  prima  facie  evidence  of  title, 
with  all  the  lights  of  a  purchaser.  Dun- 
can V.  Mobile,  etc.,  R  R,  3  Woods,  567 
(1877). 

2  McClelland  v.  Norfolk,  eta,  R  R, 
110  N.  Y.,  469  (1888),  holding  that  under 
a  mortgage  power  the  majority  of  the 
bondholders  might  extend  the  time  of 
payment  of  the  coupons.  But  see  Man- 
ning V.  Norfolk,  eta,  R  R,  39  Fed.  Eep., 
838  (1887). 

'Jackson  v.  York,  etc.,  R  R  Co.,  48 
Me.,  147  (1858).  Coupons  are  not  nego- 
tiable if  they  are  not  payable  to  bearer 
nor  to  any  one's  order.  Evertson  «. 
National  Bank,  66  N.  Y.,  14  (1876) ;  Myers 
V.  York  &  Cumberland  R  R  Co.,  43  Ma, 
333  (1857).    In   this  case  a  coupon  not 
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it  becomes  due  is  not  a  lona  fide  purchaser.*  Coupons  stand  upon 
the  same  footing  as  the  bond  in  regard  to  the  terms  of  the  bond.^ 
A  provision  in  the  bond  that  it  and  the  coupons  shall  be  re- 
deemable within  a  certain  time  follows  the  coupons,  although  the 
latter  are  detached.' 

TBe  coupon,  although  detached  from  the  bond,  is  secured  by  thC' 
mortgage.*  The  coupons  participate  ratably  in  any  mortgage 
which  secures  the  bonds,  but  they  are  not  entitled  to  any  priority 
in  payment  over  the  bonds  when  a  foreclosure  takes  place  on  alL 
together.' 

When  coupons  are  presented  for  payment  and  are  cashed  they 
are  held  to  be  canceled  so  far  as  the  bonds  and  other  coupons  are' 
concerned.  Even  though  a  third  person  was  bujnng  them  instead 
of  the  company  paying  them,  the  bondholders  may  insist  on  their 
mortgage  lien  free  from  these  purchased  coupons.  The  reason  is- 
that  it  takes  two  parties  to  make  a  sale,  and  moreover  the  coupon 
holders  might  have  preferred  to  foreclose  rather  than  to  sell.* 


payable  to  order  or  bearer  was  held  not 
negotiable  though  taken  from  a  nego- 
tiable bond.  See,  also,  Clark  v.  City  of 
Janesville,  1  Biss.,  98  (1856),  holding  that 
a  municipal  bond  coupon  is  not  nego- 
tiable. 

1  Arents  v.  Commonwealth,  18  Gratt. 
(Va.),  750  (1868),  holding  also  that  a 
guaranty  of  the  coupon  passes  to  any 
holder.  Where  railroad  bond  coupons 
are  stolen  and  are  purchased  after  they 
become  due.  the  hona  fide  purchaser  is 
not  protected.  Wylie  v.  Speyer,  63 
How.  Pr.,  107  (1881). 

2  Guilford  v.  Minn.,  etc.,  R'y,  51  N.  W. 
Rep.,  658  (Minn.,  1891). 

'And  a  tender  stops  the  interest  on 
the  coupons.  Bailey  v.  County  of  Bu- 
chanan, 115  N.  Y.,  297  (1889).  Detached 
coupons  in  the  hands  of  the  holders  of 
the  bonds  are  mere  incidents  of  the 
latter  and  may  be  redeemed  if  the  bonds 
may  be.     Id. 

4  Miller  v.  Rutland,  etc.,  E-.  R  Co.,  40 
Vt.,  399  (1867);  Sewall  v.  Brainerd,  38 
Vt.,  364  (1865);  Stevens  v.  N.  Y.,  etc., 
R.  R  Co.,  18  Blatch.,  412  (1870),  giving  a 
priority  in  payment  to  the  coupons.  Al- 
though the  coupons  are  detached  from 
the  bond,  yet  they  are  protected  by  the 
mortgage  and  secured  by  it.     Union 


Trust  Co.  V.  Monticello,  etc.,  R  R,  63; 
N.  Y.,  311  (1875). 

5  Miller  v.  Rutland,  etc.,  R  R.  40  Vt,- 
399  (1867);  In  re  Sewall,  38  id.,  364 
(1865).  The  coupons  are  not  entitled  to- 
any  priority  of  payment  over  the  bonds 
on  a  distribution  of  the  funds  after  a 
foreclosure.  Duncan  v.  Mobile,  etc.,. 
R.  R,  3  Woods,  567  (1877).  Cf.  Stevens^ 
V.  N.  Y.,  etc.,  R  R.,  supra.  The  accept- 
ance of  funded  interest  bonds- for  over^ 
due  coupons  does  not  waive  the  mort- 
gage security.  It  is  a  change  and  ex- 
tension of  the  debt,  but  not  of  the  secu- 
rity. Gibert  v.  Washington,  etc.,  R  R, 
33  Gratt.  (Va.),  586  (1880).  The  court 
may  with  the  consent  of  the  interested 
parties  authorize  the  receiver  to  issue 
certificates  extending  the  unpaid  cou- 
pons without  invalidating  the  lieu  of 
the  coupons.  Skiddy  v.  Atlantic,  etc., 
R  R,  3  Hughes,  320,  341  (1877).  No 
preference  is  given  to  the  coupons. 
Dunham  v.  Cincinnati,  etc.,  R'y,  1  Wall., 
254  (1863). 

6  In  the  case  Cameron  v.  Tome,  64  Md., 
507  (1885),  the  court  stated  the  law  as 
follows:  "That  as  against  bondholders 
who  presented  their  coupons  for  pay- 
m,ent  and  not  for  sale,  and  who  had  the 
right  to  assume  that  they  were  paid  and  ' 
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A  person  who  sells  bonds  with  a  representation  that  past-due 
coupons  have  been  paid  may  be  compelled  to  deliver  up  such 


extinguished,  a  person  who  advances 
the  money  to  take  them  up,  under  an 
undisclosed  agreement  with  the  com- 
pany that  the  coupons  should  be  deliv- 
ered to  him  uncanceled  as  security  for 
his  advances,  is  not  entitled  to  an  equal 
priority  in  the  lien,  or  the  proceeds  of 
the  mortgage  by  which  the  coupons  are 
secured."  Although  the  president  and 
manager  of  the  corporation  claims  that 
when  he  paid  coupons  he  did  so  from 
his  personal  funds  and  for  the  purpose 
of  holding  the  coupons  as  unpaid  and 
as  a  lien,  yet  where  the  parties  present- 
ing the  coupons  supposed  that  they 
were  paid  and  the  directors  knew  noth- 
ing to  the  contrary,  the  coupons  cannot 
be  enforced  by  the  president.  Lloyd  v. 
Wagner,  31  S.  W.  Rep.,  334  (Ky.,  1893). 
In  Commonwealth  v.  Chesapeake,  etc., 
Co.,  32  Md.,  501  (1870;,  the  court  held 
that  persons  "  taking  up  and  holding  " 
coupons  as  they  came  due  under  agree- 
ment with  the  directors,  whose  au- 
thority was  only  to  obtain  a  loan  and 
pay  the  coupons,  cannot  claim  that  the 
coupons  are  still  unpaid.  In  the  case 
Duncan  v.  Mobile,  etc.,  E.  R,  3  Woods, 
567  (1877),  the  court  allowed  the  pur- 
chaser of  coupons  to  participate  in  the 
assets,  although  purchased  when  they 
came  due  and  were  presented  for  pay- 
ment, where  the  owners  presenting 
them  knew  that  they  were  purchased 
instead  of  being  paid  and  did  not 
object,  the  court  saying  that  the  rule 
was  that  "  there  was  no  purchase  un- 
less there  was  an  intent  on  the  part  of 
the  original  holder  to  sell;"  but  in 
this  case  there  was  such  intent.  Where 
coupons  are  presented  at  the  place  of 
payment  and  money  is  paid  for  them, 
such  coupons  cannot  participate  in  the 
security  as  against  bondholders  who  sup- 
posed the  coupons  were  so  paid  and 
canceled.  This  is  the  rule  even  though 
instead  of  being  paid  the  coupons  were 
purchased  by  an  outside  party  when 


they  were  received  at  the  place  of  pay- 
ment Union  Trust  Co.  v.  Monticello, 
ela,  R.  R.,  63  N.  Y.,  311  (1875>  ,  Cou- 
pons cashed  by  the  mortgagor  are  paid 
as  against  the  bondholders,  although 
actually  purchased  by  an  outside  party 
instead  of  being  paid.  Bockes  v.  Ha- 
thorn,  20  Hun,  S03  (1880).  A  purchaser 
of  coupons  by  a  syndicate  is  not  pay- 
ment and  cancellation  of  them  by  the 
company.  Claflin  v.  South  Carolina 
R  R,  8  Fed.  Rep.,  118  (1880).  A  person 
who  advances  money  to  the  corpora- 
tion to  pay  coupons  cannot  claim  that 
the  coupons  are  a  lien  under  the  mort- 
gage unless  the  bondholders  consented. 
Fidelity,  etc.,  Co.  v.  West  Pa.  R  R,  21 
Atl.  Rep.,  21  (Pa.,  1891).  Where  bond- 
holders are  entitled  to  participate  in  a 
reorganization  on  a  certain  basis,  a  per- 
son purchasing  coupons  under  an  agree- 
ment with  the  company  when  they 
become  due  may  be  shut  out  of  the  re- 
organization. Child  V.  N.  Y.,  etc.,  R  R, 
139  Mass.,  170  (1880).  In  the  case.Hand 
V.  Savannah,  etc.,  R.  R,  17  S.  C,  319 
(1881),  the  court  held  that  uncanceled 
coupons  having  been  taken  up  by  par- 
ties who  advanced  the  money  to  an  em- 
barrassed corpoi-ation  for  that  purpose — 
although  marked  paid  in  the  company's 
books  —  these  parties  have  an  equity  to 
claim  for  their  coupons  the  benefit  of 
the  lien  which  originally  secured  them. 
The  court  also  said  that  the  recognition 
of  this  equity  may  be  required  at  the 
hands  of  persons  seeking  the  equitable 
powers  of  the  court  to  enable  them'  to 
contest  the  liability  of  the  company  to 
pay  these  coupons.  When  the  parties 
practically  know  that  the  company  is 
not  paying  out  its  money  for  the  cou- 
pons, the  sale  is  sustained  and  the  cou- 
pons are  enforceable.  Ketcham  v.  Dun- 
can, 96  U.  S.,  659  (1877).  But  where  the 
parties  presenting  them  know  nothing 
about  this,  they  may  exclude  these  from 
participating  in  the  assets  until  they  are 
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coupons.'  The  pledgee  of  bonds  may  collect  the  coupons  thereon 
as  they  become  due.^  Money  deposited  to  pay  coupons  cannot  be 
attached  as  belonging  to  the  company.'  It  is  well  settled  that 
bonds  bear  interest  after  they  become  due.'' 

So  also  the  coupons  bear  interest  from  the  time  when  they  be- 


first  paid.  South  Gov.,  etc.,  R'y  v.  Gest, 
84  Fed.  Rep.',  628  (1888).  Railroad  coa- 
pons  whicli  are  paid  and  so  understood' 
cannot  afterwards  be  enforced  as  hav- 
ing been  merely  signed.  HoUister  v. 
Stewart,  111  N.  Y.,  644  (1889).  It  is  a 
question  of  fact  whether  a  taking  up  of 
overduQ  coupons  wa."!  intended  as  a  can- 
cellation of  them  or  only  a  transfer  of 
interest.  Wood  v.  Guarantee,  etc.,  Co., 
128  U.  S.,  416  (1888).  Where  a,  person 
pays  corporate  bond  coupons  as  they 
become  due,  and  takes  a  note  of  the 
corporation  in  payment,  the  coupons  no 
longer  exist  as  a  corporate  liability. 
The  person  cannot  claim  that  he  is  se- 
cured by  .the  mortgage  which  secured 
the  coupons.  South  Cov.,  etc.,  R'y  v. 
Gest,  34  Fed.  Rep.,  638  (1888).  But  where, 
in  order  tomaintain  the  credit  of  a  com- 
pany, a  director,  upon  presentation  of 
its  coupons  for  payment,  pays  out  his 
own  money  and  takes  the  coupons,  he 
may  enforce  them,  there  being  sufiS- 
cient  assets  to  pay  all  other  creditors 
first  Haven  v.  Grand,  etc.,  Co.,  109 
Mass.,  88  (1871).  f 

1  And  his  wife  may  also  be  compelled 
so  to  do.  Chicago,  etc.,  R'y  v.  Turner, 
44  N.  W.  Rep.,  174  (Mich.,  1889).  '■ 

2  The  pledgees  of  bonds  have  a  right 
to  collect  the  coupons,  although  the 
debt  which  is  secured  by  the  bonds  is 
not  yet  due.  Such  a  pledgee  may  also 
start  foreclosure  proceedings  the  same 
as  the  full  owner.  "He  only  differed 
from  an  absolute  owner  in  this :  that  he 
was  bound  to  account  for  any  surplus 
received  from  the  bonds  and  coupons, 
over  and  above  what  was  necessary  to 
the  payment  of  his  debt."  Warner  v. 
Rising  Fawn,  eta,  Co.,  3  Woods,  514 
(1878). 

3  Rogers  Locomotive,  etc.,  Works  v. 


Kelley,  88  N.  Y.,  334  (1883);  affirming 
19  Hun,  899. 

*  Interest  at  the  legal  rate  as  fixed  by 
statute  runs  on  bonds  after  their  ma- 
turity, and  commences  to  run  on  bonds 
and  coupons  from  the  time  they  fall 
due,  even  though  no  demand  of  pay- 
ment is  made,  but  of  course  the  com- 
pany may  show  that  the  money  was 
there  to  pay  with.  Langston  v.  South 
Car.  R.  R.,  3  S.  C,  248  (1870).  When  tlie 
principal  becomes  due  it  continues  to 
bear  interest,  unless  the  company  is 
ready  to  pay.  Price  v.  Great  Western, 
etc.,  R'y,  4  R'y  &  Canal  Cas.,  707  (1846). 
Simple  interest  at  the  legal  rate  is  re- 
coverable on  the  principal  of  the  bonds 
after  they  become  due,  "not  upon  and 
bj'  virtue  of  the  original  contract,  but 
as  damages  for  the  detention  of  money 
due."  Ashuelot  R.  R  v.  Elliot,  57  N.  H., 
897,  437  (1874);  Langston  v.  South  Car., 
etc.,  Co.,  3  S.  C,  248  (1870);  Com.,  etc., 
V.  Chesapeake,  etc.,  Co.,  32  Md.,  501,  551 
(1870).  Interest  allowed  on  the  bonds 
after  they  are  declared  due.  Welsh  v. 
First  Div.,  etc.,  R.  R,  25  Minn.,  314 
(1878).  If  bonds  are  redeemable  and  are 
called  by  the  company,  which,  however, 
is  unable  to  pay  them,  they  continue  to 
bear  interest.  Gordillo  v.  Weguelin,  L. 
R,  5  Ch.  D.,  387  (1877).  Bonds  do  not 
bear  interest  after  they  become  due,  and 
no  demand  is  made,  where  the  company 
proves  that  it  was  ready,  able  and  will- 
ing to  pay  them,  even  though  it  did  not 
set  aside  a  specific  sum  for  that  purpose, 
the  money  being  in  its  general  account 
Emlen  v.  Lehigh,  etc.,  Co.,  47  Pa.  St,  76 
(1864).  Municipal  bonds  after  maturity 
bear  interest  at  the  rate  which  they 
bore  before  maturity,  even  though  it  is 
in  excess  of  the  legal  rate.  Pruyn  v. 
City  of  Milwaukee,  18  Wis.,  367  (1864). 
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come  due,  and  no  presentation  or  demand  of  payment  is  necessary 
to  set  this  interest  running,  but  the  company  is  not  obliged  to  pay 
interest  on  the  coupons  if  it  can  show  that  it  was  ready  and  willing 
to  pay  the  coupons  if  they  had  been  presented  for  payment.'  There 
is  some  doubt  as  to  whether  coupons  have  three  days  of  grace.' 


Principal  bears  interest  unless  company 
is  ready  to  pay  and  gives  notice.  Price 
V.  Great  Western,  eta,  R'y,  16  51  &  W., 
244  (1847),  on  the  ground  that  the  de- 
bentures were  practically  a  mortgaga 
See,  also,  Ohio  v.  Frank,  103  U.  S.,  697 
(1880);  Brewster  v.  Wakefield,  22  How.. 
118  (1859).  The  interest  on  the  bonds 
after  maturity  is  the  same  as  that  before 
maturity.  Beckwith  v.  Trustees,  etc:, 
29  Conn.,  268  (1860) ;  Cromwell  v.  County 
of  Sac,  96  U.  S.,  51  (1877).  Interest  con- 
tinues on  the  bonds  from  the  time  of 
foreclosure  at  the  rate  specified  in  the 
bond,  although  different  from  the  statu- 
tory rata  Jackson,  eta,  Ca  v.  Burling- 
ton, eta,  E.  E.,  29  Fed.  Rep.,  474  (1887). 
Interest  is  allowed  up  to  the  date  of  dis- 
tribution, lie  The  London,  eta,  Ca,  66 
L.  T.  Rep.,  19  (1892). 

iPhil.,  eta,  R.  R.  u  Smith,  105  Pa  St, 
195  (1884) ;  Xorth  Pa.,  eta,  R  R  a  Adams, 
54  Pa.  St,  94  (1867),  holding  also  that 
demand  of  payment  at  maturity  is  ex- 
cused if  the  corporation  was  unable  to 
pay;  Langston  v.  South  Oar.,  eta,  Co.,  2 
a  C,  248  (1870) ;  Mills  v.  Town  of  Jeffer- 
son, 20  WisL,  50  (1865) ;  Arents  v.  Com- 
monwealth, 18  Gratt.  (Va.),  750  (1868) ; 
Conn.,  eta,  Ins.  Co.  v.  Cleveland,  eta, 
R  R.  41  Barb.,  9  (1868),  allowing  same 
as  damages  for  delay  of  payment :  Welsh 
V.  First  Div.,  eta,  R.  R,  25  Slinn.,  314 
(1878):  Burroughs  v.  Commissioners,  65 
N.  C,  234  (1871);  County  of  Beaver  v. 
Armstrong,  44  Pa  St,  63  (1862);  Com- 
monwealth V.  Chesapeake,  etc.,  Co.,  32 
Md..  501,  .547  (1870) ;  Gelpcke  v.  Dubuque, 
1   Wall.,  175   '1863;:   Hollingsworth  v. 


City  of  Detroit,  3  McLean,  472  (1844); 
Walnut  V.  Wade,  103  U.  S.,  683  (1880). 
In  Alexander  v.  Commissioners,  67  N. 
C,  330  (1872),  the  court  said  that  demand 
was  necessary  before  action  on  a  munici- 
pal coupon,  inasmuch  as  the  changing 
ofiicials  necessitated  such  a  rule,  al- 
though a  different  rule  prevailed  as  to 
individuals.  But  interest  runs  from  the 
time  of  non-payment  McLendon  v.  . 
Commissioners.  71  N.  C,  38  (1874);  Com- 
monwealth V.  Chesapeake,  eta,  Ca,  32 
Md.,  501  (1870).  Coupons  bear  interest 
after  their  maturity.  Beattys  v.  Solon, 
64  Hun,  120  (1892);  Langston  v.  South 
C.  R  R  Co.,  2  &  C,  248  (1870);  Crom- 
well V.  County  of  Sac,  96  IT.  S..  51  (1877) ; 
Aurora  City  v.  West  7  Wall.,  82  (1868)— 
the  last  seven  cases  being  municipal 
bond  cases.  Cf.  Rose  v.  City  of  Bridge- 
port, 17  Conn.,  243  (1845);  Jackson  v. 
York,  etc.,  R  R  Ca.  48  Me.,  147  (1858); 
Crosby  v.  New  London,  etc,  R  R  Co., 
26  Conn.,  121  (1857) ;  Johnson  n  County 
of  Stark,  24  Bl.,  75  ( I860).  Bond  coupons 
detached  from  the  bond  bear  interest 
from  maturity.  PhiL,  eta,  Coi  v.  Knight, 
16  Atl.  RepL,  492  (Pa,  1889X  In  Rhode 
Island  the  conpons  bear  interest  from 
the  time  of  demand  of  payment  Whit- 
aker  v.  Hartford,  eta,  R  R  Co.,  8  R  L, 
47(1864);  National  Ex.  Bank  v.  Hart- 
ford, eta,  R  R  Co.,  id.,  375  (1866>  Con- 
pons bear  interest  from  the  time  that 
the  company  is  in  default  in  paying 
them.  Gibert  v.  Washington,  eta,  R  R., 
33  Gratt  (Va),  586  (1880)l  There  are 
many  municipal  corporation  cases  also 
on  this  subject ;  and  to  the  same  effect 


2  Wood  V.  Consolidated,  eta,  Ca,  36  order  to  pay  money.  Arents  v.  Corn- 
Fed.  Rep.,  5.38  (1888).  Tlie  coupon  is  monwealth,  18  Gratt  fVa),  750  (1863). 
deemed  due  on  the  day  fixed  for  the  In  Xew  York  they  are  entitled  to  days 
payment  of  interest  It  is  not  a  bill  of  of  grace  Evertson  i-.  Xat'l  Bank,  66 
exchange  although  in  the  form  of  an  X.  Y.,  14  (1S76). 
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§  773.  Suit  to  collect  cowpons  —  Execution  cannot  he  levied  ujwn 
the  mortgaged  property  —  Demand  of  payment.— A.  bondholder 
may  sue  at  law  on  an  overdue  coupon.'  But  it  is  well-settled  law 
that  neither  a  mortgage  bondholder  nor  the  holder  of  a  coupon 
can  levy  an  execution  upon  the  mortgaged  property  la  order  to 
enforce  a  judgment  obtained  upon  the  bond  or  coupon.  There  are 
two  reasons  for  this  rule :  First,  that  a  mortgagee  at  common  law 
cannot  so  enforce  his  security ;  second,  other  bondholders  and  cou- 
pon holders  are  entitled  to  participate  equally  in  the  security.^ 


City  of  San  Antonio  v.  Lane,  32  Tex., 
405  (1869) ;  Town  of  Genoa  v.  Woodruff, 
92  TJ.  S.,  502  (1875) ;  City  of  JefEerson- 
ville  V.  Patterson,  26  Ind.,  15  (1866) ;  Mc- 
Lendon  v.  Commissioners,  71  N.  C,  38 
(1874) ;  Davis  it  County  of  Yuba,  75  Cal., 
452  (1888),  a  municipal  bond  case,  where 
the  interest  was  allowed  from  the  time 
when  payment  was  demanded.  In  Whit- 
aker  v.  Hartford,  etc.,  R  R,  8  R.  L,  47 
(1864),  the  court  allowed  interest  only 
from  the  date  of  demand  and  refusal  of 
payment  So  also  in  City  of  Pekin  ij.  Rey- 
nolds, 31  m.,  539  (1863).  In  Corcoran  v. 
Chesapeake,  eta,  Co.,  1  MacArthur  (D.  C). 
358  (1874);  afi'd,94  U.  S.,  741,  the  court 
held  that  interest  began  to  run  on  coupons 
only  after  demand  and  refusal  of  pay- 
ment. A  waiver  by  the  state  of  its  lien 
so  as  to  make  it  second  to  other  bonds 
and  coupons  is  not  a  waiver  for  interest 
on  those  coupons.  Corcoran  v.  Chesa- 
peake, etc.,  Co.,  1  MacArthur  (D.  CX  858 
(1874);  affd,  94  TJ.  S.,  741.  In  Connecti- 
cut the  coupon  docs  not  bear  interest 
after  maturity.  Rose  v.  Bridgeport,  17 
Conn.,  843  (1845).  The  company  may 
decline  to  pay  a  coupon  unless  it  is  pre- 
sented and  delivered  up.  Warner  v. 
Rising  Town,  etc,  Co.,  3  Woods,  514 
(1878).  But  the  owner  of  a  lost  coupon 
may  recover  interest  from  the  date  when 
he  made  a  demand  and  tendered  proper 
indemnity.  Fitchettu.  XorthPenn.  RR, 
5  Phil,  132  (1863).  If  the  bonds  are  pay- 
able in  England  with  interest  at  five  per 
cent,  the  interest  collectible  after  de- 
fault is  the  legal  rate  in  England  and 
not  the  legal  rate  of  the  state  wherein 
the  railroad  company  is.    Coghlan  v. 
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South  Car.  R  R,  142  U.  S.,  101  (1891X 
The  trustee  is  not  the  party  to  demand 
payment  of  the  coupons.  Taber  v.  Chi- 
cago, etc.,  R'y,  15  Ind.,  459  (1860). 

1  Montgomery,  etc.,  Soc.  v.  Francis, 
103  Pa.  St,  378  (1883).  A  holder  of 
coupons  from  railroad  bonds  may  sue 
on  them,  and  his  right  to  do  so  is  not 
taken  away  by  the  fact  that  they  are 
secured  by  a  mortgage.  Manning  v. 
Norfolk,  etc.,  R  R,  29  Fed.  Rep.,  838 
(1887).  The  holder  of  a  coupon  may  ob- 
tain judgment  thereon  although  the 
mortgage  provides  that  he  shall  not 
levy  execution  on  the  road.  Widener  v. 
Railroad,,  1  Weekly  Notes  of  Cas.,  472 
(Pa.,  1875).  Suit  on  one  interest  coupon 
is  no  bar  to  a  subsequent  suit  on  an- 
other, though  the  latter  was  due  at  the 
time  of  the  first  suit  Butterfield  v. 
Town  of  Ontario,  44  Fed.  Rep.,  171 
(1890).  The  holder  of  coupons  may  sue 
on  them  even  though  the  mortgage  is 
being  foreclosed  and  the  principal  sum 
mentioned  in  the  bonds  has  become  due, 
inasmuch  as  in  the  trustee's  foreclosure 
suit  no  judgment  for  a  deficiency  can 
be  granted,  the  trustees  not  suing  on 
the  bonds.  Welsh  v.  First  Div.,  etc., 
R  R,  25  Minn.,  314  (1879). 

2  The  bondholders  cannot  recover 
judgment  at  law  and  then  sell  out  the 
mortgaged  premises.  Pugh  v.  Fair- 
mount,  etc.,  Co.,  112  U.  S.,  238  (1884).  A 
bondholder  who  has  obtained  judgment 
on  his  bonds  cannot,  by  an  execution 
levied  on  the  property  mortgaged  to  se- 
cure the  bonds,  obtain  an  advantage 
over  other  bondholders.  Bowen  v.  Bre- 
con R'y,  L.  R,  3  Eq.,  541  (1867).  In  West 
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Other  bondholders  may  enjoin  the  execution  or  attachment.' 
The  holder  of  coupons  need  not  demand  payment  before  commenc- 
ing suit  thereon.'^ 

The  question  whether  a  demand  of  payment  is  necessary  before 
commencing  foreclosure  proceedings  turns  upon  the  provisions  of 
the  mortgage.' 


Branch  Bank  v.  Chester,  11  Pa.  St.,  382 
(1849),  it  seems  that  a  sale  of  the  equity 
of  redemption  based  on  a  judgment  ob- 
tained by  a  bondholder  for  interest  was 
upheld.  The  holder  of  coupons  may 
obtain  judgment  and  levy  on  such  prop- 
erty as  is  not  covered  by  the  mortgage 
securing  his  coupons.  Commonwealth 
V.  Susquehanna,  etc.,  R.  R,  123  Pa.  St., 
806  (1888);  Du  Pont  v.  Bushong,  1 
Weekly  Notes  of  Cas.,  378  (1875);  Pen- 
nook  V.  Coe,  23  How.,  117  (1859).  A 
bondholder  cannot  obtain  judgment  at 
law  on  unpaid  coupons  or  the  bond,  and 
by  levy  of  execution  sell  the  mortgaged 
railway  and  franchises  and  buy  it  in 
and  turn  it  over  to  a  reorganized  com- 
pany to  operate.  The  state  will  oust 
such  a  corporation  from  possession. 
The  only  execution  which  the  bond- 
holder can  levy  in  siich  a  case  is  on 
property  not  subject  to  the  mortgage. 
Commonwealth  v.  Susquehanna,  etc., 
R.  R.,  122  Pa.  St,  306, 321  (1888).  Where 
bonds  are  secured  by  a  chattel  mort- 
gage, one  bondholder  cannot  obtain 
payment  from  such  chattels  in  prefer- 
ence to  other  bondholders  by  levying  an 
execution  on  them,  even  though  the 
chattel  mortgage  has  not  been  recorded 
as  required  by  the  statutes.  Fish  v. 
N.  Y.,  etc.,  Paper  Co.,  29  N.  J.  Eq.,  16 
(1878).  One  of  the  parties  secured  by  a 
mortgage  cannot  levy  an  attachment  on 
the  mortgaged  property  "  without  al- 
leging that  the  residue  of  the  debts  se- 
cured had  been  paid,  and  bringing  the 
trustees  or  legal  title-holders  before  the 
court"'  Martin  v.  Merriwether,  7  Bush 
(Ky.),  116  (1870).  Where  a,  bondholder 
sues  on  his  bonds  and  gets  judgment, 
and  sells  the  company's  rights  by  a  levy 
of  execution,  the  mortgage  securing  that 
bond  and  others  still  exists.     Common- 


wealth V.  Susquehanna,  etc.,  R.  E.,  15 
Atl.  Rep.,  448  (Pa.,  1888). 

1 A  bondholder  may  enjoin  another 
bondholder  fj'om  levying  an  execution 
on  the  property  mortgaged.  They  are 
to  be  treated  as  partners,  and  one  is  not 
allowed  to  obtain  an  advantage  over 
others.  Moreover,  they  have  all  agreed 
that  the  property  shall  be  sold  as  a 
whole.  And  again,  the  reorganization 
provision  in  the  mortgage  is  a  covenant 
that  is  binding.  Phil.,  etc.,  fe.  E.  w. 
Woelpper,  64  Pa  St,  366  (1870).  A 
bondholder  may  enjoin  an  execution 
sale.    Butler  v.  Rahm,  46  Md.,  541  (1877). 

2  Walnut  V.  Wade,  103  U.  S.,  683 
(1880);  Warner  v.  Rising,  etc.,  Co.,  3 
Woods,  514 ;  Smith  v.  Tallapoosa  County, 
3  Woods,  574  (1874).  Demand  of  pay- 
ment need  not  be  alleged  in  a  suit  on 
coupons.  It  is  a  matter  of  defense  to  the 
company.  Phil.,  etc.,  R.  R.  v.  Johnson, 
54  Pa.  St,  137  (1867).  Coupons  are  like 
other  commercial  paper  in  that,  although 
payable  at  a  particular  place,  suit  may 
be  brought  or  foreclosure  commenced 
on  them  without  demand  of  payment 
at  that  place.  So  held  where  payment 
was  to  be  "  at  the  financial  office  of  said 
company  in  the  city  of  New  York." 
Warner  v.  Rising  Fawn,  etc.,  Co.,  3 
Woods,  514  (1878). 

3  No  demand  of  payment  of  bonds 
need  be  made  before  foreclosure  pro- 
ceedings if  an  allegation  is  made  that 
the  company  is  insolvent  and  such  de- 
mand would  have  been  useless.  Shaw 
V.  Bill,  95  U.  S.,  10  (1877).  No  demand 
of  payment  of  interest  is  necessary  be- 
fore the  commencement  of  foreclosure 
proceedings.  The  defendant  must  prove 
payment  or  readmess  to  pay.  Marlor 
V.  Texas,  etc.,  R'y,  21  Fed.  Rep.,  383 
(1884).   Presentation  and  demand  of  pay- 
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The  holder  of  coupons,  upon  Avhich  he  is  suing,  need  not  produce 
the  bonds  to  which  they  were  attached,  nor  need  he  be  interested 
in  them.'  The  form  of  action  on  coupons  is  the  same  as  that  upon 
promissory  notes.^       ^ 

The  statute  of  limitations  applicable  to  coupons  is  the  same  as 
that  applicable  to  the  bonds.  This  is  generally  twenty  years.' 
The  statute  commences  to  run  from  the  time  when  the  coupons  be- 


ment  of  coupons  need  not  be  shown  in 
order  to  prove  that  the  company  had 
failed  for  more  than  gix  months  to  pay 
the  interest.  Savannah,  etc.,  R.  R.  u 
Lancaster,  63  Ala.,  555  (1878).  A  de- 
mand of  payment  of  coupons  is  neces- 
sary in  order  to  set  running  a  provision 
of  the  mortgage  that  the  principal  shall 
become  due  and  a  remedy  become  avail- 
able six  months  after  default.  Potomac 
Mfg.  Co.  V.  Evans,  6  S.  E.  Rep.,  2  (Va., 
1888).  Also  §800,  m/ra.  Non-payment 
of  coupons  is  no  cause  for  foreclosure 
where  no  demand  of  payment  is  shown. 
Davies  v.  N.  Y.  Concert  Co.,  41  Hun,  493 
(1886).  See,  also,  Union,  etc.,  Ins.  Co.  v. 
Union,  etc.,  Co.,  37  Fed.  Rep.,  382  (1889). 
'  Thomson  v.  Lee  County,  3  Wall.,  337 
(1865).  "Suits  on  the  coupons  are  sus- 
tained entirely  independently  of  the 
bonds  to  which  they  were  originally  an- 
nexed. It  is  therefore  of  very  little  con- 
sequence whether  they  are  promissory 
notes,  bills,  drafts  or  checks,  for  they 
have  the  same  quality  of  negotiability 
as  either  of  those  instruments,  and  the 
holder  sues  upon  them  and  recovers  in 
his  own  name."  County  of  Beaver  v. 
Armstrong,  44  Pa.  St.,  63  (1863).  It  is 
not  necessary  to  produce  the  bond,  and 
the  surrender  and  cancellation  of  the 
bond  after  the  coupon  was  transferred 
does  not  affect  the  coupon.  Miller  v. 
Town  of  Berlin,  13  Blatch.,  245  (1876). 
In  suing  on  the  coupons  the  bonds  to 
which  they  were  attached  need  not  be 
set  out  Ring  v.  County  of  Johnson,  6 
Iowa,  366  (1858).  The  holder  of  a  cou- 
pon may  sue  on  it  although  he  does  not 
own  the  bond.  National  Ex.  Bank  v. 
Hartford,  etc.,  R  R.  Co.,  8  R  L,  875 
(1866);  North  Penn.  R.  R  Co.  v..  Adams, 
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54  Pa.  St.,  94  (1867) ;  Commissioners  ^v. 
Aspinwall,  31  How,,  539  (1858) ;  Crom- 
well V.  County  of  Sac,  94  U.  S.,  351,  362 
(1876);  City  v.  Lamson,  9  Wall..  477 
(1869).  The  holder  of  coupons  who  sues 
thereon  need  not  produce  or  prove  an 
interest  in  the  bond  itself.  He  should 
set  forth  the  number  of  the  bond,  how- 
ever, the  date,  sum  and  time  of  pay- 
ment. Kennard  v.  Cass  County,  3  Dill., 
147  (1874);  City  v.  Lamson,  9  Wall.,,  477 
(1869).  Coupons  may  be  sued  on  with- 
out producing  the  bonds.  Common- 
wealth V.  Chesapeake,  etc.,  Co.,  33  Md., 
501  (1870) ;  New  London,  etc..  Bank  v. 
Ware,  etc.,  R.  R,  41  Conn.,  542  (1874). 
The  payment  of  a  coupon  payable  to 
bearer  must  be  to  the  holder  of  it  and 
not  to  the  holder  of  the  bond.  In  re  ' 
Sewall,  38  Vt.,  864  (1865). 

2  A  general  count  in  debt  is  sufiScient 
to.  recover  on  a  coupon.  Nat'l  Ex.  Bank 
V.  Hartford,  etc.,  R.  R.,  8  R  L,  375  (1866). 
May  be  proved  under  the  common 
counts.  Johnson  v.  County  of  Stark,  34 
111.,  75  (1860).  An  action  in  tort  for  the 
conversion  of  coupons  lies  against  a  pur- 
chaser 'of  the  same  from  a  thief. 
Spooner  v.  Holmes,  103  Mass.,  503  (1869). 
A  single  count  may  include  sevei-al  cou- 
pons. New  London,  etc..  Bank  v.  Ware, 
etc.,  Co.,  41  Conn.,  543  (1874).  In  suing 
upon  coupons  they  should  be  put  in  evi- 
dence. De  Graaf  v.  Wychoflf,  13  Daly, 
366  (1885).  For  the  pleading,  etc.,  on  an 
interest  warrant,  see  Crosby  v.  New 
London,  etc.,  R  R,  36  Conn.,  130 
(1857). 

2  City  V.  Lamson,  9  Wall.,  477  (1869). 
"  A  suit  upon  a  coupon  is  not  barred  by 
the  statute  of,  limitations  unless  the 
lapse  of  time  is  sufKcient  to  bar  also  a 
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come  due.'  The  right  of  the  company  to  pay  coupons  in  land 
scrip  does  not  prevent  the  holders  from  suing  for  money  if  the 
scrip  is  not  issued.^ 

§  773a.  Income  ionds. —  A  corporation  may  issue  an  "  income 
bond,"  the  interest  on  which  is  not  payable  annually,  but  is  pay- 
able only  in  case  there  is  income  suflScient  to  pay  the  regular 
charges  and  interest  due  from  the  corporation  and  to  leave  a  sur- 
plus which  is  applicable  to  the  income  bonds.'  •  An  income  bond 
differs  from  preferred  stock  in  that  it  cannot  vote;  it  generally  is 
secured  by  mortgage ;  and  its  right  to  interest  is  more  clear  than 
that  of  stock  to  dividends.  The  power  to  issue  irredeemable  bonds, 
interest  on  which  is  to  be  paid  after  certain  dividends  have  been 
declared  on  the  stock,  is  a  question  still  in  dispute.* 

The  rights  of  income  bondholders  are  given,  governed  and  de- 
termined entirely  by  the  terms  of  the  bonds  themselves  and  the 
mortgage  securing  them,  if  such  a  mortgage  exists.^ 


suit  upon  the  bond."  City  of  Lexington 
V.  Butler,  14  Wall.,  283  (1871).  See,  also, 
Huey  V.  Macon  County,  35  Fed.  Eep., 
481  (1888);  §771. 

1  Clark  V.  Iowa  City,  30  WalL,  583 
(1874).  So  held  whether  the  coupons 
are  detached  fi'om  the  bonds  or  not 
Koshkonong  v.  Burton,  104  U.  S.,  668 
(1881) ;  Amy  v.  Dubuque,  98  U.  S.,  470 
(1878) ;  Huey  v.  Macon  County,  35  Fed. 
Rep.,  481  (1888).  Contra  where  the  cou- 
pon is  not  detached.  City  v.  Lamson,  9 
Wall.,  477  (1869) ;  City  v.  Butler,  14  Wall., 
383  (1871).  Statute  of  limitations  on  the 
coupons  of  municipal  bonds  begins  to 
run  from  the  date  when  the  coupons 
became  due.  Huey  v.  Macon  County, 
35  Fed.  Rep.,  481  (1888).  The  statute  of 
limitations  of  ten  years  applies  to  de- 
tachable interest  coupons.  GriflSn  v. 
Macon  County,  36  Fed.  Rep.,  885  (1888). 

-  Marlor  v.  Texas,  etc.,  R'y,  19  Fed. 
Rep.,  867  (1884);  Id.,  31  id.,  383;  Barry 
V.  Missouri,  etc.,  R'y,  27  id.,  1  (1886). 
Land  scrip  issued  in  payment  of  cou- 
pons, the  coupons,  however,  being  kept 
alive  as  collateral,  should  be  retired  and 
the  coupons  paid  in  money,  whenever 
the  finances  of  the  company  fully  war- 
rant it.  Little  Rock,  etc.,  R'y  v.  Hunt- 
ington, 130  U.  S.,  160  (1887). 

3  Garrett  v.  May,  19  Md.,  177  (1863), 


upholding  the  giving  of  a  mortgage 
which  took  precedence  over  prior  in- 
come bonds. 

*  The  supreme  court  of  Pennsylvania, 
by  a  divided  court,  about  1883,  held  that 
a  railroad  company  without  express  au- 
thority might  issue  irredeemable  in- 
terest-bearing bonds  at  a  lai-ge  discount, 
the  interest  to  be  paid  only  after  a  cer- 
tain dividend  had  been  declared  on  the 
common  stock.  The  bonds  were  called 
"deferred  income  bonds."  Phil.,  etc, 
R.  R  Co.  V.  Stichter,  31  Am.  L.  Reg., 
713.  A  contrary  conclusion  was  reached 
in  Taylor  v.  Phil.,  etc.,  R  E.  Co.,  7  Fed. 
Rep.,  386  (1881).  An  "income  bond" 
under  the  New  York  statute  is  secured 
by  a  lieu  in  regard  to  its  principal  only. 
Its  interest  is  unsecured.  The  income 
bondholder  cannot  control  the  discre- 
tion of  the  directors  in  paying  such  in- 
terest or  using  the  funds  for  other 
purposes.  Day  v.  Ogdensburgh,  eta,  R 
R  Co.,  107  N.  Y.,  129  (1887). 

5  The  case  of  Barry  v.  Missouri,  etc., 
R'y,  37  Fed.  Rep.,  1  (1886),  considered 
the  rights  of  income  bondholders  under 
the  particular  mortgage  in  that  case. 
The  income  bond  provided  for  the  pay- 
ment of  the  intei-est,  "  provided  such 
net  or  surplus  earnings  shall  be  suffi- 
cient therefor."    The  court  held  that 
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Frequently  there  is  difficulty  in  determining  whether  any  "  in- 
come "  actually  exists  which  should  be  applied  to  the  payment  of 
interest  on  income  bonds.  The  same  difficulty  that  is  experienced 
in  ascertaining  whether  there  are  net  profits  for  a  dividend  is  ex- 
perienced in  ascertaining  whether  there  is  a  surplus  properly  ap- 
plicable to  income  bonds.  In  general,  the  courts  decide  each"  case 
on  the  terras  and  conditions  of  the  income  bonds  themselves.  The 
various  rights,  remedies  and  incidents  peculiar  to  differeht  kinds 
of  income  bonds  are  set  forth  in  the  notes  below.^ 


"unless  within  some  one  of  the  six 
months'  periods  between  the  date  and 
the  maturity  of  the  bonds  net  income 
is  reaUzed,  the  company  is  not  in  de- 
fault, and  is  under  no  present  obligation 
to  pay  interest,"  but  nevertheless  the 
words  of  the  bond  may  give  the  holder 
the  right  to  claim  this  interest  at  a  later 
date,  "  whenever  there  is  net  income  ap- 
plicable thereto."  It  must  be  paid  be- 
fore any  dividends  are  declared.  "  Ac- 
cording to  the  scheme  of  the  mortgage, 
as  denoted  by  the  several  provisions  re- 
ferred to,  the  surplus  earnings  of  each 
interest  period  belong  to  the  holders  of 
coupons  for  that  period.  If  the  earn- 
ings are  insufiBcient  to  pay  the  interest 
in  full,  the  holders  are  entitled  to  scrip 
certificates  for  the  residue;  if  the  net 
earnings  more  than  suffice  to  pay  the 
interest  for  the  six  months,  the  surplus 
falls  into  a  general  fund  for  the  pay- 
ment of  holders  of  scrip  certificates  rat- 
ably ;  if  there  are  no  net  earnings  until 
an  exercise  of  the  power  of  sale  under 
the  eighth  article,  the  unearned  inter- 
est becomes  principal,  and  is  to  be  paid 
as  principal  out  of  the  proceeds  of  the 
sala  The  coupon-holders  have  the  first 
lien  upon  the  surplus  earnings  from  any 
other  for  the  period  represented  by  their 
coupons,  but  as  to  earnings  from  any 
other  period  they  have  only  the  rights 
of  certificate-holders ;  and  whether  they 
surrender  their  coupons  or  not,  if  the 
earnings  are  insufficient  to  pay  the  in- 
terest in  full  they  stand  as  certificate- 
holders  for  their  interest  unearned." 
The  coupon-holders  and  the  certificate- 
holders  were  held  to  stand  upon  sub- 


stantially the  same  ground.  It  was  the 
duty  of  the  company  to  keep  its  ac- 
counts so  as  to  show  the  net  income  for 
each  six  months.  The  trustee  was  bound 
to  see  that  this  was  done.  An  account- 
ing was  ordered. 

1  Passing  upon  the  rights  of  income 
bondholders  in  a  suit  brought  by  them 
to  have  their  interest  paid,  the  court 
said :  "  The  expenses  defrayed  or  in- 
curred in  producing  the  earnings  for  a 
given  interest  period  are  the  only 
charges  which  can  enter  into  the  in- 
come account  for  that  period.  ...  It 
is  preposterous  to  assert  that  the  com- 
pany could  properly  charge  against  in- 
come for  any  period  during  the  life  of 
the  mortgage  a  payment  or  a  liability 
incurred  on  account  of  old  indebted- 
ness existing  before  the  mortgage  was 
created,  or  arising  from  a  loss  incurred 
by  the  sale  of  bonds  issued  to  pay  off 
old  indebtedness.  It  might  with  equal 
propriety  seek  to  offset  its  whole  funded 
debt  against  its  income."  Barry  v.  Mis- 
souri, etc.,  R'y,  37  Fed.  Rep.,  1  (1886). 
An  income  bondholder  may  obtain  an 
accounting  by  the  mortgagor  railroad 
in  order  to  determine  whether  there  is 
any  income  applicable  to  his  bonds. 
Improper  items  of  the  account  will  be 
stricken  out.  But  where  most  of  the 
income  bonds  have  been  turned  in  for  a 
lower  security,  the  complainant  is  en- 
titled to  an  income  based  only  on  all  the 
income  bonds  as  originally  issued.  Barry 
V.  Missouri,  etc.,  R'y,  34  Fed.^  Rep.,  829 
(1888).  An  income  bondholder  may  file 
a  bill  for  an  accounting  where  the  funds 
upon  which  he  has  a  lien  have  been 
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§  774.  Accommodation  paper  cannot  legally  he  signed  "by  a  cor- 
poration—  A  consideration  must  exist — Bona  fide  holders. —  It  is 
a  well-established  rule  that  a  corporation  cannot  be  bound  by  its 
signature  to  or  indorsement  or  guaranty  of  the  note  or  paper  of 


mingled  with  other  funds  and  no  sepa- 
rate account  has  been  kept.  If  the  di- 
rectors have  made  no  determination  in 
the  matter,  it  is  immaterial  that  the 
mortgage  provided  for  a  final  determi- 
nation by  them.  Suit  lies.  Losses  in- 
curred by  reason  of  new  lines,  leased 
lines,  etc.,  are  not  to  be  paid  before 
funds  are  set  apart  to  pay  the  interest 
on  income  bonds,  the  income  mortgage 
being  a  lien  on  the  income  of  the  main 
line.  Ordinarily  an  income  mortgage 
on  present  and  future  property  as  a 
security  for  interest  is  "  but  little  more 
than  the  pledge  of  the  good  faith  of  the 
company  in  managing  its  lines."  The 
company  ordinarily  under  such  a  mort- 
gage may  improve,  alter  or  extend  its 
lines  and  may  lease  others  without  vio- 
lating its  obligation  to  the  income  bond- 
holders. If  the  directors  have  neglected 
to  ascertain  whether  net  income  exists, 
the  court  will  undertake  to  do  so. 
Spies  V.  Chicago,  etc.,  R.  R,  40  Fed. 
Hep.,  34:  (1889).  Although  an  income 
bondholder  is  entitled  to  an  accounting 
as  to  the  income  applicable  to  the  in- 
terest on  his  bonds,  yet,  if  he  charges 
fraud  against  the  directors,  he  must 
prove  fraud  or  his  bill  will  be  dismissed, 
even  though  fraud  need  not  have  been 
alleged.    Id. 

In  Day  v.  Ogdenburg,  etc.,  R.  R.,  107 
N.  Y.,  129  (1887),  income  bondholders 
were  held  not  entitled  to  any  surplus  in 
one  year  to  make  up  for  a  deficiency  in 
the  payment  of  interest  in  a  prior  year. 
The  court  held  also  that  the  company 
might  take  a  lease  of  another  railroad 
and  use  its  income  to  pay  the  rental,  and 
the  income  bondholders  could  not  ob- 
ject. Where  an  income  bondholder  ap- 
plies for  an  injunction  against  a  mis- 
appropriation of  the  income  of  the 
railroad,  giving  figures,  the  injunction 
will   be  granted  though  in  large  part 


the  allegations  are  made  on  informa- 
tion and  belief,  if  the  defendant  does 
not  specifically  explain  the  figures  and 
merely  denies  the  misapplication.  Barry 
V.  Missouri,  etc.,  R'y,  36  Fed.  Rep.,  328 
(1888).  An  income  bondholder  may  en- 
join an  application  of  the  company's 
funds  to  other  corporate  purposes, 
tliei-eby  affecting  the  payment  of  inter- 
est due  to  him.  Id.  The  holder  of 
coupon  bonds  secured  by  a  mortgage  on 
the  income  from  certain  lands  owned 
by  a  railroad  may  by  bill  in  equity  sub- 
ject that  income  to  the  payment  of  the 
coupons,  even  though  the  railroad  has 
been  consolidated  with  another  and  the 
consolidated  railroad  owns  the  lands. 
Rutten  V.  Union  Pac.  R'y,  17  Fed.  Rep., 
480  (1883).  For  an  instance  of  bonds 
and  a  mortgage  on  the  income  of  the 
property  of  a  canal  company,  see  Stewart 
V.  Chesapeake  &  Ohio  Canal  Co.,  5  Fed. 
Rep.,  149  (1881).  In  this  case  a  bond- 
holder asked  to  have  a  receiver  ap- 
pointed for  the  purpose  of  operating  the 
canal  and  applying  the  profits  to  the  in- 
terest on  the  bonds.  Mismanagement 
was  charged.  The  court  refused  to  ap- 
point the  receiver,  the  proof  not  being 
sufficient,  but  retained  the  suit  for  the 
purpose  of  compelling  the  company  to 
render  accounts  from  time  to  tim&  The 
court  stated  that  the  only  remedy  of 
the  bondholders  was  a  receiver,  fore- 
closure not  being  possible  of  such  a 
mortgage.  Concerning  the  construction 
of  the  rights  of  an  income  bondholder, 
see,  also,  Lehigh,  etc.,  Co.  v.  Central 
R  R,  34  N.  J.  Eq.,  88  (1881) ;  Thomas  v. 
New  York  &  Greenwood,  etc.,  R'y.  N.  Y. 
L.  J.,  March  28,  1891 ;  Id.,  Sept  1,  1892, 
where  an  income  bondholder  failed  in 
an  attack  upon  the  honesty  of  the  man- 
agement of  the  company.  Income 
bonds  do  not  unnecessarily  restrict  the 
owner  to  payment  in  land  scrip,  where 
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another  person  for  the  accommodation  of  the  latter.  The  direct- 
ors are  authorized  by  the  stockholders  to  do  business  for  corporate 
purposes,  but  are  not  authorized  to  use  the  corporation  to  perform 
acts  of  friendship  or  accommodation  to  others.  Tlie  accommoda- 
tion indorsement,  signature  or  guaranty  of  the  corporation  is  illegal 
and  cannot  be  enforced.' 


the  company  may  so  pay  interest 
thereon,  in  any  year  when  the  income 
is  sufficient  Unless  the  company  de- 
clares its  election  to  pay  in  scrip,  the 
owner  may  sue  for  the  money  as  soon  as 
the  income  is  sufficient.  Failure  of  the 
bondholder  to  demand  payment  of  the 
interest  is  no  bar,  he  having  been  noti- 
fied that  the  company  could  not  pay  it. 
Texas,  etc.,  R'y  v.  Marlor,  123  XJ.  S.,  687 
(1887).  Where  an  income  bond  has  its 
coupons  payable  in  money  or  land  scrip 
at  the  option  of  the  company,  and  the 
company  does  not  exercise  its  option 
when  the  coupons  become  due,  the 
holder  may  insist  on  payment  in  money 
and  sue  therefor.  It  is  immaterial  that 
the  mortgage  is  a  lien  on  land  only  and 
not  on  the  railroad.  Marlor  v.  Texas, 
etc.,  E'y,  31  Fed.  Rep.,  383  (1884) ;  S.  C, 
19  id.,  867.  Where  the  income  mortgage 
contains  no  provision  for  the  trustee 
taking  possession,  the  only  remedy  may 
be  "that  no  dividend  can  be  declared 
until  the  interest  on  it  is  regulai'ly  paid." 
Union  T.  Co.  v.  Missouri,  etc.,  R'y,  36 
Fed.  Rep.,  485  (1880).  In  New  York,  by 
statute,  income  bonds  with  voting  priv- 
ileges may  be  issued.  Laches  on  the 
part  of  the  dissenting  stockholder  will 
bar  his  remedy.  Taylor  v.  South,  etc., 
R.  R-  Co.,  13  Fed.  Rep.,  153  (1883).  An 
income  bondholder  bringing  suit  to 
compel  the  corporation  to  account  and 
pay  his  intei'est  coupons  must  allege  a 
request  to  the  trustee  in  the  deed  of 
trust  to  bring  the  suit  and  a  refusal  by 
him.  The  trustee  must  also  be  joined  as 
a  party  defendant.  Morgan  v.  Kansas, 
etc.,  R'y,  15  Fed.  Rep.,  55  (1883). 

'  Bank  of  Genesee  v.  Patchin  Bank,  13 
N.  Y.,  309  (1855) ;  National  Bank  v. 
Wells,   79  N.  Y.,   498  (1880),   reversing 


S.  C,  15  Hun,  51 ;  Central  Bank  v.  Em- 
pire Stone  D.  Co.,  26  Barlj.,  S3  (1857) ; 
Morford  v.  Farmers'  Bank,  etc.,  36  Barb,, 
568  (1857) ;  Bridgeport  City  Bank  v.  Em- 
pire Stone  D.  Co.,  30  Barb.,  431  (1859) ; 
Ex  parte  Estabrook,  3  Lowell,  547  (1877) ; 
Lafayette  Savings  Bank  v.  St.  Louis 
Stoneware  Co.,  3  Mo.  App.,  399  (1876) ; 
West  St.  Louis  Bank  v.  Shawnee  Co. 
Bank,  95  U.  S.,  557  (1877),  holding  that  a 
cashier  is  not  presumed  to  have  power 
to  bind  his  bank  as  indorser  of  his  per- 
sonal note.  The  payee  of  such  a  note, 
in  order  to  hold  the  bank,  mu^t  prove 
that  he  had  such  power ;  JEtna,  National 
Bapk  V.  Charter  Oak  L.  I.  Co.,  50  Conn., 
167  (1883),  holding  that  a  president  has 
no  implied  power  to  bind  his  corpora- 
tion as  accommodation  indorser ;  Culver 
V.  Reno  Real  Estate  Co.,  91  Pa.  St,  867 
(1879);  Beecher  v.  Dacey,  45  Mich.,  93 
(1881) ;  Smead  v.  Indianapolis,  P.  &  C. 
R  R  Co.,  11  Ind.,  104  (1858).  A  ware- 
house corporation  has  no  power  to  in- 
dorse paper  as  an  accommodation  even 
for  a  consideration  paid.  A  person  dis- 
counting the  same  for  the  maker  thereby 
has  notice  of  the  illegal  indorsement 
Park  Nat'l  Bank  v.  German,  etc.,  Co., 
116  N.  Y.,  381  (1889).  A  corporation  or- 
ganized for  freight  transfer  business  is 
not  bound,  and  is  not  liable  on  its  bond 
of  surety  for  the  debt  of  another.  Even 
a  co-svJrety  cannot  enforce  contribution. 
Lucas  V.  White  Line  Transfer  Co.,  70 
Iowa,  541  (1886).  Corporation  cannot  be 
surety  on  a  note  which  has  nothing  to 
do  with  its  business  —  pure  accommoda- 
tion. Payee  cannot  collect  Hall  v.  Au- 
burn T.  Co.,  37  Cal.,  355  (1865).  A 
national  bank  cannot  become  an  acconi- 
modation  indorser.  Nat'l  Bank,  etc.,  v. 
Atkinson,  55  Fed.  Rep.,  465  (Kan.,  1893). 
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The  indorsement;  however,  though  not  enforceable  by  parties 
taking  it  with  notice  that  it  was  for  accommodation,  may  be  en- 
forced by  honafide  holders.' 

There  is,  however,  no  rule  of  public  policy  which  prohibits  an 
accommodation  indorsement  of  commercial  paper  by  a  corpora- 
tion. Consequently,  if  such  an  indorsement  is  made  with  the 
knowledge  and  assent  of  all  the  directors  and  stockholders,  the  in- 
dorsement is  valid  and  enforceable.^ 

A  corporation  engaged  in  selling  manufactured  goods  may  in- 
dorse a  manufacturer's  note  to  enable  him  to  furnish  goods.' 

§  775.  Gimranty  iy  one  cor-poration  of  the  londs  or  dividends  of 
another  corporation  —  G-uaranty  l)y  an  individual. —  One  of  the 
most  important  and  yet  difficult  branches  of  railroad  and  corpora- 
tion law  is  the  question  whether  one  railroad  corporation  may 
guaranty  the  bonds  or  dividends  of  another  railroad  corporation. 
After  a  great  deal  of  litigation  the  rule  has  become  established 
that  such  a  guaranty  is  valid,  provided  it  is  based  on  a  valuable 
consideration,  and  the  consideration  is  such  as  the  guarantor  has 
power  to  receive  or  invest  in.* 


1  Bank  of  Genesee  v.  Patchin  Bank, 
19  N.  Y.,  312  (1859),  holding  also  that  a 
third  party  is  not  put  upon  his  inquiry 
if  the  paper  purports  on  its  face  to  be 
regularly  indorsed  in  the  course  of  busi- 
ness ;  Esc  parte  Estabrook,  2  Lowell, 
547  (1877),  A  bona  fide  purchaser  of  a 
bill  of  exchange  accepted  for  accom- 
modation by  a  corporation  may  enforce 
it.  Farmers'  National  Bank  v.  Sultan, 
etc.,  Co.,  52  Fed.  Rep.,  191  (1892).  To 
the  same  effect.  Mechanics'  Banking 
Ags'n  V.  New  York  &  S.  White  Lead 
Co.,  35  N.  Y.,  505  (1866),  and  cases  cited ; 
Central  Bank  v.  Empire  Stone  D.  Co.,  26 
Barb.,  23  (1857),  holding  that  a  note 
made  by  the  president  and  indorsed  by 
the  corporation  is  binding  upon  the  cor- 
poration in  the  hands  of  one  who  had 
been  induced  by  its  agent  to  accept  it  as 
a  transaction  of  the  corporation  and 
within  the  scope  of  its  business.  Mor- 
ford  V.  Farmers'  Bank,  etc.,  26  Barb., 
568  (1857) ;  Bridgeport  City  Bank  v.  Em- 
pire Stone  D.  Co.,  30  Barb.,  421  (1859); 
Farmers'  &  Mechanics'  Bank  v.  Em- 
pire Stone  D.  Co.,  5  Bosw..  275  (1859); 
Monument    National    Bank    v.    Globe 


Works,  101  Mass.,  57  (1869);  Lafayette 
Savings  Bank  v.  St  Louis  Stoneware 
Co.,  2  Mo.  App.,  299  (1876),  holding  also 
that  in  a  suit  on  the  note  the  burden  of 
showing  that  it  was  taken  by  a  third 
party  with  notice  of  the  inability  of  the 
corporation  to  indorse  lies  upon  the  de- 
fendant If  the  notes  are  signed  by  the 
president  without  authority,  even  a  bona 
fide  holder  cannot  enforce  them.  Mc- 
Clellan  v.  Detroit,  etc.,  Works,  56  Mich., 
579  (1885).  A  corporation  cannot  be  an 
accommodation  indorser.  Yet  a  bona 
fide  holder  of  the  paper  may  hold  the 
corporation  liable.  National  Bank  v. 
Young,  7  Atl.  Rep.,  488  (N.  Y.,  1886); 
Credit  Co.  v.  Howe,  etc.,  Co.,  8  Atl,  Rep., 
472  (Conn.,  1886). 

2  Martin  v.  Niagara,  eta,  Co.,  122  N. 
Y.,  165  (1890> 

3  Holmes,  etc.,  v.  Willard,  125  N.  Y., 
75  (1890). 

*Zabriskie  v.  Cleveland,  etc.,  R.  R 
Co.,  23  How.,  381  (1859),  where  a  stock- 
holder's suit  to  enjoin  the  fuUfillment  of 
a  guaranty,  which  had  not  been  made 
in  accordance  with  a  statute  authoriz-' 
ing  it,  failed  because  of  the  laches  of 
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the  stockholder;  Harrison  v.  Union 
Pac.  R'y  Co.,  13  Fed.  Rep.,  523  (1882), 
where  the  guarantor  was  merely  a  stock- 
holder in  the  corporation  whose  bonds 
were  guarantied.  The  guaranty  was 
enforced;  Macon,  etc.,  R.  R.  Co.  v. 
Georgia  R.  R.  Co.,  63  Ga.,  103  (1876), 
upholding  a  mortgage  given  by  the 
guarantied  corporation  to  the  guarantor 
corporation ;  Madison,  etc.,  R.  R.  Co.  v. 
Norwich  Sav.  Ass'n,  24  Ind.,  457  (1865), 
where  the  guaranty  of  bonds  in  the 
hands  of  a  bona  fide  purchaser  was  sus- 
tained, the  bonds  having  been  issued  to 
and  in  the  name  of  the  guarantor,  al- 
'  though  the  latter  acted  only  for  accom- 
modation ;  Conn.,  etc.,  Ins.  Co.  v.  Cleve- 
land, etc.,  R.  R,  Co.,  41  Barb,,  9  (1863), 
where  an  Ohio  guaranty  was  upheld, 
though  the  required  assent  of  the  stock- 
holder had  not  been  obtained.  'Though 
the  bonds  were  void,  the  guaranty  was 
enforced ;  Arnot  v.  Erie  R'y  Co.,  67 
N.  Y.,  315  (1876) ;  afle'g  5  Hun,  610,  up- 
holding a  guaranty  which  the  defend- 
ant had  made  on  bonds  sold  by  it ;  Rail- 
road Co.  V.  Howard,  7  Wall.,  393  (1868), 
where  the  guaranty  by  a  railroad  of 
bonds  given  to  it  by  a  city  was  upheld ; 
Green  Bay  &  M.  R.  R.  Co.  v.  Union 
Steamboat  Co.,  107  U.  S.,  98  (1882),  hold- 
ing that  under  the  charter  a  contract  of 
a  railroad  with  a  steamboat  company 
running  in  connection  with  its  line  by 
which  it  guarantied  that  the  gross  earn- 
ings of  each  of  its  boats  should  amount 
to  a  certain  sum  for  two  years  was 
valid;  Sheffield  Nickel  Co.  v.  Unwin, 
L.  R,  3  Q.  B.  D.,  314  (1877),  where  a  re- 
lease by  a  corporation  of  a  guaranty  of 
certain  profits  made  to  it  by  a  person 
who  had  sold  property  to  it  was  upheld. 
However,  in  Madison,  etc.,  Co.  v.  Wa- 
tertown,  etc.,  Co..  7  Wis.,  59  (1858), 
where  a  plank-road  company  guarantied 
and  paid  the  debts  of  another  plank- 
road  company  which  built  and  owned 
a  road  over  that  part  of  the  former's 
route  which  the  former  had  not  con- 


structed, the  guai-antor  was  defeated  in 
^  suit  for  repayment  from-  the  guar- 
antied corporation.  In  Simpson  v.  Deni- 
son,  10  Hare,  51  (1853),  the  stockholder 
of  a  railroad  company  enjoined  the 
company  from  guarantying  a  certain 
dividend  on  all  the  stock  of  another 
railroad  in  consideration  of  the  right  to 
carry  on  the  business  of  the  latter  rail- 
road. But  in  De  Graff  v.  American, 
etc.,  Co.,  31  N.  Y.,  133  (1860),  a  corpora- 
tion was  held  liable  on  its  guaranty  that 
the  patronage  of  the  employees  of  the 
corporation  should  continue  to  a  store 
which  the  corporation  sold  with  such 
guaranty.  A  railroad  corporation  may 
guaranty  and  sell  the  bonds  of  another 
railroad  company  which  have  been 
given  by  the  latter  to  the  former  com- 
pany in  payment  of  a  debt.  Rogers,  etc., 
Works  V.  Southern  R.  R,,  34  Fed.  Rep., 
278  (1888).  Guarantors  of  bonds  sold  to 
a  corporation  are  liable,  though  the  cor- 
poration had  no  power  to  purchase. 
State  of  Indiana  v.  Woram,  6  Hill,  33 
(1843).  A  corporation's  guaranty  of  an- 
other corporation's  bonds  is  an  original 
undertaking,  and  may  be  enforced  with- 
out resorting  to  the  latter  company. 
Phil,,  etc.,  Co.  V.  Knight,  16  Atl.  Rep., 
493  (Pa.,  1889).  A  bank  may  guaranty 
the  interest  on  the  debentures  of  a  com- 
pany. Exparte  Booker,  L.  R.,  14  Ch.  D., 
317  (1880).  A  lessee  railroad  which  on 
the  face  of  the  bonds  of  the  lessor 
agrees  to  pay  the  coupons  cannot  as 
against  bona  fide  holders  set  up  that  its 
agreement  was  ultra  vires  or  informally 
authorized.  Singer  v.  St.  Louis,  etc, 
R.  R,,  6  Mo.  App.,  437  (1879).  In  the 
case  Penn.  R.  R.  v.  Allegheny,  etc.,  R.  R,, 
42  Fed.  Rep,,  82  (1890),  one  railroad  com- 
pany agreed  to  purchase  the  coupons 
and  bonds  of  another  railroad  company 
if  not  paid  by  the  latter.  Where  one 
company  agrees  on  the  face  of  the 
bonds  of  another  company  to  purchase 
the  coupons  and  bonds  as  they  become 
due,  the  former  company  cannot  fore- 
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close  until  it  has  fully  completed  the 
contract  of  purchase.  Penn.  R  R.  v. 
Allegheny,  etc.,  E.  R,  48  Fed.  Rep.,  139 
(1891). 

In  the  case  of  the  County  of  Leaven- 
worth V.  Chica-i^o,  etc.,  R  R,  25  Fed. 
Rep.,  219  (1885),  it  appeared  that  the 
Rock  Island  railroad  guarantied  the  in- 
terest on  the  bonds  of  another  railroad. 
Where  the  guarantor  becomes  insolvent, 
the  maker  of  ths  bonds  bsing  solvent 
and  continuing  to  pay  the  coupons,  the 
distribution  of  the  assets  of  the  guaran- 
tor will  not  be  delayed  or  restricted  by 
the  possibility  of  future  liability  on  the 
guaranty.  Gay  Mfg.  Co.  v.  Gittings,  53 
Fed.  Rep.,  45  (1892).  A  construction 
company's  contract  to  pay  certain  in- 
terest on  bonds,  which  it  received  in 
payment  in  advance,  does  not  obligate 
it  to  pay  interest  on  bonds  received  by 
it  in  regular  payment.  Foster  v.  Mans- 
field, etc.,  R.  R,  36  Fed.  Rep.,  627  (1888). 
A  guaranty  that  certain  construction 
work  will  be  done  free  from  any  lien 
ahead  of  a  specified  mortgage  does  not 
i-ender  the  guarantor  liable  to  parties 
who  have  furnished  materials  to  the 
contractor.  Holly  Mfg.  Co.  v.  New 
Chester  Water  Co.,  48  Fed.  Rep.,  879 
(1891).  In  March  v.  Eastern  R  R  Co., 
43  N.  H.,  515  (1862),  where  one  railroad 
leased  its  entire  property  and  franchises 
to    another,   it    was    held  that,   under 


the  provisions  of  the  lease,  there  was 
neither  a  union  of  interest  and  capital 
between  the  two  roads  nor  any  warrant 
of  an  equality  of  dividends  between  the 
stockholders  of  the  two  corporations. 
A  brewing  company  has  power  to  guar- 
anty a  lease  of  premises  occupied  by 
one  of  its  customers,  and  containing  fixt- 
ures mortgaged  to  the  company.  Fuld 
V.  Burr  Brewing  Co.,  18  N.  Y.  Supp., 
456  (1892).  A  corporation  organized  to 
deal  in  the  stock  of  a  stockyard  cor- 
poration, and  hold  personal  and  real 
estate,  may  buy  competing  stockyards ; 
also  may  buy  the  stock  of  a  contem- 
plated competing  company:  also  buy, 
guaranty  and  sell  the  bonds  of  such 
competing  company;  also  pay  money 
to  settle  suits  against  the  first-named 
stockyard  company,  and  to  bind  stock- 
yard men  not  to  erect  competing  yards 
for  a  specified  term  of  years  within  a 
certain  territory ;  and  may  sell  any  or 
all  of  the  above  property  and  right  to 
the  flrsl-named  company.  Ellerman  v. 
Chicago,  etc.,  S.  Y.  Co.,  23  Atl.  Rep.,  287 
(N.  J.,  1891).  Where  a  company  is  in 
financial  distress,  and  its  creditors  agree 
to  an  extension  of  time  provided  the 
company  assumes  certain  private  debts 
of  the  directors,  the  company  has  power 
to  do  so,  but  the  question  of  good  faith 
may  invalidate  the  transaction.  Stark 
Bank  v.  United  States  Pottery  Co.,  34 


1  Penn,  R  R  Co.  v.  St  Louis,  etc.,  R 
R  Co.,  118  U.  S.,  290  (1885),  where  a  dis- 
tant railroad  guarantied  the  rental  of  a 
lessor  railroad  to  another  railroad.  Cole- 
man V.  Eastern  Counties  R'y  Co.,  10 
Beav.,  1  (1846),  where  a  stockholder  en- 
joined the  railroad  from  establishing 
and  guarantying  profits  to  a  packet  line. 
Payee  of  note  given  by  one  corporation 
in  payment  of  a  debt  due  from  another 
corporation,  there  being  no  connection 
or  consideration  between  the  two  cor- 
porations, cannot  enforce  the  note.  Bhr- 
gott  V.  Bridge  Manufactory,  16  Kan., 


486  (1876);  Rahm  v.  Same,  16  id.,  277 
(1876) ;  Stark  Bank  v.  U.  S.  Pottery  Co., 
34  Vt.,  144  (1861),  where  the  debt  as- 
sumed was  one  upon  which  the  direct- 
ors were  liable,  A  transfer  company 
cannot  guaranty  credit  of  another  per- 
son. Lucas  V.  White,  etc.,  Co.,  30  N.  W, 
Rep.,  771  (Iowa,  1886).  A  railroad  has 
no  power  to  guaranty  dividends  on  the 
stock  of  an  elevator  company,  even 
though  the  latter  subscribes  for  railroad 
stock.  Memphis,  etc.,  Co.  v.  Memphis, 
etc..  R  R,  6  S.  W.  Rep.,  53  (Tenn., 
1887). 
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A  corporation  cannot  give  away  its  funds  or  guaranty  certain  re- 
ceipts to  another  corporation  in  a  different  business.^ 


Vt,  144  (1861).  The  bona  fide  purchaser 
of  a  note  indorsed  by  a  corporation  may 
enforce  it  against  the  company.  Cen- 
tral Bank  v.  Empire,  etc.,  Co.,  26  Barb., 
33  (1857);  Bridgeport,  etc..  Bank  v.  Em- 
pire, etc.,  Co.,  30  Barb.,  431  (1859).  But 
a  purchaser  of  a  bill  of  exchange  before 
it  is  accepted  by  the  company  is  not 
such  a  bona  fide  purchaser.  Farmers', 
etc..  Bank  v.  Empire,  etc.,  Co.,  5  Bosw., 
375  (1859).  Where  one  railroad  com- 
pany contracts  with  another  company 
to  pay  the  interest  on  the  bonds  of  the 
latter  company,  and  then  caused  or  con- 
sented to  the  latter  company's  issuing 
bonds  with  a  statement  in  such  bonds 
that  the  interest  was  guarantied  by  the 
former  company,  the  former  company 
is  liable  for  such  intex-est  even  though 
it  was  not  a  party  to  the  bonds  them- 
selves. Opdyke  v.  Pacific  R  E.,  3  Dill., 
55  (1874).  Coupon-holders  may  assume 
that  the  stockholders  have  authorized  a 
guaranty  as  required  by  statute.  Conn., 
etc.,  Ins.  Co.  v.  Cleveland,  ^tc,  R.  R,  41 
Barb.,  9  (1863). 

Where  the  guarantor  of  bonds  is  se- 
cured by  a  mortgage,  the  holder  of  the 
bonds  is  entitled  to  the  benefit  of  the 
mortgage.  Young  v.  Montgomery,  etc., 
R  R,  3  Woods,  606  (1875).  Where,  under 
its  power  to  lease,  a  railroad  buys  all  the 
stock  of  another  railroad,  ic  may  as  a 
consideration  for  such  stock,  guaranty 
the  bonds  of  the  lessor  railroad.  Atch- 
ison, etc.,  R  R  r.  Fletcher,  35  Kan,,  336 
(1886).  Where  a  lease  of  one  railroad  to 
another  is  valid,  £he  consideration  of  the 
lease  may  be  the  guaranty  by  the  lessee 
of  the  bonds  of  the  lessor.  Low  v.  Cen- 
tral Pac.  R.  R,  53  Cal.,  53  (1877).  It  is 
sufficient  consideration  for  a  guaranty 
that  the  guarantor  is  the  lessee  of  the 
principal  debtor  and  the  proceeds  are  to 
be  used  in  equipping  the  leased  road. 
Codman  v.  Vermont,  etc.,  R.  R,  16 
Blatch.,  165  (1879).  It  is  a  sufficient  con- 
sideration for  the  guaranty  that  it  was 


to  enable  a  connecting  line  to  adopt  the 
same  gauge  as  the  guarantying  line, 
and  thereby  increase  the  business  of  the 
latter.  Conn.,  etc.,  Ins.  Co.  v.  Cleveland, 
etc.,  R  R,  41  Barb,  9  (1868).  A  railroad 
may  guaranty  the  payment  of  munici- 
pal bonds  which  are  issued  to  aid  the  rail- 
road. Railroad  v.  Howard,  7  Wall.,  393 
(1868).  A  gas  company  may  be  author- 
ized by  its  charter  to  guaranty  munici- 
pal bonds  which  ai-e  issued  in  its  behalf. 
New  Orleans  v.  Clark,  95  U.  S.,  644  (1877). 
An  additional  obligation  in,  the  bond, 
making  it  payable  in  gold,  and  added 
after  the  guaranty  was  made,  binds  the 
company  but  not  the  guarantor.  Wal- 
lace V.  Loomis,  97  U.  S.,  146  (1877).  The 
consideration  of  a  guaranty  may  be 
the  changing  of  the  gauge  of  the  rail- 
way whose  bonds  are  guarantied.  Za- 
briskie  v.  Cleveland,  etc.,  R  R,  23  How., 
381  (1859).  A  stockholder  in  a  railway 
company  cannot  set  aside  the  company's 
indorsement  of  another  company's 
bonds  in  consideration  of  certain  con- 
tracts between  them,  the  indorsing 
company  having  paid  the  interest  for 
five  years.  Cozart  v.  Georgia,  etc.,  R  R., 
.54  Ga.,  380  (1875).  Where  the  payment 
of  the  coupon  is  guarantied,  demand  of 
payment  at  the  place  where  the  cou- 
pon is  payable  should  be  made  within 
a  reasonable  time  after  it  becomes  due. 
Arents  v.  Commonwealth,  18  Gratt. 
(Va.),  750  (1868).  The  guarantor  of  the 
prompt  payment  of  the  principal  and 
interest  of  bonds  is  liable  for  interest  on 
the  coupons  which  are  not  paid  when 
they  become  due.  Phil.,  etc.,  R  R  i'. 
Knight,  124  Pa.  St.,  58  (1889). 

1  Davis  V.  Old  Colony  R  R  Co.,  131 
Mass.,  258  (1881),  where  the  guaranty 
by  a  corporation  of  the  expenses  of  a 
musical  festival  was  held  ultra  vires. 
A  railroad  subscription  to  a  state  fair 
was  enforced  in  State  Board  of  Agricult- 
ure V.  Citizens'  Street  R'y  Co.,  47  Ind., 
407  (1874).     Stockholder   may  enjoin  a 
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A  stockholder  who  assents  to  a  guaranty  cannot  afterwards  at- 
tack it  on  the  ground  that  the  corporation  had  no  power  to  enter 
into  it.' 

It  is  a  question  of  considerable  doubt  as  to  whether  the  guaranty 
on  bonds  is  negotiable  the  same  as  the  bonds  themselves.* 


railway  from  dooating  its  funds  to  an 
exhibition,  even  though  it  is  claimed 
that  thereby  the  corporate  receipts  will 
be  increased.  Tomkinson  v.  South,  etc., 
R'y  Co.,  56  L.  T.  Rep..  812  (1887).  A 
stockholder  who  offsets  to  his  statutory 
liability  the  corporate  guaranty  of  bonds* 
must  prove  the  consideration.  Briggs 
V.  Cornwall,  9  Daly,  436  (N.  Y.,  1881). , 
A  railroad  cannot  guaranty  the  divi- 
dends of  an  elevator  corporation  in  con- 
sideration of  the  latter  company  sub- 
scribing for  the  stock  of  the  former 
company.  Memphis,  etc.,  Co.  v.  Mem- 
phis, etc.,  Co.,  5  S.  W.  Eep.,  53  (Tenn., 
1887).  A  freight  and  transfer  corpora- 
tion has  no  power  to  guaranty  the  credit 
of  a  third  person.  Lucas  v.  White  Line, 
etc.,  Co.,  30  N.  W.  Rep.,  771 ;  Atchison, 
etc.,  R.  R.  Co.  V.  Fletcher,  10  Paa  Rep., 
596  (Kan.,  1886),  under  a  statute. 

1  If  all  parties  assent  to  a  guaranty  by 
the  company  of  bonds  and  stock  in  an- 
other company  owned  by  directors  of 
the  fii'st  company,  such  guaranty  being 
in  consideration  of  a  lease  will  not  be 
set  aside.  Barr  v.  N.  Y.,  etc,  R.  R.,  125 
N.  Y,  263  (1891).  Where  an  agricultural 
society  guaranties  the  bonds  of  a  street 
railway,  a  participating  stockholder  in 
such  society  cannot  afterwards  object. 
Thompson  v.  Lambert,  44  Iowa,  239 
(1876).  See,  also,  Martin  v.  Niagara,  etc., 
122  N.  Y.,  165  (1890). 

2  Not  only  the  bonds,  but  the  state's 
indorsement  or  guaranty  on  them,  are 
negotiable,  and  a  bonaflde  purchaser  of 
them  from  a  contractor  to  whom  they 
were  fraudulently  issued  may  enforce 
them.  Gilman,  etc.,  Co.'  v.  New  Orleans, 
etc.,  R  R.,  72  Ala.,  566  (1882).  The  state's 
indorsement  or  guaranty  of  bonds  is  ne- 
gotiable. State  V.  Cobb,  64  Ala.,  127 
(1879).  "  Where  the  statute  confers  ex- 
press authority  upon  the  company  to 


guaranty  the  bond»  of  another  com- 
pany, a  mere  failure  on  the  part  of  the 
guarantying  company  to  pursue  the 
mode  specified  in  the  statute  will  not  in- 
validate such  guaranty  in  the  hands  of 
the  bona  fide  holder."  Atchison,  etc., 
R.  R.  V.  Fletcher,  35  Kan.,  336,  248 
(1886).  For  a  full  statement  of  the  law 
relative  to  the  negotiability  of  a  guar- 
anty of  a  note,  see  Daniels  on  Negotiable 
Instruments  (4th  ed.),  g§  1774-1784.  A 
guaranty  indorsed  on  a  negotiable  note 
is  geneially  not  negotiabla  1  Amer. 
Lead.  Cas.  (ed.  1871),  410.  Qucere,  ■ 
whether  this  is  the  same  as  to  guaran- 
ties of  railroad  bonds.  Arents  v.  Com- 
monwealth, 18  Gratt  (Va.),  750,  776 
(1868).  In  the  case  Codman  v.  Ver- 
mont, etc.,  R  R,  16  Blatch.,  165  (1879), 
where  two  companies  joined  in  making 
notes,  and  then  one  of  these  companies 
indorsed  the  same  and  also  guarantied 
payment,  the  court,  per  Wheeler,  J., 
said :  "  This  guaranty  is  not,  in  terms, 
negotiable.  By  it  the  defendant  guar- 
anties the  payment  of  the  note,  princi- 
pal and  interest,  'according to  its  tenor.' 
The  note  being  negotiable,  perhaps  these 
words  draw  that  quality  into  the  guar- 
anty. If  they  do,  the  guaranty  would 
seem  to  be  negotiable.  Story  on  Prom. 
Notes,  §  484.  If  not,  in  Partridge  v. 
Davis,  20  Vfc,  499,  Davis,  J.,  seems  to 
have  thought  such  a  guaranty  would, 
in  effect,  be  negotiable ;  while  in  Sand- 
ford  V.  Norton,  14  Vt,  228,  and  in  Syl- 
vester V.  Downer,  20  Vt,  355,  the  late 
Chief  Justice  Redfield  was  clearly  of 
the  opinion  that,  like  ordinary  simple 
contracts,  such  guaranties  would  not  be 
negotiable."  If  a  railroad  may  lease 
another  road,  it  may  guaranty  interest  on 
the  letter's  bonds,  such  interest  being  the 
rent  Though  the  bonds  are  negotiable 
the  guaranty  is  not  If  bonds  are  issued 
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Where,  however,  bonds  are  issued  to  a  railroad  company  or  its 
assigns,  and  are  indorsed  by  the  company  and  sold,  the  hona  fide 
purchaser  may  enforce  the  indorser's  liability.  It  is  the  liability 
of  an  indorser,  and  not  of  a  guarantor.' 

A  guaranty  of  the  bonds  or  dividends  on  the  stock  of  a  corpora- 
tion should  be  made,  indorsed  and  signed  by  the  guarantying  party 
on  the  bbnds  or  certificates  of  stock.  If  the  guaranty  rests  merely 
on  a  contract  between  the  two  corporations,  it  may  be  modified  by 
the  corporations ;  ^  and  it  may  be  beyond  the  power  of  the  bond- 
holder to^  enforce  the  guaranty,^  or  the  guarantied  company  may 
have  difficulty  in  enforcing  the  contract.* 


for  construction  work  which  is  not  done, 
a  bona  fide  purchaser  of  the  bonds  can- 
not enforce  a  guaranty  thereof  by  an- 
other corporatipn.  Eastern,  etc.,  Bank 
V.  St.  Johnsbury,  etc.,  R.  E,,  40  Fed.  Rep., 
423  (1889). 

'  So,  also,  where  the  company  buys 
bonds  of  another  company  and  guaran- 
ties and  sells  them.  Arnot  i\  Erie  R'y, 
67  N.  Y.,  315  (1876).  "Where  a  munici- 
pal bond  is  payable  to  a  railroad  com- 
pany or  its  assigns,  and  the  company 
sells  it  with  the  indorsement,  "  The  New 
Orleans,  Jackson  &  Great  Northern 
Railroad  Company,  for  value  received, 
hereby  transfers  the  within  bond  to  the 
New  Orleans  Savings  Institution,  or  as- 
signs," the  company  is  liable  as  an  in- 
dorser of  the  bond  when  it  becomes  due. 
Bonner  v.  City  of  New  Orleans,  3  Woods, 
185  (1875).  A  railroad  company  may 
accept  the  bills  of  exchange  of  another 
railroad  company,  the  consideration 
being  the  altering  the  gauge  of  the  lat- 
ter pompany  so  as  to  enable  the  cars  of 
the  former  to  run  over  the  tracks. 
Smead  v.  Indianapolis,  etc.,  R.  R.,  11 
Ind.,  104  (1858).  Where  the  bonds  are 
payable  to  the  order  of  another  railroad 
company  or  its  assigns,  and  are  indorsed 
by  the  latter  and  sold,  the  latter  are 
liable  as  an  indorser  to  a  bona  fide 
holder,  even  though  the  indorsement 
was  ultra  vires.  Madison,  etc.,  R.  R.  v. 
Norwich,  etc.,  Soc,  24  Ind.,  457  (1865). 

2  If  the  guaranty  is  to  the  corporation, 
and  not  to  the  stockholders  severally, 
the  board  of  directors  may  reduce  the 
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amount  of  the  guaranty.  Beveridge  v. 
N.  Y.,  etc.,  R.  R.,  113  N.  Y.,  1  (1889). 

'  The  agreement  of  a  railroad  com- 
pany to  pay  the  bonds  of  another  rail- 
road company  is  not  enforceable  bj'  the 
bondholders.  The  court  said :  "  A  mere 
valid  pi'omise  or  undertaking,  taken  by 
the  company  to  give  it  support  finan- 
cially by  enabling  it  to  escape  default 
for  the  non-payment  of  interest,  evi- 
dently is  not  the  property  which  the 
mortgagee  took  by  force  of  this  indent- 
ure, although  it  was  obtained  by  the 
mortgagor  for  its  financial  relief  and 
support,  and  its  performance  would 
have  had  the  effect  to  enable  it  to  opei-- 
ate  its  road."  A  different  case  is  pre- 
sented where  the  contract  is  executed, 
as  where  a  lease  has  been  made.  There- 
is  no  privity  of  contract  between  the- 
contracting  company  and  the  bondholdl- 
ers  in  such  a  case  as  this.  The  contracti 
is  between  the  two  companies  alonci 
The  outside  company  owed  no  debt  and 
held  no  fund  in  trust  for  the  other  cojxi- 
pany  nor  for  the  latter's  bondholders. 
Metropolitan  Trust  Co.  v.  N.  Y,  etc., 
R.  R,  45  Hun,  84  (1887). 

*  Where  one  railroad  by  contract  with 
another  guaranties  the  interest  on  the 
bonds  of  the  latter,  but  fails  to  fulfill  its 
contract,  the  latter  railroad  itself  cannot 
enforce  the  guaranty.  The  liability  to 
repay  attaches  at  once.  In  any  case  the 
remedy  is  not  in  equity.  Bradford,  etc., 
R.  R.  I'.  N.  Y.,  etc.,  R  R,  123  N.  Y.,  316 
(1890).  A  guai'anty  by  one  company  of 
dividends  on  the  stock  of  another  com- 
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A  few  forms  of  guaranties  of  bonds  and  dividends  on  stock  are 
given  in  the  notes  below.' 

If  the  guarantor  takes  up  the  securities  he  may  enforce  their 
payment  as  against  the  company  liable  thereon,  but  his  rights  are 
second  to  those  of  any  of  the  guarantied  bonds  not  yet  taken  up.^ 


pany  is  a  collateral  undertaking.  Miller 
V.  Ratterman,  34  N.  E.  Rep.,  496  (Ohio, 
1890). 

'Forrn  of  guaranty  on  West  Shore 
Railroad  bonds : 

Gdabantt. 

For  value  received  the  New  York  Central  and 
Hudson  River  Railroad  Company  hereby  guar- 
anty the  punctual  payment  of  the  principal 
and  interest  of  the  within  bond  at  the  time  and 
in  the  manner  therein  specified,  and  covenants 
in  default  of  payment  of  any  part  thereof  by 
the  obligor  to  pay  the  said  principal  and  interest 
of  the  within  bond  as  the  same  shall  become 
diie,  upon  tlie  demand  of  the  holder  thereof. 

In  witness  whereof  the  said  company  has 
caused  its  corporate  seal  to  be  hereto  affixed 
and  attested  by  its  secretary  and  this  instru- 
ment to  be  signed  by  its  president  or  one  of  its 
vice-presidents. 

The  proposed  guaranty  by  the  United 
States  government  of  the  Nicaragua 
Canal  Company  bonds  is  as  follows : 

The  United  States  of  America  guaranties  to 
the  lawful  holder  of  this  bond  the  payment  by 
the  Maritime  Canal  Company  of  Nicaragua  of 
the  principal  of  said  bonds  and  the  interest  ac- 
cruing thereon,  and  as  it  accrues. 

Form  of  guaranty  of  dividends  on 
Rome,  Watertown,  etc,  Railroad  stock : 

The  New  York  Central  and  Hudson  River  Rail- 
road Company  hereby  guaranties  to  the  holder, 
for  the  time  being,  of  this  certificate  the  pay- 
ment of  1^  per  cent,  on  the  par  value  of  the 
stock  represented  thereby,  on  the  15th  days  of 
May,  August,  November  and  February  in  each 
year,  during  the  continuance  of  a  certain  lease, 
dated  the  14th  day  of  March,  1891,  by  the  Rome, 
Watertown  and  Ogdensburg  Railroad  Company 
to  the  said  New  York  Central  and  Hudson  River 
Railroad  Company. 

In  witness  whereof  the  corporate  seal  of  the 
said  New  York  Central  and  Hudson  River  Rail- 
road Company  has  been  hereto  affixed,  attested 

by  an  officer  thereof,  the day  of ,  A.  D. 

18-. 

New  York  Central  and  Hudson  River 
Railroad  Coupaitt. 

By ,  Treasurer. 


2  See  notes  page  1245,  supra.  Where, 
the  bonds  being  in  default,  the  trustee 
foreclosed  by  taking  and  retaining 
possession,  and  conveyed  the  property 
to  a  new  corporation,  the  bondholders 
taking  stock  for  their  bonds,  a  guar- 
antor of  the  bonds  who  paid  some 
of  the  old  coupons  as  they  became 
due  gets  nothing,  inasmuch  as  the 
whole  property  was  used  to  pay  the 
guai-antied  bonds.  Child  v.  N.  Y.  &  N. 
E.  E.  R,  139  Mass.,  170  (1880).  The 
guaranty  was  as  follows :  "  In  consid- 
eration of  the  provisions  of  a  contract 
of  even  date  for  the  use  of  the  Boston, 
Hartford  &  Erie  Railroad  by  the  Erie 
Railway  Company,  the  Erie  Railway 
Company  hereby  agi-ees  with  the  holder 
of  this  bond  that  the  several  interest 
warrants  hereto  attached  shall  be  paid 
as  they  respectively  mature.  Witness 
the  seal  of  the  Erie  Railway  Company 
and  the  signature  of  its  secretary,  at  the 
city  of  New  York,  the  8th  day  of  Octo- 
ber, A.  D.  1867."  The  conti-act  by  which 
the  guaranty  was  agreed  upon  contained 
the  following  clause :  "  And  it  is  further 
agreed  that  any  interest  warrants  which 
the  said  party  of  the  second  part  shall 
be  obliged  to  take  up  under  the  provis- 
ions of  this  contract  or  the  indorsement 
which  may  be  put  on  any  of  said  bonds 
shall  be  and  remain  a  valid  lien  on  all 
the  franchises  and  property  named  in 
or  secured  by  said  mortgage."  A  guar- 
antor of  bonds  which  have  become  due 
cannot  participate  in  the-  assets  along 
with  the  bondholders  on  coupons  which 
have  been  paid  by  the  guarantor.  The 
bondholders  are  to  be  paid  first,  since 
the  guarantor  is  liable  to  pay  them. 
But  where  the  principal  is  not  due,  the 
guarantor's  coupons  are  to  be  paid  after 
other    outstanding    coupons   are  paid. 
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"Where  a  state  guaranties  bonds  the  guaranty  is  construed  and 
enforced  the  same  as  where  the  guaranty  is  by  a  corporation.' 

A  guaranty  by  one  individual  of  certain  dividends  on  stock  held 
by  another  individual  is  legal  and  enforceable.^ 

§  776.  iJebentures  in  England. —  In  England  the  securities  which 
are  issued  by  corporations  are  generally  called  "  debentures."  An 
English  debenture  is  a  term  which  in  its  widest  application  in- 
cludes any  instrument  issued  by  a  corporation  which  creates  a  debt 
or  acknowledges  it.'     But  generally  it  means  a  bond  ^  secured  by  a 


Commonwealth  v.  Chesapeake,  etc.,  Co., 
32  Md.,  501, 540  (1870).  Where  the  guar- 
antor has  paid  a  part  of  the  secm-itiea 
which  were  guarantied,  the  remaining 
part  is  to  be  paid  first,  and  thus  tlie 
guarantor  is  to  be  repaid  and  then  other 
creditors  come  in.  Commonwealth  v. 
Chesapeake,  etc.,  Co.,  32  Md.,  501  (1870). 
The  lessees  of  the  guarantor,  having 
taken  up  coupons  which  were  guaran- 
tied, are  "  entitled  to  the  same  remedies 
for  the  collection  thereof  to  which  the 
creditors  themselves  would  have  been 
entitled,"  and  may  apply  for  a  receiver 
under  the  New  Jersey  statute.  Penn. 
R.  R  V.  Pemberton,  etc.,  R.  R.,  28  N.  J. 
Eq.,  338  (1877).  As,  to  the  guarantor 
company's  right  to  institute  suit  to  pro- 
tect its  interests,  see,  also.  State  of  Flor- 
ida u  Anderson,  91  U.  S.,  667  (1875). 
The  guarantor  may  enforce  a  mortgage 
given  to  protect  it  Macon,  etc.,  R.  R 
V.  Georgia,  etc.,  R.  R.,  68  Ga.,  103  (1879). 
Where  railroad  bonds  are  secured  by  a 
mortgage  on  the  railroad  and  also  a 
mortgage  on  the  property  of  another 
corporation,  the  latter  may  be  foreclosed 
before  the  former  where  the  former 
would  net  nothing.  Chicago,  etc..  Land 
Co.  V.  Peck,  112  111.,  408  (1885).      • 

1  Commonwealth  v.  Chesapeake,  etc., 
Co.,  32  Md.,  501  (1870);  Morton  v. 
N.  0.,  etc.,  R.  R.,  72  Ala.,  599;  Gilman 
V.  Same,  id.,  566;  State  v.  Cobb,  64 
Ala,,  127;  State  of  Florida  v.  Ander- 
son, supra. 

2  In  a  celebrated  litigation  in  New 
York  state  it  was  adjudicated : 

First,    That  such  a  guaranty  is  valid 


and  enforceable.  Lorillard  v.  Clyde,  86 
N.  Y.,  884. 

Second.  That  the  defendants  yvere  lia- 
ble upon  it,  during  the  time  the  corpo- 
ration subsisted  de  facto,  although  there 
existed  cause  for  its  dissolution.  Same 
V.  Same,  16  J.  &  S.,  409;  affirmed,  99 
N.  Y.,  196. 

Third.  That  separate  actions  may  be 
brought  on  the  contract  as  the  instal- 
ments fall  due,  and  separate  recoveries 
had  in  each.  Same  v.  Same,  122  N.  Y., 
41  (1890). 

Fourth.  That  the  plaintiff  was  in  no 
legal  sense  a  party  to  an  action  by  the 
people  of  the  state,  and  not  concluded 
by  the  findings  therein.  Same  v.  Same, 
16  J.  &  a,  409 ;  99  N.  Y.,  196. 

Fifth.  That  the  dissolution  of  the  cor- 
poration did  not  afflect  the  rights  of  the 
party  guarantied.  Same  v.  Same,  15 
N.  Y.  Supp.,  809  (1891);  N.  Y.  L.  J., 
April  4,  1891. 

Where  an  insolvent  insurance  com- 
pany buys  out  a  solvent  company  and 
certain  individuals  guaranty  that  the 
obligations  of  the  latter  company  will 
be  fulfilled,  and  the  latter  company  is 
"wrecked,"  the  guarantors  are  liable. 
Mason  v.  Cronk,  125  N.  Y,  496  (1891). 

iLevy  V.  Abercorris,  etc.,  Co.,  58  L. 
T.  Rep.,  218(1888).  See,  also,  British,  etc.. 
Co.  V.  Comm'rs,  L.  R.,  7  Q.  B.  D.,  165 
(1881);  Edmonds  v.  Blaina,  etc.,  Co.,  L. 
R.,  86  Ch.  D.,  215  (1887).  Of.  Topham  v. 
Greenside,  etc.,  Co.,  58  L.  T.  Rep.,  374 
(1883) ;  2  R'y  &  Corp.  L.  J.,  539. 

2  It  is  applied  to  evidences  of  indebt- 
edness such  as  a  deed  under  seal.    Ex 
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mortgage  ^  or  by  a  clause  equivalent  to  a  mortgage  inserted  in  the 
bond  itself.^ 


parte  Bradshaw,  L.  R.,  15  Ch.  Div.,  465 
(1879),  where  the  form  was  that  of  a 
bond  binding  the  company  "  and  their 
successors  and  their  real  and  personal 
estate,"  which  was  held  to  be  a  charge 
upon  the  real  and  personal  estate  of  the 
company  as  it  existed  at  the  date  of 
winding-up  proceedings,  but  not  includ- 
ing unpaid  capital ;  Re  City  Bank,  L.  R., 
3  Ch.  Div.,  758  (1868),  where,  however,  a 
deed  under  seal,  payable  to  order,  but 
purporting  to  be  a  debenture,  was 
treated  as  a  mere  promissory  note.  Ex 
parte  Grissell,  L.  R.,  3  Ch.  Div.,  411 
(1875).  Also  to  a  simple  promise  to  pay, 
with  a  clause  subjecting  certain  prop- 
erty as  security.  Re  Marin  Mansions 
Co.,  L.  R,  4  Eq.,  601  (1867).  See,  also, 
note  infra.  A  Lloyd  bond  is  a  due-bill 
or  acknowledgment  of  indebtedness  is- 
sued under  seal  by  a  corporation  to  the 
constructors,  supply  men,  etc.  Ra- 
palje's  Dictionary.  And  see  In  re  Cork, 
etc.,  R'y,  L.  R,  4  Ch.  App.,  748  (1869). 
Cavanagh  on  Money  Securities  (3d  ed., 
p.  355)  defines  a  debenture  as  "  an  in- 
strument in  writing,  generally  under 
seal,  ci'eating  a  definite  charge  on  a 
definite  or  indefinite  fund  or  subject  of 
property  in  favor  of  a  given  person,  or 
of  a  given  person  and  his  order  or  bearer, 
and  constituting  a  member  in  a  series  of 
instruments,  each  entitling  the  original 
holder  thereof  to  similar  rights.  Hence 
a  debenture  is  distinguished  (1)  from  a 
mortgage,  which  is  an  actual  transfer  of 
property ;  (2)  from  a  bond,  which  does 
not  directly  affect  property ;  and  (3)  from 
a  mere  charge  on  property,  which  is  in- 
dividualized and  does  not  form  part  in 
a  series  of  similar  chargea  [Citing 
cases.]  Debentures  may  be  issued  by  a 
single  person,  by  a  partnership  or  by  a 
corporation."  Debenture  stock  differs 
from  a  pure  debenture  in  that  the  title 
of  each  original  holder  appears  in  a  reg- 
istry instead  of  being  represented  by  an 
instrument  complete  in  itself,  and  the 


stock  is  capable  of  being  transferred  in 
any  amounts,  unless  limited  by  corpo- 
rate regulations.  See  Attree  v.  Hawe, 
L.  R,  9  Ch.  D.,  337  (1878). 

1  In  re  Hamilton's  Windsor  Water- 
works, L.  R,  13  Ch.  Div.,  707  (1879) ; 
Wildey  V.  Mid-Hants  R'y  Co.,  16  W.  R, 
409  (1868). 

2jRe  Marin  Mansions  Co.,  L.  R,  4  Eq., 
601  (1867) ;  Re  Panama,  etc.,  R'y  Co.,  L. 
R,  5  Ch.,  318  (1870) ;  Re  New  Clydach 
S.  &  B.  I.  Co.,  L.  R,  6  Eq.,  514  (1868). 
A  debenture  not  making  a  charge  upon 
property  has  been  held  to  be  a  promis- 
sory note.  Ex  parte  Colborne,  L.  R,  11 
Eq),  478  (1870).  But  security  upon  prop- 
erty is  not  a  necessary  featura  Ed- 
monds V.  Blaina  Furnaces  Co.,  L.  R,  36 
Ch.  Div.,  215  (1887),  holding,  also,  that  it 
is  not  necessary  that  they  be  issued  and 
numbered  seriatim;  a  single  debenture 
may  be  issued  to  one  man.  "  In  the  or- 
dinary acceptation  of  the  term  a  debent- 
ure means  any  document,  binding  on  an 
Incorporated  company,  by  which  it  ac- 
knowledges a  debt  to  be  due  and  under- 
takes to  pay  it"  Romer,  Q.  C,  in  Ed- 
monds V.  Blaina  Furnaces  Co.,  supra; 
where,  also,  Chitty,  J.,  said :  "  I  find 
that  generally,  if  not  always,  the  instru- 
ment imports  an  obligation  or  covenant 
to  pay.''  The  same  learned  judge,  in 
Levy  V.  Abercorris,  etc.,  Co.,  supra,  said 
that  "  debenture  "  is  not  a  term  of  art, 
but  means  a  document  which  acknowl- 
edges or  creates  a  debt  In  the  former 
case  the  instrument  was  a  memoran- 
dum of  agreement  acknowledging  loans 
in  various  amounts  set  opposite  the 
names  of  nine  persons,  covenanting  with 
each  of  them  to  pay  the  same,  with  in- 
terest at  a  fixed  date,  and  to  pay  them 
ratably  in  case  the  whole  was  not  then 
paid,  and  pledging  as  security  the  "  un- 
dertaking, property  and  effects  of  every 
kind,"  subject  to  prior  charges,  and  with 
liberty  to  the  company  to  sell  or  pledge 
the  things  manufactured  by  the  com- 
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The  power  to  issue  debentures  is  generally  conferred  by  the 
charter.  Where  it  is  not  so  conferred  it  is  implied  from  a  general 
power  to  borrow  money  and  create  debts.^ 

In  England  statutory  provisions  regulating  the  issue  of  debent- 
ures must  be  carefully  observed.^  Debentures  in  England,  cover- 
ing all  the  property,  etc.,  of  the  corporation,  are  specifically  ex- 
cepted from  the  bill  of  sales  or  chattel  mortgage  act,  requiring 
registration  of  bills  of  sale.^  A  debenture  is  to  be  construed  ac- 
cording to  the  language  used  in  it.  There  are  no  arbitrary  rules 
of  construction  peculiar  to  it  alone.'' 


pany  in  the  ordinary  course  of  business 
until  default  made. 

1  Inns  of  Court  Hotel  Coj,  L.  R.,  6  Eq., 
83(186a^;  Bank  of  South  Australia  v. 
Abrahams,  L.  R.,  6  P.  C,  265  (1»75),  hold- 
ing that  a  power  to  issue  debentures 
after  all  calls  have  been  fully  paid  does 
not  warrant  making  them  upon  future 
calls. 

2  Where  the  required  assent  of  stock- 
holders is  not  obtained,  the  debentures 
are  void.  Fountaine  v.  Carmarthen 
R'y  Co.,  L.  R,  5  Eq.,  316  (1868).  Where 
the  issue  is  made  before  the  whole  capi- 
tal is  subscribed,  and  the  statute  for- 
bids such  issue,  the  debenture  is  void. 
Chambers  v.  Manchester,  etc.,  R'y  Co., 
5  B.  &  S.,  588  (1864).  Where  the  issue 
is  made  when  the  corporate  debts  are 
greater  than  the  statute  allows,  then 
the  debentures  are  void,  and  the  hcflders 
come  in  as  unsecured  creditors.  Re 
Pooley  Hall,  etc.,  Co.,  18  W.  E.,  201 
(1869). 

••  The  bills  of  sale  act  in  England  re- 
lieves corporations  from  the  necessity 
of  recording  debentures.  Read  V.  Joan- 
Don,  63  L.  T.  Rep.,  387  (1890).  Debent- 
ures have  precedence  over  a.  fi.  fa.  Re 
Opera,  Limited,  65  L.  T.  Rep.,  371  (1891). 
The  debentures  of  none  of  the  incorpo- 
rated companies  in  England  need  be  re- 
corded as  a  chattel  mortgage.  Re  The 
Standard,  etc.,  Co.,  64  L.  T.  Rep.,  487 
(1891);  Edmonds  v.  Blaina,  etc.,  Co.,  57 
L.  T.  Rep.,  139  (1887).  A  debenture  is  a 
document  which  creates  or  acknowl- 
edges a  debt  It  need  not  be  recorded 
in  the  register's  oflfice  under  the  bill  of 


sales  act  Levy  v.  Abercorris,  etc.,  Co., 
56  L.  T.  Rep.,  218  (1887).  Cf.  Id.,  274. 
For  a  review  of  the  long  litigation  in 
England  whether  a  debenture  had  to  be 
recorded  as  a  bill  of  sale,  i.  e.,  in  Amer- 
ica as  a  chattel  mortgage,  see  8  R"y  & 
Corp.  L  J.,  223.  This  question  was 
finally  settled  in  England  by  act  of  par- 
liament declaring  that  debentures  of  cor- 
porations need  not  be  recorded  under 
the  bill  of  sales  act  A  debenture  on  the 
whole  property,  with  a  clause  that  no 
prior  mortgage  or  charge  should  be 
made,  is  not  good  as  against  an  assign- 
ment by  the  company  of  money  duo 
from  an  insurance  company,  where 
such  assignee  gave  notice  to  the  insur- 
ance company  before  the  insurance 
company  had  notice  of  the  debenture. 
The  English,  etc..  Trust  v.  Brunton,  66 
L.  T.  Rep.,  767  (1892). 

*  Edmonds  v.  Blaina  Furnace  Co., 
supra:  Ex  parte  Cox,  18  L.  E.,  Ir.,  174 
(1884),  and  Re  Panama,  etc.,  R'y  Co., 
L.  R,  5  Ch.  Div.,  318  (1870),  holding 
that  debentures  secured  by  the  "  under- 
taking and  all  sums  arising  therefrom" 
are  a  charge  upon  all  the  property  of 
the  corporation,  past  and  future,  and  are 
entitled  to  be  paid  before  the  general 
creditors.  Tiie  former  case  gives  the 
form  of  the  indenture.  Re  Marin  Man- 
sions Co.,  L.  R.,  4  Eq.,  601  (1867),  to  same 
effect  but  not  a  charge  on  the  capital 
stock ;  also,  In  re  Colonial,  etc.,  Corpo- , 
ration,  L.  R.,  15  Ch.  D.,  465  (1879);  J?e 
New  Clydach  S.  &  B.  I.  Co.,  L.  R,  6  Eq., 
514  (1868),  where  debentures  purporting 
to  be  an  assignment  of  the  undertaking 
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Many  of  the  rules  of  law  applicable  to  other  evidences  of  corpo- 
rate indebtedness  apply  also  to  this  class  of  obligations.'   The  power 


and  charging  all  the  real  and  personal 
property  were  held  valid  upon  all  per- 
sonal property  existing  at  the  date  of  the 
debentares,  but  not  upon  property  sub- 
sequently acquired ;  Bloomer  v.  Union 
Coal  &  I.  Co.,  L.  R,  16  Eq.,  383  (1878), 
holding  that  book  debts  were  not 
charged ;  Ex  parte  Grissell,  L.  R.,  8  Ch. 
D.,  411  (1875),  where  a  charge  upon  all 
the  funds,  property  and  effects  which 
the  company  held  or  possessed  or  should 
hold  or  be  possessed  of,  held  valid ;  Hod- 
son  V.  Tea  Co.,  L.^.,  14  Ch.  D.,  859  (1880), 
where  debentures  containing  an  assign- 
meat  of  chattels  with  provision  that  the 
corpoi-ation  shall  retain  possession  until 
twenty-one  days  after  default  were  held 
a  lien,  though  winding-up  proceeding 
had  been  begun  before  they  became 
due ;  Re  Heme  Bay  Water-works  Co., 
L.  R,  10  Ch.  Div.,  42  (1878),  holding  that 
debenture  holders,  not  being  in  the  po- 
sition of  ordinary  mortgagees,  may  have 
a  receiver  appointed,  but  cannot  insti- 
tute winding-up  proceedings;  Wildey 
V.  Mid-Hants  R'y  Co.,  16  W.  R,  409 
(1868),  holding  that  the  holder  of  a  de- 
benture secured  by  mortgage  has  a  title 
prior  to  that  of  a  subsequent  judgment 
creditor,  and  may  file  a  bill  to  protect 
his  security  though  his  claim  is  not  due ; 
Ex  parte  Pitman,  L.  R,  12  Ch.  D.,  707 
(1879),  holding  that  the  debenture  does 
not  prevent  the  company  from  selling 
property  and  dealing  with  it  without 
regard  to  the  debenture.  To  same  ef- 
fect, Wheatley  v.  Silkstone,  etc.,  Co.,  L. 
R,  29  Ch.  D.,  715  (1885),  where  a  mort- 
gage given  subsequent  to  the  indentures 
took  precedence  over  them ;  In  re  Flor- 
ence, etc.,  Co.,  L.  R,  10  Ch.,  530  (1878) ; 
Moor  V.  Anglo-Italian  Bank,  id.,  681 
(1879) ;  In  re  Hamilton's,  etc..  Iron 
Works.  L.  R,  13  Ch.  D.,  707  (1879).  But 
as  soon  as  winding-up  proceedings  are 
commenced  then  the  lien  of  the  debent- 
ure holders  attaches,  and  the  unsecured 
holders    are  paid  after   the  debenture 


holders.  In  re  Panama,  etc..  Mail  Co., 
L.  R,  5  Ch.,  318  (1870).  To  same  effect. 
In  re  Home,  L.  R,  20  Ch.  D.,  736  (1885) ; 
Hodson  v.  Tea  Co.,  L.  R,  14  Ch.  D.,  859 
(1880).  A  purchaser  of  land  from  the 
company  may,  before  taking  title,  re- 
quire proof  of  no  default  as  to  the  de- 
bentures. Re  Home  &  Holland,  53  L. 
T.  Rep.,  562  (1885).  A  floating  debent- 
ure does  not  prevent  the  company  from 
paying  a  debt  to  a  director  just  before  a 
winding  up  is  commenced.  Willmott  v. 
London,  etc.,  Co.,  55  L.  T.  Rep.,  696 
(1887).  A  pledge  or  mortgage  of  a  spe- 
cific piece  of  corporate  property  takes 
precedence  of  a  general  debenture  lien, 
although  the  debenture  was  prior  in 
time.  ESc^arfe  Harrison,  58  L.  T.  Rep.. 
174  (1887).  A  debenture  is  not  a  lien  on 
the  proceeds  from  superfluous  land  sold 
by  the  company.  Re  Hall,  etc.,  R'y,  59 
L.  T.  Rep.,  302  (1888).  In  England  any 
loan  by  a  corporation  in  excess  of  the 
amount  expressly  authorized  by  its  char- 
ter is  void,  but  the  company  may  be  held 
liable  for  such  part  of  the  money  as  they 
properly  used  to  pay  other  debts.  Wen- 
lock  V.  River,  etc.,  Co.,  59  L.  T.  Rep.,  485 
(1888). 

1  Webb  V.  Heme  Bay  Commissioners, 
L.  R,  5  Q.  B.,  642  (1870),  holding  that  a 
defense  of  illegal  issue  cannot  be  made 
by  a  corporation  against  the  suit  of  an 
innocent  holder  of  assignable  debent- 
ures ;  Fountaine  v.  Carmarthen  R'y  Co., 
L.  R,  5  Eq.,  316  (1868X  holding  that 
when  issued  for  an  insufficient  consider- 
ation they  are  still  good  to  the  extent  of 
the  value  of  the  consideration;  In  re 
Northern  Assam  Tea  Co.,  L.  R,  10  Eq., 
458  (1870),  to  the  effect  that  when  held 
by  a  member  of  a  corporation  subject  to 
a  lien  for  money  due  to  it  the  lien  is  re- 
leased by  a  transfer  to  which  the  com- 
pany has  consented ;  Agar  v.  Athenseum 
Life,  etc.,  Co.,  L.  R,  3  C.  B.  (N.  S.),  725 
(1858),  holding  that  the  fact  that  due 
formality  was  not  observed  in  borrow- 
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of  the  corporation  to  pledge  or  mortgage  unissued  debentures  as 


ing  the  money  for  which  debentures 
are  issued  is  no  defense  to  a  suit  upon 
them;  Crouch  v.  Credit  Foncier,  etc., 
L.  R.,  8  Q.  B.,  374  (1873),  holding  that 
debentures  under  seal,  though  payable 
to  bearer,  are  not  negotiable ;  Re  Brun- 
ton's  Claim,  L.  R,  19  Eq.,  302  (1874), 
holding  that  a  company  cannot  set  up 
equities  against  a  debenture  bond  after, 
accepting  notice  of  its  assignment;  Pot- 
teries, etc.,  R'y  Co.  v.  Minor,  L.  R.,  6 
Ch.,  621  (1871),  holding  that  obtaining 
judgment  upon  debentures  does  not 
change  the  status  of  the  holder ;  he  is 
still  bound  by  the  acts  of  a  majority  of 
his  fellow-holders  under  the  Railway 
Company  Act  of  1867;  Price  p.  Great 
Western  R'y  Co.,  16  M.  &  W.,  244  (1847), 
holding  that  if  the  principal  of  debent- 
ures remains  unpaid  after  maturity  it 
bears  interest  though  all  coupons  have 
been  promptly  paid.  A  debenture 
holder  may  apply  for  a  receiver  when- 
ever the  company  ceases  to  be  a  going 
concern.  Hubbuok  v.  Helms,  56  L.  T. 
Rep.,  233  (1887).  See  60  id.,  776  (1889). 
A  debenture  holder  cannot  have  a  re- 
ceiver of  all  the  railway  property  ap- 
pointed merely  because  there  is  a  default 
He  must  first  get  judgment  and  execu- 
tion at  law.  He  diilers  from  a  mort- 
gagee. Imperial,  etc.,  Assoc,  v.  Newry, 
etc.,  R'y,  2  Ir.  Rep.  Eq.,  524  (1868).  A 
debenture  which  in  effect  is  a  mortgage 
on  the  tolls  and  income  of  a  pier  com- 
pany cannot  enjoin  a  general  creditor 
from  selling  out  the  land  by  levy  of  exe- 
■cution.  Perkins  u  Deptford,  etc.,  Co., 
18  Sim.,  277  (f848).  The  court  will  ap- 
point a  receiver  at  the  instance  of  de- 
benture holders  if  the  corporation  is 
insolvent,  even  though  neither  the  prin- 
cipal nor  interest  is  due.  McMahon  v. 
The  North,  etc.,  Works,  64  L.  T.  Rep.,  317 
(1891). 

Debentures  in  excess  of  the  amount 
authorized  by  statute  are  void.  Foun- 
taine  v.  Carmarthen  R'y,  L.  R.,  5  Eq., 
316  (1868).  Where  some  debentures  have 


been  paid,  new  ones  may  be  issued  to 
that  amount  and  not  be  in  excess  of  the 
statutory  limit  Fountaine  v.  Carmar- 
then R'y,  L.  R.,  5  Eq.,  316  (1868).  After 
a  receiver  has  taken  possession,  a  debent- 
ure holder  cannot  obtain  priority  over 
other  holders  by  getting  a  judgment  at 
law  and  issuing  execution  thereon. 
Bo'wen  v.  Brecon  R'y,  L.  R,  3  Eq.,  541 
(1867).  Nor  can  a  general  creditor  in- 
terfere by  execution  on  property  in  the 
receiver's  possession.  Russell  v.  East 
Anglian  R'y,  3  Mac.  &  G.,  104  (1850).  A 
debenture  is  more  of  a  bond  than  a 
mortgage.  Subsequent  mortgagees  may 
obtain  a  priority  on  lands  in  Italy,  where 
the  law  of  notice  of  prior  liens  does  not 
prevail.  Norton  v.  Florence,  etc.,  Co., 
26  Week.  Rep.,  133  (1877).  "All  that  de- 
benture holders  can  claim  is  the  actual 
fruit  resulting  from  the  carrying  on  of 
the  business  of  the  company  —  namely, 
the  tolls,  rates  and  duties  which  may 
be  earned  by  the  company  through  their 
availing  themselves  of  their  pri  vilege  of 
becoming  carriers,  and  the  rent  which 
may  be  paid  by  other  companies  for  the 
use  of  their  lines.''  Id. ;  also  Gardner  v. 
London,  etc.,  R'y,  L.  R.,  3  Ch.,  201.  A 
mortgage  on  the  undertaking  does  not 
cover  the  property  belonging  to  the 
company  as  common  carriers  of  passen- 
gers or  goods  for  hire,  nor  the  soil  of 
the  railway  itself.  "  The  railway  acts 
have  been  prepared  on  the  model  of  the 
canal  acts,  in  which  the  principal  object 
of  the  company  was  the  proprietorship 
of  the  canal,  'and  the  profits  derived 
from  the  use  of  it  by  the  public  in  gen- 
eral." Hai't  V.  Eastern,  etc.,  R'y,  7  Ex., 
246  (1852).  A  debenture  covering  the 
undertaking  "  is  a  lien  similar  to  an  in- 
come mortgage."  Gardner  i;.  London, 
etc.,  R'y,  L.  R,  2  Ch.  App.,  201  (1807). 
In  the  case  of  lie  Panama,  etc.,  Co.,  L. 
R,  5  Ch.,  318  (1870),  the  court  held  that 
the  debenture  in  that  case  was  a  mort- 
gage security  and  came  in  ahead  of 
general  creditors.  Word  "undertaking" 
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collateral  security  for  money  advanced  has  been  conceded.'  It  has 
been  held  legal  to  issue  them  at  a  discount.' 

The  English  debentures  are  negotiable  or  non-negotiable  accord- 
ing to  the  language  used  in  them.' 

§  777.  Debentures  in  America. —  In  the  United  States  the  "  de- 
benture" is  new  and  has  no  clearly  defined  place  among  the  se- 
curities of  corporations.  A  so-called  debenture,  however,  is  rapidly 
coming  into  use  in  this  country.  Its  character  and  issue  are  as 
follows:  Certain  corporate  assets,  generally  railroad  bonds  or 
stock,  or  real-estate  mortgages  or  municipal  bonds,  or  water-works 


does  not  cover  and  include  land  so  as  to 
sustain  ejectment  Doe  v.  St.  Helens, 
etc.,  E'y,  3  Q.  B.,  364  (1841).  Concerning 
a  receiver  under  debentures,  see  Gard- 
ner V.  London,  etc.,  R'y,  L.  R,  8  Ch. 
App.,  201  (1867).  Debenture  holders  may- 
be given  power  to  appoint  a  receiver  to 
take  possession  of  everything  whenever 
certain  things  happen.  Me  Henry,  etc., 
Limited,  62  L.  T.  Eep.,  137  (1889).  A 
mortgage  on  the  "undertaking"  cov- 
ers after-acquired  personalty.  In  re 
Panama,  etc.,  Co.,  L.  R.,  5  Ch.  App.,  318 
(1870).  See,  also,  in  general,  Jones  on 
Corporate  Bonds,  etc.,  §§  381-425.  An 
English  mortgage  covers  only  the  tolls 
and  income.  Bowen  v.  Brecon,  etc.,  R'y, 
L.  R.,  3  Eq.,  541  (1867). 

1  He  Regents'  Canal,  etc.,  Co.,  L.  R.,  3 
Ch.  D.,  43  (1875). 

2  See  ch.  Ill,  supra;  Campbell's  Case, 
L.  R,  4  Eq..  470  (1876). 

3  For  instances  of  negotiable  debent- 
ures, see  In  re  Imperial  Land  Co.,  L.  R, 
11  Eq.,  476  (1870);  In  re  Blakely,  etc., 
Co.,  L.  R,  3  Ch.,  154  (1867;  Higgs  v. 

I  Northern,  etc.,  Co.,  L.  R,  4  Ex.,  387 
(1869) ;  In  re  General  Estates  Co.,  L  R, 
3  Ch.,  758  (1868).  Eor  instances  of  non- 
negotiability,  see  In  re  Natal,  etc.,  Co., 
L  R,  3  Ch.,  355  (1868) ;  Athenasum,  etc., 
Soc.  V.  Poo  ley,  3  De  G.  &  J.,  294  (1858); 
Crouch  V.  Credit  Foncier,  etc.,  L,  R.,  8 
Q.  B.,  374  (1873).  Debentures  may  be 
negotiable  as  to  the  company,  but  not 
as  against  other  debenture  holders.  So 
held  where  debentures  were  issued  after 
a  winding  up  was  commenced.  Mowatt 
V.   Castle,  etc.,  Co.,  55  L.  T.  Rep.,  645 


(1887).  If  the  debentures  are  not  nego- 
tiable the  company  may  of  course  set 
up  defenses  against  any  holder.  Ath- 
enaeum, etc.,  Soc.  V.  Pooley,  3  De  G.  & 
J.,  394  (1858).  Debentures  in  England, 
corresponding  in  form  to  bonds  here, 
are  not  negotiable  instruments.  Crouch 
V.  Credit  Foncier,  etc.,  L  R,  8  Q.  B.,  374 
(1873);  In  re  Imperial,  etc.,  Co.,  11  Eq., 
478 ;  In  re  Natal,  etc.,  Co.,  L.  R,  3  Cli., 
355  (1868) ;  In  re  Rhos,  etc.,  Co.,  17  W. 
R,  343  (1868).  Where  debentures  run 
to  a  person  or  his  assigns,  and  he  assigns 
them  with  the  concurrence  of  the  com- 
pany, the  company  cannot  then  set  off 
against  them  a  debt  owed  by  him  to  it 
Higgs  V.  Northern,  etc.,  Tea  Co.,  L.  R, 
4  Ex.,  387  (1869).  Debentures  payable  . 
to  bearer  are  negotiable,  and  in  the 
winding  up  may  be  enforced  by  the 
holders  free  from  equities  between 
the  company  and  the  original  purchas- 
ers. Purchasers  after  the  winding  up 
commenced,  but  in  ignorance  of  it,  are 
also  protected.  In  re  Im  perial  Land  Co., 
L.  R,  11  Eq.,  478  (1870).  But  they  may 
be  made  negotiable  bj^  being  payable 
"  to  the  order  of."  etc.  In  re  General 
Estates,  etc.,  Co.,  L.  R,  3  Ch.,  758  (1868). 
Although  debenture  bonds  payable  to 
certain  persons  or  bearer,  or  to  bearer 
alone,  are  not  negotiable  and  cannot  be 
sued  upon  at  law  by  bearer,  yet  he  may 
enforce  them  in  equity  on  the  winding 
up.  In  re  Blakely,  etc.,  Co.,  L.  R,  3  Ch., 
154  (1867).  Debentures  under  seal  have 
been  held  in  England  to  be  merely  notes. 
In  re  General  Estates,  etc.,  Co.,  L.  R,  3 
Ch.,  758  (1868). 
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bonds,  are  deposited  with  trustees  to  secure  the  debenture  holders. 
The  debenture  itself  is  a  bond  or  note  of  the  corporation,  reciting 
on  its  face  that  it,  with  other  similar  debentures,  is  secured  by  the 
property  so  deposited  in  the  hands  of  the  trustees.  Such  a  debent- 
ure as  this  is  practically  a  note  of  the  corporation  secured  by  the 
securities  as  collateral ;  in  other  words,  it  is  a  note  secured  by  a 
pledge  of  securities.  This  form  of  security  has  been  quite  exten- 
sively issued  by  railroads,  where  the  parent  company  owns  the 
stock  or  bonds  of  many  branch  or  leased  lines  and  wishes  to  raise 
money  on  them  on  long  time.  Such  debentures  are  legal.  They 
are  substantially  a  borrowing  of  money  and  delivering  bonds  or 
stock  as  collateral  security.' 


1  The  character  of  such  a  transaction 
is  well  shown  in  the  case  of  Ward  v. 
Johnson  et  al,  95  111.,  215  (1880).  Here 
the  M.  F.  &  M.  Sav.  Bank  was  incorpo- 
rated in  Illinois  and  doing  business  in 
the  city  of  Chicago.  In  the  course  of 
its  business,  and  out  of  moneys  received 
from  depositors,  it  loaned  large  sums  of 
money,  taking  promissory  notes  from 
the  borrowers  secured  by  first  mort- 
gages upon  improved  and  productive 
real  estate  situated  in  Chicago,  of  about 
three  times  the  value  of  the  face  of  the 
respective  notes  thereby  secui'ed.  In 
pursuance  of  a  i-esolution  of  the  board  of 
directors  of  the  bank  creating  an  "in- 
vestment department "  of  the  business, 
these  notes  and  collateral  mortgages 
were  assigned  to  one  Chandler  in  trust 
for  the  purpose  of  conducting  the  busi- 
ness of  said  "  investment  department." 
Said  trustee  was  authorized  to  counter- 
sign and  issue  certificates  in  sums  of 
flOO  or  over  tO'  all  applicants  applying 
therefor,  but  in  an  amount  not  exceed- 
ing the  face  value  of  the  notes  held  by 
him  as  trustee.  Said  certificates  bore 
interest  at  the  rate  of  seven  and  thi-ee- 
tenths  per  cent,  payable  quarterly,  and 
were  redeemable  by  said  trustee  upon 
the  application  of  the  bearer,  either  in 
notes  secured  by  mortgage  of  equal  face 
value  with  such  certificates,  or  in  cash, 
at  the  option  of  the  trustee.  The  cer- 
tificates recited  that  they  were  secured 
by  bond  and  mortgage  collaterals  held 


in  trust,  secured  upon  real  estate  valued 
at  about  $300  for  every  $100  of  certifi- 
cates. The  money  received  by  the 
trustee  from  the  sale  of  the  certificate 
was  by  him  turned  over  to  the  olficers 
of  the  bank,  and  by  them  used  to  pay  de- 
positors and  for  all  the  other  purposes  for 
which  the  bank  used  money.  Held,  that 
the  trust  fund  in  hands  of  the  receiver 
should  be  applied  to  the  payment  of  the 
investment  certificates;  and  that  the 
bank,  after  receiving  large  sums  of 
money  on  the  faith  of  the  security  of- 
fered under  the  trust  deed  and  "  invest- 
ment certificates,"  which  money  went 
into  its  general  business,  and  after  hav- 
ing had  the  full  benefit  of  the  contract 
with  the  certificate  holders,  will  not  be 
allowed  to  interpose  the  defense  of  ultra 
vires  to  defeat  the  execution  of  the  trust 
A  subscription  for  debenture  bonds  to 
be  paid  for  in  assessments  as  the  com- 
pany njight  require  cannot  be  enforced 
for  the  benefit  of  corporate  creditors, 
the  bonds  not  having  been  delivered. 
Pettibone  v.  Toledo,  etc.,  R  R  Co.,  19  N. 
E.  Rep.,  337  (Mass.,  1889).  Bonds  issued 
on  shares  of  stock  were  involved  in 
Clarke  v.  Central  R  R,  etc.,  50  Fed. 
Rep.,  338  (1893).  This  decision  was  re- 
versed in  June,  1893,  and  the  validity  of 
the  transaction  was  sustained.  A  third 
mortgage  may  be  secured  by  such  prior 
bonds  as  are  delivered  up  by  the  parties 
in  exchange  for  the  third-mortgage 
bonds,  under  an  agreement  that  such 


1357 


Digitized  by  Microsoft® 


§  777.] 


THE   ISSUE    OF   BONDS. 


[CH.  XLVI. 


Tbe  simon-pure  English  debenture,  however, —  the  debenture 
which  is  in  itself  both  bond  and  mortgage  combined,  without  any 
registry  under  the  mortgage  acts,  and  without  any  delivery  of  the 
property, —  has  not  been  adopted  in  America.     Under  the  statutes 


prior  bonds  are  not  to  be  considered 
paid.  Poland  v.  Louisville,  etc.,  R  R, 
53  Vt.,  144  (1879). 

An  example  of  the  new, form  of  de- 
bentures secured  by  a  trust  deed  is  that 
of  Chicago  Great  Western  E'y  Co.  There 
the  company  seom'es  payment  of  "in- 
terest" on  the  debenture  stock,  and  a 
fair  accounting  for  the  preferred,  by  ex- 
ecuting a  deed  of  trustto  some  trust  com- 
pany. This  trust  deed  provides  (a)  that 
in  case  of  liquidation  the  net  assets 
shall  be  applicable  to  the  new  stocks  or 
securities  in  their  order ;  (b)  that  hold- 
ers shall  from  their  own  number  select 
a  finance  committee  which  shall  have 
general  supervision  and  control  of  the 
company's  finances :  (c)  that  further  is- 
sues of  debenture  or  A  stocks  shall  be 
made  only  by  a  majority  vote,  or,  in  the 
case  of  an  issue  of  bonds,  by  a  two- 
thirds  vote,  subject  also  to  approval  of 
the  finance  committee ;  (d)  that  in  case 
of  a  default  in  debenture  interest,  the 
trustee  under  the  deed  of  trust  shall, 
when  required  by  the  finance  commit- 
tee, appoint  a  receiver  to  apply  the  in- 
come and  manage  the  property  subject 
to  the  control  of  the  debenture  and  A 
holders,  the  stockholders  having  no 
voice;  (e)  that  in  case  the  company 
makes  good  its  default,  possession  shall 
revert  to  the  company.  Any  surplus 
above  debenture  interest  shall  go  abso- 
lutely to  holders  of  A  stock ;  any  failure 
to  distribute  all  such  earnings  shall  also 
be  an  infraction  of  the  trust  deed  and 
bring  the  same  penalties. 

Another  form  of  debenture  is  what  is 
known  as  a  "  collateral  trust  indenture." 
The  form  adopted  by  the  Northern  Pa- 
cific R  R  Co.  was  briefly  as  follows : 

This  indenture,  dated  May  1,  1893,  between 
the  Ncrthern  Pacific  Raih*oad  and  the  Farmers' 
Loan  and  Trust  Company  is  to  pay  off  a  float- 


ing debt  of  about  $11,000,000  and  for  other  re- 
quirements; the  railroad  company  sells  its 
5-year  6  per  cent,  gold  notes  to  an  aggregate 
amount  of  $15,000,000.  The  following  collateral 
is  deposited  with  the  trust  company: 
$10,000,000  par  value  Northern  Paoiflc  consol.  5 
per  cent,  bonds. 

3,000,000  par  value  Chicago  and  Northern  Pa- 
cific 5  per  cent,  bonds. 

6,000,000  par  value  Chicago  and  Calumet  5  per 
cent,  bonds. 

7,000,000  par  value  St.  Paul  and  Northern  Pa- 
cific capital  stock. 
15,010,000  par  value  Chicago  and  Northern  Pa- 
cific stock  beneficial  certificates. 
343,000  par  value  Northern  Pacific  Express 
Company  stock. 

Article  I.  Notes  shall  be  $1,000  each,  payable 
in  gold,  and  may  be  registered. 

Article  H.  The  railroad  company  binds  itself 
to  make  up  deficiency,  if  any,  after  sale  of  col- 
lateral. 

Article  m.  The  railroad  company  may  de- 
liver the  collateral  from  time  to  time  and  re- 
ceive from  trust  company  a  proportion  of  the 
notes. 

Article  IV.  The  railroad  company  will  not, 
without  first  obtaining  the  consent  of  the  Com- 
mittee, or  until  all  the  notes  are  paid,  construct 
new  hues  or  purchase  or  lease  any,  or  guaranty 
bonds  of  other  companies,  or  issue  its  own  bonds 
against  such. 

Article  V.  A  committee  is  formed  consisting 
of  Messrs.  R.  G.  Rolston,  John  A.  Stewart,  James 
Stillman,  J.  D.  Probst,  and  F.  T.  Gates.  Com- 
mittee shall  organize  and  appoint  a  secretary. 
Members  may  vote  in  person  or  by  letter  or  tel- 
egram, and  shall  receive  twenty  dollars  for 
attendance  at  each  meeting.  Majority  shall  be 
a  quorum. 

Article  VI.  Committee  may  sell  the  bonds 
deposited  as  collateral  from  time  to  time,  but 
without  consent  of  the  railroad  company  cannot 
dispose  of  Northern  Pacific  5s  at  less  than  90,  or 
Chicago  and  Northern  Pacific  5s  at  less  than  95, 
or  Calumet  5s  at  less  than  86.  The  Committee 
has  power  to  sell  all  other  collateral  at  times  and 
prices  such  as  the  railroad  company  shall  direct 
and  the  Conmaittee  approve.  With  the  money 
received  from  such  sales,  the  trust  company 
shall  purchase  the  notes  in  the  open  mark&t. 
After  May,  1896,  the  notes  can  be  called  for  pay- 
ment by  lot.  If  railroad  company  shall  default 
in  the  interest  for  ninety  days  the  Committee 
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of  some  of  the  states  such  a  mortgage  lien  would  be  good  against 
general  creditors,  ev6n  though  it  was  not  recorded  and  even  though 
possession  was  not  taken.'  But  in  most  states  it  would,  under  the 
statutes,  be  held  to  be  illegal  and  void  as  against  the  rights  of 
other  corporate  creditors.^ 

§  778.  Mode  of  drafting,  signing,  sealing  and  acMowledging  cor- 
porate obligations  to  pay  money  —  Liability  of  the  corporation  and 
the  corporate  officers  on  irregularly  executed  instruments  —  Charter 
provisions  as  to  authorising  the  instruments. —  These  subjects  are 
considered  elsewhere.^  ^ 


shall  sell  part  of  the  collateral  to  realize  such 
Interest,  "or  at  its  option  shall  have  power  to 
declare  the  principal  due,  whereupon  the  trust 
company  shall  dispose  of  underlying  securities 
as  determined  by  the  Committee.  In  suclf  case 
Committee  may  fix  a  minimum  price. 

Article  VII.  Upon  any  purchase  or  sale  of 
any  coupons  belonging  to  these  notes,  or  upon 
loans  made  af  t-er  date  of  maturity  of  said  cou- 
pons, such  coupons  shall  not  be  within  this  in- 
denture. 

Article  Vlll.  All  the  notes  may  be  called  and 
paid  by  the  railroad  company  at  any  time  after 
May  1,  1896,  at  par  and  accrued  interest. 

Article  IX.  The  Committee  shall  vote  all  the 
stock  among  the  collateral.  Interest  on  the 
bonds  shall  belong  to  the  railroad  company. 

Article  X.  The  Calumet  Terminal  Railway 
Company,  without  consent  of  the  Committee, 
shall  not  issue  any  more  bonds,  but  upon  pay- 
ment to  the  trust  company  of  $4,500,000  the 
railroad  company  shall  have  the  right  of  with- 
drawing these  Calumet  bonds,  money  to  be  used 
to  purchase  notes  in  open  market. 

Article  XI.  Railroad  company  and  trust  com- 
pany shall  have  access  to  papers  and  accounts 
of  Committee,  and  Comniittee  shall  have  like 
access  to  books,  papers  and  accounts  of  railroad 
company. 

Article  Xn.  Provides  for  continuance  of  a 
trustee. 


Article  XIII.  When  notes  are  paid  they  shall 
be  canceled  and  dehvered  to  the  railroad  com- 
pany. 

Article  XIV.  The  railroad  company  will  do 
all  necessary  acts  to  carry  the  intent  of  the 
parties  into  effect. 

Article  XV.  Marginal  notes  in  the  indenture 
not  to  affect  the  text. 

A  supplementary  agreement  provides  that  the 
railroad  company  shall  not  sell  any  of  the  North- 
em  Pacific  5s  which  it  may  hkve  in  its  treasury 
at  less  than  9'J,  or  pledge  the  same  except  under 
existing  contracts  without  the  consent  of  the 
Committee. 

iSuch  a  security  was  enforced  in 
Wliite  Water,  etc.,  Co.  v.  Vallette,  31 
How.,  414  (^1858). 

2  The  danger  and  insufBciencj'  of  the 
English  debenture  as  regards  corporate 
property  located  in  America  appeal's  in 
Re  Erapire,  etc.,  Co.,  63  L.  T.  Rep.,  493 
(1890),  where  the  precedence  of  attach- 
ments over  the  debentures  was  ad- 
mitted. 

^  See  §§  731-735.  As  to  requirements 
that  the  stockholders  shall  authorize 
the  issue  of  bonds,  see,  also,  §  808,  infra. 
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781. 


A.  POWER  TO  MAKE  MORTGAGES. 

779.  Mortgages  may  be  executed  and 
given  by  corporations  —  Mort- 
gages by  insolvent  corpora- 
tions—  Statutes  requiring  con- 
sent of  stockholders. 

A  railroad  corporation  has  no 
implied  power  to  mortgage  its 
railroad. 

Mortgage  on  the  superfluous 
land,  etc.,  of  a  railroad  corpo- 
ration. 

782.  Express   authority  to  mortgage 

and  ratification  of  unauthor- 
ized mortgages. 

783.  Construction  of  various  provis- 

ions authorizing  mortgages. 

784.  Purchase-money  mortgages  need 
not  be  expressly  authorized. 

Power  to  again  mortgage  after  a 
mortgage  has  been  given. 

Power  to  mortgage  the  whole 
gives  power  to  mortgage  a 
part 

Mortgage  to  secure  future  ad- 
vances, contracts,  dividends, 
etc. —  After-acquired  property. 
788.  Who  may  attack  the  validity  of 
a  mortgage. 

Purchase-money  mortgage  issued 
to  an  insolvent  vendor. 

The  franchise  to  be  a  corpora- 
tion cannot  be  mortgaged,  but 
the  right  to  operate  the  road 
and  collect  toll  may  be  mort- 


785. 
786. 


787. 


789. 
790. 


79t.  Mortgages  to  directors. 

792.  Forfeiture  of  the  charter  — Ef- 

fect upon  a  mortgage. 

793.  Waiver  of  a  part  or  all   of   a 

mortgage  and  bonds. 

B.  FORM  AND  PROVISIONS  OP  THE  MORT- 
GAGE DEED  OF  TRUST. 

§  794.  The  mortgage  may  be  a  deed  of 
trust  —  Mortgages  to  a  state  — 
Equitable  mortgages. 


§795, 


796. 


Character  of  the  various  provis- 
ions in  a  corporate  mortgage 
deed  of  trust  —  The  granting 
clause. 

Provision  that  the  mortgagor 
may  retain  possession  until  de- 
fault. 
797.  Provision  that  the  mortgagor 
will  pay  the  bonds  and  cou- 
pons, and  waiver  of  statutory 
provisions  as  to  redemption, 
stays,  valuation,  etc. 

Provision  giving  power  to  the 
corporation  to  sell  old  material 
and  parts  of  the  property  free 
from  tiie  mortgage 

Provision  relative  to  taxes,  in- 
surance, liens  and  mainte- 
nance. 

Provision  for  declaring  the  prin- 
cipal sum  due  upon  a  default 
in  interest 

Provision  for  a  waiver  of  default 

Provision  for  the  remedy  of  en- 
try by  the  trustee  or  a  receiver- 
ship upon  default 

Provision  giving  power  of  sale  to 
the  trustee  upon  default  This 
is  a  cumulative  remedy  and 
does  not  prevent  foreclosure 
instead. 

Provisions  unreasonably  limiting 
the  right  to  foreclose. 

Provision  exempting  the  trustee 
from  liability. 

Provision  for  appointing  a  new 
trustee. 

Miscellaneous  provisiona 


798. 


799. 


800. 


801. 
803. 


803. 


804. 
805. 
806. 
807. 


.     AUTHORIZING,    EXECUTING    AND    RE- 
CORDING MORTGAGES. 

808.  The  board  of  directors  authorize 

the  execution  of  mortgages  — 
A  stockholders'  meeting  is  not 
necessary. 

809.  The  resolutions  authorizing  the 

mortgage. 

810.  Signing,  sealing  and  acknowledg- 

ing the  mortgage. 

811.  Recording  of  a  mortgage. 
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MOKTGAGE    DEEDS    OF   TEUST. 


[§  7T9. 


4..    POWER   TO   MAKE   MORTGAGES. 

§  7Y9.  Mortgages  may  le  executed  and  given  iy  corporations  — 
Mortgages  hy  insolvent  corporations  —  Statutes  requiring  consent 
of  stocliholders. —  A  corporation,  other  than  a  railroad  corporation, 
may  mortgage  its  real  estate  and  personal  property  for  the  purpose 
of  securing  its  bonds  or  other  evidences  of  indebtedness,  unless 
there  is  some  provision  in  its  charter  expressly  prohibiting  or  reg- 
ulating this  right.  The  right  to  mortgage  is  a  natural  result  of  the 
right  to  incur  an  indebtedness.' 


'  BaiTy  V.  Merchants'  Exchange  Co., 
1  Sandf.  Ch.,  280  (1844),  where  mort- 
gages designed  to  secure  future  ad- 
vances expected  to  be  made  upon  bonds, 
such  advances  being  intended  for  use 
in  the  erection  of  an  exchange  building 
at  a  cost  of  twice  the  amount  of  the 
capital  stock  of  the  company,  were  lield 
to  be  valid ;  Thompson  v.  Lambert,  44 
Iowa,  239  (1876),  where  it  was  said  that 
corporate  powers  in  this  respect  ai'e  as 
extensive  as  those  of  an  individual; 
Curtis  V.  Leavitt,  15  N.  Y.,  9  (1857); 
White  Water,  etc.,  v.  Vallette,  21  How., 
424  (1858),  a  canal  company;  Aurora, 
etc.,  V.  Paddock,  80  111.,  263  (1875) ;  Union 
Water  Co.  v.  Murphy's  P.  F.  Co.,  22 
Gal.,  620  (1863),  holding  that  if  not  upon 
its  face  beyond  the  corporate  authority, 
a  contract  will  be  presumed  to  be  valid. 
Dimpfel  v.  Ohio  &  M.  R'y  Co.,  9  IBiss., 
127  (1879),  holding  that  the  laches  of 
stockholders  may  render  valid  a  mort- 
gage executed  by  a  corporation  with- 
out due  authority  when  the  bonds  se- 
cured by  it  are  in  the  hands  of  bona 
fide  purchasers;  Third  Ave.  Savings 
Bank  v.  Dimock,  24  N.  J.  Eq.,  26  (1878), 
in  which  the  court  said  that  a  defense 
to  a  bill  of  foreclosure  that  a  corpora- 
tion in  making  the  loan  was  acting 
ultra  vires  was  "unconscionable." 
Darst  V.  Gale,  88  111.,  136  (1876);  Com- 
missionei's  v.  Atlantic  &  N.  C.  R.  R  Co., 
77  N.  C,  289  (1877);  Pierce  v.  Emery, 
33  N.  H.,  484  (1856);  Shaw  v.  Norfolk 
R  R.  Co.,  5  Gray,  162  (1855),  a  religious 
corporation ;  Burt  v.  Rattle,  31  Ohio  St., 
116  (1876),  a  manufacturing  company ; 


Pennock  v.  Coe,  23  How.,  117  (1859); 
Richards  v.  Merrimack  &  C.  R.  R,  44 
N.  H.,  127  (1863);  Miller  v.  Chance,  3 
Edw.  Ch.,  399  (1840),  holding  also  that  a 
mortgage  executed  by  a  majority  of  a 
board  of  trustees  excluding  the  mem- 
bers ex  officio  is  valid ;  Farmers'  Loan 
&  T.  Co.  V.  Hendrickson,  25  Barb.,  484 
(1857) ;  King  v.  Merchants'  Exch.  Co.,  5 
N.  Y.,  547  (ISol) ;  Leavitt  v.  Blatchford, 
17  N.  Y.,  521  (1858);  Parish  v.  Wheeler, 
23  N.  Y.,  494  (1860),  where  a  mortgage 
including  property  purchased  in  excess 
of  the  powers  of  the  corporation  was 
held  binding  upon  such  property.  A 
mortgage  on  real  estate  may  be  given 
by  a  corporation  to  raise  money  to  carry 
on  the  business.  Martin  v.  Niagara,  etc., 
Mfg.  Co.,  44  Hun,  130  (1887);  Central, 
etc.,  Min.  Co.  v.  Piatt,  3  Daly,  263 : 
Carpenter  v.  Black  Hawk,  etc.,  Co.,  65 
N.  Y.,  43  (1875);  Ex  parte  Birmingham, 
L.  R,  6  Ch.,  88  (1870),  an  insurance  com- 
pany; In  re  General,  etc,  Assur.  Co., 
L.  R.,  14  Eq.,  507  (1872) ;  In  re  General 
South.,  etc.,  Co.,  L.  R,  2  Ch.  D.,  337 
(1876);  Wood  v.  Whelen,  93  111.,  153 
(1879),  where  a  gas  company  was,  how- 
ever, given  express  authority;  Lehman 
V.  Tallassee,  etc.,  Co.,  64  Ala.,  567  (1879), 
where  express  authority  was  given : 
West  V.  Madison,  etc.,  Co.,  83  111.,  205 
(1876),  a  county  fair  company ;  Hacken- 
sack  Water  Co.  v.  De  Kay,  36  N.  J.  Eq., 
548  (1883),  a  water  company;  Clark  v. 
Titcomb,  43  Barb.,  122  (1864),  an  insur- 
ance company;  Nelson  v.  Eaton,  26 
N.  Y.,  410  (1863),  a  case  of  a  pledge  by 
an  insurance  company ;  Australian,  etc., 
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[CH.  XLVn. 


The  power  of  the  ordinary  business  corporation  to  give  a  mort- 
is a  most  necessary  power.  A  denial  of  this  power  would 
restrict  the  operations  of  corporations  to  sach  an  extent  as  to  dis- 
courage the  transaction  of  business  by  or  through  corporations. 


Ca  V.  Mounsey,  4  K  &  J.,  733  (ISoS),  a 
navigation  company;  Thomas  v.  Citi- 
zens' R'y  Co.,  104  IlL,  462  a882X  holding 
that  where  a  corporation  has  power  to 
borrow  money  (after  complying  with 
certain  conditions)  and  secure  the  same 
by  mortgage  upon  its  property,  such 
corporation,  after  having  received  the 
loan  on  security  of  its  mortgage^  will 
not  be  allowed  to  avoid  liability  by 
questioning  its  own  power  to  make  the 
mortgage,  or  by  showing  an  jrr^jular 
or  defective  execution  of  the  power. 
Nor  will  a  subsequent  judgment  cred- 
itor or  a  purchaser  at  execution  sale  on 
a  judgment  subsequent  to  the  mortgage 
stand  in  any  other  or  better  position 
than  the  company.  Susquehanna,  etc., 
V.  General  Ina  Ca.  3  Md.,  305  (1852): 
Bardstown  &  L.  R  R  r.  Metcalfe,  4 
Mete.  (Ky.),  199  (1862);  Coe  v.  Johnson, 
18  Ind..  218  ( 1863) ;  Jones  v.  Guarantj-  & 
Indemnity  Co.,  101  V.  S.,  62S  (1^79), 
holding  that  power  to  mortgage  to  carry 
on  business  implies  power  to  mortgage 
to  secure  money  to  be  advanced^  De- 
troit V.  Mutual  Gaslight  Co.,  43  Mich., 
594  (1880),  a  gas  company ;  Jlemphis  & 
L.  R  R  Ca  f.  Dow,  19  Fed.  Eep.,  388 
(1884),  holding  that  lawful  power  to  pur- 
chase a  franchise  implies  the  power  to 
mortgage  it  to  secure  the  purchase 
money ;  Hopson  v.  .il^tna  Axle,  etc.,  Ca, 
50  Conn.,  597  (1883),  where  a  mortgage 
given  to  directors  to  secure  them  for 
their  guaranty  of  corporation  paper  was 
held  valid;  Australian,  etc.,  Ca  v. 
Mounsey,  4  K  &  J.,  733  (1858);  Be 
Patent  File  Ca,  L  R,  6  Ch.,  83  (1«T0;; 
Scott  V.  Colbum,  26  Beav.,  276  (1858), 
holding  that  iwwer  to  borrow  on  mort- 
gage includes  power  to  mortgage  to 
secure  a  bill  given  for  an  existing  debt; 
Tallidega  Ins.  Ca  v.  Peacock,  67  Ala., 
253  fl*S<ji:  Commonwealth  v.  Smith,  10 
Allen,  448  (1865).    In  this  case  a  statute 


was  held  to  have  taken  away  the  power 
to  mortgage.  To  same  eflfect,  Richard- 
son V.  Sibley,  11  AUen.  65  (]86oi.  Contra, 
Steiner's  Appeal,  27  Pa.  St,  313  (1&-56), 
holding  that  special  authority  from  the 
I^islature  is  necessary. 

The  mortgage  may  be  given  in  order 
to  secure  the  carrying  out  of  a  contract 
Mason  v.  York,  eta,  R  R,  53  Me.,  82.  A 
mortgage  is  valid  as  against  the  corpo- 
ration giving  it,  although  the  officers 
give  to  the  mortgagee  their  individual 
notes  as  additional  security  and  cause 
the  corporation  to  issue  stock  to  them- 
selves without  payment,  which  they  de- 
posit also  as  collateral  with  the  mort- 
gagee The  giving  of  the  mortgage  is 
not  an  increase  of  indebtedness  such  as 
is  prohibited  by  the  Pennsj'lvania  con- 
stitution. Powell's  Appeal,  19  AtL  Bep., 
559  (Pa.,  1890).  Bonds  secured  by  a 
mortgage  on  land  of  a  turnpike  com- 
pany are  valid  and  the  mortgage  can  be 
foreclosed.  The  defense  that  the  mort- 
gage was  unauthorized  by  statute  U  not 
good.  The  delay  is  fatal  Browning  v. 
MuUins,  13  S.  V>'.  Eep..  426  Ky.,  1S90). 
A  water-works  corporation  has  power 
to  mortgage  its  property.  Hackensack 
Water  Co.  v.  De  Kay.  36  X.  J.  Eq.,  54a 
A  trading  corporation  has  implied  power 
to  borrow  money  and  give  a  mortage 
flierefor.  "Wood  v.  Meyer,  7  S.  Bep., 
359  (Miss.,  1S90).  "Corporations,  unles 
restrained  by  their  charters,  have  the 
power  to  mortgage  their  property  to 
secure  borrowed  money  or  their  debts." 
Carpenter  v.  Black  Hawk  Min.  Ca,  65 
X.  Y.,  43,  4S.  "  By  the  common  law  the 
power  to  alien  and  mortgage  lands  in 
the  course  of  its  business  inhered  in 
corporations  capable  of  acquiring  and 
holding  them,  as  in-  natural  persons,  as 
an  incident  of  ownership.''  Bochester 
Sav.  Bank  v.  Averell,  96  X.  Y.,  467.  472 ; 
In  re  Xash  Brick,  etc.,  Mfg.  Co.,  3  >".  a  D., 
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MORTGAGE    DEEDS    OF   TEIIST. 


[§  779. 


It  is  a  power,  dangerous  but  necessary.  It  often  leads  to  insolv- 
ency and  often  it  saves  an  enterprise  from  insolvency.  It  is  a 
power  that  exists  by  implication  of  law,  and  it  is  also  held  to  arise 
from  the  right  to  purchase  and  sell  land.^  A  corporation  may 
also  mortgage  or  pledge  personal  property  for  the  payment  of 
loans.^ 

The  power  of  an  insolvent  corporation  to  give  a  mortgage  to  some 
of  its  creditors  and  thereby  prefer  them  to  others  is  denied  in  some 
of  the  states,  but  at  common  law  this  power  undoubtedly  exists.' 


254  (Can.,  1873).  Where  all  the  direct- 
ors and  all  the  stock  except  one  share 
assent  to  borrowing  money  and  giving 
a  mortgage,  the  money  being  used  in 
the  business,  the  loan  and  mortgage 
may  be  enforced.  Witter  v.  Grand 
Rapids,  eta,  Co.,  47  N.  W.  Rep.,  739 
(Wis.,  1891).  Concerning  questions  rela- 
tive to  mortgages  made  to  secure  the 
payment  of  preferred  dividends,  see 
ch.  XVI,  supra.  The  directors  of  a  trad- 
ing company  have  implied  power  to 
borrow  money  and  give  mortgages  upon 
the  property  of  the  company  in  further- 
ance of  its  objects.  General  Auction, 
etc.,  Co.  V.  Smith,  65  L.  T.  Rep.,  188 
(1891). 

1  Jackson  v.  Brown,  5  Wend ,  .590 
(1830) ;  Gordon  v.  Preston,  1  Watts,  385 
(1833);  Watts'  Appeal,  78  Pa.  St.,  370 
(1875) ;  Taber  v.  Cincinnati;  L.  &  C.  R.  R., 
15  Ind.,  459  (1860) ;  McAllister  v.  Plant, 
54  Miss.,  106  (1876);  West  v.  Madison 
Co.  Agi-ic,  etc.,  83  111.,  305  (1876).  It  is 
not  for  a  borrower  of  money  from  the 
corporation  to  say  that  a  mortgage 
given  by  the  corporation  is  ultra  vires. 
Darst  V.  Gale,  83  111.,  136  (1876). 

2  Curtis  V.  Leavitt,  15  N.  Y.,  9  (1857); 
Garrett  v.  May,  19  Md.,  177  (1863),  where 
the  income  of  a  railroad  was  pledged 
to  secure  bonds;  Clark  v.  Titcomb,  43 
Barb.,  133  (1864):   Shears  v.  Jacobs,  L. 


lawful.  See,  also,  §  465;  Duncomb  v. 
New  York,  H.  &  N.  R.  R.  Co.,  84  N.  Y., 
190  (1881),  holding  lawful  a  pledge  of 
the  bonds  of  the  corporation  to  secure  a 
corporate  debt;  Castle  v.  Lewis,  78  N. 
Y.,  131  (1879),  in  which  pi-operty  was 
assigned  to  secure  a  loan  previously  ad- 
vanced to  the  corporation.  A  railway 
mortgage  on  all  i-eal  and  personal  prop- 
erty is  valid  though  not  in  conformity 
with  the  general  chattel  mortgage  act 
in  respect  to  acknowledgment  Cooper 
V.  Corbin,  105  III,  334  (1883).  A  gas 
company  may  borrow  money  and  give 
a  mortgage.  Hays  v.  Gallon,  etc.,  Co., 
39  Ohio  St,  330  (1876);  Detroit  w  Mutual 
Gas  Light  Co.,  supra. 

5  See  §§  661,  and  ch.  XLI,  sujira,  as 
to  assignments  by  a  corporation  for  the 
benefit  of  creditors  with  preferences. 
"  A  private  corporation  in  a  failing  con- 
dition has  the  same  oonimon-law  right 
that  a  natural  person  has  to  prefer,  by 
way  of  payment  or  by  giving  security 
on  its  property,  one  or  more  of  its  bona 
fide  creditor's  to  the  exclusion  of  others." 
Allis  V.  Jones,  45  Fed.  Rep.,  148  (1891). 
An  insolvent  corporation  may  mortgage 
its  property  to  any  one  of  its  creditors. 
Such  a  mortgage  is  not  for  the  benefit 
of  all  creditors,  even  though  it  is  given 
to  secure  several.  The  mortgage  may 
be  given  to  a  director  or  stockholder. 


R.,  1  C.  P.,  513  (1866);  Leo  v.  Union  Pac  Bank  of  Montreal  v.  Potts,  etc.,  Co.,  51 


R'y  Co.,  17  Fed.  Rep.,  373  (1883),  hold- 
ing that  power  to  pledge  securities  is 
included  in  the  .power  to  sell  them ; 
Combination  Trust  Co.  v.  Weed,  3  Fed. 
Rep.,  24  (1880),  where  a  pledge  of  unis- 
sued  stock  to   secure  a  loan  was  held- 


N.  W.  Rep.,  513  (Mich.,  1893).  A  mort- 
gage given  by  an  insolvent  corporation 
to  obtain  an  extension  of  a  debt  is  valid. 
Damarin  v.  Huron,  etc.,  Co.,  26  N.  E. 
Rep.,  37  (Ohio,  1890).  In  an  Ohio  case, 
following  the  Ohio  decisions,  the  court 


1363 


Digitized  by  Microsoft® 


§  T79.] 


MOETGAGE   DEEDS   OF   TEITST. 


[CH.  XLVII. 


If  the  mortgage  is  prohibited  it  is  void.'  Sometimes  mortgages 
by  corporations  are  prohibited  by  statute,  except  in  cases  where  a 
part  or  all  the  stockholders  assent  to  the  giving  of  the  mortgage.^ 


held  that  mortgages  given  by  an  insolv- 
ent corporation  to  prefer  creditors  are 
■wjid  and  will  be  set  aside.  Smith  P. 
Co.  V.  McGroarty,  132  U.  S.,  237  (1890). 
Preferences  by  an  insolvent  Michigan 
corporation,  by  way  of  mortgage,  were 
held  void  in  Kendall  v.  Bishop,  43  N.  W. 
Eep.,  645  (Mich.,  1889).  A  general  cred- 
itor who  has  not  yet  obtained  judg- 
ment cannot  maintain  a  suit  in  equity 
to  restrain  the  company  from  making  a 
mortgage  and  to  have  a  receiver  ap- 
pointed, even  though  he  shows  that  the 
company  is  insolvent  and  even  though 
the  statutes  of  one  of  the  states  author- 
ize such  a  suit.  Atlanta,  etc.,  H.  R.  v. 
Western  R'y,  50  Fed.  Rep.,  790  (1893).  In 
Ohio  an  insolvent  corporation  cannot 
create  preferences  by  giving  mortgages 
to  a  part  of  its  creditors.  Sayler  v. 
Simpson,  34  N.  E.  Rep.,  596  (Ohio,  1890). 
An  insolvent  corporation  in  Ohio  can- 
not secure  anteceden  t  debts  by  mortgage, 
thereby  giving  a  preference.  Rouse  v. 
Merchants'  Nat'l  Bank,  22  N.  E.  Rep., 
393  (Ohio,  1889).  An  insolvent  corpoi-a- 
tion  may  make  a  mortgage  unless  the 
statutes  forbid.  Bergen  v.-  Porpoise,  etc., 
Co.,  42  N.  J.  Eq.,  397  (1886).  A  creditor 
of  a  corporation  cannot  prevent  its  giv- 
ing a  mortgage,  the  mortgage  being 
duly  authorized.  Reed  v.  Bradley,  17 
III,  321  (1856).  Where  an  insolvent  cor- 
poration gives  a  mortgage  deed  of  trust 
to  secure  notes,  this  amou:6ts  to  a  pref- 
erence which  is  illegal  in  Washington. 
Tompsou  V.  Huron  Lumber  Co.,  30  Pac. 
Rep.,  741  (Wash.,  1893).  A  general  cred- 
itor of  a  corporation  may  sue  to  set 
aside  an  illegal  mortgage  by  it  by  way 
of  preference  to  another  creditor,  al- 
though the  first-mentioned  creditor  has 
not  obtained  judgment  Consolidated, 
etc,  Co.  V.  Kansas,  etc.,  Co.,  45  Fed. 
Rep.,  7  (1891).  In  Graham  v.  Railroad 
Co.,  102  U.  S.,  148  (1880),  it  was  held  that 
where  a  corporation  solvent  at  the  time, 


and  without  intent  to  defraud  creditors, 
disposed  of  its  property  for  an  inade- 
quate consideration  by  a  voluntary  con- 
veyance, its  creditors  cannot  subse- 
quently question  the  transaction. 

1  Where  by  statute  mortgages  on  land 
in  more  than  one  county  are  void,  a  rail- 
road mortgage  is  .void,  and  the  bond- 
holders are  merely  unsecured  creditors. 
Farmers'  L.  &  T.  Co.  v.  Oregon,  etc.,  R'y, 
24  Fed.  Rep.,  407  (1885);  Union  Trust 
Co.  V.  New  York,  etc.,  R.  R.,  1  R'y  & 
Corp.  L.  J.,  50  (Ohio  Com.  PI.,  1887).  A 
benevolent  corporation  has  no  power  to 
mortgage  its  property  except  by  consent 
of  the  courts  under  the  statutes  of  New 
York.  A  mortgage  without  that  con- 
sent is  void.  The  bond  cannot  be  en- 
forced in  such  an  equitable  action. 
Dudley  v.  Congregation,  etc.,  65  Hun, 
31  (1892). 

2  Such  a  provision  is  regarded  a-s  in- 
tended for  the  protection  and  security 
of  the  stockholders ;  and  in  the  absence 
of  fraud  and  objection  upon  their  part, 
defects  in  the  proceedings  by  which  the 
assent  is  given  cannot  be  made  to  in- 
validate the  mortgage  unless  they  are 
of  such  a  substantial  character  that  the 
giving  of  the  assent  cannot  be  inferred. 
Thomas  v.  Citizens',  etc.,  R'y  Co.,  104 
111.,  462  (1882) ;  Greenpoint  Sugar  Co.  v. 
Whitin,  69  N.  Y.,  328  (1877);  Beecher  v. 
Marquette  &  Pac.  R  M.  Co.,  45  Mich., 
108  (1881).  The  assent  may  be  given 
subsequently  so  as  to  validate  a  mort- 
gage if  there  are  no  intervening  rights. 
Rochester  Savings  Bank  v.  Averell,  96 
N.  Y.,  467  (1884).  And  a  person  pur- 
chasing from  the  corporation  with 
actual  notice  is  bound  by  the  irregular 
mortgage  Id.,  26  Hun,  643  (1882).  The 
corporation  cannot  raise  the  objection. 
Id.  Stock  owned  by  the  corporation  is 
not  to  be  voted.  Vail  t>.  Hamilton,  85 
N.  Y,  453  (1881).  Other  corporate  cred- 
itors cannot  raise  this  objection  to  the 
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Although  the  statutes  limit  the  amount  of  debt  to  secure  which 
a  mortgage  may  be  given,  yet  a  mortgage  is  valid  although  it  ex- 
ceeds the  amount  speciiied  in  the  statute.' 


mortgage.  Hervey  v.  Illinois,  etc.,  E'y 
Co.,  28  Fed.  Rep.,  169  (1884).  Of.  in 
general,  ^stor  v.  Westchester,  etc.,  Co., 
33  Hun,  383  (1884).  A  foreign  corpora- 
tion may  give  a  mortgage  on  real  estate 
without  the  consent  of  stockholders  as 
required  of  domestic  corporations.  Salt- 
marsh  V.  Spaulding,  17  N.  E.  Rep.,  316 
<Mass.,  1888).  Concerning  the  New 
York  act  requiring  the  assent  of  stock- 
holders, see,  also,  Martin  v.  Niagara,  etc., 
Co.,  133  N.  Y.,  165  (1890);  "Welch  v.  Im- 
porters', etc..  Bank,  133  N.  Y,  177  (1890). 
A  creditor  who  is  also  a  stockholder 
may  vote  his  stock  in  favor  of  a  mort- 
gage to  himself.  Rittenhouse  v.  Winch, 
11  N.  Y.  Supp.,  133  (1890).  A  stockhold- 
er's vote  need  not  be  proved  where  the 
company  acquiesced  in  the  mortgage. 
Augusta,  etc.,  R.  R.  u  Kittel,  53  Fed. 
Rep.,  63  (1893).  An  actual  meeting  of 
the  stockholders  is  not  necessary  if  all 
consent,  even  though  the  statutes  re- 
quire a  meeting.  A  subsequent  cred- 
itor cannot  complain.  Coe  v.  East,  etc., 
R.  R,  53  Fed.  Rep.,  531  (1893).  Although 
the  statutes  require  two-thirds  of  the 
stockholders'  assent  to  a  mortgage,  yet 
corporate  creditors  cannot  raise  that  ob- 
jection where  the  corporation  does  not. 
Hervey  v.  Illinois  Mid.  R'y,  38  Fed.  Rep., 
169  (1884).  Where  the  charter  of  a 
■turnpike  company  requires  the  assent 
•of  two-thirds  of  the  stockholders  to  any 
mortgage,  a  mortgage  without  that  as- 
sent is  not  ratified  by  the  payment  of 
subscriptions  for  the  purpose  of  pay- 
ing the  debt  secured  by  the  mortgage. 
Forbes  v.  San  Rafaely  etc.,  Co.,  50  Cal, 
340  (1875).  A  contract  to  make  a  mort- 
gage and  ■  issue  bOnids  may  be  enforced 
where  the'  company  has  received  the 
consideration  therefor,  evSn  though  the 
statute  requirts  the  assent  of  two-thirds 
of  the  stockholders.  Texas,  etc.,  R'y  v. 
Oetitry,  69  Texas,  635  (1888).  Although 
the  statutes  of  Montana  require  that  a 


mortgage  may  be  given  only  after  a 
stockholders'  meeting,  convened  by  pub- 
lication of  notice,  etc.,  has  voted  it,  yet 
all  the  stockholders  by  voting  therefor 
waive  the  required  notice  and  no  one 
can  complain.  The  mortgage  is  valid._ 
Campbell  v.  Argenta,  etc.,  Co.,  51  Fed. 
Rep.,  1  (1893).  Concerning  such  a  waiver, 
see,  also,  ch.  ZXXVI,  supra.  A  mort- 
gage may  be  executed  by  authority  of 
the  directors  of  a,  company,  and  even 
though  the  statutes  of  New  York  re- 
quire the  consent  of  stockholders,  yet 
this  objection  cannot  be  raised  by  the 
company  itself  upon  a  foreclosure,  the 
mortgaged  land  being  located  in  West 
Virginia.  Only  a  stockholder  can  raise 
the  objebtion.  Boyce  v.  Montauk,  etc., 
Co.,  16  S.  E.  Rep,,  501  (W.  Va.,  1893). 
As  to  the  New  York  statute,  see,  also, 
Star  P.  Co.  V.  Andrews,  9  N.  Y.  Supp., 
731  (1890) ;  McComb  v.  Barcelona,  etc., 
Ass'n,  10  N.  Y.  Supp.,  546  (1890).  Al- 
tho'ugh  the  statute  requires  the  assent 
of  two-thirds  of  the  stockholders  at  a 
meeting  duly  called,  etc.,  before  a  mort- 
gage is  given,  yet  if  all  the  stockhold- 
ers except  one  are  directors,  and  he 
assents  to  the  mortgage,  and  the  direct- 
ors at  a  directors'  meeting  authorize  it, 
the  mortgage  is  good.  The  pi-ovision 
is  for  the  protection  of  stockholders, 
and  not  of  the  public.  Thomas  v.  Citi- 
zens' Horse  R'y,  104  111.,  463  (1882).  The 
statute  in  Massachusetts  that  a  corpo- 
ration shall  not  convey  or  mortgage  its 
real  estate,  or  give  a  lease  thereof  for 
more  than  a  year,  "unless  authorized 
by  a  vote  of  the  stockholders  at  a  meet- 
ing called  for  that  purpose,"  does  not 
apply  to  foreign  corporations  even 
though  the  mortgage  is  authorized  in 
and  is  on  property  in  Massachusetts. 
Saltmarsh  v.  Spaulding,  147  Mass.,  334 
(1888). 
J  See  §  760,  supra. 
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§  780.  A  railroad  corporation  has  no  implied  power  to  mortgage 
its  railroad. —  Unless  the  charter  or  the  statutes  of  the  state  ex- 
pressly give  this  power,  such  a  mortgage  is  void.' 

This  is  the  rule  laid  down  in  a  few  cases  and  in  the  ohiter  dicta 
of  many  cases,  and  it  is  the  law.  Nevertheless  there  are  many 
decisions  which  question  it  and  some  which  declare  that  it  is  not 
the  law.^ 


1  "A  railroad  corporation-cannot  mort- 
gage its  franchise  and  railroad  without 
the  authority  of  the  legislature,  as  shown 
by  previous  leave  or  subsequent  satis- 
faction." Daniels  v.  Hart,  118  Mass., 
543  (1875).  The  statutes  of  Massachu- 
setts expressly  prohibit  mortgages  by 
street  railways  unless  specially  allowed 
by  their  charters.  Richardson  v.  Sib- 
ley, 93  Mass.,  65  (1865).  Substantially 
the  same  question  arises  and  the  same 
Reasoning  applies  in' the  sale,  lease  or 
consolidation  of  railroads,  concerning 
which  see  ch.  LIII,  infra.  A  statute  pre- 
scribing that  no  mortgage  shall  be  exe- 
cuted unless  it  secures  existing  debts 
does  not  give  power  to  mortgaga  If 
the  bonds  are  invalid  the  mortgage  falls 
with  them.  Commonwealth  v.  Smith, 
93  Mass.,  448  (1865).  See,  also,  dictum 
in  Piatt  V.  Union  Pac  R'y,  99  TJ.  S.,  48, 
57  (1878) ;  Daniels  v.  Hart,  118  Mass.,  543 
(1875);  Black  v.  Delaware  &  R  Canal 
Co.,  32  N.  J.  Eq,  121,  399  (1871),  and 
English  cases  cited;  Susquehanna,  etc., 
Co.  V.  Bonham,  9  W.  &  S.,  27  (1845); 
Steiner's  Appeal,  27  Pa.  St,  813  (1856) ; 
Wood  V.  Bedford  &  B.  R  R  Co.,  8 
Phila.,  94  (1871);  "Winchester  &  L.  T. 
Co.  tt.Vimont,  5  B.  Mon.,  1  (1844);  State 
V.  Morgan,  28  La.  Ann.,  482  (1876).  See, 
also,  ch.  LIII,  to  the  effect  that  a  railroad 
company  has  no  implied  power  to  sell 
its  railroad. 

2  See  Memphis,  eta,  R  R  u  Dow,  19 
Fed.  Rep.,  388,  391  (1884).  In  New  Hamp- 
shire, in  1857,  the  circuit  court  of  the 
United  States,  after  stating  that  in  Eng- 
land a  railway,  and  the  right  to  own 
and  operate  a  railway,  could  not  be  sold 
or  mortgaged  unless  the  party  owning 
and  operating  it  was  expressly  author- 


ized to  sell  or  mortgage  it,  proceeded  to 
say :  "  The  franchises  to  build,  own  and 
manage  a  railroad,  and  to  take  tolls 
thereon,  are  not  necessarily  corporate 
rights ;  they  are  capable  of  existing  in 
and  being  enjoyed  by  natural  persons ; 
and  there  is  nothing  in  their  nature  in- 
consistent with  their  being  assignable." 
The  court  said  there  was  great  doubt 
about  the  inherent  power  to  mortgage 
or  sell,  but  in  this  case  the  mortgage  had 
been  recognized  by  the  legislature,  and 
hence  was  valid.  Hall  v.  SuUivan  R  B., 
11  Month.  Law  Bep.  (N.  S.),  138  (1857). 
The  franchise  to  be  a  corporation  can- 
not be  mortgaged.  But  the  "franchises 
to  buUd,  own  and  manage  a  railroad  and 
to  take  tolls  thereon  are  not  neces- 
sarily corporate  rights"  and  may  be 
mortgaged.  New  Orleans,  eta,  R  E. 
Co.  V.  Delamore,  114  U.  S.,  501  (1885),  a 
street  railway  casa  A  railroad  corpo- 
ratioa  has  implied  power  to  mortgage  its 
property  and  franchises  to  secure  bonds 
given  in  payment  for  raUs.  Miller  v.  Rut- 
land, etc.,  R  R,  36  Vt,  452,  488  (1863). 
A  railroad  corporation  has  implied 
power  to  mortgage  its  property  and 
franchises,  excepting  the  franchise  to  be 
a  corporation.  Bardstown,  eta,  R  R  u. 
Metcalfe,  4  Met  (Ky.),  199  (1863);  Sa- 
vannah, eta,  R  R  v.  Lancaster,  63  Ala., 
555  (1878) ;  KeUy  v.  Trustees,  eta,  R  R, 
58  id.,  489  (1877).  See,  also.  Pollard  v. 
Maddox,  28  Ala.,  321  (1856);  McAllister 
V.  Plant,  54  Misa,  106  (1876).  In  Ala- 
bama it  has  been  held  that  "  corpora- 
tions created  for  the  construction  of 
railroads,  in  the  absence  of  limitation  or 
restraint  by  statute,  have  power  to  bor- 
row money  and  to  make  bonds,  bills  or 
promissory  notes  for  its  repayment ;  and 
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An  injunction  will  be  granted  at  the  instance  of  a  stockholder  to 
prevent  the  corporation  from  giving  a  mortgage  which  would  be 
ultra  vires} 

§  781.  Mortgage  on  the  su2)erfluous  land,  etc.,  of  a  railroad  cor- 
poration.—  A  railroad  corporation  may,  without  express  authority 
so  to  do,  mortgage  such  of  its  land  and  property  as  is  not  neces- 
sary to  the  operation  of  the  road."    Hence  the  mortgage  may  be 


also  power  to  mortgage  its  property, 
real  or  personal,  as  a  security  for  such 
evidence  of  debt,"  and  that  it  has  these 
powers  incidentally  and  without  express 
enactment  Kelly  v.  Trustees,  etc.,  58 
Ala.,  489  (1877).  See,  also,  Bickford  v. 
Grand  Junction,  etc.,  R'y,  1  Can.  Sup. 
Ct.  Rep.,  696,  739  (rev'g  court  below),  a 
dictum.  In  Arthur  v.  Commercial,  etc., 
R.  R.  Bank,  17  Miss.,  394  (1848),  an  as- 
signment of  a  railroad  for  the  benefit 
of  creditors  was  held  to  be  valid.  "  It 
cannot  be  successfully  contended,  in  the 
face  of  many  decisions  to  the  contrary, 
both  in  England  and  America,  of  courts 
of  the  highest  authority,  that  a  statu- 
tory corporation  is  incapable  of  mort- 
gaging its  property,  unless  its  incapacity 
to  do  BO  is  either  expressly  declared  or 
is  to  be  gathered  by  implicat'oa  from 
the  terms  of  the  act  of  incorporation. 
In  other  words,  no  enabling  power  is 
requisite  to  confer  the  authority  to 
mortgage,  but  prima  facie  every  cor- 
poration must  be  taken  to  possess  it" 

In  the'case  of  Shepley  v.  Atlantic,  etc., 
,R.  R,  55  Me.,  395,  407  (1867),  the  court 
said  in  regard  to  this  doctrine  as  fol- 
lows: 

"  The  whole  argument  seems  to  have 
no  greater  force  than  this,  that  it  is  dan- 
gerous to  the  public  interests  to  have 
the  powers  and  privileges  conferred  by 
a  railroad  franchise  transferred  from 
the  original  corporators  to  a  new  body. 
But  when  we  consider  how  little  impor- 
tance is  attached  to  the  persons  of  the 
original  corporators,  how  soon  death 
must  and  other  circumstances  may  re- 
move them  from  all  participation  in 
the  affairs  of  the  road,  how  constantly 
those  who  have  the  active  management 


of  it  are  in  fact  being  changed,  we  shall 
see  how  little  practical  merit  this  argu- 
ment has.  At  the  beginning  the  corpo- 
rators undoubtedly  have  a  controlling 
influence,  but  afterwards  the  directors 
are  elected  by  the  stockholders  and  are 
often  changed.  Is  there  any  reason  to 
suppose  that  if  a  mortgage  should,  by 
foreclosure,  transfer  the  franchise  to 
new  hands,  that  as  capable  men  would 
not  be  appointed  to  manage  the  road  as 
before?  Would  not  the  bondholders  be 
as  interested  and  as  capable  of  appoint- 
ing suitable  managers  as  the  stockhold- 
ers? Does  any  one  fear  that  the  public 
interest  would  not  be  as  safe  with  the 
former  as  the  latter?  Why  then  is  it 
dangerous  to  the  public  interests  to 
allow  such  a  transfer? 

"We  confess  that,  after  giving  the 
matter  much  thought,  the  doctrine  that 
all  railroad  mortgages  made  without 
the  consent  of  the  legislature  are  illegal 
and  void  because  they  may  operate  as 
a  permanent  transfer  of  the  corporate 
powers  from  the  original  corporators  to 
another  body  seems  to  us  to  have  little 
to  commend  it  and  much  to  condemn 
it" 

And  in  Maine  it  is  held  that  the  gen- 
eral policy  of  the  state  in  allowing 
mortgages  by  railroads  is  sufficient 
Kennebec,  etc.,  R.  R.  v.  Portland,  etc., 
R  R,  59  Me.,  9  (1871).  See,  also,  Morrill 
V.  Noyes,  56  Me.,  458. 

1  McCalmont  v.  Phil.,  etc.,  R  R  Co.,  7 
Fed.  Rep.,  386  (1881). 

2  Piatt  V.  Union  Pac.  R  R,  99  U.  S., 
48,  57  (1878).  A  railroad  company  may, 
without  express  authority,  mortgage 
lands  which  "  were  not  acquired  to  en- 
able the  corporation  to  carry  on  the 
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valid  as  to  the  property  which  the  corporation  is  authorized  to 
mortgage  and  invalid  as  to  the  rest.^ 

§  782.  Express  autJiority  to  mortgage  and  ratification  of  unau- 
thorized mortgages. —  Generally  the  charters  of  the  corporations  or 
the  statutes  of  the  state  authorize  railroad  corporations  to  mort- 
gage their  railroads,  property  and  franchises.^  Where  a  railroad 
company  has  given  a  mortgage  without  authority  so  to  do,  the 
legislature  may  subsequently  ratify  and  validate  the  mortgage." 


business  which  it  was  chartered  to  do 
for  the  benefit  of  the  public,  nor  needed 
or  used  for  that  purpose.  Their  aliena- 
tion in  no  wise  impaired  or  affected  the 
usefulness  of  the  company  as  a  railroad, 
or  its  ability  to  exercise  any  of  its  cor- 
porate franchises."  A  railroad  company 
having  power  to  acquire  land  for 
depots  and  warehouses  and  to  sell  or 
lease  them  to  other  companies  may 
mortgage  them.  Hendee  v.  Pinkerton, 
96  Mass.,  381  (1867).  A  mortgage  may  be 
made  on  lands  not  used  for  permanent 
way,  station  houses  and  station  grounds, 
without  express  authority.  Bickford  v. 
Grand  Junction,  etc.,  R'y,  1  Can.  Sup. 
Ct.  Rep.,  696,  735  (1877);  citing  33  Wall., 
^72;  3  Otto,  49.  The  company  may 
without  express  authority  mortgage 
ordinary  real  estate  not  used  in  the  busi- 
ness, but  received  in  payment  for  sub- 
scriptions to  stock.  Taber  v.  Cincinnati, 
etc.,  R'y,  15  Ind.,  459  (1860).  A  railroad 
may  mortgage  its  personal  property  not 
affixed  to  the  road,  though  used  in  the 
operation  of  it.  Pierce  v.  Emery,  32 
N.  H.,  484  (1856).  Express  power  to 
mortgage  the  lots  and  such  property  as 
a  dock  company  acquires  under  a  statute 
does  not  prevent  the  company's  giving  a 
mortgage  on  other  property  owned  by 
the  company.  McCormiok  v.  Parry,  7 
Ex.,  355  (1852). 

1  If  the  mortgage  is  authorized  and 
valid  on  any  part  of  the  property  which 
it  purports  to  cover,  it  is  not  wholly  void, 
but  is  void  only  as  to  the  remaining 
property.  Bickford  v.  Grand  Junction, 
etc.,  R'y,  1  Can.  Sup.  Ct.  Rep.,  696,  734 
(1877),  reversing  the  court  below.  See, 
also.   Carpenter  v.  Black    Hawk,   etc., 


Min.  Co.,  65  N.  Y.,  43  (1875).  If  the 
mortgage  covers  property  which  the 
company  is  authorized  to  mortgage 
and  also  property  which  it  is  not  author- 
ized to  mortgage,  it  is  good  as  to  the 
former.  Hendee  v.  Pinkerton,  96  Mass., 
381  (1867). 

2  See  Part  V,  infra,  for  the  statutes  of 
the  various  states.  A  lessor  railroad 
may  give  a  mortgage  on  the  cash  rental 
to  which  it  is  entitled,  and  may  take  the 
bonds  secured  by  such  mortgage.  Haz- 
ard V.  Vermont,  etc.,  R.  R,  17  Fed.  Rep., 
753  (1883). 

3  A  mortgage  which  is  prohibited  by 
statute  may  subsequently  be  validated 
by  statute.  Grass  v.  U.  S.,  etc.,  Co.,  108 
U.  S.,  477  (1883J ;  "White  Water,  etc.,  Co. 
V.  Vallette,  21  How.,  414  (1858) ;  Howe 
V.  Freeman,  14  Gray,  566.  The  power 
to  mortgage  may  be  given  after  the 
mortgage  is  executed,  and  such  mort- 
gage may  be  validated.  Galveston  R 
R.  V.  Cowdrey,  11  Wall.,  459  (15,70);  Hall 
V.  Sullivan  R.  R.,  11  Month.  L.  R.  (N.S.), 
138  (XJ.  S.  C.  C,  1857) ;  Kennebec,  etc., 
R.  R.  V.  Portland,  etc.,  R  R,  59  Me.,  9 
(1871) ;  Shepley  v.  Atlantic,  etc.,  R  R,  55 
id.,  395  (1867);  Shaw  v.  Norfolk,  etc.,  R 
R,  71  Mass.,  163  (1855) ;  Richards  v.  Mer- 
rimack, etc.,  R.  R.,  44  N.  H.,  137  (1863), 
where  the  ratification  was  by  authoriz- 
ing the  trustees  in  the  mortgage  to  sell 
the  road.  The  ratification  cannot  cure 
the  defect  that  the  vendor  of  the  prop- 
erty to  the  corporation  objects  to  the 
deed,  the  vendor  being  a  corporation, 
and  there  being  dissenting  stockholders. 
Mayor,  etc.,  v.  Knoxville,  etc.,  R  R,  23 
Fed.  Rep.,  758  (1884). 
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§  783.  Construction  of  various  provisions  authorizing  mort- 
gages.—  If  the  charter  authorizes  the  corporation  to  sell  this  is 
sufficient  authority  to  mortgage.  Power  to  sell  implies  the  power 
to  mortgage,^  and  power  to  "pledge"  the  property  gives  power  to 
mortgage.^  But  power  to  mortgage  the  real  estate  does  not  give 
power  to  mortgage  the  franchises.'  Power  to  give  "  such  securi- 
ties in  amount  and  kind  "  as  the  company  sees  fit  gives  power  to 
mortgage.* 

The  general  power  of  a  corporation  to  mortgage  its  property  is 
not  abridged  or  destroyed  by  a  special  authority  to  make  a  mort- 
gage for  a  particular  purpose.' 

Power  to  mortgage  in  order  to  carry  out  the  purposes  of  the  in- 
corporation authorizes  a  mortgage  to  buy  rolling  stock  and  build 
branch  lines.* 

Although  the  statutes  authorize  a  mortgage  for  certain  purposes 
only,  yet  if  the  bonds  are  used  for  other  purposes,  hona  fide  pur- 


'  Express  power  given  to  sell  gives 
also  power  to  mortgage.  Willamette, 
etc.,  Co.  V.  Bank,  etc.,  119  U.  S.,  191 
(1886);  McAllister  v.  Plant,  54  Miss.,  106 
(1876).  Power  to  "  transfer  "  the  prop- 
erty gives  power  to  mortgage  it.  Dun- 
ham V.  Isett,  15  Iowa,  284  (1863).  Power 
to  sell  gives  power  to  mortgage.  Bick- 
ford  V.  Grand  Junction,  etc.,  R'y,  1  Can. 
Sup.  Ct  Eep.,  696,  736  (1877).  Power  to 
"  transfer  all  its  property,  rights,  privi- 
leges and  franchises"  gives  power  to 
mortgage.  East  Boston,  etc.,  E.  R  u 
Eastern  R  R,  95  Mass.,  433  (1866).  Power 
to  sell  gives  power  to  mortgage.  Branch 
V.  Atlantic,  etc.,  R  R.,  3  Woods,  481 
(1879).  Power  to  mortgage  gives  power 
to  sell  at  foreclosure  sale  the  right  of 
way,  franchises,  etc.  New  Orleans,  etc., 
R  R  V.  Delamore,  114  U.  S.,  501  (1885). 

2  Mobile,  etc.,  R  R  v.  Talman,  15  Ala., 
473(1849).  "The  power  to  pledge  the 
franchises  and  rights  of  the  corporation 
implies  as  incident  thereto  the  power  to 
pledge  everything  that  may  be  necessary 
to  the  enjoyment  of  the  franchise  and 
upon  which  its  real  value  depends." 
Phillips  V.  Winslow,  18  B.  Mon.,  431 
(1857). 

3  Randolph  v.  Wilmington,  etc.,  R  R, 
11  Phil.,  503  (U.  S.  C.  C,  1876). 


*  Pierce  v.  Milwaukee,  etc.,  R.  R,  24 
Wis.,  551  (1869).  See  Phillips  v.  Wins- 
low,  18  B.  Mon.,  1  (1857),  holding  that 
power  to  mortgage  the  fi-anchise  im- 
plies the  power  to  pledge  everything 
that  may  be  necessary  to  the  enjoy- 
ment of  it. 

'Allen  V.  Montgomery  R  R  Co.,  11 
Ala.  (N.  S.),  437,  454  (1847);  Mobile  & 
Cedar  Point  R  R  Co.  v.  Talman,  15  Ala. 
(N.  S.),  473  (1849).  Cf.  31  Pac.  Rep.,  373. 
Bickford  v.  Grand  Junction,  etc.,  R'y,  1 
Can.  Sup.  jCt  Rep.,  696  (1877),  reversing 
the  court  below  (Grand  Junction,  etc., 
R'y  V.  Bickford) ;  TJncas  National  Bank 
V.  Rith,  33  Wis.,  889  (1868),  holding  that 
power  to  mortgage  the  franchise  does 
not  exclude  other  forms  of  security. 
Where  statutory  power  is  given  to  a 
railroad  corporation  to  issue  bonds  to 
aid  in  the  construction  and  equipment 
of  the  road,  and  to  secure  the  same  by 
mortgage,  the  corporation  is  not  lim- 
ited in  the  amount  of  its  mortgage,  but 
only  as  to  the  purposes  thereof.  A  sec- 
ond mortgage  may  also  be  made.  A 
reorganized  company  may  succeed  to 
these  same  powers.  Du  Pont  v.  North- 
ern P.  R  R,  18  Fed.  Rep.,  467  (1883). 

BGloninger  v.  Pittsburg,  etc.,  R  R, 
31  Atl.  Rep.,  311  (Pa.,  1891). 
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chasers  are  protected.'  The  general  rule  is  that  the  negotiability 
of  the  bonds  gives  negotiability  to  the  mortgage  securing  the 
bonds.' 

§  78i.  PurcTiase-money  mortgages  need  not  he  expressly  author- 
ized.—  A  railroad  corporation  having  power  to  purchase  a  railroad 
has  implied  power  to  give  a  purchase-money  mortgage  in  the  trans- 
action.' A  purchase-money  mortgage  may  be  created  by  the  pro- 
visions of  the  deed  of  conveyance.* 

§  785.  Power  to  again  mortgage  after  a  mortgage  has  teen  given. 
"Where  power  is  given  to  make  a,  mortgage  to  complete  a  railroad 
and  such  mortgage  is  not  given  and  the  railroad  is  completed,  the 
power  is  exhausted.'  But  where  a  corporation  has  power  to  give 
mortgages,  a  consolidated  company  made  up  of  the  former  and  of 
other  companies  succeeds  to  that  power.^ 

§  786.  Power  to  mortgage  the  whole  gives  power  to  mortgage  a 
part. —  If  a  railroad  companj' has  power  to  mortgage  its. whole 
road,  this  gives  it  power  to  mortgage  a  part  of  the  road.' 


1  See  §§  763,  768,  supra. 

'^See  §  770  for  many  decisions^  pro 
ai^d  con  on  this  subject. 

3  Memphis,  etc.,  R  R  v.  Dow,  19  Fed. 
Rep.,  388  (1884),  a  case  arising  in  the 
New  York  circuit.  In  the  same  case 
from  the  Arkansas  circuit,  120U.  S.,  287 
(1887),  the  supreme  court  sustained  the '  the  corporation  is 
same  doctrine  by  sustaining  the  mort-  mortgage  is  given, 
gage  as  given,  not  under  the  statutory 
authority  to  secure  "  money  borrowed," 
but  as  a  common-law  mortgage.  See 
p.  300.  Where  one  road  has  been  leased 
to  another,  the  two  roads  may  subse- 
quently be  consolidated,  and  consoli- 
dated mortgage  bonds  issued,  of  which 
a  part  shall  go  to  the  former  lessor  com- 
pany in  extinguishment  of  its  claim  to 
rent  under  the  old  lease.  If  the  transac- 
tion is  a  fair  one  towards  the  stockhold- 
ers of  the  lessor  the  court  will  not  disturb 
it.  Hazard  v.  Vermont,  etc.,  R  R,  17  Fed. 
Eep.,  753  (1883).  The  priority  of  pur- 
chase-money mortgages  over  other  liens 
is  considered  in  chapter  L. 

*  A  purchase-money  mortgage  may  be 
contained  in  the  deed,  by  which  the 
vendor  is  to  be  paid  a  certain  sum  or 
shares  of  stock  in  lieu  thereof.  Pinch 
V.  Anthony,  90  Mass.,  536  (1864).  A  pur- 
chase-money mortgage    may  be    con- 


tained in  the  deed,  by  which  mortgage 
the  vendee  and  mortgagor  must  com- 
plete the  road  and  issue  certain  stock  to 
the  vendor.  Tenn.,  etc.,  R  R  v.  East 
Ala.,  etc.,  R'y,  73  Ala.^  436  (1883).  A 
purchase-money  mortgage  based  on  an 
old  contract  may  be  given  even  though 
insolvent  when  the 
Stokes  V.  Detrick, 
23  Atl.  Rep.,  846  (Md.,  1893).  Where  a 
purchase-money  mortgage  is  given  as 
security  for  bonds,  but  the  vendor  re- 
jects the  bonds  and  they  are  used  for 
other  purposes,  the  vendor  loses  his  lien. 
Rice's  Appeal,  79  Pa.  St,  168  (1875). 

s  East  Tenn.,  etc.,  R'y  v.  Frazier,  139 
U.  S.,  288  (1891). 

6  Mead  v.  New  York,  etc.,  R  R,  45 
Conn.,  199  (1877) ;  Du  Pont  v.  N.  P.  R  R, 
supra. 

7  Pullman  v.  Cincinnati,  etc.,  R  R,  4 
Biss.,  35  (1865) ;  Bickford  v.  Grand  Junc- 
tion, etc.,  R'y,  1  Can.  Sup.  Ct  Rep.,  696, 
reversing  the  court  below.  But  see 
quaere  in  East  Boston,  etc.,  R  R  u.  East- 
ern R  R,  95  Mass.,  422  (1866),  and  a 
dictum  to  the  contrary  in  East  Boston, 
etc.,  R  R.  V.  Hubbard,  93  Mass.,  439, 
note  (1865).  See,  also,  uh.  LIII,  con- 
cerning the  sale  of  part  of  a  railroad 
under  a  power  to  sell  the  whole.    "If 
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§  787.  Mortgage  to  secure  futwre  advances,  contracts,  dividends, 
etc. —  After-acquired  property. —  A  mortgage  maybe  given  to  se- 
cure future  sums  to  be  paid  by  the  mortgagee  to  the  corporation.' 
The  mortgage  need  not  necessarily  be  to  secure  the  payment  of 
money.  It  may  be  to  secure  the  performance  of  a  contract,^  or 
the  payment  of  preferred  dividends,'  or  ordinary  dividends  on  a 
sale  of  the  corporate  property.* 

A  mortgage  may  be  given  by  a  corporation  to  secure  directors 
who  at  the  time  of  the  giving  of  the  mortgage  guaranty  certain 
debts  of  the  company.'' 

The  power  of  a  corporation  to  give  a  mortgage  to  secure  bonds 
issued  by  another  corporation  would  seem  to  exist  where  the 
power  exists  to  guaranty  the  payment  of  such  bonds.' 

A  mortgage  may  cover  property  subsequently  acquired  by  the 
company.' 

§  788.  WTio  may  attach  the  validity  of  a  mortgage. —  Although 
a  corporate  mortgage  is  illegal,  yet  it  is  not  everyone  who  may 
attack  it.  A  subsequent  mortgagee  may  attack  unless  his  mort- 
gage is  expressly  made  subject  to  the  mortgage  in  controversy.' 

they  could  mortgage  the  whole  they 
could  mortgage  a  part."  Chartiers  E'y 
t>.  Hodgens,  85  Pa.  St.,  501,  506  (1877). 
See,  also,  Jones  on  Corporate  Bonds, 
etc.,  §  13.  Where  a  railroad  company 
mortgages  such  part  of  -its  road  as  is 
completed,  and  the  mortgage  is  fore- 
closed, the  purchasers  are  not  bound  to 
go  on  and  complete  the  road.  Failure 
on  their  part  to  complete  it  is  no  de- 
fense to  an  action  on  a  subscription. 
Chartiers  E'y  v.  Hodgens,  85  Pa.  St, 
501  (1877). 

1  Jones  V.  Guaranty,  etc.,  Co.,  101  U. 
S.,  623  (1879).  Where  the  mortgagee 
has  the  option  to  make  future  advances 
or  not,  each  advance  is  as  upon  a  new 
mortgage ;  but  where  the  mortgagee  is 
bound  to  make  the  advances,  the  lien 
therefor  relates  back  to  the  date  of  the 
mortgage  and  is  superior  to  liens  or 
conveyances  subsequent  to  that  mort- 
gage Tompkins  v.  Little  Rock,  etc., 
R'y,  15  Fed.  IJep.,  6  (1882). 

2  The  mortgage  may  be  to  secure  not 
only  the  bonds,  but  also  the  perform- 
ance by  the  corporation  of  a  construc- 
tion contract  which  it  has  let.  But  the 
terms  of  the  mortgage  may  make  the 


bonds  a  prior  lien  to  the  contract,  so 
that  the  mortgage  secures  first  the 
bonds  and  then  the  contract  Mason  v. 
York,  etc.,  E.  R,  53  Me.,  82  (1861).  A 
mortgage  may  be  given  by  a  corpora- 
tion to  become  due  when  the  corpora- 
tion ceases  to  carry  on  the  purpose  for 
which  it  was  incorporated.  Trustees, 
etc.,  V.  McKechnie,  90  N.  Y.,  618  (1883). 

5  See  §  370,  supra. 

*  Where  under  special  charter  power 
the  company  constructs  a  new  road, 
and  by  a  trust  deed  sets  aside  a  certain 
proportion  of  the  entire  gross  receipts  of 
the  company  for  dividends  on  the  stock 
issued  on  the  new  line,  a  receiver  of  the 
company  will  be  compelled  to  pay  the 
amount  called  for  by  such  a  trust  deed. 
Re  The  Eastern,  etc.,  R'y  Co.,  63  L.  T. 
Rep.,  181  (1890);  aS'd,  id.,  604,  and  aflf'd 
64  id.,  669. 

5iJe  Pyle  Works,  63  L.  T.  Eep.,  638 
(1890). 

6  Concerning  the  power  to  guaranty, 
see  g  775,  supra. 

7  See  ch.  L,  infra. 

8  A  second  mortgagee  may  attack  the 
validity  of  the  first  mortgage  unless  the 
second  mortgage  is  expressly  subject  to 
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A  general  creditor  may  attack  it  where  the  corporation  is  insolv- 
ent,' or  a  receiver  of  the  corporation;'  the  mortgagor  company 
itself  may,'  and  a  stockholder  may  attack  it ;  *  but  a  purchaser  of 
the  property  at  foreclosure  sale  cannot/ 

"Wher^  a  corporation  or  insolvent  firm  sells  its  property  to  a 
corporation  and  takes  its  pay  in  the  bonds  of  the  latter,  a  creditor 
of  the  vendor  may  attack  the  mortgage  securing  the  bonds.'  The 
mortgage  may  be  held  to  be  void  on  foreclosure  proceedings.'  The 
invalidity  of  a  part  of  the  bonds  which  are  secured  by  the  mortgage 

the  first.    Commonwealth  v.  Smith,  92    (1881).  A  receiver  may  attack  the  validit3' 

Mass.,  448  (1865).    The  trustee  of  the 

second  mortgage  cannot  attack  the  first 

mortgage  where  the  second  mortgage 

expressly   provides   that    part    of    the 

bonds  issued  under  it  shall  be  used  to 

pay  oflf  the  fii-st   mortgage.    Whitney 

V.  Union  Trust  Co.,  65  N.  Y.,  576  (1S75). 

See,  also,  in  general,  Jerome  v.  McCarter, 

94  U.  S.,  734  (1876);  Minn.   Co.  v.  St. 

Paul  Co.,  6  Wall,  742  (1867) ;  Bronson  v. 

La  Crosse  R.  R.,  2  Wall.,  283  (1863). 

1 A  corporate  mortgage  may  be  at- 
tacked by  a  general  creditor  of  the  in- 
solvent corporation.  Mellen  v.  Moline, 
etc..  Works,  131  U.  S.,  852  (1889).  Where 
several  suits  by  judgment  creditors  are 
pending  to  set  aside  corporate  mort- 
gages, the  court  will  enjoin  all  except 
the  one  by  the  receiver.  Brower  v. 
Baucus,  14  N.  Y.  Supp.,  462  (1891).  A 
foreclosure  sale  based  on  fraudulently- 
issued  bonds  will  be  set  aside  as  against 
purchasers  with  notice  and  such  pur- 
chasers held  liable  for  the  real  value  of 
the  road.  Drury  v.  Cross,  7  Wall.,  299 
(1868).  A  general  creditor  has  an  equi- 
table lien  upon  the  property  of  a  corpo- 
ration and  therefore  has  a  right  to  con- 
test the  question  of  priority  of  other 
asserted  liens.  He  may  contest  the 
validity  of  an  issue  of  bonds.  Farmers' 
L.  &  T.  Co.  V.  San  Diego,  etc.,  St  R'y 
Co.,  45  Fed.  Rep.,  518  (1891). 

2  Brower  v.  Baucus,  supra.  A  receiver 
of  a  corporation  may  institute  suit  to  set 
aside  a  mortgage  executed  by  it  without 
the  assent  of  stockholders  as  required  by 
statute.    Vail  v.  Hamilton,  85  N.  Y.,  453 


of  mortgages  given  by  the  corporation. 
Astor  V.  Westchester,  etc.,  Co.,  83  Hun. 
333  (1884).  A  receiver  may  bring  an  ac- 
tion to  determine  the  validity  of  bonds 
issued  by -the  corporation  of  which  he 
is  receiver.  All  the  parties  having  the 
bonds  which  were  issued  under  the 
mortgage  are  necessary  parties.  A  cred- 
itor's action  to  enforce  the  bonds  will 
be  stayed.  A  foreclosure  had  been 
commenced  prior  to  this  time.  Hubbell 
V.  Syracuse,  etc.,  Works,  42  Hun,  182 
(1886). 

3  Seals  V.  111.,  etc.,  R  R.,  27  Fed.  Rep., 
721  (1886), —  the  mortgagor  in  this  case 
having  given  a  mortgage  to  secure  the 
bonds  of  another  company.  The  case  of 
Arthur  v.  Commercial,  etc.,  R.  R.  Bank, 
17  Miss.,  394  (1848),  holds  that  only  the 
state  can  object  to  an  ultra  vires  mort- 
gage, but  this  is  clearly  not  the  law. 

*McCalmont  v.  Phil.,  etc.,  R.  R,  7 
Fed.  Rep.,  886  (1881).  See  chs.  XXXIX 
and  XL,  supra,  where  the  right  of  a 
stockholder  to  attack  fraudulent  or 
ultra  vires  contracts  of  the  company  is 
fully  explained. 

'  A  purchaser  of  real  estate  at  a  judi- 
cial sale,  who  is  neither  a  stockholder 
nor  creditor,  cannot  question  a  corpo- 
rate mortgage  on  the  property  where 
he  had  notice  thereof  and  there  was  no 
fraud.    Darst  v.  Gale,  83  111.,  186  (1876). 

6  See  ch.  XL,  supra. 

'  Farmers'  L.  &  T.  Co.  VT  Oregon,  etc., 
R'y,  24  Fed.  Rep.,  407  (1885);  Union 
Trust  Co.  V.  N.  Y.,  etc.,  R  R,  1  R'y  & 
Corp.  L.  J.,  50  (Ohio  Com.  PI.,  1887). 
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does  not  invalidate  the  mortgage  as  a  security  for  the  remaining- 
bonds.' 

§  Y89.  Purchase-money  mortgage  issued,  to  an  insolvent  vendor. — 
Where  a  corporation  sells  all  its  property  to  another  corporation 
without  authority  so  to  do,  or  where  an  insolvent  copartnership 
sells  all  its  property  to  a  corporation,  and  in  either "case  the  vendor 
takes  its  pay  in  the  stock  and  bonds  of  the  vendee,  the  tendency  of 
the  law  is  to  set  aside  the  transaction,  except  where  the  rights  of 
lona  fide  parties  have  intervened.^ 

A  consolidated  road  may  make  a  mortgage  which  will  take  pre- 
cedence over  the  unsecured  debts  of  one  of  the  consolidating 
companies.' 

§  790.  The  franchise  to  lie  a  corporation  cannot -he  mortgaged^ 
J)ut  the  right  to  operate  the  road  and  collect  toll  is  covered  hy  an 
authorized  mortgage. —  The  usual  power  to  mortgage  the  prop- 
erty and  franchises  does  not  include  the  franchise  to  be  a  corpora- 
tion. It  refers  to  the  franchise  and  right  to  operate  the  road  and 
collect  fares.^ 


1  Graham  v.  Boston,  etc.,  R.  E.,  118  U. 
S.,  161  (1886). 

2  See  oh.  XL  on  this  subject. 

3  "Wabash,  etc.,  E'y  v.  Ham,  114  U.  S., 
587  (1885).  This  is  no  more  than  any- 
one of  the  old  companies  might  have 
done.  Tysen  v.  Wabash  R'y,  11  Biss., 
510  (1883);  15  Fed.  Rep.,  763.  But  where 
the  unsecured  debts  consist  of  bonds 
which  the  consolidated  company  agrees 
\o  "protect,"  these  constitute  an  equi- 
table lien  on  the  property  of  the  old  com- 
pany. Id.  The  case  of  Compton  v. 
Railway,  45  Ohio  St.,  593  (1888),  passed 
upon  the  same  bonds,  and '  it  was  held 
that  these  bonds  constituted  a  lien  on 
the  property  of  the  old  company,  and 
were  prior  in  right  to  the  mortgage 
bonds  of  the  consolidated  company ;  re- 
fusing to  follow  Wabash,  etc.,  R'y  v. 
Ham,  supra. 

*PuIlan  w.  Cincinnati,  etc.,  R  R.,  4 
Biss.,  35  (1865).  A  mortgage  authorized 
on  the  "  means,  property  and  effects  " 
covers  the  franchise  or  privilege,  en- 
abling the  mortgagee  to  have  the  same 
use  and  beneficial  enjoyment ,  of  the 
property  which  the  company  had,  but 
does  not  cover  the  franchise  to  be  a 
corporation.   Meyer  v.  Johnston,  58  Ala., 


237  (1875);  Arthur  v.  Commercial,  etc., 
R.  R.  Bank,  17  Miss.,  394  (1848) ;  Carpen- 
ter V.  Black  Hawk,  etc.,  Co.,  65  N.  Y.,  48 
(1875),  holding  that  including  this  fran- 
chise without  authority  does  not  inval- 
idate the  mortgage  as  to  other  property. 
In  the  case  of  Pierce  v.  Emery,  32  N.  H., 
484,  513  (1856),  the  view  is  taken  that  the 
franchise  to  be  a  corporation  passed 
also  under  the  mortgage,  but  this  cer- 
tainly is  not  the  law.  The  attempt  to 
cover  the  franchise  to  be  a  corporation 
is  nugatory,  but  does  not  invalidate  the 
mortgage.  Butler  v.  Rahm,  46  Md.,  541 
(1877).  The  right  to  mortgage  the  road 
carries  with  it  the  right  to  mortgage 
the  use  of  the  road,  although  the  latter 
is  a  franchise.  The  franchises  to  be  a 
corporation  and  to  exercise  the  power 
of  eminent  domain  do  not  pass,  how- 
ever. Coe  V.  Columbus,  etc.,  R.  R.,  10 
Ohio  St.,  873,  390  (1859).  The  legislature 
may  of  course  authorize  a  mortgage  on 
the  franchise  to  be  a  corporation.  St. 
Paul,  etc.,  E.  R.  v.  Parcher,  14  Minn., 
397  (1869).  See,  also,  Atkinson  v.  Mari- 
etta &  C.  R.  R.  Co.,  15  Ohio  St.,  31  (1864), 
holding  that  a  judicial  sale  under  a 
mortgage  which  includes  the  franchise 
without  authority  does  not  invest  pur- 
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§  790.] 


MOKTGAGE   DEEDS   OF   TBUST. 


[CH.  XLVir. 


"  The  .franchise  of  becoming  and  being  a  corporation,  in  its  nat- 
ure, is  incommunicable  by  the  act  of  the  parties  and  incapable  of 
passing  by  assignment." '  Hence,  the  purchasers  of  a  road  on 
foreclosure  sale  succeed  to  the  right  to  maintain  and  operate  the 
road  but  not  to  the  right  to  be  a  corporation.'^ 


chasers  with  any  corporato  capacity 
whatever.  The  mortgage  does  not  cover 
the  power  to  exercise  the  right  of  emi- 
nent domain.  Coe  v.  Columbus,  etc., 
R.  R,  supra.  Power  to  mortgage  the 
property  makes  the  mortgage  of  a  rail- 
road company  valid  although  the  mort- 
gage also  seeks  to  cover  the  franchise. 
Gloninger  v.  Pittsburg,  etc.,  R.  R,  21 
Atl.  Rep.,  311  (Pa.,  1891).  The  mort- 
gage on  the  franchises  covers  them  "  so 
far  as  necessary  to  make  the  other  prop- 
erty and  effects  conveyed  by  it  product- 
ive and  profitable."  Meyer  v.  Johnston, 
53  Ala.,  337;  334,  337  (1875).  The  word 
"property  "includes  also  the  franchises. 
Wilmington  R.  R  v.  Reid,  13  Wall.,  264 
(1871).  At  an  early  day  a  dictum  by 
Lord  Coleridge  was  to  the  effect  that  a 
mortgagee,  even  if  he  took  possession, 
could  not  operate  the  road ;  but  this  is 
now  clearly  not  the  law.  Myatt  v.  St. 
Helms  R'y,  2  Q.  B.,  364  (1841). 

1  "  The  franchise  of  being  a  corpora- 
tion need  not  be  implied  as  necessary  to 
secure  to  the  mortgage  bondholders,  or 
the  purchasers  at  a  foreclosure  sale,  the 
''Substantial  rights  intended  to  be  secured. 
They  acquire  the  ownership  of  the  rail- 
road and  the  property  incident  to  it,  and 
the  franchise  of  maintaining  and  oper- 
ating it  as  such ;  and  the  corporate  ex- 
istence is  not  essential  to  its  use  and 
enjoyment  All  the  franchises  neces- 
sary or  important  to  the  beneficial  use 
of  the  railroad  could  as  well  be  exer- 
cised by  natural  persons.  The  essential 
properties  of  corporate  existence  are 
quite  distinct  from  the  franchises  of  the 
corporation.  The  franchise  of  being  a 
corporation  belongs  to  the  corporators, 
while  the  powers  and  privileges,  vested 
in  and  to  be  exercised  by  the  corporate 
body  as  such,  are  the  franchises  of  the 
corporation.    The  latter  has  no  power 


to  dispose  of  the  franchise  of  its  mem- 
bers, which  may  survive  in  the  mere 
fact  of  corporate  existence,  after  the 
corporation  has  parted  with  all  its  prop- 
erty and  all  its  franchises."  The  court 
held  that  the  purchasers  at  a  foreclosure 
sale  of  a  railroad  might  organize  a  cor- 
poration to  operate  the  railroad,  but  that 
such  new  corporation  did  not  succeed 
to  an  exemption  from  taxation  which 
the  old  corporation  possessed.  Mem- 
phis, etc.,  R.  R  V.  Railroad  Com'ra,  113 
U.  S.,  609,  619  (1884).  The  purchasers  of 
a  road  at  foreclosure  sale  do  not  succeed 
to  corporate  capacity  and  franchise  of 
the  old  corporation.  Metz  v.  Buffalo, 
etc.,  R  R  Co.,  58  N.  Y.,  61  (1874) ;  Wells- 
borough,  etc.,  P.  R  Co.  V.  Griffin,  57  Pa. 
St,  417  (1868).  See,  also,  an  able  article 
on  Foreclosure  of  Railway  Mortgages 
by  R  Mason  Lisle,  in  American  Law 
Review,  December,  1886 ;  People  v.  Cook, 
110  N.  T.,  448  (1888). 

2  A  franchise  to  be  a  corporation  is 
distinct  from  a  franchise,  as  a  corpora- 
tion, to  maintain  and  operate  a  railway ; 
the  latter  may  be  mortgaged  without 
the  former  and  may  pass  to  a  purchaser 
at  a  foreclosure  sale.  The  court  said: 
"  The  franchise  of  being  a  corporation 
need  not  be  implied  as  necessary  to  se- 
cure to  the  mortgage  bondholders  or 
the  purchasers  at  a  foreclosure  sale  the 
substantial  rights  intended  to  be  se- 
cured. They  acquire  the  ownership  of 
a  railroad  and  the  property  incident  to 
it,  and  the  franchise  of  maintaining  and 
operating  it  as  such ;  and  the  corporate 
existence  is  not  essential  to  its  use  and 
enjoyment  All  the  franchises  neces- 
sary or  important  to  the  beneficial  use 
of  the  railroad  could  as  well  be  exer- 
cised by  natural  persons.  The  essential 
properties  of  corporate  existence  are 
quite  distinct  from  the  franchises  of  the 
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OH.  XLVII.] 


MOETGAQE   DEEDS   OF  TETJST. 


[§§  791,  792. 


§  791.  Mortgages  to  directors. —  Under  certain  circumstances  and 
certain  restrictions  the  mortgage  may  be  given  to  a  director  of  the 
corporation  to  secure  a  debt  due  to  him,'  but  not  to  a  director  if 
the  corporation  is  insolvent.' 

§  792.  Forfeiture  of  tJie  charter  —  Effect  upon  a  mortgage.'—  A 
forfeiture  of  the  charter  of  the  company  at  the  instance  of  the 
state  does  not  invalidate  or  affect  an  existing  mortgage  on  the 
company's  property ; '  but  a  lapse  of  the  charter  by  reason  of  a 
failure  to  do  certain  work  within  a  certain  time  may  destroy  the 
franchises,  even  as  covered  by  the  mortgage.  * 


corporation.  The  franchise  of  being  a 
corporation  belongs  to  the  corporators, 
while  the  powers  and  privileges  vested 
in  and  to  be  exercised  by  the  corporate 
body  as  such  are  the  franchises  of  the 
corporation.  The  latter  has  no  power 
to  dispose  of  the  franchise  of  its  mem- 
bers which  may  survive  in  the  mere 
fact  of  corporate  existence  after  the 
corporation  has  parted  with  all  its  prop- 
erty and  all  its  franchises."  Memphis, 
etc.,  R  E.  Co.  u.  R.  R.  Commissioners, 
113  U.  a,  609,  619  (1884);  Bruflett  v. 
Great  "Western  R  R,  25  111.,  353  (1861); 
Commonwealth  v.  Tenth,  etc.,  T.  Co.,  59 
Mass.,  509  (1850) ;  State  v.  Bank  of  Md., 
6  G.  &  J.,  205  (1884) ;  Vilas  v.  Milwaukee^ 
etc.,  R'y,  17  Wis.,  497  (1863) ;  Smith  v. 
Chicago,  etc.,  R'y.  18  id.,  17  (1864) ;  Hall 
V.  Sullivan  R  R,  21  Month.  L.  Rep.,  138 
(1857);  Commonwealth  v.  Central,  etc., 
R'y,  53  Pa.  St.,  506  (1866) ;  State  v.  Sher- 
man, 33  Ohio  St,  411  (1873) ;  Common- 
wealth V.  Smith,  93  Mass.,  448  (1865). 
See,  also,  cases  in  ch.  LII,  infra,  to  effect 
that  the  purchaser  at  foreclosure  sale  is 
not  liable  for  the  debts  of  the  old  com- 
pany. Purchasers  at  the  sale  succeed  to 
all  the  rights  of  the  company  in  the 
deeds  of  the  right  of  way  from  property 
owners.  Pollard  v.  Maddox,  38  Ala.,  321 
(1856).  The  purchasers  at  a  foreclosure 
sale  are  "invested  with  the  franchise  of 
maintaining,  operating  and  making 
profit  from  the  use  of  the  road,  accord- 
ing to  the  grant  made,"  but  they  do  not 
succeed  to  the  corporate  existence  of  the 
foreclosed  company,  and  hence  they  i) 
operate  the  road  as  individuals.    Atkin- 
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son  V.  Marietta,  etc.,  R  R,  15  Ohio  St., 
31  (1864).  Upon  the  foreclosure  sale  of 
a  railroad  an  individual  may  purchase 
it,  but  unless  a  statute  authorizes  him 
to  operate  er  sell  it  he  is  "  in  the  awk- 
ward predicament  of  owning  a  property 
which  it  was  not  certain  he  could  use 
or  selL"  People  v.  Brooklyn,  etc.,  R  R' 
89  N.  y.,  75,  84  (1883).  On  an  execution 
sale  of  a  street  railroad  franchise,  as 
authorized  by  statute,  an  individual 
may  purchase  and  then  operate  the 
road.  "There  is  no  more  difficulty  in 
allowing  individuals  to  exercise  these 
powers  than  corporations,  and  the  use 
of  them  for  a  brief  period  in  no  way 
interferes  with  the  protection  of  the 
franchise  in  perpetuity.  There  might 
be  diflBculties  in  managing  larger  enter- 
prises, and  different  rules  have  been 
applied  to  them.  But  there  are  no  diffi- 
culties in  the  way  of  private  manage- 
ment of  a  sti-eet  railway,  and  there  is 
no  reason  why  the  statute  which  by  its 
language  includes  them  should  be  made 
to  exclude  them.''  MoKee  v.  Grand 
Rapids,  etc.,  R'y, '41  Mich.,  274  (1879). 

1  See  §  661,  supra. 

2  §  661,  supra. 

3  People  V.  O'Brien,  111  N.  Y.,  1  (1888). 
See,  also,  §  641,  supra.  A  purchaser  at  a 
mortgage  sale  of  lands  mortgaged  by  a 
railroad  is  protected,  although  the  lauds 
were  to  be  forfeited  if  the  road  was  not 
completed  within  a  certain  time  and  the 
road  was  not  completed.  No  forfeiture 
had  been  declared  in  this  case.  Mower 
i).  Kemp,  8  S.  Rep.,  830  (La.,  1890). 


<  Where  by  the  charter  all  rights  are 


§  793.J 


MORTGAGE   DEEDS    OF   TEUST. 


[CH.  XL VII. 


§  793.  Waiver  of  a  part  or  all  of  a  mortgage  and  ionds. —  A 
mortgage  may  be  waived  entirely  or  may  be  waived  so  as  to  allow 
a  later  mortgage  to  take  priority.  This  is  sometimes  done  by  a 
state  which  holds  a^  first  mortgage  on  a  railroad  and  wishes  to  en- 
able the  company  to  borrow  more  money.' 

Although  a  state  issues  its  bonds  in  aid  of  a  railroad  and  then 
takes  a  mortgage  on  the  railroad  as  security  for  the  state,  yet  a 
holder  of  the  state  bonds  is  not  subrogated  to  the  mortgage  and 
cannot  enforce  it.  The  state  may  waive  the  mortgage.^  Some- 
times a  part  of  the  bondholders  waive  their  priority  of  lien.    This 


to  be  forfeited  unless  the  road  is  com- 
pleted within  a  certain  time,  and  it  is 
not  so  coippleted,  and  the  state  forfeits 
all  its  rights  and  turns  them  over  to 
another  company,  a  mortgage  of  the 
old  company  falls  also.  Where  no  part 
of  the  money  from  the  bonds  was  ex- 
pended on  the  road,  holders  of  bonds 
with  notice  get  nothing.  Silliman  v. 
Fredericksburg,  etc.,  R.  R.,  37  Gratt. 
(Va.),  119  (1876).  See,  also,  Farnsworth 
V.  Minnesota,  etc.,  R  R,  93  U.  S.,  49,  66 
(1875).  Where  the  company's  charter 
limits  the  'time  within  which  it  must 
complete  the  road  and  it  is  liable  to  not 
do  so,  the  trustee  of  the  mortgage  may 
have  a  receiver  appointed  for  the  pur- 
pose of  completing  the  road.  Allen  v. 
Dallas,  etc.,  R  R,  3  Woods,  316  (1878). 

iMurdock  v.  AVoodson,  3  Dill.,  188 
(1873) ;  Woodson  v.  Murdock,  33  Wali., 
351  (1874) ;  Darby  v.  Wright,  3  Blatcli., 
170  (1854).  The  waiver  may  be  to  take 
effect  only  upon  a  consolidation.  Gibbes 
V.  Greenville,  etc.,  R  R,  13  S.  C,  328 
(1879).  The  state  may,  instead  of  waiv- 
ing its  mortgage,  allow  new  investors 
to  be  subrogated  to  its  security. 
Ketchum  v.  Pacific  R  R,  4  Dill.,  78 ;  af- 
firmed, Ketchum  v.  St.  Louis,  101  U.  S., 
306.  Where  the  first-mortgage  bondhold- 
ers (the  state  in  this  instance)  agree  that 
the  interest  on  new  bonds  to  be  issued 
shall  be  paid  before  the  former  take 
anything,  this  agreement  constitutes  an 
equitable  mortgage  on  the  property  and 
to  that  extent  displaces  the  first  mort- 
gage. A  foreclosure  by  a  mortgagee  sec- 
ond to  the  first  mortgage,  but  prior  to 


the  new  bonds  mentioned  above,  must 
take  this  equitable  mortgage  into  con- 
sideration. Ketchum  v.  Pacific  R  R, 
4  Dill.,  78  (1877). 

2  State  aid  bonds  secured  by  a  lien  on 
the  railroads  to  the  state  give  no  right 
to  holders  to  enforce  that  lien.  The 
state  may  release  the  lien.  Tennessee 
Bond  Cases,  114  U.  S.,  663^  (1885).  Al- 
though bonds  issued  by  a  state  in  order 
to  pay  its  subscription  to  stock  of  a  rail- 
road recite  that  the  state  holds  the 
stock  as  security  therefor,  yet  the  state 
cannot  be  compelled  by  suit  to  apply  its 
stock  and  dividends  to  the  payment  of 
such  bonds.  Christian  v.  Atlantic,  etc., 
R  R,  133  U.  a,  333  (1890),  overruhng 
Swazey  v.  North  Carolina  R  R,  1 
Hughes,  17.  For  a  case  holding  that 
railroad  bonds  issued  by  the  state  con- 
stituted a  lien  which  subsequent  owners 
of  the  bonds  might  enforce,  see  Tomp- 
kins V.  Little  Rock,  etc.,  R'y,  15  Fed. 
Rep.,  6  (1883).  Concerning  subrogation 
herein,  see  §  763,  supra;  also.  Railroad  v. 
Schutte,  103  U.  S.,  118  (1880);  Chamber- 
lain V.  St  Paul,  etc.,  R  R,  93  U.  S.,  299 
(1875) ;  Stevens  v.  Louisville,  etc.,  R  R, 
3  Fed.  Rep,  673  (1880) ;  Colt  v.  Barnes, 
64  Ala.,  108 ;  Young  v.  Montgomery,  etc., 
R  R,  3  Woods,  606 ;  Gilman  v.  N.  O., 
etc.,  R'y,  72  Ala.,  566 ;  Forrest  v.  Lud- 
dington,  68  Ala.,  1 ;  Morton  v.  N.  O.,  etc., 
R'y,  79  id.,  590;  Branch  v.  Macon,  etc., 
R  R,  3  Woods,  385 ;  Clews  v.  Brunswick, 
etc.,  R  R,  54  Ga.,  315 ;  North  Caroliuji. 
R  R  V.  Drew,  3  Woods,  692 ;  Florida  v. 
Florida,  etc.,  R  R,  15  Fla.,  690 ;  Im- 
provement Fund  V.  Jacksonville,  etc.,  R. 
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CS.  XLVII.  1 


MOETGAGE   DEEDS    OF   TEUST. 


[§  794- 


does  not  decrease  or  increase  the  rights  of  the  other  bondholders 
isecured  by  the  same  mortgage.^ 


B.  FOEM  AND  PEOTISIONS  OF  THE  MOETGAGE  DEED  OF  TEUST. 

§  794.  The  mortgage  may  le  a  deed,  of  trust  —  Mortgages  to  a 
state  —  Equitable  mortgages. —  The  mortgage  of  a  corporation 
need  not  be  in  any  particular  form.^  It  may  be  in  the  form  of  a 
deed  in  trust  to  trustees  for  the  benefit  of  the  bondholders,'  or  it 
may  be  a  mortgage  made  directly  to  one  or  more  bondholders.* 
Sometimes  a  mortgage  is  created  by  the  words  of  a  statute,  and  no 
formal  instrument  of  mortgage  is  necessary.^ 


E.,  16  id.,  788 ;  Hand  v.  Savannah,  etc., 
E.  R,  13  S.  C,  314;  Gibbea  v.  Greenville, 
etc.,  R  R,  13  id.,  238.      - 

'Such  of  the  bondholders  as  desire 
may  agree  that  their  bonds  shall  be  sub- 
ject to  a  new  lien  that  is  later  than  their 
mortgage,  but  their  agreement  of  course 
does  not  bind  bondholders  who  do  not 
assent  thereto.  The  agreement  is  given 
in  full  in  this  case.  Poland  v.  Louisville, 
etc.,  R  R,  52  Vt.,  144  (1879).  But  in 
such  a  case  the  non-assenting  stockhold- 
ers cannot  claim  that  the  other  bonds 
are  paid.  The  secondary  lienholders 
succeed  to  the  rights  of  the  first-mort- 
gage bondholders  who  have  waived 
their  rights.  Id.  By  unanimous  con- 
sent a  judgment  on  a  claim  may  be  al- 
lowed to  be  paid  in  priority  to  the 
mortgage  bondholders.  Central  T.  Co. 
V.  Wabash,  etc.,  R  R,  34  Fed.  Rep.,  98 
<1885).  Construction  work  may  be  enti- 
tled to  payment  in  preference  to  moi't- 
gage  bonds,  if  the  bondholders  request, 
direct  or  promise  payment  for  the  work. 
This  would  be  by  estoppel.  But  mere 
acquiescence  does  not  raise  an  estoppel 
in  pais.  In  re  Kelly,  5  Fed.  Rep.,  846 
{1881).  See,  also,  §.  763  on  subrogation. 
Although  the  holders  of  coupons  waive 
default  and  agree  to  give  time,  yet  the 
agreement  being  without  consideration 
they  may  change  their  minds  and  insist 
tlpon  payment  or  a  foreclosure  for  non- 
payment of  the  interest  Union  T.  Co. 
V.  St.  Louis,  etc.,  R'y,  5  Dill,  1  (1878). 

2  Carpenter  v.  Black  Hawk,  etc.,  Co., 


65  N.  Y.,  43  (1875).  "The  Mode  in  which 
the  mortgage  lien  shall  be  created  is 
left  to  the  company."  Hubbell  v.  Syra- 
cuse, etc.,  "Works,  14  N.  Y.  Supp.,  345 
(1891). 

3  See  ch.  XLVIII  concerning  this  form 
of  mortgage. 

*  See  §  812.      ' 

5  Wilson  V.  Boyce,  92  U.  S.,  320  (1875) ; 
Tompkins  v.  Little  Rock,  etc.,  R'y,  15 
Fed.  Rep.,  6  (1882);  United  States  v. 
Union  Pao.  R  R,  91  U.  S.,  72  (1875) ;  Cin- 
cinnati City  V.  Morgan,  8  Wall.,  275 
(1865),  holding,  however,  that  the  lien 
does  not  exist  where  the  statute  does  not 
clearly  create  it ;  Woodson  v.  Murdock, 
22  Wall.,  351  (1874);  Murdock  v.  Wood- 
son, 3  Dill.,  188  (1873);  Spence  v.  Mo- 
bile, etc.,  R'y,  79  Ala.,  576 ;  Whitehead 
V.  Vineyard,  50  Mo.,  30  (1872) ;  Colt  v. 
Barnes,  64  Ala.,  108  (1879).  In  this  case 
the  state  indorsed  railroad  bonds  and- 
created  a  statutory  mortgage  to  secure 
the  indorsement.  The  court  held  that 
the  holders  of  the  bonds  were  entitled 
to  the  benefit  of  the  mortgage.  A  stat- 
utory iriortgage  of  a  railroad  to  the  state 
may  entitle  the  state  to  the  income, 
although  no  foreclosure  has  been  com- 
menced. Macalister  v.  Maryland,  114 
U.  S.,  598  (1885).  State  bonds  in  aid  of 
a  railroad,  to  be  repaid  by  the  railroad 
by  an  annual  tax,  are  not  a  lien  on  the 
raili'oad  as  against  a  piirchaser  thereof 
at  a  foreclosure  sale.  Tompkiiis  w'  Little 
Rock,  etc.,  R'y,  125  U.  S.,  109  (1888).  A 
mortgage   by   statute   alone   is   valid. 


1377 

Digitized  by  Microsoft® 


§  T94.] 


MOETGAGE   DEEDS    OF   TRUST. 


TCH.  XLVir. 


An  equitable  mortgage  exists  where  no  formal  mortgage  has 
been  executed,  but  a  contract  or  the  relations  between  the  parties 
call  for  a  mortgage.'  Such  a  mortgage  exists  where  the  bond  and 
mortgage  are  both  contained  in  one  instrument  and  that  instru- 
ment is  not  recorded  as  a  mortgage.^ 


Yo"ng  V.  Montgomery,  etc.,  E,  E.,  3 
Woods,  606  (1875).  Where  a  large  loan 
is  made  by  a  county  to  a  railroad  under 
a  statute  providing  that  the  gross  earn- 
ings of  the  railroad  company  should  be 
received  by  a  state  officer  and  the  interest 
on  said  loan  be  paid  therefrom,  an 
equitable  assignment  exists,  and  all  sub- 
sequent mortgages  are  subject  to  such 
loan.  Ketchum  v.  St  Louis,  101  U.  S., 
806  (1879).  A  statute  giving  a  city 
power  to  loan  money  to  a  railroad  and 
to  take  a  mortgage  or  other  security  for 
payment,  and  making  such  lien  a  first 
lien,  does  not  render  a  pledge  of  stock 
which  is  made  by  the  railroad  to  the 
city,  to  secure  the  debt,  a  first  lien  over 
mortgages  given  by  the  railroad  com- 
pany to  others.  Cincinnati  City  v.  Mor- 
gan, 3  Wall.,  275  (1865).  Concerning  a 
waiver  of  such  a  mortgage  by  the  state, 
see  §  793,  supra. 

1 A  contract  to  make  a  mortgage  and 
issue  bonds  rhay  be  enforced  where  the 
company  has  received  the  consideration 
therefor,  even  though  the  statute  re- 
quires the  assent  of  two-thirds  of  the 
stockholders.  Texas,  etc.,  E'y  v.  Gentry, 
69  Tex.,  625  (1888).  An  oral  agreement 
to  give  a  contractor  a  mortgage  will  be 
sustained  only  where  it  is  clearly  proven. 
Waco,  etc.,  R.  R.  t).  Shirley,  45  Tex.,  355 
(1876).  A  resolution  which  pledges  the 
real  and  personal  estate  of  said  com- 
pany is  an  equitable  mortgage  and  may 
be  enforced.  Mobile,  etc.,  R.  R  u.  Tal- 
man,  15  Ala.,  472  (1849).  See,  also, 
Ketchum  v.  St  Louis,  101  U.  S.,  306 
(1879).  Bonds  without  a  mortgage  may 
be  construed  to  be  a  mortgage  under 
the  terms  of  the  bonds  themselves,  and 
a  court  of  equity  will  so  enforce  them. 


White  Water,  etc.,  Co.  v.  Vallette,  21 
How.,  414  (1858). 

2  White  Water,  etc.,  Co.  v.  Vallette,  21 
How.,  414  (1858);  Town  of  Dundas  v. 
Desjardins  Canal  Co.,  17  Grant's  Ch. 
Eep.  (Upp.  Can.),  27  (1870).  A  bond, 
though  not  directly  providing  for  a  lien, 
yet  clearly  intending  it,  was  held  to  be 
a  mortgage,  the  court  saying  that  any 
writing  showing  the  intent  is  sufficient. 
Where  preferred  stock  is  issued  reciting 
that  it  is  a  lien  on  all  the  property  of 
the  corporation  after  the  first  mortgage, 
the  lien  will  be  upheld  by  the  court  as 
against  subsequent  mortgages  and  gen- 
eral creditors,  although  such  lien  was 
not  secured  by  any  mortgage.  The 
trustees  in  the  subsequent  deed  of  trust 
knew  of  and  acquiesced  in  the  pri- 
ority of  the  preferred  stock  lien,  and  the 
deed  itself  recognized  it.  This  bound 
the  stockholders.  Skiddy  v.  Atlantic, 
etc.,  E.  R.,  3  Hughes,  330,  355  (1878).  In 
the  case  of  Holroyd  v.  Marshall,  10 
H.  L.  C,  191,  233  (1862),  the  court  said : 
"  Whatever  doubts,  therefore,  may  have 
been  formerly  entertained  upon  the  sub- 
ject, the-  right  of  priority  of  an  equitable 
mortgage  over  a  judgment  creditor, 
though  without  notice,  may  now  be  con- 
sidered to  be  firmly  established,"  and 
such  priority  is  sustained.  There  need 
not  be  a  formal  deed  of  conveyance, 
provided  the  statute  of  frauds  is  satis- 
fied. To  same  effect  as  regards  an  un- 
recorded charge  upon  the  property. 
In  re  General  South,  etc.,  Co.,  L.  R.,  3 
Ch.  D.,  337  (1876).  The  EngUsh  debent- 
ures are  a  common  instance  of  a  bond 
and  mortgage  contained  in  one  instru- 
ment. They,  however,  are  expressly  ex- 
cepted from  the  recording  acts.  See 
§  776,  supra. 
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§  795.  Character  of  the  va/rious  provisions  in  a  corporate  mort- 
gage deed  of  trust  —  The  granting  clause. —  A  railroad  mortgage 
generally  contains  many  provisions  which  do  not  appear  in  the 
ordinary  mortgage.  Each  of  these  provisions  has  a  history,  and 
each  has  grovrn  out  of  emergencies,  necessities  and  difficulties  in 
protecting  the  rights  of  both  the  corporation  mortgagor  and  the 
mortgagee.  Some  of  the  most  important  of  these  provisions  are 
here  referred  to. 

The  deed  of  trust  should  convey  a  fee  to  the  trustee,  and  should 
carefully  specify  all  the  property  that  it  is  intended  to  cover.^ 

A  formal  and  palpable  omission  of  technical  words  in  the  mort- 
gage, such  as  the  words  of  inheritance,  will  be  supplied  by  the  court 
under  its  power  to  reform  an  instrument.^ 

§  796.  Provision  that  the  mortgagor  may  retain  possession  until 
default. —  At  common  law  a  mortgagee  was  entitled  to  the  immedi- 
ate possession  of  the  mortgaged  premises,  although  there  had  been 
no  default.  Consequently  a  provision  was  usually  inserted  in  the 
mortgage  that  until  default  the  mortgagor  might  retain  possession. 
The  statutes  of  many  of  the  states  now  give  this  right  to  the  mort- 

1  The  following  is  the  form  used  in  the 
Chicago,  Milwaukee  &  St.  Paul  R'y  Co. 
deed  of  trust  to  secure  $150,000,000  of 
bonds : 


"  Now,  there/ore,  this  Indenture  Witnesaeth: 
That  the  party  of  the  first  part,  in  consideration 
of  the  premises  and  of  one  dollar  to  it  in  hand 
paid  by  the  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged  and  confessed, 
in  order  to  secure  the  payment,  principal  and 
interest,  of  each  and  all  of  said  bonds  so  to  be 
issued  as  hereinbefore  recited  and  provided, 
and  every  part  of  said  principal  and  interest  as 
the  same  shall  become  payable  according  to  the 
tenor  of  said  bonds,  and  also  the  performance 
of  all  covenants  and  conditions  by  the  said 
party  of  the  first  part  in  the  said  bonds  and  this 
indenture  expressed,  h&  granted,  bargained 
and  sold,  and  by  these  presents  does  grant,  bar- 
gato,  sell,  convey  and  transfer,  subject  to  the 
priority  of  lien  of  the  several  mortgages  upon 
separate  portions  of  its  property  hereinafter 
mentioned,  to  the  United  States  Trust  Company 
of  New  York,  party  hereto  of  the  second  part, 
as  Trustee  and  in  trust,  and  to  its  successor  or 
successors,  all  and  singular  the  railway  and 
railways  of  said  party  of  the  first  part,  with 
the  road-beds,  grades,  rights  of  way,  bridges, 
depot  grounds  and  fixtures,  embracing  and  in- 
cluding all  its  franchises  and  privileges  apper- 
taining to  said  railways  now  held  by  said  com- 
pany, amounting  in  the  aggregate  to  about 
5652  miles  of  railway  in  actual  operation,  de- 
scribed as  follows: " 
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Here  follows  a  detailed  description  of 
the  lines  of  railway : 

"  To  have  and  to  hold,  all  and  singular  the 
above  described  and  granted  property,  prem- 
ises and  appurtenances,  and  every  part  thereof, 
unto  the  party  of  the  second  part,  and  to  its 
successor  or  successors,  to  its  and  their  own 
proper  use,  benefit  and  behoof  forever. 

"  In  trust,  nevertheless,  for  the  persons,  firms 
and  corporations  to  whom  the  bonds  described 
in  and  secured  by  this  indenture  shall  be  issued 
and  deUvered,  or  who  shall  at  any  time  here- 
after become  the  owners  and  holders  thereof  in 
the  manner  herein  contemplated  and  provided, 
without  preference  of  one  bond  over  another  by 
reason  of  its  priority  of  issue  or  otherwise,  that 
is  to  say,  upon  the  trusts  for  the  purposes,  and 
vrith  the  powers  and  authority  hereinafter  set 
forth,  to  wit: " 

2  The  lack  of  words  of  inheritance  in 
the  mortgage,  it  being  to  the  trustees 
and  their  successors  merely,  is  no  bar  to 
foreclosure.  The  court  in  the  foreclos- 
ure suit  will  reform  the  instrument 
Coe  V.  N.  J.  Midland  R'y,  31  N.  J.  Eq., 
105  (1879);  Randolph  v.  N.  J.  West  L. 
R.  R,  28  id.,  49  (1877).  A  deed  to  a  cor- 
poration may  convey  a  fee  though  it 
does  not  use  the  words  "successors  and 
assigns."  City  of  Wilkes  Barre  v. 
Wyoming,  etc.,  Soc.,  19  Atl.  Rep.,  809 
(Pa.,  1890). 
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g&gor.  Nevertheless  it  is  customary  to  insert  such  a  provision  in 
corporation  mortgages.^ 

§  Y97.  Provision  that  the  mortgagor  will  pay  the  ionds  and  cou- 
pons, and  waiver  of  statutory  provisions  as  to  redemption,  stays, 
valuation,  etc. —  This  is  one  of  the  common  and  elementary  pro- 
visions in  a  railroad  deed  of  trust.  The  efifect  of  such  a  provision 
is  considered  elsewhere.'^ 

§  798.  Provision  giving  power  to  the  corporation  to  sell  old  mate- 
rial and  parts  of  the  property  free  from  the  mortgage. —  This  power 
is  often  reserved  so  that  the  company  may  sell  old  material  the 
same  as  it  would  if  the  mortgage  did  not  exist.  Sometimes  the 
power  is  reserved  also  to  sell  or  take  up  any  part  of  the  line  that 
proves  to  be  valueless ;  also  to  sell  portions  of  the  plant  and  use  the 
proceeds  in  replacing  it.' 


•At  common  law  the  mortgagee  is 
entitled  to  possession  at  once.  First 
Nat'l  Ins.  Co.  v.  Salisbury,  130  Mass.,  303 
<1881).  The  clause  that  the  mortgagee 
has  the  right  to  possession,  eta,  until  de- 
fault in  the  payment  of  principal  or  in- 
terest adds  nothing  to  the  rights  of  the 
mortgagor.  It  is  merely  declarative  of 
1;he  law.  Dow  v.  Memphis,  etc.,  R  R., 
20  Fed.  Rep.,  260  (1884).  "Where  the 
clause  providing  for  the  retention  of 
possession  by  the  mortgagor  is  not  broad 
enough  to  cover  land  not  used  for  rail- 
road purposes,  the  mortgagee  may  take 
possession  of  such  land  before  default  in 
■the  terms  of  the  mortgage.  Youngman 
V.  Elmira,  etc.,  R.  R,  65  Pa.  St,  278 
<1870). 

The  following  is  the  provision  in  the 
St  Paul  mortgage : 

"Until  default  shall  be  made  in  the  payment 
of  the  principal  or  interest  of  the  said  bonds  se- 
cured hereby,  or  of  some  of  them,  or  until  de- 
fault shall  be  made  in  respect  to  any  other  mat- 
ter herein  required  to  be  done  or  observed  by 
the  party  of  the  first  part,  in  pursuance  of  the 
covenants  on  its  part  herein  and  in  said  bonds 
-contained,  the  party  of  the  first  part  shall  be  per- 
mitted and  allowed  to  hold,  possess  and  enjoy 
the  premises  hereby  conveyed,  and  to  take  and 
use  the  rents,  profits.  Issues,  income  and  revenue 
thereof,  and  to  dispose  of  the  same  in  any  man- 
ner not  inconsistent  with  the  provisions  of  this 
indenture,  and  until  such  default  said  party  of 
the  first  part  shall  have,  use  and  exercise  all 
rights  of  ownership  of  said  stock  so  deposited 
with  said  Trustee  for  the  purposes  of  manage- 


ment, use  and  operation  of  the  railroads  thereby 
represented,  but  subject  always  to  the  covenants 
and  agreements  expressed  in  these  presenfB, 
and  so  long  as  no  default  exists  under  these 
presents,  the  party  of  the  second  part  shall  give 
to  the  party  of  the  first  part  the  necessary 
proxies  from  time  to  time,  to  vote  said  stock  for 
the  purposes  aforesaid." 

2  See  §  841  as  to  redemption. 
The  following  is  a  form : 

"  The  party  of  the  first  part  doth  hereby  cov- 
enant, promise  and  ag^ee  to  and  with  the  party 
of  the  second  part  and  It-s  successois,  that  the 
party  of  the  first  part  will  well  and  truly  pay 
the  said  bonds  which  these  presents  are  executed 
to  secure,  and  the  interest  due  and  to  grow  due 
thereon,  according  to  the  true  tenor  thereof; 
and  also  that  the  party  of  the  first  part  will  not 
at  any  time  or  in  any  manner  take,  apply  for  or 
avail  itself  of  any  injunction  or  stay  of  proceed- 
ings, or  plead,  use,  interpose  or  take  advantage 
of  any  extension  law,  stay  law,  valuation  law, 
redemption  law,  or  any  other  law  of  the  States 
or  Territory  in  which 'such  property  is  or  may 
be  located,  now  in  force,  or  which  may  here- 
after be  in  force  in  said  States  or  Territory,  and 
which  may  in  any  way  alter,  affect,  impair  or 
impede  the  rights  or  remedies  of  the  holders  of 
said  bonds,  or  of  the  said  party  of  the  second 
part,  or  of  its  successors,  as  herein  declared,  or 
which  shall  affect  or  change  the  time,  place, . 
means  or  mode  of  perfecting,  enjoying  or  en- 
forcing any  of  such  rights,  interests  or  reme- 
dies, as  the  same  are  herein  declared  and  set 
forth." 

3  See  cases  in  g  852,  infra.  The  wide 
provision  in  the  mortgage  that  the  com- 
pany "  may  dispose  of  any  property,  real 
or  personal,    .    .    .    and  make  and  exe- 
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§  799.  Provision  relative  to  taxes,  insurance,  Mens  and  mainte- 
nance.—  A  clause  is  usually  inserted  that  the  company  must  pay 


cute  titles  for  the  same,"  is  consti'ued  to 
authorize  the  sale  of  only  such  property 
as  is  not  needed  for  operating  the  road, 
such  as  surplus  lands  and  property  not 
in  use  or  required  for  use  on  the  road. 
Spence  v.  Mobile,  etc.,  R'y,  79  Ala..  576 
(1885).  In  the  case  Nickerson  v.  Atchi- 
son, etc.,  R.  R.,  17  Fed.  Keji.,  408  (1881), 
where  land  was  mortgaged,  power  was 
reserved  to  the  company  to  sell  the  land 
and  pay  the  proceeds  to  the  trustees  for 
the  benefit  of  the  bondholders. 

In  Butler  v.  Rahm,  46  Md.,  541  (1877), 
the  provision  was  as  follows : 

"  Nothing  herein  contained  shall  pre- 
vent the  said  company,  before  default 
in  the  payment  of  any  of  the  said  bonds 
or  the  interest  due  thereon,  from  selling, 
hypothecating  or  otherwise  disposing  of 
any  of  their  said  property,  real  or  per- 
sonal, not  necessary  in  their  judgment 
for  the  use  of  the  said  road,  nor  from 
collecting  and  applying  any  money  due 
to  the  said  company  from  any  source 
whatever,  provided  said  application 
shall  not  be  to  the  prejudice  of  any 
holder  of  any  of  the  said  bonds." 

The  court  in  holding  that  this  pro- 
vision was  not  fraudulent  said : 

"  However  suspicious  the  power  here 
given  might  be  in  the  case  of  a  mort- 
gage of  ordinary  goods,  the  very  nature 
of  this  corporation,  its  business,  the 
means  and  power  necessary  to  keep  it 
up,  the  wear  and  tear  of  its  iron,  ties 
and  rolling  stock,  the  constant  necessits' 
of  replacing  injured  or  wornout  appur- 
tenances with  new,  forbids  the  inference 
of  a  fraudulent  purpose  which  might 
arise  from  such  a  provision  under  other 
circumstances.  The  power  retained  is 
manifestly  in  the  interest  of  the  mort- 
gages, and  is  restricted  by  express  lan- 
guage to  be  exercised  in  such  manner 
as  not  to  prejudice  in  any  manner  the 
rights  of  the  bondholders.  If  the  pro- 
vision is  in  the  interest  of  the  bondhold- 
ers; as  it  transparently  is,  it  is  also  for 


(81) 


the  same  reasons  in  the  interest  of  the 
other  creditors  and  cannot  be  regarded 
as  fraudulent" 

Where  a  railroad  mortgage  covere 
lands  also,  and  provides  that  the  mort- 
gagor may  sell  the  lands  and  pay  over 
the  proceeds  to  the  trustee  of  the  deed 
in  trust,  "  after  deducting  the  expenses . 
of  executing  this  trust,"  the  mortgagor 
may  dedu.ct  the  expense  of  making  the 
sales  and  also  the  taxes.  Nickerson  v. 
Atchison,  etc.,  R.  R,  17  Fed.  Rep.,  408- 
(1881). 

The  provision  in  the  St  Paul  mort- 
gage is  as  follows : 

"  Whenever  in  the  opmion  of  the  iMirty  of  thfl. 
first  part,  expressed  in  the  manner  hereinafter  ■ 
set  forth,  any  real  or  personal  property  covered, 
by  this  mortgage  is  not  necessary  for  the  use  or 
convenience  of  said  first  party  in  connection, 
with  the  operatioh  of  the  Une  or  lines  of  rail- - 
way  hereby  conveyed,  and  it  shall  desire  to  dis- 
pose of  or  release  the  same,  then  and  in  any 
such  case  it  may  sell  such  real  or  personal  prop- 
erty, and  the  proceeds  thereof  shall  be  paid  to. 
the  party  of  the  second  part  or  its  successor  or 
successors  in  this  trust,  and  shall  be  by  it  or- 
them  held  and  applied  as  the  party  of  the  first 
part  may  in  writing  elect,  either  to  the  purchase- 
and  cancellation  of  one  or  more  of  the  bonds  to  ^ 
be  issued  under  this  Indenture,  or  to  the  pur- 
chase of  other  property,  real  or  personal,. ne- 
quired  for  the  use  or  convenience  of  said,  flrsti 
party  in  connection  with  the  lines  of  railway 
conveyed  by  these  presents. 

"If  the  party  of  the  first  part  shall  elect  to 
purchase  property  with  such  proceeds,  then  the 
property  so  purchased  shall  be  at  once  conveyed 
to  said  party  of  the  second  part,  or  to  its  suc- 
cessor or  successors  in  this  triLSt,  as  part  ot  the 
estate  hereby  conveyed;  but  if  it  shall  elect  to 
apply  such  proceeds  to  the  purchase  ot  bonds 
issued  under  this  indenture,  then  the  same  shall 
be  so  applied,  and  the  bonds  so  purchased  at  the 
raarltet  rate  at  the  time  being  shall  be  canceled 
by  said  party  of  the  second  part.,  or  its  successor 
or  successors,  and  delivered  to  said  first  party. 

"Upon  receiving  a  certificate  ot  the  aforesaid 
opinion  of  the  party  ot  the  first  part,  in  the  forin 
hereinafter  mentioned,  together  with  the  pro- 
ceeds of  the  real  or  personal  property  so  sold, 
the  party  of  the  second  part,  its  successor  or  suc- 
cessors, shall  make,  execute  and  deliver  all  in- 
struments requisite  or  necessary  to  free  the 
same  from  the  lien  of  this  mortgage,  and  sbsll 
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all  taxes  levied  on  the  property  and  shall  pay  all  liens  and  main- 
tain the  rolling  stock  and  road.' 

§  800.  Provision  for  declaring  the  principal  sum  due  upon  a  de- 
fault in  interest. —  This  important  provision  corresponds  to  a  sim- 
ilar provision  found  in  most  real-estate  mortgages.  There  are 
many  ways  in  which  this  provision  may  be  worded.  The  right  to 
declare  the  principal  sum  due  may  be  left  to  the  discretion  of  the 
trustee  or  to  a  specified  proportion  of  the  bondholders  or  to  each 
bondholder  for  himself.  It  may  provide  that  the  right  may  be  ex- 
ercised only  after  a  certain  time  has  elapsed  after  default  in  the 
<  interest  or  that  it  may  be  exercised  at  once.  Or  it  may  declare 
that  upon  default  in  the  payment  of  the  interest  the  principal  shall 
at  once  become  due.  Yarious  provisions  and  the  decisions  thereon 
are  considered  in  the  notes  below.^ 


hold  the  proceeds  thereof  subject  to  the  election 
of  the  party  of  the  first  part,  as  hereinabove 
provided. 

"The  evidenceto  be  furnished  to  authorize 
the  party  of  the  second  part,  its  successor  or 
successors,  to  release  the  same,  and^to  receive 
and  apply  the  proceeds  thereof  as  above  pro- 
vided, shaU  be  a  resolution  of  the  Board  of  Di- 
rectors of  the  party  of  the  first  part  hereto,  or 
of  the  Executive  Committee  thereof,  duly  certi- 
fied xmder  its  corporate  seal,  describing  the 
property  so  to  be  sold  or  disposed  of,  and  setting 
forth  that  the  same  is  no  longer  requisite  or  con- 
venient for  the  operation  of  the  lines  of  railway 
hereby  conveyed,  and  that  the  sum  offered  there- 
for is  the  reasonable  value  thereof,  and  that  it  is 
for  the  interest  of  the  parties  hereto  that  the 
same  be  sold  br  disposed  of,  and  that  the  pro- 
ceeds thereof  be  applied  to  the  purchase  of 
other  real  or  personal  property  or  to  the  pur- 
chase of  bonds  secured  by  this  indenture,  as  the 
case  may  be. 

"  Provided,  however,  that  the  party  of  the 
second  part,  its  successor  or  successors,  may,  at 
its  or  their  discretion,  require,  and  the  party  of 
the  first  part  shall  furnish,  any  reasonable  ad- 
ditional proof  as  to  the  necessity  or  expediency 
of  selling,  disposing  of  or  purchasing  any  such 
real  or  personal  property,  and  as  to  the  value 
of  the  property  so  proposed  to  be  sold,  disposed 
of  or  purchased." 

1 A  clause  that  the  company  shall  pay 
the  serai-annual  interest  "without  any 
deduction  ...  for  or  in  respect  of 
any  taxes  "  is  insufficient  as  regards  the 
old  government  tax  of  five  per  cent. 
The  company  under  such  a  provision 
was  held  not  liable  to  pay  that  tax. 
Height  V.  Railroad,  6  Wall.,  15  (1867). 


The  following  is  a  form : 

"The  party  of  the  first  part  fiuther  cove- 
nants and  agrees  with  the  party  of  the  second 
part  and  its  successors,  that  the  party  of  the  ' 
first  part  will  pay  or  cause  to  be  paid,  all  taxes, 
charges  or  assessments  imposed  or  assessed,  or 
which  may  hereafter  be  imposed  or  assessed, 
upon  the  premises  and  property  covered  by  this 
indenture;  and  will  pay  and  discharge  all  claims 
of  every  name  and  nature  which  may  hereafter 
become  a  lien  upon  the  property  hereby  con- 
veyted,  or  any  part  thereof,  prior  or  superior  to 
this  indenture;  and  wiU  maintain  and  keep  up 
the  railways,  with  their  equipment  and  rolling 
stock,  in  good  order,  and  will,  from  time  to  time, 
substitute  new  equipment  and  rolling  stock, 
suited  to  the  operations  of  the  Company,  for 
any  of  the  present  or  future  equipment  and 
rolling  stock,  which  may  be  destroyed  or  be- 
come unfit  for  use  or  unsuited  to  the  operations 
of  the  Company;  said  equipment  and  rolling 
stock  shall  always  be  in  quantity  and  amount 
sufficient  for  the  operation  of  its  said  lines;  and 
will  at  all  times  do  all  things  requisite  or  proper 
to  be  done  in  order  to  preserve  or  make  effectual 
the  lien  and  security  hereby  created  or  intended 
so  to  be." 

2  Where  the  mortgage  provides  that 
upon  default  "  the  principal  of  all  the 
said  bonds  shall,  at  the  election  of  the 
trustees,  become  immediately  due  and 
payable,"  and  the  trustees  have  not  so 
elected,  the  court  cannot,  in  a  proceed- 
ing against  the  company  as  an  insolvent 
corporation,  order  the  railroad  to  be  sold 
free  from  all  incurabrancea  Not  even 
a  statute,  passed  after  the  mortgage  was 
given,  can  authorize  such  a  sale.    Ran- 
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Although  a  trustee  is  given  power  to  declare  the  principal  sum 
due  upon  default  in  interest,  yet  he  must  not  do  so  for  the  benefit 


dolph   V.   Middleton,  26  N.  J.  Eq.,  543 
(1875) ;  reversing  25  N.  J.  Eq.,  306.    In 
the  case  of  Chicago,  etc.,  R.  R.  v.  Fos- 
dict,  106  U.  S.,  47,  74  (1882),  the  trustee 
was  authorized  to  declare  the  principal 
sum  due  after  six  months  after  default 
Such  a  provision  is  legal  (Id.,  p.   77), 
but  is  strictly  construed,  and    if   the 
written   request  of  a  majority  of  the 
bondholders  is  necessary,  it  must  be  ob- 
tained.   If  the  bond  diflfer  from    the 
mortgage  in  regard  to  this  provision  the 
bond  controls^    Railway  Co.  v.  Sprague, 
103  U.  8.,  756  (1880).    In  Wood  v.  Con- 
solidated, etc.,   Co.,   36  Fed.   Rep.,   338 
(1888),  the  provision  was  that  the  prin- 
cipal sum  became  due  at  the  option  of 
the  holder  where  the  interest  was  de- 
manded and  remained  in  default  for 
ninety  days.    But  if  the  statute  author- 
izing the  mortgage  says  that  the  prin- 
cipal shall  not  become  due  for  thirty 
yeare,  a  provision  in  the  mortgage  for  its 
becoming  due  six  months  after  default 
in  the  interest  is  void.    Howell  v.  West- 
ern R  R,  94  tl.  S.,  463  (1876).    Where 
the  bond  provides  that  the  principal 
shall  become  due  as  provided  in  the 
mortgage,  and  the  mortgage  provides 
that  upon  default  for  six  months  after 
demand  the  principal  sum  shall  become 
due,  and  that  upon  the  written  request 
of  a  majority  in  interest  of  the  bond- 
holder's the  trustee  shall  foreclose,  the 
six  months'  default  after  demand  is  not 
suflBcient  to  authorize  a  suit  by  a  bond- 
holder for  the  principal  and  interest  of 
his  bonds.    The  request  of  a  majority 
is  construed  to  apply  to  declaring  the 
principal  due  as  well  as  to  foreclosing. 
Batchelder  v.  Council,  eta,  Co.,  131  N. 
y.,  43  (1893).     "The  terms  of  the  deed 
of  trust  ought  to  be  very  clear  to  justify 
the  court  in  holding  that  there  could  be 
no  sale,  even  for  interest,"  until   the 
bonds  become  due.   Wilmer  v.  Atlantic, 
etc.,    E'y,    2    Woods,    447,    455    (1875). 
Where  one-flfth  of  the  bondholders  in 
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interest  may  declare  the  whole  sum  due 
in  thirty  days  after  default,  the  trustee 
need  not  join  with  them  in  so  declaring. 
American,  etc.,  Co.  v.  Kentucky,  etc., 
Co.,  51  Fed.  Rep.,  836  (1893). 

Where  the  principal   sum   may    be 
declared  due  upon  the  trustee  taking 
possession  or  upon  a  sale  by  him,  it 
cannot  be  declared  due  except  upon  the 
occurrence  of  one  of  those  events.  Farm- 
ers' L.  &  T.  Co.  V.  Bankers',  etc.,  Tel. 
Co.,  44  Hun,  400  (1887).    Where  upon 
ninety    days'    default    in    interest   the 
holder  may  declare  the  whole  sum  due, 
a  court  will  not  relieve  the  corporation 
from  payment.    Wood  v.  Consolidated, 
etc.,  Co.,  36  Fed.  Rep.,  538  (1888).    When 
a  mortgage  provides  that  the  principal 
shall  become  due  for  the  purposes  of 
foreclosure  upon  a  default  in  interest  con- 
tinuing for  sixty  days,  the  trustees  in  the 
mortgage  may  proceed  for  the  collection 
of  the  whole  amount  of  principal  and 
interest  by  bill  in  equity,   without   a 
formal  declaration  of  the  maturity  of 
such  principal.     Morgan's,  etc.,  Co.  v. 
Texas,  etc.,  R'y,  137  U.  S.,  171  (1890). 
The  court  will  not  sustain  a  declaration 
that  the  whole  sum  is  made  due,  where 
there  was  trickery  or  where  the  mort- 
gagor was  ready  and  willing  to  pay. 
Union,  etc.,   Ins.   Co.    v.    Union,    etc., 
Co.,    37    Fed.    Rep.,    286    (1889).     The 
bondholder   may    enforce    the   unpaid 
coupons  without  electing  to  declare  the 
{irincipal  due.    Rutten  v.  Union  Pac. 
R'y,  17  Fed.  Rep.,  480  (1883).    A  clause 
in  the  mortgage  "  that  in  case  default 
shall  be  made  for  the  space  of    four 
months  in  the  payment  of  semi-annual 
interest    due  or  to  become  due  upon 
either  of  said  bonds,  then,  and  in  said 
case,  the   whole   principal    sum   men- 
tioned in  all  and  each  of  said  bonds 
shall  forthwith  become  due  and  pay- 
able," has  the  effect  not  to  give  the  sev- 
eral bondholders  action  upon  it  for  the  • 
principal  of  the  bonds,  but  to  give  the 
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of  junior  securities,  or  to  aid  a  reorganization.  Trie  court  will  re- 
view his'  action.'  These  various  provisions  do  not  limit  the  estab- 
lished remedy  of  foreclosure  by  a  suit  in  equity.^ 


trustees,  with  whom,  in  trust  for  the 
bondholders,  the  covenant  was  made,  a 
right  of  action  upon  it,  so  that  through 
foreclosing' the  mortgage  it  might  be  a 
more  complete  security  -to  the  bond- 
holders with  such  a  clause  than  it  would 
be  without  it  Mallory  v.  West  Shore, 
etc.,  R  E.,  3  J.  &  S.,  174  (1873).  A  pro- 
vision in  the  trustees'  certificate  to  the 
effect  that  "  the  principal  sum  secured 
by  said  mortgage  shall  become  due  in 
case  the  interest  on  the  bonds  remains 
unpaid  for  four  months  "  does  not  en- 
able a  bondholder  to  sue  for  the  princi- 
pal where  the  terms  of  the  mortgage 
are  inconsistent  with  such  a  right  to 
sue.  Id.  The  provision  authorizing 
the  trustee  to  sell  and  from  the  proceeds 
to  pay  principal  and  interest  of  the 
bonds  does  not  enable  the  bondholder 
to  declare  the  principal  due  because  of 
a  default  of  the  company  on  the  inter- 
est. Nevertheless,  the  court  will  order 
the  whole  railroad  to  be  sold,  inasmuch 
as  it  would  be  disastrous  to  sell  only  a 
part  of  it  McFadden  i>.  May's  Land- 
ing, etc.,  R  R,  32  AtL  Rep.,  933  (N.  J., 
1891). 
The  following  is  a  form : 

"In  case  default  shall  be  made  in  the  pay- 
ment of  any  semi-annual  interest  on  any  of  the 
aforesaid  bonds,  at  the  time  and  in  the  manner 
expressed  in  the  said  bonds,  and  said  default 
shall  continue  for  the  period  of  six  months  after 
said  interest  becomes  due,  then  and  in  such  case 
the  principal  of  all  the  bonds  secured  hereby 
shall,  at  the  election  of  the  Trustee  or  Trustees, 
such  election  to  be  evidenced  by  a  written  notice 
thereof,  served  upon  the  party  of  the  first  part, 
become  immediately  due  and  payable,  anything 
contained  herein  or  in  said  bonds  to  the  contrary 
notwithstanding." 

And  the  following  gives  some  control 
over  the  trustee : 

"  It  is  hereby  declared  and  agreed  that  it 
shall  be  the  duty  of  the  Trustee,  its  successor 
or  successors  imder  this  indenture,  to  declare 
the  principal  of  said  bonds  to  be  due,  or  to  exer- 
cise the  power  of  entry,  or  the  power  of  sale 


hereby  granted,  or  both,  or  to  take  appropriate 
legal  proceedings  to  enforce  the  rights  of  the 
bondholders  under  these  presents,  upon  any  de- 
fault under  these  presents,  and  upon  receiving 
the  requisition  in  writing  hereinafter  specified, 
in  the  manner  and  subject  to  the  qualifications 
herein  provided,  that  is  to  say: 

"If  the  default  be  in  the  non-payment  of 
either  the  interest  or  principal  of  any  of  said 
bonds,  such  requisition  upon  the  Trustee  or 
Trustees  shall  be  by  the  holders  of  not  less  than 
one-tenth  in  amount  of  said  bonds  then  out- 
standing; and  upon  such  requisition,  and  a 
proper  indemnification  by  the  persons  making 
the  same  to  the  Trustee  or  Trustees  against  the 
costs  and  expenses  and  all  other  liabilities  to  be 
incurred  in  that  behalf,  it  shall  be  the  duty  of 
the  Trustee  or  Trustees  to  enforce  the  rights  of 
the  bondholders  imder  these  presents,  either  by 
the  exercise  of  the  irowers  granted  herein,  or  by 
a  suit  or  suits  in  equity  or  at  law  in  aid  of  the 
execution  of  such  powers,  or  otherwise,  as  such 
Trustee  or  Trustees  shall  deem  most  effectual 
for  the  enforcement  of  said  rights;  it  being  un- 
derstood and  hereby  expressly  declared  that 
the  rights  of  entry  and  sale  hereinbefore  granted 
are  Intended  as  cumulative  remedies,  additional 
to  all  other  remedies  allowed  by  law,  and  that 
the  same  shall  not  be  deemed  in  any  manner 
whatsoever  to  deprive  the  said  Trustee  or  Trust- 
ees, or  the  beneficiaries  under  this  trust,  of  any 
legal  or  equitable  remedy  by  judicial  proceed- 
ings consistent  with  the  provisions  of  these 
presents.  No  action,  suit  or  proceeding  at  law 
or  in  equity  shall  be  had,  prosecuted  or  maia- 
tained  for  the  f oreclostu'e  of  this  mortgage  or 
the  enforcement  of  the  lien  hereby  created,  by 
any  person  or  party  other  than  the  Trustee,  ex- 
cept upon  the  failure,  neglect  or  refusal  of  the 
Trustee  to  act  within  a  reasonable  time  after  it 
.shall  have  been  requested  so  to  do  as  herein- 
above provided." 

1  Bound  V.  South  Carolina  R'y,  50  Fed. 
Rep.,  853  (1893). 

2  In  the  case  of  Farmers'  L.  &  T.  Co. 
V.  Chicago,  etc.,  R'y,  27  Fed.  Rep.,  146 
(1886),  this  clause  giving  the  various 
remedies  of  the  bondholdere  and  trust- 
ees came  before  the  court,  and  it  was 
held  that  the  right  of  the  trustees  to 
foreclose  was  in  no  wise  restricted  or 
affected  by  provisions  for  declaring  the 
whole  debt  due  after  six  months'  de- 
fault, and  for  foreclosure  by  the  trust- 
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§  801.  Provision  for  a  waiver  of  default. —  Occasionally  the  pro- 
vision is  found  in  a  mortgage  by  which  a  specified  proportion  of 
the  bondholders  may  waive  the  right  to  declare  the  principa^I  sum 
due  upon  a  default  in  the  payment  of  the  interest.  The  courts, 
however,  do  not  favor  it,  inasmuch  as  it  puts  the  minority  bond- 
holders in  the  power  of  the  majorit3^' 


ees  at  the  request  of  a  majority  of  the 
bondholders  after  six  months'  default, 
and  for  the  control  of  the  foreclosure 
proceedings  by  the  majority  of  the 
bondholders.    The  court  said : 

"  It  is  contended  that  no  action  can  be 
taken  by  the  trustees  looking  to  the 
foreclosure  of  the  mortgage  or  the  ap- 
pointment of  a  receiver  witliout  the 
written  request  or  dii-ection  of  the  hold- 
ers of  at  least  a  majority  of  the  bonds, 
such  consent  or  request  being  the  basis 
of  all  action  for  the  enforcement  of  the 
trust ;  and  that  no  right  of  action  exists 
or  can  exist  in  favor  of  any  one  to  en- 
force the  lien  of  the  mortgage  for  inter- 
est only.  Under  the  provisions  of  the 
trust  deed,  without  the  direction  or  con- 
sent of  the  holders  of  a  majority  of  the 
bonds,  the  trustee  cannot  take  possession 
of  the  mortgaged  property  or  declare 
the  principal  due  before  maturity,  ac- 
cording to  the  terms  of  the  bonds,  nor 
without  such  copsent  can  the  trustee 
operate  or  sell  the  property  or  com- 
mence proceedings  to  foreclose  the  prin- 
cipal before  maturity  in  1930.  It  does 
not  follow, 'however,  that  because  this 
power  is  given  to  the  holder  of  a  ma- 
jority of  the  bonds  that  the  trustee,  at 
the  request  of  a  minority  or  even  of  a 
single  bondholder,  may  not  commence 
proceedings  to  foreclose  for  the  non- 
payment of  interest;  or  if,  on  proper 
demand,  the  trustee  refuses  to  bring 
suit,  that  a  minority  or  even  a  single 
bondholder  may  not  sue.  Failure  to 
pay  a  single  instalment  of  interest  is  a 
breach  of  the  conditions  of  the  trust 
deed.    .    .    . 

"The  power  of  a  majority  to  control 
proceedings  to  foreclose  for  the  pay- 
ment of  principal  when  it  shall  become 
due  at  the  election  of  a  majority,  before 


maturity  in  1920,  is  not  exclusive  of  the 
right  which  a  single  bondholder  has  to 
enforce  the  security  for  the  non-pay- 
ment of  any  instalment  of  interest  on 
any  bond.  This  right  of  a  minority  or 
even  a  single  bondholder  does  not  de- 
pend upon  the  consent  of  a  majority.  If 
it  did  the  company  might  refuse  to  pay 
interest  on  the  bonds  held  by  a  minoi-ity 
until  maturity  according  to  their  terms, 
and  even  after  that  time  if  some  of  the 
counsel  for  the  defendant  are  correct  in 
their  position  that  neither  before  nor 
after  maturity  can  the  trust  be  enforced 
without  the  consent  of  at  least  a  ma- 
jority. The  right  which  is  asserted  by 
the  majority  must  be  found  in  plain  and 
explicit  terms  in  the  mortgage  or  it  will 
not  be  recognized.  It  cannot  exist  by 
mere  implication. 

"It  is  true  that  in  article  4  of  the 
mortgage  it  is  declared  'that,  upon  in- 
demnity to  the  trustees,  a  majority  in 
interest  of  the  holdei-s  of  the  bonds  se- 
cured hereby  shall  from  time  to  time 
have  a  right  to  control  the  proceedings 
for  a  foreclosure  of  this  mortgage.'  The 
proceedings  here  referred  to  are  the 
proceedings  to  enforce  the  trust  for  the 
payment  of  principal  which  shall  be- 
come due,  under  the  provisions  of  the 
mortgage,  at  the  election  of  the  holders 
of  a  majority  of  the  bonds  before  ma- 
turity, according  to  their  terms.  The 
right  is  given  to  control  the  proceed- 
ings for  a  foreclosure,  not  all  proceed- 
ings for  a  foreclosure."  Citing  Chicago, 
etc.,  R.  R  V.  Fosdick,  106  U.  S.,  47,  to 
same  effect    See,  also,  §§  803,  804. 

1  In  regard  to  the  provision  authoriz- 
ing a  certain  proportion  of  the  bond- 
holders to  waive  default,  the  court  in 
Hollister  v.  Stewart,  111  N.  Y.,  644,  635 
(1889,  reversing  37  Hun,  645),  said:   "It 
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§  802.  Provision  for  the  remedy  of  entry  hy  the  trustee  or  a  re- 
ceivership) upon  default. —  The  remedy  of  entry  by  the  trustee  is 
not  often  resorted  to  in  these  days  on  account  of  the  danger  of 
financial  loss  to  the  trustee.  This  subject  is  treated  elsewhere.'  A 
rec'eivership  is  often  obtained  in  connection  with  a  suit  in  equity  for 
the  foreclosure  of  the  mortgage.^  The  provision  for  entry  was  for- 
merly more  important  than  it  is  in  these  days  when  the  trustee  re- 
fuses to  make  entry.' 


is  easy  to  see  that  discretion  to  waive  a 
default  sustained  by  a  majority  in  in- 
terest of  the  bondholders  might  pru- 
dently and  safely  be  given  to  the  trustees 
as  to  covenants  for  assurance,  and  to 
furnish  an  inventory  and  the  like,  while 
it  is  scarcely  possible  to  suppose  that  the 
enormous  discretion  of  waiving  every 
default  of  Interest  or  principal  was  in- 
tended to  be  conferred.  Stockholders 
of  the  company  buying  a  trifling  excess 
over  half  of  the  bonds  could,  with  the 
aid  of  the  trustees,  practically  annul  and 
cancel  the  whole  debt,  and  take  to  them- 
selves the  entire  net  earnings  of  the 
company.  We  are  confident  that  the 
language  of  the  subdivision,  taken  ex- 
actly as  it  stands  in  the  record,  does  not 
refer  to  a  default  in  principal  or  intei'- 
est,  but  relates  wholly  to  the  other  cov- 
enants to  be  kept  and  performed  by  the 
mortgagor."  The  provision  in  a  mort- 
gage that  a  majority  of  the  bondholders 
may  waive  a  default  in  payment  of  in- 
terest does  not  authorize  a  waiver  of 
payment  before  the  default  has  oc- 
curred. McClelland  v.  Norfolk,  eta, 
R  R,  110  N.  y.,  469  (1888).  Where  the 
bonds  and  mortgage  provided  that  a 
majority  of  the  bondholders  might  post- 
pone payment  of  the  bonds  and  coupons, 
the  bonds  and  coupons  do  not  become 
due  at  a  fixed  time  and  are  not  nego- 
tiable.   Id. 

The  following  form  provides  for  a 
waiver  of  default  in  matters  other  than 
that  of  paying  the  bonds  or  coupons : 

"If  the  default  be  the  omission  to  comply 
with  any  of  the  proTisions  of  these  presents, 
other  than  the  payment  of  the  interest  or  prin- 
cipal of  said  bonds,  then,  and  in  any  such  case, 
the  requisition  shall  be  the  same  as  aforesaid; 


but  It  shall  be  within  the  discretion  of  the 
Trustee  or  Trustees  to  either  enforce  or  waive 
Che  rights  of  the  bondholders  by  reason  of  such 
default;  subject,  however,  to  the  power  (hereby 
conferred)  of  the  holders  of  the  said  bonds,  act- 
ing by  a  majority  in  interest,  to  instruct  the 
said  Trustee  or  Trustees  by  requisition  in  writ- 
ing (which  shall  be  imperative  upon  such 
Trustee  or  Trustees)  either  to  waive  such  de- 
fault or  to  enforce  the  rights  of  such  bondhold- 
ers by  reason  thereof;  provided,  that  no  action 
of  the  said  Trustee,  or  of  the  said  bondholder, 
or  both,  in  waiving  such  default  or  otherwise, 
shall  extend  to  or  be  taken  to  affect  any  subse- 
quent default,  or  to  impair  the  rights  resulting 
therefrom." 

1  See  ch.  XLVIII,  infra. 

2  See  ch.  LI,  infra. 

'  "  In  case  default  shall  be  made  in 
payment  of  interest,  or  in  payment  of 
the  principal  of  any  of  said  bonds,  and 
of  continuance  of  such  default  for  six 
months,  or  in  case  default  shall  be  made 
in  the  observance  or  performance  of 
any  other  matter  or  thing  to  be  done  or 
performed  by  the  party  of  the  first  part, 
according  to  the  covenants,  conditions 
and  requirements  of  said  bonds  and  of 
these  presents,  such  latter  default  con- 
tinuing for  the  period  of  six  months 
after  notice  in  writing  to  the  party  of 
'  the  first  part  to  observe  or  perform  the 
duty  or  obligation  required,  the  said 
trustee,  or  its  successors  in  said  trust,  is 
and  are  hereby  authorized,  either  per- 
sonally or  by  its  or  their  attorneys  or 
agents,  to  enter  into  and  upon  all  and 
singular  the  premises  hereby  conveyed 
or  intended  so  to  be,  and  each  and  every 
part  thereof,  and  to  have,  hold  and  oc- 
cupy the  same ;  and  in  its  or  their  dis- 
cretion, said  trustee,  or  its  successors, 
shall  be  authorized  to  apply  to  any  court 
of  competent  jurisdiction  for  the  ap- 
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§  803.  Provision  giving  power  of  sale  to  the  trustee  upon  default. 
This  is  a  cumulative  remedy  and  does  not  prevent  foreclosure  in- 
stead.—  This  is  one  of  the  most  important  provisions  in  the  mort- 
gage. It  is  one  of  the  modes  in  which  the  mortgagee  may  fore- 
close the  mortgage.  It  corresponds  to  the  provision  usually 
contained  in  the  ordinary  mortgage  on  real  estate,  and  hence  its 
history  is  bound  up  with  the  history  of  mortgages  themselves. 
The  mortgage  may  provide  for  any  mode  of  sale  even  without  no- 
tice, unless  the  statutes  of  the  state  prescribe  otherwise.^    Sorae- 


pointment  of  a  receiver  of  all  the  said 
mortgaged  property,  and  of  all  the 
rents,  iunomes,  profits,  issues  and  reve- 
nues thereof,  from  vfhatever  source 
derived ;  and  thereupon  it  is  hereby  ex- 
pressly covenanted  and  agreed  that  such 
court  shall  forthwith  appoint  a  re- 
ceiver of  such  mortgaged  property,  and 
of  such  income,  profits,  issues  and  reve- 
nues, with  the  usual  powers  and  duties 
of  a  receiver  in  like  cases,  and  that  if 
such  receiver  be  nominated  and  desig- 
nated by  the  holders  of  a  majority  of 
the  bonds  which  these  presents  are  exe- 
cuted to  secure,  then  that  such  appoint- 
ment shall  be  made  by  the  said  court  as 
a  matter  of  strict  right  to  the  party  of 
the  second  part  and  to  the  bondholders 
represented  by  it,  and  without  i-efer- 
ence  to  the  adequacy  or  inadequacy  of 
the  value  of  the  premises  and  property 
hereby  mortgaged  to  fully  secure  the 
payment  of  the  said  bonds,  or  to  the 
solvency  or  insolvency  of  the  party  of 
the  first  part  to  these  presents ;  and  such 
rents,  income,  profits,  issues  and  reve- 
nues shall  be  applied  by  such  receiver  ac- 
cording to  law  and  the  orders  and  prac- 
tice of  such  court."  Where  the  right  of 
the  trustee  to  take  possession  exists 
upon  a  vote  of  a  majority  of  the  bond- 
holders declaring  the  whole  debt  due, 
such  declaration  must  be  made  before 
the  trustee  can  take  possession  by  rea- 
son of  this  particular  clause.  Union  T. 
Co.  V.  Missouri,  etc.,  R'y,  26  Fed.  Rep., 
485  (1880). 

•Unless  a  statute  prohibits  it,  the 
parties  to  a  mortgage  may  agree  to  any 
method  of  sale,   even   without  notice. 


and  may  so  agree  as  to  that  part  of  the 
property  which    is    situated    in    other 
states.    Farmers'  L.  &  T.  Co.  v.  Bankers', 
etc.,  Tel.  Co.,  44  Hun,  400  (1887).    A  sale 
without  notice   under  a  mortgage  au- 
thorizing a  sale  upon  sixty  days'  publi- 
cation of  notice  is  void.    Bigler  v.  Wal- 
ler, 14  Wall.,  297  (1871).    As  a  matter  of 
fact,  however,  the  statutes  of  the  state 
generally  do  regulate  the  mode  of  sell- 
ing under  such  a  power,  and   in  that 
case   the  statute,   of    course,   must   be 
strictly  followed.     Where  the  mortgage 
provides  for  the  trustee  taking  posses- 
sion after  default  and  sixty  days'  notice 
of  the  intent  to  take  possession,  and  for 
authority  to  sell  after  sixty  days'  publi- 
cation, the  two  periods  are  successive, 
and  one  hundred  and  twenty  days  in 
all  are  required.    Macon,  etc.,  R  R.  u. 
Georgia,  etc.,  R.  R,  63  Ga.,  103  (1879). 
Under  a  provision  that  ihe  trustees  may 
take  possession,  and  that  they  may  sell 
at  their  option,  "they  may  enter  and 
afterwards  decline  to  sell,  or  they  may 
both  enter  and  sell,  when   the  condi- 
tions as  to,  default,  application,  notice 
and  persistence  in  default  have  all  hap- 
pened.    The  income    arising   between 
entry  and  sale  they  are  of  course  to  use 
for  the  purposes  of  the  trust"    Id. 
The  following  is  a  form : 
'■  In  case  default  shall  be  made  and  shall  con- 
tinue as  aforesaid,  it  shall  likewise  be  lawful  for 
the  said  Trustee,  or  its  successors,  with  or  with- 
out actual  entry,  and  acting  either  directly  or 
by  attorneys  or  agents,  to  sell  and  dispose  of  all 
and  singular  the  premises  and  property  hereby 
conveyed,  or  intended  so  to  be,  as  an  entirety, 
at  pubhc  auction,  in  such  place  within  the  States 
of  Wisconsin  or  Illinois  as  the  said  Trustee  o:- 
Trustees  may  designate,  and  at  such  time  as  it 
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times  it  provides  that  the  trustee  shall  take  possession  and  operate 
the  road  or  take  possession  and  sell  the  property,  as  he  thinks  best.' 
All  these  provisions  relative  to  the  trustees  entering  into  possession 
of  the  property  and  holding  it  or  selling  it  do  not  affect  or  take 
away  the  right  of  the  trustee  to  foreclose  the  mortgage  whenever 
there  is  a  default  in  the  payment  of  the  principal  or  interest.  The 
power  of  sale  is  an  additional  or  alternative  remedy.  It  is  not  an 
exclusive  remedy.  The  trustee  may  foreclose  the  same  as  though 
there  were  no  provisions  in  the  mortgage  for  the  trustees  selling 
or  taking  possession.'' 


or  they  may  appoint,  having  first  given  notice 
o{  the  place  and  time  of  such  sale  by  advertise- 
ment published  not  less  than  thi'ee  times  a  week 
for  six  weeks  in  one  or  more  newspapers  in  the 
titles  of  New  York,  Milwaukee  and  Chicago, 
and  to  adjourn  such  sale  from  time  to  time  at 
discretion,  and  if  so  adjourning  said  sale,  to 
make  the  same  at  the  time  and  place  of  such  ad- 
journment, or  to  make  sale  thereof  in  any  other 
manner  authorized  by  law,  and  to  make  and  de- 
liver to  the  purchasers  thereof  good  and  suffi- 
cient deeds  in  the  law  for  the  conveyance  of  all 
the  right  and  title  of  the  party  of  the  first  part 
to  the  premises  so  sold;  which  sale  made  as 
aforesaid,  shall  be  a  perpetual  bar  both  in  law 
and  in  equity,  against  the  party  of   the  first 
part,  and  all  persons  lawfully  claiming  or  to 
claim  the  said  premises,  or  any  part  thereof,  by, 
from,  through  or  under  it  or  them;  and  after  de- 
ducting from  the  proceeds  of  such  sale  just  allow- 
ances for  all  expenses  of  sale,  including  attor- 
ney's and  counsel's  fees,  and  all  other  expenses, 
advances  or  liabilities  which   may  have  been 
made  or  incurred  by  the  said  Trustee  or  Trustees 
in  the  trust,  and  all  payments  which  may  have 
been  made  by  it  or  them  for  taxes  or  assess- 
ments, and  for  charges  and  hens  on  the  said 
premises  or  any  part  thereof,  prior  to  the  lien 
of  these  presents,  as  well  as  reasonable  compen- 
sation for  its  or  their  own  services,  to  apply  the 
said  proceeds  to  the  payment  of  the  principal  of 
Budi  of  the  aforesaid  bonds  as  may  be  at  the 
time  unpaid  (whether  or  not  the  same  shall  have 
previously  become  due),   and  of  the   interest 
vphich  shall  at  that  time  have  accrued  on  the 
said  principal  and  be  unpaid,  without  discrim- 
ination or  preference,  but  ratably  to  the  aggre- 
gate amount  of  such  unpaid  principal  and  ac- 
crued and  vmpaid  interest;  and  if  there  shall 
remain  any  surplus  after  payment  of  aU  the  said 
bonds  hereby  secured  or  so  intended  to  be,  in 
full,  both  principal  and  interest,  then  to  pay  over 
and  account  for  such  surplus  to  the  party  of  the 
first  part. 

"And  it  is  hereby  declared  that  the  receipts 
of  the  said  Trustee  or  Trustees  shall  be  a  sufli- 
cient  discharge  to  the  purchasers  of  the  prem- 
iees  for  the   purchase-money;  and  that  such 


purchaser  or  purchasers,  his  or  their  heirs,  ex- 
ecutors or  administrators,  shall  not,  after  pay- 
ment thereof,  and  having  such  receipt,  be  liable 
to  see  to  its  being  applied  upon  or  for  the  trust 
and  piu^oses  of  these  presents,  or  be  answer- 
able in  any  manner  for  any  loss,  misapplication 
or  non-application  of  such  purchase-money  or 
any  part  thereof,  or  be  obliged  to  inquire  into 
the  necessity,  expediency  or  authority  of  or  for 
any  such  sale." 

'  Under  tlie  clause  authorizing  the 
mortgagee  to  take  possession  and  re- 
ceive and  apply  the  income  to  the  debt, 
the  mortgagee  may  take  possession  on 
failure  to  pay  the  interest  by  reason  of 
damage  to  the  mortgaged  canal  owned 
by  the  mortgagor.  The  mortgagor  can- 
not insist  upon  a  sale.  The  bondholders 
may  incumber  the  property  in  order  to 
repair  it.  A  majority  of  the  bondhold- 
ers rule.  State  v.  Brown,  21  Atl.  Rep., 
374  (Md.,  1891).  In  Macon,  etc.,  R  R  v. 
Georgia,  etc.,  R  R,  63  Ga.,  108  (1879), 
the  trustee  was  authorized  by  the  mort- 
gage to  take  possession  and  then  to  sell 
or  not  to  sell,  as  he  might  deem  best 

2  If  a  mortgage  contains  a  power  of 
sale  by  advertisement  at  public  auction 
for  cash  upon  the  request  of  the  holder 
or  holders  of  seventy-five  per  cent,  in 
amount  of  the  bonds  secured  thereby, 
that  remedy  is  cumulative,  and  the  re- 
striction does  not  operate  upon  the  right 
to  foreclose  by  bill  in  equity,  especially 
when  in  a  separate  clause  it  is  provided 
that  nothing  in  the  mortgage  contained 
shall  be  held  or  construed  to  provent  or 
interfere  with  the  foreclosure  of  the  in- 
strument by  any  court  of  competent 
jurisdiction.  Morgan's,  etc.,  Co.  v.  Texas, 
etc.,  R'y,  137  U.  S.,  173  (1890);  Central 
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§  804.  Provisions  unreasonably  limiting  (he  right  to  foreclose. — 
Occasionally  such  a  provision  is  inserted.  But  it  is  illegal  and 
void.    It  is  an  attempt  to  contract  away  the  established  legal  rem- 


T.  Co.  V.  Texas,  etc.,  E'y.  23  Fed.  Rep., 
846  (1885);  Farmers'  L.  &  T.  Co.  v.  Chi- 
cago, etc.,  E'y,  27  Fed.  Eep.,  146  (1886). 
"Powers  of  sequestration  and  sale  given 
to  the  trustee  are  cumulative  remedies  of 
the  courts.  When  a  bondholder,  on  re- 
f  usal  of  the  trustee  to  act,  prosecutes  a 
suit  in  his  own  name  for  the  payment 
of  overdue  interest  by  the  foreclosure 
of  the  mortgage,  he  is  restricted  to  the 
usual  remedies  of  the  court  appropriate 
to  the  purpose."  McFadden  v.  May's 
Landing  &  E.  H.  C.  E.  Co.,  23  AtL  Eep., 
933  (N.  J.,  1891). 

The  clause  authorizing  the  trustee  to 
take  possession  and  to  foreclose  by  a 


modes  for' foreclosure  provided  by  law, 
but  it  is  in  addition  to  them.  Farmers' 
L.  &  T.  Co.  V.  Bankers',  etc.,  Tel.  Co.,  44 
Hun,  400  (1887).  In  the  case  of  Central 
T.  Co.  V.  New  York,  etc.,  R  E.,  33  Hun. 
513  (1884),  the  -defendant,  a  railroad 
company,  executed  a  mortgage  upon  its 
road  to  the  plaintiff,  as  trustee,  to  se- 
cure the  payment  of  bonds  issued  by 
it.  The  mortgage  provided,  among 
other  things,  that  if  the  company  should 
make  default  in  the  payment  of  the 
principal  moneys  secured  by  the  bonds 
or  any  part  thereof,  "  or  in  the  due  and 
punctual  payment  of  the  interest,  or  any 
part  thereof,  from  time  to  time  a^cru- 


sale  upon  the  request  of  one-third  in*  ing  and  payable  upon  such  bonds,  or 


value  of  the  bondholders  is  a  cumula- 
tive, i.  e.,  an  additional,  x-emedy.  It  is 
"  not  exclusive  of  the  rights  and  rem- 
edies given  by  the  law  to  mortgagees, 
in  case  of  default  in  payment  of  the 
mortgage  debt  according  to  tlie  terms 
of  the  mortgage."  Dow  v.  Memphis, 
etc.,  R.  E.,  20  Fed.  Rep.,  260  (1884).  The 
power  given  by  a  mortgage  to  the 
trustees  to  sell  "  if,  after  notice  is  served 
on  the  president  of  said  company,  the 
same  shall  remain  unpaid  for  six 
months  after  such  default,"  does  not 
prevent  foreclosure  by  suit  without 
such  notice.  Robinson  v.  Alabama,  etc., 
Mfg.  Co.,  48  Fed.  Rep.,  12  (1891).  "  The 
insertion  of  a  power  of  sale  in  a  deed  of 
mortgage  neither  deprives  the  mort- 
gagee of  his  right  to  strict  foreclosure, 
where  such  right  would  otherwise  ex- 
ist, nor  prevents  a  court  of  equity  from 
foreclosing  by  a  sale  made  under  its  di- 
rection in  oases  where  it  finds  a  strict 
foreclosure  is  not  matter  of  absolute 
right  on  the  part  of  the  mortgagee,  and 
a  strict  foreclosure  would  be  inequi- 
table." Hall  V.  Sullivan  R  R,  21  Law 
Rep.,  138  (U.  S.  C.  C,  1857).  The  mere 
presence  of  a  power  of  sale  contained 
in  a  mortgage  does  n*t  exclude  other 


any  of  them,  at  the  time  and  in  the 
manner  provided  for  payment  of  such 
principal  or  interest,"  and  if  such  de- 
fault should  continue  for  twelve  mouths 
then  the  trustee  might  enter  into  and 
take  possession  of  the  road  and  miglit 
sell  the  same  upon  giving  three  months' 
notice  of  the  time  and  place  of  sale. 
Another  provision  of  the  mortgage 
authorized  the  conipany  to  remain  in 
the  possession  of  the  road  until  some 
default  had  been  made  in  payment  of 
the  principal  and  interest.  Beld,  that 
the  provision  authorizing  the  entry  and 
sale  by  the  trustee,  upon  the  expiration 
of  twelve  months  after  the  default  of 
the  company  in  paying  the  principal  or 
interest,  did  not  prevent  the  trustee 
from  at  once  bringing  an  action  to 
foreclose  the  mortgage,  to  collect  anj' 
instalment  of  interest  falling  due  under 
the  terms  of  the  bonds  as  soon  as  de- 
fault was  made  in  its  payment  A  pro- 
vision that  the  trustees,  after  default, 
should  sell  the  property  upon  the  re- 
quest of  a  certain  number  of  bondhold- 
ers is  no  bar  to  a  bondholder's  suit  on 
his  bonds.  Philadelphia,  etc.,  R  R  u. 
Johnson,  54  Pa.  St.,  127  (1867).  Although 
the  mortgage  provides  that  upon  de- 
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edies  which  every  man  is  entitled  to.  Even  a  provision  limiting 
the  right  to  foreclose  until  a  certain  time  elapses  does  not  prevent 
foreclosure  at  once.^ 

§  805.  Provision  exempting  the  trustee  from  liability.-^  A  provis- 
ion is  generally  inserted  exempting  the  trustee  from  any  and  all 
liability  except  for  his  own  wilful  misconduct  or  gross  negligence.' 


fault  the  trustee,  upon  the  request  of 
one-half  in  amount  of  the  bondholders, 
shall  take  possession  and  sell,  yet  this 
does  not  prevent  foreclosure,  and  if  the 
trustee  refuses  to  foreclose  a  bond- 
holder may  file  a  bill  to  compel  him  to 
take  possession  and  foreclose.  The 
trustee  may  sell  without  a  request,  al- 
though there  can  be  a  foreclosure  only 
on  request.  First  Nat'l  Ins.  Co.  v.  Salis- 
bury, 130  Mass.,  303  (1881);  Alexander 
V.  Central  R  R,  8  Dill,  487  (1874). 
"  The  power  of  sale  in  a  mortgage  did 
not  exclude  the  right  of  foreclosure  by 
judicial  proceedings.  It  was  but  a 
cumulative  remedy."  Eaton,  etc.,  E.  R 
V.  Hunt,  20  Ind.,  457  (1868).  To  same 
effect,  Williamson  v.  New  Albany,  eta, 
R  R,  1  Biss.,  198  (1857). 

'  A  provision  in  a  mortgage  that  the 
trustee  shall  foreclose  only  upon  the  re- 
quest of  a  certain  proportion  of  the 
bondholders  is  void  as  "  attempting  to 
provide  against  a  remedy  in  the  ordi- 
nary course  of  judicial  proceedings,  and 
oust  the  jurisdiction  of  the  cotirts." 
Guaranty  Trust  Co.  v.  Green  Cove  R  R., 
139  U.  S.,  137  (1891).  Although  the 
trustees  foreclose  without  being  re- 
quested so  to  do  ^y  one-third  of  the 
stockholders  as  provided  in  the  mort- 
gage, yet  if  more  than  one-third  put 
their  bonds  in  evidence  in  the  suit,  this 
v,ures  the  defect  Moreover  the  fore- 
closure was  good  as  to  the  unpaid  inter- 
est in  any  event,  and  the  amount  claimed 
could  be  reduced  if  necessary.  Credit 
Co.,  etc.,  V.  Arkansas,  etc.,  E.  R,  5  Mc- 
Crary,  23  (1882).  Where  a  mortgage 
aiAthorizes  entry  by  the  trustee  after  six 
months'  default  in  interest,  and  also  sale 
by  advertisement  after  a  similar  de- 
fault, and  also  a  foreclosure,  "  upon  de- 
fault being  made  as  aforesaid,"  the  court 


will  hold  that  foreclosure  may  com- 
mence immediately  upon  default  with- 
out waiting  for  six  months  to  elapsa 
The  case  is  within  the  rule  laid  down  in 
Railroad  v.  Fosdick,  106  U.  S.,  47.  By 
the  law  of  Kansas  all  remedies  upon 
mortgages  are  prohibited  except  that  of 
foreclosure.  Mercantile  T.  Co.  v.  Mis- 
souri, etc.,  R'y,  36  Fed.  Rep.,  221  (1888). 
A  provision  that  the  trustee  may  sell, 
but  shall  not  foreclose  by  suit,  is  valid 
so  far  as  property  outside  of  the  court's 
jurisdiction  is  concerned,  but  not  as  re- 
gards property  within  the  jurisdiction. 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc., 
Tel.  Co.,  44  Hun,  400  (1887).  The  trustee 
may  foreclose,  even  though  the  bond- 
holders do  not  request  it,  as  provided  in 
the  mortgage.  Credit  Co.  v.  Arkansas, 
etc.,  R  R,  15  Fed.  Rep.,  46  (1882).  The 
charter  provision  that  "foreclosure" 
shall  not  take  place  until  after  ninety 
days'  notice  by  publication  applies  not 
to  the  suit  to  foreclose  but  to  the  subse- 
quent foreclosure  itself.  Hodder  v. 
Kentucky,  etc.,  R'y,  7  Fed.  Rep.,  793 
(1881).  But  where  the  trustee  is  au- 
thorized upon  a  default  in  the  interest 
to  foreclose  for  the  principal  sum  upon 
the  written  request  of  a  majority  of  the 
bonds,  he  cannot  foreclose  for  the  prin- 
cipal except  upon  this  written  request 
being  made.  Chicago,  etc.,  R  R  u 
Fosdick,  106  U.  S.,  47  (1883).  But  he 
may  foreclose  for  the  interest.  Ce'ntral 
T.  Co.  r.  Texas,  etc.,  R'y,  33  Fed.  Rep., 
846  (1885);  Farmers'  L.  &  T.  Co.  v.  Chi- 
cago, etc.,  R'y,  27  id.,  146  (1886).  See, 
also,  g§  835,  836,  infra. 

2  The  decisions  on  this  subject  are 
given  in  §  815,  infra. 

The  following  is  a  form  : 

"  The  said  United  States  Trust  Company  of 
New  York,  and  ite  successor  or  successors  in 
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§  806.  Provision  for  appointing  a  new  trustee. —  The  deed  of 
trust  should  provide  for  the  appointment  of  a  new  trustee  in  case 
of  the'death,  resignation  or  removal  of  the  trustee  named  in  the 
deed.     The  decisions  on  this  subject  are  given  elsewhere.^   , 

■§  807.  Miscellaneous  provisions. —  Any  additional  provision 
which  may  be  agreed  upon  bj'^  the  parties  and  which  is  not  con- 
trary to  public  policy  or  beyond  the  powers  of  the  corporation 


this  trust,  shall  not  be  responsible  for  the  acts 
of  any  agent  or  attorney  employed  by  it  or  them 
in  pursuance  hereof,  nor  for  anything  whatever 
in  connection  with  this  trust  except  its  or  their 
own  wilful  misconduct  or  gross  neghgence,  any- 
thing in  this  indenture  or  in  the  bonds  issued 
hereunder  to  the  contrary  thereof  notwithstand- 
ing. The  said  Trustee,  or  its  successor  or  suc- 
cessors, shall  receive  from  said  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  for  its 
services  in  the  acceptance  of  this  trust,  and  the 
signing  and  delivering  of  the  bonds  issued  here- 
under, a  sum  not  to  exceed  one  dollar  for  each 
$1000  bond,  payable  from  time  to  time,  as  the 
bonds  are  delivered  by  said  Trustee,  which  com- 
pensation shall  be  in  full  for  all  services  to  be 
rendered  by  said  Trustee  under  this  mortgagei 
unless  a  default  shall  occur,  which  will  make  it 
necessary  to  take  steps  to  foreclose;  in  that  case 
said  Trustee,  and  its  successor  or  successors, 
shall  be  entitled  to  receive  proper  compensation 
for  all  other  services  performed  in  the  discharge 
of  this  trust,  in  case  it  is  compelled  to  take  pos- 
session of  said  premises  or  any  part  thereof,  or 
commence  suit  to  foreclose  this  mortgage.  The 
Trustee  shall  also  be  entitled  to  receive  reim- 
bursement for  necessary  expenses  in  the  em- 
idoyment  of  counsel,  in  executing  the  trust 
hereby  created.'' 

1  See  §  819,  infra. 

The  following  is  a  form  that  has  been 
used: 

"  It  is  hereby  understood  and  provided  that 
the  present  or  any  future  Trustee  imder  this 
indenture  may  resign  and  discharge  itself  or 
himself  of  the  trusts  created  by  these  presents, 
by  notice  in  writing  to  the  party  of  the  first 
part,  and  to  any  other  existing  Trustee  or 
Trustees,  sixty  days  before  such  resignation 
shall  take  effect,  or  by  such  shorter  notice  as 
said  party  of  the  first  part  and  such  other 
Trustee  or  Trustees  may  accept  as  adequate, 
and  upon  due  and  proper  accounting  in  respect 
to  its  or  his  Trusteeship,  and  execution  of  the 
conveyances  hereinafter  required;  any  vacancy 
in  the  oface  of  any  such  Trustee,  occurring  in 
any  manner  or  at  any  time,  may  be  filled  by 
appointment  of  the  party  of  the  first  part,  pro- 
vided that  such  appointment  shall  be  ratified 


and  notice  to  the  bondholders  shall  be  published 
in  two  newspapers  of  general  circulation  in  the 
city  of  New  York,  for  thirty  days,  specifying 
the  time  and  place  of  the  application  for  such 
approval  and  ratification,  which  appointment 
and  order  ratifying  and  confirming  the  same 
shall  be  filed  with  the  new  Trustee  and  the 
party  of  the  first  part;  and  thereupon  the 
Trustee  or  Tru^tees  so  appointed  shall  become 
vested,  in  common  with  any  surviving  or  con- 
tinuing Trustee,  with  all  the  powers  and  au- 
thorities granted  to  or  conferred  upon  the  party 
of  the  second  part  by  these  presents,  and  all  the 
rights  and  interests  requisite  to  enable  it  to 
execute  the  purposes  of  this  trust,  without  any 
further  assurance  or  conveyance;  but  the  sur- 
viving or  continuing  Trustee,  if  any,  shall  im- 
mediately execute  all  such  conveyances  and  in- 
struments as  may  be  fit  or  expedient  for  the 
purpose  of  conveying  and  assuring  the  legal 
estate  in  the  premises  to  the  Trustee  so  ap- 
pointed, jointly  with  itself;  and  in  like  manner 
any  Trustee  so  resigning  or  removed  shall  im- 
mediately execute  a  deed  or  deeds  of  convey- 
ance to  vest  all  his  or  its  right  and  interest  in 
said  trust  property  in  such  new  Trustee,  jointly 
with  any  remaining  Trustee,  and  upon  the 
"  trusts  herein  expressed;  and,  in  case  it  shall  at 
any  time  hereafter  prove  impracticable  to  fill 
any  vacancy  which  may  have  occurred  in  said 
trust  in  manner  as  aforesaid,  appUcation  on  be- 
half of  all  the  holders  of  the  bonds  secured 
hereby  may  be  made  by  the  surviving  or  con- 
tinuing Trustee,  or,  it  the  trust  be  wholly  va- 
cant, by  holders  of  the  said  bonds  to  the  aggre- 
gate amount  of  $100,000,  to  any  court  of 
competent  jurisdiction,  for  the  appointment  of 
a  new  Trustee  or  new  Trustees;  and  upon  such 
application  a,  majority  in  interest  of  the  said 
bondholders  shall  be  entitled  to  nominate  the 
person  or  persons  to  be  so  appointed  by  such 
court,  and  who  shall  be  appointed  without  giv- 
ing other  security  than  his  or  theu-  acceptance 
of  such  trust;  and  it  is  further  provided,  tliat 
in  case  of  the  appointment  of  two  or  more 
Trustees  under  this  indenture,  the  said  new 
Trustees  shall  not  be  in  any  manner  responsible 
for  any  default  or  misconduct  of  each  other, 
and  that  the  present  and  any  new  Trustees  shall 
be  entitled  to  just  compensation  for  all  seiTices 


and  approved  by  the  Circuit  Court  of  the  United .  which  it,  he  or  they  may  hereafter  render  in  the 
states  for  the  Southern  District  of  New  York,     said  trust,  as  hereinafter  provided." 
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may  be  inserted  in  the  mortgage.  Thus  there  may  be  provisions 
for  converting  the  bonds  into  stock;'  for  allowing  a  subsequent 
mortgage  to  be  prior  in  right  of  payment;^  that  a  sinking"  fund 
shall  be  established  j'  that  the  trustee  may  purchase  the  property 
for  the  bondholders  at  a  foreclosure  sale;*  a  covenant  for  further 
assurance;'  for  alloviring  bondholders  to  turn  in  their  bonds  in 
payment  foi' the  property  purchased  at  the  foreclosure  sale;*  for 
the  taking  up,  paying  and  canceling  bonds  secured  by  underlying 
mortgages. 

There  is  sometimes  a  provision  for  selling  some  of  the  property 
and  applying  tihe  proceeds  to  the  bonds."  A  mortgage  of  railroad 
property  often  contains  a  provision  authorizing  the  trustee  to  re- 
lease portions  of  the  property  from  the  mortgage,  provided  the 
proceeds  from  the  sale  of  such  portion  so  released  is  paid  to  the 
trustee  or  is  reinvested  in  the  property.  This  provision  is  strictly 
construed,  and  the  trustee  is  not  allowed  to  extend  or  var^'  its  terms.' 


1  See  §  283,  supra. 

2  The  mortgage  may  provide  that 
thereafter  another  and  new  mortgage 
may  be  made  prior  in  right  of  payment 
to  the  mortgage  first  mentioned.  Camp- 
bell V.  Texas,  etc,  R.  R.,  S  Woods,  263 
(1872). 

3  Where  the  mortgage  provides  that  a 
certain  amount  annually  shall  be  paid 
by  the  company  as  a  sinking  fund  to 
buy  the  bonds  with  at  once,  until  the 
bonds  are  above  110,  and  then  only  the 
interest  on  the  bonds  already  purchased 
is  to  be  added  to  the  sinking  fund,  the 
latter  clause  will  be  enforced,  and  a 
stockholder  cannot  enjoin  it  Wilds  v. 
St  Louis,  etc.,  E.  R,  103  N.  T.,  410  (1886> 

*  The  following  is  a  form : 

"In  case  of  any  judicial  foreclosure  sale  or 
oUier  sale  of  the  premises  embraced  in  this 
mortgage,  under  the  decree  of  any  court  having 
jiuTsdictlon  thereof,  based  upon  the  foreclosure 
of  this  mortgage,  and  the  holders  of  three- 
fourths  of  the  outstanding  bonds  seciu*ed  by 
this  mortgage  shall,  in  writing,  request  the  said 
Trustee,  its  successor  or  successors,  to  purchase 
the  premises  embraced  herein,  for  the  use  and 
benefit  of  the  holders  of  the  outstanding  bonds 
secured  by  this  mortgage,  the  said  Trustee,  its 
successor  or  successors,  are  fully  authorized,  in 
its  or  their  discretion,  to  make  such  purchase, 
and  having  so  purchased  said  premises,  the 
right  and  title  thereto  shall  vest  in  said  Trustee, 
its  successor  or  successors,  in  trust  to  dispose  of 


the  same  in  such  manner  as  the  holders  of 
three-fourths  of  said  outstanding  bonds  secured 
by  this  mortgage  shall,  in  writing,  request  or 
direct." 

'  The  following  is  a  form : 

**  The  said  party  of  the  first  part,  for  itself,  its 
successor  or  successors,  hereby  covenants  to 
make,  execute  and  deliver  all  such  other  and 
further  instruments,  deeds  or  indentures,  as 
may  be  necessary  to  enable  the  person  or  per- 
sons so  appointed  to  execute  the  trust  hereby 
created,  as  fully  and  perfectly  in  all  respects  as 
he  or  they  could  have  executed  the  same  if  orig- 
inally a  party  to  this  indenture;  also  to  execute 
and  deUver  any  further  and  reasonable  and 
necessary  deed  or  deeds,  conveyance  or  convey- 
ances to  said  Trustee,  its  successor  or  successors, 
for  the  more  fully  defining,  designating  and  de- 
scribing the  railways  and  premises  herein  con- 
veyed, and  for  the  more  fully  securing  the 
payment  of  said  bonds,  particularly  for  the  con- 
veyance of  any  railways,  lots,  blocks,  lands, 
property  or  premises,  or  any  right  or  interest 
tjierein,  acquired  by  said  party  of  the  first  part, 
or  its  successor  or  successors,  subsequent  to  the 
date  hereof,  pertaining  to  the  premises  conveyed 
by  this  indenture,  whether  now  owned  by  the 
party  of  the  first  part  or  hereafter  acquired." 

6  See  ch.  LII. 

'  Chicago,  etc.,  R  R  v.  Pyne,  30  Fed. 
Rep.,  86  (l-i87).  As  to  selling  land,  see 
Little  Rock,  etc.,  R'y  v.  Huntington,  130 
U.  S.,  160  (1887). 

8  Where  the  mortgage  is  secured  by 
land  also,  which  the  trustee  is  author- 
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C.    AXrrHOEIZIHG,  EXECUTING    AKD   EECOEDING   MOETGAGES. 

§  808.  The  hoard  of  directors  authorize  the  execution  of  mort- 
gages —  A  stockholders'  meeting  is  not  necessary. —  This  is  now  the 
well-established  rale.  Formerly  it  was  supposed  that  a  vote  of  the 
stockholders  was  necessary,  and  it  is  still  customary  to  have  a  stock- 
holders' meeting  as  well  as  a  directors'  meeting  authorize  the  mort- 
gage. But  the  latter  only  is  necessary.*  And  the  directors'  meet- 
ing which  authorizes  the  mortgage  may  be  held  out  of  the  state  in 
which  the  corporation  is  incorporated.^ 

§  809C  The  resolutions  authorizing  tlw  mortgage. — The  terms  of 
the  resolution  authorizing  the  mortgage  should  be  as  broad  as  the 
terms  of  the  mortgage  itself.  The  better  plan  is  to  have  the  reso- 
lution embody  the  mortgage  as  a  part  of  the  resolution*  itself. 
Otherwise  there  may  be  a  controversy  as  to  whether  all  the  terms 
of  the  mortgage  were  authorized  by  the  board  of  directors.'    A 


ized  to  release  upon  the  price  thereof 
being  paid  to  the  trustee,  the  trustee 
must  apply  the  fund  in  strict  accord- 
ance with  the  terms  of  the  mortgage ; 
otherwise  he  will  be  liable,  Hollister  v. 
Stewart,  111  N.  Y.,  644  (1889).  Even 
though  the  trustees  have  made  a  serious 
mistake  in  waiving  rights  under  the 
mortgage  and  declining  to  pay  a  bond- 
holder, yet  if  they  acted  in  good  faith, 
judgment  will  be  against  them  as  trust- 
ees and  not  personally.  Id.,  holding, 
also,  that  the  trustee  will  not  be  re- 
moved but  will  be  required  to  furnish 
indemnity  for  the  past  and  futura 

1  The  directors  may  authorize  the  ex- 
ecufaon  of  bonds  and  a  mortgage  to  se- 
cure them.  The  action  of  the  stock- 
holders is  not  necessary.  Thomi^on  v, 
Natchez,  eta,  Ckx,  9  a  Rep.,  821  (Miss., 
1891).  A  mortgage  and  bonds  secured 
thereby  may  be  authorized  by  the  board 
of  dii  tore,  and  no  action  or  authoriza- 
tion by  the  stockholders  is  necessary. 
Hodder  v.  Kentucky,  etc.,  R'y,  7  Fed. 
Eep,  793  (1881).  A  vote  of  the  direct- 
ors ratifying  an  informally  executed 
mortgage  does  not  necessarily  ratify  a 
special  provision  in  it  relative  to  attor- 
neys' fees,  where  such  provision  is  not 
specia''v  called  to  the  board's  attention. 
Pacific,  eta.  Mill  o.  Dayton,  etc.,  R"yi  5 
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Fed.  Eep.,  852  (1881).  That  the  directors 
and  not  the  s'kockholders  are  the  proper 
authority  to  authorize  a  mortgage,  see, 
also,  the  following  cases :  Kelly  v.  Trust- 
ees, etc.,  58  Ala.,  489  (1877) ;  Thomas  v. 
Citizens'  Horse  R'y,  104  111.,  462  (1882); 
Hendee  v.  Pinkerton,  96  Mass.,  387; 
Wood  V.  Whalen,  93  IlL,  153  (1879);  Mc- 
Curdy's  Appeal,  65  Pa.  St,  390  {1870> 
See,  also,  §  712,  supra,  A  subsequent 
mortgagee  cannot  set  up  that  the  first 
mortgagee  foreign  corporation  had  not 
complied  with  the  law,  he  taking  sub- 
ject thereto.  Pratt's  Ex'r  v.  Nixon,  8  S. 
Rep.,  751  (Ala.,  1891). 

*  Butler  V.  Rahm,  46  Md,  541  (1877); 
Saltmarsh  v.  Spanlding,  147  Mass.,  224 
(1888);  Arras  v.  Conant,  36  Vt,  744 
(1864) ;  Coe  v.  N.  J.  Mid.  R'y,  31  N.  J. 
Eq.,  105  (1879) ;  Ohio  &  M.  R  R  v.  Mo- 
Pherson,  35  Mo.,  13  (1864) ;  Bassett  v. 
Monte  Christo,  eta,  Co.,  15  Nev.,  293 
(1880);  Wright  v.  Bundy,  11  Ind,  398 
(1858);  Hodder  v.  Kentucky,  eta,  Ca, 
supra;  Galveston  R  R  v.  Ccwdrey,  11 
Wall.,  459  (1870). 

3  Where  the  president  is  authorized  to 
execute  a  mortgage  the  usual  mortgage 
is  understood.  A  provision  that  upon 
default  in  interest  the  bondholder 
might  declare  the  principal  due  is  un- 
usual, and  hence  is  void,  but  the  rest  of 
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resolution  authorizing  a  mortgage  is  sufficient  to  sustain  such  a 
mortgage  given  two  months  la!ter.  A  resolution  recognizing  a 
prior  mortgage  is  sufficient  to  sustain  the  validity  of  such  mort- 
gage.i 

§  810.  Signing,  sealing  and  acknowledging  the  mortgage. —  A 
corporation  mortgage  should  be  drawn,  signed,  sealed  and  acknowl- 


the  mortgage  will  be  sustained.  Jesup 
V.  City  Bank,  14  Wis.,  331  (1861).  A 
resolution  authorizing  a  mortgage  on 
the  road  and  property  sustains  the 
mortgage  on  the  franchises  alsa 
Bardstown,  etc.,  R  R  u.  Metcalfe,  4 
Met  (Ky.),  199  (1863).  Where  the  di- 
rectors'authorize  a  chattel  mortgage  in 
certain  terms,  but  the  officers  execute  it 
in  materially  different  terms,  the  mort- 
gage is  void.  Kendall  v.  Bishop,  43  N. 
W.  Rep.,  645  (Mich.,  1889).  A  mortgage 
of  the  corporate  property  in  California 
without  a  prior  resolution  authorizing 
it  is  void,  although  such  resolution  is 
recited  in  the  mortgage  and  the  presi- 
dent, secretary  and  two-thirds  of  the 
stockholders  sign  it  and  the  corporate 
seal  is  attached.  Separate  assent  of  the 
directors  is  not  enough.  A  subsequent 
assessment  by  the  directors  to  pay  the 
mortgage  is  not  a  ratification.  Alta, 
etc.,  Co.  V.  Alta,  etc.,  Co.,  SI  Pac.  Rep., 
373  (Cal.,  1889).  The  fact  that  the  pro- 
ceeds of  a  mortgage  are  applied  to  the 
business  of  the  company  does  not  as 
against  other  creditors  validate  the 
mortgage  which  has  been  made  with- 
out authorization  by  the  board  of  di- 
rectors. The  absence  of  the  corporate 
seal  prevents  any  prima  facie  validity. 
Duke  V.  Markham,  10  S.  E.  Rep.,  1017 
(N.  C,  1890).  Where  the  stockholders 
build  the  road  with  their  own  money 
and  take  the  mortgage  bonds  of  the 
company  as  security  without  formal 
action  of  the  corporation  authorizing  it, 
the  bonds  are  not  good  in  their  hands, 
and  an  execution  sale  of  the  property 
comes  in  ahead  of  the  mortgage. 
McKee  r.  Grand  Rapids,  etc.,  R'y,  41 
Midi,  374  (1879).    A  mortgage  executed 


by  the  president  and  secretary  of  a  cor- 
poration, instead  of  bj'  its  trustees,  and 
without  any  formal  authorization,  is 
valid  where  there  were  'only  three 
trustees  and  two  of  them  were  the 
president  and  secretary,  and  the  money 
secured  by  the  mortgage  was  received 
by  the  corporation  and  used  for  its 
benefit,  Dexter,  Horton  &  Co.  v.  Long, 
27  Pac.  Rep.,  271  (Wash.,  1891X  A 
mortgagee  need  not  inquire  whether  a 
resolution  of  the  directors  authorizing 
a  mortgage  and  recited  therein  has  been 
actually  passed  by  them.  Manhattan, 
etc.,  Co.  V.  Boland,  18  Atl.  Rep.,  438  (Pa., 
1889).  Although  the  resolution  author- 
izing a  mortgage  does  not  specify  many 
provisions  which  are  in  it,  yet  if  these 
provisions  are  the  usual  ones  the  whole 
mortgage  is  valid.  Savannah,  etc,  R 
R  V.  Lancaster,  63  Ala.,  555  (1878). 
Under  a  general  resolution  authorizing 
a  mortgage  a  provision  may  be  inserted 
in  the  mortgage  that  the  principal  shall 
become  due  upon  default  in  the  pay- 
ment of  interest  Coe  v.  N.  J.  Midland 
R'y,  31  N.  J.  Eq.,  105  (1879).  A  vote 
authorizing  a  mortgage  on  the  road  and 
appurtenances  is  broad  enough  to  sus- 
tain a  mortgage  on  the  railroad  itself 
and  all  tfiat  belonged  to  it  as  a  railroad ; 
in  other  words,  all  the  property,  real 
and  personal.  Kennebec,  etc.,  R  R  «, 
Portland,eta,RR,59Me.,9,23(1871)i  A 
directors'  resolution  authorizing  a  mort- 
gage on  "  all  the  real  and  pei-sonal  prop- 
erty now  or  hereafter  belonging  to  the 
company  "  is  sufficient  and  covera  earn- 
ings, incomes  and  profits.  Kelly  v. 
Trustees,  etc.,  58  Ala.,  489  (1877). 

1  Shaver  v.  Hardin,  48  N.  W.  Rep.,  68 
(Iowa,  1891). 
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edged  in  substantially  the  same  way  as  a  corporate  deed.'  Imma- 
terial errors  in  respect  to  these  matters  are  not  fatal  to  the  mort- 
gage.^ The  bonds  and  mortgage  may  be  executed  outside  of  the 
state  which  incorporated  the  company.' 

"  The  omission  to  attach  the  corporate  seal  to  the  mortgages  is 
not  fatal  to  their  validity  in  equity."  Although  they  may  not  be 
good  as  legal  mortgages,  yet  the  court  will  allow  an  allegation  to 
be  added  for  their  enforcement  as  equitable  liens.* 

In  Montana  the  statute  requires  a  deed  of  trust  by  a  corporation 
to  be  accompanied  by  an  affidavit  that  the  same  has  been  made  in 
good  faith  and  without  a.ny  design  to  hinder  or  delay  creditors.'' 

Yarious  defects  in  the  authorization,  making  or  issuing  of  bonds 
and  mortgages  are  waived  where  the  corporation  accepts  the 
money  or  benefits  derived  from  such  bonds." 

'  Concerning  the  rules  as  to  deeds,  see    is  valid  where  there  were  only  three 


§  732,  supra.  As  to  the  mode  of  prov- 
ing the  execution,  see  Coe  v.  N.  J.  Mid- 
land R'y,  31  N.  J.  Eq.,  105  (1879). 

2  Although  the  mortgage  is  irregular 
in  the  mode  in  which  the  corporate 
name  is  signed  thereto,  yet  it  may  be 
good  as  an  equitable  mortgage,  and  no- 
tice to  the  trustees  of  subsequent  mort- 
gages is  sufficient.  Miller  v.  Rutland, 
etc.,  E.  R,  36  Vt,  453  (1863).  An  at- 
testation clause  in  the  mortgage,  fol- 
lowed by  the  corporate  seal  and  the 
signature  of  the  president  as  president, 
is  not  the  usual  mode  of  execution,  but 
is  sufficient.  Trustees,  etc.,  v.  McKech- 
nie,  90  N.  Y.,  618  (1883).  A  mortgage 
given  under  the  seal  of  the  corporation 
is  legally  executed ;  and  it  is  immaterial 
that  the  president  and  treasurer  signed 
it  instead  of  the  president  and  secre- 
tary as  specified  in  the  resolution  au- 
thorizing it  Whitney  v.  Union  Trust 
Co.,  65  N.  Y.,  576  (1875).  A  corporate 
mortgage  may  be  made  by  an  attorney 
of  the  corporation,  in  the  name  of  the 
corporation,  but  under  his  own  hand 
and  seal,  where  his  power  of  attorney 
was  under  the  seal  of  the  corporation. 
First  Nat'l  Bank  v.  Salem,  etc.,  Co.,  39 
Fed.  Eep.,  89  (1889).  A  mortgage  exe- 
cuted by  the  president  and  secretary  of 
a  corporation  instead  of  by  its  trustees, 
and  without  any  formal  authorization, 


trustees,  and  two  of  them  were  the  pres- 
ident ahd  secretary,  and  the  money  se- 
cured by  the  mortgage  was  received  by 
the  corporation  and  used  for  its  benefit. 
Dexter,  Horton  &  Co.  v.  Long,  27  Pac. 
Rep.,  371  (Wash.,  1891).  The  fact  that 
the  corporate  officer  who  executes  a 
mortgage  for  the  corporation  has  him- 
self a  prior  mortgage  on  the  property 
does  not  invalidate  his  lien.  Traders' 
Nat'l  Bank  v.  Mfg.  Co.,  100  N.  C,  345 
(1888). 

3  Hervey  v.  III.  Mid.  R'y,  28  Fed.  Rep., 
169  (1884);  Wright  v.  Bundy,  11  Ind., 
398  (1858).  A  mortgage  on  the  Ken- 
tucky property  of  a  Kentucky  railroad 
corporation  may  be  acknowledged  by 
the  president  in  Ohio.  Hodder  v.  Ken- 
tucky, etc.,  R'y,  7  Fed.  Rep.,  793  (1881\ 
When  not  otherwise  provided  by  stat- 
ute, a  mortgage  signed  and  acknowl- 
edged by  a  majority  of  the  board  of 
directors,  and  sealed  with  the  corporate 
seal,  is  sufficiently  executed.  Gordon  i\ 
Preston,  1  Watts,  385. 

*Allis  V.  Jones,  45  Fed.  Rep.,  148 
(1891> 

»  Teitig  V.  Boesman,  31  Pac.  Rep.,  371 
(Montana,  1892). 

BMcCurdy's  Appeal,  65  Pa.  St.,  390 
(1870),  where  there  was  no  actual  delivery 
of  the  mortgage  to  the  trustee ;  Wood  v. 
Whelen,  98  III.,  158  (1S79),  where  the 
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The  bonds  should  be  of  the  same  date  as  the  mortgage,  but  a 
variance  in  their  dates  may  be  explained  by  parol  evidence.' 

§811.  Recording  of  a  mortgage. —  A  railroad  mortgage  should 
be  recorded.  The  railroad  being  real  estate  the  mortgage  should 
be  recorded  as  a  real-estate  mortgage  in  every  county  into  which 
the  railroad  runs,  unless  the  statutes  of  the  state  provide  other- 
Avise.^  "Where  the  mortgage  covers  personal  property  also,  as  it 
generally  does,  it  should  be  recorded  as  a  chattel  mortgage,  in  ad- 
dition to  its  record  as  a  real-estate  mortgage.'    This  question  as 


mortgage  was  authorized  by  the  pro- 
moters instead  of  the  directors;  Har- 
rison V.  Annapolis,  etc.,  R.  E.,  50  Md., 
490  (1878),  where  it  was  alleged  that 
the  board  was  not  legally  constituted ; 
Singer  v.  St.  Louis,  etc.,  R  R,  6  Mo. 
App.,  427  (1879),  where  the  bonds  were 
issued  for  what  was  alleged  to  be  an 
ultra  vires  Xe&ss;  El  well  v.  Grand,  eta, 
R.  R,  67  Barb.,  83  (1874),  where  the 
terms  of  the  mortgage  differed  from 
those  authorized;  Aurora,  etc.,  Soc.  v. 
Paddock,  80  111.,  263  (1875),  where  it  was 
claimed  that  the  stockholders  as  well  as 
the  directors  must  authorize  a  mortgage ; 
Ottawa,  etc.,  Co.  v.  Murray,  15  111.,  386 
(1854),  where  the  oflScer  signed  his  own 
instead  of  the  company's  name  to  the 
bonds.  See.  also,  many  cases  in  eh. 
XLIII,  supra,  sustaining  the  authority 
of  ofiScials  who  have  been  allowed  to  as- 
sume powers  for  a  long  time;  also  eh. 
XLIV  concerning  ratilication,  etc.,  of 
ultra  vires  and  other  acts;  Lewis  v. 
Hartford  Mfg.  Co.,  56  Cona,  25  (1888), 
where  the  mortgage  was  made  by  an 
agent  without  a  vote  of  the  directors ; 
Thomas  v.  Citizens'  Horse  R'y,  104  111., 
463  (1882),  where  a  stockholders'  vote 
was  not  taken,  although  required  by 
statute.  See,  also,  §§  733-725,  supra. 
Samuel  v.  HoUiday,  1  Woolw.,  400 
(1869),  where  there  was  a  ratification  of 
the  mortgage; 

1  Although  the  bonds  are  dated  Oc- 
tober 1,  1871,  while  the  mortgage  is 
dated  October  25,  1871,  yet  parol  evi- 
dence may  show  that  these  are  the 
bonds  which  are  secured  by  the  mort- 


gage. Butler  V.  Rahm,  46  Md.,  541 
(1877). 

2  Record  may  be  made  by  leaving  for 
record  a  copy  of  the  mortgage,  which 
copy  the  clerk  has  compared  with  the 
original  and  found  to  be  correct  Coe  v. 
New  Jersey  Midland  R'y,  81  N.  J.  Eq., 
105  (1874).  It  has  been  held  that  a 
mortgage  to  the  state  made  in  pursu- 
ance of  a  public  statute  need  not  be  re- 
corded. Memphis,  etc.,  R  R.  v.  State,  37 
Ark.,  632  (1881).  A  mortgage  recorded 
but  not  properly  executed  for  record  is 
good  as  against  a  subsequent  mortgage 
which  refers  to  it  and  recognizes  it  as 
an  existing  lien.  Coe  v.  Columbus,  etc., 
R  R,  10  Ohio' St.,  372  (1859).  See,  also, 
ch.  L 

'Under  the  New  Jersey  statutes  a 
mortgage  by  a  railroad  covering  all  per- 
sonal and  real  property  need  not  be  re- 
corded as  a  chattel  mortgage.  The 
court  said:  "This  act  was  doubtless 
passed  to  put  to  rest  in  New  Jersey  the 
question  which  divided  many  of  the 
federal  and  state  courts:  whether  a 
mortgage  embracing  the  franchises,  roll- 
ing stock  and  chattels  of  a  railroad  cor- 
poration'should  be  treated  as  a  real-es- 
tate mortgage  only,  or  also  as  a  chattel 
mortgage."  Metropolitan  T.  Co.  v.  Penn- 
sylvania, etc.  R  R,  25  Fed.  Rep.,  760 
(1885).  If  the  mortgage  covers  personal 
as  well  as  real  property,  it  must  be  ac- 
knowledged and  recorded  as  a  chattel 
mortgage  also  in  order  to  cut  oflE  sutise- 
quent  lien&  Palmer  v.  Forbes,  23  III., 
301  (I860).  If  the  mortgage  is  not  re- 
corded as  a  chattel  mortgage,  then  there 
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applicable  to  rolling  stock  is  considered  elsewhere.*  An  unrecorded 
mortgage  or  lien  is  good  as  against  subsequent  incumbrances  where 
those  who  take  the  latter  take  them  with  knowledge  or  notice  of 
the  mortgage.' 


arise  the  old  and  complicated  questions 
of  whether,  the  mortgagor  remaining  in 
possession  and  continuing  to  use  the 
property,  the  mortgage  is  not  void  so 
far  as  other  creditors  are  concerned. 
See  Bank  of  Leavenworth  v.  Hunt,  11 
Wall,  391  (1870),  and  a  multitude  of  de- 
cisions on  this  subject  as  regards  the 
ordinary  chattel  mortgage. 

'Seech.  L. 

*  A  bondholder's  rights  are  superior  to 
those  of  a  judgment  creditor  who  had 
knowledge  of  the  unrecorded  mortgage 
before  he  obtained  his  judgment  But- 
ler V.  Eahm,  46  Md,  541  (1877>    It  may 


"be  added  that  under  the  recording  acts 
of  many  of  the  states  an  unrecorded 
mortgage  has  priority  over  an  attach- 
ment or  judgment  of  a  general  creditor 
whether  the  latter  had  notice  of  the 
mortgage  or  not  A  purchaser  who 
took  with  knowledge  of  an  equitable 
lien  takes  subject  to  that  lien.  Hervey 
V.  Illinois  Mid.  R'y,  28  Fed.  Rep.,  169. 
Where  the  parties  for  whose  benefit  a 
mortgage  is  given  are  directors,  they 
are  chargeable  with  notice  of  an  exist- 
ing unrecorded  chattel  mortgage.  Coe 
V.  New  Jersey  Mid.  R'y,  31  N.  J.  Eq.,  105, 
134  (1879)1 


(82) 
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A.  THE    POSITION,   DUTIES    AND    LIABIU- 

TIES  OF  THrSTEES. 

§  812.  Mortgages  in  the  shape  of  trust 
deeds  —  Reason  therefor  and 
nature  thereof  —  Mortgages  to 
bondholders  direct  —  Legality 
of  a  mortgage  deed  of  trust 

813.  Who  may  be  the  trustee? 

814.  Trastee's  certificate  on  the  bonds. 

815.  The  nature  of  the  trusteeship  and 

the  duties  of  the  trustee. 

816.  Right  ^nd  duty  of  the  trustee  to 

protect  the  mortgaged  prop- 
erty—  Purchasing  prior  liens  — 
Releasing  part  of  the  prop- 
erty —  Delivery  of  bonds  in 
trust  to  trustee. 

817.  In  the  absence  of  fraud  the  bond- 

holders are  bound  by  what  is 
done  by  the  trustee  within  the 
scope  of  his  authority  —  Notice 
■  to  the  trustee. 

818.  Compensation  of  trustees  and  re- 

irabursen>ent  of  trustees'  dis- 
bursements for  counsel,  etc. 

819.  Death,  resignation  and  removal 

of  trustees  —  Removal  under 
the  terms  of  the  mortgage. 

B.  THE   KEMEDIES    OF    THE    TEUSTEE    TO 

ENFORCE  THE  SECUBITY  —  PORE- 
CLOSUKE,  SALE  AND  TAKING  POS- 
SESSION. 

§  820.  The  trustee,  upon  default  of  the 
mortgagor,  may  sell  the  prop- 
erty, or  may  have  a  strict  fore- 
closure, or  may.  foreclose  by 
suit  in  equity,  or  may  take 
possession  and  operate  the 
Toad. 


g  831.  The  trustee  is  the  proper  party  to 
foreclose  the  mortgage  —  In  a 
trustee's  suit  to  foreclose  the 
bondholders  are  not  necessary 
parties. 

822.  Possession     of     the    mortgaged 

property  may  be  taken  by  the 
trustee  when? 

823.  Strict  foreclosure  by  the  trustee  — 

Liability  of  the  trustee. 

824.  Sale  of  the  mortgaged  property 

by  the  trustee  under  the  power 
of  sale  upon  a  default. 

C.  BONDHOLDEBS'  SUITS  TO  FORECLOSE 
AND  TO  PROTECT  OB  ENFORCE 
THEIR  RIGHTS. 

§  825.  Bondholders  may  bring  suit  to 
foreclose  where  the  trustee  de- 
clines to  do  so  after  default 

826.  Such  a  suit,  however,  cannot  be 

maintained  unless  the  trustee 
has  lirst  been  requested  to 
bring  it 

827.  Bondholders  may  foreclose  in  the 

federal  courts  if  the  requisite 
diverse  citizenship  exists. 

828.  Remedy  of   bondholders  where 

the  foreclosure  was  fraudu- 
lent —  Intervention  —  Laches. 
839.  A  bondholder  cannot  levy  an  ex- 
ecution upon  the  mortgaged 
property. 

830.  Bondholders'  suits  in  behalf  of 

all  the  bondholders  to  prevent 
waste,  etc. 

831.  Bondholders    cannot    claim   the 

benefit  of  all  contracts  made 
by  the  company  with  third 
persons. 


A.    THE    POSITION,  DUTIES   AND    LIABILITIES    OF   TRUSTEES. 

§  812.  Mortgages  in  the  shape  of  trust  deeds  —  Benson  therefor 
and  nature  thereof — Mortgages  to  hondholders  direct — Legality 
of  a  mortgage  deed  of  trust. —  Where  a  mortgage  debt  is  represented 
by  a  single  note  or  bond,  the  mortgage  itself  is  generally  made 
directly  to  the  person  to  whom  the  debt  is  payable.  But  when,  as 
in  the  case  of  corporation  mortgages,  the  debt  consists  of  a  large 
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number  of  bonds,  and  these  bonds  soon  pass  into  many  different 
hands,  a  mortgage  running  to  the  person  to  whom  the  bonds  were 
originally  issued,  or  the  subsequent  holders  of  the  bonds,  is  found 
to  be  cumbersome,  complicated  and  dangerous  as  regards  its  en- 
forcement upon  default.' 

In  England  it  is  customary  to  include  both  the  mortgage  and 
the  evidence  of  debt  in  one  instrument,  and  this  instrument  is 
called  a  debenture.  The  registration  laws  in  America  render  this 
impracticable  in  the  case  of  a  large  issue  of  bonds.^  In  consequence 
of  the  embarrassments  due  to  having  a  mortgage  run  to  the  party 
to  whom  the  bonds  are  originally  issued,  it  is  the  custom  and  uni- 
versal practice  now  to  have  the  mortgage  run  to  trustees  for  the 
benefit  of  the  bondholders.  Such  an  instrument  is  called  a  trust 
deed,  or  better  still  a  mortgage  deed  of  trust.  It  is  a  legal  way  of 
giving  a  mortgage.' 


•  Where  the  power  of  sale  runs  to  "  the 
holder  of  said  bonds  or  of  any  one  or 
more  thereof,"  the  power  of  sale  is  not 
in  the  mortgagee  but  in  the  bondholders, 
and  hence  is  void  for  indefiniteness.  If 
the  mortgagee  assigns  the  mortgage  the 
assignee  holds  it  in  trust  for  all  the  bond- 
holders. Mason  v.  York,  etc.,  R  R,  52 
Me.,  83  (1861).  In  the  cases  In  re  Bond- 
holders, etc.,  R  R,  50  Me.,  553  (1861), 
and  Mason  v.  York,  etc.,  R  R,  53  Me., 
83  (1861),  the  instrument  was  a  mortgage 
and  ran  to  a  certain  person  "and  his  as- 
signs, who  shall  become  holders  of  the 
bonds  and  coupons  hereinafter  men- 
tioned, each  in  the  ratio  of  the  bonds 
so  held  by  him."  The  mortgagee  assigned 
his  interest  to  other  parties.  The  court 
held  that  whoever  held  the  mortgage 
held  it  as  trustee  for  all  the  bondholders, 
and  that  no  one  bondholder  had  greater 
rights  therein  than  any  other.  The  court 
held  also  that  a  statute  relative  to  chang- 
ing trustees  of  railroads  does  not  apply 
to  such  a  mortgagee.  The  objection  to 
a  mortgagee  as  distinguished  from  a 
trustee  is  that  the  former  is  not  subject 
to  the  will  of  the  bondholders  to  the 
same  extent  that  the  latter  is.  Where 
a  mortgage  is  created  directly  by  a  stat- 
ute and  no  formal  instrument  is  made 
by  the  corporation  to  trustees  for  the 
bondholders,   the    mortgagees   are  the 


bondholders  themselves.  Hence  in  any 
suit  of  foreclosure  only  those  bondhold- 
ers are  bound  who  are  parties  to  the 
suit.  Youhg  V.  Montgomery,  eta,  R  R, 
3  Woods,  606  (1875).  Where  the  mort- 
gage runs  to  all  the  bondholders  in  pro- 
portion to  their  interest,  all  the  bondhold- 
ers are  necessary  parties  to  any  fore- 
closure suit  Railroad  v.  Orr,  18  Wall., 
471  (1873). 

2  See  ch.  XL VI,  supra,  concerning  de- 
bentures. "  In  the  first  place,  as  regards 
the  powers  that  were  given  to  the  com- 
pany, there  was  a  power  given  to  mort- 
gage, and  a  power  given  to  raise  money 
by  debentures ;  but  of  course  they  might, 
include  in  one  and  the  same  instrument 
a  mortgage  and  a  debenture,  whicli  was 
in  substance  a  bond,  and  a  chai-ge  upon 
this  property  for  the  sum  borrowed  on 
bond."  In  re  Panama,  etc.,  Co.,  L.  R,  5 
Ch.,  318  (1870). 

3  A  mortgage  given  by  a  corporation 
to  a  trustee  to  secure  an  issue  of  bonds 
made  by  the  corporation  is  not  such  a 
trust  estate  as  is  referred  to  in  the  stat- 
ute of  uses  and  trusts.  Eing  v.  Mer- 
chants' Ex.  Ins.  Ca,  5  N.  Y.,  547  (1851). 
"  Mortgages  to  one  person  in  trust  for 
the  benefit  of  others  have  frequently 
been  used,  and  upheld  by  the  courts ; " 
and  boads  secured  thereby  and  running 
to  the  trustee  or  bearer  are  legal.    Such 
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Such  a  trust  deed,  or  deed  of  trust,  or  mortgage  deed  of  trust,  is 
given  for  the  purpose  of  securing  debts  or  obligations.  It  is  to  all 
intents  and  purposes  a  mortgage,  and  is  subject  to  substantially  the 
same  rules  as  a  mortgage.^ 


a  trust  deed  is  a  mortgage.  The  mort- 
gage may  be  "  by  a  mortgage  directly 
to  the  creditors,  or  to  trustees  for  their 
benefit,  or  by  a  mortgage  to  secure  bonds 
issued  and  delivered  to  the  creditors,  or 
sold  to  raise  money  to  pay  them."  Car- 
penter V.  Black  Hawk,  etc.,  Co.,  65  N.  Y., 
43  (1875).  It  is  not  necessary  that  sep- 
arate mortgages  should  be  executed  to 
each  creditor  to  secure  his  debt,  but  a 
single  mortgage  to  one  or  more  persons 
in  trust  for  the  security  of  all  the  cred- 
itore  is  proper,  and  the  mortgage  may 
be  given  to  secure  bonds  issued  and  de- 
livered to  creditors  or  sold  to  raise 
money  to  pay  them.  Lord  v.  Yonkers, 
etc.,  Co.,  99  N.  Y.,  547  (1885).  A  deed  in 
trust  to  trustees,  instead  of  a  direct 
mortgage  to  bondholders,  is  good.  But- 
ler V.  Rahm,  46  Md.,  541  (1877);  Central 
Gold  Min.  Co.  v.  Piatt,  3  Daly,  263  (1870). 
It  "  is  a  mortgage  in  substance,  in  law, 
and  in  fact,  though  it  also  creates  a 
trust,"  and  the  right  of  possession  is  in 
the  mortgagor.  Southern  Pac.  E.  E.  v. 
Doyle,  8  Sawyer,  60  (1883). 

Speaking  of  deeds  in  trust  the  court 
said  in  the  case  of  Ashhurst  v.  Montour 
Iron  Co.,  35  Pa.  St,  30  (1860):  "They 
are  tripartite  in  substance  and  eflEect. 
Besides  the  two  contracting  parties  there 
are  the  creditore,  unascertained  indeed 
when  the  instrument  is  made,  but  well 
known  as  a  party  when  the  remedies 
come  to  be  discussed.  Between  them 
and  their  trustees  it  is  nothing  but  a 
trust;  between  the  trustees  and  the 
mortgagor  it  is  nothing  but  a  mortgage. 
And  if  the  creditors  be  regarded  as  the 
substantial  plaintiffs  on  this  record,  then, 
as  between  them  and  the  mortgagor, 
the  instrument  can  be  regarded  as  noth- 
ing else  than  a  mortgage."  In  the  case 
of  McLane  v.  Placerville,  etc.,  R  R,  66 
Cal.,  473  (1885),  the  court  said :  "Some 
question  is  made  aa  to  the  nature  of  the 
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instrument  sued  on.  We  think  it  a 
mortgage  executed  and  issued  in  the 
usual  mode  and  form  of  railroad  mort- 
gages. .  .  Though  executed  to  trust- 
ees, and  in  form  a  conveyance  in  trust, 
it  is  to  all  intents  a  mortgage  —  in  es- 
sence a  mortgage,  taking  the  form  usual 
with  such  securities  executed  by  rail- 
road corporations.  From  an  apparent 
necessity  and  for  the  convenience  of 
those  interested  the  security  takes  the 
form  of  a  trust  deed,  and  thus  becomes 
a  contract  between  the  corporation  and 
the  persons  who  may  become  holders  of 
the  bonds  secured  by  it,  who  are  entitled 
to  the  same  benefit  they  would  have  if 
actually  made  parties  to  the  instru- 
ment" The  deed  in  tmst  is  a  mere  se- 
curity for  the  money  obtained,  and  is  iu 
legal  effect  nothing  more  than  a  mort- 
gage, and  leaves  the  title  and  possession 
in  the  grantor  subject  to  the  lien.  Wis- 
consin, eta,  R  R.  v.  Wisconsin,  etc.,  Co., 
71  Wis.,  94  (1888).  Power  to  mortgage 
gives  power  to  make  a  deed  of  trust  in 
the  nature  of  a  mortgage.  Pullan  v. 
Cincinnati,  etc.,  R  R.,  4  Biss.,  85  (1865). 
See,  also  Jones  on  Mortgages  (4th  ed.), 
§§  1764-1771.  When  the  bondholders 
take  possession  of  the  property  covered 
by  the  deed  of  trust  they  are  equitable 
mortgagees  in  possession.  Chamberlain 
V.  Conn.,  etc.,  R  R,  54  Conn.,  473,  485 
(1887).  In  Piatt  v.  Union  Pac.  R  R,  99 
U.  S.,  48, 57  (1878),  the  court  said :  "The 
instrument  we  think,  though  in  form 
a  deed  of  trust,  was  substantially  a 
mortgaga" 

•  Same  cases ;  also,  Pullen  v.  Cincinnati 
&  C.  A.  L.  R  R,  4  Biss..  35  (1865);  Coe 
V.  Johnson,  18  Ind.,  318  (1862);  Coe  v. 
McBrown,  33  Ind.,  253  (1864);  Re  Bond- 
holders' York  &  C.  R  R  Co.,  50  Me.,  553 
(1861).  See,  also.  White  Water  Valley, 
etc.,  V.  Vallette,  31  How.,  414  (1858) ; 
Galveston  R  R  v.  Cowdrey,  11  Wall.^ 


CH.  XLVIII.J 


TBUSTEES    AND    B0NDH0LDEE8. 


[§§  813,  814. 


§813.  Who  may  he  the  trustee? —  The  trustee  or  trustees,  for 
there  may  be  more  than  one,  ma}'  be  individuals  or  may  be  a  trust 
company.  The  latter  is  generally  preferred  because  such  a  com- 
pany makes  this  a  business;  it  has  had  more  or  less  experience;  it 
gives  weight  and  stability  to  the  bonds ;  it  renders  the  expense  of 
trusteeship  more  easily  ascertainable,  and  the  trustee  does  not 
die.' 

A  statute  to  the  efifect  that  non-residents  shall  not  be  trustees  in 
mortgage  deeds  of  trust  of  property  in  the  state  is  unconstitutional.'^ 

§  814.  Trustee's  certificate  on  the  bonds. —  The  trustee  generally 
accepts  in  writing  at  the  end  of  the  deed  of  trust  the  trusteeship. 
He  also  generally  signs  a  certificate  on  the  back  of  the  bonds  to 
the  effect  that  the  bond  is  one  of  the  bonds  secured  by  the  deed  of 
trust  and  sometimes  that  the  deed  of  trust  has  been  duly  recorded. 
This  certificate,  however,  is  not  considered  a  part  of  the  bond.' 


439,  480  (1870) ;  Meyer  v.  Johnston,  53 
Ala.,  337  (1875). 

'  "  The  trustee  in  such  case  is  usually, 
if  not  always,  selected  and  appointed  by 
the  company  for  the  convenience  and 
benefit  of  itself  and  of  those  who  may 
become  the  owners  of  its  obligations. 
One  mortgage  to  the  trustee  is  all  that 
is  required,  no  matter  how  numerous 
the  holders  of  the  notes  or  bonds  se- 
cured thereby.  He  is  the  representa- 
tive of  the  common  interests  of  all  who 
may  invest  in  the  security."  Hays  v. 
Gallon,  etc.,  Co.,  29  Ohio  St.,  330  (1876). 
An  Illinois  railroac'  corporation  may 
execute  a  mortgage  to  a  New  York 
trust  company.  Hervey  v.  111.  Mid.  R'y, 
28  Fed.  Rep.,  169  (1884).  As  to  whether 
a  trust  company  has  no  power  to  hold 
as  trustee  and  vote  the  majority  of  the 
stock  of  a  great  railroad  system,  es- 
pecially where  it  is  also  the  trustee  in  a 
trust  deed  of  the  company,  see  Clarke 
V.  Central  R.  R.,  etc.,  50  Fed.  Rep.,  338 
(1892) ;  reversed.  Id.  (1893).  The  trustee 
may  be  an  ofiBoer  of  the  company. 
Ellis  V.  Boston,  etc.,  R.  R.,  107  Mass., 
1  (1871).  A  director  may  be  the  trustee 
in  a  trust  deed  executed  by  his  cor- 
poration, Bassett  v.  Moote,  etc.,  Co., 
15  Nev.,  S93  (1880).  It  is  not  necessary 
that  there  be  a  manual  delivery  of  the 
mortgage  to  the  trustee  in  order  to  con- 
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stitute  a  delivery.     McCurdy's  Appeal, 
65  Pa.  St,  290  (1870). 

2  Although  the  statutes  of  a  state  re- 
quire the  trustee  of  a  deed  in  trust  to  be 
a  resident,  yet  the  trust  deed  is  not  void 
although  the  trustee  is  a  non-resident. 
The  court,  if  necessary,  will  appoint  a 
competent  trustee  to  execute  the  trust 
A  foreclosure  will  be  decreed  without 
appointing  a  new  trustee.  A  statute 
prohibiting  citizens  of  other  states  from 
acting  as  trustee  is  unconstitutional. 
Farmers'  L.  &  T.  Co.  v.  Chicago,  etc., 
R'y,  27  Fed.  Rep.,  146  (1886).  The  In- 
diana statute  that  the  trustee  of  a  mort- 
gage shall  not  he  a  non-resident  is 
unconstitutional  and  void.  Citizens  of 
other  states  under  the  fer'eral  constitu- 
tion have  the  right  to  be  such  mort- 
gagee. Robey  v.  Smith,  30  N.  E.  Rep., 
1093  (Ind.,  1893) ;  Shirk  v.  La  Fayette, 
53  Fed.  Rep.,  857  (1893).  In  Illinois 
neither  a  domestic  nor  foreign  trust 
company  can  accept  a  tnist  until  after 
they  have  complied  with  certain  formal- 
ities and  prerequisites,  and  deposit 
$200,000  in  stocks,  bonds  or  mortgages 
with  the  state  auditor.  Until  such  com- 
pliance the  trustee  cannot  enforce  the 
trust  Pennsylvania  Co.,  etc.,  v,  Bauerle, 
33  N.  E.  Rep.,"  166  (111.,  1892). 

3  A  provision  in  the  trustee's  certifi- 
cate to  the  effect  that  "the  principal 
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§  815.  The  nature  of  the  trusteeship  and  the  duties  of  the  trustee. 
The  trustee,  when  he  accepts  the  trust,  undertakes  something  more 
than  the  receipt  of  his  compensation.  He  is  bound  to  see  that  the 
property  is  not  wasted  or  destroyed.  This  trust  is  not  a  dry, 
naked  agency,  but  is  coupled  with  important  duties.  Many  bond- 
holders rely  upon  the  trustee  to  protect  them,  and  when  it  is  con- 
sidered that  the  trustee  alone  has  a  standing  in  court  to  protect  or 
enforce  the  mortgage  security,  and  that  the  bondholders  have  no 
such  standing,  except  in  exceptional  cases,  it  is  right  that  the 
trustee  should  be  held  to  an  active  and  rigid  performance  of  duty.' 

The  duty  of  the  trustee  is  an  active  one.  He  is  not  allowed  to 
sit  quietly  by  where  there  is  danger  to  the  mortgaged  property,  or 
where  a  foreclosure  should  be  had.     The  courts  compel  the  trustee 


sum  secured  by  said  moitgage  shall  be- 
come due  in  case  the  interest  on  the 
bonds  remains  unpaid  for  four  months  " 
does  not  enable  a  bondholder  to  sue  for 
the  principal  whei'e  the  terms  of  the 
mortgage  are  inconsistent  with  such  a 
right  to  sue.  Mallory  v.  West  Shore, 
etc.,  R  R,  3  J.  &  S.,  174  (1872).  Bonds 
may  be  good,  though  not  certified  to  by 
the  trustee.  The  failure  of  the  trustee 
to  sign  certain  bonds  set  apart  for  a 
specific  purpose  may  bo  disregarded  by 
the  court  in  carrying  out  the  contract 
plan.  Atwood  v.  Shenandoah,  etc.,  R  R, 
9  S.  E.  Rep.,  748  (Va.,  1889).  The  trust- 
ee's certificate  is  not  a  part  of  the  bond, 
but  a  vendor  of  the  bond  impliedly  war- 
rants that  it  is  correct.  Edwards  v. 
Marcy,  84  Mass.,  486  (1861).  Where  the 
bonds  are  stolen  before  the  trustee's 
certificate  is  attached,  such  certificate 
being  required  by  the  terms  of  the 
bond,  the  bonds  are  void  absolutely,  and 
there  can  be  no  bona  fide  purchaser 
of  them.  Maas  v.  Missouri,  etc.,  B'y,  83 
N.  Y.,  223  (1880).  A  certificate  indorsed 
on  the  bond  is  construed  with  the  bond 
and  mortgage  as  part  and  parcel  of 
the  same  security.  Benjamin  v.  Elmira, 
etc.,  R  R,  49  Barb.,  441  (1867).  Where 
a  contract  is  to  be  approved  by  the 
trustees  befbre  it  is  valid,  the  court  can- 
not dispense  with  such  approval,  even 
though  one  of  the  trustees  has  resigned. 
Taylor  v.  Atlantic,  etc.,  E'y,  55  How. 
Pr.,  275  (1877).    The  certificate,  although 
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it  refers  to  the  trust  deed,  does  not 
thereby  give  notice  to  the  bondholder 
of  all  the  terms  of  that  deed.  Guilford 
V.  Minn.,  etc.,  R'y,  51  N.  W.  Rep.,  658 
(Minn.,  1891). 

•  As  regards  trustees,  the  court  said, 
in  Trust  National  Ins.  Co.  v.  Salisbury, 
130  Mass.,  303  (1881):  "As  the  defend- 
ants hold  the  mortgage  not  to  secure  a 
debt  due  to  themselves,  but  as  trustees 
for  the  holders  of  the  bonds  of  the  mort- 
gagor, their  duties  are  regulated  by  the 
general  rules  of  law  which  afifeot  all 
trustees,  and  whenever  they  fail  to  per- 
form them,  either  through  wilfulness, 
indifference  or  error  of  judgment,  the 
bondliolders  who  are  aggrieved  by  their 
conduct  may  obtain  relief  in  this  court 
sitting  as  a  court  of  equitj'.  .  .  . 
Among  the  duties  of  the  defendants  as 
trustees  are  these:  They  must  act  in 
good  faith  for  the  best  interests  of  the 
bondholders ;  they  must  take  care  that 
the  property  is  not  wasted  nor  depreci- 
ated ;  they  must  see  that  its  income  is 
not  improperly  diverted  from  the  pay- 
ment of  interest  on  the  mortgage  debt 
as  it  accrues ;  and  in  case  of  a  manifest 
purpose  on  the  part  of  the  mortgagor  to 
waste  or  destroy  the  property,  or  not  to 
apply  the  income  to  payment  of  inter- 
est, to  the  injury  of  the  bondholders,  it 
is  their  duty  to  enter  and  take  posses- 
sion of  the  property,  and  manage  it  for 
the  security  of  the  cestuis  que  trust. 
Perry  on  Trusts,  §  749." 
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to  act,  and  a  bondholder,  by  suit,  may  compel  the  trustee  to  act.' 
The  trustee's  duties  after  default  in  the  mortgage  are  active  and 
exacting.^  It  is  the  duty  of  the  trustee  to  act  when  occasion  re- 
quires, and  not  let  a  part  of  the  bondholders  act  for  him.  Hence, 
if  on  default  in  interest  he  allows  a  part  of  the  bondholders  to  use 
his  name  in  foreclosing,  and  other  bondholders  are  injured  thereby, 
the  latter  may  hold  the  trustee  liable  in  damages.' 

The  duty  of  the  trustee  is  to  each  bondholder  severally  and  not 
to  a  majority  of  the  bondholders.* 

It  is  fraudulent  for  the  trustee  to  enter  into  an  agreement  with 
a  part  only  of  the  bondholders  t6  get  control  of  the  property  to 
the  injury  of  the  other  bondholders.'  Bondholders  may  compel 
the  trustees  to  render  accounts  where  the  trustees  are  in  posses- 
sion of  the  property."  A  bondholder  may  compel  the  trustee  to 
record  the  mortgage.'  The  bondholders  may  hold  the  trustees 
personally  liable  for  breach  of  duty.'  The  trustee  has  a  right  to 
examine  the  books  of  the  company  where  there  has  been  a  de- 


1  See  §  830,  infra. 

^The  duties  of  the  trustee  after  a  de- 
fault occurs  are  not  only  active  and  re- 
sponsible, but  critical  and  delicate.  "  It 
not  only  is  not  a  dead,  dry  trust,  but  is 
one  of  the  most  active  and  momentous 
responsibility."  Sturges  v.  Knapp,  81 
Vt.,  1,  55  (1858). 

s  Merrill  v.  Farmers'  L.  &  T.  Co.,  24 
Hun,  297  (1881),  where  the  majority  con- 
trolled the  foreclosure,  sold  the  property 
at  a  very  low  figure  and  bought  it  in. 
Ordinarily  the  trustee  is  not  personally 
liable  where  he  acts  in  good  faith  in  the 
administration  of  the  property.  HoUis- 
ter  v.,  Stewart,  111  N.  Y.,  644  (1889). 

4  Hollister  v.  Stewart,  111  N.  Y.,  644 
(1889).  As  regards  the  trustee,  "the 
bonded  debt  is  a  unit  so  far  as  his  duties 
and  powers  are  concerned.  He  must 
regard  the  bondholders  as  a  class  and 
not  as  individuals.  He  cannot  permit, 
and  if  so  wanting  in  fidelity  to  his  trust 
as  to  be  willing,  the  courts  will  not  per- 
mit, the  least  discrimination  between 
members  of  the  same  creditor  class.'' 
Commonwealth  v.  Susquehanna,  etc., 
B.  R.,  133  Pa.  St,  306,  830  (1888). 

*  A  sale  may  be  set  aside  where  the 
>  trustee  of  the  mortgage  entered  into  a 


combination  with  part  of  the  bondhold- 
ers to  purchase  at  the  sale  at  a  small 
price  and  reorganize,  at  a  sacrifice  to 
minority  bondholders.  Sahlgard  v. 
Kennedy,  1  McCrary,  291  (1880). 

*  Bondholders  may  file  a  bill  in  equity 
for  an  accounting  by  the  trustees  in  the 
deed  of  trust,  who  have  taken  posses- 
sion of  the  property,  operated  it,  re- 
ceived net  earnings  and  turned  it  over 
to  another  company.  Dwightu  Smith, 
13  Fed.  Rep.,  50  (1883).  A  bill  in  equity 
by  bondholders  to  compel  trustees  to 
account  for  net  earnings  received  must 
allege  clearly  and  definitely  the  various 
facts  that  make  up  the  breach  of  duty. 
Dwight  V.  Smith,  9  Fed.  Rep.,  795  (1881). 

'  A  bondholder  bringing  suit  to  com- 
pel the  recording  of  the  deed  in  trust 
securing  his  bonds  must  prove  the  due 
execution  of  the  deed  in  trust  and  must 
make  subsequent  mortgagees  parties 
defendant.  Riggs  v.  Penn.,  etc.,  R.  R, 
16  Fed.  Rep.,  804  (1883). 

6  See  §  830.  The  sale  of  bonds  does 
not  carry  also  a  cause  of  action  against 
the  trustees  unless  there  is  an  assign- 
ment of  that  also.  Dwight  v.  Smith,  9 
Fed.  Rep.,  795  (1881). 
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§  816.]  TRUSTEES    AND   BONDHOLDEES.  [CH.  XLVIII. 

fault.'  The  power  and  duty  of  the  trustee  to  bid  for  the  mort- 
gaged property  at  the  foreclosure  sale  is  considered  elsewhere.^ 

Where  the  trustee  sells  trust  property  to  himself  personally,  and 
the  cestui  que  trust  are  cognizant  thereof  and  do  not  object  for  sev- 
eral years,  they  cannot  set  the  transaction  aside.' 

The  trustee  of  a  mortgage  will  be  required  to  discharge  the 
same,  where  the  bonds  secured  by  the  mortgage  are  owned  by  the 
receiver  of  the  corporation.* 

The  trustee  is  trustee  not  only  for  the  bondholders,  but  also  for 
the  corporation  mortgagor.  He  occupies  a  fiduciary  position  to- 
wards both.' 

§  816.  Bight  and  duty  of  the  trustee  to  protect  the  mortgaged 
property  —  Purchasing  prior  Mens — Releasing  pa/rt  of  the  prop- 
erty— Delivery  of  ionds  in  trust  to  trustee. —  It  is  the  right  and 
duty  of  the  trustee  to  protect  the  mortgaged  property  from  injury 
or  loss.  One  of  the  latest  and  extreme  instances  of  this  is  the 
right  of  the  trustee  to  institute  a  suit  to  declare  void  the  orders  of 
a  railroad  commission  reducing  rates  to  a  point  where  the  mort- 
gaged property  would  be  inadequate  to  pay  the  mortgage.'  It  is 
not  necessary  that  the  trustee  wait  until  there  is  a  default  in  the 
payment  of  interest  on  the  mortgage  debt.'  The  trustee  may  en- 
join the  foreclosure,  by  advertisement,  of  a  prior  mortgage  that 
has  been  paid.'    The  trustee  may  pay  off  a  prior  incumbrance  in 

1  Where  there  has  been  a  default  in  vent  the  payment  of  interest  on  the 
interest  it  is  the  duty  and  right  of  the  bonds  secured  by  the  mortgages.  Mer- 
trustee  to  examine  the  books  of  the  cantile  T.  Co.  v.  Texas,  etc.,  E'y,  51  Fed. 
company  and  the  company  is  bound  to  Rep.,  529  (1892).  In  the  case  Detroit  v. 
allow  it  Pullman  v.  Cincinnati,  etc.,  Detroit,  etc.,  R'y,  54  Fed.  Rep.,  1  (1892), 
R  R,  4  Bias..  35  (1865).  the  court  held  that  where  a  city  filed  a 

2  See  ch.  LII,  infra.  bill  for  a  decree  that  the  franchises  of 
'  Hoyt  V.  Latham,  143  U.  S.,  553(1893).     the  company  had  expired,  a  non-resident 

*  Wilson  V.  Welch,  31  N.  E.  Rep.,  713  trustee  of  the  mortgage  might  remove 
(Mass.,  1892).  the  case  into  the  federal  court  on  the 

*  A  trustee  in  possession  is  trustee  not  ground  of  local  prejudice.  In  the  case 
only  for  the  bondholders  but  also  for  Clapp  v.  City  of  Spokane,  53  Fed.  Rep., 
the  corporation.  In  a  bill  by  the  com-  515  (1892),  a  trustee  obtained  an  injunc- 
pany  to  redeem,  the  acts  of  the  trustee  tion  against  the  city  tearing  up  the 
in  breach  of  trust  as  regards  the  corpo-  tracks  for  the  purpose  of  laying  a  sewer, 
ration  may  be  set  aside.  Ashuelot  R.  R.  it  being  shown  that  the  sewer  could  be 
V.  Elliot,  57  N.  H.,  397  (1874).  laid  on  the  side  of  the  street,  and  the 

I" The  trustees  may  maintain  a  suit  in  remedy  by  injunction  was  granted  be- 

equity  to  enjoin  the  enforcement  of  a  cause  both  the  mortgagor  and  the  city 

state    statute   which    allows  the  state  itself  were  practically  insolvent 

railroad  commissioners  to  reduce  rail-  '  Id. 

road  rates  in  their  discretion,  it  being  'The  trustee   may  enjoin  a  former 

shown   that  the  reductions  made  are  mortgagee,  whose  mortgage  has  been 

rainous  to  the  companies,  and  will  pre-  paid,  from  foreclosing  by  advertisement 
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order  to  avoid  a  forced  sale  and  be  subrogated  to  such  lien.'  Where 
the  trustee  and  the  corapSny  deed  the  mortgaged  land  for  certain 
of  the  bonds  the  company  cannot  afterwards  object.^ 

The  trustee  of  course  has  no  power  to  release  any  part  of  the 
mortgaged  property  unless  expressly  authorized  so- to  do.*  Some- 
times the  bonds  are  left  with  the  trustee  to  be  thereafter  delivered 
to  certain  persons  or  on  certain  conditions.  He  is  then  a  trustee 
in  two  different  capacities.*    The  trustee  may  institute  suit  to  de- 


Tfae  effect  of  the  advertising  "  could  not 
be  otherwise  than  seriously  to  depreciate 
the  value  of  the  bonds  secured  by  the 
mortgage  to  the  plaintiffs;  and  this  in- 
jurious effect  would  be  greatly  increased 
if  a  sale  were  actually  to  be  made  in  ad- 
vance of  a  legal  determination  of  the 
respective  rights  of  the  parties."  Mur- 
dock  V.  Woodson,  3  Dill.,  188. 

1  The  trustees  in  a  mortgage  may  pay 
off  a  prior  incumbrance  in  order  to  pre- 
vent a  forced  sale  of  the  property,  and 
may  then  by  a  bill  in  equity  be  subro- 
gated to  the  lien  so  paid.  Memphis,  etc., 
R  R  w  Dow,  120  U.  S.,  387  (1887). 

2  Where  bonds  are  exchanged  for  land 
and  the  trustee  and  the  railroad  join  in 
the  deed,  the  railroad  cannot  afterwards 
say  that  the  trustees  had  no  power  to 
make  the  deed.  Wood  v.  Dubuque,  etc., 
R  R,  28  Fed.  Rep.,  910  (1886). 

'See  Fidelity,  etc.,  Co.  v.  Shenan- 
doah, etc.,  R  R,  9  S.  E.  Rep.,  180  (W. 
Va.,*  1889).  Improvements  on  mort- 
gaged real  estate  ere  subject  to  the 
mortgage,  and  the  trustee  of  the  mort- 
gage will  be  enjoined  from  waiving 
the  lien.  Gibson  r.  American,  etc.,  T. 
Co.,  58  Hun,  443  (1890).  Where  the 
bondholders  deliver  their  bonds  to  the 
trustee  under  an  agreement  by  which 
the  bonds  are  to  be  exchanged  for  a 
now  issue,  and  the  trustee  proceeds  to 
release  the  mortgage  before  the  specified 
new  issue  is  made,  the  release  is  void- 
able, and  subsequent  mortgages  are  not 
prior  in  right  where  the  trustees  of 
such  mortgages  had  substantial  notice 
of  the  facts.  Fidelity,  etc.,  Co.  v.  Shen- 
andoah, etc.,  R  R,  9  S.  E.  Hep.,  180  (W.  Va., 
1889>    Where  the  trustees  wrongfully 
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release  the  mortgages  the  bondholders 
may  file  a  bill  to  set  aside  the  releases 
and  to  foreclose,  and  two  years'  delay  is 
not  fatal  where  the  trustees  themselves 
had  filed  a  similar  bill  soon  after  the  re- 
leases were  given.  Chicago,  etc..  Land 
Co.  V.  Peck,  113  111.,'  408  (1885).  The 
bondholder  may  also  hold  the  trustee 
liable.  Id.  Where  bondholders  sue  to 
restrain  trustees  from  conveying  land, 
and  to  set  aside  certain  agreements  to 
convey,  any  conveyance  subsequent  to 
service  in  the  suit  is  subject  to  the  de- 
cree canceling  such  contracts.  The 
principle  of  lis  pendens  applies.  Union 
Trust  Co.  V.  Southern  Nav.  Co.,  130  U.  &, 
565  (1889),  where  a  mortgage  by  the 
grantee  was  held  to  be  void.  Concern- 
ing a  provision  in  the  mortgage  author- 
izing the  release,  see  §  807. 

^  Where  the  trustee  is  to  issue  the 
bonds  as  fast  as  ten-mile  sections  are 
completed,  and  the  construction  in- 
volves many  short  branphes,  each  being 
less  than  ten  miles  in  length,  they  are  to 
be  added  together  and  for  every  ten 
miles  bonds  are  to  be  issued.  Denver 
&  R  T.  R  R  D.  United  States  T.  Co.,  41 
Fed.  Rep.,  720  (1890).  The  bonds  may 
be  delivered  to  the  trustee  to  deliver  to 
creditors  upon  their  asking  for  them. 
Until  so  delivered  the  creditor  has  no 
claim  upon  them.  Hubbell  v.  Syracuse, 
etc..  Works,  14  N.  Y.  Supp.,  345  (1891). 
A  trust  company  is  a  necessary  party 
defendant  in  a  suit  to  enjoin  it  from 
issuing  bonds  in  violation  of  its  trust 
and  of  the  mortgage.  Denver,  etc.,  R 
R  V.  United  States  T.  Co.,  41  Fed.  Rep., 
720  (1890). 
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termine  the  priority  of  liens  where  a  sale,  which  is  about  to  take 
place,  would  create  a  cloud  upon  his  title.'  The  trustee  may  bring 
suit  to  enjoin  a  lease  of  the  property  in  derogation  of  the  bond- 
holders' rights,^  and  may  defend  against  liens  alleged  to  be  prior  to 
the  mortgage.'  Where  the  trustee  fails  to  properly  protect  the 
mortgaged  property  a  bondholder  may  institute  suit  in  his  stead.* 
§  817.  In  the  absence  of  fraud  the  hondholders  are  hound  iy  what 
is  done  iy  the  trustee  tvithin  the  scope  of  Ms  authority  —  Notice  to 
the  trustee. —  The  bondholders  are  bound  by  what  is  done  by  the 
trustee  In  the  foreclosure  proceedings.  They  are  bound  by  the  de- 
cree the  same  as  the  trustee  unless  fraud  is  involved  on  the  part  of 
the  trustee.^ 


'  Trustees  may  bring  suit  to  have  de- 
termined the  priority  of  mortgages 
where  another  mortgagee  claims  priority 
and  is  about  to  sell  the  property,  thereby 
creating  a  cloud  on  the  title  of  the  com- 
plaining mortgagee.  Murdock  v.  Wood- 
son, 3  Dill.,  188  (1873). 

2  In  an  action  brought  by  a  trustee  to 
enjoin  a  lease  in  derogation  of  the 
rights  of  creditors  secured  by  deed  to 
the  trustee,  the  court,  in  Phillips  v. 
Eastern  E.  R,  138  Mass.,  123  (1884), 
ordered  notice  by  publication  to  be  given 
to  creditors  so  secured. 

3  In  a  suit  to  declare  a  vendor's  lien 
of  personalty  to  be  superior  to  a  mort- 
gage given  by  the  company,  the  non- 
resident trustee  of  the  mortgage  need 
not  be  made  a  party  if  substantially  all 
the  bondholders  are  before  the  court. 
New  Chester  Water  Co.  v.  Neally  Mfg. 
Co.,  53  Fed.  Rep.,  19  (1892).  The  trustee 
cannot  remove  a  case  to  the  federal 
court  on  the  ground  that  its  controversy 
is  separable,  where  the  suit  is  to  enforce 
liens  against  the  railroad  company. 
March  v.  Atlanta,  etc.,  R  R,  53  Fed. 
Rep.,  168  (1892). 

*  See  §  830,  giving  instances  of  the  ex- 
ercise of  this  right 

5  In  the  absence  of  fraud  the  bond- 
holders are  bound  by  what  is  done  by 
their  trustee  in  foreclosure  proceedings. 
Credit  Co.  v.  Arkansas,  etc.,  R  R,  15 
Fed.  Rep.,  46  (1883).  In  the  absence  of 
fraud  or  bad  faith  the  bondholders  are 


bound  by  the  action  of  the  trustee  in 
foreclosing.  Richter  v.  Jerome,  133  U.  S., 
283  (1887) ;  Shaw  v.  Railroad,  100  U.  S., 
605  (1879).  Bondholder  is  bound  by  a 
decree  against  his  trustea  Corcoran  v. 
Chesapeake,  etc.,  Co.,  94  U.  S.,  741 
(1876).  Tlie  trustee  may  execute  a  re- 
lease of  errors  in  the  decree  and  of  the 
right  to  appeal.  If  given  in  good  faith, 
the  bondholders  are  bound  and  cannot 
appeal.  Elwell  v.  Fosdick,  134  U.  S., 
500  (1800).  Bondholders  are  bound  by 
a  decree  which  passes  upon  the  prioi-ity 
of  two  different  mortgages,  although 
only  the  trustees  were  parties  to  the 
suit  Board  of  Supervisors  v.  Mineral 
Point  R  R,  24  Wis.,  98  (1869);  McEl- 
rath  V.  Pittsburgh,  etc.,  R  R,  68  Pa.  St, 
37  (1871);  Union  T.  Co.  v.  Morrison,  135 
U.  S.,  591,  608  (1887) ;  New  Jereey,  etc.,  " 
Co.  V.  Ames,  13  N.  J.  Eq.,  507  (1859),  where 
on  foreclosure  of  the  first  mortgage, 
bondholders  under  the  second  mortgage 
were  not  allowed  to  become  parties.  In 
the  case  Farmers'  L.  &  T.  Co.  v.  Kansas 
City,  etc.,  R  R,  53  Fed.  Rep.,  182  (1892), 
the  court  held  that  the  trustee  might 
assent  to  claims  growing  out  of  labor, 
material,  etc.,  being  paid  before  the 
bondholders  were  paid,  and  that  the 
bondholders  were  bound  by  this  assent 
of  the  trustee.  The  court  said:  "The 
bondholdei-s  claiming  under  the  mort- 
gage have  no  interest  in  the  security  ex- 
cept that  which  the  trustee  holds  and 
represents,  and,  if  the  trustee  acts  in 
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In  a  suit  brought  to  have  bonds  declared  illegal  and  void,  the 
bondholders  whose  bonds  are  attacked  need  not  be  made  parties 
defendant  if  the  trustee  is  a  party  defendant.'  The  bondholder 
cannot  claim  railroad  iron  free  from  a  lien  where  the  trustee  knevv 
of  the  lien  and  impliedly  assented  thereto  when  the  iron  was  laid.^ 

In  general,  a  notice  to  the  trustee  is  sufficient  notice  to  all  the 
bondholders.'  But  there  is  a  limit  to  this  principle  of  law,  and  no- 
tice to  a  trustee  while  acting  as  director  is  not  notice  to  the  bond- 


good  faith,  whatever  binds  it  in  any 
legal  proceedings  it  begins  and  carries 
on  to  enforce  the  trust,  to  which  they 
are  not  actual  parties,  binds  them.  .  ,  . 
And  where  the  trustee  in  good  faith  as- 
sents to  terms  imposed  by  the  court  as 
a  condition  for  appointing  a  receiver, 
the  bondholders  are  bound  by  such  assent 
as  fully  and  absolutely  as  if  it  had  been 
given  by  them  in  person."  Reviewing  the 
cases.  In  the  case  PolUtz  v.  Farmers'  L. 
&  T.  Co.,  53  Fed.  Rep.,  310  (1892),  it  was 
held  that  the  trustee  represents  the 
bondholders  in  all  litigation  relative  to 
tlie  trust,  even  in  a  suit  which  resulted 
in  a  decree  that  the  property  be  reor- 
ganized without  a  foreclosure,  ample 
provision  being  made  for  the  payment 
in  full  of  those  bondholders  who  pre- 
ferred to  have  their  bonds  paid  in  cash. 
The  trustee  will  not  be  allowed  on  his 
mere  motion  to  discontinue  the  suit  to 
the  prejudice  of  parties  interested  in 
the  trust  A  bondholder  will  be  allowed 
to  intervene  and  carry  on  the  suit.  Bill 
V.  New  Albany,  etc.,  R  R.,  3  Biss.,  390 
(1870).  Although  the  trustees  are  the 
same  for  the  first  and  second  mortgagees, 
yet  in  a  suit  by  a  bondholder  under  the 
first  mortgage  to  compel  the  trustees  to 
take  possession,  he  need  not  join  the 
bondholders  under  the  second  mortgage 
as  defendants.  First  Nat'l  Ins.  Co.  v. 
Salisbury,  130  Mgss.,  303  (1881).  The 
bondholders  cannot  appeal  Sageu.  Cen- 
tral R.  R.,  98  U.  S.,  413  (1876).  See,  also, 
§849. 

1 A  decree  in  equity  canceling  bonds 
of  one  corporation  which  are  secured  by 
the  mortgage  of  another  corporation, 


the  bill  being  filed  by  the  latter  against 
the  former  company  and  against  the 
trustee  under  the  mortgage,  is  binding 
upon  all  the  bondholders,  although  they 
were  not  parties  thereto,  unless  the  de- 
cree was  fraudulent  and  collusive. 
Beals  V.  Illinois,  etc.,  R.  R,  133  IT.  S.,  290 
(1890).  The  deed  of  trust  and  bonds 
may  be  declared  invalid  in  a  suit  insti- 
tuted against  the  trustee  and  all  known 
bondholders.  Other  bondholders  can- 
not afterwards  follow  the  property  into 
other  hands.  Beals  v.  Illinois,  etc.,  R. 
R.,  27  Fed.  Rep.,  731  (1886).  Where  a 
foreclosure  is  pending,  a  few  of  the 
bondholders  cannot  bring  a  suit  to  have 
other  bonds  declared  void.  Sickles  v. 
Richardson,  28  Hun,  558  (1881).  Contra, 
Appeal  of  Harrisburg,  etc.,  R.  R.,  36  Am. 
&  Eng.  R.  R.  Cas.,  349  (Pa.,  1888).  Cf. 
Des  Moines,  etc.,  Co.  v.  West,  44  Iowa, 
33  (1876). 

2  If  iron  is  purchased  by  the  company 
on  an  agreement  that  the  vendors  shall 
retain  a  lien  on  it  and  the  trustees  of 
the  mortgage  assent  thereto,  the  mort- 
gage does  not  come  in  ahead  of  the  lien, 
although  the  iron  is  actually  laid  on  the 
tracks.  Pierce  v.  Emery,  83  N.  H.,  484 
(1856). 

3  Fidelity,  etc.,  Co.  v.  Shenandoah,  etc., 
R.  R.,  9  S.  E.  Rep.,  180  (W.  Va,  1889).  Al- 
though the  mortgage  is  irregular  in  the 
mode  in  which  the  corporate  name  is 
signed  thereto,  yet  it  may  be  good  as  an 
equitable  mortgage,  and  notice  to  the 
trustees  of  subsequent  mortgages  is  suf- 
ficient. Miller  v.  Rutland,  etc.,  R.  R,  36 
Vt,  453  (1863), 
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holders.^  An  unknown  lien  or  equity  in  the  property  is  cut  off  by 
the  mortgage,  the  same  as  by  a  deed.* 

§  818.  Compensation  of  trustees  and  reimbursement  of  trustees^ 
disbursements  for  counsel,  etc. —  The  trustee  of  a  mortgage  deed  of 
trust  is  entitled  to  reasonable  compensation  for  real  services  per- 
formed by  him.' 

If  the  court  allows  the  trustee  a  compensation  larger  than  the 
bondholders  think  reasonable,  they  may  contest  the  same,*  and 


1  Curtis  V.  Leavitt,  15  N.  Y.,  9.  194 
(1^57);  Com'ra  of  Johnson  County  v. 
Thayer,  94  U.  S.,  631  (1876),  where  no- 
tice to  the  trustee  of  defenses  to  munic- 
ipal bonds  was  held  not  to  be  notice  to 
bondholders. 

2  The  trustees  and  bondholders  with- 
out notice  are  bona  fide  purchasers  to 
the  extent  of  cutting  off  a  claim  against 
the  mortgagor  by  a  vendor  that  the  lat- 
ter In  conveying  to  the  mortgagor  made 
a  mistake  as  to  boundariea  Western, 
etc.,  Co.  V.  Peytona,  etc..  Coal  Co.,  8  W. 
Va.,  406,  441  (1875). 

'  See  Perry  on  Trusts,  vol.  II,  §§  916- 
919.  An  allowance  of  $5,000  on  account 
made  to  a  trust  company  during  the 
litigation.  Allowance  to  mortgagor  re- 
fused. Mercantile  T.  Co.  v.  Missouri, 
etc.,  R'y,  41  Fed.  Rep.,  8  (1889).  As  to 
the  compensation  of  trustees  of  a  rail- 
road mortgage  under  the  New  York 
law,  see  Dow  o.  Memphis,  etc.,  E.  R.,  32 
Fed.  Rep.,  185  (1885).  Where  In  a  fore- 
closure suit  by  a  mortgagee  of  a  whole 
system  of  railroads,  counsel  fees  and 
compensation  to  the  trustees  of  first 
mortgages  on  various  parts  of  the  sys- 
tem were  allowed,  similar  compensa- 
tion and  fees  will  be  allowed  to  one  of 
those  trustees  up  to  the  time  when  he  in- 
stituted a  separate  suit  of  foreclosure 
on  another  division  and  had  receivers 
appointed.  Central  T.  Co.  v.  Wabash, 
etc.,  R'y,  36  Fed.  Rep.,  623  (1888).  In 
the  case  of  Williams  v.  Morgan,  111 
IT.  S.,  684  (1884),  $75,000  were  allowed  to 
the  trustees;  $30,000  for  services  and 
counsel  fees  were  allowed  in  Memphis, 
etc.,  R.  R.  t).  Dow,  120  U.  S.,  287  (1887). 
Where  a  trustee  takes  a  lease  of  the 


railroad  upon  his  agreeing  to  pay  the 
principal  and  interest  of  the  bonds  and 
he  sublets  the  same  to  another  railroad 
company  on  the  same  terms,  and  the 
latter  company  defaults  and  foreclosure 
is  had,  and  the  trustee  succeeds  in  mak- 
ing the  latter  company  pay  a  large  sum 
of  interest,  he  is  entitled  to  reasonable 
compensation  and  attorneys'  fees  out  of 
the  property,  even  twenty-five  per  cent, 
of  the  amount  recovered,  he  having 
done  all  things  for  the  benefit  of  the 
property  and  the  bondholders.  Wood- 
ruff V.  N.  Y.,  etc.,  R  R,  129  N.  Y.,  27 
(1891),  the  compensation  being  com- 
puted on  the  same  basis  as  that  for  ex- 
ecutors. Compensation  to  the  trustee 
and  his  counsel  and  his  successor  in  the 
trust  was  allowed  in  Newport,  etc.. 
Bridge  Co.  v.  Douglass,  12  Bush,  678, 
721  (1877).  In  the  case  of  Coe  v.  Colum- 
bus, etc.,  R.  R,  10  Ohio  St,  872,  408 
(1859),  the  court  held  that  the  trustees 
were  not  entitled  to  compensation  out 
of  the  fund  for  their  services  and  the 
services  of  their  counsel  any  more  than 
any  mortgagee  is  entitled  thereto. 
Where  the  statutes  of  the  state  pre- 
scribe that  trustees  making  a  sale  shall 
have  two  per  cent  of  the  gross  proceeds 
as  their  compensation  for  services  of 
administration,  the  court  will  apply  this 
rule  to  trustees  selling  a  railroad  on 
foreclosure,  but  will  deduct  the  fee  of 
the  master  who  actually  made  the  sale. 
Duncan  v.  Atlantic,  eta,  R  R,  4  Hughes, 
125  ( 1881).  See,  also,  id.,  p.  150,  for  form 
of  decree. 

<  A  bondholder  or  a  purchaser  at  fore- 
closure sale  who  has  agreed  to  pay 
the  trustee's  expense  may  contest  tlie 
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appeal  from  the  decisioa  of  the  court.'  If,  however,  the  trustee 
has  performed  no  services,  or  has  refused  to  act,  he  cannot  claim 
compensation  for  services.*  A  bondholder,  however,  who  brings 
suit  to  protect  the  property,  or  to  foreclose  upon  failure  or  refusal 
of  the  trustee  to  do  so,  is  not  allowed  pay  for  his  personal  services  or 
parsonal  expenses,  but  is  allowed  payment  for  counsel  fees,  costs  and 
necessary  expenses  in  the  litigation.'  The  trustee  is  entitled  also  to 
have  his  disbursements  refunded  to  hira,  including  fees  paid  by  him 
to  his  counsel.*    But  the  trustee  cannot  claim  reimbursement  for 


amount  of  that  expense  and  may  ap- 
peal Williams  v.  Morgan,  111  TJ.  S.,  684 
(1884)i  A  bondholder  may  intervene  to 
contest  extravagant  compensation  to  the 
receiver  and  others,  where  the  trustee 
has  joined  in  a  reorganization  scheme 
of  the  majority  of  the  bondholders.  De 
Betz'a  Petition.  9  Abh.  New  Cas.,  246 
(1878)1 

1  Cowdrey  v.  Galveston,  eta,  R  R.  93 
TJ.  &,  352  (1876);  Trustees  v.  Greenough, 
105  U.  &,  527  (1881). 

2  If  the  trustee  refused  to  act,  and  was 
made  a  party  defendant,  an  allowance 
to  his  counsel  may  be  ref  ased.  Invest- 
ment Ga  V.  Ohio,  etc..  R  R,  46  Fed.  Rep., 
696  (1891X  Where  a  trustee  is  removed 
because  of  absence  from  the  country 
(Farmers',  etc.,  T.Go.v.  Hughes,  11  Hun. 
130),  he  cannot  coUect  compensation  for 
his  services.  Hughes  v.  Chicago,  etc., 
E'y,  15  J.  &  a,  531  (1881). 

'Trustees  v.  Greenough,  105  IT.  S.,  527 
(1881);  Central  R  R,  eta,  Co.  t;.  Pettus, 
113  U.  &,  116  (1885),  where  the  counsel 
for  the  creditor  was  held  to  have  a  lien 
on  the  property  even  though  the  client 
had  compromised  the  case. 

*  The  trustee  is  entitled  to  payment  of 
bis  disbursements  out  of  the  trust  fund, 
and  if  that  is  insuflBcient  to  require 
payment  thereof  from  the  bondholders. 
They  have  a  lien  on  the  property  there- 
for and  for  compensation  for  themselves 
and  their  attorney.  Bensselaer,  etc., 
R  R  n  Miller,  47  Tt,  146  (1874).  The 
trustee  is  entitled  to  have  deducted  from 
the  trust  fund  any  rent  which  has  be- 
come due  on  the  property  of  the  com- 
pany while  in  hia  possession  and  for 
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which  he  is  liable,  in  re  ExhalL  etc., 
Ca,  35  Beav.,  449  (1866).  In  the  case 
Patterson  v.  HempSeld  R  R,  1  Weekly 
Notes  of  Ca&,  127  (Pa.,  1874),  where  the 
trustee  took  possession  and  proceeded 
to  complete  the  road  by  laying  down 
rails  and  buying  iron,  and  doing  a  large 
amount  of  work,  the  court  allowed 
claims  therefor  to  come  in  ahead  of 
bonds.  The  mortgage  authorized  him 
to  preserve,  repair  and  maintain  the 
proijerty.  In  the  case  Gilman  v.  Des 
Moines,  eta,  R  R,  41  Iowa.  22  (1875), 
the  mortgage  provided  for  a  commis- 
sion of  two  per  cent  on  bonds  which 
were  paid  off  by  the  sale  of  the  mort- 
gaged land  by  the  trustees.  If  the  sales 
of  the  land  in  such  a  case  are  to  be 
made  by  the  mortgagor  and  the  pro- 
ceeds paid  to  the  trustee,  the  mor^agor 
is  entitled  to  reimbursement  of  reason- 
able expenses.  Nickerson  v.  Atchison, 
eta,  R  R,  3  McCraiy,  455  (1881).  The 
trustee,  who  is  also  receiver,  has  a  lien 
on  the  property  ahead  of  the  bondhold- 
ers for  his  reasonable  expenses,  includ- 
ing compensation  to  his  counseL  Mc- 
Lane  v.  Placerville.  eta,  R  R,  66  CaL, 
606  (1885) ;  Cowdrey  v.  Galveston,  eta, 
R  R,  93  U.  &,  352  (1876),  where  the  at- 
torney was  allowed  $2,500.  See,  also, 
Memphis,  eta,  R  R  ol  Dow,  120  U.  a, 
287  (1887).  The  solicitor  for  the  trustee 
in  a  foreclosure  suit  is  not  absolutely 
entitled  to  his  fees  from  the  fund,  and 
the  court  will  exercise  its  discretion  in 
allowing  or  refusing  payment  Robin- 
son V.  Ala.,  eta,  Ca,  51  Fed.  Rep,  268 
(1892):  The  attorneys  for  second-mort- 
gage bondholders  who  first  applied  for 
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any  expenses  except  those  incurred  in  preserving  the  property, 
unless  the  additional  expense  is  authorized  by  the  court.'  These 
disbursements,  when  large  and  when  made  in  connection  with  a 
railroad,  are  generally  met  by  the  issue  of  receiver's  certificates.^ 
The  trustee's  claim  for  services  is  not  barred  by  the  statute  of 
limitations  if  the  mortgage  still  exists.^  The  trustee  may  under 
certain  circumstances  pay  off  a  prior  lien  on  the  property,  and  he 
will  then  be  subrogated  to  that  lien  and  be  entitled  to  repayment 
out  of  the  property  which  he  holds  as  trustee.* 

§819.  Death,  resignation  and  removal  of  trustees  —  Removal 
under  the  terms  of  the  mortgage. —  If  the  trustee  dies  a  court  of 
equity  has  power  to  appoint  a  new  trustee.'  A  trustee  cannot  re- 
sign from  his  trusteeship  unless  his  resignation  is  accepted.'  The 
duties  and  office  of  the  trustees  do  not  end  so  long  as  thev  are  not 


and  obtained  a  receiver  were  allowed 
$6,000  on  account  in  Bound  v.  South 
Car.  E.  E.,  43  Fed.  Rep.,  404  (1890). 

1  Cowdrey  v.  Galveston,  etc.,  R  R,  93 
U.  S.,  353  (1876). 

2  See  §  876,  infra. 

3  Although  a  trustee's  claim  for  serv- 
ices is  barred  by  the  statute  of  limita- 


by  a  court  has  all  the  powers  to  sue  in  a 
foreign  jurisdiction  that  the  original 
trustee  had.  Glenn  v.  Soule,  23  Fed. 
Rep.,  417  (1884).  If  one  of  the  trustees 
dies  pending  suit,  the  suit  is  postponed 
until  the  vacancy  is  filled.  Shaw  i\ 
Norfolk,  etc.,  R  R,  71  Mass.,  163  (1855). 
If  the  trustee  is  dead  the  court  takes 


tions,  yet  the  mortgage  security  for  the  v  juiTsdictiou  for  foreclosure  without  ap- 


bonds  secures  him  also,  and  that  is  not 
barred  except  after  the  period  raising  a 
presumption  of  payment  He  is  enti- 
tled to  pay.' and  is  paid  before  the  bonds 
are  paid.  Smith's  Ex'rs  v.  Washington, 
etc.,  R  R,  33  Gratfc  (Va),  617  (1880). 

*  Memphis,  etc.,  R  R  m.  Dow,  130 
U.  S.,  387  (1887). 

*  The  courts  have  inherent  power  to 
remove  and  appoint  new  trustees  in  a 
mortgage.  Hale  v.  Nashua,  etc.,  R  R, 
60  N.  H.,  333  (1880).  Although  the 
mortgage  is  made  to  a  certain  person, 
his  heirs  and  assigns,  as  trustee  for  the 
bondholders,  yet  upon  the  death  of  the 
trustee  the  court  may  appoint  a  new 
one  and  the  heirs  have  no  interest 
therein.  Gibbes  v.  Greenville,  etc.,  R 
R,  13  S.  C,  338  (1879).  When  there  are 
two  trustees,  and  one  dies,  the  trust 
passes  to  the  survivor.  The  heirs  and 
representatives  of  the  deceased  trustee 
have  no  interest  in  the  deed  in  trust 
McAllister  v.  Plant,  54  Miss.,  106  (1876). 
A  trustee  substituted  in  a  deed  of  trust 
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pointing  a  new  trustee.  Gibert  v.  Wash- 
ington, etc.,  R  R,  33  Gratt  (Va.),  586, 
614  (1880).  If  one  of  the  trustees  is  dead 
and  another  is  interested  in  a  manner 
hostile  to  the  trust,  the  third  trustee  may 
bring  the  suit  for  foreclosure.  Robin- 
son V.  Alabama,  etc,  Mfg.  Co.,  48  Fed. 
Rep;,  13  (1891).  A  stockholder  cannot 
set  aside  a  foreclosure  on  the  ground 
that  the  order  substituting  new  trustees 
in  the  mortgage  in  place  of  trustees  wlio 
were  dead  was  informal,  where  five 
years  have  elapsed  since  the  sale  aud 
the  property  has  become  valuable.  God- 
win V.  Whitehead,  14  S.  E.  Rep.,  344  (Va., 
1893). 

6  Richards  v.  Merrimack,  etc.,  R  R, 
44  N.  H,  137  (1863).  A  trustee  is  not  re- 
lieved from  his  trust  by  the  mere  fact 
that  he  has  parted  with  his  qualification 
bonds.  Id.  Where  a  trustee  has  re- 
signed he  need  not  join  in  the  fore- 
closure. Coe  V.  N.  J.  Midland  R'y,  31 
N.  J.  Eq.,  105  (1879). 
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discharged,  incapacitated  or  released  by  final  distribution  of  the 
money  going  to  the  bondholders.'  It  is  generally  a  difficult  thing 
to  induce  a  court  to  remove  a  trustee.  A  court  of  equity  has  power 
to  do  so  but  will  not  readily  use  that  power.^ 

It  is,  however,  cause  for  removal  that  the  trustee  has  been  gnilty 
of  bad  faith '  or  is  incapacitated  by  reason  of  absence.^  But  the 
mere  fact  that  the  same  corporation  is  trustee  in  two  deeds  of  trust 
of  the  same  property  is  not  sufficient  cause  for  removal.*  In  some 
cases  the  trustees  are  authorized  to  name  their  successors." 


1  Knapp  V.  Railroad,  20  Wall.,  117  (1873). 

2  The  court  will  not  readily  remove  a 
trustee  in  a  deed  of  trust  McPherson 
V.  Cox,  96  U.  S.,  404  (1877). 

'  Where  it  appears  that  a  trust  com- 
pany, which  has  acted  as  trustee  under 
a  mortgage  covering  lands  in  another 
state  given  by  a  corporation  as  collateral 
to  bonds  issued  by  it,  has  acted  in  bad 
faith  in  the  prosecution  of  an  action  for 
the  foreclosure  of  the  mortgage,  and  in 
a  manner  prejudicial  to  the  interests 
and  rights  of  the  holders  of  the  bonds, 
such  trust  company,  its  officers,  agents 
and  attorneys,  will  be  enjoined  by  the 
courts  of  the  state  of  New  York  from 
taking  any  further  proceedings  in  the 
matter,  pending  the  final  hearing  and  de- 
termination of  an  action  for  its  removal 
as  a  trustee,  although  the  proceedings  in 
foreclosure  ai'e  pending  in  another  state, 
and  relate  to  real  estate  therein.  Gibson 
V.  American  L,,  etc.,  Co.,  58  Hun,  443 
(1890). 

*  Where  a  trustee  goes  abroad  to  re- 
side, a  new  trustee  may  be  substituted 
and  the  former  trustee  will  be  enjoined 
from  acting  or  bringing  suits.  Farmers' 
L.  &  T.  Co.  V.  Hughes,  11  Hun,  ISO 
(1877).  During  the  late  war  a  southern 
railroad  company  applied  to  a  court  for 
and  obtained  a  change  of  trustees  on  the 
ground  that  the  sole  trustee  lived  in 
New  York  and  was  not  fulfilling  his 
trust  The  new  trustees  acted  and  con- 
veyed lai^e  ti-aets  of  land.  Ten  years 
afterwards  the  New  York  trustee  filed 
his  petition  to  obtain  a  decree  that  he 
was  still  trustea  The  court  dismissed 
the  petition,    K^ehura  c.  Mobile,  etc., 
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R.  R,  2  Woods,  533  (1876).  But  io 
Washington,  etc.,  R  R  ii.  Alexandria, 
etc.,  R  R,  19  Gratt  (Va.),  592  (1870),  the 
court  held  that  such  an  appointment  by 
reason  of  the  old  trustee,  president  and 
directors  going  into  the  southern  army 
was  illegal  and  void,  although  the  new 
trustee  was  appointed  by  a  court  loyal 
to  the  federal  government 

s  The  fact  that  one  trust  company  is 
trustee  under  twelve  dififerent  mortgages 
executed  by  several  companies  in  one 
system  of  roads  is  not  sufficient  reason 
for  allowing  a  bondholders'  committee 
to  intervene  and  beoomea  party  plaintiff 
in  a  foreclosure  suit,  where  no  negli- 
gence on  the  part  of  the  trustee  is  shown, 
and  no  conflict  between  the  various  in- 
terests represented  by  him.  Clyde  v. 
Richmond,  etc..  Ca,  55  Fed.  Rep.,  445 
(1893).  The  court  will  not,  even  upon 
the  application  of  a  majority  of  the  first- 
mortgage  bondholders,  remove  a  trustee 
who  is  also  trustee  of  the  second  mort- 
gage and  who  is  foreclosing  both  mort- 
gages in  one  suit,  the  first  mortgage 
being  on  a  portion  of  the  whole  road. 
If  he  is  acting  in  good  faith  these  facts 
are  no  cause  for  removal,  nor  the  fact 
that  he  refuses  to  employ  counsel  named 
by  the  majority  of  the  bondholders. 
Beadleston  v.  Knapp,  13  AbU  Pr.  (N.  &), 
335  (1872). 

'>  In  the  case  of  Matthews  v.  Murchison, 
17  Fed.  Rep.,  760  (1883).  upon  a  reorgan- 
ization, the  stock  "was  to  be  held  by 
the  reconstruction  committee  for  five 
j'ears  from  November  1,  1879,  in  trust 
for  the  holdera  of  new  first-mortgage 
bonds,    .    .    .    but  the  same   may  be 
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The  mortgage  itself  frequently  provides  that  the  trustee  ipay  be 
changed  by  a  written  instrument  signed  by  a  majority  in  interest 
of  the  bondholders.*  The  statutes  of  a  state  relative  to  the  appoint- 
ment of  new  trustees  apply  to  a  railroad  mortgage  deed  of  trust.^ 


issued  sooner,  when  full  interest  upon 
second  mortgage  shall  have  been  paid, 
upon  request  in  writing  of  two-thirds 
in  amount  of  the  first-mortgage  bond- 
holders." The  trustees,  being  the  own- 
ers of  a  majority  of  the  stock  thus  held 
in  trust,  sold  that  majority  and  then  re- 
signed their  positions  as  trustees  and 
substituted  the  purchasers  as  trustees. 
The  purchasers  sold  to  still  other  parties 
and  also  resigned  their  trusteeship  and 
substituted  the  purchaser  as  trustee.  A 
minority  stock  and  bondholder  brings 
this  suit  to  remove  the  trustee.  The 
court  refused  to  do  so,  and,  after  stating 
that  the  trust  is  dififerent  from  any  that 
appears  anywhere  in  the  reports,  pro- 
ceeds to  say:  "We  do  not  think  that, 
even  if  they  did  what  the  trust  did  not 
allow,  they  did  it  with  such  dishonesty 
as  to  brand  them  as  incapable  of  hold- 
ing positions  of  trust;  and  a  fortiori 
we  do  not  think  such  incapacity  at- 
tached to  the  third  set  of  trustees,  who, 
at  the  most,  merely  accepted  the  posi- 
tions left  vacant  by  their  resignations. 
We  hold  that  the  case,  at  the  most, 
comes  under  the  head  of  misunder- 
standing, and  this  we  are  the  more  in- 
clined to  do,  as  we  have  ourselves 
experienced  great  difficulty  in  under- 
standing the  trust.  We  do  not  know 
what  may  have  been  the  purposes  of 
thfe  different  parties  to  the  creation  of 
the  trust.  The  plaintiff's  agent  rnay 
have  expected  to  protect  his  third- 
mortgage  bonds  by  it;  the  other  bond- 
holders may  have  devised  it  to  protect 
themselves  against  the  plaintiff  and 
prevent  her  from  obtaining  an  imme- 
diate control  of  the  road.  But  if  we 
look  only  at  the  terms  of  the  trust  itself, 
meagerly  as  it  is  expressed,  there  is 
enough  in  it  to  show  that  it  was  so 
written  as  to  make  a  trust  for  the  ben- 
efit of  the  holders  of  the  new  second- 


mortgage  bonds,  and  of  them  only. 
This  clause,  the  only  one  indicating  the 
purpose  of  the  trust,  shows  it.  'But 
the  same  may  be  distributed  sooner, 
when  full  interest  upon  second  mortgage 
shall  have  been  paid,'  upon  request,  and 
BO  forth.  The  purpose  indicated  is  that 
there  should  be  no  separation  of  the 
stock  from  the  second-mortgage  bonds 
for  five  years,  so  that  the  direction  of 
the  road  should  be  determined  by  the 
holders  of  those  bonds,  with  a  view  to 
the  road  being  so  controlled  as  to  earn 
income  for  this  class  of  bonds." 

1  Where  the  trust  deed  provides  that 
the  trustee  may  be  changed  by  a  speci- 
fied party,  subject  to  the  approval  of 
the  court,  no  notice  of  the  application 
for  a  change  in  the  trustee  need  be 
given  to  the  mortgagor.  Macon,  etc., 
E.  R  u  Georgia  R.  E.,  63  Ga.,  103 
(1879)l  a  provision  in  the  mortgage  for 
another  person  to  act  as  trustee  in  case 
the  regular  trustee  is  absent  from  the 
state  refers  to  a  permanent  and  not  to 
a  temporary  absencR  Equitable  Trust 
Co.  V.  Fisher,  106  111.,  189  (1883).  Where 
the  mortgage  provides  for  the  mode  of 
appointing  new  trustees,  a  subsequent 
statute  relative  to  that  subject  does  not 
apply  to  that  mortgage.  Fletcher  v. 
Rutland,  etc.,  R.  R.,  89  Vt,  633  (1858). 
A  new  trustee  cannot  act  until  he  has 
been  fully  appointed  strictly  in  accord- 
ance with  the  terms  of  the  mortgage, 
nor  can  he  then  date  back  his  notice  of 
sale  to  a  time  prior  to  his  appointment. 
Equitable  Trust  Co.  v.  Fisher,  106  111., 
189  (1883).  A  person  may  legally  pur- 
chase bonds  in  order  to  control  the 
election  of  new  trustees  of  the  mort- 
gage and  to  elect  himself.  Richards  v. 
Merrimack,  etc.,  R.  R.,  44  N.  H.,  137 
(1863). 

2  Mercantile  T.  Ca  v.  Portland,  etc., 
R.  R,  10  Fed.  Rep.,  604  (1882> 
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B.    THE   EEMEDIES   OF  THE    TEITSTEB   TO  ENPOKOE  THE   SEO0EITT FOEE- 

OLOSUEE,  SALE    AND   TAKING   POSSESSION. 

§  820.  The  trustee,  upon  default  of  the  mortgagor,  may  sell  the 
property,  or  may  have  a  strict  foreclosure,  or  may  foreclose  hy  suit 
vn  equity,  or  may  take  possession  and  operate  the  road. —  Such  is 
the  rule  wliere  the  statutes  of  the  state  wherein  the  property  is  lo- 
cated have  not  provided  otherwise.^ 

§  821.  The  trustee  is  the  proper  party  to  foreclose  the  mortgage  — 
In  a  trustee's  suit  to  foreclose  the  bondholders  are  not  necessary 
parties. — This  rule  is  due  to  two  reasons :  First,  because  the  trustee 
represents  and  acts  for  all  the  bondholders ;  second,  because  the 
bondholders  are  generally  numerous,  scattered  and  more  or  less 
unknown,  and  hence  it  would  be  impracticable  to  make  them  par- 
ties to  the  suit.^ 


J  Dow  V.  Memphis,  etc.,  E.  R,  30  Fed. 
Rep.,  260  (1884),  where  the  court  held 
that  even  ejectment  or  a  bill  in  equity 
to  put  the  mortgagee  in  possession  after 
default  would  lie.  The  mortgage  deed 
of  trust  itself  generally  contains  provis- 
ions covering  all  of  these  points.  See 
§§  794r-807,  supra.  In  McAllister  v. 
Plant,  54  Miss.,  106,  119  (1876),  the  court 
said  that  the  trustees  or  bondholders 
were  not  "confined  to  any  particular 
order  of  priority  in  resorting  to  any  one 
or  all  of  the  several  powei's  conferred 
by  the  mortgage ;  and  even  if  they  were, 
this  would  not,  as  before  remarked,  de- 
prive the  chancery  court  of  its  right  to 
foreclose  in  a  proper  case." 

'  Vose  V.  Bronson,  6  Wall.,  453  (1867). 
None  of  the  bondholders  need  be  joined 
in  a  trustee's  suit  to  foreclose.  Shaw  v. 
Norfolk,  etc.,  R  R,  71  Mass.,  163  (1855) ; 
Skiddy  v.  Atlantic,  etc.,  R  R,  3  Hughes, 
330,  350  (1878),  holding,  however,  on 
pages  343,  343,  that  if  the  bondholders 
wished  to  extend  the  time  of  payment 
the  trustees  would  not  be  allowed  to 
proceed  with  the  foi-eclosure.  Wetmore 
V.  St.  Paul,  etc.,  R  R,  1  McOrary,  466 
(1880),  where  the  court  refused  to  set 
aside  a  decree.  Where  the  number  of 
bondholders  is  large  the  trustee  may 
file  a  bill  in  his  own  name  for  the  benefit 
of  the  bondholders  to  foreclose  without 
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making  any  of  the  bondholders  parties 
to  the  suit  But  if  a  single  bondholder 
brings  the  suit  he  must  bring  in  the 
other  bondholders.  Hackensack  Water 
Co.  V.  De  Kay,  86  N.  J.  Eq.,  548  (1883). 
Although  ordinarily  the  bondholders,  as 
cestuis  que  trust,  should  be  joined  as 
parties,  yet  where  they  are  numerous 
they  need  not  all  be  made  parties,  the 
trustee  being  their  representative.  Chi- 
cago, etc.,  Land  Co.  v.  Peck,  113  111., 
408  (1885).  The  bondholders  are  not 
necessary  parties.  Railroad  ?;.  Howard, 
7. Wall.,  393,  415  (1868);  Shaw  v.  Rail- 
road, 100  U.  S.,  605  (1879),  where  thfe 
court  said :  "  The  trustee  of  a  railroad 
mortgage  represents  the  bondholders  in 
all  legal  proceedings  carried  on  by  him 
affecting  his  trust  to  which  they  are  not 
actual  parties,  and  whatever  binds  him 
if  he  acts  in  good  faith  binds  them." 
See,  also,  Boston,  etc.,  R  R  v.  Coffin,  50 
Conn.,  150,  159  (1883).  That  the  trustee 
is  the  proper  party  to  foreclose,  see,  also, 
Hays  V.  Gallon,  etc.,  Co.,  29  Ohio  St,  330 
(1876) ;  Coe  v.  Gallon,  etc.,  R  R,  10  Ohio 
St,  373  (1859) ;  Campbell  v.  Railroad,  1 
Woods,  368  (1871).  In  Vermont  it  seems 
that  some  of  the  bondholders  must  be 
joined  as  parties.  Brooks  v.  Vermont 
Central  R  R,  14  Blatch.,  463  (1878).  Al- 
though the  state  is  a  bondholder,  a  fail- 
ure to  make  it  a  party  is  not  fatal  to  the 
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If  one  of  the  trustees  refuse  to  join  in  the  suit  he  is  made  a  party 
defendant.^  The  bondholders  may  prove  their  bonds  in  the  fore- 
closure suit  without  becoming  parties  to  the  suit.'  The  remedies 
of  the  bondholders  for  fraud  in  the  foreclosure  are  discussed  else- 
where.' In  certain  cases  the  bondholders  may  appeal  from  the 
decision  of  the  court.*  In  a  suit  to  foreclose  the  trusteeship  should 
be  alleged.' 

§  822.  Possession  of  the  mortgaged  property  may  ie  taJcen  ty  the 
trustee,  when  ? —  The  trustee  of  the  mortgage  is  entitled  to  take 
possession  of  the  property  as  soon  as  the  mortgage  is  executed,  un- 
less the  mortgage  or  the  statutes  of  the  state  forbid.*  A  provision, 
however,  against  the  trustee  taking  possession  before  a  default  is 
almost  always  inserted  in  the  mortgage  itself.'  A  provision  is  also 
generally  inserted  expressly  authorizing  the  trustee  to  take  posses- 
sion whenever  a  default  occurs.  Sometimes  such  possession  upon 
default  is  provided  for  only  upon  the  written  request  of  a  specified 
number  of  the  bondholders  to  the  trustee.' 

The  possession  taken  by  the  trustee  is  for  the  purpose  of  effect- 
ing a  strict  foreclosure,'  or  to  operate  the  property  and  apply  the 


bill.  Toung  v.  Montgomery,  etc.,  E.  R, 
2  Woods,  606  (1875).  The  bondholders 
need  not  be  joined  as  parties  where  they 
are  numerous.  Hall  v.  Sullivan  R.  R, 
21  Law  Eep.,  138  (U.  a  C.  C,  1857).  A 
trustee  may  bring  suit  in  his  name  alone 
to  enforce  the  debt,  etc.  Carey  v.  Brown, 
92  U.S.,  171.(1875);  Coe  v.  Columbus, 
etc.,  R.  R  Co.,  10  Ohio  St.,  373,  410 
(1859),  holding  that  the  bondholders  are 
not  proper  parties  to  trustee  suits ;  Shaw 
V.  Norfolk,  etc.,  R  R  Co.,  71  Mass.,  163 
(1855) ;  and  Kerrison  v.  Stewart,  93  U. 
S.,  155  (1876),  to  same  efifect  In  the  case 
of  Coal  Co.  V.  Blatchford,  11  Wall.,  173, 
the  trustees  of  the  mortgage  instituted 
suit  to  foreclose.  One  of  them  was  a 
citizen  of  the  same  state  as  one  of  the 
defendants.  The  court  held  that  this 
was  fatal  to  the  jurisdiction,  and  said  in 
regard  to  the  trustees:  "So  long  as 
they  do  not  refuse  to  discharge  the 
trusts  reposed  in  them,  other  parties  are 
not  authorized  to  institute  or  prosecute 
any  proceedings  for  the  enforcement  of 
the  mortgage,  or  to  exercise  any  control 
over  them."  Heirs  of  a  deceased  trustee 
are  not   necessary  parties.      Newport, 


etc.,  Co.  V.  Douglass,  13  Bush,  673,  719 
(1877). 

iTillinghast  v.  Troy,  etc,  R  R,  48 
Hud,  430  (1888);  aff'd,  131  N.  Y.,  649. 

2  Hackensack  Water  Co.  v.  De  Kay,  36 
N.  J.  Eq.,  548  (1883). 

'See  §838. 

*  Williams  v.  Morgan,  111  U.  S.,  684 
(1883),  where  they  appealed  upon  the 
question  of  compensation  given  to  the 
trustee.  Cf.  Elwell  v.  Fosdick,  134  U.  S., 
500  (1889). 

'Trusteeship  is  sufficiently  alleged  by 
setting  forth  the  mortgage  and  alleg- 
ing that  complainants  are  the  trustees 
therein  named.  Savannah,  etc,  R  R  v. 
Lancaster,  63  Ala.,  555  (1878). 

8  See  §  796,  supra, 

'Id. 

8  See  §803,  supra 

8  See  §  823.  A  bondholder  may  upon 
a  default  compel  the  trustees  to  take 
possession,  although  thereby  "  a  great 
burden  of  labor  and  a  great  responsi- 
bility, moral  and  floancial,  will  be  im- 
posed on  the  defendants,  in  that  they 
will  be  personally  liable  for  all  injuries 
done  and  debts  incurred  to  others  in 
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profits  to  the  payment  of  the  mortgage  debt,  with  a  view  to  re- 
turning the  property  to  the  mortgagor  when  the  debt  is  paid,  or 
to  operate  the  property  until  a  foreclosure  by  suit  in  equity  has 
been  effected. 

The  trustee  is  always  disinclined  to  take  possession.  Great  risk 
and  responsibility  are  attached  to  such  an  act.  He  becomes  person- 
ally liable,  like  other  common  carriers,  for  damages  due  to  loss  or 
injury  to  freight  or  passengers,  and  becomes  liable  for  wages,  etc' 
Hence  it  is  that  the  trustee  generally  refuses  to  take  possession, 
and  prefers  to  have  a  receiver  appointed  and  a  foreclosure  by  bill 
in  equity  obtained.  Sometimes,  however,  the  court,  on  the  suit  of 
a  bondholder  for  that  purpose,  may  compel  the  trustee  to  take 
possession,''  or  may  appoint  a  receiver  instead.' 

§  823.  Strict  foreclosure  iy  the  trustee  —  lAability  of  the  trustee. 
At  an  early  day  in  New  England  this  was  a  common  remedy.  It 
is  a  harsh  remedy,  however,  and  is  not  favored  by  the  courts. 
Sometimes  it  has  been  accomplished  by  a  decree  of  a  court  that  the 
mortgagee  shall  be  entitled  to  keep  the  property  absolutely  if  the 
mortgagor  does  not  pay  the  debt  within  a  specified  time.^ 


managing  the  property."  First  Nat'l 
Ins.  Co.  V.  Salisbury,  130  Mass.,  303 
(1881).  Concerning  this  class  of  cases, 
see,  also,  §  803. 

1  See  §  833. 

2  See  §  833,  infra. 

'  After  default  a  bondholder  may  file 
a  bill  to  compel  the  trustee  to  take  pos- 
session. The  court  will  order  him  so  to 
do,  or  will  appoint  a  receiver  in  his  place. 
Wilmer  v.  Atlantic,  etc.,  R.  R,  3  Woods, 
409  (1874).  In  the  case  of  Scott  v.  Clin- 
ton, etc.,  R.  R,  6  Biss.,  539  (1876),  the 
trustees  were  put  in  possession  of  the 
property  by  the  state  court  pending 
the  foreclosure.  The  case  was  removed 
to  the  federal  court,  and  the  latter  court 
sustained  the  order  placing  the  trustees 
in  possession. 

« Where  a  strict  foreclosure  is  had  and 
the  court  decrees  title  to  the  mortgagee 
unless  the  mortgagor  redeems  within  a 
fixed  time,  the  court  may  order  the  mort- 
gagee to  pay  such  necessary  operatingex- 
penses  as  were  incurred  in  earning  the 
income  which  the  mortgagee  has  re- 
ceived. A  transferee  of  such  claims 
may  enforce  them.   Burnham  v.  Bowen, 


111  U.  S.,  776  (1884).  Although  by  the 
terms  of  the  mortgage,  on  default  of 
payment,  the  property  is  to  be  turned 
over  to  the  trustees,  and  after  eighteen 
months  is  to  vest  absolutely  in  them, 
and  although  the  court  decreed  a  deliv- 
ery and  vesting  under  this  clause,  yet  in 
this  case  a  release  of  the  right  of  re- 
demption was  obtained.  Graham  v. 
Boston,  etc.,  R  R,  118  U.  S.,  161  (1886). 
A  decree  of  strict  foreclosure  without 
finding  the  amount  due  and  without 
giving  time  to  redeem  is  void.  Clark  v. 
Reyburn,  8  Wall.,  318  (1868).  The  trust 
ees  may  iile  a  bill  for  the  strict  fore- 
closure of  the  mortgage  whereb3'  the 
trustees  take  absolute  title.  A  bond- 
holder's separate  suit  to  foreclose  and 
sell  will  be  stayed.  Stern  v.  Wisconsin 
Cent.  R  R,  1  Fed.  Rep.,  555  (1880). 
Under  the  Vermont  statutes,  where  the 
railroad  is  foreclosed  (apparently  by  a 
strict  foreclosure)  and  is  being  operated 
by  a  corporation  formed  by  the  bond- 
holders, other  bondholdholders  are  ten- 
ants in  common  of  the  railroad  with 
such  corporation  and  may  sue  for  their 
proportionate  share  of  the  income,  al- 
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lu  Connecticut  strict  foreclosure  seems  still  to  be  the  usual  mode 
of  realizing  upon  railroad  mortgages.'  The  statutes  of  many  of 
the  states  now  forbid  a  strict  foreclosure.  In  other  states  such  a 
foreclosure  is  regulated  by  statute,  and  the  procedure  is  made  some- 
what similar  to  a  foreclosure  by  advertisement  and  sale.' 


though  the  corporation  sets  up  that 
there  is  a  receivership  of  the  property 
in  a  proceeding  in  a  state  court 
Brooks  V.  Vermont,  etc.,  R  R.,  23  Fed. 
Rep.,  211  (1884).  Strict  foreclosure  is 
undesirable,  because  it  cuts  off  all  sec- 
ond, etc.,  mortgagees  and  makes  the 
iirst  mortgagees  tenants  in  common. 
Foreclosure  and  sale  may  be  ordered 
under  the  general  prayer  for  relief  al- 
though strict  foreclosure  is  asked  for. 
Sage  V.  Central  R  R,  99  U.  S.,  335 
(1878).  A  sti'ict  foreclosure  was  made 
and  decreed  by  the  court  in  Ellis  v. 
Boston,  etc.,  R  R,  107  Mass.,  1,  18 
(1871),  and  a  receiver  appointed  pending 
the  suit  for  such  foreclosure.  The 
trustee  after  default  may  file  a  bill  in 
equity  to  obtain  possession  for  the  pur- 
pose of  applying  the  railroad  and  the 
income  and  profits  thereof  to  the  pay- 
ment of  the  bonds,  no  foreclosure  being 
sought.  Shepley  v.  Atlantic,  etc.,  R  R, 
55  Me.,  395  (1868).  In  the  case  Duncan 
V.  Mobile,  etc.,  R  R,  3  Woods,  597 
(1879),  Mr.  Justice  Bradley  said:  "A 
strict  foreclosure  may  be  attended  with 
difficulties  in  those  states  where  a  mort- 
gage is  a  mere  security  and  does  not 
give  a  legal  title,  besides  which  it  places 
the  property  in  the  hands  of  a  vast  num- 
ber of  beneficiaries  whose  consent  may 
be  very  difficult  to  obtain  in  perfecting 
a  new  organization  for  conducting  the 
business." 

1  In  the  case  of  Gates  v.  Boston,  etc., 
R  R,  53  Conn.,  333,  344  (1885),  the  court 
said :  "  In  this  state,  irrespective  of  legis- 
lative or  judicial  authority  in  the  special 
instance,  the  effect  of  a  foreclosure  is  to 
vest  absolutely  the  property  of  the  mort- 
gagor in  the  mortgagee.  It  simply  outs 
off  the  right  of  redemption  existing  in 
the  mortgagor,  and  thereafter  the  mort- 


stands  with  reference  to  the 
mortgaged  property  in  the  same  rela- 
tion as  did  the  mortgagor.  He  has  the 
title  of  the  former  owner  of  the  equity 
and  nothing  more.  He  holds  the  prop- 
erty subject  to  all  charges,  duties, 
pledges  and  equities  existing  prior  to 
the  execution  of  the  mortgage  deed. 
We  have  not  adopted  the  practice  of 
Belling  the  property  upon  foreclosure." 
2  After  a  decree  of  foreclosure  and  the 
expiration  of  the  three  years  in  which 
to  redeem,  the  mortgagor  or  its  assigns 
cannot  attack  the  mortgage  on  the 
ground  that  it  was  not  properly  sealed. 
This  was  a  case  in  which  the  trustees 
took  possession  and  still  retained  it,  the 
court  having  put  them  in  possession  by 
a  decree.  Such  was  the  mode  of  fore- 
closure. Haven  v.  Gl'and,  etc.,  Co.,  94 
Mass,  337  (1866).  The  trustees,  after 
several  years,  now  file  a  bill  to  have  the 
title  declared  valid  and  to  have  the 
property  sold  for  the  benefit  of  the  bond- 
holders. The  court  sustained  the  bill. 
Id.  In  the  case  of  Kennebec,  etc.,  R  R 
V.  Portland,  etc.,  R  R,  59  Me.,  9  (1871), 
the  trustees  had  made  a  strict  foreclos- 
ure, i.  c,  had  taken  the  road  themselves 
for  the  bondholders  by  giving  public 
notice  of  intent  so  to  do  in  accordance 
with  the  statutes,  and  publishing  the 
same  and  recording  a  copy  of  the  no- 
tice as  required  by  statute.  Tliree  years' 
possession  after  this  vested  the  title  ab- 
solutely in  the  trustees.  The  court  held 
that  the  foreclosure  was  good.  In  this 
case  a  clear  statement  is  made  of  the 
various  modes  of  foreclosing  mort- 
gages, showing  that  in  those  states  where 
equity  jurisdiction  is  entirely  statutory, 
a  foreclosure  in  a  court  of  equity  was 
not  allowed  at  an  early  day.  The  only 
modes  of  foreclosure  were  "  by  entry, 
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The  chief  danger,  however,  of  a  strict  foreclosure  is  in  talfing- 
possessioii  of  the  property.  The  trustee,  generally,  dare  not  do  so. 
The  property  being  a  losing  one,  the  trustee  is  unwilling  to  tab© 
the  risks  of  operating  the  road.  He  is  liable  personally  for  any 
deficiency  in  operating  it,'  and  this  frpquently  is  a  serious  risk. 
Consequently  he  generally  refuses  to  take  possession,  even  though 
requested  to  do  so  by  the  bondholders.^  It  has  been  held,  how- 
ever, that  a  court  will  compel  him  to  take  possession.'  If  the 
trustee  desires  to  take  possession  he  may  file  a  bill  in  equity  for 
specific  performance  and  in  this  way  obtain  possession.^ 


by  consent,  by  suit  at  law,  by  entry  be- 
fore witnesses  and  by  advertisement  in 
a  newspaper."  The  mode  of  foreclosure 
sanctioned  in  Kennebec,  etc.,  R.  R.  v. 
Portland,  etc.,  R  R,  59  Me.,  20,  is  bind- 
ing on  the  federal  court  in  a  case 
involying  the  same  facts.  A  reorgan- 
ized company  is  not  liable  on  the  con- 
tracts of  the  old  company.  Intjsrest 
released  by  firgt-mortgage  seeijrity 
holders  may  be  expressly  payable  on 
other  securities,  and  yet  holders  of  the 
latter  are  not  subrogate^  to  the  njprt- 
gage  to  that  extent  Sullivan  v.  Port- 
land, etc.,  R  R,  94  V.  S.,  806  (1876). 

1  See  infra. 

2  In  the  case  of  Poland  v.  I^mpillp, 
etc.,  R  R,  52  Vt,  144  (1879),  the  trustees 
refused  to  take  possession  because,  as 
they  said,  tljey  regarded  it  "as  simply 
impossible  for  them  so  to  do  without  the 
greatest  peril  of  pecuniary  loss  and  ruin 
to  themselves." 

3  Trust  Nat'l  Ins.  Co.  v.  Salisbury,  130 
Mass.,  303  (1881). 

*  Where  the  mortgage  authorizes  the 
mortgagee  to  take  possession  upon  de- 
fault, he  may  do  so  and  may  maintain 
an  action  to  be  put  in  possession.  Sei- 
bert  V.  Minneapolis,  etc.,  R'y  Co.,  53  N. 
W.  Rep.,  1151  (Minn.,  1893).  .  Where  the 
mortgage  provides  for  the  trustees  tak- 
ing possession  upon  default,  the  trustees 
may  by  bill  in  equity  obtain  a  decree 
ordering  the  company  to  deliver  posses- 
sion of  the  road  to  them.  Shepley  v. 
Atlantic,  etc.,  R  R.,  55  Me.,  395  (1868) ; 
Shaw  V.  Norfolk,  etc.,  R  R,  71  Mass., 
163,  183  (1855).    Although  a  majority  of 
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the  bondholders  are  opposed  to  the 
trustees  equity  will  order  the  company 
to  deliver  possession  to  the  trustees. 
Sacramento,  etc.,  R.  R.  v.  Superior  Ct, 
55  Cal.,  453  (1880) ;  McLane  v.  Placer- 
ville,  etc.,  R  R„  66  Cal.,  606  (1885),  where 
the  court  appointed  the  trustee  a  re- 
ceiver and  gave  him  a  receiver's  powers. 
Where,  under  the  terms  of  a  mortgage 
the  trustee  demands  possession,  which  is 
refused,  and  he  begins  suit  to  obtain 
such  possession,  the  income  of  the  rail- 
road from  the  time  of  the  demand  be- 
longs to  the  mortgagee  and  not  to  the 
cpmpany  nor  its  creditors.  Dow  ■». 
Memphis,  etc.,  R  R,  124  U.  S.,  653  (1888); 
rev'g  20  Fed.  Repi,  768.  Where  the 
trustee  has  not  taken  and  does  not  seek 
to  take  possession  of  the  road  he  cannot 
replevy  wood  which  has  been  levied  on 
by  creditors  of  the  company.  He  must 
take  possession  of  the  whole  road  and 
property  or  none.  Coe  v.  Peacock,  14 
Ohio  St,  187  (1863).  The  trustees  under 
tlw  power  to  take  possession  and  oper- 
ate the  road  may  do  so,  and  an  execu- 
tion levied  on  personal  property  in  their 
possession  while  operating  the  road  can- 
not be  seized  under  levy  of  execution  by 
a  judgment  creditor  of  the  company. 
Palmer  v.  Forbes,  23  111.,  301  (1860). 
Earnings  prior  to  the  time  when  the 
trustee  files  a  bill  to  obtain  possession  of 
the  road  belong  to  a  judgment  creditor 
who  filed  a  bill  as  such  before  the 
trustee  filed  Ms  bill.  American  Bridge 
Co.  V.  Heidelbaeh,  94  U.  S.,  798  (1876). 
In  the  case  of  Dow  v.  Memphis,  etc.,  R 
R,  30  Fed.  Rep.,  260  (1884),  the  trustee 
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The  statutes,  however,  sometimes  provide  that  possession  can  bo 
obtained  only  upon  a  foreclosure.'  Where  the  trustees  are  in  pos- 
session after  foreclosure  they  may  make  a  lease  of  the  railroad, 
provided  the  lease  is  a  reasonable  and  desirable  one.^  While  in 
possession  he  must  build  fences  the  same  as  required  by  statute 
from  the  company.' 

Trustees  in  possession  take  the  place  practically  of  the  corpora- 
tion.    They  are  liable  for  accidents  and  loss  of  freight,  and  occupy 


filed  a  bill  to  obtain  possession  and  asked 
for  a  receiver  in  the  meantime.  It  is 
true  that  after  foreclosure  by  bill  the 
trustees  will  still  hold  the  property  as 
trustees,  nevertheless  they  will  then 
hold  it  absolutely  as  trustees  for  the 
bondholders.  Hall  v.  Sullivan  R  E.,  21 
Law  Rep.,  138  (U.  S.  C.  C,  1857). 

1  By  the  statutes  of  Minnesota  "  a 
mortgage  of  real  property  is  not  to  be 
deemed  a  conveyance  so  as  to  enable 
the  owner  of  the  mortgage  to  recover 
possession  of  the  real  property  without 
a  foreclosure."  Hence  ejectment  by  the 
mortgagee  does  not  lie  even  after  de- 
fault. But  where  the  special  charter 
allows  the  company  to  give  its  mort- 
gagee the  right  of  possession  on  com- 
mon-law conditions,  and  the  company 
does  so,  the  trustees  may  maintain  eject- 
ment and  obtain  possession.  Hence  this 
power  to  take  possession  existing,  the 
court  will  not  appoint  a  receiver  in  a 
suit  in  equity  by  the  trustees  for  fore- 
closure, there  being  no  allegation  that 
possession  to  the  trustees  is  refused.  Rice 
V.  St.  Paul,  etc.,  R  R,  24  Minn.,  464 
(1878). 

2Sturges  V.  Knapp,  31  Vt,  1,  59  (1858), 
where  the  court  passed  upon  the  reason- 
ableness of  the  various  provisions  of  the 
lease.  An  injunction  against  the  lease 
having  been  granted  in  a  bondholders' 
suit  to  set  aside  this  lease  made  by  the 
trustee,  and  the  suit  having  failed  (31 
Vt,  1),  a  bond  for  $30,000  which  was 
given  by  the  bondholder  may  be  en- 
forceil,  and  the  trustee  is  entitled  to 
damages  to  the  extent  of  rent  lost  dur- 
ing the  suit,  less  the  portion  that  would 


go  to  the  complainant  bondholders. 
Sturges  V.  Knapp,  36  Vt.,  439  (1863). 
But  no  damages  were  allowed  for  coun- 
sel fees.  Id.,  33  Vt,  486  (1860).  See, 
also,  Knapp  v.  Railroad  Co.,  20  Wall.,  117 
(1873),  holding  that,  after  a  strict  fore- 
closure, the  trustees  still  continue  to 
represent  all  the  bondholders.  But  the 
trustee  cannot  lease  the  railroad  to  an- 
other company  in  which  he  is  inter- 
ested. Ashuelot  R  R  u.  Elliott  57 
N.  a,  397  (1874).  Where  in  a  foreclosure 
suit  and  before  sale  the  corporation  and 
the  bondholders  agree  to  rent  the  rail- 
road to  another  company,  and  do  so 
rent  it  at  a  rental  which  meets  the  in- 
terest, but  leaves  nothing  for  the  unse- 
cured creditors,  the  latter  may  have  the 
railroad  subjected  to  the  payment  of 
their  debts.  Farmers',  eta,  T.  Co.  v. 
Missouri,  etc.,  R'y,  21  Fed.  Rep.,  264 
(1884).  If  the  security  is  ample  it  has 
been  held  that  the  court  may  authorize 
a  lease  without  a  foreclosure.  Bards- 
town,  etc.,  V.  Metcalfe,  4  Mete.  (Ky.),  199. 
See,  also,  §  838  concerning  defaults  for 
the  purpose  of  paying  off  the  debt 
The  court  has  no  power,  even  upon  the 
application  of  the  trustees  who  are  in 
possession  of  the  road,  to  allow  them  to 
pay  a  floating  debt  but  of  the  income, 
where  the  bondholders  do  not  expressly 
assent  thereto.  Ashuelot  R  R  v.  Elliott, 
57  N.  H.,  397  (1874). 

'.The  trustees  in  possession  under  the 
mortgage  may  be  compelled  by  specific 
performance  to  build  fences,  the  same 
that  the  company  itself  might  be  com- 
pelled. Jones  V.  Seligman,  81  N.  Y.,  190 
(1880). 
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a  dangerous  position  unless  the  property  is  abundantly  able  to 
meet  the  liabilities  arising  out  of  the  operation.^ 

§  824.  Sale  of  tlie  mortgaged  property  ly  the  trustee  under  the 
power  of  sale  upon  a  default.—  The  usual  mortgage  of  a  corpora- 
tion contains  a  provision  that  upon  default  in  any  of  the  conditions 
the  trustee  may  proceed  to  sell  the  property  at  public  sale  after  a 
specified  notice  and  advertisement  thereof  has  been  made.  This 
power  of  sale  is  an  old  mode  of  foreclosure  and  was  formerly  quite 
common.  In  most  of  the  states  the  mode  of  sale  in  such  cases  is 
regulated  by  statute.  The  remedy  is  a  summary  one,  inasmuch  as 
no  suit  in  equity  is  involved.  It  is,  however,  a  harsh  remedy  and 
is  not  particularly  favored  by  the  courts.  The  various  equities  of 
creditors  cannot  be  adjusted  in  such  a  foreclosure  as  they  may  be 
in  a  suit  in  equity  to  foreclose.  Strict  compliance  with  tbe  pro- 
visions of  the  mortgage  and  of  the  statute  is  required  where  sale 


1  Trustees  in  possession  are  liable  in 
damages  for  any  accident  that  occurs 
on  the  road  the  same  as  the  company  it- 
self would  be  liable  if  it  were  still  oper- 
ating the  road.  Daniels  v.  Hart,  118 
Mass.,  543  (1875).  In  Maine,  by  statute, 
this  liability  is  limited  to  the  extent  of 
the  moneys  held  by  the  trustees  as  trust- 
ees. Stratton  v.  Kuropean,  etc.,  E'y,  74 
Me.,  423  (1883).  The  bondholders  are 
not  liable.  The  trustees  are  not  their 
agents.  Id.  Where  a  new  corporation 
purchases  the  railroad  from  the  trustees 
who  have  foreclosed  it,  the  new  com- 
pany is  liable  in  damages  for  accidents 
during  the  time  that  the  trustees  were 
operating  the  road,  the  same  as  where 
receivers  are  opei-ating  a  road.  Stratton 
V.  European,  etc.,  B'y,  76  Me.,  269  (1884). 
Where  the  trustees  have  obtained  fore- 
closure in  the  New  York  courts  and 
have  purchased  the  road  for  the  benefit 
of  the  bondholders  and  are  operating  it, 
they  are  liable  for  loss  of  freight  the 
same  as  a  company  would  be.  Barter 
V.  Wheeler,  49  N.  H.,  9  (1869).  Neither 
the  company  nor  the  trustees  in  posses- 
sion are  liable  for  rental  on  a  spur  of 
track,  which  by  license  is  made  to  cer- 
tain mills,  and  which  is  used  for  load- 
ing, etc.  Central  Mills  Co.  v.  Hart,  134 
Mass.,  133  (1878).  The  corporation  itself 
is  liable  for  the  acts  of  the  trustees  in 


possession.  Grand  Tower,  etc.,  Co.  v. 
Ullman,  89  111.,  244  (1878).  If  the  trust- 
ees continue  to  use  the  company's  name 
in  the  business,  a  judgment  against  the 
company  for  damages  for  an  injury  done 
while  the  trustees  are  in  possession  may 
be  enfoi-ced  against  the  property  in  the 
trustees'  possession.  Wilkinson  v.  Flem- 
ing, 30  111.,  353  (1863).  The  trustees  are 
liable  for  injuries  to  passengers  the  same 
as  the  company  would  have  been  if  in 
possession,  Sprague  v.  Smith,  29  Vt, 
431  (1857);  Lamphear  v.  Buckingham, 
33  Conn.,  237  (1866);  Ballou  v.  Farnam, 
91  Mass.,  47  (1864) ;  Rogers  v.  Wheeler, 
43  N.  Y.,  598  (1871),  where  the  trustees 
were  operating  the  road  after  sale. 
Where  the  trustees  take  possession  of 
the  road  and  operate  the  same  and  after- 
wards foreclose  and  buy  the  same,  a 
claim  for  freight  earned  while  they  are 
operating  it  cannot  be  offset  by  a  note 
against  the  company  coming  due  after 
the  trustees  took  possession.  Murray  v. 
Deyo,  10  Hun,  3  (1877).  Creditoi-s  who 
by  compromise  are  made  directors  can- 
not be  held  liable  as  partners  in  the  run- 
ning of  the  road.  Beeson  v.  Lang,  85 
Pa.  St.,  197  (1877).  A  railroad  is  liable 
for  torts  although  it  has  turned  over 
the  road  to  mortgage  trustees.  Naglee 
V.  Alexandria,  etc.,  R'y,  3  S.  E.  Rep.,  869 
(Va.,  1887). 
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is  made  under  the  power  of  sale,  and  irregularities  which  are  cured 
by  a  decree  in  a  suit  for  foreclosure  are  fatal  to  a  sale  under  this 
power  of  sale.  Hence  it  is  unusual  to  foreclose  a  corporate  mort- 
gage by  a  sale  under  the  power  of  sale  and  without  a  suit  in  equity. 
Various  decisions  on  this  subject  are  given  in  the  notes  below.' 


1  The  sale  of  mortgaged  property  under 
a  power  of  sale  must  comply  strictly 
with  the  statute  or  mortgage  provisions. 
Shillaber  v.  Robinson,  97  U.  S.,  68  (1877X 
A  trustee's  sale  of  property  under  a  deed 
of  trust  is  valid  though  the  price  was 
very  small,  and  though  the  cestui  que 
t'nist,  a  corporation,  purchased.  Clark 
V.  Trust  Co.,  100  U.  S.,  149  (1879).  The 
trustee  may  enter  a  bill  for  interest. 
Macon,  etc.,  R.  R  v.  Greorgia  R.  R,  63  Ga., 
103  (1879).  A  sale  by  the  trustee  without 
a  notice  from  the  bondholders  strictly 
in  accordance  with  the  terms  of  the 
mortgage  is  illegal.  Equitable  Trust  Co. 
V.  Fisher,  106  111.,  189  (1883).  The  trustee 
should  not  sell  under  his  power  of  sale 
if  there  is  any  doubt  as  to  the  priority 
of  liens.  That  question  should  be  settled 
first  Washington,  etc.,  R.  R  v.  Alex- 
andria, etc.,  R  R,  19  Gratt.  (Va.),  592, 
616  (1870).  The  trustee  may  under  this 
provision  file  a  bill  for  specific  perform- 
ance and  to  be  put  in  possession.  The 
court  will  put  him  in  possession  as  re- 
ceiver, and  will  order  him  to  sell  the 
property  if  the  interests  of  the  parties 
call  for  a  sale.  McLane  v.  Placerville, 
etc.,  R  R,  66  Cal.,  606  (1885),  holding 
that  such  sale  may  be  ordered,  although 
the  principal  is  not  due  and  sale  is  not 
authorized  for  non-payment  of  the 
interest 

If  the  statutes  of  the  state  prohibit 
any  proceedings  by  the  mortgagee  ex- 
cept by  suit  for  foreclosure  in  equity,  a 
sale  by  the  trustees  under  the  power  of 
sale  is  illegal,  and  the  corporation  may 
make  them  account  for  the  property. 
But  it  must  offer  to  redeem,  and  long 
delay  may  be  fatal.  Its  stockholders 
must  do  the  same  if  they  sue,  and  must 
allege  a  request  to  the  corporation  to  sue. 
Samuel  v.  Holladay,  1  Woolw., .  400 
(1869).     A  sale  by  the  trustee  as  provided 


for  by  the  trust  deed  is  the  proper  rem- 
edy where  the  property  runs  into  differ- 
ent states.  The  statutes  of  any  state  in 
relation  to  foreclosure  by  advertisement 
may  be  complied  with  at  the  same  time. 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc., 
Tel.  Co.,  44  Hun,  400  (1887).  A  sale  by 
the  trustee  under  the  express  power 
of  sale  may  be  subject  to  the  mort- 
gagor's right  to  redeem.  Where  the 
trustee  may  foreclose  for  non-payment 
upon  the  request  of  a  majority  of  the 
bondholders,  he  cannot  foreclose  unless 
that  request  is  made.  Chicago,  etc., 
R  R.  V.  Fosdiok,  106  U.  S.,  47  (1882).  It 
would  seem  that  a  bona  fide  purchaser 
at  a  trustee's  sale  under  the  power  of 
sale  is  not  bound  to  investigate  whether 
the  debt  has  been  paid  or  not  But 
a  purchaser  chargeable  with  knowledge 
of  that  fact  is  not  protected.  Chicago, 
etc.,  R  R  «.  Kennedy,  70  HI,  350  (1873). 
Where  a  statute  authorizes  bonds  and 
gives  them  a  lien  on  the  company's 
property,  the  lie-n  is  held  to  have  been 
satisfied  by  a  sale  after  notice  by  the 
trustee  of  a  mortgage  given  subse- 
quently to  secure  said  bonds.  Bruns- 
wick, etc.,  It  R  u  Hughes,  52  Ga.,  557 
(1874).  In  the  case  Collins  v.  Central 
Bank,  etc.,  1  Ga.,  435  (1846)  such  a  lien 
was  upheld,  no  foreclosure  having  been 
made.  Under  a  power  of  sale  con- 
tained in  a  mortgage,  a  sale  at  public 
auction  by  the  trustee  may  be  mada 
Although  the  advertisement  of  sale  re- 
quired a  cash  payment  of  one-third,  yet 
the  mortgagee  after  the  sale  may  give 
credit  for  the  whole  if  the  mortgagor 
does  not  object  The  mortgagee  so  sell- 
ing acts  as  a  trustee  for  all  creditors, 
and  is  not  held  liable  for  errors  of  judg- 
ment and  discretion.  Markey  v.  Lang- 
ley,  92  U.  S.,  142  (1875).  A  court  of 
equity   may  order  the  trustee  to  sell 
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In  Pennsylvania  at  an  early  day,  inasmuch  as  a  bill  in  equity  to 
foreclose  a  mortgage  would  not  lie,  the  court  would  compel  the 
trustee  to  sell  under  the  power  of  sale.' 

Where  there  are  two  or  more  trustees,  a  power  of  sale  cannot 
be  exercised  by  a  part  of  them.^ 

Under  certain  circumstances  a  trustee  may  purchase  at  the  fore- 
closure sale  for  the  benefit  of  the  bondholders.  A  reorganization 
of  the  company  may  also  be  brought  about  for  the  benefit  of  the 
bondholders.     These  questions,  however,  are  discussed  elsewhere.' 


c.  bondholders'  suits   to  foeeolosb   and   to   peotect   oe  enfoeoe 

THEIR   EIGHTS. 

§  825.  Bondholders  may  hring  suit  to  foreclose  where  the  trustee 
declines  to  do  so  after  default.— This  is  a  well-established  principle 
of  law.  It  is  the  duty  of  the  trustee  to  foreclose  where  a  default 
has  taken  place.  If,  however,  he  refuses  to  do  so,  the  law  does  not 
require  the  bondholders  to  remove  the  trustee  or  file  a  bill  to  com- 
pel him  to  act ;  but  the  law  allows  the  bondholder  himself  to  file 
a  bill  for  the  foreclosure  of  the  mortgage.* 


under  the  power  of  sale  and  to  bring  the 
proceeds  into  court  for  distribution. 
Railroad  Co.  v.  Bradleys,  7  Wall.,  575 
(1868),  Sales  and  conveyances  of  parts  of 
the  mortgaged  property  by  the  trustees 
of  the  mortgages  were  upheld  in  Claflin 
V.  South  Carolina  R.  R,  8  Fed.  Rep.,  118, 
138  (1880).  Concerning  the  reasons  why 
sales  under  the  power  of  sale  are  not 
often  made,  see,  also,  Jones  on  Corpo- 
rate Bonds,  etc.,  §  29.  A  mortgage  on 
land  in  Colorado  may  provide  for  a  sale 
in  New  York  upon  default.  '  In  such  a 
case  the  sale  in  New  York  need  not  con- 
form with  the  statutes  of  New  York  in 
reference  to  such  sales  of  real  estate 
located  in  New  York.  Carpenter  v. 
Black,  etc.,  Co.,  65  N.  Y.,  43  (1875).  The 
sale  under  the  statute  extinguishes  the 
rights  of  a  second  mortgagee.  Searles  v. 
Jacksonville,  etc.,  R.  R.,  3  Woods,  631. 

1  The  trustee  of  the  mortgage,  being 
within  the  jurisdiction  of  the  court,  may 
be  authorized  and  compelled  to  sell 
whatever  interest  of  the  company  will 
pass  under  his  sale  made  in  accordance 
with  the  power  of  sale  contained  in  the 
mortgage,  although  a  part  of  the  road  is 
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in  another  state.  The  bill  in  this  case  was 
filed  by  the  trustee  and  a  bondholder. 
McElrath  v.  Pittsburgh,  etc.,  R.  R,  55 
Pa.  St.,  189  (1867).  The  court  may  order 
the  trustees  to  exercise  the  power  of 
sale  given  to  them  by  the  mortgage. 
Youngman  v.  Elmira,  etc.,  R.  R.,  65  Pa. 
St,  378  (1870).  Where  the  deed  in  trust 
makes  it  the  duty  of  the  trustees  upon 
default  to  take  possession  and  sell  the 
road,  and  they  decline  so  to  do,  the  court 
will  appoint  a  receiver.  Wilmer  v.  At- 
lanta, etc.,  R'y,  3  Woods,  409  (1874). 

2  Pennsylvania  Co.,  etc.,  v.  Bauerle,  83 
N.  E.  Rep.,  166  (111.,  1892). 

s  See  ch.  LII. 

*  If  the  trustee  declines  to  foreclose,  a 
bondholder  may  sue  and  make  him  a 
party  defendant.  Hotel  Co.  v.  Wade, 
97  U.  S.,  13  (1877).  If  the  trustee  "  neg- 
lects or  refuses  to  move,  any  bondholder 
may  proceed  by  bill  filed  on  behalf  of 
himself  and  the  other  members  of  the 
class  of  creditors  to  which  he  belongs, 
to  compel  a  sale  of  the  mortgaged  prem- 
ises, a  removal  of  the  trustee,  or  such 
other  relief  as  may  be  appropriate."  Com- 
monwealth V.  Susquehanna,  etc.,  R  R,  122 
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A  bondholder  may  bring  such  a  suit  to  foreclose,  even  though 
he  bought  his  bonds  for  that  express  purpose.'     The  holder  of 


Pa.  St,  306  (1888).  In  Campbell  v.  Rail- 
road, 1  Woods,  368  (1871),  a  part  of  the 
bondholders  brought  suit  for  foreclos- 
ure, alleging  that  one  trustee  was  in 
Europe  and  the  other  refused  to  act 
An  owner  of  five  bonds  may  file  a  bill 
alleging  the  inability  of  the  railroad  to 
pay  the  next  coupons  and  other  pressing 
debts,  the  dangers  of  attachments  and 
the  stoppage  of  business  and  the  dis- 
ruption of  the  railroad,  and  ask  for  and 
obtain  a  receiver  when  it  is  clear  that  a 
receivership  is  inevitable.  Brassey  v. 
N.  Y.,  etc.,  R.  R,  19  Fed.  Eep.,  663(1884); 
Hackensack,  etc.,  Co.  v.  De  Kay,  36  N. 
J.  Eq.,  548  (1883).  A  bondholder  may 
sue  for  foreclosure  for  non-payment  of 
interest  when  the  mortgage  is  given  to 
secure  interest  as  well  as  principal. 
Chicago,  etc.,  E.  R.  v.  Fosdick,  106  U.  S., 
47,  68  (1883).  Although  the  mortgage 
provides  that  upon  default  the  trustee, 
upon  the  request  of  one-half  in  amount 
of  the  bondholders,  shall  take  possession 
and  sell,  yet  this  does  not  prevent  fore- 
closure, and  if  the  trustee  refuses  to 
foreclose  a  bondholder  may  file  a  bill 
to  compel  him  to  take  possession  and 
foreclose.  First  National  Insurance  Co. 
V.  Salisbury,  130  Mass.,  303  (1881). 
Where  the  trustee  intends  to  sell  only 
such  part  of  the  railroad  as  is  within 
one  state,  a  bondholder  may  file  a  bill 
to  compel  him  to  sell  the  whole  road  at 
one  time.  The  federal  court  has  juris- 
diction over  the  entire  line.  Randolph 
V.  Wilmington,  etc.,  R.  R,  11  Phil.,  502 
(U.  S.  C.  C,  1876).  See,  also.  Mercantile 
T.  Co.  V.  Lamoille,  etc.,  R  R,  16  Blatch., 
334. 

If  the  trustees  are  officers  of  the  com- 
pany, and  hence  have  adverse  interests, 
any  bondholder  may  file  a  bill  to  fore- 
close making  the  trustees  parties  de- 
fendant Webb  V.  Vermont  etc.,  R  R, 
9  Fed.  Rep.,  793 ;  S.  C,  20  Blatch.,  218 
(1881).  Where  the  trustees'  foreclosure 
is  collusive  and  brought  for  the  purpose 


of  paying  off  bonds  bearing  a  high  rate 
of  interest,  a  bondholder  may  stop  it  by 
buying  all  bonds  which  desire  the  fore- 
closure. Tillinghast  v.  Troy,  etc.,  R  R, 
48  Hun,  420  (1888).  A  bondholder  may 
bring  suit  to  foreclose  where  the  mort- 
gage was  made  to  the  individual,  not  as 
trustee  but  as  an  individual,  who  first 
took  the  bonds,  and  a  request  to  sue 
need  not  be  made  to  him.  Mason  v. 
York,  etc.,  R  R,  53  Me.,  82,  107  (1861), 
holding  also  that  all  the  bondholders 
need  not  be  joined.  If  bonds  are  o.wned 
by  two  or  more  jointly,  one  of  them 
cannot  bring  a  bondholder's  suit  unless 
the  other  joint  owners  join.  Messcha- 
ert  V.  Kennedy,  4  McCrary,  133  (1883). 
A  second  mortgage  is  not  foreclosed 
and  wiped  out  by  a  foreclosure  of  the 
first  mortgage,  even  though  the  second 
mortgagee  is  a  party  defendant  to  the 
suit,  where  the  orders  and  decree  in  the 
suit  do  not  foreclose  all  rights  under 
the  second  mortgage.  Bondholders  un- 
der the  second  mortgage  may  subse- 
quently assert  their  rights  under  such 
second  mortgage.  Simmons  v.  Taylor, 
23  Fed.  Rep.,  849  (1885).  In  Galveston 
R  R  V.  Cowdrey,  11  Wall.,  459  (1870), 
foreclosure  by  bondholders  was  sus- 
tained because  the  trustees  were  dead. 
Bonds  issued  in  Wisconsin  in  pledge  for 
a  debt  of  the  company  with  the  stipula- 
tion that  they  should  be  accounted  for 
at  least  seventy-five  cents  on  the  dollar 
are  void  and  the  pledgor  cannot  main- 
tain a  bill  in  equity  to  enforce  their  lien 
by  reason  of  the  bonds.  Pflster  v.  Mil- 
waukee, etc.,  R'y  Co.,  53  N.  W.  Rep.,  27 
(Wis.,  1893).  A  bondholder  may  join  in 
his  suit  to  foreclose  a  cause  of  action  in 
which  he  claims  bonds  held  by  others. 
Hale  V.  Nashua,  eta,  R  R,  60  N.  H., 
333  (1880). 

1 A  bondholder's  foreclosure  is  valid, 
even  though  he  purchased  the  bonds 
at  the  instigation  of  certain  interests 
hostile  to  the  railroad,  and  even  though 
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past-due  coupons  has  also  the  same  right  to  foreclose  that  a  bond- 
holder has.  In  fact,  it  usually  is  on  past-due  coupons  that  the  suit 
is  commenced.*  A  pledgee  of  bonds  may  bring  suit  for  foreclosure 
the  same  as  the  pledgor  might  do.'  In  regard  to  costs  and  di- 
bursements,  one  person  suing  for  the  benefit  of  himself  and  others 
is  entitled  to  reimbursements  if  he  succeeds,  but  to  no  contribution 
if  he  fails  in  the  suit.'  The  right  of  bondholders  to  appeal  from 
the  decision  of  the  court  is  considered  elsewhere.* 

§  826.  Such  a  suit,  however,  cannot  he  maintained  unless  the  trustee 
has  first  heen  requested  to  hring  it—  The  proper  person  to  foreclose 
is  the  trustee  to  whom  the  deed  of  trust  runs.  Unless  he  refuses 
or  neglects  to  perform  his  duty,  his  cestui  que  trust,  the  bondhold- 
ers, have  no  standing  in  court.  Hence  the  bondholder  must  in 
good  faith  place  the  matter  before  the  trustee  and  ask  him  to  com- 
mence suit.  If  the  trustee  then  refuse  or  decline  to  do  so  the  bond- 
holder may  sue.  But  the  bondholder  in  his  bill  of  complaint  must 
allege  the  request  to  the  trustee  and  the  refusal  or  neglect  of  the 
trustee  to  act.'    Such  a  suit  brought  by  a  bondholder  must  be  for 


he  expects  those  interests  to  protect 
him  from  loss.  If  he  owns  the  bonds 
himself,  this  is  sufficient.  McFadden  y. 
May's  Landing,  etc.,  R.  R,  33  Atl.  Rep., 
933  (N.  J.,  1891).  .  See,  also,  §  736,  mpra. 

'  A  foreclosure  suit  may  be  instituted 
by  holders  of  past-due  coupons.  Farm- 
ers' L.  &  T.  Co.  V.  Chicago,  etc.,  R'y,  37 
Fed.  Rep.,  146  (1886) ;  Hotel  Co.  v.  Wade, 
97  U.  S.,  13  (1877),  where  a  coupon-holder 
foreclosed,  making  the  trustees  and 
other  coupon-holders  and  bondholders 
co-defendants;  Alexander  v.  Central 
R.  R.  of  Iowa,  3  Dill.,  487  (1874),  to  the 
same  effect.  Although  the  holders  of 
coupons  waive  default  and  agree  to  give 
time,  yet,  the  agreement  being  without 
consideration,  they  may  change  their 
minds  and  ipsist  upon  payment  or  a 
foreclosure  for  non-payment  of  the  in- 
terest Union  T.  Co.  v.  St  Louis,  etc., 
R'y,  5  Dill.,  1  (1878). 

2  Parties  holding  bonds  as  collateral 
security  may  foreclose  the  same  as 
owners  of  bonds.  Chicago,  etc.,  Land 
Co.  V.  Peck,  113  111.,  408,  439  (1885). 
Pledgee  may  compel  foreclosure.  Mc- 
Curdy's  Appeal,  65  Pa.  St.,  390  (1870) ; 
Morton  v.  N.  O.,  etc.,  R'y,  79  Ala.,  590 ; 
Oilman  v.  N.  0.,  etc.,  Ry,  73  Ala.,  566 ; 
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Jesup  V.  City  Bank,  14  Wis.,  331,  where 
the  corporation  itself  was  the  pledgor. 
Where  the  pledgees  of  bonds  join  with 
the  trustee  in  foreclosure,  the  pledgor 
must  be  joined.  Ackerson  v.  Lodi,  etc., 
R.  R.,  38  N.  J.  Eq.,  543  (1877). 

SHobbs  V.  McLean,  117  U.  S.,  567 
(1886).    See,  also,  §  748,  mpra. 

*  See  §  849. 

5  The  bondholder  must  allege  and 
prove  a  request  to  the  trustee  to  bring 
the  suit.  Morgan  v.  Kansas,  etc.,  iJ'y, 
15  Fed.  Rep.,  55  (1883).  The  case  of 
Davies  v.  N.  Y.  Concert  Co.,  41  Hun, 
493,  was  the  ordinary  case  of  a  fore- 
closure suit  instituted  by  a  bondholder 
upon  the  refusal  of  the  trustee  to  insti- 
tute the  suit.  The  court,  however,  held 
that  the  bondholder's  suit  would  not  lie, 
inasmuch  as  the  right  to  foreclose  had 
not  yet  accrued,  and  inasmuch  as  the 
request  to  the  trustee  did  not  specificaljy 
state  the  failure  of  the  mortgagor  to 
pay  taxes,  one  of  the  grounds  upon 
which  the  suit  for  foreclosure  was  insti- 
tuted. In  Weeijen  v.  Vibbard,  5  Hun, 
365  (1875),  a  bondholder's  suit  to  restrain 
two  of  the  three  trustees  from  a  breach 
of  trust  failed  because  no  request  to 
bring  the  suit  had  been  made  to  the 
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himself  and  all  other  bondholders.'     It  is  not  necessary  to  make 
'  all  the  bondholders  parties  to  the  suit.^    The  other  bondholders, 
however,  maj"  at  any  time,  upon  proper  application,  become  parties 
to  the  suit.' 


third  trustee.  If  the  trustee  has  com- 
menced foreclosure,  and  all  but  one  of 
the  bondholders  propose  to  enter  a  de- 
cree avoiding  foreclosure  and  providing 
for  a  reorganization,  that  bondholder 
may  insist  upon  a  foreclosure,  but  he 
cannot  bring  a  separate  suit  for  that 
purpose.  Stern  v.  Wisconsin  Central 
R  R.,  1  Fed.  Rep.,  555  (1880).  That  a 
bondholder  may  foreclose  after  a  re- 
quest to  the  trustee,  see,  also,  Wilmer  v. 
Atlanta,  etc.,  R  R  Co.,  3  Woods,  409 
(1875) ;  Galveston  R  R  u.  Cowdrey,  id., 
459  (1870),  where  the  trustees  were  dead 
and  the  bondholders  suod;  Western 
R  R  Co.  V.  Nolan,  48  N.  Y.,  513  (1872), 
where  the  suit  of  the  cestui  que  trust  to 
set  aside  a  tax  failed  because  no  request 
to  the  trustees  had  been  made  and  the 
latter  had  not  been  made  co-defendants. 
Bondholders  may  foreclose  where  the 
trustee  has  become  the  assignee  of  all 
the  coi'porate  property,  and  hence  has 
interests  adverse  to  the  bondholders. 
American,  etc.,  Co.  v.  Kentucky,  etc., 
Co.,  51  Fed.  Rep.,  826  (1892).  A  single 
bondholder  may  foreclose  for  his  inter- 
est where  the  trustees  refuse  to  proceed, 
even  though  the  mortgage  provides  that 
the  trustees  shall  foreclose  upon  the  re- 
quest of  a  majority  of  the  bondholders 
in  amount.  Beekman  v.  Hudson,  etc., 
E'y,  35  Fed.  Rep.,  3  (1888).  A  bondholder 
may  commence  an  action  of  foreclosure 
where  the  trustee  is  insane  and  incom- 
petent to  do  so.  Ittinger  v.  Persian,  etc., 
Co.,  66  Hun,  94  (1892).  A  bondholder 
may  foreclose  if  a  mortgagor  unreason- 
ably neglects  or  refuses  to  do  so.  A 
provision  in  the  mortgage  that  no  pro- 
ceedings in  law  or  equity  shall  be  taken 
by  any  bondholder  secured  thereby,  to 
foreclose  the  equity  of  redemption  in- 
dependently of  the  trustee,  until  after 
the  refusal  of  the  trustee  to  comply 
with  a  requisition  first  made  upon  bim 


by  the  holders  of  a  certain  percentage 
of  the  bonds  secured  by  such  mortgage, 
is  reasonable  and  valid.  Where  such 
provision  exists,  a  single  bondholder 
cannot  commence  suit  to  foreclose. 
Seibert  v.  Minneapolis,  etc.,  R'y  Co.,  53 
N.  W.  Rep.,  1134  (Minn.,  1893).   C/.|  804. 

1  A  bondholder  who  forecloses  does  so 
for  the  benefit  of  all  the  bondholders 
and  not  of  himself  alone.  Hackensack 
Water  Co.  v.  Be  Kay,  36  N.  J.  Eq.,  548 
(1888).  The  holder  of  any  one  of  a  series 
of  bonds  secured  by  a  mortgage  made 
to  trustees  may,  on  refusal  of  the  trustees 
so  to  do,  maintain  a  suit  for  the  fore- 
closure of  the  mortgage,  for  default  in 
the  payment  of  interest  "Such  suit 
ordinarily  should  be  brought  by  the 
bondholder  in  behalf  of  himself  and  all 
other  bondholders,  but  an  averment  to 
this  effect  is  unnecessary  when  default 
has  been  made  only  on  the  bonds  held 
by  complainant"  McFadden  v.  May's 
Landing  &  E  H.  C.  R  Co.,  33  Atl.  Rep., 
933  (N.  J.,  1891).  A  bondholder  may 
foreclosa  Martin  v.  Somerville,  etc, 
Co.,  27  How.  Pr.,  161  (CT.  S.  G  C,  1863). 
But  he  does  so  for  the  benefit  of  all 
bondholders,  and  they  may  come  in  as 
defendants  or  petitioners    Id. 

2  Wilmer  v.  Atlantic,  etc.,  R'y,  3 
Woods,  447  (1875).  In  Carpenter  v.  Canal 
Co.,  35  Ohio  St,  307  (1880),  a  foreclosure 
by  a  part  of  the  bondholdei-s  in  behalf 
of  all  was  held  to  bind  the  other  bond- 
holders. The  other  bondholders  may, 
however,  be  made  defendants  in  the  suit 
Hotel  Co.  V.  Wade,  97  U.  S.,  13  (1877). 

'  New  Orleans,  etc.,  R'y  v.  Parker,  143 
U.  S.,  43  (1893).  In  a  bondholder's  suit 
to  foreclose  other  bondholders  may  come 
in.  First  Nat'l  Ins.  Co.  v.  Salisbury,  13 
Mass.,  303  (1881).  In  a  suit  of  foreclos- 
ure brought  by  bondholders,  other  bond- 
holders may  come  in  at  any  time,  evea 
after  the  case  has  gone  to  the  upper 
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Although  one  bondholder  brings  suit  to  foreclose  in  behalf  of 
all  bondholders,  yet  he  will  not  be  allowed  to  obtain  any  advan- 
tage over  them.  He  must  see  that  the  sale  is  conducted  fairly 
and  that  all  are  treated  alike.^  Where  a  bondholder  forecloses  and 
by  collusion  buys  in  the  property  at  an  inadequate  price,  he  may 
be  held  liable  for  the  value  of  the  property.^ 

The  trustee  himself  is  a  necessary  party  defendant.  Otherwise 
the  trustee  might  bring  another  suit  and  the  first  suit  be  of  no 
avail.  In  addition  to  this,  all  the  bondholders  are  bound  if  the 
trustee  is  made  a  party  defendant.' 

If  the  trustee,  however,  prefers  to  take  up  the  suit  and  carry  it 
on,  he  may  apply  to  be  made  a  party  complainant.  After  becom- 
ing one  of  the  complainants,  the  trustee  controls  the  conduct  of 
the  case.  So,  also,  where  the  trustee  files  a  bill  of  foreclosure, 
after  a  bondholder  has'  filed  such  a  bill,  the  court  will  consolidate 
the  two  and  allow  the  trustee  to  control  the  case.' 


court  en  appeal.    In  re  Chlckering,  56 
Vt,  82  (1883).  ' 

1 A  bondholder  cannot  by  foreclosing 
•obtain  any  advantage  over  other  bond- 
holders who  are  secured  by  the  same 
mortgage.  He  must  allow  other  bond- 
holders to  intervene  and  must  protect 
them  equally  in  the  decree.  New  Or- 
leans, etc.,  R'y  V.  Parker,  143  U.  S.,  43 
<1893),  holding  that  a  decree  ordering  a 
sale  for  the  sole  benefit  of  a  few  bond- 
holders was  invalid.  To  same  eilect, 
Jackson  v.  Ludeling,  21  Wall.,  616  (1874) ; 
S.  C,  99  U.  S.,  .^13  (1878) ;  New  Orleans 
R  R.  t).  Morgan,  10  Wall,  256  (1869). 

2  Ittinger  v.  Persian,  etc.,  Co.,  66  Hun, 
94  (1893). 

'  In  a  suit  by  the  bondholders  for  an 
accounting  and  foreclosure,  the  trustees 
of  the  deed  of  trust  are  necessary  par- 
ties defendant.  Mercantile  T.  Co.  v. 
Portland,  etc.,  R  R,  10  Fed.  Rep.,  604 
(1883).  In  a  bondholdei-'s  suit  to  com- 
pel the  corporation  to  apply  its  eai-n- 
ings  to  the  payment  of  the  bonds,  the 
trustee  of  the  deed  of  trust  is  a  neces- 
sary party.  Barry  v.  Missouri,  etc.,  R'y, 
33  Fed.  Rep.,  631  (1884).  In  a  bondhold- 
er's suit  the  trustee  is  a  proper  party 
defendant  Mass.,  etc.,  Ins.  Co.  v.  Chi- 
cago, etc.,  R  R.,  13  Fed.  Rep.,  857  (1882). 
A  non-resident  ttustee  is  not  a  neces- 


sary party  to  a  bondholder's  suit,  where 
the  other  four  trustees  of  the  deed  in 
trust  have  been  served.  Stewart  v.  Ches- 
apeake, etc.,  Co.,  1  Fed.  Rep.,  361  (1880). 
In  Hale  V.  Nashua,  etc.,  R.  R,  60  N.  H., 
333  (1880),  bondholders  brought  the  suit 
to  foreclose,  two  of  the  three  trustees 
being  in  collusion  with  the  corporation 
t6  the  injury  of  the  bondholdere.  The 
court  ordered  the  appointment  of  two 
new  trustees  and  the  bringing  them  in 
as  parties.  The  trustee  having  obtained 
judgment,  the  bonds  are  merged  in  the 
judgment.  A  foreclosure  obtained  by 
a  bondholder  who  does  not  make  the 
trustee  a  party  defendant  does  not  bind 
the  trustee  or  other  bondholders,  and 
receiver's  certificates,  allowances,  etc., 
in  such  an  action  fall.  Laches  is  no  bar 
unless  the  facts  were  fully  known.  Ste- 
vens V.  Union  T.  Co.,  11  N.  Y.  Supp.,  368 
(1890).  But  in  an  action  by  an  income 
bondholder  to  compel  the  corporation 
to  ascertain  the  amount  of  income,  as 
required  by  the  terms  of  the  mortgage, 
the  trustee  is  not  a  necessary  party. 
Spies  V.  Chicago,  etc.,  R  R,  30  Fed. 
Rep.,  397  (1887). 

*  Trustees  who  are  admitted  as  parties 
in  a  bondholder's  suit  to  foreclose  con- 
trol the  case  thereafter.  Richards  v. 
Chesapeake,  etc.,  R.  R.,  1  Hughes,  38 
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§  827.  BondJiolders  may  foreclose  in  the  federal  courts  if  the 
requisite  diverse  citizenship  exists. —  Such  is  the  established  rule, 
and  it  is  an  important  one.'  In  these  days  nearly  all  important 
railroad  foreclosures  are  brought  in  the  federal  courts.  This  is 
done  in  order  to  include  the  whole  road,  although  it  runs  into  sev- 
eral states ;  also  to  obtain  one  receiver  only ;  also  to  secure  a  de- 
cision free  from  prejudice  or  local  influence ;  and  also  to  obtain 
the  benefit  of  the  established  tendency  of  the  federal  courts  to 
confirm  and  enforce  bonds  instead  of  allowing  a  repudiation 
thereof.    Hence,  a  bondholder  who  brings  a  foreclosure  suit  gen- 


(1876),  where  the  jurisdiction  evea  was 
was  destroyed  by  the  trustees  coming 
in.  The  trustee  may  file  a  bill  to  fore- 
clpse  after  the  bondholder's  bill  is  filed, 
and  then  the  two  suits  will  be  consoli- 
dated and  the  trustee  controls,  the  case. 
Farmers'  L.  &  T.  Co.  v.  Central  E.  R.,  11 
West.  Jur.,  428  (U.  S.  C.  C,  1877). 

1  Although  a  foreclosure  suit  on  an- 
other mortgage,  which  is  claimed  to  be 
a  first  mortgage,  is  pending  in  the  state 
court  and  a  receiver  has  been  appointed, 
yet  a  bondholder  may  commence  another 
foreclosure  suit  in  the  federal  court, 
setting  up  that  the  trustees  of  his  mort- 
gage, which  he  claims  is  prior  to  the 
above-named  mortgage,  are  committing 
a  breach  of  trust,  one  carrying  on  the 
suit  in  the  state  court  and  the  other  act- 
ing as  receiver  therein.  No  request  to 
the  trustees  to  bring  the  suit  is  neces- 
sary. The  federal  court,  however,  will 
not  appoint  a  receiver  in  such  a  case. 
Mercantile  T.  Co.  v.  Lamoille,  etc.,  R.  R., 
16  Blatch.,  334  (1879).  In  the  case  of 
Brooks  V.  Vermont^  etc.,  E.  R.,  14 
Blatch.,  463  (1878),  the  court  held  that  a 
bondholder  might  institute  a  suit  in  the 
federal  court  for  foreclosure,  even 
though  the  trustee  had  already  insti- 
tuted a  suit  for  the  same  purpose  in  the 
state  court  This  case,  however,  both  in 
its  reasoning  and  its  conclusions,  can 
hardly  be  considered  correct.  Where 
foreclosure  is  commenced  in  the  federal 
court,  and  then  by  agreement  of  nearly 
all  the  bondholders  a  plan  of  reorgani- 
zation is  adopted  and  approved  by  the 
court  and  is  acted  on  by  nearly  all  the 


parties,  the  suit  not  being  formally  dis- 
continued but  apparently  abandoned, 
the  suit  continues  nevertheless,  and  a 
subsequent  foreclosure  by  the  trustee  in 
a  state  court  gives  no  rights  to  a  pur- 
chaser at  the  foreclosure  sale  as  against 
a  bondholder  who  did  not  take  part  in 
the  reorganization.  He  may  revive  and 
proceed  with  the  case  in  the  federal 
court  Bill  V.  New  Albany,  etc.,  R.  R., 
a  Biss.,  390  (1870).  If  the  trustees  de- 
cline to  act  then  the  bondholders  may 
bring  suit  They  may  sue  in  the  federal 
court  if  they  are  citizens  of  states  other 
than  the  states  wherein  the  trustees  and 
corporation  are  citizens.  If  -one  of  the 
complainants  is  a  citizen  of  the  same 
state  as  any  defendant  the  bill  may  be 
dismissed  as  to  him  and  proceed  as  to 
the  others.  Nebraska,  etc.,  Nat'l  Bank 
V.  Nebraska,  etc.,  Co.,  14  Fed.  Rep.,  763 
(1883).  Although  a  foreclosure  suit  is 
pending  in  a  state  court  with  an  injunc- 
tion against  suits  being  brought  against 
the  corporation,  yet  a  bondholder  under 
another  mortgage  who  is  not  a  party  to 
the  flr^t  suit  may  sue  on  his  bonds  in 
the  federal  court  Pai-sons  v.  Green- 
ville, etc.,  R.  R,  1  Hughes,  279  (1876). 
Although  the  trustees  of  the  deed  of 
ifVXisi  in  a  suit  brought  by  the  bondhold- 
ers are  made  defendants,  the  federal 
court  is  not  ousted  of  jurisdiction  by 
reason  of  the  fact  that  the  complainants 
and  the  trustees  are  citizens  of  the  same 
state.  They  are  merely  nominal  par- 
ties. Barry  v.  Missouri,  etc.,  R'y,  27 
Fed.  Rep.,  1  (1886). 
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erally  brings  it  in  the  federal  court,  if  he  is  a  citizen  of  a  different 
state  from  the  states  wherein  the  trustee  and  the  mortgagor  com- 


pany reside.*  It  has  been  held  that  all  the  bondholders  who 
come  into  the  suit  must  be  citizens  of  states  other  than  that  of  the 
defendants.'  Questions  relative  to  a  conflict  of  jurisdiction  be- 
tween the  state  and  federal  courts  are  considered  elsewhere.' 

§  828.  Remedy  of  londliolders  where  tJie  foreclosure  was  fraudu- 
lent—  Intervention  —  Laches. —  If  in  the  foreclosure  suit  the  trustee 
is  acting  collusively  or  fraudulently  and  the  effect  will  be  that  the 
property  will  not  realize  so  much  as  it  should,  any  bondholder 
may  apply  to  the  court  to  intervene  and  may  be  allowed  to  be- 
come a  party  thereto  in  order  to  remedy  the  wrong.* 


1  Bondholders  residing  in  another 
state  may  institute  the  foreclosure  suiS 
in  the  federal  court.  All  the  bond- 
holders, however,  will  be  allowed  to 
participate  in  the  amount  realized  by 
the  foreclosure.  Jackson,  etc.,  Co.  v. 
Burlington,  etc.,  R.  E.,  39  Fed.  Rep.,  474 
(1887).  Although  the  mortgage  has 
been  foreclosed  and  the  property  sold 
to  the  trustees,  who  then  lease  it,  in  a 
suit  brought  by  the  trustee  to  enforce 
the  lease  the  trustees  are  necessary  and 
not  merely  nominal  parties,  the  funds 
in  their  hands  not  yet  having  been  dis- 
tributed, even  though  a  corporation  has 
been  formed  to  take  over  the  property 
from  the  trustees.  Knapp  v.  Railroad, 
20  Wall.,  117  (1873).  In  Hotel  Co.  v. 
Wade,  97  U.  S.,  13  (1877),  Pennsylvania 
and  Ohio  bondholders  foreclosed  a  mort- 
gage on  Nebraska  hotel  property.  In  a 
suit  by  trustees  to  foreclose,  they  can- 
not sue  in  the  federal  court  if  one  of 
them  is  a  citizen  of  the  same  state  as 
the  mortgagor,  even  though  the  bond- 
holders are  residents  of  other  states. 
Coal  Co.  V.  Blatchford,  11  Wall.,  178 
(1870).  Where,  however,  the  trustee  af- 
terwards comes  into  the  suit,  the  juris- 
diction may  be  thereby  destroyed. 
Richards  v.  Chesapeake,  eta,  E.  R.  Co., 
1  Hughes,  28  (1875).  The  United  States 
courts  will  entertain  a  suit  by  bond- 
holders for  the  foreclosure  of  a  mort- 
gage and  the  removal  of  the  trustees 
for  cause,  although  suit  is  pending  in 
the  state  court  brought  by  the  trustees 


for  foreclosure  of  the  same  mortgaga 
Brooks  t'.  Vermont  Central  R.  R.,  14 
Blatch.,  463  (1878).  A  bondholder  may 
sue  to  foreclose  the  mortgage  securing 
his  bonds,  although  the  trustees  have 
already  commenced  an  action  in  a  state 
court  for  such  foreclosure.  Beekman 
V.  Hudson,  etc.,  R'y,  35  Fed.  Rep.,  3 
(1888).  See,  also,  Stanton  v.  Embrey, 
93  U.  S.,  548  (1876);  Insurance  Co.  v. 
Brum's  Assignee,  96  U.  S.,  588  (1877). 

2  In  the  case  of  Mangels  v.  DonaUjetc., 
Co.,  53  Fed.  Rep.,  513  (1893),  a  bond- 
holder brought  suit  to  foreclose  the 
mortgage.  Other  bondholders  inter- 
vened and  were  joined  as  parties  plaint- 
iff. The  federal  court  dismissed  the 
case  on  the  ground  that  although  the 
original  plaintiff  was  a  citizen  of  an- 
other state,  some  of  the  other  bondhold- 
ers were  citizens  of  the  same  state  as 
the  defendant 

8  See  §  839 ;  also  note  1,  p.  1336. 

*  Where  in  a  foreclosure  suit  in  the 
federal  court  by  a  consent  decree  the 
trustee  is  put  in  possession,  and  by  a 
subsequent  decree  a  sale  is  ordered  and 
the  trustee  files  a  report  of  a  sale  having 
been  made,  and  then  long  subsequently 
the  trustee  forecloses  the  same  mort- 
gage in  a  state  court  and  the  purchaser 
takes  possession,  the  federal  court  will 
oust  him  from  possession  and  put  in  a 
receiver,  on  the  application  of  a  bond- 
holder, the  trustee  being  charged  with 
a  misapplication  of  the  funds.  The 
court  is  not  bound  by  the  foreclosure  in 
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The  bondholders  or  any  of  them  may  apply  to  the  court  to  be 
allowed  to  come  into  the  suit  as  parties,  and  the  weight  of  author- 
ity holds  that  such  application  should  be  granted.^    But  after  the 


the  state  court  Bill  v.  New  Albany, 
etc.,  E.  R.,  3  Biss.,  390  (1870).  A  bond- 
holder raay  intervene  in  a  foreclosure 
suit  and  may  prevent  the  foreotosure 
by  proving  that  the  foreclosure  is  a 
scheme  to  pay  ofl  the  seven  per  cent, 
bonds  in  order  to  enable  the  mortgagor 
to  issue  new  bonds  at  a  lower  rate  of  in- 
terest. He  must,  however,  stand  ready 
to  buy  all  bonds  which  are  presented 
for  payment.  The  trustees'  suit  to  fore- 
close will  then  be  stayed.  Tillinghast 
V.  Troy,  etc.,  R  R,  48  Hun,  420  (1888); 
affirmed,  131  N.  Y.,  649.  A  bondholder 
as  an  inlervenor  carried  on  the  litiga- 
tion in  Farmers',  etc.,  T.  Co.  v.  Bankers', 
etc.,  Tel.  Co.,  119  N.  Y.,  15  (1890).  Bond- 
holders or  stockholders  who  are  allowed 
to  intervene  will  not  be  allowed  to  in- 
tervene and  file  a  cross-bill  to  set 
aside  the  proceedings  or  interpose  ob- 
stacles to  the  suit.  They  may  intervene, 
however,  to  contest  the  claims  of  cred- 
itors or  show  that  the  suit  is  collusive. 
Forbes  v.  Memphis,  etc.,  R  R,  3  Woods, 
333  (1873).  In  the  case  Farmers'  L.  &  T. 
■Co.  V.  Kansas  City,  etc.,  R  R,  53  Fed. 
Rep.,  182,  186  (1893),  the  court  held  that 
"Unless  fraud  or  bad  faith  is  alleged 
against  the  trustee,  the  individual  bond- 
holders will  not  be  permitted  to  inter- 
vene, and  will  not  be  heard  to  complain 
of  any  action  of  the  court  based  upon 
the  consent  of  the  trustee  acting  in 
good  faith.  .  .  .  When  any  un- 
founded or  fraudulent  claim  shall  be 
presented,  and  the  trustee  shall  fail  to 
make  a  proper  defense  thereto,  or  when- 
ever it  fails  in  any  other  respect  to  dis- 
charge its  trust  honestly  and  faithfully, 
it  will  be  time  to  consider  the  question 
of  making  the  bondholders  parties  for 
their  own  protection."  Concerning 
fraudulent  foreclosures  and  bonds,  see, 
also,  §  766  supra,  and  Skiddy  v.  At- 
lantic, etc.,  R  R  Co.,  8  Hughes,  330, 
350  (1879),  refusing  to  allow  bondhold- 


ers to  come  into  a  suit  which  the  trust- 
ees were  carrying  on;  Williamson  v. 
N.  J.  S.  R  R  Co.,  35  N.  J.  Eq.,  13  (1874), 
admitting  the  bondholders  as  co-de- 
fendants on  their  application. 

1 "  The  bondholders,  if  not  parties  to 
the  suit,  were  guasi-parties,  and  had  the- 
right  at  any  time  to  intervene  and  be- 
come actual  parties."  Campbell  v.  Rail- 
road, 1  Woods,  368  (1871),  per  Bradley,  J. ; 
Tn  re  Chickering,  56  Vt.,  83  (1883),  hold- 
ing also  that  although  the  bondholders 
may  prove  their  claims  without  becom- 
ing parties,  yet  that  the  better  practice 
is  to  make  them  partiea  The  trustees  are 
the  only  necessary  parties  plaintiff  to  the 
foreclosure  suit.  The  bondholders  might, 
pro  interesse  suo,  become  parties  thereto ; 
it  is  not  essential  that  they  should.  Sa- 
vannah, etc.,  R  R  V.  Lancaster,  63  Ala., 
555  (1878).  But  in  Skiddy  v.  Atlantic, 
etc.,  R  R,  3  Hughes,  330,  351  (1877),  the 
court  refused  to  allow  the  bondholders 
to  become  parties  to  the  suit,  although 
the  trustees  favored  a  plan  of  reorgani- 
zation which  was  proposed  by  a  part  of 
the  bondholders.  A  bondholder  has  no 
right  to  intervene  in  a  suit  where  the 
corporation,  as  defendant  is  moving  to 
dissolve  a  temporary  injunction  forbid- 
ding it  to  lay  its  tracks  in  a  street  In 
re  iPerris.  15  Atl.  Rep.,  751  (1888).  In 
the  case  Adelbert  College,  etc.,  v.  Toledo, 
etc.,  R'y,  47  Fed.  Rep.,  886  (18&1),  it  ap- 
pears that  certain  equipment  bonds  had 
been  adjudicated  not  to  be  a  lien,  while 
the  supreme  court  of  Ohio  decided  di- 
rectly the  contrary.  The  removal  of 
a  new  case  by  bondholders  in  the  state 
court  to  the  federal  court  was  held  not 
valid.  Trustees  of  mortgages  which 
have  been  foreclosed  are  merely  nomi- 
nal parties  and  cannot  remove  the  case. 
Bondholders  under  the  first  mortgage 
will  not  be  allowed  to  come  in  as  defend- 
ants in  a  foreclosure  suit  by  the  second 
mortgagee,  where  the  firet  mortgagee  is 


1338 


Digitized  by  Microsoft® 


OH.  XLVIII.] 


TEUSTEB8    AND   BONDSOLDEES. 


[§  828. 


alleged  fraudulent  foreclosure  is  completed,  the  bondholder  has 
more  diflSculty.  It  seems  that  he  should  seek  his  remedy  in  the 
court  that  decreed  the  foreclosure.'  It  has  been  held  that  his  rem- 
edy is  by  an  original  bill  and  not  as  an  intervenor  to  set  the  sale 
aside.^  The  remedy  of  the  corporation  and  of  other  creditors  as 
against  a  fraudulent  mortgage  is  considered  elsewhere.'  Under  the 
civil  law,  even  though  the  sale  is  set  aside  for  fraud,  yet  the  pur- 
chaser is  entitled  to  reimbursement  for  improvements  made  by  him.* 
Long  delay  in  beginning  suit  to  set  aside  a  foreclosure  on  the 
ground  of  irregularity  or  fraud  is  a  bar  to  the  suit.* 


not  a  party  to  that  suit  and  the  first- 
mortgage  bonds  are  fully  protected. 
Such  is  the  rule  even  though  the  trustee 
in  both  mortgages  is  the  same  trust 
company.  McHenry's  Petition,  9  Abb. 
New  Cas.,  256  (1878).  A  second-mortgage 
bondholder  cannot  attack  a  foreclosure 
suit  brought  on  both  the  fli"st  and.  sec- 
ond mortgages,  even  though  thei-e  was 
no  defense,  and  the  same  parties  con- 
trolled both  the  complainant  and  de- 
fendant and  put  in  a  receiver  by  con- 
sent Farmers',  L.  &  T.  Co.  v.  Green  B., 
etc.,  R.  E.,  6  Fed.  Rep.,  100  (1881).  A 
bondholder  who  knows  that  a  foreclos- 
ure is  going  on  cannot  have  it  opened 
on  the  ground  of  surprise,  even  though 
the  foreclosure  does  not  take  the  exact 
course  that  he  supposed.  Peck  v.  N.  Y., 
eta,  R'y,  85  N.  T.,  246  (1881). 

1  Bondholders  seeking  to  set  aside  a 
foreclosure  on  the  ground  of  fraud  must 
seek  their  remedy  in  the  court  which 
rendered  the  decree  and  confirmed  the 
sale.  Kent  v.  Lake  Superior,  etc.,  Co., 
144  U.  S.,  75  (1892).  Although  a  rail- 
road has  been  foreclosed  and  sold  by 
suit  in  a  state  court,  yet  a  bondholder 
may  file  a  bill  in  the  federal  court  to  re- 
establish the  lien  of  the  mortgage  on 
the  ground  that  the  foreclosure  was 
collusive,  fraudulent  and  void.  He  may 
sue  to  reach  the  stock  for  which  the 
road  was  sold  by  the  purchaser  to  a 
new  corporation.  He  need  not  obtain 
a  judgment  at  law  on  his  bonds  before 
resorting  to  this  suit  in  equity.  Massa- 
chusetts, etc.,  Ins.  Co.  v.  Chicago,  eta, 
R  R,  13  Fed.  Rep.,  857  (1882). 
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2  Wetmore  v.  St  Paul,  eta,  R.  R,  8  Fed. 
Rep.,  177  (1880).  Of.  Shaw  v.  Railroad, 
100  U.  S.,  605  (1879);  KrophoUer  v.  St 
Paul,  eta,  R  R,  2  Fed.  Rep.,  303  (1880), 
and  §  659.  Where  the  trustee  has  com- 
menced foreclosure  on  two  mortgages, 
and  then,  by  reason  of  a  reorganization 
agreement  of  most  of  the  bondholders, 
he  drops  the  foreclosure  of  the  first 
mortgage  and  proceeds  with  the  other, 
but  intends  to  allow  certain  receivers' 
indebtedness  to  come  in  and  affect  the 
first-mortgage  bonds,  the  minority 
bondholders,  who  object  to  all  this  and 
claim  that  the  trustee  is  acting  in  a  way 
hostile  to  their  interests,  may  file  a  bill 
for  the  removal  of  the  trustee,  and  an 
accounting  of  all  outstanding  bonds 
and  for  foreclosure.  Farmers'  L.  &  T. 
Co.  V.  McHenry,  9  Abb.  N.  C,  235  (1878) ; 
Campbell  w  Railroad  Co.,  1  Woods,  368 
(1871),  where  a  bondholder  was  allowed 
to  sue  to  set  aside  a  fraudulent  fore- 
closure under  a  prior  mortgage  which 
the  trustees  under  the  second  mortgage 
had  not  opposed ;  Ribon  v.  Railroad  Co., 
16  Wall.,  446  (1872),  where  a  similar  suit 
failed  because  the  trustees  were  not 
made  co-defendants.  Bondholders,  after 
foreclosure  has  been  commenced  by  the 
trustee,  may  file  an  auxiliary  and  de- 
pendent bill  attacking  the  validity  of' 
other  bonds  which  are  out  Gx-ant  v. 
East,  eta,  R  R,  50  Fed.  Rep.,  795  (1892). 

3  See  §  767. 

<  Jackson  v.  Ludeling,  99  U.  S.,  513 
(1878). 

5  Sullivan  V.  Portland,  etc.,  R  R,  49 
U.  S.,  806  (1876);  4  Cliff.,  212,  where  it 
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§  829.  A  hondJiolder  cannot  levy  an  execution  upon  the  mortgaged 
property. —  The  reason  of  this  rule  is  that  all  the  bondholders  are 
entitled  to  share  proportionally  in  the  security,  and  no  one  bond- 
holder has  a  right  to  seize  the  security  himself  and  exclude  the 
others  from  participation.^ 

§  830.  Bondholders^  suits  in  iehalf  of  all  the  hondholders  to  pre- 
vent waste,  etc. —  In  addition  to  bondholders'  suits  to  foreclose  the 
mortgage,  where  the  trustee  refuses  to  do  so,  the  bondholder  may 
bring  suit  to  protect  the  property  where  there  is  imminent  danger 
to  it,  and  the  trustee  refuses  to  bring  suit.  He  may  sue  to  restrain 
the  mortgagor  corporation  from  obeying  a  state  law  which  has  re- 
duced railroad  rates.^  The  law  applicable  to  this  class  of  cases  is 
very  similar  to  that  applicable  to  stockholders'  suits,  where  a  fraud 
has  been  committed  and  the  corporation  refuses  to  bring  suit.' 
He  may  also,  of  course,  sue  the  trustee  to  make  him  account  for 
moneys  received.*  So,  also,  a  bondholder  may  enjoin  the  company 
from  taking  up  a  part  of  the  mortgaged  railroad.'  A  bondholder 
may  also  sue  to  enjoin  the  trustee  and  company  from  selling  iron 
rails  which  are  subject  to  the  mortgage,^  and  in  certain  cases  may 

was  claimed  that  the  process  of  fore-    regularity  in  the  foreclosure  which  hia 


closure  was  irregular,  without  warrant 
of  law  and  void.  Seventeen  years'  de- 
lay was  held  to  be  fatal.  In  Codding- 
ton  V.  Eailroad,  103  U.  S.,  409  (1880),  a 
stockholder's  delay  for  eight  years  in 
moving  to  rescind  the  contract  by  which 
he  took  stock  for  his  bonds,  prior  to 
foreclosure  of  the  mortgage,  was  held 
to  be  a  bar.  In  Foster  v.  Mansfield,  etc., 
E.  R.,  36  Fed.  Rep.,  637  (1888),  ten 
years'  delay  on  the  part  of  a  stock- 
holder was  held  to  be  fatal  to  his  suit  to 
set  aside  the  foreclosure  suit  on  the 
ground  that  the  directors  were  inter- 
ested in  the  purchase  and  allowed  fore- 
closure by  default  So  also  where  there 
was  five  years'  delay.  Harwood  v. 
Railroad,  l'7  Wall.,  78  (1872).  The  court 
will  not  especially  favor  the  application 
of  a  bondholder  to  attack  the  foreclos- 
ure where  the  application  is  made  just 
before  the  sale  and  after  the  foreclosure 
has  been  going  on  for  nearly  three 
years.  Farmers',  etc.,  T.  Co.  v.  Green, 
etc.,  R  R,  6  E'ed.  Rep.,  100  (1881). 
Where  a  bondholder  delays  five  years 
after  the  sale  before  objecting  to  an  ir- 


trustee  made,  and  before  objecting  to 
the  purchase  of  the  property  by  the 
president  of  the  company  at  the  sale, 
his  suit  to  set  aside  the  sale  will  fail 
Credit  Co.,  etc.,  v.  Arkansas,  etc.,  R  R, 
15  Fed.  Rep.,  46  (1883). 

'This  subject  is  considered  in  §  773, 
supra. 

2  Peik  V.  Chicago,  etc.,  R.  R,  94  U.  S., 
164  (1876),  one  of  the  "  Granger  Cases," 
in  which,  however,  the  law  was  sus- 
tained. 

3  See  ch.  2LV,  supra. 

<Dwight  V.  Smith,  13  Fed.  Rep.,  50 
(1883).  By  a  previous  decision  in  this 
case,  9  id.,  795  (1881),  it  was  held  that  a 
purchaser  of  the  bonds  did  not  acquire 
an  existing  cause  of  action  against  the 
trustea 

'  A  bondholder  may  enjoin  the  corpo- 
ration from  taking  up  a  part  of  its  road, 
the  whole  road  being  subject  to  the 
mortgage.  Watt  v.  Railroad,  1  Brews. 
(Pa.  Com.  PI.),  418  (1867). 

eWeeijen  v.  St  Paul,  etc.,  R  R,  4 
Hun,  539  (1875).  See  same  case,  5  id., 
265,  sustaining  a  demurrer  because  a 
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enjoin  another  corporation  from  using  the  name  of  the  mortgagor.' 
A  bondholder  may  protect  the  property  from  an  illegal  tax.' 
Bondholders  have  no  right  to  complain  of  the  ultra  vires  acts  of 
the  corporation,  nor  of  the  frauds  of  its  officers,'  until  after  judg- 
ment has  been  obtained  on  their  bonds  and  execution  returned  un- 
satisiied.*  A  bondholder  has  no  standing  in  court  to  compel  the 
president  of  the  corporation  to  return  to  the  corporate  treasury  the 
proceeds  of  bonds  sold  by  him.' 

§  831.  Bondholders  cannot  claim  the  ienefit  of  all  contracts  made 
hy  tJie  company  with  third  persons.^  —  The  bondholders  cannot 
claim  the  benefit  of  the  agreement  of  a  third  party  with  the  cor- 


proper  request  to  one  of  the  trustees 
who  was  not  implicated,  to  bring  the 
suit,  had  not  been  made. 

1 A  bondholder  may  maintain  a  suit 
to  enjoin  another  corporation  from 
using  the  same  corporate  name  as  the 
company  which  issued  his  bonds,  and 
thereby  obtaining  land  which  secures 
the  bonds  of  the  latter  company.  It  is 
immaterial  that  he  purchased  the  bonds 
for  the  very  purpose  of  bringing  this 
suiti  He  may  sue  in  the  federal  court, 
being  a  citissen  of  California,  if  the  de- 
fendant company  is  organized  in  Ore- 
gon and  his  own  corporation  is  organ- 
ized in  Oregon.  He  must  allege  that 
the  corporation,  although  requested  so 
to  do,  has  refused  to  bring  any  suit  or 
seek  any  remedy.  Newby  v.  Oregon 
Central  E.  R,  1  Sawyer,  63  (1870). 

2  In  the  case  Western  R  R  Co.  v.  No- 
lan, 48  N.  Y.,  513,  the  court  said  in  a 
dictum  that  the  beneficiaries  may  bring 
suit  to  protect  the  trust  fund  where  an 
illegal  tax  is  laid  upon  it  and  the  trust- 
ees refuse  or  are  reluctant  to  bring  suit 
to  protect  the  trust  fund.  The  court 
held,  however,  in  this  case,  that  an  in- 
junction to  restrain  the  collection  of  a 
tax  would  not  lie. 

'  See  §  735,  supra;  also  the  litigation 
in  Belden  v.  Burke,  referred  to  in  §  768. 
A  bondholder  cannot  object  to  the  cor- 
poration buying  the  stock  of  another 
corporation.  Matthews  v.  Murchison, 
15  Fed.  Rep.,  691  (1883). 

4  Id, 


5  In  the  case  "Van  Weel  v.  Winston, 
115  IT.  S.,  228  (1885),  a  bondholder  sued 
to  compel  the  president  to  account  for 
the  proceeds  of  the  bonds  which  the 
president  had  misappropriated.  The 
court  said :  "  The  charges  in  this  bill  on 
which  relief  is  sought  may  be  arranged 
under  two  heads:  1.  Fraudulent  mis- 
representations of  the  defendant  affect- 
ing the  character  and  value  of  the  se- 
curity on  which  the  bonds  in  question 
were  negotiated.  2.  The  violation  of 
certain  obligations,  in  the  nature  of  a 
trust,  which  he  assumedia  regard  to  the 
security  and  ultimate  payment  of  the 
bonds."  The  bill  was  dismissed.  See, 
also,  ch.  XLV,  supra. 

^  A  bondholder  cannot  sue  in  equity 
to  enforce  the  agreement  of  an  outside 
party  to  pay  a  sum  of  money  to  the 
mortgagor,  even  though  the  mortgagor 
placed  the  claim  under  the  mortgage. 
New  York  Guaranty  Co.  v.  Memphis, 
etc.,  Co.,  107  U.  S.,  305  (1882).  A  mort- 
gagee foreclosing  cannot  enforce  a  lease 
which  was  executed  subsequently  to  the 
mortgage,  and  to  which  the  mortgagee 
was  not  a  party.  Moran  v.  Pittsburgh, 
etc.,  R'y,  32  Fed.  Rep.,  878  (1887).  The 
vendee  of  stock  in  the  company  who 
retains  enough  of  the  price  to  pay  the 
bonds  of  the  company  does  not  thereby 
become  trustee  for  the  bondholders,  nor 
is  there  any  enforceable  contract  rela- 
tion between  them.  Nebraska  City,  etc., 
Bank  V.  Nebraska,  etc.,  Co.,  14  Fed.  Rep., 
768  (1888). 
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poration  to  pay  or  guaranty  the  payment  of  the  bonds.'  The 
bondholders  cannot  claim  a  mortgage  on  land  which  the  mortgage 
purports  to  cover  but  does  not  cover.'' 


•  National  Bank  v.  Grand  Lodge,  98 
TJ.  S.,  133  (1878),  where  the  third  party- 
agreed  to  pay  for  stock  by  paying  the 
bonds  of  the  company.  The  agreement 
of  a  railroad  company  to  pay  the  bonds 
of  another  railroad  company  is  not  en- 
forceable by  the  bondholders.  The  court 
said:  "A  mere  valid  promise  or  under- 
taking, taken  by  the  company  to  give  it 
support  financially,  by  enabling  it  to  es- 
cape default  for  the  non-payment  of  in- 
terest, evidently  is  not  the  property 
which  the  mortgagee  took  by  force  of 
this  indenture,  although  it  was  obtained 
by  the  mortgagor  for  its  financial  relief 
and  support,  and  its  performance  would 
have  had  the  effect  to  enable  it  to  oper- 
ate its  road."  A  different  case  is  pre- 
sented where  the  contract  is  executed, 
as  where  a  lease  has  been  made.  There 
is  no  privity  of  conti'act  between  the 
contracting  company  and  the  bondhold- 
ers in  such  a  case  as  this.  The  contract 
is  between  the  two  companies  alone. 
The  outside  company  owed  no  debt  and 
held  no  fund  in  trust  for  the  other  com- 
pany nor  for  the  latter's  bondholders. 
Metropolitan  Trust  Co.  u  N.  Y.,  etc.,  E. 


R,  45  Hun,  84  (1887).  Where,  several 
years  after  state  bonds  are  issued,  the 
state  allows  a  corporation  to  do  certain 
things,  provided  the  company  will  pay 
such  bonds,  a  bondholder  cannot  en- 
force this  contract,  not  being  a  party  to 
it  Stuart  v.  James,  etc.,  Co.,  34  Gratt. 
(Va.),  394  (1874). 

2  Although  a  bond  purports  to  be  se- 
cured by  more  than  the  mortgage  speci- 
fies, yet  if  the  mortgage  does  not  cover 
the  lands  in  controversy,  the  bond- 
holder cannot  subject  such  lands  to  the 
mortgage  that  actually  is  given.  New 
Orleans,  etc.,  R'y  v.  Parker,  143  U.  S.,  43 
(1893).  Of.  O'Bierne  v.  Bullis,  N.  Y.  Supp. 
(1891),  where,  under  the  rule  of  Law- 
rence V.  Fox,  30  N.  Y.,  368,  the  court 
held  that  a  bondholder  might  enforce 
the  contract  of  a  third  person  with  the 
company  to  put  certain  land  under  the 
mortgage.  In  the  case  Van  Weel  v. 
Winston,  115  U.  S.,  338,  343  (1885),  the 
court  said  that  if  the  mortgage  differed 
from  the  circulars  of  th'e  company  the 
mortgage  "  must  be  looked  to  as  the  se- 
curity on  which  the  bondholders  alone 
had  a  right  to  rely." 
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THE  FORECLOSURE  OF  MORTGAGES  BY  SUIT  IN  EQUITY. 


)  833.  Railroad  mortgage  bonds.        ^ 

833.  In  England    no   foreclosure   of 

railroad  mortgages  is  allowed. 

834.  Courts  of  equi  ty  originally  had  no 

power  to  foreclose  mortgages. 

835.  The  various  modern  remedies  of 

the  mortgagee. 

836.  The  mortgage  may  be  foreclosed 

if  there  is  a  default  in  the  pay- 
ment of  the  interest,  even 
though  the  principal  is  not 
due  —  The  court  may  declai'e 
the  principal  sum  to  be  due  at 
once. 

837.  Power  of  the  court  to  order  a 

sale  of  the  property  free  and 
clear  of  all  incumbrances,  in- 
cluding those  prior  to  the  one 
under  consideration  —  Consoli- 
dation of  suits. 

838.  Default  in  interest   for  the  ex- 

press purpose  ot  paying  off 
bonds  Clearing  a  Tiigli  rate  of 
interest. 

839.  Conflict  between  the  federal  and 

state  courts  in  foreclosure  suits. 

840.  Foreclosure  of  a  mortgage  on  a 

railroad  that  runs  into  two  or 
more  states. 


§  841.  State  statutes  relative  to  fore- 
closure may  be  but  need  not 
be  followed  by  the  federal 
courts. 
843.  Claim  of  title  in  opposition  to  tha 
mortgagor's  title  cannot  be 
tried  in  a  foreclosure  suit  — 
Priority  of  liens  may  be  tried. 

843.  Parties  complainant  in  a  suit  for 

foreclosure  —  Who  may  fore- 
close. 

844.  Parties  defendant  in  a  suit  for 

foreclosure.' 

845.  Cross-bills. 

846.  Miscellaneous    defenses    to    the 

foreclosure  —  Validity  of  incor- 
poration —  Statute  of  limita- 
tions. 

847.  Evidence  and  proof  in  foreclos- 

vtre  suits  —  Defaults. 

848.  Collusive    foreclosures . —  Rem- 

edies of  the  various  parties. 

849.  The  decree  and  consent  decrees — 

Appeals. 

850.  Sale  —  Remedies  against  the  pui> 

chaser — Redemption — Tender 
of  interest  due. 


§ 832.  Jtailroad mortgageionds. — "Kailroadmortgagesareseldom 
made  to  be  paid.  If  the  company  is  successful  they  are  often  re- 
newed, and  the  money  which  might  have  been  used  for  this  dis- 
charge is  largely  spent  in  heavy  salaries,  increasing  expenses  and 
questionable  extensions  of  the  line.  If  the  company  is  unsuccess- 
ful the  end  is  foreclosure  and  wreck."  Such  is  the  language  of  the 
New  York  court  of  appeals.* 

A. broader  view,  perhaps,  is  that  a  railroad  mortgage  debt  is 
practically  a  part  of  the  capital  stock.  It  resembles  preferred  stock, 
except  that  it  cannot  vote,  and  its  interest,  being  secured  by  mort- 
gage, must  be  paid  whether  there  are  profits  or  ;iot. 

§  833.  In  England  no  foreclosure  of  railroad  mortgages  is  al- 
loived. —  In  England  a  railroad  mortgage  is  not  allowed  to  cover 
the  railroad  and  property.  It  covers  the  income  and  earnings  only.' 

1  Wilds  V.  St  Louis,  etc.,  R.  R,  103  N.        ^  in  England  a  railway  mortgage  "  is 
Y.,  410  (1886).  a  mortgage  only  of  the  tolls  and  sums 
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Hence  the  only  thin^  to  realize  on  is  the  undertaking,  the  right  to 
operate  the  road  and  take  the  profits.  In  order  to  do  this,  an  ap- 
plication is  made  to  the  court  for  a  receiver  to  operate  the  road 
and  turn  over  the  profits  to  the  mortgagees.^  An  English  railroad 
mortgage  seems  to  be  similar  to  what  is  called  a  "  "Welsh  mortgage."^ 

In  England,  however,  the  acts  of  parliament  provide  for  a  re- 
organization of  the  company  by  scaling  down  or  rearranging  the 
obligations  on  sonje  basis  which  is  agreed  to  by  a  certain  propor- 
tion of  the  security  holders  and  is  approved  by  the  court.  But 
foreclosure  and  sale  of  a  railroad  is  not  allowed.  If  the  same  law 
prevailed  in  Am^erica  the  reorganizations  would  be  under  the  direc- 
tion of  the  court,  instead  of  as  at  present,  where  disaster  enables 
the  strong  to  take  advantage  of  the  weak. 

§  834.  Courts  of  equity  originally  had  no  power  to  foreclose  mort- 
gages.—  It  was  not  until  modern  times  that  the  powers  of  courts 
of  equity  were  extended  so  as  to  enable  them  to  foreclose  mort- 
gages. Consequently  in  those  states  where  the  extended  powers 
of  courts  of  equity  were  held  not  to  exist,  a  foreclosure  in  a  court 
of  equity  was  impossible,  and  the  old  common-law  remedies  of  the 
mortgagee  were  the  only  remedies  that  he  had.  In  'Eq\7  England 
especially  the  courts  so  held,  and  consequently  the  early  foreclos- 
ures of  corporation  mortgages  were  strict  foreclosures,  or  the  mort- 
gagee resorted  to  entry,  possession  and  sale.'  Pennsylvania  also 
rejected  the  English  chancery  jurisdiction,  but  found  in  the  course 
of  time  that  it  was  necessary  to  restore  that  jurisdiction  by  stat- 
utes, especially  in  regard  to  the  foreclosure  of  mortgages.* 

of  money  arising  by  virtue  of  the  acts.''  which  the  creditor  took  the  estate  to 

Bowen  v.  Brecon,  etc.,  R'y,  L.  E.,  3  Eq.,  hold  and  enjoy  it  without  any  limited 

541  (1867).    A  mortgage  on  the  under-  time  of  redemption  and  until  he  repaid 

taking,  rates  and  tolls  is  not  a  mortgage  himself  whatever  was  due  to  him  out  of 

on  the  lapd  so  as  to  sustain  ejectment  its  rents  and  profits.     But  they  are  now 

by  the  mortgagee.      Doe  v.  St  Helen's  entirely  out  of    use  in    that  country. 

R'y,  3  Q.  B.,  364  (1841).  4  Kent's  Com.  (6th  ed.).  137.    They  are 

'  Hodges  on  Railways  (7th   ed.),  pp.  inconsistent    with    the    Massachusetts 

131-131.    An  English  railway  mortgage  statutes.     Shaw  v.  Norfolk,  etc.,  E.  R, 

being  on  the  "  undertaking ''  and  not  71  Mass.,  163  (1855). 
the  railway  itself,  ejectment  does  not  lie        ^  gge  g§  833,  824. 
by  the  mortgagee  against  the  mortgagor.        ^  In  1860  the  court  held  (Ashland  v. 

Myatt  V.  St.  Helen's  R'y,  3  Q.  B.,  364  Montour  Iron  Co.,  35  Pa.  St.,  30)  that  it 

(1841),  the  company  ih  this  case  having  had  no  power  as  a  court  of  equity  to 

been  incorporated  by  11  Geo.  IV.  and  1  decree  a  foreclosure  of  a  mortgage,  and 

Wm.  IV.  that  the  remedies    of   the  trustees   in 

2  Welsh    mortgages    are    frequently  "  the  deed  of  trust  were  to  convey  in 

mentioned  in  the  English  books.    ,They  fee-simple  discharged  of  all  trusts,"  as 

resemble,    says    Chancellor    Kent,    the  provided  for  in  the  mortgage,  or  "the 

vivum  vadium   of    Lord    Coke,  under  common-law  remedy  of  entry  or  eject- 
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§  835.  The  various  modern  remedies  of  the  mortgagee. —  Tho 
Inortgagee,  unless  restrained  by  statute,  may  sue  on  the  debt,  or 
bring  suit  for  ejectment,  or  foreclose.  He  may  pursue  any  one  of 
these  remedies,  or  may  pursue  all  three  of  them  at  the  same  time.' 
Generally,  also,  the  mortgage  itself  gives  him  the  power  to  sell  the 
premises  upon  default  in  the  payment  of  principal  or  interest.^ 
The  mortgagee  cannot,  however,  after  obtaining  judgment  on  the 
debt,  sell  the  mortgaged  premises  by  levy  of  execution.'  The 
mortgagee  may  foreclose  although  there  is  an  action  pending  in 
behalf  of  the  state  to  dissolve  the  corporation.*  A  railroad  mort- 
gage trustee  may  foreclose  although  other  remedies  exist.'  A 
subsequent  mortgagee  cannot  compel  a  prior  mortgagee  to  fore- 
close." Where  a  mortgagee  of  the  corporation  has  appeared  and 
filed  his  claim  under  a  receivership,  he  will  not  be  allowed  to  begin 
an  independent  action  of  foreclosure.' 

§  836.  The  mortgage  may  he  foreclosed  if  there  is  a  default  in  the 
payment  of  the  interest,  even,  though  the  principal  is  not  due — The 
court  may  declare  the  principal  to  he  due  at  once. —  The  mortgagee 


ment  by  the  mortgagee,"  whereby  he 
took  the  possession  and  profits  subject 
to  redemption,  or  a  scire  facias  as  pro- 
vided by  statute,  whereby  after  a  year's 
default  the  estate  could  be  sold  and  the 
equity  cut  off.  In  Bradley  v.  Chester 
Valley  R  R.,  36  Pa.  St.,  141  (1860),  the 
court  again  disclaimed  any  chancery 
powers  on  this  subject.  Where  a  pro- 
vision exists  in  the  mortgage,  however, 
that  the  trustees  may  take  possession 
and  operate  the  property,  or  may,  after 
the  principal  is  due,  sell  it  upon  request 
of  the  bondholders,  the  court  will  not 
order  the  trustees  to  sell  the  property 
for  non-payment  of  the  interest,  since 
the  remedy  specified  in  the  mortgage 
for  such  a  breach  is  to  take  possession 
and  operate  the  road ;  but  the  court  said 
that  upon  default  in  the  payment  of 
the  principal  the  court  could  and  would 
compel  the  trustees  to  sell  the  property. 
In  the  case  Mendenhall  v.  West  Chester, 
etc.,  E.  R.,  36  Pa.  St,  145,  note,  the  court 
reviewed  the  modes  of  enforcing  a 
mortgage  and  said:  "In  Pennsylvania 
a  decree  of  foreclosure  is  entirely  un- 
known.'' The  same  result,  however,  is 
accomplished  under  different  forms.  In 
1863  the   legislature   of    Pennsylvania 


passed  an  act  giving  the  supreme  court 
the  power  of  a  court  of  chancery  to 
foreclose  corporation  mortgages.  The 
court  held  that  this  enabled  them  to 
foreclose  mortgages  which  were  exe- 
cuted prior  to  the  act,  McElrath  v. 
Pittsburg,  etc.,  R  R,  55  Pa.  St.,  189 
(1867);  McCurdy's  Appeal,  65  id.,  390 
(1870). 

1  Oilman  v.  111.,  etc.,  TeL  Co.,  91  U.  S., 
603  (1875).  See,  also,  §  820,  supra.  For 
an  approved  form  of  a  bill  in  equity  to 
foreclose,  see  3  Hughes,  330,  333.  Con- 
cerning ejectment,  see  §  880. 

2  See  §§  808,  824,  supra. 

3  Jones  on  Mortgages  (4th  ed.),  §  1339. 
See,  also,  §  773,  supra. 

*  Herring  v.  N.  Y.,  etc.,  R  R,  105 
N.  Y.,  340  (1887). 

5  Mercantile,  etc.,  Co.  v.  Missouri,  etc., 
R'y,  36  Fed.  Rep.,  331  (1888).  See,  also, 
§803. 

«  Seibert  v.  Minneapolis,  etc.,  R'y  Co., 
58  N.  W.  Rep.,  1151  (Minn.,  1893). 

^And  the  fact  that  the  corporation 
has  made  a  deed  to  its  receiver  does 
not  affect  the  mortgagee's  substantial 
rights.  Meeker  v.  Sprague,  31  Pao.  Rep., 
638  (Wash.,  1892). 
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may  foreclose  in  case  the  interest  is  not  paid,  even  though  the 
principal  is  not  yet  due.'  There  also  may  be  a  foreclosure  although 
only  a  part  of  the  mortgage  debt  is  due." 

The  question  of  whether  a  demand  of  payment  of  the  coupons 
must  be  made  before  foreclosure  is  considered  elsewhere.'  But 
mismanagement  and  fraud  on  the  part  of  the  directors  is  no  cause 
for  foreclosure.*  Default  in  the  payment  of  taxes  may  by  the 
terms  of  the  mortgage  be  made  cause  for  a  foreclosure.''  The 
question  of  whether  the  mortgage  itself  may  restrict  the  right  of 
the  bondholders  or  coupon-holders  to  have  a  foreclosure  for  non- 
payment of  interest  is  considered  elsewhere.'  So  also  is  the  ques- 
tion of  the  construction  of  the  provision  generally  contained  in  a 
mortgage,  to  the  effect  that  upon  default  in  the  payment  of  interest 
a  certain  proportion'  of  the  bondholders  may  declare  the  principal 
sum  due.''  There  of  course  can  be  no  foreclosure  for  the  principal 
unless  it  is  due,  nor  can  it  be  declared  due  upon  a  default  in  the  pay- 
ment of  the  interest  unless  the  mortgage  provides  for  such  declara- 
tion.^   Accordingly  where  the  mortgage  is  foreclosed  for  non-pay- 


i  Howell  V.  Western  R.  R.,  94  U.  S., 
463  (1876);  Chicago,  etc.,  R  R  u  Fos- 
dick,  106  U.  S.,  47,  68  (1882) ;  Credit  Co. 
V.  Arkansas,  etc.,  R.  R.,  15  Fed.  Rep.,  46, 
53  (1883);  Wabash,  etc.,  R'y  v.  Central 
T.  Co.,  33  Id.,  138,  143  (1884).  Although 
the  holders  of  coupons  waive  default 
and  agree  to  give  time,  yet,  the  agree- 
ment being  without  consideration,  they 
may  change  their  minds  and  insist  upon 
payment  or  a  foreclosure  for  non- 
payment of  the  interest.  Union  I.  Co. 
V.  St.  Louis,  etc.,  R'y,  5  Dill.,  1  (1878). 
"Failure  to  pay  the  principal  of  the 
bonds  is  not  a  condition  precedent  to 
sale.  The  prompt  payment  of  the  cou- 
pons can  no  more  be  neglected  than 
prompt  payment  of  the  face  of  the 
bonds.''  Macon,  etc.,  R.  R.  u.  Georgia 
R.  R,  63  Ga.,  103,  131  (1879) ;  Goodman 
V.  Cincinnati,  etc.,  R  R,  2  Dis.  (Ohio), 
176  (1858).  The  mortgagor  may  of 
course  deny  that  any  coupons  are  un- 
paid, and  show  that  the  bondholders,  as 
lessees  of  the  property,  have  been  paid 
their  interest  Chamberlain  v.  Conn., 
etc.,  R.  R,  54  Conn.,  472  (1887). 

^  Mortgaged  property  may  "  be  sold 
under  a  judgment  in  an  action  for  the 


foreclosure  of  the  mortgage,  even  where 
only  a  part  of  the  mortgage  debt  may 
have  matured  and  become  payable." 
Central  T.  Co.  v.  N.  Y.,  etc.,  R  R,  33 
Hun,  513  (1884). 

'  See  §  773,  supra. 

*  A  mortgagee  cannot  commence  fore- 
closure and  have  a  receiver  appointed 
before  there  is  any  default  in  principal 
or  interest,  merely  because  the  man- 
agers of  the  corporation  have  obtained 
control  fraudulently,  and  are  fraudu- 
lently mismanaging  the  trafEc  arrange- 
ments, misappropriating  earnings  and 
neglecting  to  secure  terminal  facilities. 
American  L.  &  T.  Co.  v.  Toledo,  etc., 
R'y,  39  Fed.  Rep.,  416  (18^6).  Cf.  Union, 
etc.,  Ins.  Co.  i;.  Union,  etc.,  Co.,  37  Fed. 
Rep.,  286  (1889). 

'  Davies  v.  N.  Y.  Concert  Co.,  41  Hun, 
493  (1886),  where,  however,  the  suit 
failed  because  the  bondholder  had  not 
properly  requested  the  trustee  to  fore- 
close before  commencing  foreclosure 
himself. 

6  See  §804. 

'See  §800. 

8  The  bondholder  may  sue  for  the  in- 
terest in  default  but  not  the  principal 
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ment  of  the  interest  a  serious  question  arises  as  to  how  the  property 
shall  be  sold,  and  how  the  principal  sum  is  affected.  The  codrts 
refuse  to  sell  a  portion  of  the  property,  inasmuch  as  in  the  case  of 
a  railroad  this  would  disrupt  and  destroy  the  line.  The  supreme 
court  of  the  United  States  say  that  the  property  should  be  sold 
subject  to  the  mortgage  lien  for  the  principal  of  the  bonds  and  the 
coupons  not  yet  due.^  But  the  court  may  order  the  whole  prop- 
erty sold.  In  that  case  the  surplus  after  paying  the  interest  is  to 
be  applied  on  the  principal.*    This  practically  means  that  the  court 


where  the  mortgage  shows  that  the 
principal  was  to  become  due  only  when 
a  majority  of  the  bondholders  so  de- 
cided. Batchelder  v.  Council,  etc.,  Co., 
14  N.  Y.  Supp.,  306  (1891).  The  principal 
cannot  be  declared  due  upon  a  default 
in  the  payment  of  the  interest  unless  the 
bond  or  mortgage  so  provides,  and  hence 
the  foreclosure  can  be  for  the  interest 
only.  Union  T.  Co.  v.  St.  Louis,  etc.,  R'y, 
5  Dill.,  1  (1878). 

1  Howell  V.  "Western  E.  R,  94  IT.  S.  463 
(1876).  The  court  may  order  a  sale  of 
mortgaged  premises  to  satisfy  that  part 
of  the  mortgage  debt  which  is  due  and 
preserve  the  lien  upon  the  mortgaged 
premises  in  the  hands  of  the  purchaser 
as  to  the  unmatured  part  of  the  debt 
So,  also,  as  to  coupons.  Penn.  R  R.  v. 
Allegheny,  etc.,  R.  R,  48  Fed.  Rep.,  139 
(1891).  The  court  will  order  a  sale  of 
the  whole  road  although  one  class  of 
bondholders  oppose,  where  the  receiver 
is  running  behind  and  interest  is  not 
being  paid.  Bound  v.  South  Car.  R  R., 
50  Fed.  Rep.,  853  (1893).  Even  though 
the  principal  is  not  to  become  due  until 
maturity,  notwithstanding  there  is  a  de- 
fault in  interest,  yet  if  the  company  is  in- 
solvent and  in  arrears,  and  has  large  un- 
secured debts,  the  court  will  declare  the 
principal  to  be  due  and  will  decree  fore- 
closure. Where  various  mortgages  are 
inextricably  interwoven  and  interest 
paid  on  none,  the  court  will  declare  them 
all  due.  Carey  v.  Houston,  etc.,  R'y,  45 
Fed.  Rep.,  438  (1891).  "Where  a  mort- 
gage or  deed  of  trust  is  given  to  secure 
the  interest  and  principal  of  notes  or 
bonds,  and  the  mortgaged  property  can- 


not be  sold  in  part  without  injury  to  its 
value,  the  whole  may  be  sold  on  default 
of  the  payment  of  interest  before  the 
principal  is  due."  After  the  sale  the 
court  will  decide  what  shall  be  done 
with  the  proceeds.  Wilmer  v.  Atlanta, 
etc.,  R'y,  2  Woods,  447,  455  (1875).  See, 
also,  oh.  LI,  infra.  Concerning  the  ques- 
tion of  priority  of  coupons,  ch.  XLVI, 
supra.  Concerning  the  statutes  on  thia 
subject  see  Jones  on  Corporate  Bonds, 
etc.,  §  634.  Where  a  company  gives  a 
mortgage  on  its  whole  line,  but  con- 
structs only  the  middle  section,  and  then 
another  company  constructs  the  two 
ends  on  a  right  of  way  procured  by  such 
latter  company,  the  mortgage  does  not 
cover  the  two  ends.  On  a  foreclosure 
the  court  will  not  order  a  sale  of  the 
middle  section  alone,  but  of  the  vpiiole, 
in  order  to  pi-eserve  the  system.  Chi- 
cago, etc.,  R'y  V.  Loeweilthal,  93  III,  433 
(1879).  In  Goodman  v.  Cincinnati,  etc.,. 
R  R,  3  Dis.  (Ohio),  176  (1858),  the  courj 
said  that  a  part  of  the  railroad  would  be 
sold,  and  directed  an  inquiry  in  order  to 
ascertain  what  part  could  be  advanta- 
geousl}-  sold.  May  sell  whole  property 
when  interest  is  unpaid,  though  princi- 
pal not  due.  Mendenhall  v.  West  Ches- 
ter, etc.,  R  R,  36  Pa.  St.,  145,  note. 

2  Where  foreclosure  is  made  for  non- 
payment of  interest,  the  foreclosure 
being  for  such  interest  only,  and  the 
property  is  sold,  any  surplus  money  re- 
maining after  payment  of  the  principal 
is  properly  to  be  ordered  paid  on  the 
principal.  Central  R  R  v.  Centrkl 
Trust  Co.,  133  U.  S.,  83  (1890);  Penn. 
R  R  u   Allegheny,  etc.,  R  R,  48  Fed, 
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has  power  to  declare  the  principal  sum  due  at  once  if  it  deems 
best  so  to  do.  Moreover,  inasmuch  as  it  would  be  disastrous  to 
sell  a  part  of  a  railroad  line,  the  court  on  a  foreclosure  for  a  fail- 
ure to  pay  interest  will  order  the  whole  line  to  be  sold  and  apply 
the  proceeds  to  the  payment  of  the  debt.' 

Where  a  corporation  is  dissolved  even  voluntarily  under  the 
statute,  a  mortgage  given  by  the  corporation  prior  to  the  dissolu- 
tion cannot  be  foreclosed,  but  the  remedy  of  the  mortgagee  is  to 
apply  in  a  proceeding  for  a  dissolution  and  receivership.  The  court 
may  order  delivery  of  the  possession  of  the  property  to  the  trustees 
in  accordance  with  the  terms  of  the  mortgage.^ 

§  837.  Fewer  of  the  court  to  order  a  sale  of  the  property  free  and 
clear  of  all  incumbrances,  including  those  prior  to  the  one  under 
consideration  —  Consolidation  of  suits. —  A  legislature  has  no  power 
to  direct  that  a  railroad  system  shall  be  sold  free  and  clear  of  all  in- 
cumbrances, so  far  as  concerns  mortgages  existing  at  the  time  of  such 
act  of  the  legislature.'  It  seems  also  that  a  court  of  equity  has  no 
power  to  make  such  a  decree  in  a  suit  brought  by  a  junior  mort- 
gagee.    The  senior  mortgagee  is  entitled  to  retain  his  lien  if  he  so 


Rep.,  139  (1891).  Foreclosure  may  be 
to  enforce  payments  of  interest,  and  if 
the  railroad  cannot  be  advantageously 
sold  in  parcels,  the  court  may  order  a 
sale  of  the  whole  free  from  the  mort- 
gage, thereby  practically  foreclosing  for 
the  entire  mortgage  debt  Farmers'  L. 
&  T.  Co.  V.  Oregon,  etc.,  E'y,  24  Fed.  Rep., 
407  (1885).  A  deed  of  trust  with  power 
to  sell  on  non-payment  of  interest  sus- 
tains a  sale  of  all  the  premises  in  ens 
lump,  the  sale  taking  place  on  the 
premises.  Although  the  principal  sum  is 
not  due  and  cannot  be  declared  due,  yet 
the  proceeds  of  the  sale  may  be  applied 
to  the  debt.  Olcott  v.  Bynum,  17  Wall., 
44  (1873).  Where  a  manufacturing  plant, 
such  as  a  car  manufacturing  company, 
owned  by  a  corporation,  is  foreclosed, 
the  court  may  direct  that  it  be  sold  as 
an  entirety,  if  a  sale  of  its  assets  in  par- 
cels would  lessen  the  selling  value.  Cen- 
tral, etc.,  Co.  of  New  York  v.  United 
States,  etc.,  Co.,  56  Fed.  Rep.,  5  (111., 
1893). 

1  In  a  proceeding  to  collect  the  inter- 
est and  to  enforce  payment  from  the 
mortgaged  property  the  whole  property 


may  be  sold  although  the  principal  is 
not  yet  due.  West  Branch  Bank  v. 
Chester,  11  Pa.  St.,  383  (1849) ;  Chicago, 
etc.,  R.  R  D.  Fosdick,  106  U.  S.,  47(1882). 
In  the  case  of  Carey  v.  Houston,  etc., 
'R'y,  52  Fed.  Rep.,  671  (1893),  the  court 
refused  to  set  aside  a  foreclosure  sale 
although  a  part  of  the  debt  had  been  de- 
clared due  before  its  maturity  and  had 
been  included  in  the  amount  upon  which 
the  sale  was  made. 

2  Nelson  et  al  v.  Hubbard,  11  S.  Rep., 
438  (Ala.,  1893). 

3  The  legislature  cannot  subsequently 
to*  the  giving  of  a  mortgage  prescribe 
that  certain  persons  shall  sell  the  prop- 
erty free  from  incumbrance,  and  pay 
off  the  liens  in  the  order  of  their  priority. 
A  statute  in  New  Jei-sey  to  that  effect 
is  unconstitutional.  Martin  v.  Soraer- 
ville,  etc.,  Co.,  27  How.  Pr.,  161  (U.  S. 
C.  C,  186.3).  Where  the  court  ol-ders  a 
sale  of  the  property  by  the  receiver  free 
from  all  liens,  a  judgment  creditor  who 
claims  a  prior  lien,  and  who  was  a  party 
to  the  suit,  is  bound  by  such  decree  of 
sala  Nelson  et  al.  v.  Jenks  et  al,  53  N. 
W.  Rep.,  1081  (Minn.,  1893). 
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wishes.'  The  foreclosure  suit  of  the  junior  mortgagee,  however,  gen- 
erally stops  the  payment  of  the  interest  on  the  senior  mortgage 
and  thus  forces  the  senior  mortgagee  to  begin  foreclosure  himself.^ 
'  "When  the  foreclosure  suit,  either  by  bill  or  cross-^ill,  leads  to  a 
foreclosure  of  several  mortgages  at  the  same  time  in  one  suit,  the 
court  will  endeavor  to  protect  the  divisional  mortgages  by  order- 
ing a  separate  sale,  unless  the  value  of  the  property  as  a  system 
will  be  thereby  destroyed.'  The  court  will  consolidate  the  various 
suits  if  the  proceedings  will  thereby  be  simplified  and  substantial 
justice  forwarded.* 

§  838.  Default  in  interest  for  the  express  purpose  of  paying  off 
lands  hearing  a  high  rate  of  interest. —  This  is  a  device  which  is 
occasionally  resorted  to  by  unscrupulous  managers  in  order  to  re- 


•A  general  mortgagee  cannot;  by 
bringing  into  its  foreclosure  suit  ninety 
other  mortgagees,  thereby  compel  a  sale 
of  the  "whole  system  as  an  entirety. 
Each  mortgagee  is  entitled  to  a  separate 
sale  of  the  property  mortgaged  to  him. 
"Wabash,  etc.,  R'y  v.  Central  T.  Co.,  23 
Fed.  Rep.,  138  (1884).  The  court  may 
order  the  receiver  to  make  a  sale  with- 
out mention  of  prior  liens  or  incum- 
brances. This  leaves  them  to  be  liti- 
gated and  enables  the  -purchaser  to 
ccintest  them.  Such  is  the  rule  even 
though  the  sale  is  subject  to  prior  legal 
incumbrances.  Hackensack  Water  Co. 
V.  De  Kay,  36  N.  J.  Eq.,  548  (1883).  The 
court  may  order  the  sale  to  be  made 
eubject  to  judgments,  taxes,  claims,  etc., 
the  adjudication  as  to  them  to  be  made 
subsequently.  Turner  v.  Indianapolis, 
etc.,  R'y,  8  Biss.,  380  (1878).  "Where  a 
mortgage  bondholder  of  one  of  the  three 
companies  which  have  been  consoli- 
dated into  a  single  company  files  a  bill 
for  foreclosure  and  makes  the  consoli- 
dated company  a  party  defendant,  the 
court  will  order  a  sale  of  the  road  as  a 
whole,  although  there  are  three  divis- 
ional mortgages  on  the  property.  The 
proceeds  were  apportioned  according  to 
the  earnings  of  the  different  divisions 
upon  equitable  principles  and  the  reports 
of  experts.  Gibert  v.  "Washington,  etc., 
R.  R.,  33  Gratt.  (Va.),  586,  613  (1880). 

2  Underlying  mortgagees  will  be  al- 


lowed to  commence  foreclosure  pro- 
ceedings. Central  T.  Co.  v.  "Wabash,  etc., 
R'y,  23  Fed.  Rep.,  863  (1885).  "Where  the 
general  foreclosure  is  nearly  complete, 
the  court  will  not  turn  over  a  part  of 
the  system  to  the  underlying  mortgagees 
but  will  wait  for  a  sale  of  the  whole  sys- 
tem. Central  T.  Co.  v.  "Wabash,  etc.,  R. 
R.,  25  Fed.  Rep.,  693  (1885). 

3  If  there  is  an  underlying  mortgage 
on  part  of  the  road,  the  court  will  order 
that  to  be  sold  separately  if  it  can  be 
done  without  destroying  the  value  of 
the  whole  property.  This  will  enable 
such  a  mortgagee  to  protect  himself. 
Campbell  v.  Texas,  etc.,  R.  R.,  3  Woods, 
363  (1872).  See,  also.  Farmers'  L.  &  T. 
Co.  V.  Newman,  137  IT.  S.,  649  (1888). 
See,  also,  the  preceding  section. 

*  Where  a  railroad  construction  con- 
tractor files  a  bill  to  establish  a  lien  on 
the  road  and  asks  a  foreclosure  of  a 
prior  mortgage,  and  the  trustee  of  the 
mortgage  files  a  bill  for  foreclosure,  the 
court  may  consolidate  the  suits  and 
allow  the  latter  to  be  sole  complainant. 
American  Loan  &  T.  Co.  v.  East,  etc., 
R.  R.,  37  Fed.  Rep.,  343  (1889) ;  also,  Wa- 
bash, etc.,  R'y  V.  Central  T.  Co.,  23  Fed. 
Rep.,  513  (1885).  Although  three  differ- 
ent mortgages  on  the  same  property  are 
being  foreclosed  in  three  suits,  the  suits 
will  not  be  consolidated  until  they  are 
ready  for  decree.  Mercantile  T.  Co.  v. 
Missouri,  etc.,  R'y,  41  Fed.  Rep.,  8  (1889). 
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duce  the  amount  of  interest  which  the  company  has  to  pay. 
Bonds  bearing  a  high  rate  of  interest  having  been  sold  during  the 
early  existence  of  the  corporation,  the  managers,  after  the  company 
has  become  prosperous,  desire  to  reduce  the  interest  by  paying  off 
the  old  bonds  and  issuing  new  ones.  Hence,  in  order  to  pay  off  the 
old  ones  they  stop  the  payment  of  interest.  The  manipulation 
is  generally  successful.  The  court,  however,  does  what  it  can  to 
circumvent  the  scheme.  It  will  put  in  a  receiver  to  operate  the 
business  and  apply  the  profits  to  the  payment  of  the  interest,'  or 
will,  on  the  suit  of  a  bondholder,  decree  that  the  trustee  take  pos- 
session of  the  road.^  But  if  the  trustee  is  foreclosing  in  collusion 
with  the  company,  an  objecting  bondholder  must  offer  to  pay 
such  bonds  as  desire  payment  at  par.'  Possibly  the  court  may 
authorize  a  lease  of  the  property  to  be  raa-de.*  Yet  these  remedies 
are  dangerous,  and  rather  than  resort  to  them  the  bondholders 


1  If  the  mortgagor  attempts  to  compel 
a  foreclosure  in  order  to  pay  off  the 
debt  before  it  is  due,  the  court  will  put 
in  a  receiver  to  apply  the  income  to  the 
payment  of  the  interest  in  default 
"However  burdensome  this  high  rate 
of  interest  may  be  to  the  defendant,  it 
has  no  legal  right  to  demand  a  reduc- 
tion, nor  can  it  compel  a  foreclosure 
and  payment  of  the  mortgage  debt  be- 
fore its  maturity  by  refusing  to  pay  the 
interest  according  to  the  obligation  of 
its  contract,  and  appropriating  its  in- 
come and  earnings  to  its  own  us&  It 
cannot  thus  take  advantage  of  its  own 
wrong."  Dow  v.  Memphis,  etc.,  R  R, 
20  Fed.  Rep.,  260  (1884).  Where  a  rail- 
road in  prosperous  condition  allows  by 
collusion  a  judgment  to  be  taken  against 
it  and  a  receiver  to  be  appointed  there- 
under, all  for  the  purpose  of  applying 
its  income  to  improvements  instead  of 
to  the  payment  of  its  debts  and  inter- 
est coupons,  the  court  of  its  own  motion 
will  discharge  the  receiver.  The  rail- 
road in  this  case  desired  foreclosure  pro- 
ceedings to  be  commenced  in  order  to 
pay  off  its  bonds  bearing  a  high  i-ate  of 
intei'est  Sage  v.  Memphis,  etc.,  R  R, 
18  Fed.  Rep.,  571  (1883).  A  sale  will  not 
be  ordered  on  terms  materially  differ- 
ent from  those  called  for  by  the  plead- 
ings.     Without    the    consent    of    the 


bondholders  the  court  cannot  decree 
that  bonds  shall  become  du^e  at  once. 
Where  bonds  are  worth  much  more 
than  par  and  have  a  long  time  to  run 
at  a  high  rate  of  interest,  the  court  will 
hesitate  before  declaring  them  due  at 
once.  Pennsylvania  R  R  u.  Allegheny, 
etc.,  R  R,  48  Fed.  Rep.,  139  (1891). 

2  Where  the  company  refuses  to  pay 
the  coupons,  although  able  to  do  so,  its 
object  being  to  compel  the  bondholders 
to  take  a  lower  rate  of  interest,  a  bond- 
holder may  file  a  bill  in  equity  to  com- 
pel the  trustees  of  the  mortgage  to 
"  take  possession  of  the  pi-operty  for  the 
purpose  of  foreclosure  and  manage  it 
and  apply  the  net  earnings  to  payment 
of  the  interest  on  the  bonds."  First 
Nat'l  Ins.  Co.  v.  Salisbury,  130  Mass.,  803 
(1881). 

3  A  bondholder  may  intervene  in  a 
foreclosure  suit  and  may  prevent  the 
foreclosure  by  proving  that  the  fore- 
closure is  a  scheme  to  pay  off  the  seven 
per  cent  bonds  in  order  to  enable  the 
mortgagor  to  issue  new  bonds  at  a 
lower  rate  of  interest  He  must,  how- 
ever, stand  ready  to  buy  all  bonds  which 
are  presented  for  payment  The  trustee'^ 
suit  to  foreclose  will  then  be  stayed. 
Tillinghast  v.  Troy,  etc,  R  R,  48  Hun, 
430  (1888) ;  affirmed,  131  N.  Y.,  649. 

*  See  ch.  XLVIH. 
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generally  submit  to  a  reduction  of  interest.  The  result  is  a  loss  to 
both  sides  —  a  partial  loss  of  interest  to  the  investor  and  a  total 
loss  of  credit  to  the  manipulator. 

§  839.  Conflict  between  the  federal  and  tlie  state  courts  in  fore- 
closure suits. —  Although  a  foreclosure  suit  has  been  commenced  in 
a  state  court,  yet  this  does  not  prevent  the  commencement  of  an 
independent  foreclosure  suit  on  the  same  property  in  the  federal 
court.  >Both  suits  may  go  on.' 

Although  suit  is  pending  in  the  federal  court  to  foreclose  a 
mortgage,  yet  a  creditor  may  file  a  bill  iii  the  state  court  to  have 
the  mortgage  declared  illegal  as  having  been  given  to  stockholders 
without  consideration.^  But  the  federal  court  will  not  disturb  a 
receiver  who  has  been  appointed  by  the  state  court  before  any  re- 
ceiver was  appointed  by  the  federal  court,  and  vioe  versa,  the  rule 
being  that  the  court  which  first  takes  possession  may  retain  pos- 
session.'   The  court  which  first  obtains  possession  of  the  property 


'Beekman  v.  Hudson,  etc.,  R'y,  35 
Fed.  Rep.,  3  (1888);  Weaver  v.  Field, 
16  id.,  23  (1883).  A  suit  in  a  state 
court  by  a  mortgagor  to  restrain  the 
trustee  from  selling  the  property  is 
no  bar  to  a  suit  in  the  federal  court 
to  foreclose  the  mortgage.  Pierce  v. 
Feagans,  39  Fed.  Rep.;  587  (1889).  A 
sale  of  all  the  property  of  a  railroad  upon 
foreclosure  proceedings  does  not  pre- 
vent judgment  creditors  claiming  a 
judgment  lien  on  the  property  from 
continuing  their  proceedings  in  the  state 
court.  Blair  v.  Walker,  26  Fed.  Rep.,  73 
(1886).  A  foreclosure  suit  and  appoint- 
ment of  a  receiver  in  a  federal  court 
does  not  oust  a  state  court  of  jurisdic- 
tion in  a  pending  suit  for  damages  to 
land  by  reason  of  the  construction  of 
the  road.  Mercantile  T.  Co.  v.  Pittsburg;, 
etc.,  R.  R.,  29  Fed.  Rep.,  733  (1887).  In  a 
suit  by  a  corporate  creditor  to  reach  the 
equity  of  the  corporation  in  its  mort- 
gaged property,  a  third  person  who 
claims  part  of  the  complainant's  debt 
and  is  litigating  the  same  in  the  state 
court  will  not  be  allowed  to  intervene. 
CoiHa  V.  Chattanooga,  etc.,  Co.,  44  Fed. 
Rep.,  533  (1891).  Where  a  foreclosure 
suit  is  pending  in  one  state  court,  another 
foreclosure  suit  on  the  same  property 
cannot  be  commenced'  in  another  state 


court,  both  courts  being  in  the  same 
parish.  Weymouth  v.  Roselius,  36  La. 
Ann.,  527  (1884).  The  general  principles 
governing  this  subject  of  priority  of  a 
similar  suit  in  the  'state  court  are  dis- 
cussed in  Loving  v.  Marsh,  3  Cliff.,  311 
(1864),  not,  however,  a  corporation  case. 
The  United  States  courts  will  entertain 
a  suit  by  bondholders  for  the  foreclosure 
of  a  mortgage  and  the  removal  of  the 
trustees  for  cause,  although  suit  is  pend- 
ing in  the  state  court  brought  by  the 
trustees  for  foreclosure  of  the  same  mort- 
gage. Brooks  V.  Vermont  Central  R.  R., 
14  Blatch.,  463  (1878).    See,  also,  §  827, 

2  Gay  et  al.  v.  Brierfleld.  etc.,  Co.  et  al, 
11  S.  Rep.,  353  (Ala.,  1891),  carefully  re- 
viewing many  cases. 

"  Id.  In  the  case  Wilmer  v.  Atlanta, 
etc.,  R'y,  2  Woods,  409,  427  (1875),  the 
court  said:  "The  test  1  think  is  this: 
Not  which  action  was  first  commenced, 
nor  which  cause  of  action  has .  priority 
or  superiority,  but  which  court  first  ac- 
quired jurisdiction  over  the  property. 
If  the  Fulton  county  court  had  the 
power  to  take  possession  when  it  did  so, 
and  did  not  invade  the  possession  or 
jurisdiction  of  this  court,  its  possession 
will  not  be  interfered  with  by  this  court ; 
the  parties  must  either  go  to  that  court 
and  pray  for  the  removal  of  its  hand,  or, 
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through  a  receiver  retains  that  possession  until  the  end  of  the  case 
in  that  court.' 

By  comity  it  has  been  held  that  a  state  court  will  dismiss  a  bill 
of  foreclosure  where  a  bill  for  the  same  purpose  has  already  been 
filed  in  the  federal  court.^ 


having  procured  an  adjudication  of 
their  rights  in  this  court,  must  wait 
until  the  action  of  that  court  has  been 
brought  to  a  close,  and  judicial  posses- 
sion has  ceased.  .  .  .  The  alleged 
collusion  and  fraud  of  the  parties  can- 
not alter  the  case.  It  is  a  question  be- 
tween the  two  courts ;  and  we  must  re- 
spect the  possession  and  jurisdiction  of 
the  sister  court  We  cannot  take  the 
property  out  its  hands  unless  it  has. 
first  wrongfully  taken  it  out  of  our 
hands.  This,  as  we  have  shown,  has 
not  been  done.  The  application  for  a 
writ  of  assistance  and  for  an  attach- 
ment must  be  denied." 

1  Although  a  foreclosure  suit  is  pend- 
ing in  a  state  court,  yet  if  a  subsequent 
foi'eclosure  suit  against  the  same  prop- 
erty is  commenced  in  the  federal  court 
and  a  receiver  is  appointed  first  in  the 
latter  court,  the  latter  court  will  retain 
possession  of  the  property  and  allow  the 
suit  to  continue.  East  Tenn.,  etc.,  E.  R 
V.  Atlanta,  etc.,  E.  E.,  49  Fed.  Eep.,  608 
(1892).  Where  a  federal  court  has  taken 
possession  of  an  interstate  railway  on 
foreclosure  proceedings  it  will  not  turn 
over  to  the  state  courts  a  line  which  was 
acquired  by  purchase  by  the  general  com- 
pany, even  though  that  line  is  wholly 
within  the  state  and  its  charter  has  been 
forfeited.  Mercantile  Ti-ust  Co.  v.  Mis- 
souri, etc.,  R'y,  48  Fed.  Eep.,  351  (1890). 
A  suit  by  a  stockholder  in  the  federal 
court  for  a  receiver  and  the  application 
of  all  assets  to  the  debts  is  not  a  bar  to  a 
suit  in  the  state  court  by  a  creditor  for  a 
receiver  and  the  application  of  the  assets 
to  the  debts,  even  though  a  receiver  ap- 
pointed in  the  former  action  takes  pos- 
session of  little  of  the  property  and  is 
discharged.  Liggett  v.  Glenn,  51  Fed. 
Rep.,  381  (1893). 


2  In  the  case  of  Keep  v.  Mich.,  etc.,  R 
R,  6  Chic.  Leg.  News,  101  (U.  S.  Dis. 
Ct,  1873),  the  federal  court  appointed  a 
receiver  although  a  receiver  was  already 
in  possession  by  appointment  of  tlie  state 
court ;  but  the  state  court,  upon  learn- 
ing that  the  suit  in  the  federal  court  had 
been  commenced    first,  had  dismissed 
the  bill  in  the  state  court  and  dismissed 
the  receiver.    Where  the  property  is^al- 
ready  in  the  hands  of  a  federal  receiver 
a  state  court  will  refuse  to  entertain  a 
suit  for  the  foreclosure  of  a  mortgage 
subsequent  to  the  one  being  foreclosed 
in  the  federal  court,  and  the  court  said 
that  the  rule  was  the  same  even  of  a 
mortgage  prior  to  the  one  already  in 
process  of  foreclosure.    Milwaukee,  etc., 
R  R  t).  Milwaukee,  etc.,  R  R,  30  Wis., 
165  (1865).    In  the  case  of  May  v.  Prin- 
tup,  59  Ga.,  128,   130  (1877),   the  court 
said :  "  It  is  not  the  seizure  of  the  prop- 
erty by  the  receiver  that  gives  the  court 
jurisdiction  over  it,  but  the  commence- 
ment and  service  of  the  bill  and  process. 
The  object  of  the  seizure  of  the  property 
IS  not  to  give  jurisdiction,  but  only  to 
enable  the  court  to  administer  effectual 
and  full  justice  under  the  jurisdiction  it 
has  acquired  by  virtue  of  the  suit  com- 
menced.   The  contrary  view  v?ould  en- 
courage collusion  between  parties  and 
unseemly  haste  in  the  seizure  of  prop- 
erty by    receivers.    The    case    at   bar 
affords  a  striking  illustration  of  the  pro- 
priety of  the  rule  that  the  commence- 
ment of  the  suit  and  not  the  appoint- 
ment of  the  receiver  or  seizure  of  the 
property  gives  jurisdiction  over  the  sub- 
ject-matter."   Although  a    federal   re- 
ceiver has  qualified,  yet  a  state  court 
will  also  appoint  a  receiver  unless  it  is 
shown  that  the  federal  suit  was  insti- 
tuted first    Texas,  etc.,  R  R  v.  State,  18 
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In  order  to  commence  foreclosure  in  the  federal  court  it  is  of 
course  necessary  that  the  jurisdiction  of  the  court  be  clear  and  be 
set  forth  in  the  bill.  This  jurisdiction  almost  always  turns  on  the 
fact  that  the  trustee  or  bondholder  who  forecloses  is  a  citizen  of  a 
different  state  from  that  of  the  defendants.^  Occasionally  it  is 
possible  to  remove  the  case  from  the  state  to  the  federal  courts 
under  some  one  of  the  acts  of  congress  allowing  removal.^  The 
decree  generally  ends  the  jurisdiction  of  the  court  over  the  prop- 
erty.' 


S.  W.  Rep.,  199  (Tex.,  1892).  After  the 
commencement  of  a  suit  in  the  federal 
court  for  foreclosure  and  a  receiver,  a 
subsequent  bill  filed  in  the  state  court 
does  not  deprive  the  federal  court  of  the 
right  to  possession  of  tlie  property,  even 
though  the  state  court  appoints  a  re- 
ceiver first.  Union  Trust  Co.  v.  Eockf  ord, 
etc.,  E.  R,  6  Biss.,  197  (1874).  Where  the 
federal  court  has  appointed  receivers  in 
a  foreclosure  suit,  it  may  then  acquire 
jurisdiction  of  a  subsequent  foreclosure 
suit,  irrespective  of  the  citizenship  of 
the  parties,  the  res  being  in  the  pos- 
session of  the  court  Carey  v.  Houston, 
etc.,  E'y,  52  Fed.  Rep.,  671  (1893). 

1  Although  the  trustees  of  the  deed  of 
trust  in  a  suit  brought  by  the  bond- 
holders are  made  defendants  the  fed- 
eral court  is  not  ousted  of  jurisdiction 
by  reason  of  the  fact  that  the  complain- 
ants and  the  trustees  are  citizens  of  the 
same  state.  They  are  merely  nominal 
parties.  Barry  v.  Missouri,  etc.,  R'y,  27 
Fed.  Rep.,  1  (1886).  A  mortgagee  may 
foreclose  in  the  federal  court,  although 
neither  he  nor  the  mortgagor  resides  in 
the  district  where  the  property  is  and 
the  suit  is  brought  Wheelwright  v.  St 
Louis,  etc.,  Co.,  50  Fed.  Rep.,  709  (1892). 
Of.  %  827. 

2  A  foreclosure  suit  in  a  state  court  in- 
volving separate  severable  controver- 
sies may  be  removed  into  the  federal 
court  as  to  one  of  the  controversies  and 
thereby  drag  the  rest  into  the  same 
court  Wabash,  etc.;  R'y  v.  Central  T. 
Co.,  23  Fed.  Rep.,  513  (1885).  As  to  the 
removal  of  a  case  to  the  federal  courts 
by  some  of  the  defendants,  see  Foster 
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V.  Chesapeake,  etc.,  R'y.  47  Fed.  Rep., 
869  (1891).  The  court  will  consolidate 
two  foreclosure  suits  brought  to  fore- 
close the  same  mortgage,  one  in  the 
federal  court  and  the  other  removed  to 
the  federal  from  the  state  court  Wa- 
bash, etc.,  B'y  V.  Central  T.  Co.,  23  Fed. 
Rep.,  513  (1885). 

'  Where  by  decree  in  a  state  court  a 
railroad  is  sold  under  foreclosure  the 
court  ends  its  jurisdiction  over  the  rail- 
road.   If  the  purchaser  does  not  fulfill, 
a  holder  of  receiver's  certificates  may 
file  a  bill  in  the  federal  court  for  an- 
other sale.    The  state  court  cannot  then 
assume  again  jurisdiction  over  the  prop- 
erty.   Central  Nat'l  Bank    v.  Hazard, 
49  Fed.   Rep.,  393  (1893).    Although  a 
railroad  has  been  foreclosed  and  sold  by 
suit  in  a  state  court,  yet  a  bondholder 
may  file  a  bill  in  the  federal  court  to 
re-establish  the  lien  of  the  mortgage  on 
the    ground  that  the  foreclosure  was 
collusive,  fraudulent  and  void.    He  may 
sue  to  reach  the  stock  for  which  the 
road  was  sold  by  the  purchasers  to  a 
new  corporation.    He  need  not  obtain 
a  judgment  at  law  on  his  bonds  before 
resorting  to  this  suit  in  equity.    Mass., 
eta,  Ins.  Co.  v.  Chicago,  etc.,  R.  E.,  13 
Fed.  Rep.,  857  (1882).    Where  the  fed- 
eral   court  has  foreclosed  the  second 
mortgage  and  made  a  sale  subject  to 
the  first  mortgage,  the  first  mortgagee 
may  then  commence  foreclosure  pro- 
ceedings in  the  same  suit  even  though 
the  purchaser  at  the  first  sale  is  a  citi- 
zen of  the  same  state  as  the  first  mort- 
gagee.   Farmers'  L.  &  T.  Co.  v.  Hous- 
ton, etc.,  R'y,  44  Fed.  Rep.,  115  (1890). 
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The  decree  of  foreclosure  by  a  state  court  cuts  off  the  lien  of  a 
judgment  obtained  in  the  federal  court  pending  the  suit,  and  is  a 
bar  to  a  suit  commenced  in  the  federal  court  by  such  judgment 
creditor  attacking  the  mortgage  as  illegal.'  So  also  a  decree  ob- 
tained in  the  federal  court  prevents  a  subsequent  suit  in  the  state 
court.^ 

§  840.  Foreclosure  of  a  mortgage  on  a  railroad  that  runs  into 
two  or  more  states. — ■  There  has  been  great  doubt  whether  a  court 
sitting  in  one  state  could  foreclose  the  whole  of  a  railroad  which 
extends  from  that  state  into  an  adjoining  statS.  Ordinarily  a 
court  cannot  foreclose  a  mortgage'  on  land  situated  outside  of  the 
jurisdiction  of  the  court.  And  this  rule  applies  to  the  courts  of  a 
state  in  the  foreclosure  of  an  interstate  railroad.  The  foreclosure 
is  good  for  that  part  of  the  railroad  which  is  located  within  the 
state  where  the  court  is  sitting,  but  usually  the  courts  of  the  other 
state  will  refuse  to  recognize  the  foreclosure  so  far  as  it  applies  to 
that  part  of  the  railroad  which  is  in  the  latter  state.' 


1  Stout  V.  Lye,  103  U.  S.,  66  (1880). 

2  Where  in  a  foreclosure  suit  in  the 
federal  court  by  a  consent  decree  the 
trustee  is  put  in  possession,  and  by  a 
•subsequent  decree  a  sale  is  ordered  and 
the  trustee  files  a  report  of  a  sale  having 
been  made,  and  then  IcAig  subsequently 
the  trustee  forecloses  the  same  mortgage 
in  a  state  court,  and  the  purchaser  takes 
possession,  the  federal  court  will  oust 
hira  from  possession  and  put  in  a  re- 
ceiver, on  the  application  of  a  bond- 
holder, the  trustee  being  charged  with 
a  misapplication  of  the  funds.  The 
court  is  not  bound  by  the  foreclosure  in 
the  state  court  Bill  v.  New  Albany, 
etc.,  R  R.,  3  Biss.,  390  (1870).  If  the 
state  court  refuse  to  recognize  the  pri- 
ority of  jurisdiction  acquired  by  the 
federal  court  the  state  proceeding  should 
be  brought  before  the  supreme  court  by 
writ  of  error.  Chittenden  v.  Brewster, 
2  Wall,  191  (1864).  Although  the  pur- 
chaser is  bound  to  pay  outstanding 
claims,  yet  the  court  will  first  pass  upon 
them.  It  will  enjoin  a  suit  in  the  state 
court  relative  thereto.  Jesup  v.  Wabash, 
«tc.,  E'y,  44  Fed.  Eep.,  663  (1890). 

'  Whei-e  a  consolidated  company  of 
New  York  and  Pennsylvania  issues 
bonds  in  New  York   fictitiously,  such 


bonds  cannot  be  enforced  in  Pennsyl- 
vania, since  they  are  void  by  its  consti- 
tution. A  foreclosure  in  New  York  of 
the  mortgage  securing  the  bonds  may 
be  set  aside  and  the  bonds  declared  void. 
Pittsburgh,  etc.,  E.  R  Co.'s  Appeal,  4 
Atl.  Rep.,  385  (Pa.,  1886).  In  the  case 
of  Eaton,  etc.,  R  R  w.  Hunt,  30  Ind., 
457  (1863),  the  Indiana  court  refused  to 
recognize  a  judgment  of  an  Ohio  court 
wherein  the  Ohio  court  foreclosed  a 
consolidated  railroad  running  into  both 
states,  so  far  as  such  judgment  affected 
an  underl3'ing  mortgage  on  the  Indiana 
end  of  the  road.  It  was  so  held  al- 
though the  Ohio  court  had  personal  ju- 
risdiction over  the  trustee  of  this  under- 
lying mortgage.  The  court  said  that  if 
the  trustee  had  refused  to  sell,  the  court 
could  not  appoint  a  person  to  sell  for 
him.  The  pendency  of  a  foreclosure 
suit  in  the  courts  of  another  state  is  no 
bar.  The  courts  of  one  state  have  no 
power  to  foreclose  and  cause  a  fore- 
closure sale  of  i-eal  estate  in  other  states, 
even  though  such  property  consists  of  a 
telegraph  system  which  runs  into  sev- 
eral states,  including  the  one  where  the 
suit  is  brought  Farmers'  L.  &  T.  Co. 
V.  Bankei-s',  etc.,  Tel.  Co.,  44  Hun,  400 
(1887).    The  reason  of  the  rule  is  that 
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"Where,  however,  the  trustee  of  the  mortgage  is  within  the  juris- 
diction of  the  court,  the  court  may  compel  him  to  exercise  the 
power  of  sale  given  by  the  mortgage.  In  this  way  the  whole  prop- 
erty may  be  foreclosed  at  once.^  A  different  rule  prevails  in  the 
federal  courts.  Where  a  railroad  runs  into  two  states  and  into 
two  circuits  of  the  United  States  courts,  a  suit  to  foreclose  a  mort- 
gage on  the  whole  line  may  be  brought  in  one  of  those  circuits  and 
a  foreclosure  of  the  whole  line  will  be  decreed.^    An  "  ancillary 


the  Court  cannot  gwe  possession  after 
the  foreclosure  sale.  Id.  The  court 
said :  "  The  court  of  this  state  cannot 
by  its  decree,  or  by  a  sale  made  by  an 
officer  appointed  by  it,  or  by  a  convey- 
ance executed  by  such  oiScer,  affect  the 
titfe  to  property  without  the  limits  of 
the  state,  and,  therefore,  by  a  sale  under 
the  decree  entered  in  this  action  by  the 
referee  therein  named,  no  title  could 
possibly  be  conveyed  to  such  of  the 
mortgaged  property  as  is  situate  in 
other  states."  A  foreclosure  in  New 
York  of  a  road  running  through  New 
York  and  Pennsylvania  was  held  by  the 
Pennsylvania  courts  not  to  be  binding 
80  far  as  the  Pennsylvania  part  of  the 
railroad  was  concerned.  Pittsburgh, 
etc.,  R  R.  u  Rothschild,  4  Cent.  Rep., 
107  (1886).  Where  a  mortgage  covers  a 
railroad  running  into  New  York,  Penn- 
sylvania and  Ohio,  and  three  suits  of 
foreclosure  are  commenced,  one  in  each 
state  for  the  part  in  that  state,  the  New 
York  court  in  passing  upon  rolling- 
stock  contracts  is  not  bound  by  the 
Ohio  decision  on  the  same  question  in 
the  Ohio  suit  Matter  of  U.  S.  Rolling 
Stock  Co.,  55  How.  Pr.,  286  (1878).  The 
complaint  was  subsequently  amended 
so  as  to  make  the  New  York  case  col- 
lateral or  ancillary  to  that  pending  in 
Ohio.  See  Taylor  v.  Atlantic  R.  R,  57 
How.  Pr.,  9  (1878).  Yet  the  court  held 
that  this  did  not  essentially  modify  the 
character  of  the  New  York  suit  Matter 
of  U.  S.  R  S.  Co.,  id.,  16.  A  branch  line 
cannot  be  decreed  not  to  be  subject  to  a 
mortgage  where  the  suit  is  brought  in  a 
county  other  than  the  county  where  the 
branch  road  is,  and  the  bondholders  are 
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not  parties  to  the  suit  Central  T.  Co.. 
V.  Florida,  etc.,  Co.,  43  Fed.  Rep,  751 
(1890). 

1  Where  the  mortgaged  property  con- 
sists of  telegraph  lines  running  into  va- 
rious states,  the  courts  of  one  of  the- 
states  will  not  foreclose  and  sell  the  part 
in  that  state,  but  will  compel  the  trustee- 
to  adopt  a  remedy  whereby  the  whole 
system  may  be  sold  at  one  time.    Farm-  ■ 
ers'  L.  &  T.  Co.  v.  Bankers',  etc.,  Tel.. 
Co.,  44  Hun,  400  (1887).    In  McElvath  v.\ 
Pittsburg,  etc.,  R   R,  55  Pa.   St,  189'i 
(1867),  the  court  ordered  the   sale  onj' 
foreclosure  of  the  whole  road,  although' 
a  part  of  it  was  in  West  Virginia,  the  ■ 
trustee  being  within  the  jurisdiction; 
The  court  did  by  its  decree,  "operating' 
upon  the  trustee  himself,  authorize  and' 
compel  him  to  sell  and  convey  whatever- 
interest  of  the  railroad   company  wilH 
pass  under  the  terms  of  the  mortgage."' 
Where  foreclosure  on  a  railroad!  run- 
ning into  two  states  is  commenced  in 
one  state  and  an  ancillary  bill  is  filed  in 
the  other  state,  intervening  creditors  or 
lienees  may  intervene  in  either  one  of 
the  two  suits.    Fidelity,  etc.,  Co.  v.  Shen- 
andoah, etc.,  R  R,  9  S.  E  Rep.,  180  (W. 
Va.,  1889).    But  in  Central  T.  Co.  v.  East 
Tenn.,  etc.,  R   R,    30  Fed.   Rep.,    895 
(1886),  the  court    said  the  application 
should  be  made  where  the  principal  suit 
is  being  carried  on. 

2  MuUer  v.  Dows,  94  U.  S.,  444  (1876). 
"Of  the  propriety  of  a  foreclosure  in 
one  court  operating  upon  the  entire 
pi'operty  running  through  several  states, 
and  of  the  validity  of  a  sale  made  in 
pursuance  of  that  foreclosure,  and  the 
completeness  of  the  title  which  will  pass 
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bill"  in  the  adjoining  circuit  is  not  proper.  If  foreclosure  suit  is 
instituted  in  both  circuits,  both  bills  should  be  original,  independ- 
ent bills.^  Accordingly  the  court  in  the  circuit  where  the  ancillary 
or  the  second  bill  is  filed  may  remove  the  receivers  appointed  in 
the  other  circuit,  so  far  as  that  part  of  the  railroad  which  is  in  the 
second  circuit  is  concerned.^ 

§  8il.  State  statutes  relative  to  foreclosure  may  te  tut  need  not 
le  followed  iy  the  federal  courts. —  Where  the  statutes  of  the  state 
in  which  a  railroad  is  located  prescribe  a  period  within  which  a 
mortgagor  may  redeem  the  property  from  foreclosure,  they  apply 
to  a  foreclosure  in  the  federal  courts.'  But  the  court  has  power 
to  order  the  property  sold  free  from  the  statutory  right  to  re- 
deem.*   A  statute  that  the  sale  shall  not  take  place  until  six  months 


by  such  sale,  there  can  be  now  no  longer 
a  question.  In  the  case  of  MuUer  v. 
I)ows,  94  U.  S.,  444,  that  question  was 
put  at  rest"  Central  T.  Co.  v.  Wabash, 
etc.,  R'y,  29  Fed.  Rep.,  618  (1886) ;  Farm- 
ers' L.  &  T.  Co.  V.  Chicago,  etc.,  R'y,  37 
Fed.  Rep.,  146  (1886).  The  United  States 
court  sitting  in  a  district  through  which 
a  railroad  runs  has  no  power  to  appoint 
a  receiver  of  the  entire  road,  although  it 
runs  into  other  districts  and  states,  the 
mortgage  being  on  the  whole  line.  Wil- 
mer  v.  Atlanta,  etc.,  R'y,  3  Wood's,  409, 
419(1875);  Id.,  453.  The  case  of  Mull er 
V.  Dows,  94  U.  S.,  444,  was  distinguished 
in  Atkins  v.  Wabash,  etc.,  R'y,  39  Fed. 
Rep.,  161  (1886),  the  latter  case  being  one 
where  no  foreclosure  of  the  railroad  in 
the  adjoining  state,  but  only  a  receiver 
thereof,  was  prayed  for,  and  ancillary 
bills  were  filed  in  such  adjoining  state. 
The  court  refused  to  recognize  the  re- 
ceiver appointed  in  the  adjoining  cir- 
cuit so  far  as  such  receivership  extended 
beyond  that  circuit.  Although  one  cir- 
cuit of  a  United  States  court  is  divided 
into  two  districts  (northern  New  York 
and  southern  New  York),  yet  a  mort- 
gage on  a  railroad  running  through 
both  districts  may  be  foreclosed  by  a 
bill  filed  in  one  of  them.  Beekman  v. 
Hudson,  etc.,  R'y,  35  Fed.  Rep.,  8  (1888). 
The  United  States  court  sitting  in  Penn- 
sylvania may  foreclose  a  railroad  run- 
ning through  Pennsylvania  and  Mary- 


land.   Randolph    v.  Wilmington,   etS., 
R.  R,  11  Pliil..  503  (1876). 

'  In  the  foreclosure  of  an  interstate 
railroad  running  into  two  circuits,  an 
"  ancillary  bill "  in  one  circuit,  referring 
to  the  principal  bill  of  foreclosure  in  the 
other  circuit,  is  not  allowable.  If  fore- 
closure is  sought  in  both  circuits,  the 
bills  in  equity  in  each  must  be  inde- 
pendent and  complete.  Mercantile  Trust 
Co.  V.  Kanawha,  etc.,  R'y,  39  Fed.  Rep., 
337  (1889). 

2  Atkins  V.  Wabash,  etc.,  R'y,  39  Fed. 
Rep.,  161  (1886).  In  the  case  of  Ellis  v. 
Boston,  etc.,  R.  R,  107  Mass.,  1  (1871),  a 
receiver  appears  to  have  been  appointed 
of  a  road  running  into  several  states. 

3  Brine  v.  Ins.  Co.,  96  U.  S.,  637  (1877) ; 
Singer  Mfg.  Co.  v.  McCoUock,  24  Fed. 
Rep.,  667  (1884).  The  length  of  time 
within  which  the  mortgagor  may  re- 
deem is  determined  by  the  law  of  the 
state  in  which  the  foreclosure  is  de- 
creed. Jackson,  etc.,  Co.  v.  Burlington, 
etc.,  R.  R,  29  Fed.  Rep,  474  (1887).  See, 
also,  Simmons  v.  Taylor,  88  Fed.  Rep., 
683  (1889).  In  Indiana  the  equity  of  re- 
demption may  be  sold  out  by  a  judg- 
ment creditor.  Coe  v.  McBrown,  22 
Ind.,  353  (1864). 

*  Hammock  v.  Loan  &  Trust  Co.,  105 
U.  S.,  77  (1881).  No  redemption  is  al- 
lowed in  foreclosure  sales  of  railroads. 
The  statute  was  not  intended  to  apply 
to  such  property.    Peoria,  etc.,  R  R  u 
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after  decree  will  be  applied ;  *  as  also  a  state  laAv  authorizing  eject- 
ment as  a  remedy.^  iTpon  payment  of  the  amount  found  due  in  a 
foreclosure  suit,  the  mortgagor  is  entitled  to  possession,  and  to 
have  the  receiver  discharged.' 

§  842.  Claim  of  title  in  opposition  to  the  mortgagor's  title  cannot 
he  tried  in  a  foreclosure  suit  —  Priority  of  liens  may  he  tried. — 
This  is  a  rule  applicable  to  all  foreclosure  suits  whether  the  mort- 
gage was  given  by  a  corporation  or  an  individual.*  But  all  con- 
flicting rights  as  between  co-defendants,  their  rights  all  arising 
from  the  mortgagor  corporation's  title,  may  be  passed  upon  and  de- 
cided.^   Hence,  the  priority  of  liens  originating  from  or  under  the 


Thompson,  103  111.,  187  (1882).  There  is 
no  redemption  from  the  sale  of  railroad 
property  under  foreclosure  proceedings 
in  the  federal  courts.  Turner  v.  Indi- 
anapolis, etc.,  R'y,  8  Biss.,  380  (1878).  The 
right  of  the  mortgagor  to  redeem  can- 
not be  destroyed  by  a  new  law  that  the 
mortgage  has  been  foreclosed  or  will  be 
foreclosed  if  payment  is  not  made 
within  a  year.  Ashuelot  R.  R.  v.  Elliot, 
53  N.  H.,  387  (1873). 

1 A  federal  court- in  foreclosing  a  rail- 
road in  Kansas  will  apply  the  Kansas 
statute,  which  forbids  a  sale  until  six 
months  after  the  decree  of  foreclos- 
ure. A  receiver  will  be  appointed  to 
operate  the  road  during  these  six 
months.  Benedict  v.  St  Joseph,  eto 
R.  R,  19  Fed.  Rep.,  173  (1883). 

2  The  federal  court  foreclosing  a  rail- 
road mortgage  in  Arkansas  will  follow 
Arkansas  law.  If  the  state  law  author- 
izes ejectment  by  the  mortgagee  upon 
default,  the  federal  court  will  apply  the 
same  rula  Instead  of  ejectment,  how- 
ever, a  suit  in  equity  may  be  instituted 
and  a  receiver  put  in  charge,  where  the 
property  is  real,  personal  and  mixed, 
and  the  remedy  at  law  is  inadequate,  in- 
asmuch as  ejectment  does  not  lie  for 
personalty,  rolling  stock,  etc.  Dow  v. 
Memphis,  etc.,  R  R,  30  Fed.  Rep.,  ^60 
(1884), 

'Railroad  Co.  v.  Soutter,  3  Wall.,  510 
(1864).  If  the  road  runs  into  two  states 
and  the  equity  of  redemption  is  sold  on 
execution  in  one,  the  purchaser  is  enti- 


tled to  redeem  the  whole  property  in 
both  states  from  a  mortgage  which  cov- 
ers the  whole.  Wood  v.  Goodwin,  49 
Me.,  260  (1861). 

<  Farmers'  L.  &  T.  Co.  v.  Green  Bay, 
etc.,  R  R,  6  Fed.  Rep.,  100  (1881).  A 
contractor  claiming  title  to  part  of  the 
street  railroad  which  is  being  foreclosed, 
the  claim  being  based  on  the  terms  of 
the  deed  of  that  part  from  himself  to 
the  company,  cannot  litigate  that  ques- 
tion by  filing  a  cross-bill  in  the  fore- 
closur'e  suit  to  which  he  is  not  a  party. 
Adverse  claims  to  the  title  cannot  be 
adjudicated  in  a  foreclosure  suit  Farm- 
ers' L.  &  T.  Co.  V.  San  Diego,  etc.,  Co., 
40  Fed.  Rep..  105  (1889).  If,  however,  it 
is  claimed  that  the  adverse  title  is  really 
subsequent  to  the  title  of  the  mortgagee, 
he  may  make  the  claimant  a  party  and 
have  the  question  litigated.  The  re- 
ceiver is  not  the  proper  party  to  insti- 
tute such  a  suit  If  the  claimant  shows 
that  his  title  is  really  adverse  to  the 
mortgagor's,  then  the  bill  is  dismissed  as 
to  him.  Harland  v.  Bankers',  etc.,  Tel. 
Co.,  33  Fed.  Rep.,  199  (1887). 

5 Corcoian  v.  Chesapeake,  etc.,  Co., 94 
U.  S.,  741  (1876) ;  Jerome  v.  McCarter,  id., 
734.  Cf.  Bronson  v.  Railroad,  2  Black, 
524  (1863),  where  the  court  said  that 
where  each  of  two  mortgagees  claims 
priority,  the  question  cannot  be  litigated 
in  a  foreclosure  suit  brought  by  one  of 
them,  the  other  one  not  being  a  party 
to  such  suit. 
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same  owner  of  the  property  may  be  litigated  in  a  foreclosure  suit 
on  one  of  such  liens.' 

§  843.  Parties  complainant  in  a  suit  for  foreclosure — Who  may 
foreclose. —  A  suit  in  equity  for  the  foreclosure  of  a  corporation 
mortgage  should  be  instituted  by  the  trustees  of  the  mortgage.^ 
The  trustees  sue  alone,  and  none  of  the  bondholders  need  be 
joined  either  as  parties  complainant  or  defendant.'  If  the  trustees 
refuse  to  bring  suit,  any  bondholder  may  bring  it  and  make  the 
trustees  parties  defendant.* 

§  844.  Parties  defendant  in  a  suit  for  foreclosure. —  The  corpo- 
ration itself  that  gave  the  mortgage  is  a  necessary  party  defendant, 
unless  it  has  parted  with  its  entire  interest,  in  which  case  it  is  a 
proper  but  not  a  necessary  party.^  If  the  foreclosure  is  by  the  first 
mortgagee,  a  second  mortgagee  is  a  proper  although  not  a  necessary 
party  defendant.  It  is  culpable  negligence  on  the  part  of  the  com- 
plainant's attorney,  however,  not  to  join  the  junior  mortgagees  in 
order  to  cut  off  their  right  to  redeem.' 


1  The  priority  of  mortgages  may  be 
contested  in  a  foreclosure  suit,  even 
though  the  question  of  title  cannot. 
Board  of  Supervisors  v.  Mineral  Point 
E.  E.,  24  Wis.,  93  (1869).  If  there  is  any 
question  as  to  which  is  the  first  and 
which  is  the  second  lien,  the  court  will 
decide  that  question  before  the  sale  in 
order  that  the  parties  may  know  how 
much  they  will  have  to  bid  in  order  to 
protect  their  own  lien.  Campbell  v. 
Texas,  etc.,  R'y,  3  Woods,  263  (1872). 
Alleged  titles  and  liens  prior  to  a  mort- 
gage may  be  litigated  in  the  foreclosure 
suit  if  the  court  so  permits.  Converse 
V.  Michigan,  etc.,  Co.,  45  Fed.  Eep.,  18 
(1891).    See,  also,  ch.  L,  infra. 

2  See  g  831,  supra. 
'  See  §  831,  supra. 

*  See  S  825,  supra. 

^  Jones  on  Mortgages  (4th  ed.),  §  1403. 
In  a  foreclosure  suit  the  grantor  of  the 
company  that  holds  the  legal  title  need 
not  be  made  a  party.  Mercantile  T.  Co. 
V.  Missouri,  etc.,  E'y,  41  Fed.  Eep.,  8 
(1889). 

*  If  they  are  made  parties  their  rights 
are  cut  off.  Chicago,  etc.,  E.  E.  w  Fos- 
dick,  106  U.  S..  47,  68  (1882).  After  the 
commencement  of  a  foreclosure  suit  by 
the  first  mortgagee,  making  the  second 


mortgagee  a  party  defendant,  the  latter 
cannot  institute  an  independent  suit  of 
foreclosure.  Sutherland  v.  Lake  Su- 
perior, etc.,  Co.,  1  Cent  L.  J.,  127  (U.  S. 
C.  C,  1874).  If  in  a  foreclosure  suit  by 
the  first  mortgagee  the  second  mort- 
gagee is  not  made  a  party,  the  second 
mortgagee  may  at  any  time  foreclose 
and  sell  the  equity  of  redemption  sub- 
ject to  the  first  mortgage,  and  the  pur- 
chaser at  the  sale  wiU  be  entitled  to 
possession  and  the  right  to  redeem. 
Memphis,  etc.,  R  E.  v.  State,  37  Ark.,  633 
(1881).  Where  subsequent  incumbran- 
cers are  made  parties  defendant  their 
rights  are  cut  off  even  though  the  bill 
does  not  correctly  state  their  interest 
Benjamin  v.  Elmira,  etc.,  E.  E.,  49  Barb., 
491  (1807).  If  the  second  mortgagee  is 
made  a  party  but  the  decree  fails  to  cut 
him  off,  he  may  redeem  even  after  many 
years.  Simmons  v.  Taylor,  88  Fed.  Eep., 
682  (1889).  Where  upon  the  foreclosure 
of  the  first  mortgage  the  second  mort- 
gagee is  not  made  a  party  to  the  suit, 
the  second  mortgagee's  rights  are  not 
cut  off,  and  he  may  redeem  the  property 
by  tendering  the  amount  due  on  the  first 
mortgage,  and  if  only  the  interest  is  due 
may  redeem  by  tendering  that  But  the 
second-mortgage  bondholders  in  such  a 
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All  subsequent  grantees,  lessees,  judgment  creditors  claiming 
liens  and  lienors  generally  should  be  made  parties  defendant  in 
order  to  cut  off  their  interest  in  the  property.'  If  a  junior  mort- 
gagee is  foreclosing  he  should  make  all  subsequent  mortgagees, 
grantees,  lessees,  judgment  creditors  claiming  liens  and  other  lien- 
ors parties  defendant  in  order  to  cut  them  off.^ 

The  foreclosing  junior  mortgage  need  not  make  the  senior  mort- 
gagee a  party  defendant  unless  he  wishes  to.'    But  if  the  amount 


case  cannot  enjoin  the  foreclosure  sale, 
inasmuch  as  the  second  mortgagee  is 
not  a  party  to  the  suit.  If  a  purchaser 
at  an  execution  sale  is  in  possession, 
however,  the  coui-t  will  not  disturb  that 
possession  by  a  receiver  until  such  party 
in  possession  is  made  a  party  to  the  suit 
Where  a  sale  is  made  by  the  trustees  of 
the  first  mortgage  in  accordance  with 
the  terms  of  the  mortgage  and  of  the 
statutes,  the  second  mortgagees  and  all 
other  parties  are  cut  oflf.  Searles  v.  Jack- 
sonville, etc.,  R.  R.,  3  Woods,  631  (1873). 
Second  mortgagees  are  not  necessary 
parties.  Brooks  v.  Vt.  Central  R  R,  14 
Blatch.,  463  (1878).  Although  a  second 
mortgagee  is  made  a  party  defendant,  yet 
he  maybe  dropped  out  if  the  foreclosing 
iirst  mortgagee  desijfes  so  to  do.  Rich- 
ards V.  Chesapeake,  etc.,  R.  R.,  1  Hughes, 
38  (1876),  where  the  jurisdiction  was  im- 
periled by  the  second  mortgagee  being  a 
party.  Yet  the  court  in  this  case  al- 
lowed the  case  to  be  dismissed  because 
it  was  desirable  to  retain  this  party  as  a 
party  defendant  for  other  reasons. 

1  Beekman  v.  Hudson,  etc.,  R'yi  35 
Fed.  Rep.,  3  (1888).  Tn  the  foreclosure 
suit  in  Coe  v.  N.  J.  Mid.  R'y,  31  N.  J.  Eq., 
105  (1879),  there  were  joined  as  parties 
defendant  chattel  mortgagees,  judgment 
creditors,  holders  of  liens  for  labor,  etc., 
purchase-money  mortgagees,  vendor's 
lien  holders,  parties  claiming  specific 
performance  of  contracts  and  subordi- 
nate mortgagees.  The  lien  of  a  judg- 
ment creditor  is  eliminated  by  fore- 
closure. Bronson  v.  La  Crosse  R.  R,  3 
Wall.,  388  (1863).  A  grantee  subsequent 
to  the  giving  of  the  mortgage  is  a  nec- 
essary party  if  his  rights  are  to  be  cut 


off.  Terrell  v.  Allison,  31  Wall.,  389 
(1874).  In  foreclosing  a  mortgage  given 
by  a  consolidated  company  it  is  not  nec- 
essary to  make  the  companies  so  con- 
solidated parties  to  the  suit.  But  where 
one  of  these  companies  is  about  to  in- 
stitute a  suit  in  the  state  court  to  attack 
the  validity  of  the  consolidation  and 
mortgage,  the  complainants  in  the  fore- 
closure suit  take  a  grave  risk  in  not 
making  the  constituent  companies  par- 
ties defendant.  Skiddy  v.  Atlantic,  etc., 
R.  R,  3  Hughes,  330,  860  (1879). 

2  But  if  the  mortgagoB  company  has 
parted  with  the  equity  of  redemption  it  is 
not  a  necessary  party.  Skiddy  v.  Atlan- 
tic, etc.,  R.  R,  supra.  Nor  is  a  grantee 
of  a  part  of  the  road  a  necessary  party, 
the  grant  being  subject  to  the  first'mort- 
gage  only.  Bronson  v.  Railroad,  3  Black, 
534  (1863). 

3  Junior  mortgagees  may  foreclose 
without  making  the  prior  mortgagees 
parties.  The  prior  mortgagees  can  be 
made  parties  only  by  service  of  process 
or  voluntary  appearance.  A  general 
notice  calling  on  them  to  present  their 
claims  is  insufficient.  Young  v.  Mont- 
gomery, etc.,  R  R,  3  Woods,  606  (1875). 
A  general  mortgagee  instituting  fore- 
closure proceedings  need  not  j(j)in  prior 
mortgagees  as  ijarties  defendant.  If  he 
does  make  them  parties  the  court  will 
dismiss  the  bill  as  to  them  with  costs. 
Wabash,  etc.,  R'y  v.  Central  T.  Co.,  33 
Fed.  Rep.,  188  (1884).  A  prior  mort- 
gagee on  part  of  the  property  corning 
into  a  foreclosure  suit  brought  by  the 
junior  mortgagee  on  all  the  property  is 
not  entitled  to  be  paid  out  of  the  funds 
realized  by  the  sale.    The  prior  mort- 
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of  the  first  mortgage  or  of  a  prior  lien  is  uncertain,  the  prior  mort- 
gagee may  be  made  a  party  in  order  to  ascertain  that  amount  so 
that  a  purchaser  may  know  what  the  prior  debt  is.^ 

Ordinarily,  however,  the  second  mortgagee  has  no  right  to  bring 
in  the  first  mortgagee  as  a  party.  The  first  mortgagee  if  brought 
in  may  object  and  be  relieved  from  the  suit  with  costs. 

General  creditors  are  not  proper  parties  to  the  suit,^  nor  are  the 


gage  remains  and  may  be  foreclosed. 
Prior  mortgagees  and  lienees  are  not 
necessary  parties.  Woodworth  v.  Blair, 
113  U.  S.,  8  (1834).  In  a  foreclosure  suit 
by.  a  junior  mortgagee  it  is  not  neces- 
sary to  make  the  senior  mortgagee  a 
party.  Jerome  v.  McCarter,  94  U.  S., 
734  (1876) ;  "Wabash,  etc,  E'y  v.  Central 
T.  Co.,  23  Fed.  Rep.,  138  (1884);  "Wood- 
worth  V.  Blair,  supra,  the  court  hold- 
ing also  that  a  prior  mortgagee  of  a 
part  of  the  property  cannot  intervene 
and  claim  payment.  "Where  the  prior 
mortgage  is  on  a  part  of  the  system  it 
may  be  foreclosed  separate!}',  and  appli- 
cation may  be  made  to  the  court  to 
have  the  receiver  of  the  second  mort- 
gage give  up  possession  of  it.  Central 
T.  Co.  V.  "Wabash,  etc.,  R'y-  25  Fed.  Rep., 
693  (1885).  To  same  effect,  Olyphant  v. 
St.  Louis,  etc.,  Co..  23  id.,  465  (1885). 
The  prior  mortgagee  need  not  notice  the 
bill  though  made  a  party.  He  is  not  a 
necessary  party,  and  may  disregard  the 
bill  and  file  his  ovpn  bill  for  foi-eclosure. 
Gihon  V.  Belleville,  etc.,  Co.,  7  N.  J.  Eq., 
631  (1849). 

1 A  junior  mortgagee  in  his  suit  for 
foreclosure  is  at  liberty  to  make  the 
senior  mortgagees  parties  defendant  so 
as  to  have  the  amount  secured  by  their 
mortgages  ascertained  and  determined 
by  the  judgment  that  they  might  be 
paid  out  of  the  pi-oceeds  of  the  sale,  and 
their  lien  discharged,  or  that  the  sale 
might  be  made  subject  to  the  known 
amount  of  their  liens.  Metropolitan  T. 
Co.  V.  Tonawanda,  etc.,  R.  R.,  43  Hun, 
531  (1887).  A  second  mortgagee  may 
foreclose  and  make  the  first  mortgagee 
a  party  where  a  receiver  is  appointed, 
but  the  income  of  the  receiver  goes  to 


the  first  mortgagea  Miltenberger  v. 
Logansport  R'y,  106  U.  S.,  286  (1883). 
"Where  there  is  doubt  as  to  the  exact 
amount  owing  on  a  prior  mortgage,  the 
trustees  of  that  mortgage  should  be 
made  parties  for  the  purpose  of  ascer- 
taining such  amount.  Otherwise  a  pur- 
chaser at  the  sale  will  not  know  how 
much  to  bid  for  the  equity  of  redemp- 
tion. Richards  v.  Chesapeake,  etc.,  R. 
R,,  1  Hughes,  28  (1876) ;  Sutherland  v. 
Lake  Superior,  etc.,  Co.,  1  Cent.  L.  J., 
127  (U.  S.  C.  C,  1874),  where  there  was 
also,  doubt  as  to  the  property  covered 
by  the  various  mortgages.  A  trustee  in 
foreclosing  may  brmg  in  lessees  where 
the  lease  was  recited  in  the  mortgage 
and  rent  is  still  due.  Jesup  v.  111.  Cent 
R.  R.,  43  Fed.  Rep.,  483  (1890).  A  con- 
tractor's lien  prior  in  time  to  the  issu- 
ing and  recording  of  a  mortgage  is  not 
cut  off  by  the  foreclosure  of  the  mort- 
gage unless  the  holder  of  the  lien  is 
made  a  party  to  the  foreclosure  suit 
Pittsburgh,  etc.,  R'y  v.  Marshall,  85  Pa. 
St,  187  (1877).  But  where  the  contract- 
ors having  a  prior  lien  are  made  parties 
to  the  mortgagee's  foreclosure  suit,  and 
they  do  not  defend,  an  independent  pro- 
ceeding by  them  eleven  years  later  to 
enforce  their  lien  will  fail.  "Woods  v. 
Pittsburgh,  etc.,  R  R„  99  Pa.  St,  101 
(1881). 

2  General  creditors  not  having  any 
lien  on  the  property  need  not  be  made 
parties  defendant  McMurtry  v.  Mont- 
gomery, etc.,  Co.,  86  Ky.,  206  (1887). 
Unsecured  creditors  are  not  necessary 
or  proper  parties  to  an  action  of  fore- 
closure and  have  no  right  to  intervene 
therein,  and  any  adjudication  made 
against  the  mortgagor  is  binding  upon 
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stockholders  of  the  mortgagor  corporation;^  The  mortgagee  of 
another  piece  of  property  is  not  a  necessary  party  defendant,  al- 
though he  may  be  a  proper  party.'' 

§  845.  Cross-hills. —  A  cross-bill  may  be  tiled  by  a  defendant  in 
the  foreclosure  suit,  but  only  by  leave  of  the  court.'  The  cross-bill 
may  be  by  a  senior  mortgagee  asking  foreclosure,''  or  may  be  filed  to 
determine  priority  of  liens,'  but  not  to  determine  matters  which  will 
be  eliminated  by  the  foreclosure,"  or  to  hold  the  trustee  liable  for 
negligence,'  nor  in  cases  where  other  defendants  have  already  filed 


them.  Nor  is  the  temporary  receiver  in 
an  action  by  the  state  to  dissolve  the 
corporation  a  necessary  party  defend- 
ant, nor  is  the  state  itself,  but  they  may 
be  allowed  to  come  in.  Herring  v.  N. 
Y.,  etc.,  E.  E.,  105  N.  Y.,  340  (1887). 
General  creditors  cannot  intervene. 
Their  remedy  is  by  separate  bill.  Bron- 
son  V.  Eailroad,  3  Black,  534  (1863), 
They  are  bound*  by  the  decree  if  there  is 
no  fraud.  Stout  v.  Lye,  103  U.  S.,  66 
(1880). 

1  See  g  659 ;  Foster  v.  Mansfield,  etc., 
E.  E.,  36  Fed.  Eep.,  627  (1888) ;  Eailroad 
V.  Howard,  7  Wall,  392  (1868). 

2  A  mortgagee  of  one  property  owned 
by  a  corporation  is  a  proper  party  de- 
fendant to  a  foreclosure  suit  on  another 
property  owned  by  that  company,  but 
the  former  may  institute  separate  fore- 
closure proceedings  on  his  mortgage 
and  may  have  a  separate  sale.  Oly- 
phant  V.  St.  Louis,  etc.,  Co.,  23  Fed. 
Eep.,  465  (1885).  A  mortgagee  of  one 
part  of  a  railroad  is  not  a  necessary 
party  to  a  foreclosure  suit  brought  by  a 
mortgagee  of  another  part  of  the  road. 
Bronson  v.  Eailroad,  2  Black,  524 
(1862).  Where  a  party  claims  land 
which  is  not  included  in  the  foreclosure 
suit,  he  cannot  conle  into  the  suit.  Cut- 
ting V.  Florida  E'y,  etc.,  45  Fed.  Eep., 
444  (1891). 

'  Bronson  v.  La  Crosse,  etc.,  E.  R,  2 
Wall.,  283  (1863).  A  bill  filed  by  a  de- 
fendant, on  leave,  in  order  to  a  com- 
plete decree  upon,  the  whole  matter  in 
dispute,  is  properly  styled  a  cross-bill ; 
and  where  on  Jhe  bill  of  the  original 
complainant,  possession  of  property  has 


been  taken  by  a  circuit  court  of  the 
United  States,  the  jurisdiction  of  the 
court  in  passing  upon  such  a  cross-bill 
in  the  disposition  of  the  property  does 
not  depend  upon  the  citizenship  of  the 
parties.  Morgan's,  etc.,  Co.  v.  Texas, 
etc.,  E'y,  137  U.  S.,  173  (1890). 

*  When  the  senior  mortgagee  is  made 
a  party  defendant  to  the  junior  mort- 
gagee's suit  for  foreclosure,  such  defend- 
ant may  file  a  cross-bill  to  foreclose  the 
senior  mortgage.  Metropolitan  T.  Co. 
V.  Tonawanda,  etc.,  R  R,  48  Hun,  531 
(1887).  See,  also,  American  L.  &  T.  Co. 
V.  East,  etc.,  R  R,  37  Fed.  Eep.,  243 
(1889). 

5  Where  a  judgment  creditor  files  a  bill 
to  reach  the  equity  of  redemption  and 
determine  the  validity  of  prior  liens,  the 
defendant  bondholders  may  file  cross- 
bills against  each  other  to  determine 
priority.  Morton  v.  N.  0.,  etc.,  E'y,  79 
Ala.,  590  (1885). 

6  The  defendant  company  will  not  be 
allowed  to  file  a  cross-bill  for  an  ac- 
counting, cancellation  of  lease,  etc.,  be- 
tween it  and  another  company,  where 
such  lease  is  second  to  the  mortgage  and 
will  be  wiped  out  by  the  foreclosure. 
Mercantile  T.  Co.  v.  Missouri,  etc.,  E'y, 
41  Fed.  Eep.,  8  (1889). 

'  In  the  case  Fidelity,  etc.,  Co.  v.  Mo- 
bile St.  E'y  Co.,  53  Fed.  Eep.,  850  (18931 
it  is  held  that  bondholders  may  inter- 
vene as  gwasj-parties,  but  cannot  set  up 
a  new  cause  of  action  by  way  of  cross- 
bill. Hence,  they  cannqt  in  the  fore- 
closure suit  hold  the  trustee  liable  for 
neglect  of  duty. 
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sufficient  cross-bills.'    The  court  may  dismiss  the  original  bill  and 
sustain  the  cross-bill.^ 

§  846.  Miscellaneous  defenses  to  the  foreclosure — Yalidity  of  in- 
corporation —  Statute  of  limitations. —  Where  the  corporation  or 
its  stockholders  are  contesting  a  foreclosure,  their  object  being  to 
force  a  compromise  from  the  bondholders  so  that  on  the  reorgani- 
zation the  stockholders  shall  still  have  an  interest  in  the  property, 
all  kinds  of  defenses  are  set  up.  The  defenses  that  the  bonds  were 
illegally  issued  or  irregularly  issued  and  that  the  mortgage  was 
unauthorized  or  illegal  or  irregular  and  many  other  defenses  have 
already  been  considered.  In  addition  to  all  these  many  other  de- 
fenses are  set  up.  The  courts  are  bound  to  give  them  a  hearing, 
but  are  not  inclined  to  sustain  them  unless  clearly  required  by  law 
and  equity.  Thus  the  defense  that  the  corporation  which  executed 
the  mortgage  was  not  properly  incorporated  is  not  a  good  defense,' 
nor  that  the  consolidated  company  which  gave  the  mortgage  was 
not  legally  consolidated,*  nor  that  a  construction  company  had 
agreed  to  pay  the  interest  in  default,'  nor  that  a  lease  of  the  road 
has  been  made.''  Although  it  is  a  general  rule  that  a  tender  of  the 
mortgage  debt  discharges  the  mortgage  if  not  accepted,  the  debt, 
however,  continuing  to  exist  as  an  unsecured  debt,  yet  the  courts 
are  inclined  to  allow  excuses  tobe  given  for  not  accepting  the  ten- 
der and  to  enforce  the  mortgage.'  But  the  defense  that  the  mort- 
gagee as  lessee  has  been  paid  the  interest  by  rental  is  good  if  true.* 
The  statute  of  limitations  or  an  equivalent  delay  in  commencing  a 
suit  in  equity  is  a  bar,  but  the  courts  do  not  favor  this  defense.' 

1  But  if  entire  relief  may  be  obtained  *  Foster  v.  Mansfield,  etc.,  E.  R.,  86 
under  the  original  bill  and  the  answer.    Fed.  Rep.,  637  (1888). 

or  under  a  ci'oss-bill  filed  by  other  de-  6  Hale  v.  Nashua,  etc.,  R  E.,  60  N.  H., 

fendants,  a  new  cross-bill  will  not  be  333  (1880),  holding  also  that  the  mort- 

allowed.    Gilman  v.  N.  O.,  etc.,  R'yi  72  gagee    cannot   prevent   a  lease   being 

Ala.,  566  (1883).    If  possible  so  to  do  and  made. 

preserve  all  rights,  the  court  will  not  ''  Union,  etc,  Ins.  Co.  v.  Union,  etc., 

allow  cross-bills,  petitions,  etc.,  but  will  Co.,  37  Fed.  Rep.,  286  (1889). 

direct  all  claimants  to  file  their  claims  '  Where  the  owner  of  all  the  bonds  is 

and  thereby  become  gwosi-parties.   Leh-  also  lessee  of  the  property  under  an 

man  v.  Tallassee  Mfg.  Co.,  64  Ala.,  567,  agreement  to  apply  all  profits  to  the 

601  (1879).  coupons,  the  company  may  set  up  that 

2  Railroad  v.  Chamberlain,  6  Wall.,  748  the  profits  have  been  sufficient  to  pay 
(1867),  holding  that  the  federal  court,  the  coupons.  Chamberlainu.  Conn.,  etc., 
having  jurisdiction  of  the  original  bill,  R.  R,  54  Conn.,  472  (1887). 

thereby  acquired  jurisdiction  to  go  on  '  Fifteen  years'  delay  in  enforcing  a 

with  the  cross-bilL  railroad  mortgage  after  the  principal 

*  See  §  637,  supra,  became  due  is,  in  Vermont,  a  bar  to 

*  Coe  V.  N.  J.  Mid.  R'y,  31  N.  J.  Eq.,  foreclosure ;  but  a  foreclosure  com- 
105  (1879).  menced  during  that  time  preserves  the 
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§  847.  Evidence  and  proof  in  foreclosure  suits  —  Defaults. —  In 
a  suit  to  foreclose  a  corporate  mortgage,  the  complainant  should 
prove  the  granting  of  the  mortgage ;  the  issuance  of  the  bonds,  in- 
cluding the  number  of  bonds  and  the  character  of  them ;  the  de- 
fault on  the  coupons ;  that  the  default  has  not  been  waived ;  and 
if  the  principal  has  been  declared  due  and  payable,  the  declaration 
as  provided  for  in  the  mortgage.'  Al^though  the  company  de- 
faults in  putting  in  its  answer,  yet  it  will  be  allowed  to  put  one  in 
if  it  has  a  substantial  defense.^  , 

§  848.  Collusive  foreclosures  —  Remedies  of  the  various  parties. — 
A  court  of  equity  will  set  aside  a  mortgage  foreclosure  which  has 
been  obtained  by  fraud.  Generally  this  fraud  consists  of  collusion 
between  the  directors  of  the  company  and  the  bondholders,  by 
which  the  foreclosure  is  not  contested  although  the  bonds  are  more 
or  less  fraudulent.'  Sometimes  the  stbcitholders  complain  of  the 
fraudulent  foreclosure;*  sometimes  a  part  of  the  bondholders;' 
sometimes  the  corporation  itself;*  sometimes  other  creditors  of 
the  corporation.'  Sometimes  these  various  parties  intervene  dur- 
ing the  pendency  of  the  foreclosure  suit ;  but  often  they  become 
a,ware  of  the  facts  only  after  a  decree  has  been  entered  and  then 
their  remedy  is  more  difficult.' 


security  for  all  bondholders  although 
they  are  not  parties  to  the  suit.  In  re 
Chickering,  56  Vt,  83  (1883).  Cf.  Sim- 
mons V.  Taylor,  38  Fed.  Rep.,  683  (1889). 
See,  also,  §  771,  supva, 

1  Coe  V.  East,  etc.,  Co..  53  Fed.  Rep., 
531,  559  (1893).  Evidence  in  a  fore- 
closure suit  may  be  given  of  the  issue 
and  existence  of  more  bonds  than  are 
alleged  in  the  complaint.  Peck  v.  New 
York,  etc.,  R'y,  85  N.  Y.,  346  (1881). 

*  Although  the  corporation  has  de- 
faulted for  a  year  and  a  half  in  the  fore- 
closure suit,  yet  it  may  apply  for  leave 
to  put  in  an  answer.  Central  T.  Co.  v. 
Texas,  etc.,  R'y,  33  Fed.  Rep.,  846  (1885). 
The  corporation  will  not  be  permitted 
to  file  an  answer  setting  up  irrele- 
vant defenses  after  default,  and  fifteen 
months  after  a  receiver  has  been  ap- 
pointed, where  the  only  excuse  for  the 
delay  is  that  reorganization  proceedings 
had  been  going  on  but  had  failed.  Cen- 
tral T.  Co.  V.  Texas,  etc.,  R'y,  34  Fed. 
Rep.,  151  (1885).     Nor  will  a  bondholder 


under  the  same  circumstances  be  al- 
lowed to  intervene.    Id.,  153  (1885). 

3  See  §  659,  supra.  Also  §§  766,  767, 
on  bonds  issued  below  par,  etc. 

*  See  §§  659  and  767,  supra, 

5  See  §  838,  supra. 

8  See  §  659. 

7  See  §  767. 

8  See  §  659»etc.  The  usual  and  proper 
method  of  having  a  sale  set  aside  for 
fraud  is  by  motion  or  petition,  and  not 
by  a  separate  and  new  suit  Terbell  v. 
Lee,  40  Fed.  Kep.,  40  (1889).  Although 
a  foreclosure  of  a  railroad  is  brought 
about  by  another  railroad  which  de- 
sires and  thereby  obtains  the  former 
road  through  the  foreclosure  proceed- 
ings, and  the  directors,  trustees  in  the 
trust  deed,  attorneys  and  stockholders 
of  the  two  companies  are  practically 
the  same  in  interest,  yet  the  proceedings 
will  not  be  set  aside  in  the  absence  of 
actual  fraud.  County  of  Leavenworth 
V.  Chicago,  etc.,  R.  R,  35  Fed.  Rep.,  319 
(1885).    Where  the  trustees  of  a  second 
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An  irregular  jadicial  sale  nevertheless  passes  to  the  purchaser 
all  the  rights  of  the  mortgagee  who  caused  the  sale.' 

Although  a  foreclosure  sale  through  a  receiver  was  fraudulent, 
yet  the  company  cannot  regain  possession  by  ejectment  against 
a  part  of  the  property.  The  remedy  is  in  equity  to  set  aside  the 
sale.^  An  injunction  is  not  the  proper  remedy  of  the  creditors.' 
A  foreclosure  will  not  be  set  aside  even  for  fraud  unless  the  com- 
plaining party  shows  that  the  relief  will  be  of  some  benefit  to  him.* 
Laches  ma)'  bar  anj'  relief.' 

§  849.  TJie  decree  and  consent  decrees  —  Appeals. —  The  decree 
should  declare  the  fact,  nature  and  extent  of  the  default,  and  the 


mortgage  allow  a  decree  of  foreclosure 
of  the  first  mortgage  to  be  entered  by- 
default,  one  or  more  of  the  second  mort- 
gage bondholders  for  themselves  and 
others  may  file  a  bill  to  set  aside  the 
deci-ee  as  fraudulent  and  unjust  in  not 
settling  the  priority  of  liens,  and  may 
enjoin  the  sale  under  the  foreclosure, 
and  may  attack  the  foreclosure  decree 
for  Tarious  erroneous  decisions.  This  is 
a  bill  of  review  with  a  bill  for  relief 
against  a  fraudulent  decree.  Another' 
remedy  is  for  the  bondholder  to  inter- 
vene and  become  a  party  to  the  first 
suit  Campbell  v.  Eailroad,  1  Woods, 
368  (1871).  A  simple  contract  creditor 
cannot  intervene  in  a  foreclosure  suit 
Tompson  v.  Huron  Lumber  Co.,  30  Pac. 
Rep.,  741  (Wash.,  1892). 

1  Brobst  V.  Brock,  10  Wall.,  519  (1870). 

2  New  Castle,  etc.,  R'y  Co.  v.  New 
Castle,  etc.,  R.  Co.,  25  Atl.  Rep.,  173  (Pa., 
1893). 

'  A  general  creditor  cannot  enjoin  a 
sale  of  the  property  and  obtain  a  receiv- 
ership on  the  general  allegations  that  a 
conspiracy  exists  to  have  the  property 
sold  under  the  existing  mortgage  for 
the  purpose  of  depriving  the  general 
creditors  and  stockholders  of  their 
rights,  the  sale  being  public  and  to  the 
highest  bidder.  No  allegation  was  made 
as  to  default  on  the  bonds  or  of  the  con- 
duct and  facts  relied  on  to  show  fraud. 
The  stockholders  and  directors  had 
voted  to  sell  the  property  at  public  auc- 
tion.     Ft   Payne    Furnace  Co.   v.   Ft 


Payne,  etc.,  Co.  et  al,  11  S.  Eep.,  439 
(Ala,,  1892). 

*The  supreme  court  of  the  United 
States,  in  the  case  Foster  v.  Mansfield, 
etc.,  R.  E.,  146  U.  S.,  88  (1892),  held  that 
the  court  would  not  interfere  to  set  aside 
a  foreclosure  on  the  ground  of  fraud 
where  the  plaintiff  does  not  show  at 
least  a  probability  of  personal  advan- 
tage to  himself  by  its  being  done.  The 
court  said :  "  A  court  of  equity  is  not 
called  upon  to  do  a  vain  thing.  It  will 
not  entertain  a  bill  sirnply  to  vindicate 
an  abstract  principle  of  justice  or  to 
compel  the  defendants  to  buy  their 
peace,  and  if  it  appear  that  the  parties 
really  in  interest  are  content  that  the 
decree  shall  stand,  it  should  not  be  set 
aside  at  the  suit  of  one  who  could  not 
possibly  obtain  a  benefit  from  such  ac- 
tion." 

5  In  this  case,  Foster  v.  Mansfield,  etc., 
R.  R.,  146  U.  S.,  88  (1893),  the  court  held 
that  where  a  stockholder  does  not  com- 
plain of  a  fraudulent  foreclosure  until 
ten  years  after  the  sale  he  is  presumed 
to  be  guilty  of  laches.  He  must  not 
only  have  been  ignorant  of  fraud,  but 
must  have  used  reasonable  diligence  to 
inform  himself  of  the  facts.  Hence  a 
stockholder  who  was  a  resident  near  the 
railroad  and  who  might  have  examined 
all  the  proceedings  in  the  suit  at  any 
time  is  chai-geable  with  notice  of  acts 
of  collusion  and  fr^d  which  appeared 
on  the  face  of  the  papers. 


1354 


Digitized  by  Microsoft® 


CH.  XLIX.J 


FOEBOLOSUEE   OF   MOETGAGES. 


[§  849. 


amount  due,  and  should  give  a  reasonable  time  for  payment,  and 
if  not  paid  then  that  the  sale  take  placd.'  The  decree  also  gener- 
ally specifies  a  price  which  is  the  lowest  price  at  which  the  court 
will  allow  the  sale  to  be  made ;  ^  and  should  direct  the  bringing  of 
the  fund  into  court  for  distribution.'  It  may  allow  the  purchasers 
to  turn  in  bonds  in  payment  at  their  pro  rata  value.* 

Although  a  second  mortgagee  is  made  a  party  defendant,  yet 
if  the  decree  fails  to  foreclose  its  lien,  it  remains  a  lien  and  its 
bondholders  may  redeefn  the  property.^  On  the  other  hand,  the  de- 
cree cannot  determine  matters  not  involved  in  the  pleadings  or 
proof.*  A  judgment  for  a  deficiency  is  not  proper,  if  not  asked 
for  in  the  bill  and  the  defendant  interposed  no  answer.'    A  decree 


1  Chicago,  etc.,  R.  R  v.  Fosdiok,  106 
U.  S.,  47  (1882).  The  form  of  a  decree 
of  foreclosure  and  sale  of  a  railroad  is 
given  in  full  in  Blair  v.  St.  Louis,  etc., 
E.  E.,  35  Fed.  Rep.,  237.  For  an  ap- 
proved form  of  a  final  decree  of  fore- 
closure and  sale,  see  3  Hughes,  865-381. 
It  is  not  necessary  that  the  decree  of 
sale  fix  the  amount  due  on  the  bonds 
secured  by  the  mortgage  which  is  being 
foreclosed.  McMurtry  v.  Montgomery, 
etc.,  Co.,  86  Ky.,  206  (1887).  A  sale  will 
not  be  decreed  before  the  time  for  re- 
demption has  elapsed,  where  the  secu- 
rity is  adequate.  Jackson,  etc.,  Co.  v. 
Burlington,  eta,  E.  E.,  29  Fed.  Eep.,  474 
(1887).  Concerning  the  judgment,  its 
form,  etc.,  and  that  informalities  are  not 
fatal,  and  that  the  referee  may  make 
the  deed,  see  Farmers',  etc.,  Co.  v.  Bank- 
ers', etc.,  Co.,  119  N.  Y.,  15.  In  regard  to 
the  mode  of  crediting  the  mortgagor 
with  income,  where  a  redemption  iS(  al- 
lowed, see  Eacine,  etc.,  E.  E.  v.  Farmers' 
L.  &  T.  Co.,  49  111.,  331  (1868).  Although 
by  stipulation  all  the  cases  are  heard  to- 
gether, and  the  same  evidence  is  used, 
yet  separate  decrees  may  be  made.  Chi- 
cago, etc..  Land  Co.  v.  Peck,  113  111.,  408 
(1885). 
"  2  In  the  c^se  of  Blair  v.  St  Louis,  etc., 
E.  E.,  25  Fed.  Eep.,  382  (1885),  the  court 
held  that  where  a  railroad  is  to  be  sold 
under  a  final  decree  in  foreclosure  pro- 
ceedings the  deci'ee  should  name  an 
upset  price  lairge  enough  to  cover  costs. 


and  all  allowances  made  by  the  court, 
receiver's  certificates  and  interest,  liens 
prior  to  the  bonds,  amounts  diverted 
from  the  earnings,  and  all  undetermined 
claims  which  will  be  settlepl  before  the 
confirmation  and  sale.  The  court  held 
also  that  the  statutory  liens  should  be 
paid  before  the  mortgage  bonds,  but 
that  equitable  liens  must  come  in  after 
the  bonds. 

3  The  decree  may  direct  that  the  fund 
received  on  the  sale  be  brought  into 
court  subsequently  for  directions  in  re- 
gard to  distribution.  Chicago,  etc.. 
Land  Co.  v.  Peck,  113  111.,  408  (1885). 

^Seech.  LIL 

6  Simmons  v.  Taylor,  38  Fed.  Eep.,  683 
(1889).  A  second  mortgage  is  not  fore- 
closed and  wiped  out  by  a  foreclosure 
of  the  first  mortgage,  even  though  the 
second  mortgagee  is  a  party  defendant 
to  the  suit,  where  the  orders  and  decree 
in  the  suit  do  not  foreclose  all  rights 
under  the  second  mortgage.  Bond- 
holders under  the  second  mortgage  may 
subsequently  assert  their  rights  under 
such  second  mortgage.  Simmons  v. 
Taylor,  33  Fed.  Eep.,  849  (1885). 

6  A  decree  as  to  a  railroad  foreclos- 
ure cannot  determine  questions  be- 
tween one  party  defendant  and  another 
party  defendant,  there  being  nothing 
in  the  pleadings  or  proof  justifying  such 
a  decree.  Graham  v,  Eailroad,  3  Wall., 
704  (1865). 

7  Central  E.  R  u  Central  Trust  Co., 
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by  consent  is  not  an  adjudication.  It  amounts  to  a  contract  and 
nothing  more,  but  will  be  enforced  by  the  court  between  those 
agreeing  to  it  the  same  as  all  contracts  are  enforced.'  The  decree 
is  final  only  after  the  sale  is  made  and  distribution  ordered.* 

An  appeal  lies  from  a  decree  which  fixes  the  amount  due  and 
which  orders  a  sale  if  such  amount  is  not  paid  within  a  specified 
time.'  But  the  decree  is  not  final  and  appealable  if  it  lacks  any  of 
these  elements.*    An  appeal  lies  from  the  final  decree  confirming 


133  U.  S.,  83  (1890).    See,  also,  Chicago,     R   R.  u   Fosdick,  106  U.  S.,  47  (1882). 


etc.,  E.  R  «.  Fosdick,  106  U.  S.,  47,  83 
(1882). 

1  Parties  who  have  withdrawn  their 
answer  and  consented  to  a  decree  can- 
not afterwards  ask  to  have  proceedings 
on  the  decree  suspended.  If  the  sale 
by  consent  is  suspended  on  certain  con- 
ditions and  the  conditions  are  not  com- 
plied with,  the  sale  may  go  on'under  the 
consent  Anderson  v.  Jacksonville,  etc., 
R  R,  2  Woods,  628  (1878).  A  decree  by 
consent  is  binding  on  those  who  con- 
sent thereto  or  acquiesce  therein  during 
a  long  time  while  parties  are  acting  on 
the  decrea  Having  been  executed 
it  will  not  easily  be  disturbed.  Ver- 
mont, etc.,  R  R  t7.  Vermont,  etc.,  R  R, 
50  Vt.,  500,  557,  558  (1877).  An  appeal 
lies  from  a  decree  entered  by  consent, 
but  errors  which  the  consent  has 
waived  will  not  be  considered.  Pacific 
E.  R  V.  Ketchum,  101  U.  &,  289  (1879). 
"  In  the  absence  of  any  real  adjudica- 
tion by  the  court,  and  by  virtue  of  a 
consent  decree,  to  which  thej'  [bond- 
holders] were  not  parties,  to  have  the 
property  in  which  they  are  interested 
disposed  of,  .  .  .  would  seem  to  me 
not  at  all  in  accordance  with  the  prin- 
ciples of  equity."  Hence  the  court  re- 
cused to  order  a  sale  pending  an  appeal 
by  bondholders.  Farmers'  L.  &  T.  Co. 
V.  Central  R  R,  4  Dili.,  538  (1877). 

2  A  decree  of  railroad  foreclosure  is 
not  final  until  sale  is  made  and  rights 
determined.  Railroad  v.  Swasey,  23 
Wall.,  405  (1874).  A  decree  of  fore- 
closure is  complete  onlj'  upon  the  entry 
of  a  final  decree  confirming,  etc.,  on 
proof  of  non-payment     Chicago,    etc., 


In  Railroad  Co.  v.  Bradleys,  7  Wall.,  575 
(1868),  the  court  held  that  a  decree  di- 
recting a  sale  according  to  the  deed  of 
trust  and  the  bringing  of  the  proceeds 
into  court  was  a  final  decree.  It  will 
be  noticed  that  this  was  not  a  suit  of 
foreclosure  in  equity. 

3  First  Nat'l  Bank  v.  Shedd,  121  U.  &, 
74  (1886),  where  the  decree  left  open  for 
future  decision  the  question  of  priority 
of  liens;  Chicago,  etc.,  R  R  u  Fos- 
dick, 106  U.  a,  47  (1882);  Hinckley  v. 
GUman,  eta,  R  R,  94  U.  S.,  467  (1876), 
where  a  receiver  appealed  from  a  decree 
specifying  the  amount  of  money  he 
must  pay  on  the  settlement  of  his  ac- 
counts; Milwaukee,  etc.,  R  R  v.  Sout- 
ter,  2  Wall.,  440  (1864) ;  Blossom  v.  MU- 
waukee,  etc.,  R  R,  1  Wall..  655  (1868X 
where  the  appeal  was  by  the  bidder 
at  the  sale;.  Bronson  v.  Railroad,  3 
Black,  .524  (1862).  A  decree  for  costs 
to  a  bondholder  who  sues  in  behalf  of 
himself  and  others  is  final  and  appeal- 
able. Trustees  v.  Greenough,  105  U.  S., 
527  (1881).  As  regards  the  beginning  of 
the  time  from  which  the  right  to  appeal 
runs,  the  date  of  the  decree  for  a  sale 
governs,  and  not  the  date  when  the 
commissioner  executes  the  decree. 
Duncan  v.  Atlantic,  etc.,  R  R,  4  Hughes, 
125  (1881). 

*  Railroad  v.  Swasey,  23  Wall.,  405 
(1874),  where  the  amount  was  not  fixed 
nor  the  property  defined.  So,  also,  in 
Grant  v.  Phoenix  Ins.  Co.,  106  U.  S., 
429  (1883);  Parsons  v.  Robinson,  122 
U.  S.,  113  (1887);  Burlington,  etc.,  R'y 
V.  Simmons,  123  id.,  54  (1887).  A  decree 
upon  ain  intervening  petition  of  a  claim- 
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the  sale.'  A  purchaser  at  foreclosure  sale  may  appeal  from  orders 
entered  subsequent  to  his  purchase  and  affecting  him.^  As  a  rule 
the  bondholders  cannot  prosecute  an  appeal,  the  trustee  not  con- 
sidering an  appeal  to  be  advisable.'  The  damages  payable  on  the 
supersedeas  bond  where  the  appeal  fails  are  only  those  which  re- 
sult from  the  delay  in  selling.* 

§  850.  Sale  —  Remedies  against  the  purchaser  —  Redemption  — 
Tender  of  interest  due. —  The  time  of  the  sale  is  within  the  discre- 
tion of  the  court.'  This  discretion  is  very  broad,  and  the  court  has 
power  to  delay  the  sale  to  such  a  time  as  seems  best  for  all  inter- 
ests.'   The  marshal  or  person  who  makes  the  sale  may  adjourn  it 


ant  of  rolling  stock  ia  not  a  final  de- 
crea  McGourkey  v,  Toledo,  etc,  R'y, 
146  U.  S.,  536  (1893). 

I-  Sage  V.  Railroad,  96  U.  S.,  713  (1877). 

2  Kneeland  v.  American  L.  &  T.  Co., 
136  U.  S.,  89  (1890) ;  Blossom  v.  Milwau- 
kee, etc.,  R.  R.,  1  Wall.,  655  (1863).  The 
purchaser  may  appeal  from  subsequent 
adjudications  that  he  pay  certain 
claims.  Louisville,  etc.,  R  R  u  Wil- 
son, 138  XJ.  S.,  501  (1891).  A  pur- 
chaser at  foreclosure  sale  who  pur- 
chases under  an  ordeir  pfroviding  that 
prior  claims  thereafter  to  be  deter- 
mined shall  be  paid  by  him  cannot 
appeal  from  such  subsequent  adjudica- 
tions. Central  Trust  Co.  v.  Grant,  etc.. 
Works,  135  U.  S.,  207  (1890).  As  to  ap- 
peals from  decisions  on  costs,  see 
Trustees  v.  Greenough,  105  U.  S.,  537 
(1881) ;  Cowdrey  v.  Galveston,  etc.,  R  R, 
93  U.  a,  353  (1876). 

'See  §817. 

*  Supervisors  v.  Kennicott,  103  TJ.  S., 
554  (1880).  See,  also,  Jerome  u  McCar- 
ter,  21  Wall.,  17  (1874).  The  bond  may 
be  approved  at  any  time  during  or  after 
the  term  when  the  final  decree  was 
made.  Sage  v.  Railroad,  96  U.  S.,  713 
(1877). 

6  Chicago,  etc.,  R  R  «.  Fosdick,  106 
U.  S.,  47  (1883). 

'The  court  will  delay  the  sale  of  a 
railroad  a  reasonable  time  in  order  to 
await  better  times,  but  will  not  wait  for 
a  pro-sperous  state  of  earnings.  Duncan 
V.  Atlantic,  etc,  R  R,  4  Hughes,  135 


(1880).  Although  the  court  has  power, 
during  the  foreclosure  proceedings,  to 
order  the  sale  to  be  made  at  once,  yet 
where  the  final  decree  may  not  require 
a  sale,  and  the  validity  of  some  of  the 
bonds  and  mortgages  is  disputed,  such 
sale  will  not  be  ordered.  Penn.  R  R  i\ 
Allegheny,  etc.,  R  R.,  42  Fed.  Rep.,  83 
(1890).  The  court  may  suspend  the  exe- 
cution of  an  intei-locutory  order  that 
the  property  be  sold,  the  object  being  to 
enable  the  parties  to  reorganize  if  pos- 
sible. There  can  be  no  appeal  from  this. 
Washington,  etc.,  R  R  v.  South,  etc., 
R  R,  55  Md.,  153  (1880).  Persons  who 
are  r^ot  parties  to  the  foreclosure  suit 
cannot  obtain  a  stay  of  the  sale  unless 
thoy  are'gMasf-parties,  such  as  creditors 
or  bondholders  whose  trustee  is  a  party, 
Anderson  v.  Jacksonville,  etc.,  R.  R,  3 
Woods,  628  (1873'.  Where  an  appeal  is 
pending  on  a  foreclosure,  and  the  trustee 
deems  it  best  not  to  sell  during  such  ap- 
peal, the  court  will  not,  on  the  applica- 
tion of  a  bondholder,  order  the  trustee 
to  proceed  to  a  sale.  Farmers'  L.  &  T. 
Co.  V.  Central  R.  R,  4  Dill.,  533  (1877), 
During  foreclosure  proceedings  the 
com-t  will  not  order  a  private  sale  of 
land  subject  to  the  mortgage  but  not 
^used  for  railroad  purposes.  Bound  v. 
South  Carolina  R'y,  46  Fed.  Rep.,  815 
(1891).  Although  in  a  foreclosure  suit 
by  a  trustee  the  court  allowed  certain 
bondholders  to  come  in  and  contest 
other  liens,  yet  the  court  may  order  the 
sale  of  the  property  at  once  and  hold 
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in  order  to  enable  the  mortgagor  to  pay  the  debt,  or  for  any  other 
good  cause  shown.' 

The  purchaser  is  generally  required  to  make  a  substantial  de- 
posit as  a  part  payment  at  the  time  of  the  sale.^  The  mortgagee 
or  a  stockholder  may  purchase  at  the  sale,'  but  a  director,  as  a 
rule,  cannot.*  Although  the  property  is  sold  at  a  very  small 
price,  yet  the  court  will  not  set  the  sale  aside  for  inadequacy  of 
price,  unless  there  was  fraud  or  want  of  fairness.'  The  court  may 
order  a  resale  if  the  rights  of  third  persons  have  not  intervened.* 


the  proceeds  to  await  such  contest. 
First  Nat'I  Bank  v.  Shedd,  131  U.  S.,  74 
(1887).  The  court  has  power  to  post- 
pone a  sale  where  an  appeal  is  pending 
from  the  foreclosure  decree  settling  the 
priority  of  liens,  even  though  such  ap- 
peal is  without  a  supersedeas.  The 
postponement  is  granted  because  the 
result  of  the  appeal  might  be  disastrous 
to  the  purchaser,  or,  if  the  sale  were  in- 
capable of  being  i-escinded,  would  ren- 
der nugatory  a  decision  on  the  appeal. 
Bouns  V.  South  Carolina,  etc.,  Co.,  55 
Fed.  Eep.,  186  (S.  C,  1893).  A  court  will 
refuse  to  order  a  sale  of  the  property, 
although  there  has  been  a  default  in 
interest,  whei-e  the  income  has  been  ap- 
plied to  improvements  at  the  request  of 
most  of  the  bondholders,  and  the  pros- 
pects are  that  the  property  will  soon 
prosper ;  but  the  court  will  order  a  part 
of  the  income  to  be  applied  to  past-due 
coupons.  Williamson  v.  New  Albany, 
etc.,  R  R,  1  Biss.,  198  (1857).  Individual 
bondholders  cannot  compel  the  trustee 
to  proceed  to  sell  after  foreclosure  has 
been  decreed.  Farmers'  L.  &  T.  Co.  v. 
Central  R  R,  11  West  Jur.,  428  (U.  S. 
C.  C,  1877). 

'Blossom  V.  Railroad,  3  Wall.,  196 
(1865).  For  the  form  of  an  order  of  the 
court  postponing  a  sale,  see  4  Hughes, 
138.  A  receiver  has  discretion  whether 
to  adjourn  the  sale  or  not  Mere  inad- 
equacy of  price  is  no  ground  for  refus- 
ing to  confirm  the  sala  Confirmation 
will  not  be  refused  although  a  party 
offers  to  bid  twenty-one  per  cent  more 
on  a  resale.  Bethlehepa  Iron  Co.  v. 
Phil.,  etc.,  R'y,  33  Atl  Kep.,  1077  (N.  J., 


1893).  The  court  may  order  a  sale  by 
the  receiver  although  the  statutes  pre- 
scribe that  sale  shall  be  made  by  the 
register  of  the  court  Rome,  etc.,  Co.  v. 
Sibert  13  S.  Rep.,  69  (Ala,  1893). 

2  If  the  railroad  is  a  large  and  valu- 
able one,  the  purchaser  is  generally  re- 
quired to  make  a  deposit  of  $50,000. 
Turner  v.  Indianapolis,  etc.,  R  R,  8 
Biss.,  380  (1878). 

'  It  seems  that  a  mortgagee  may  pur- 
chase at  a  foreclosure  sale.  Eastern  v. 
German  Am.  Bank,  137  U.  S.,  533  (1888). 
At  a  public  judicial  sale  either  party,  as  a 
rule,  may  bid.  Pe  wabic  Min.  Co.  v.  Mason, 
145  U.  S.,  349  (1893).  And  the  court 
will  not  readily  set  the  sale  aside  on  the 
ground  that  after  the  property  was 
struck  off,  some  one  offered  a  higher 
price.    Id. 

4  See  §  65a 

*  Inadequacy  of  price  is  not  sufficient 
ground  to  set  aside  a  judicial  sale  unless 
it  is  so  great  as  to  shock  the  conscience 
and  excite  the  suspicion  of  the  court 
Fidelity,  etc.,  Co.  v.  Mobile,  etc.,  R'y,  54 
Fed.  Rep..  36  (1893).  Inadequacy  of 
price  is  not  enough  to  cause  the  court 
to  set  aside  the  sale.  A  want  of  fair 
dealing  and  an  honest  purchase  must  be 
shown.  Not  only  this,  but  the  parties 
complaining  must  show  that  some  re- 
sponsible person  is  ready  to  bid  more. 
Turner  v.  Indianapolis,  etc.,  R  R,  8 
Biss.,  380  (1878).  Foreclosure  sales,  etc., 
will  not  be  set  aside  unless  the  price  is 
inadequate  to  such  an  extent  as  to  shock 
the  conscience.  GrafiEam  v.  Burgess, 
117  U.  S.,  180  (1886). 

«  Stuart  V.  Gay,  137  U.  S.,  518  (1888). 
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The  remedies  for  a  fraudulent  foreclosure  or  sale  are  discussed 
elsewhere.^  The  court  may,  in  its  order  confirming  the  sale,  re- 
serve the  right  to  make  further  orders  respecting  claims,  rights  or 
interests  in  or  liens  on  the  property.^ 

The  court  will  put  the  purchaser  into  possession  by  a  writ  of 
possession.'  If  the  purchaser  at  the  foreclosure  sale  refuses  to 
fulfiU  he  is  liable  to  attachment  or  for  the  deficiency  arising  on  a 
second  sale,*  and  he  may  be  required  to  pay  interest.'  For  failure 
to  carry  out  a  pu;rchase  at  a  foreclosure  sale  the  purchaser's  bonds- 
men may  be  held  liable."  The  bidder  at  the  sale  becomes  a  sort  of 
party  to  the  suit  aud  may  appeal  from  decisions  aflPecting  him.' 
He  may  contest  a  suit  for  foreclosure  subsequently  brought  by 
persons  who  were  supposed  to  be  cut  off.'  Yarious  questions 
relative  to  the  rights  of  the  purchaser  are  considered  elsewhere ; ' 
so,  also,  are  the  questions  relative  to  the  right  to  redeem.'"    After 


A  resale  will  be  ordered  when  consented 
to  by  all  and  a  bond  is  given  that  a 
higher  price  will  be  bid.  The  bidder  is 
not  entitled  to  turn  in  in  payment  of 
his  bid  an  alleged  contract  of  purchase 
of  the  claims  of  various  creditors,  such 
contract  being  contested.  If  on  a  resale 
the  bidder  does  not  fulfill,  the  court  will 
confirm  the  original  sale  and  hold  the 
bidder  at  the  resale  responsible  for  the 
diflference  in  price.  Mayhew  v.  West 
Va.,  etc.,  Co.,  34  Fed.  Rep.,  205  (1885). 

1  See  §§  838,  767,  and  ch.  XXXIX. 

2  Farmers'  L.  &  T.  C!o.  v.  Newman,  187 
IT.  S.,  649  (1888),  reversing  Farmers', 
etc.,  Co.  V.  Burlington,  etc.,  R'y,  33  Fed. 
Rep.,  805,  where  the  court  held  that  it 
was  legal  to  order  the  property  resold 
in  order  to  pay  a  prior  lien  which  had 
not  been  adjusted.  See,  also,  Burnham 
V.  Bowen,  111  U.  S.,  776,  783  (1884), 
where  there  was  a  strict  foreclosure.  A, 
decree  that  the  surplus,  after  paying 
such  of  the  bondholders  as  were  known, 
should  be  brought  into  court  to  be  dis- 
tributed under  the  direction  of  the 
court  to  such  bondholders  and  lienors 
as  were  entitled  to  it,  and  reserving  all 
questions  not  decided  for  consideration, 
is  proper.  Chicago,  etc..  Land  Co.  v. 
Pe^k,  113  111.,  408  (1885).  For  the  form 
of  a  decree  confirming  a  sale,  see  4 
Hughes,  133.    And  see  p.  148  for  decree 


directing  payment  to  the  cOmplainanis, 
and  p.  153,  distributing  the  surplus. 
Before  delivering  possession  of  the  prop- 
erty to  the  purchasers  at  foreclosure 
sale,  the  court  will  require  part  pay- 
•  ment,  and  also  require  them  to  comply 
with  future  orders  of  the  court.  Cen- 
tral T.  Co.  V.  Wabash,  etc.,  R'y,  39  Fed. 
Rep.,  618  (1886).  Where  a  foreclosure 
sale  takes  place  subject  to  a  subsequent 
determination  of  the  claims  of  interven- 
ing parties,  the  party  purchasing  must 
be  brought  in  as  a  party  to  the  whole 
suit  Fitzgerald  v.  Evans,  49  Fed.  Rep., 
436  (1893). 

3  Terrell  v.  Allison,  21  Wall.,  289  (1874) ; 
Brooks  V.  Vermont  Central  R.  R,  14 
Blatch.,  463  (1878). 

4  Camden  v.  Mayhew,  139  U.  S.,  73 
(1889). 

^  The  purchaser  who  is  at  once  put  in 
possession  must  pay  interest  on  the  pur- 
chase price  up  to  the  time  of  payment 
Haven  v.  Grand,  etc.,  R.  R.,  109  Mass., 
88  (1871).  For  the  form  of  a  deed  to  the 
purchaser,  seel4  Hughes,  133. 

6  Terbell  v.  Lee,  40  Fed.  Rep.,  40  (1889). 

'  See  §  849,  supra. 

8  Simmons  v.  Taylor,  88  Fed.  Rep., 
683  (1889). 

sSeeoh.  LIL 

i»See§841,  stt^jro. 
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foreclosure  has  been  commenced  by  the  trustee  of  a  railroad  mort- 
gage the  court  is  not  inclined  to  allow  redemption  except  upon 
terms  which  will  protect  the  bondholders  from  a  further  default 
and  a  second  suit  to  foreclose.'  A  junior  mortgagee  seeking  to  re- 
deem will  be  given  a  reasonable  time  to  do  so.^ 

1  In  Fleming  v.  Soutter,  6  Wall.,  747  whole  debt  not  yet  due.  Wood  v.  Good- 
win, 49  Me.,  260  (1861).  Where  a  rail- 
,road  company  has  delivered  its  road  to 


(1867),  the  decree  authorized  the  com- 
plainant, when  further  coupons  should 
become  due  and  unpaid,  to  apply  for  an 
order  of  sale  in  that  same  suit,  The 
mortgagor,  or  persons  with  whom  it 
has  contracted,  cannot  stop  strict  fore- 
closure by  giving  security  for  past-due 
interest  Payment  in  full  of  principal 
and  interest  must  be  made.  Ellis  v, 
Boston,  etc.,  E.  R.,  107  Mass.,  1,  37  (1871.) 
Where  foreclosure  is  commenced  for 
non-payment  of  interest,  the  trustees 
taking  possession,  the  owners  of  the 
equity  of  redemption  may  stop  the  fore- 
closure by  paying  the  interest  due,  but 
will  not  be  allowed  to  take  possession 
except   upon  paying   or  securing  the 


the  trustee  of  the  deed  of  trust  to  oper- 
ate for  the  purpose  of  paying  back  in- 
terest according  to  a  compromise  of  the 
creditors,  the  company  may  obtain 
possession  again  upon  tendering  unpaid 
back  interest  Union  T,  Co.  v.  Missouri, 
eta,  E'y,  26  Fed.  Rep.,  485  (1880).  A 
mistake  by  the  company  in  regard  to 
the  place  where  the  interest  is  deposited 
to  pay  the  coupons  is  sufficient  excuse 
to  prevent  foreclosure.  Union,  etc.. 
Ins.  Co.  V.  Union,  etc.,  Co.,  37  Fed.  Rep., 
386  (1889). 

2  Simmons  v.  Taylor,  38   Fed.   Rep., 
683  (1889). 
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§  851.  Conflict  of  claims. 

852.  What  personal-property,  con- 
tracts, etc.,  are  covered  by  the 
mortgage — Effect  on  the  per- 
sonal property  of  the  provision 
that  after-acquired  property 
shall  be  subject  to  the  mort- 
gage —  Levy  of  attachment  or 
execution  by  corporate  credit- 
ors on  such  property. 

858.  Until  the  trustee  or  receiver  takes 
possession,  all  moneys,  credits, 
rents,  profits  and  debts  due  to 
the  company  may  be  levied 
upon  by  corporate  creditors  or 
reached  by  a  bill  in  equity  filed 
by  judgment  creditors. 

854  Rolling  stock  subject  to  the 
mortgage  —  Rolling  stock  is 
generally  held  to  be  person- 
alty —  Recording  the  mortgage 
as  a  chattel  mortgage. 

855.  Rolling  stock  —  Rights  of  the  gen- 

eral mortgagee  and  other  par- 
ties where  there  is  a  "  car  trust " 
lease,  conditional  sale  or  pui-- 
chase-money  chattel  mortgage 
on  rolling  stock. 

856.  Land    and   railroad    extensions 

which  are  not  covered  by  the 
mortgage  —  The  words  of  the 
mortgage  are  sti'ictly  construed, 
and  no  land  or  property  is  in- 
cluded unless  clearly  within 
the  meaning  of  the  words  of 
the  mortgage  —  Condemned 
land  and  abandoned  rights  of 
way. 

§  851.  Conflict  of  claims. —  The  mortgage  bondholders  take  a  risk 
when  they  foreclose  their  mortgage  and  cause  a  receiver  to  be  ap- 
pointed. It  is  a  risk  which  cannot  be  avoided,  because  if  the  mort- 
gage is  not  foreclosed  when  the  corporation  becomes  insolvent 
there  very  soon  will  be  nothing  to  foreclose,  and  if  a  receiver  is 
not  appointed  there  very  soon  will  be  nothing  to  receive.  Tet.it 
often  happens  that  the  receivership  and  foreclosure  consume  the 
whole  property,  leaving  nothing  whatsoever  for  the  bondholders. 

The  avenues  through  which  the  property  is  lost  are  multitudi- 
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§  852.]  MOETGAGES  AND    OONFLICTiNG   CLAIMS.  [CH.  L. 

nous.  They  include .  not  only  the  expense  of  litigation  and  the 
losses  due  to  the  receiver's  operation  of  the  road,  but  to  other 
liens,  judgments,  debts,  liabilities,  mortgages  and  claims  which  at 
the  end  of  the  litigation  are  often  decided  to  be  prior  in  right  to 
the  first  mortgage  itself.  The  law  relative  to  these  conflicting  liens 
and  claims  is  stated  in  the  following  sections  of  this  chapter. 

§  852.  What  2)ersonal-property, contracts,  etc.,  are  covered  ly  the 
mortgage  —  Effect  on  the  personal  property  of  the  provision  that 
after-acquired  'property  shall  he  subject  to  the  mortgage  —  Levy  of 
attachment  or  execution  hy  corporate  creditors  on  such  property. — 
Where  the  mortgage  expressly  and  explicitly  covers  personal  prop- 
erty, all  personal  property  enumerated  and  all  personal  property 
necessary  and  essential  to  the  operation  of  the  road  are  included 
in  the  mortgage.  This  does  not  prevent  the  company  from  selling 
free  from  the  mortgage  shares  of  stock  in  other  corporations.' 
But  bonds  and  stocks  held  by  a  railroad  company  at  the  time  when 
foreclosure  is  commenced  and  a  receiver  is  put  in  possession  are 
subject  to  the  mortgage.^  The  mortgage  does  not  prevent  the 
company  from  collecting  and  using  subscriptions  to  stock,'  nor 
from  receiving  and  selling  municipal  bonds  given  in  aid  of  the  rail- 
road.* A  mortgage  is  frequently  given  on  specific  bonds  and  stocks 
which  are  specified  in  the  mortgage  itself  and  are  delivered  to  the 
trustee.' 

The  usual  railroad  mortgage  does  not  prevent  the  use,  sale  and 
replacing  of  supplies,  etc.,  used  in  the  business,^  not  even  though 

'WhSre  a   railroad   company    owns  L.  R,  4Eq.,  601  (1867);  British  Prov.  L. 

shares  of  stock  in  an  elevator  company,  Ins.  Co.,  In  re,  4  De  G.,  J.  &  S.,  407 ; 

such  stock  is  not  subject  to  the  general  Gardner  v.  London,  etc.,  R'y,  L.  R,  3 

mortgage  executed  by  the  railroad  com-  Ch.,  201,  S15. 

pany.    Humphreys  v.  McKissock,   140        *  A  mortgage  on   all  property  now 

U.  a,  304  (1891).     Cf.  Central  T.  Co.  v.  owned  or  hereafter  to  be  acquired,  fol- 

Kneeland,  138  U.  S.,  414  (1891).  lowed  by  a  specification  of  the  various 

2  Herring  v.  New  York,  etc.,  R  R,  105  kinds  of  property,  does  not  cover  mu- 

N.  Y.,  340  (1887).    See.  also,  Whitney  u.  nicipal-aid  bonds  when  they  were  not 

New  York,  etc.,  R  R,  33  Hun,  164  (1884).  mentionedin  such  specifications.   Smith 

'  A  mortgage  on    the   railroad   and  v.  McCullough,  104  V.  S.,  35  (1881).    It 

property  pertaining  to  it  and  on  the  does  not  cover  municipal  bonds  given 

property,  etc.,  of  the  railroad  does  not  in  payment  of  subscriptions.    Morgan 

cover    unpaid    subscriptions.    Dean   v.  County  v.  Thomas,  76  111.,  120  (1875). 
Biggs,  25  Hun,  132  (1881).     A  mortgage        'Such  mortgages  are  rapidly  coming 

on  all  the  land,  property  and  effects  of  into  use.    See  g  777,  supra. 
the  corporation  does  not  include  un-        ^  A  mortgage  on  a  horse  railroad  and 

called  subscriptions.    Pickering  v.  Ilfra-  franchise  of  the  company,  "with  all  the 

combe  R'y  Co.,   37  L.   J.   (C.   P.),   118  rights,  privileges  and  property  pertain- 

(1868) ;  Lishman's  Claim,  23  L.  T.  Rep.  ing  thereto,"  does  ncjt  cover  miscellane- 

(N.  S.),  759  (1870) ;  King  v.  Marshall,  33  ous  peraonal  property  used  in  the  busi- 

Beav.,  565  (1864).     Cf.  Be  Marine  M.  Co.,  ness.    Millard  v.   Burley,   13  Neb.,  259 
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the  mortgage  is  so  drawn  as  to  cover  personal  property  subse- 
quently acquired  by  the  corporation  mortgagor.' 

The  courts  will  not  hold  that  personal  property  acquired  after 
the  mortgage  was  given  is  coyered  by  it,  unless  there  is  a  provision 
in  the  mortgage  covering  such  after-acquired  propert3\' 

til  actual  possession  is  taken  or  the 
mortgage  is  filed  as  a  chattel  mortgage 
with  a  detailed  description  of  the  per- 
sonal property  as  required  by  statute. 
Hunt  V.  Bullock,  23  III..  320  (1860).  A 
mortgage  covering  pei-sonal  property 
thereafter  acquired,  so  far  as  the  same 
"  shall  be  used  for  operating  "  the  road, 
does  not  cover  railroad  chairs  which  had 
not  yet  been  used  to  fasten  down  the 
rails.  Such  a  mortgage  attaches  to  sub- 
sequently acquired  personalty  upon  pos- 
session or  a  new  instrument  being 
given,  but  not  to  personalty  not  cov- 
ered. Farmers'  L.  &  T.  Co.  v.  Commer- 
cial Bank,  11  Wis.,  207  (1859):  Where 
the  company  upon  the  completion  of 
its  road  is  to  become  entitled  to  trans- 
ferable "  certificates  "  or  "  land  war- 
rants" or  "scrip"  from  the  state  enti- 
tling the  company  to  sixteen  sections  of 
land  for  every  mile  of  road  built,  and 
the  company  before  any  road  is  built 
gives  a  mortgage  on  twelve  out  of 
every  sixteen  certificates,  a  bona  fide 
purchaser  of  the  certificates  from  the 
company  is  protected,  even  though  he 
has  purchased  more  than  the  extra  four 
certificates  for  each  mile.  Campbell  v. 
Texas,  etc.,  R  R\  3  Woods,  363  (1872). 

^  Farmers'  Loan  &  Trust  Co.  v.  Com- 
mercial Bank,  15  Wis.,  424  (1862) ;  S.  C, 
11  id.,  207,  holding  that  courts  will  not 
give  efi'ect  to  an  intention  of  the  parties 
which  is  not  expressed  in  a  railway 
mortgage  so  as  to  include  materials  sub- 
sequently acquired.  If  the  mortgage 
does  not  expressly  cover  after-acquired 
property  the  court  will  not  extend  its  ' 
terms  so  as  t<i  cover  slaves  acquired  sub- 
sequently. State  V.  New  Orleans,  etc., 
R  R.,  4  Rob.  (La.),  281  (1843),  nor  rails. 
State  V.  Mexican,  etc.,  R'y,  3  id.,  513 
(1848).  In  Pierce  v.  Emery,  32  N.  H.,  484 
(1856),  the  court  held  that  subsequently 


(1882);  Marsh  v.  Burley,  id.,  361,  the 
latter  case  holding  also  t^iat  the  mort- 
gage, though  filed  as  a  chattel  mort- 
gage, was  not  effectual  as  such,  inas- 
much as  the  mortgagor  retained  pos- 
session and  there  was  no  evidence  of 
good  faith,  a  rule  peculiar  to  Nebraska. 
In  Farmers'  L.  &  T.  Co.  v.  Commercial 
Bank  (see  13  Wis.,  653),  it  was  held  that 
the  mortgage  in  that  case  did  not  cover 
iron  purchased  to  fasten  down  the 
rails,  nor  rolling  stock  which  was  sold 
and  replaced  by  new.  See,  also,  Union 
T.  Co.  V.  Morrison,  135  U.  S.,  609  (1888); 
§  854,  infra. 

1 A  mortgage  not  purporting  to  cover 
after-acquired  materials,  except  as  they 
became  A  part  of  the  road,  does  not 
cover  railroad  chairs  not  yet  attached 
to  the  road,  but  a  subsequent  mortgage 
may  have  the  first  lien  on  them,  even 
though  sqch  second  mortgage  refers  to 
and  affirms  the  first  mortgage,  in  terms 
broader  than  the  first  mortgage  and 
broad  enough  to  cover  the  materials. 
Farmers'  L.  &  T.  Co.  v.  Bank  of  Racine, 
15  Wis.,  424  (1863).  A  mortgage  cover- 
ing the  personalty  now  in  use  or  as 
hereafter  "changed  or  removed  "does 
not  cover  new  machinery  which  did  not 
replace  old.  Words  of  a  general  nature 
followed  by  the  words  "consisting 
among  other  things  of  the  following,  to 
wit,"  are  construed  to  include  only  ar- 
ticles of  the  same  nature  and  kind  as 
those  specifically  named.  Brainerd  v. 
Peck,  34  Vt,  496  (1861).  A  mortgage 
covering  property  subsequently  ac- 
quired by  an  extension  does  not  cover 
wood  subsequently  acquired  by  the 
whole  road.  City  of  Bath  v.  Miller, 
53  Me.,  308  (1865).  A  mortgage  cov- 
ering personal  property  subsequently 
acquired  does  not  cover  fuel,  office 
furniture,  materials  for  light,  etc.,  un- 
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The  usual  mortgage  does  not  cover  contracts  by  which  third 
persons  contract  with  the  company,  as,  for  instance,  to  pay  ofip  a 
part  of  a  prior  mortgage,  or  to  take  a  lease  of  the  road.'  But  the 
mortgage  may  be  so  drawn  as  to  cover  wornout  materials,^  also 
supplies,  tools  and  materials,'  especiallj'^  under  the  provision  cover- 
ing after-acquired  property.*  The  mortgage  may  also  cover  equi- 
table assets.' 


acquired  personal  property,  such  as  rail- 
road iron,  became  pubject  to  the  mort- 
gage as  an  accession,  even  though  there 
was  no  clause  covering  such  subse- 
quently acquired  personalty. 

'  The  purchaser  at  foreclosure  sale  on 
a  second  mortgage  does  not  acquire  the 
right  of  the  mortgagor  to  enforce  an 
agreement  of  a  prior  vendee  of  part  of 
its  property  to  my  ofE  a  portion  of  a 
prior  first  mortgage,  where  this  con- 
tract right  was  not  specified  in  the  no- 
tice of  sale  or  mentioned  at  the  sale. 
The  second  mortgage  covered  "causes 
of  action,  demands  and  choses  in  action 
of  whatever  nature."  Milwaukee,  eta, 
R  E.  V.  Milwaukee,  etc.,  R  R,  20  Wis., 
174  (1865).  A  receiver  cannot  claim  the 
advantage  of  a  personal  contract  be- 
tween the  president  and  an  outside  party 
in  regard  to  salary.  Snow  v.  Russel,  etc., 
Co.,  58  Hun.  134  (1890).  A  mortgage 
covers  the  company's  equitable  as  well 
as  legal  assets.  Toledo,  etc.,  R  R  u. 
Hamilton,  134  U.  S ,  296  (1890).  A  mort- 
gagee takes  only  such  contract  rights  as 
the  mortgagor  has  in  a  contract  of  the 
latter  to  purchase  another  i-oad.  If  the 
contract  is  forfeited  the  mortgagee  can 
only  sue  within  a  reasonable  time  to  set 
the  forfeiture  aside.  Wright  v.  Ken- 
tucky, etc.,  R'y,  117  D.  S.,  72  (1886).  As 
to  leases,  see  Moran  v.  Pittsburgh,  etc., 
R  R,  32  Fed.  Rep.,  878  (1887) ;  St.  Paul, 
etc.,  R  R  V.  United  States,  112  U.  S.,  733 
(1885). 

2  A  mortgage  covering  "present  and 
future  to  be  acquired  property  "  covers 
cast-off  iron,  etc.,  as  against  judgment 
creditors,  although  under  another  clause 


of  the  mortgage  they  may  be  sold  by  the 
company.  If  the  property  is  insufficient 
to  pay  the  mortgage  debt  the  sheriff  is 
liable  nominally  only  for  failure  to  sell 
on  execution,  inasmuch  as  such  sale 
would  have  had  to  be  subject  to  the 
mortgage.  Coopers  v.  Wolf,  15  Ohio  St, 
533  (1864).  Cf.  Union  T.  Co.  v.  Morrison, 
125  U.  S.,  609  (1888),  as  to  wornout  or 
discarded  rolling-stock.  As  against  a 
mortgage  covering  after-acquired  prop- 
erty an  execution  on  old  or  new  rails 
and  chairs  is  not  good,  though  they  are 
not  yet  attached  to  the  road.  Covey  v. 
Pittsburg,  etc.,  R  R,  8  PhU.,  173  (1858). 

'A  mortgage  covering  the  railroad 
and  "other  materials  used  thereon" 
covers  wood  purchased  for  the  use  of 
the  road.  Coe  v.  McBrown,  22  Ind.,  253 
(1864).  Also  office  furnitura  Raymond 
V.  Clark,  46  Conn.,  129  (1878).  And  per- 
sonal property  which  the  mortgagee  has 
taken  possession  of.  Buck  v.  Seymour, 
id.,  156. 

*  In  the  case  Phil.,  etc.,  R  R  v.  Woelp- 
per,  64  Pa.  St,  366  (1870),  the  court  held 
that  a  mortgage  on  property,  eta,  "  now 
held  or  hereafter  to  be  acquired,"  cov- 
ered after-acquired  rolling-stock,  f urni- 
tui-e,  tools  and  materials  for  support  and 
repair  of  the  road.  Office  furniture  is 
covered  by  the  after-acquired  property 
clause,  and  execution  may  be  enjoined 
where  the  security  is  inadequate.  Lud- 
low V.  Hurd,  1  Dis.  (Ohio),  552  (1857).  A 
mortgage  covering  property  subse- 
quently acquired  by  the  company  cov- 
ers switches  purchased  by  and  delivered 
to  the  company,  even  though  they  are 
sold  by  the  company  before  they  are 


5  Toledo,  eta,  R  R  u  Hamilton,  134  U.  S.,  396  (1890) ;  Central  T.  Co.  v.  Kneeland, 
138  U.  S.,  414  (1891). 
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The  mortgage  should  of  coui;se  be  recorded  as  a  chattel  mort- 
gage as  well  as  a  real-estate  mortgage.'  As  to  property  subse- 
quently acquired  the  mortgage  may  expressly  cover  it.  Such  a 
mortgage  is  legal.^  If  a  corporate  creditor  levies  upon  such  per- 
sonal property  the  mortgagee  may  enjoin  a  sale,  if  the  mortgagee's 
security  is  inadequate.'  But  ordinarily  a  court  of  equity  will  not 
interfere.  The  sheriff  will  be  allowed  to  sell,  subject  of  course  to 
prior  rights.* 

In  New  York  it  is  held  that  a  mortgage  covering  after-acquired 
propertj"^  does  not  cover  after-acquired  personal  property  as  against 
the  sheriff  in  possession  on  an  execution  before  foreclosure  is  com- 
menced.* 


put  into  use.  Little  Eock,  etc.,  R'y  v. 
Page,  35  Ark.,  304  (1880).  Rails  which 
have  been  laid  are  of  course  covered  by 
the  mortgage  as  a  part  of  the  realty. 
United  States  v.  New  O.  R  R,  13  Wall,, 
362  (1870),  unless  of  course  there  is  some 
equity  to  the  contrary.  See  §  854.  As 
to  rails  not  yet  laid,  see  Weetjen  v.  St 
Paul,  etc.,  R.  R.,  4  Hun,  539  (1875).  By 
express  contract  the  wires  of  a  telegraph 
line  may  be  considered  as  personalty 
and  as  not  subject  to  a  mortgage.  West- 
ern U.  T.  Co.  V.  Burlington,  etc.,  R.  R., 
11  Fed.  Rep.,  1  (1883);  Boston,  etc.,  Co. 
V.  Bankers',  etc.,  T.  Co.,  36  id.,  388  (1888). 
>  See  §  811. 

2  See  §  857 ;  also  cases  in  this  section ; 
Stevens  v.  Watson,  4  Abb.  Ct  of  App., 
302  (1865),  holding  that  a  mortgage  of 
after-acquired  property  is  valid  as 
against  the  mortgagors  and  those  claim- 
ing under  them  except  purchasers  for 
value  without  notice.  Although  the 
vendor  or  mortgagor  of  personal  prop- 
erty is  left  in  charge  to  sell  property, 
this  is  only  presumptive  and  not  con- 
clusive evidence  of  fraud.  Preston  v. 
Southwick,  .115  N.  Y.,  139  (1889).  See 
also,  Brackett  v,  Harvey,  91  id.,  314 
(1883).  An  equitable  assignment  does 
not  exist  if  the  assignor  has  any  control 
over  the  fund,  any  power  to  collect  or 
any  power  of  revocation.  An  agree- 
ment to  pay  is  not  an  equitable  assign- 
ment  Christmas  v.  Russell,  14  Wall.,  69. 

3  Where   a    judgment   creditor    has 


levied  upon  personal,  property  which  is 
subject  to  the  mortgage,  and  the  se- 
curity for  the  mortgage  is  inadequate 
the  mortgagee  may  enjoin  any  further 
proceedings  on  the  executions.  The 
judgment  creditor's  remedy  is  then  in 
equity  to  have  the  mortgagor's  equity 
sold  or  to  have  a  receiver  appointed. 
Lane  v.  Broughman,  17  Ohio  St,  642 
(1867).  Although  a  foreclosure  suit  is 
pending  in  the  federal  court  and  an  ap- 
plication has  been  made  for  a  receivei-, 
yet  the  corporate  property  is  open  to  an 
attachment  The  court  did  not  pass 
upon  the  priority  of  rights.  South  Car. 
R  R  u  People's  Sav.  Inst,  64  Ga.,  18 
(1879).  The  corporation  itself  cannot  en- 
join an  execution  on  the  ground  that  it 
impairs  the  security  of  its  mortgagee. 
Boyd  V.  Ches.,  etc..  Canal  Co.,  17  Md., 
195  (1860).  If  the  company  has  power 
to  mortgage  it  may  include  after-ac- 
quired property  in  the  mortgage.  It 
will  attach  to  cars,  wheels,  firewood  and 
coal  as  against  judgment  creditors,  and 
equity  will  enjoin  executions.  Phillips 
V.  Winslow,  18  B.  Monr.  (Ky.),  431  (1857). 

^Eels  V.  Johann,  27  Fed.  Rep.,  327 
(1886).  Where  the  sheriff  levies  on  hoi-se 
oars,  etc.,  which  are  subject  to  a  mort- 
gage, and  the  mortgagee  notifies  the 
sheriff  of  that  fact,  the  sheriff  may  sell 
subject  to  the  mortgage.  Brill  v.  West 
End  R  R,  4  Week.  N.  of  Cas..  139  (1877). 

5  Farmers'  L.  &  T.  Co.  v.  Long  Beach, 
etc.,  Co.,  37  Hun,  89  (1882). 
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After  the  trustee  or  receiver  takes  possession,  the  supplies,  wood, 
ties,  etc.,  cannot  be  seized  under  levy  of  attachment  or  execution 
at  the  instance  of  corporate  creditors.' 

§  853.  Until  the  trustee  or  receiver  htkes  possession,  all  moneys, 
credits,  rents,  profits  and  debts  due  to  the  company  may  he  levied 
upon  hy  corporate  creditors  or  reached  iy  a  Mil  in  equity  filed  by 
judgment  creditors. —  This  principle  of  law  is  an  old  and  salutary 
one.  It  is  based  on  the  fact  that  such  moneys,  etc.,  were,  in  large 
part  at  least,  earned  or  obtaineii  by  the  funds  or  surplus  furnished 
by  unsecured  creditors,  and  hence  should  be  open  to  the  payment 
of  their  debts.^ 


'  The  trustee  in  possession  may  pre- 
vent the  sale  under  execution  of  rails 
and  bridge  timbers  for  repairing  the 
road.  Palmer  v.  Forbes,  23  111.,  301 
(1860).  But  he  cannot  enjoin  the  sale 
of  cord-wood  under  such  levy.  Hunt 
V.  Bullock,  id.,  380  (1860).  See,  also, 
Fales  V.  Roberts,  54  111.,  192  (1870).  Cord- 
wood  go  sold  before  the  appointment  of 
a  I'eceiver  cannot  be  recovered  back  by 
him.  Mcllrath  v.  Suure,  23  Minn.,  391 
(1873).  Where  ties  are  sold,  but  title  is 
to  pass  only  after  they  are  laid,  a  cred- 
itor of  the  company  cannot  sell  them 
on  execution  before  title  has  passed. 
Owens  V.  Hastings,  18  Kan.,  446  (1877). 
In  the  case  of  Felton  v.  Potomac,  etc., 
Ins.  Co.,  4  Del.  Ch.,  573  (1873),  the 
trustees  of  the  first  mortgage  enjoined 
bondholders  under  the  second  mort- 
gage from  selling  on  execution  a  loco- 
motive, the  trustees  of  the  first  mort- 
gage being  in  possession  and  operation 
of  the  road.  Althougt  the  words  "all 
other  personal  property  whatsoever  in 
any  way  belonging  or  appertaining  to 
the  said  railroad  of  the  said  company  " 
do  not  cover  canal-boats,  yet  if  the 
mortgagor  delivers  them  to  the  trustee 
as  being  covered  by  the  mortgage,  the 
trustee  may  hold  them  as  against  the 
company,  but  not  as  against  a  chattel 
mortgagee.  Parish  v.  Wheeler,  23  N. 
y.,  494  (1860). 

2  A  judgment  creditor  may  i-each  the 
net  earnings  of  a  railroad  though  earned 
during  foreclosure   proceedings,   there 


being  no  receiver.  Gilman  v.  Illinois, 
etc.,  Tel.  Co.,  91  U.  S.,  603  (1875).  A 
judgment  creditor  by  filing  a  bill  in 
equity  obtains  a  prior  lien  on  cash  in 
hand  of  the  corporation,  although  a 
mortgage  foreclosure  is  pending,  if  there 
is  no  receiver  in  such  foreclosure  pro- 
ceedings. American  Bridge  Co.  v. 
Heidelbach,  94  U.  S.,  798  (1876).  Unless 
the  mortgagee  takes  possession  or  a  re- 
ceiver is  appointed  by  the  court  during 
foreclosure  proceedings,  the  income 
prior  to  the  sale  belongs  to  a  mort- 
gagor and  may  be  attached  or  reached 
by  general  creditors.  Freedman's  Sav. 
Co.  i;.  Shepherd,  127  U.  S.,  494  (1888). 
Moneys  belonging  to  the  mortgagor  and 
levied  upon  before  a  receiver  is  ap- 
pointed or  possession  taken  by  the  trust- 
ees is  subject  to  such  levy.  Merchants' 
Bank  v.  Petersburg,  etc.,  E.  R.,  12  Phil., 
482  (1877).  Although  the  mortgage  of 
a  building  company  covers  the  "  net  in- 
come realized  from  said  property  as  the 
rents  thereof,"  yet  this  does  not  change 
the  common-law  rule  that  until  posses- 
sion is  taken  by  the  mortgagee  or  a  re- 
ceiver, the  accrued  rents  are  not  cov- 
ered by  the  mortgage.  The  purchaser 
under  a  foreclosure  of  the  second  mort- 
gage need  not  pay  over  such  rents.  In 
re  Life  Assoc,  96  Mo.,  632  (1888).  Even 
though  the  mortgage  covers  tolls,  in- 
come and  earnings,  yet  an  execution 
levied  prior  to  the  appointment  of  a  re- 
ceiver takes  moneys  and  balances  due 
in  preference  to  the  receiver.    If  the  re- 
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Unless  the  mortgage  so  provides  the  mortgagee  is  not  entitled 
to  rents  and  profits  during  the  time  the  receiver  is  in  charge  before 


ceiver  has  used  them  for  other  purposes 
the  court  will  dii-ect  him  to  refund  them 
out  of  the  income.  Gibert  v.  Washing- 
ton, etc.,  B.  E.,  33  Gratt  (Va.),  645  (1881). 
In  the  case  of  In  re  Tallassee,  etc.,  Co., 
64  Ala.,  567,  596  (1879),  the  mortgage  did 
not  cover  the  income.  A  mortgage  on 
"  all  the  real  and  personal  property  now, 
or  hereafter,  belonging  to  the  company  " 
is  legal.  It  covers  income  and  profits. 
Kelley  v.  Trustees,  etc.,  58  Ala.,  489 
(1877).  The  mortgagor  is  entitled  to 
the  income  from  property  until  the 
mortgagee  takes  possession  in  person  or 
a  receiver  is  appointed.  Assignments 
of  credits  prior  thereto  by  the  mort- 
gagor pass  title.  Young  v.  Northern, 
eta.  Iron  Co.,  18  Fed.  Rep.,  806  (1880). 
Although  the  mortgage  covers  "mon- 
eys,'' yet  the  company  cannot  be  re- 
quired to  turn  over  to  the  receiver 
the  money  which  it  has  on  hand  at  the 
time  when  a  receiver  is  appointed.  Such 
is  the  law,  and  it  is  not  changed  by  the 
provision  in  the  mortgage.  Dow  v. 
Memphis,  etc.,  K.  E.,  30  Fed.  Eep.,  768 
(1884) ;  reversed  on  other  points,  124  U.  S., 
6.52.  In  the  case  of  Frayser's  Adm'r  v. 
Richmond,  etc.,  R.  R.,  81  Va.,  388  (1886), 
the  court  held  that  an  execution  levied 
after  the  appointment  of  the  receiver, 
but  before  he  filed  his  bond,  was  a  lien 
on  the  company's  funds  in  bank,  repre- 
senting the  earnings  of  the  company, 
even  though  the  mortgage  covered  tolls, 
income,  etc  A  receiver  appointed  in  a 
suit  to  foreclose  a  railroad  mortgage  is 
not  entitled  to  earnings  earned  prior  to 
his  appointment  Noyes  v.  Rich,  52  Me., 
115  (1862). 

Where  the  state  loans  money  to  the 
company,  and  takes  a  mortgage  there- 
for, and  provides  by  statute  that  the 
income  shall  be  applied  to  necessary  ex- 
penses, a  creditor  cannot  levy  on  money 
necessary  for  such  necessary  expenses 
in  the  futura  Macalister's  Adm'r  v. 
Maryland,  114  U.   S.,  598  (1885),    The 


mortgagor  of  real  estate  need  not  turn 
over  to  the  receiver  rents  collected  be- 
fore the  receivership.  Rider  v.  Vroo- 
man,  12  Hun,  299  (1877);  84  N.  T.,  461. 
So  long  as  the  mortgagor  company  re- 
mains in  the  use  and  management  of 
the  property  an  attachment  may  be  had 
of  its  income.  The  mortgage  does  not 
attach.  Smith  v.  Eastern  R.  R,  124 
Mass.,  154  (1878).  The  case  of  Dunham 
V.  Isett,  15  Iowa,  284  (1863),  is  to  the 
contrary.  The  case  of  Woodman  v. 
York,  etc.,  R  R,  45  Me.,  207  (1858),  to 
the  same  effect,  is  inconsistent  with  the 
cases  of  City  of  Bath  v.  Miller,  Si  id.,  841 
(1863),  where  an  attachment  of  wood 
was  sustained  as  against  the  mortgagee ; 
and  Noyes  v.  Rich,  53  id.,  115  (1862), 
where  a  receiver's  suit  against  the  su- 
perintendent to  recover  income  received 
before  the  receiver  was  appointed 
failed ;  and  City  of  Bath  v.  Miller,  53 
id.,  808  (1865),  sustaining  the  prior  de- 
cision between  the  same  parties,  supra; 
and  Emerson  v.  European,  etc.,  R'y,  67 
id.,  387  (1877),  holding  that  moneys 
earned  by  the  company  under  a  con- 
tract with  an  express  company  belong 
to  the  company  so  far  as  earned  before 
the  mortgagee  took  possession,  even 
though  not  yet  paid,  and  that  an  in- 
stalment due  for  work  done  partly  be- 
fore and  partly  after  such  possession 
was  taken  would  be  apportioned.  In 
the  case  of  Ellis  v.  Boston,  etc.,  R  R, 
107  Mass.,  1,  30,  the  court  held  that  "  the 
lien  of  the  mortgagees  attaches  to  the 
income  only  from  the  time  of  thus  tak- 
ing possession  of  the  corporate  property 
and  franchises."  All  earnings  after  that 
date  belong  to  the  mortgageea  If  the 
mortgagees  take  possession  of  the  in- 
come earned  before  they  took  possession, 
a  general  creditor  of  the  company  may 
reach  the  money  by  garnishee  or  at- 
tachment process.  De  Graaf  v.  Thomp- 
son, 24  Minn.,  453  (1878).  Such  income 
not  yet  paid  may  be  garnished  in  the 
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-a  strict  foreclosure  is  decreed.'    A  railroad  may  mortgage  future 
net  earnings  to  secure  the  interest  upon  its  bonds.^ 
After  the  receiver  is  appointed  it  is  contempt  of  court  for  the 


hands  of  an  express  company.  Missis- 
sippi Val.,  etc.,  R'y  v.  United  States  Ex- 
press Co.,  81  111.,  534  (1876).  Even 
though  the  court  does  not  appoint  a 
receiver,  yet  in  foreclosure  proceedings 
the  property  is  in  its  control  and  it  may 
enjoin  the  collection  of  executions  on 
judgments.  Bill  v.  New  Albany,  etc., 
R  R.,  3  Biss.,  390  (1870).  In  Pullan  v. 
Cincinnati,  etc.,  R  R,  4  Biss.,  35  (1865), 
the  court  appointed  a  receiver,  not  to 
take  the  road,  but  to  reqeive  one-fourth 
of  the  net  earnings  for  the  bondholders. 
In  the  same  case,  5  Biss.,  237,  347  (1873), 
the  court  held  that  the  mortgagees 
were  entitled  to  the  income  of  the  road 
as  soon  as  it  came  into  existence  as 
property,  and  that  by  contract  the 
mortgage  lien  attached  and  impressed  a 
trust  upon  it.  An  early  decision  in 
Iowa  is  to  the  effect  that  a  judgment 
creditor  cannot  reach  money  in  the 
company's  hands,  where  there  is  an 
outstanding  mortgage  on  the  income, 
even  though  there  has  been  no  default 
in  the  mortgage.  Jessup  v.  Bridge,  11 
Iowa,  572  (1861).  An  attachment  or 
garnishment  of  funds  which  pass  into 
the  hands  of  the  receiver  is  not  good  as 
against  the  mortgagee.  Newport,  etc., 
Co.  V.  Douglass,  13  Bush,  673  (1877). 
The  words  "income  and  revenues  "  in  a 
mortgage  cover  "  earnings."  Tompkins 
V.  Little  Eock,  etc.,  R  R,  15  Fed.  Rep., 
6  (1882).  In  the  case  of  Wilder  v.  Shea, 
13  Bush  (Ky.),  128  (1877),  the  judgment 
creditor  garnished  the  officers  of  the 
company  in  order  to  reach  the  corpo- 
rate funds  in  their  hands.  The  court 
held  that  the  pi-oceedings  would  not  lie, 
and  that  the  remedy  was  by  bill    in 


equity  for  a  discovery  and  order  to  pay 
or  a  receiver  in  lieu  thereof.  A  mort- 
gage may  be  made  to  cover  book  ac- 
counts although  they  are  not  yet  due. 
Bloomer  v.  Union,  etc.,  Co.,  L.  R,  16 
Eq.,  383  (1873). 

An  unsecured  creditor  of  a  railroad, 
who,  without  procuring  a  judgment,  al- 
leges corporate  insolvency  and  obtains 
a  receiver,  is  entitled  to  the  earnings 
during  the  receivership  as  against  mort- 
gagees who  did  not  commence  foreclos- 
ure during  such  receivership.  Sage  v. 
Memphis,  etc.,  R  R,  125  U.  S.,  361 
(1888).  Garnishee  pi'ocess  lies  against 
another  railroad  that  owes  the  mort- 
gagor corporation  for  through  tickets 
sold.  There  had  been  no  default  on  the 
mortgage  in  this  case.  Parkhurst  v. 
Northern,  etc.,  R.  R,  19  Md.,  472  (1863). 
Where  a  company  leases  its  property 
and  then  mortgages  its  remaining  inter- 
est, including  the  rents,  and  the  mort- 
gage is  foreclosed,  the  whole  sura  real- 
ized goes  to  the  mortgagee  without 
deduction  for  salaries  of  officers  of  the 
mortgagor.  Rent  coming  due  after  the 
sale  goes  to  the  purchaser,  although 
partly  earned  before  the  sale.  Sheaflf's 
Appeal,  55  Pa  St.,  403  (1867).  A  gen- 
eral creditor  cannot  attach  money  in 
the  hands  of  a  ticket  agent  of  the  mort- 
gagor corporation.  Such  an  agent  is 
'not  a  third  person,  but  is  the  same  as 
the  company  itself.  Fowler  v.  Pitts- 
burgh, etc.,  R.  R ,  35  Pa.  St,  33  (1859). 
So.  also,  as  to  the  treasurer  (Sprague  v. 
Stickney,  53  Me.,  592  — 1864)  and  station 
agent  Pettingill  v.  Androscoggin,  etc., 
R  R,  51  id.,  370  (1863).  In  Williamson 
V.  New  Albany,  etc.,  R  R,  1  Biss.,  198 


1  Ellis  V.  Boston,  etc.,  R  R,  107  Mass., 
1,  38  (1871). 

2  Jessup  V.  Bridge,  11  Iowa,  573  (1861) ; 
State  V.  Northern  Central  R'y  Co.,  18 
Md.,  193  (1861);   Dunham  v.  Isett,   15 


Iowa,  284  (1863),  holding,  also,  that  at- 
tachment or  execution  upon  earnings 
so  pledged  may  be  restrained  by  injunc- 
tion. 
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oflBcers  to  collect  moneys  and  deposit  them  to  the  credit  of  the 
company.!  But  such  moneys  do  not  go  to  the  mortgagee.  The 
court  will  administer  them  for  the  benefit  of  the  creditors  at  large.^ 


(1S57),  the  court  refused  to  appoint  a 
receiver,  and  in  this  way  enabled  and 
permitted  the  company  to  apply  a  part 
of  the  earnings  in  completing  and  oper- 
ating the  road.  Money  which  before 
it  has  been  earned  is  specifically  set 
aside  to  pay  interest  cannot  be  attached. 
Hence,  where  the  mortgagor  company 
has  appropriated  to  the  payment  of  in- 
terest an  income  which  has  been  guar- 
antied by  another  road,  that  sum  can- 
not be  attached  by  general  creditors. 
The  mortgagees  were  in  possession  in 
this  case.  Galena,  etc.,  R.  R  u.  Menzies, 
26  111.,  131  (1861).  Where  prior  to  the 
appointment  of  a  receiver  a  dividend 
was  legally  declared  and  money  depos- 
ited to  pay  it,  and  part  of  the  stock- 
holders were  paid  and  then  the  re- 
mainder of  the  fund  drawn  out  by  the 
company,  the  stockholders  not  paid 
have  a  prior  lien  on  that  money,  and 
the  court  will  order  the  receiver  to  pay 
them.  Matter  of  Le  Blanc,  14  Hun,  8 
(1878) ;  aflSrmed,  75  N.  Y.,  598.  Where 
foreclosure  suit  is  commenced  in  the 
federal  court  and  a  receiver  is  ap- 
pointed and  is  then  discontinued,  the 
parties  preferring  to  foreclose  in  the 
state  court,  the  former  suit  does  not 
start  the  right  of  the  mortgagees  to 
claim  the  rents  and  profits.  Johnston 
V.  Riddle,  70  Ala.,  319  (1881).  Garnish- 
ment does  not  lie  against  the  treasurer 
of  the  company.  His  possession  is  the 
company's  possession,  and  ho  is  merely 
agent  A  mortgage  lien  does  not  ex- 
tend to  the  money  in  the  treasury  for 
the  operation  of  the  road.  McGraw  v. 
Memphis,  etc.,  E.  R.,  5  Coldw.  (Tenn.), 
434  (1868).  In  Tennessee  it  is  held  that 
moneys  in  the  treasurer's  hands  belong 
to  the  mortgagee  and  cannot  be  at- 
tached. See  4  Cent  L.  J.,  430  (Tenn., 
1877).  "Even  though  the  mortgage 
may  in  terms  give  a  lien  upon  the 
profits  and  income  until  possession  of 


the  mortgaged  premises  is  actually 
taken  or  something  equivalent  done,  the 
whole  earnings  belong  to  the  company 
and  are  subject  to  its  control."  Fosdick 
V.  Schall,  99  U.  S.,  235,  253  (1878);  Gal- 
veston R  R  V.  Cowdrey,  11  Wall.,  459 
(1870).  But  from  the  time  that  the 
trustees  demand  possession,  the  com- 
pany must  account  for  the  income,  and 
the  commencement  of  a  suit  by  them  to 
obtain  possession  is  such  a  demand. 
Dow  V.  Memphis,  etc.,  R.  R,  124  U.  S., 
652  (1888).  The  mortgagor  is  entitled 
to  keep  the  income  received  prior  to  the 
demand.  Dow  v.  Memphis,  etc.,  R  R, 
125  U.  a,  361  (1888).  "  While  the  mort- 
gage may  in  terms  give  a  lien  upon  the 
income  and  earnings  of  the  road,  it  is 
well  settled  that,  until  the  mortgagee 
takes  possession  or  a  receiver  is  ap- 
pointed, the  income  and  earnings  belong 
to  the  company,  and  any  judgment  [ 
creditor  may  subject,  the  same  to  the 
payment  of  his  judgment."  Farmers' 
L.  &  T.  Co.  V.  Kansas  City,  etc.,  R  R, 
53  Fed.  Rep.,  183  (1892).  In  proceedings 
to  wind  up  a  corporation  the  receiver 
cannot  take  a  fund  which  by  contract 
had  been  placed  by  the  company  in  a 
trustee's  hands  for  a  specific  purpose. 
Matter  of  Home  Ass'n,  139  N.  Y.,  388 
(1891).  The  income  may  be  attached 
before  default  occurs,  and  such  attach- 
ment has  priority.  Clay  v.  East,  etc., 
R  R,  6  Heisk.  (Tenn.),  431  (1871). 

1  American  Con.  Co.  v.  Jacksonville, 
etc.,  R'y,  53  Fed.  Rep.,  987  (1893).  A 
deed  of  surrender  to  the  trustee  of  the 
mortgage,  the  terms  of  the  deed  being 
the  same  as  those  used  in  the  mortgage, 
which  do  not  expressly  cover  income, 
does  not  prevent  the  company  froni  sub- 
sequently assigning  to  a  general  cred- 
itor certain  income  which  was  earned 
prior  to  the  deed  of  surrender.  Farmers' 
L  &  T.  Co.  V.  Cary,  18  Wis.,  110  (1860). 

2  Where  the  receiver  is  put  in  posses- 
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§  854:.  Boiling  stock  subject  to  tlie  mortgage  —  Boiling  stoch  is 
generally  held  to  le  personalty  —  Becording  the  mortgage  as  a 
chattel  mortgage. —  There  has  been  a  vast  amount  of  litigation 
over  the  question  whether  rolling  stock  is  personalty  or  realty. 
Also  >vhether,  if  it  is  personalty,  it  may  be  seized  under  levy  of  at- 
tachment or  execution  by  corporate  creditors ;  and  also  how  far 
the  mortgagee  of  a  railroad  company  is  protected  in  his  lien  on  the 
rolling  stock.  ' 

The  various  states  differ  on  the  question  of  whether  rolling  stock 
is  personalty  or  realty.  Some  courts  hold  that  it  is  one  and  some 
hold  that  it  is  the  other. 

Owing  to  the  peculiar  nature  of  railroad  property,  which  re- 
quires that  it  shall  at  all  times  be  in  condition  to  transport  passen- 
gers and  freight,  for  which  purpose  the  rolling  stock,  consisting,  of 
engines  and  cars,  is  as  necessary  as  the  track  itself,  the  courts  in 
construing  mortgages  have  been  inclined  to  hold  that  rolling  stock 
is  rfealty.i 


sion  of  all  the  corporate  property,  both 
that  which  is  mortgaged  and  that  which 
is  not,  and  the  latter  is  used  to  continue 
the  business  and  is  thereby  turned  into 
cash,  the  court  will  not  cause  such  cash 
to  be  paid  to  the  mortgagees  but  will 
preserve  it  for  the  general  creditors,  an 
equitable  allowance  to  the  mortgagee 
for  the  use  of  the  mortgaged  property 
being  made.  Lehman  v.  Tallassee  Mfg. 
Co.,  64  Ala.,  567,  598  (1879).  A  mort- 
gage covering  tolls  and  income  covers 
only  the  net  income  after  possession  has 
been  taken.  Arrears  of  expenses  in  the 
operation  of  the  road  must  be  paid  first 
The  mortgagee  seeks  equity  in  asking 
for  a  receiver  and  hence  must  do  equity. 
The  order  that  the  receiver  must  pay 
such  arrears  may  be  made  at  the  time  of 
appointment  or  subsequently.  Poland 
V.  Lamoille,  etc.,  E.  R,  52  Vt,  144,  177 
(1879).  See,  also,  Williamson's  Adm'r 
V.  Washington,  etc.,  E.  R.,  33  Gratt.  (Va.), 
624  (1881),  holding  that  if  such  income 
has  been  applied  to  the  interest  on  the 
bonds,  it  is  to  be  replaced  from  the  "price 
realized  on  the  sale  of  the  road.  For  a 
review  of  the  decisions  and  situation 
prior  to  the  decision  in  Fosdick  v.  Schall, 
see  4  Cent  L.  J.,  458  (1877). 

1  Palmer  v.  Forbes,  28  111.,  801  (1860); 


Hunt  V.  Bullock,  23  111.,  320  (1860) ;  Titus 
V.  Ginheimer,  27  111.,  462(1861);  Titus 
V.  Maybee,  25  111.,  257  (1861),  holding, 
also,  that  rolling  stock  only  becomes 
personal  property  when  severed  from 
the  road  by  the  owner.  Neither  the 
plaintiff  in  execution  nor  the  officer  can 
detach  it  PuUan  v.  Cincinnati  &  Chi. 
Air  Line  E.  E.,  4  Biss.,  35  (1865);,  Eail- 
road  V.  James,  6  Wall.,  750  (1867) ;  killer 
V.  Ejitland  &  W.  R  R,  36  Vt,  452  (1868), 
where  the  statute  makes  rolling  stock 
realty ;  Williamson  v.  New  Jersey  S.  R 
B.,  28  N.  J.  Eq.,  279  (1877),  holding  that 
as  between  mortgagees  and  execution 
creditors  rolling  stock  is  part  of  the 
realty.  To  same  effect,  Farmers'  Loan 
&  T.  .Co.  V.  Hendrickson,  25  Barb.,  484 
(1857);  State  v.  Northern  Central  E'y 
Co.,  18  Md.,  193  (1861),  holding  that  a 
mortgage  upon  the  entire  line  with  its 
tolls  and  revenues  covers  the  rolling 
stock  and  fixtures  necessary  to  the  pro- 
duction of  tolls  and  revenues ;  Phillips 
V.  Winslow,  18  B.  Mon.,  481  (1857),  in 
which  cars,  wheels,  fire-wood  for  en- 
gines and  coal  for  machine  shops  were 
held  to  be  included  in  a  mortgage  upon 
a  road  "  and  all  other  personal  property 
and  interest  therein,"  as  being  things 
incident  to  and  indispensable  to  the  use 
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In  some  of  the  states  statutory  and  even  constitutional  provis- 
ions have  been  enacted  in  order  to  settle  this  question.' 

ISTearly  all  railroad  mortgages  specifically  naine  the  rolling  stock 
as  being  included  in  the  mortgage.  Even  if  not  specifically  named, 
however,  the  rolling  stock  is  included  in  a  mortgage  covering  all 
property  of  a  corporation.^  Although  the  mortgage  covers  the 
rolling  stock  this  does  not  prevent  the  company  from  selling  old 
stock  and  replacing  it  by  new.'  The  mortgage  may  cover  such 
rolling  stock  as  belongs  to  a  division  of  a  railroad  system.* 

Where  the  mortgage  covers  not  only  the  present  property  of  the 


and  enjoyment  of  the  property  con- 
veyed ;  Farmers'  Loan  &  Tr.  Co.  v.  St 
Joseph,  etc.,  R'y  Co.,  3  Dill.,  413  (1875), 
holding  that  where  a  mortgage  upon  a 
railroad,  including  rolling  stock  and 
property  strictly  appurtenant  to  the 
road,  had  been  recorded  as  a  inortgage 
of  realty,  it  is  not  necessary  to  record  it 
as  a  chattel  mortgage.  But  see,  contra, 
Hoyle  V.  Plattsburg'h  &  M.  R.  R.  Co..  54 
N.  Y.,  314  (1873),  where  rolling  stock 
was  held  to  be  personal  property  and 
not  a  part  of  the  realty.  To  same  ef- 
fect, Randall  v.  Elwell,  53  N.  Y.,  531 
(1873),  where  it  was  held  that  rolling 
stock  may  be  seized  and  sold  for  taxes. 

'  For  a  detailed  statement  of  such 
provisions  in  the  various  states,  see 
Part  "VII,  infra,  and  Jones  on  Corporate 
Bonds  and  Mortgages,  §§  138,  etc. 

2  Where  a  mortgage  covers  the  road 
and  "  all  the  revenue  and  "tolls  "  it  cov- 
ers "all  the  rolling  stock  and  fixtures, 
whether  movable  or  immovable,  essen- 
tial to  the  production  of  tolls  and  reve- 
nues." State  V.  Northern,  etc.,  R'y,  18 
Md.,  193,  318  (1861);  also  PuUan  v. 
Cincinnati,  eta,  R.  R.,  4  Biss.,  35  (1865) ; 
also  in  Tennessee,  see  4  Cent  L.  J.,  430 
(1877).  Under  a  power  to  mortgage  its 
franchises  and  rights,  a  company  may 
give  a  mortgage  on  rolling  stock  now 
owned  or  hereafter  acquired,  and  such 
mortgage  has  priority  over  executions. 
Phillips  V.  Winslow,  18  B.  Monr.  (Ky.), 
431  (1857).  The  mortgage  lien  on  iroU- 
ing  stock  continues  after  a  consolida- 
tion "  to  the  same  extent  to  which  it 
embraces  the  railroad  itself  —  the  same 


proportion  of  the  one  as  of  the  other," 
and  covers  new  rolling  stock  acquired 
by  the  consolidated  company.  It  at- 
taches, however,  subject  to  existing 
liens  on  the  rolling  stock,  such  liens 
being  money  paid  therefor  by  the  re- 
ceiver. Meyer  v.  Johnston,  53  Ala., 
237,  333,  353  (1875);  Id.,  64;  Id.,  603 
(1879),  holding  that  where  the  title  never 
passed  to  the  company  the  hen  does  not 
attach.  A  mortgage  on  the  "road  and 
its  franchise "  does  not  cover  rolling 
stock.  Miller  v.  Rutland,  etc.,  R.  R., 
36  Vt,  453,  498(1863). 

8  Union  Trust  Co.  v.  Morrison,  135  U. 
S.,  609  (1888). 

*  Separate  mortgages  on  separate 
parts  of  a  railroad  may  be  made  to 
cover  separate  portions  of  the  rolling 
stock,  each  mortgage  covering  that  part 
of  the  rolling  stock  which  is  assigned 
to  that  part  of  the  road  which  is  cov- 
ered by  it  Minn.  Co.  v.  St  Paul  Co.,  3 
Wall.,  609  (1864).  If,  however,  the  under- 
lying divisional  mortgage  is  general  in  its 
terms  it  covers  all  rolling  stock  on  the 
whole  system.  Id.,  6  Wall.,  743  (1867). 
A  covenant  that  a  mortgage  shall  cover 
so  much  rolling  stock  as  shall  be  as- 
signed to  a  certain  division  of  a  rail- 
road, and  that  a  certain  proportion 
shall  be  so  assigned,  is  not  sufiicient  ex- 
cept to  the  extent  that  rolling  stock  is 
actually  assigned.  Where  rolling  stock 
is  assigned  to  a  division  and  thereby  be- 
comes subject  to  a  mortgage,  the  lien  is 
not  lost  by  subsequent  obliterations  of 
the  designations.  United  States  T.  Co. 
V.  Wabash  R'y,  38  Fed.  Re^.,  891  (1889). 
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company  but  also  property  acquired  in  the  future,  rolling  stock  as 
soon  as  it  is  purchased  becomes  subject  to  the  mortgage.'  If  the 
mortgage  covers  the  rolling  stock,  the  rolling  stock  remains  subject 
to  it  in  any  and  all  states  into  which  the  rolling  stock  may  be  run.^ 

In  states  where  rolling  stock  is  held  to  be  personalty  it  is 
customary  and  safer  to  record  the  mortgage  as  a  chattel  mortgage 
as  well  as  a  real-estate  mortgage.  The  supreme  court  of  the  United 
States  have  held,  however,  that  even  if  the  rolling  stock  be  person- 
alty, yet  the  mortgage  need  not  be  recorded  as  a  chattel  mortgage.' 

Even  if  the  rule  were  otherwise  the  peculiar  character  of  rolling 


1  Shaw  V.  Bill,  95  U.  S.,  10  (1877) ;  Cen- 
tral T.  Co.  V.  Ohio,  etc.,  R.  E.,  36  Fed. 
Rep.,  530  (1888).  A  mortgage  on  prop- 
erty "including  all  oars,  engines  and 
furniture  that  have  been  or  may  be  pur- 
chased for  or  by  said  company  "  covers 
after-acquired  rolling  stock,  even  though 
it  be  regarded  as  personalty,  and  such 
mortgage  has  priority  over  a  mortgage 
given  on  such  rolhng  stock  specifically. 
Morrill  v.  Noyes,  56  Me.,  458,  468  (1863) ; 
PuUan  V.  Cincinnati,  etc.,  R.  R,  4  Biss., 
35  (1865),  holding  that  a  mortgage  of 
"all  present  and  future-to-be-acquired 
property,  including  the  right  of  way 
and  all  rails  and  other  materials  used 
thereon  and  purchased  therefor',"  covei-s 
the  rolling  stock ;  Scott  v.  Clinton  &  S. 
R.  R  Co.,  6  Biss.,  539  (1876),  holding  that 
the  constitutional  provision  of  Illinois 
that  rolling  stock  shall  be  deemed  per- 
sonal property  does  not  change  the  rule 
that  a  mortgage  covering  future-ac- 
quired property  includes  the  rolling 
stock  if  obtained  before  rights  of  execu- 
tion creditors  attach;  Railroad  Co.  v. 
James,  6  Wall.,  750  (1867).  See,  also, 
cases  in  note  3,  p.  1371,  supra.  A  con- 
stitutional provision  that  rolling  stock 
is  personalty  does  not  prevent  a  mort- 
gage, having  the  after-acquired  prop- 
erty clause,  attaching  to  the  rolling 
stock  "  as  soon  aa  it  comes  into  exist- 
ence and  is  in  possession  of  the  mort- 
gagor, and  the  mortgagees,  under  such 
circumstances,  have  a  prior  equity  to 
the  claims  of  creditors  obtaining  judg- 
ments and  executions  after  the  property 
is  thus  acquired  and  placed  in  posses- 


sion of  the  mortgagor."  Scott  v.  Clinton, 
etc.,  R  R,  6  Biss.,  539  (1876). 

■^  Rolling  stock  in  one  state  belonging 
to  a  railroad  in  another  state  and  sub- 
ject to  a  mortgage  in  the  latter  state  is 
subject  to  the  mortgage  wherever  it 
goes.  Nichols  v.  Mase,  25  Hun,  640 
(1881) ;  afE'd,  94  N.  Y.,  160.  Pending  an 
application  in  Kentucky  by  the  trustee 
for  a  receiver  of  a  Kentucky  I'oad  which 
is  being  foreclosed,  a  Kentuckian  cannot 
go  into  the  state  of  Ohio  and  obtain  an 
attachment  in  Ohio  on  rolling  stock  in 
Ohio,  but  belonging  to  the  Kentucky 
road  and  subject  to  the  mortgage.  Bank 
V.  McLeod,  38  Ohio  St,  174  (1883).  At- 
tachment does  not  lie  against  cars  owned 
by  a  foreign  corporation,  such  cars  being 
run  on  to  a  connecting  line  which  comes 
into  the  state,  especially  where  they  are 
covered  by  a  mortgage  in  the  other 
state.  Mich.,  etc.,  R  R  v.  Chicago,  etc., 
R  R,  1  Bradw.  (111.),  399  (1878).  But 
rolling  stock  manufactured  to  be  used 
on  an  Illinois  railroad  and  sent  there 
for  that  purpose  is  subject  to  the  laws 
of  Illinois  on  this  point.  Hervey  v. 
R  1  Loc.  "Works,  93  U.  S.,  664  (1876). 
So  also  where  a  contract  is  made  in 
Ohio  concerning  rolling  stock  to  be  used 
on  a  railroad  in  Kentucky,  the  law  of 
Kentucky  in  regard  to  chattel  mort- 
gages must  be  complied  with.  Hart  v. 
Barney,  etc.,  Co.,  7  Fed.  Rep.,  543  (1881). 

'Hammock  v.  Loan  &  T.  Co.,  105  U. 
S.,  77  (1881).  Rolling  stock  is  realty  to 
the  extent  that  a  mortgage  upon  tlie 
railroad  and  rolling  stock  need  not  be 
recorded  as  a  chattel  mortgage  in  order 
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stock  would  not  make  the  mortgage  void  under  the  chattel  mort- 
gage act,  by  reason  of  the  mortgagor  being  left  in  possession.'  More- 
over, until  creditors  obtain  a  specific  lien  on  the  rolling  stock  the 
unrecorded  mortgage  is  a  valid  lien.^  In  addition  to  all  this,  there 
are  authorities  to  the  effect  that  an  attachment  or  execution  can- 
not be  levied  upon  rolling  stock,  and  that  the  remedy  of  creditors 
is  sequestration  proceedings,  the  policy  of  the  law  being  to  pre- 


to  cover  the  rolling  stock.  If  recorded 
as  a  real-estate  mortgage  this  is  suffi- 
cient. The  rule  is  different  in  regard  to 
coal  oil,  etc.  Farmers',  etc.,  T.  Co.  v.  St 
Jo.,  etc.,  E'y,  8  Dill.,  413  (1875).  To  same 
effect  as  regards  recording  as  a  chattel 
mortgage,  Cooper  v.  Corbin,  105  111., 
224  (1883);  Williamsons.  N.  J.,  etc.,  R'y, 
28  N.  J.  Eq.,  377  (1879) ;  Coe  v.  N.  J.  Mid. 
R'y,  31  id.,  105  (1879).  In  Illinois,  prior 
to  the  constitutional  provision  to  the 
contrary,  rolling  stock  was  held  to  be 
real  estate  and  hence  covered  and  pro- 
tected against  attaching  creditors  by  re- 
cording the  mortgage  as  a  real-estate 
mortgage  only.  Mich.,  etc.,  R  E.  v.  Chi- 
cago, etc.,  K.  R.,  1  Bradw.  (111.),  399 
(1878).  A  mortgage  on  the  rolling  stock 
is  good  though  not  recorded  as  a  chattel 
mortgage.  After  the  trustee  takes  pos- 
session creditors  cannot  levy  upon  it  by 
attachment.  The  mortgage  covers  not 
only  the  broad  gauge  rolling  stock  in 
use,  but  also  the  narrow  gauge  rolling 
stock  which  is  being  gathered  together 
for  use  upon  a  change  in  the  gauge. 
Hamlin  v.  Jerrard,  72  Me.,  62  (1881).  In 
the  case  of  Vilas  v.  Page,  106  N.  Y.,  439 
(1887),  it  was  stated  that  an  execution 
sale  of  rolling  stock  in  1854  had  been 
adjudged  to  have  been  good  as  against 
the  mortgage,  the  mortgage  noti  having 
been  recorded  as  a  chattel  mortgage. 
Where  the  rolling  stock  is  held  to  be 
personalty,  a  mortgage  covering  it  as 
well  as  the  railroad  must  be  Sled  as  a 
chattel  mortgage  in  all  the  towns  and 
cities  through  which  the  road  runs.  If 
not  so  filed  the  rolling  stock  may  be 
sold  on  execution.  Hoyle  v.  Plattsburgh, 
etc.,  E.  R.,  54  N.  Y.,  314  (1873).  On  this 
question  see,  also,  Jones  on  Corporate 
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Bonds,  §  143,  etc.  It  may  be  sold  for 
taxes.  Randall  v.  Elwell,  52  N.  Y.,  521 
(1878).  There  are  decisions,  however,  to 
the  contrary.  If  the  mortgage  covers 
rolling  stock  it  must  be  recorded  as  a 
chattel  mortgage.  Otherwise  executions 
will  come  in  ahead  of  it.  Williamson  v. 
N.  J.  South.  E  R,,  29  N.  J.  Eq.,  311  (1878), 
rev'g  28  id.,  277.  In  California  by  stat- 
ute a  mortgage  covering  rolling  stock 
must  be  recorded  as  a  chattel  mortgage. 
If  not,  an  attachment  may  be  levied  on 
it  as  though  the  mortgage  did  not  exist. 
Union,  etc.,  Co.  v.  Southern,  etc.,  Co.,  51 
Fed,  Eep.,  840  (1892).  See,  also,  concern- 
ing the  recording  of  the  mortgage,  g  811, 
supra. 

'  A  mortgage  of  a  railroad  and  its 
rolling  stock  is  legal  although  the  mort- 
gagor retains  possession.  "  The  purpose 
of  a  railroad,  the  nature  of  its  prop- 
erty, the  necessity  of  possession  to  ac- 
complish its  purpose,  and  the  powers 
conferred  in  this  charter,  leave  no  rea- 
son to^  doubt  the  validity  of  a  mort- 
gage, without  delivery  of  possession,  of 
those  chattels  which  are  necessary  to 
carry  out  the  object  of  incorporation. 
Though  the  body  is  private  the  object 
is  public,  and  it  is  clothed  with  a  por- 
tion of  the  sovereign  power  to  accom- 
plish this."  Covey  v.  Pittsburg,  etc., 
R  E.,  3  Phil.,  173  (1858; ;  Hunt  v.  Bul- 
lock, 28  III.,  820. 

2  An  unrecorded  chattel  mortgage  is 
not  void  under  the  statutes  as  regards 
general  creditors  who  have  not  obtained 
a  specific  claim  upon  the  property  by 
attachment,  execution  or  other  lien. 
Lane  v.  Lutz,  1  Keyes  (N.  Y.),  203 
(1864). 
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serve  the  property  intact  so  that  it  may  continue  to  be  operated  as  a 
railroad.' 

The  general  rule,  however,  seems  to  be  to  the  contrary,  where 
the  rolling  stock  is  looked  upon  as  personalty.^ 

§  855.  Rolling  stock  —  Eights  of  the  general  mortgagee  and  other 
parties  where  there  is  a  "  car  trust"  lease,  conditional  sale  or  pur- 
chase-money chattel  mortgage  on  rolling  stock. —  Where  rolling 
stock  is  delivered  to  a  railroad  company  on  a  contract  whereby  the 
railroad  company  is  to  acquire  title  only  upon  payment  therefor 
being  made  thereafter  as  specified  in  the  contract,  great  doubt 
arises  whether  such  a  transaction  is  a  conditional  sale  or  is  an  ab- 
solute sale  with  a  chattel  mortgage  right  in  the  vendor.  The  dif- 
ference is  important,  since,  if  the  latter  construction  is  put  upon 
the  contract,  the  contract  must  be  recorded  as  a  chattel  mortgage, 
Avhereas  in  the  former  case  it  need  not  be  recorded.  The  courts 
of  the  various  states  differ  in  their  construction  of  such  contracts. 
The  controversy  over  them  generalh'  arises  under  a  levy  of  attach- 


'  Rolling  stock,  rails,  etc.,  cannot  be 
levied  upon  by  execution.  Public  pol- 
icy forbids  and  the  company  itself  may 
enjoin  it  Sequestration  proceedings 
are  the  proper  remedy  of  the  creditor. 
Covey  V.  Pittsburg,  etc.,  R  R.,  3  Phil., 
173  (1838) ;  Londonslager  v.  Benton,  4 
id.,  883  (1861),  holding  that  this  rule  ap- 
plies where  the  company  is  insolvent 
See,  also,  Jones  on  Corporate  Bonds, 
§  143,  etc.  As  a  general  rule  rolling 
stock,  especially  v?hen  in  use,  cannot  be 
taken  upon  coramon-law  process.  Pen- 
nock  V.  Coe,  SB  How.,  117  (1859),  where 
an  execution  against  rolling  stock  was 
enjoined  at  the  instance  of  the  trustees 
of  a  mortgage ;  Boston,  C.  &  M.  R  R 
V.  Gilmore,  37  N.  H.,  410  (1858),  holding 
that  locomotives  and  cars  when  not  in 
use  may  be  attached ;  Freeman  v.  Howe, 
34  How.,  450  (1860),  reversing  14  Gray, 
566,  holding  that  a  state  sheriff  cannot 
take  property  —  in  this  case  cars  —  out 
of  the  lawful  possession  of  a  United 
States  marshal  by  virtue  of  a  writ  of 
replevin. 

2  Although  a  mortgage  covers  the 
rolling  stock,  yet  "  until  the  mortgage 
was  enforced  by  entry  or  judicial  claim, 
the  personal  property  of  the  railroad 
company  was  subject  to  its  disposal  in 


the  ordinary  com'se  of  business,  and,  as 
such,  was  liable  to  be  seized  and  taken 
on  execution  for  its  debts.  This  is  not 
only  common  law,  but  the  positive  law 
of  Illinois."  When  execution  is  about 
to  be  levied  on  rolling  stock  and  a  third 
party  gives  a  bond  to  stay  the  execution, 
and  the  rolling  stock  is  thereby  saved, 
and  is  subsequently  sold  under  foreclos- 
ure proceedings,  the  bondsman  should 
be  protected  from  the  fund  in  prefer- 
ence to  the  mortgage,  especially  where 
the  receiver  received  enough  net  in- 
come to  have  indemnified  the  bonds- 
man. Union  Trust  Co.  v.  Morrison,  185 
U.  S.,  591  (1888).  Where  the  execution 
is  levied  on  the  rolling  stock,  etc.,  before 
any  foreclosure  proceedings  are  comr 
tnenced,  the  mortgagee  cannot  enjoin  it 
unless  he  can  show  that  the  security  is 
inadequate.  Coe  v.  Knox,  etc.,  Bank, 
10  Ohio  St,  413  (1859).  In  New  Hamp- 
shire, as  between  the  company  and  its 
creditors,  execution  may  be  levied  on 
its  rolling  stock.  Boston,  etc.,  R.  R  t>.  Gil- 
more,  37  Wis.,  410  (1858).  Rolling  stock 
may  be  sold  on  execution.  Hoyle  u 
Plattsburgh,  eta,  R  R,  54  N.  Y.,  314 
(1878).  Rolling  stock  is  subject  to  exsr 
cution.    4  Wait's  Pr.,  34. 
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ment  or  execution  by  a  creditor  of  the  corporation,  or  under  a  claim 
by  the  general  mortgagee  of  the  corporation  that  his  mortgage 
covers  rolling  stock  delivered  under  su(jh  a  contract,  even  though 
the  deferred  payments  have  not  been  made  to  the  vendor.  The 
courts,  in  accordance  vrith  an  old  principle  of  law,  favor  the  con- 
struction that  the  contract  is  a  conditional  sale  and  that  the  vendor 
is  protected.^  So,  also,  where  a  lease  of  rolling  stock  is  made  by 
the  owner  to  the  company,  the  lease  providing  that  upon  certain 


'  In  Missouri  a  sale  of  rolling  stock 
conditionally,  the  title  not  to  pass  until 
certain  deferred  payments  are  made,  is 
legal,  and  such  a  conti-act  of  sale  need 
not  be  recorded  as  a  chattel  mortgage. 
The  contract  recited  that  the  company 
had  "  received  "  the  rolling  stock.  Rog- 
ers Loco.  Works  v.  Lewis,  4  Dill.,  158 
(1877).  Where  rolling  stock  is  purchased 
by  a  railroad  and  the  contract  provides 
tliat  the  vendor  shall  have  a  lien  thereon 
for  the  price,  such  lien  is  good  as  against 
a  prior  mortgage  of  the  vendor  though 
the  lien  is  not  recorded  and  the  mortgage 
covered  after-acquired  property.  United 
States  V.  New  Orleans  E.  R.,  13  Wall., 
363(1870);  Fosdick  v.  Schall,  99  U.  S., 
23,5  (1878).  Where  a  construction  com- 
pany places  rolling  stock  on  a  railroad 
and  marks  the  cars  with  the  latter's 
name  and  aids  in  the  sale  of  the  rail- 
road bonds,  which  bonds  purport  to  be 
upon  an  equipped  railroad,  the  rolling 
stock  is  subject  to  the  railroad  mortgage 
notwithstanding  the  papers  between  the 
two  companies  showed  that  the  title 
was  not  intended  to  pass.  Central  Trust 
Co.  V.  Marietta,  etc.,  R'y,  48  Fed.  Rep., 
850  (1891).  But  a  party  who  owned  the 
r(>lling  stock  and  gave  possession  to 
the  construction  company,  and  who 
took  no  part  in  supplying  the  railroad 
company  with  the  rolling  stock  so  as  to 
aid  in  the  sale  of  the  bonds,  may  insist 
upon  his  right  to  take  back  the  rolling 
stock.  Id.,  864  So  held  in  favor  of  a 
car-building  company  as  against  equip- 
ment bonds  issued  by  the  railroad  com- 
pany. The  Georgia  statute  relative  to 
recording  such  contracts  is  not  appli- 
cable to  sales  made  prior  to  its  enact- 


ment. Id.,  865.  This  statute  does  not 
give  title  to  a  prior  mortgagee  as  against 
the  car-builder  and  car-owner.  It  was 
intended  only  for  the  protection  of 
subsequent  purchasers  and  creditors. 
Id.,  868.  The  court  held  also  that  a  con- 
ditional sale  of  rolling  stock  does  not 
pass  title.  Under  the  Kentucky  statute 
requiring  the  recording  of  chattel  mort- 
gages, etc.,  a  conditional  sale  of  rolling 
stock,  partial  payments  being  made,  and 
delivery  made,  but  the  vendor  retaining 
title  and  the  right  to  retake  possession, 
is  not  good  as  against  iona  fide  pur- 
chasers and  attaching  creditors  of  the 
vendee,  where  such  contract  of  condi- 
tional sale  is  not  recorded.  Hart  v.  Bar- 
ney, etc.,  Co.,  7  Fed.  Rep.,  543  (1881). 
A  contract  of  sale  of  cars  to  a  railroad 
to  be  paid  for  in  instalments  and  title  to 
remain  in  the  vendor  until  paid  for  is  a 
protection  to  the  vendor  as  regards  a 
prior  mortgage  on  all  property  then 
owned  or  subsequently  acquired  by  the 
company.  So  held  even  in  Illinois 
where  a  statute  is  hostile  to  such  sales. 
Fosdick  V.  Schall,  99  U.  S.,  335  (1878). 
In  Iowa,  under  the  statutes,  a  condi- 
tional sale  must  be  recorded.  Taylor  v. 
Burlington,  etc.,  R.  R,  11  West  Jur., 
837  (U.  S.  C.  C,  1877).  Concerning  roll- 
ing stock  contracts  in  Virginia,  see 
Fidelity,  etc.,  Co.  v.  Shenandoah,  etc., 
R.  R  Co.,  9  S.  E.  Rep.,  759  (Va.,  1889). 
A  mortgage  covering  after-acquired 
property  does  not  attach  to  rolling  stock 
belonging  to  a  third  person  and  in  use 
by  the  railroad.  The  rolling  stock  does 
not  become  a  part  of  the  realty.  Hard- 
esty  V.  Pyle,  15  Fed.  Rep.,  778  (1883). 
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rentals  being  paid  the  title  shall  pass  to  the  company,  the  rentals 
being  in  reality  partial  payments  for  the  rolling  stock,  the  courts 
look  at  the  substance  of  the  contract  and  hold  that  the  lessor  is 
protected  the  same  as  though  he  had  made  a  conditional  sale.*  In 
some  states,  however,  such  a  lease  is  held  to  be  a  sale,  not  con- 
ditional but  absolute,  and  that  the  vendor  has  an  informal  chattel 
mortgage  which  he  must  record  in  order  to  be  protected.^ 

Where  the  lease  is  a  mere  pretense,  the  money  therefor  having 
been  charged  to  the  company,  the  contract  will  be  held  to  be  a 


'  The  supreme  court  of  the  United 
States  in  speaking  of  car  leases  said : 
"  These  in  form  were  leases,  but  in'  sub- 
stance, and  ijroperly  so  adjudged,  were 
contracts  of  purchase,  reserving  title  in 
the  vendprs  until  after  the  payment  of 
certain  annual  sums,  called  rents,  and 
with  the  right  to  retake  possession  on 
default  in  payment."  Kneeland  v. 
American  L.  &  T.  Co.,  136  U.  S.,  89 
(1890).  A  conditional  sale  of  cars  does 
not  render  the  cars  subject  to  a  railroad 
,  mortgage  on  after-acquired  property, 
even  under  the  Iowa  statute.  A  lease 
with  an  option  to  the  lessee  to  purchase 
has  the  same  effect,  though  not  recorded. 
Myer  v.  Car  Co.,  103  U.  S.,  1  (1880),  giv- 
ing the  contract  itself.  In  Hervey  v. 
R  1  Locomotive  Works,  93  U.  S.,  673 
(1876),  Justice  Davis  wrote :  "  It  is  true 
that  the  itistrumeut  of  conveyance  pur- 
ports to  be  a  lease,  and  the  sums  to  be 
paid  are  for  rent,  but  this  form  was 
used  to  cover  the  real  transaction.  .  ,  . 
It  was  evidently  not  intended  that  this 
large  sum  should  be  paid  as  rent  for  the 
mere  use  of  the  engine  for  one  year. 
If  so,  why  agi-ee  to  sell  and  convey  the 
full  title  on  payment  of  the  last  instal- 
ment? "  Justice  Strong,  in  Heryf ord  v, 
Davis,  103  U.  S.,  244  (1880),  said :  "  Though 
the  contract  industriously  and  repeatedly 
spoke  of  loaning  the  cars  to  the  railroad 
company  for  hire,  it  is  manifest  that  no 
mere  bailment  for  hire  w^as  intended. 
,  .  .  It  is  quite  unmeaning  for  parties 
to  a  contract  to  say  it  shall  not  amount 
to  a  sale  when  it  contains  every  element 
of  a  sale." 


2  A  rolling  stock  contract,  which  is 
practically  a  conditional  sale,  but  in 
form  a  lease,  must  be  recorded  under 
the  Illinois  chattel  mortgage  act  A 
judgment  creditor  of  the  railroad  may 
sell  the  rolling  stock  on  execution  if  the 
contract  is  not  recorded.  Hervey  v. 
Rhode  I.,  etc..  Works,  93  U.  S.,  664 
(1876).  Where  cars  are  rented  to  the 
railroad,  but  notes  equal  to  an  agreed 
purchase  price  are  passed,  and  upon 
payment  of  the  notes  title  is  to  pass,  and 
if  notes  are  not  paici  the  lessor  is  to  keep 
back  payments  and  sell  the  care  and 
apply  .the  same  on  the  notes,  a  sale  is 
the  effect  Title  is  thereby  passed  at 
once  and  a  chattel  mortgage  exista 
The  instrument  must  be  recorded  in 
order  to  obtain  protection.  Heryf  ord  v. 
Davis,  103  U.  S.,  385  (1880>  A  contract, 
in  the  form  of  a  lease,  whereby  the 
owner  of  cars  leases  them  to  a  railroad 
on  an  annual  rental,  equal  to  one-sixth 
of  the  cost  thereof,  such  rental  to  be 
paid  for  ten  years  and  then  the  cars  to 
belong  to  the  railroad,  is  not  a  lease  nor 
a  conditional  sale,  but  is  a  mortgage 
with  the  seller  as  a  mortgagee  Unless 
the  Instrument  is  acknowledged  and 
recorded  as  a  chattel  mortgage  accord- 
ing to  the  statute  of  the  state  wherein 
the  cars  are  situated,  the  mortgage  is 
void  as  against  attaching  and  execution 
creditore,  or  bona  fide  purchasers,  but 
takes  precedence  over  a  prior  general 
mortgage  covering  after-acquired  prop- 
erty. Frank  v.  Denver,  etc.,  E'y,  23  Fed. 
Eep.,  123  (1885). 
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sale.'     So  also  where  the  corporate  oificers  took  the  title  to  cover 
advances  made  by  them.^ 

A  "  car  trust "  is  practically  an  agreement  of  several  owners  or 
a  sino-le  owner  of  cars  to  place  them  in  the  hands  of  a  trustee  or 
agent  to  sell  on  the  instalment  plan,  the  agent  being  authorized 
and  directed  also  to  issue  certificates  representing  the  interests  of 
the  vendors  in  the  instalments.  These  certificates  are  then  used, 
sold  like  shares  of  stock.'    Car  manufacturing  com- 


bought  and 


1  Where  property,  though  nominally 
leased  by  the  railway  company,  is  ac- 
quired under  an  arrangement  which 
amounts  in  law  to  a  purchase  of  it,  the 
mortgagee  or  purchaser  at  the  foreclos- 
ure sale  may  claim  the  property.  Mc- 
Gourkey  v.  Toledo,  etc.,  R'y,  146  U.  S. 
536  (1892).  In  this  case  the  court  held 
that  the  apparent  lease  was  merely  a 
mortgage  where  there  was  no  provision 
for  resuming  title,  but  merely  a  provis- 
ion for  resuming  possession  for  the  pur- 
pose of  sale. 

2  Where  the  title  to  rolling  stock  has 
not  passed,  but  the  officers  advance  the 
money  to  pay  for  it  on  the  understand- 
ing that  they  take  title  until  the  com- 
pany reimburses  them,  the  mortgage 
has  priority.  Receivers  of  N.  J.,  etc., 
R'y,  27  N.  J.  Eq.,  658  (1876).  "  Contracts,  by 
which  railways  insufficiently  equipped 
with  rolling  ■stock  of  their  own,  lease 
or  purchase,  under  the  form  of  a  con- 
ditional sale,  such  equipment  from 
manufacturers,  are  ndt  of  uncommon 
occurrence,,  and,  when  entered  into  bona 
Jide  for  the  benefit  of  the  road,  have 
been  universally  respected  by  the  courts. 
.  .  .  If,  however,  such  contracts  are 
made  by  directors  of  the  road  with 
themselves,  or  with  others  with  whom 
they  stand  in  confidential  relations,  they 
are  open  to  the  suspicion  which  ordina- 
rily attaches  to  transactions  between  a 
corporation  and  its  directors;  and,  if 
they  appear  to  have  been  made  directly 
or  indirectly  for  their  own  benefit, 
courts  will,  refuse  to  give  them  effect." 
Thus  where  the  rolling  stock  is  pur- 
chased b^  the  directors  and  in  the  name 
of  a  trustee  of  a  car  trust,   he  being 
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merely  a  figure-head,  payments  being 
made  from  the  funds  provided  for  the 
building  of  the  road  under  the  construc- 
tion contract,  the  court  held  that  there 
was  such  a  mingling  of  the  funds  and 
of  the  interests  of  the  directors  as  di- 
rectors with  their  interests  as  purchas- 
ers of  the  rolling  stock  that  the  title  to 
the  rolling  stock  passed  to  the  company 
and  the  car  trust  was  invalid.  The  court 
said :  "  Any  arrangement  by  which  the 
road  is  equipped  with  rolling  stock  be- 
longing to  another  corporation  should 
be  distinct,  unequivocal  and  above  sus- 
picion.'' McGourkey  v.  Toledo,  etc., 
R'y,  146  XJ.  S.,  536  (1892). 

'In  the  case  of  Ricker  v.  American 
Loan  &  Trust  Co.,  140  Mass.,  346  (1885), 
a  car  trust  was  described  as  being 
formed  by  an  instrument  in  writing 
containing  numerous  articles,  for  the  ' 
purpose  of  buying,  selling  and  leasing 
railroad  rolling  stock,  to  be  sold  or 
leased  to  a  certain  railroad  company,, 
with  provisions  for  admitting  other  per- 
sons to  membership.  The  members  of' 
the  association  were  to  furnish  money 
for  the  purchase  of  the  rolling  stock,. 
and  were  to  have  certificates  for  the 
amounts  so  furnished.  The  principal 
sum  contributed  by  each  member  was. 
to  be  repaid  in  ten  annual  instalments 
with  interest.  Both  principal  and  in-, 
terest  were  payable  only  out  of  the 
rentals  received  for  the  rolling  stock. 
A  plan  was  adopted  by  which  the  asso- 
ciation delivered  the  property  to  a  cor- 
poration as  trustee,  which  issued  the 
certificates  to  the  members  of  tlie  asso- 
ciation, and  also  executed  the  leases  to. 
the  railroad  company^  with  provisions: 
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panies  often  dispose  of  their  cars  under  a  contract  similar  to  those 
described  above.' 

§  856.  Land  and  railroad  extensions  which  are  not  covered  ty  the 
mortgage  —  The  tvords  of  the  mortgage  are  strictly  construed,  and 
no  land  or  property  is  included  unless  clearly  within  the  meaning 
of  the  words  of  the  inortgage  —  Condemned  lend  and  abandoned 
rights  of  way. —  The  courts  are  not  inclined  to  give  the  mortgage© 
more  security  than  his  mortgage  clearly  calls  for,  especially  so  since 


for  a  rental  sufficient  to  meet  the  above 
payments  of  principal  and  interest,  in 
addition  to  expenses,  including  taxes. 
At  the  end  of  ten  years  the  rolling  stock 
was  to  become  the  property  of  the  rail- 
road company.  The  original  board  of 
managers  was  named  in  the  articles  of 
association,  but  the  shareholders  were 
to  have  the  power  to  remove  them  and 
elect  others.  At  all  meetings  every 
shareholder  was  to  have  one  vote  for 


each  share  of  stock  owned  by  him,  and 
provision  was  made  for  the  transfer  of 
shares.  The  association  was  not  to  be 
dissolved  by  the  death  of  members. 
Eveiy  owner  of  one  or  more  shares  was 
to  be  entitled  to  a  proportional  share  of 
the  rental  received. 

In  an  able  address  by  Mr.  Francis 
Eawle,  before  the  American  Bar  Asso- 
ciation in  1885,  on  the  subject  of  "  Car 
Trust  Securities,"  the  following  clear 


lA  car-trust  certificate  is  in  effect  a 
mortgage  bond  with  interest  coupons  at- 
tached. The  form  is  given  in  this  case 
at  length.  But  where  the  cars  are  pur- 
chased by  the  railroad  company  and  are 
then  declared  by  it  to  be  subject  to  the 
car  trust,  the  latter  is  not  protected.  A 
prior  mortgage  on  all  present  and  future 
property  of  the  railroad  company  takes 
precedence  of  the  car-trust  lien.  Central 
T.  Co.  V.  Ohio  C.  E'y,  36  Fed.  Rep.,  520 
(1888).  A  car  trust  was  involved  in 
Fi-ank  v.  Denver,  etc,  R'y,  23  Fed.  Rep., 
123  (1885),  and  Humphreys  v,  St  Louis, 
etc.,  R'y,  37  id.,  307  (1889).  In  the  case 
Fidelity,  etc.,  Co.  v.  Shenandoah,  eta, 
R  R,  9  S.  E.  Rep.,  759  (Va.,  1889),  the 
court  said  in  regard  to  a  car  trust: 
"There  was,  in  legal  effect,  a  condi- 
tional sale  of  the  equipment  in  question, 
with  a  retention  of  title  as  a  security 
for  the  purchase-money.  The  written 
contract  between  the  parties,  it  is  true, 
purport  to  be  leases,  but  the  mere  lan- 
guage used  is  by  no  means  conclusive 
of  the  legal  nature  of  the  transaction." 
The  car  trust  is  entitled  to  reasonable 
rental  from  the  receiver,  but  as  to  the 
rest  the  car  trust  may  take  the  property 


back  and  present  a  claim  as  a  general 
creditor.  In  the  case  McGourkey  v. 
Toledo,  etc.,  R'y,  146  U.  S.,  536  (1892), 
the  court  said:  "The  car-trust  associa- 
tions were  not  corporations  or  part- 
nerships, nor  legal  entities  of  any  de- 
scription, but  were  simply  car-trust 
certificates  in  the  hands  of  various  per- 
sons.'' If  the  trustees  of  a  car  trust 
make  a  contcact  which  by  its  terms  is 
to  be  binding  only  on  the  assenting  cer- 
tificate holders,  the  court  will  enforce 
the  contract  as  '  written.  The  court 
said:  "Whether  the  car  trust  is  a  part- 
nei'ship  or  a  joint-stock  association  or  a 
guasi-corporation  is  not  of  the  least  im- 
portance." Humphreys  v.  New  York, 
etc.,  R  R,  121  N.  Y.,  485  (1890).  It  is 
legal  for  a  railroad  company  to  sell 
rolling  stock  to  a  party,  and  then  to- 
take  a  lease  of  the  same  rolling  stock  on 
the  car-trust  principle,  the  instalments 
of  rent  being  equivalent  to  partial  pay- 
ments. A  debenture  holder  cannot 
cause  the  transaction  to  be  set  aside. 
Be  Eastern,  etc.,  Co.,  65  L.  T.  Rep.,  668 
(1891).  Concerning  car  trusts,  see,  also^ 
2  Nat'l  Corp.  Rep.,  347 ;  North  American 
Review,  March,  1891. 
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everything  added  to  the  mortgage  is  generally  added  at  the  expense 
of  general  unsecured  creditors  who  realize  little  or  nothing  on  their 
claims.  Hence  a  clause  in  the  mortgage  to  the  effect  in  general 
that  it  coyers  all  property  pertaining  to  the  operation  of  the  rail- 
road is  construed  not  to  include  land  and  property  which  may  be 


statement  t)f  the  character  of  a  "Car 
Trust  Association,"  or  a  "  Car  Trust,"  is 
made: 

"The  articles  of  association  fix  the 
amount  of  the  capital  stock,  and  pro- 
vide that  those  persons  who  sign  the 
articles  of  association,  and  any  others 
that  may  join  it,  or  hold  certificates  of 
its  stock,  shall  constitute  its  member- 
ship ;  that  neither  the  death,  insolvency 
or  bankruptcy  of  any  stockholder,  nor 
the  transfer  of  shares,  nor  the  admis- 
sion of  new  members  into  the  associa- 
tion, shall  work  its  dissolution ;  that 
when  a  member  ceases  to  be  a  stock- 
holder he  ceases  to  be  a  member  of  the 
association,  and  shall  not  afterwards  be 
liable  on  any  contract,  and  any  person 
purchasing  a  share  shall  thereby  become 
a  member  of  the  association ;  that  only 
the  property  of  the  association  shall  be 
liable  for  its  debts,  and  all  its  contracts 
shall  contain  a  provision  that  only  its 
funds  and  property  shall  be  liable  for  its 
debts,  and  that  no  member  of  the  board 
of  managers  nor  any  stockholder  shall 
be  so  liable  personally;  that  its  entire 
business  shall  be  transacted  and  all 
contracts  shall  be  made  only  by  the 
board  of  managers,  who  are  chosen 
from  the  stockholders  and  named  in  the 
articles,  with  a  provision  fot  filling  va- 
cancies in  the  board  and  for  removing 
any  of  its  members  at  a  meeting  of  the 
stockholders  called  for  that  purpose; 
that  upon  payment  of  the  stock  sub- 
scribed the  stockholder  shall  receive  a 
certificate  of  his  ownership;  that  the 
rolling  stock,  when  built,  shall  be  deliv- 
ered to  a  trustee  named  in  the  articles, 
and  that  this  trustee  shall  have  power 
to  contract  for  the  association  with 
(usually)  a  special  railroad  company  to 
furnish  it  with  rolling  stock  upon  cer- 
tain specified  terms. 
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"The  board  of  managers  of  the  asso- 
ciation then  purchase  the  rolling  stock 
and  arrange  to  furnish  it  to  the  railroad 
company  through  the  medium  of  a 
trustee.  The  latter  takes  the  legal  title 
to  the  property,  executes  the  contract 
with  the  railroad  company,  receives  and 
holds  the  company's  obligation  to  pay 
for  it,  issues  certificates  to  the  persons 
entitled,  usually  in  sums  of  a  thousand 
dollars  each,  receives  the  periodical  pay- 
ments under  the  contract,  and  pays  the 
amounts  of  principal  and  interest  due 
to  the  certificate-holders  until  the  roll- 
ing stock  has  been  fully  paid  for,  when 
it  becomes  the  property  of  the  railroad 
company  under  the  terms  of  the  con- 
tract 

"  Formerly  it  was  the  practice  to  pay 
off  the  principal  of  the  certificates  by 
successive  drawings,  but  now  it>has  be- 
come more  common  to  execute  the  cer- 
tificates in  series  with  a  fixed  maturity 
for  each,  usually  running  from  one  to 
ten  years." 

A  car-trust  company  wherein  the  sub- 
scribers were  to  have  certificates  repre- 
senting their  interest,  and  the  rolling 
stock,  owned  by  the  company  was  to  be 
rented  at  a  certain  rental,  which  was  to 
go  to  the  subscribers  until  their  sub- 
scriptions were  repaid,  and  then  the 
rolling  stock  was  to  belong  to  the  lessee, 
is  a  joint-stock  company  —  a  mere  vol- 
untary association.  Ricker  v.  American 
Loan  &  Trust  Co.,  140  Mass.,  346  (1885). 
See,  also.  Mills  v.  Hurd,  29  Fed.  Rep., 
410  (1887).  The  holders  of  car-trust  cer- 
tificates have  been  held  to  be  merely 
bondholders  subject  to  prior  mortgages. 
Central,  etc.,  Co.  v.  Ohio,  etc.,  R  R,  36 
Fed.  Eep.,  520  (1888).  See,  also,  on  the 
subject  of  "Car  Trusts,"  Ray  on  Con- 
tracts, and  North  American  Review, 
1891. 
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sold  and  separated  from  the  railroad  without  interfering  with  its 
regular  operation.  And,  in  general,  the  courts  are  not  inclined  to 
extend  the  meaning  of  the  words  used  in  the  mortgage.*^^ 


1  In  the  case  Walsh  v.  Barton,  24 
Ohio  St.,  S8  (1873),  it  was  held  that  a 
mortgage  covering  all  property,  real  or 
personal,  "  whether  now  owned  or  here- 
after to  be  acquired,  used  or  appropri- 
ated for  the  operating  or  maintaining 
the  said  road,"  does  not  cover  land 
which  has  not  been  used  or  appropriated 
fpr  operating  or  maintaining  the  road. 
To  same  effect,  Boston,  etc.,  E.  R.  v. 
CoflBn,  50  Conn.,- 150  (1882).  In  the  case 
Morgan  v.  Donovan,  58  Ala.,  241  (1877), 
it  was  held  that  a  mortgage  covering 
lands  in  connection  with  the  railroad 
covered  only  such  land  as  was  useful 
and  necessary  and  employed  in  the  con- 
struction, maintenance,  operation,  repair 
and  preservation  of  the  railroad,  and  did 
not  include  property  bought  of  an  op- 
position steamboat  company  to  prevent 
competition.  It  was  also  held  that  prop- 
erty illegally  acquired  was  not  covered. 
A  mortgage  covering  all  property  per- 
taining to  the  "main  line"  does  not 
cover  an  extension  which  is  built  for 
use  in  connection  with  the  main  line. 
Randolph  v.  N.  J.  West  Line  R.  R,  28 
N.  J.  Eq.,  49  (1877).  A  mortgage  on  all 
property  pertaining  to  the  main  line  of 
railroad  does  not  cover  lands  acquired 
but  not  used  for  railroad  purposes.  Id. 
Where  one  corporation  owns  all  the 
stock  of  another  corporation,  the  prop- 
erty of  the  latter  is  not  subject  to  a 
mortgage  given  by  the  former,  but  an 
independent  first  mortgage  may  be 
given  by  the  latter  company.  Central 
T.  Co.  V.  Kneeland,  138  U.  S.,  414  (1891). 
A  mortgage  covering  the  railroad  and 
the  lands  upon  which  depots,  etc.,  are 
erected  and  used  for  depot  purposes 
does  not  cover  woodlands  lying  seven 
miles  from  the  railroad  and  purchased 
for  the  purpose  of  getting  wood  for 
fuel.  Dinsmore  v.  Racine,  etc.,  R.  R.,  12 
Wis.,  649  (1860).  In  the  case  Shamokin 
Valley  R.  E.  v,  Livermore,  47  Pa.  St., 


465  (1864),  it  was  held  that  a  mortgage 
covering  the  railroad  "  with  its  fran- 
chises and  appurtenances  "  did  not  cover 
town  lots  which  were  not  mentioned 
in  the  mortgage.  "  Road  and  appurte-  , 
nances"  cover  everything  that  belonged 
to  the  road  as  a  railroad.  Kennebec, 
etc.,  R  R  u.  Portland,  etc.,  R  R,  59 
Me.,  9  (1871).  The  term  "all  other 
property"  contained  in  a  mortgage  is 
construed  to  cover  only  the  property 
used  in  and  about  the  specific  property 
described  in  the  mortgage  where  there 
was  a  clear  intent  to  exclude  a  large 
class  of  property.  Alabama  v.  Montague, 
117  V.  S.,  602  (1886).  A  hotel  owned  by 
a  railroad  is  subject  to  its  mortgage,  al- 
though title  is  taken  in  the  name  of  a 
trustee.  United  States  T.  Co.  v.  Wa- 
bash, etc.,  R'y,  32  Fed.  Rep.,  480  (1887). 
See,  also,  Boston,  etc.,  R  R  u  Cofiin,  50 
Conn.,  150  (1882).  A  mortgage  on  all 
property  covers  all  land  owned  by  the 
company,  and  a  subsequent  purchaser 
of  the  land  takes  subject  to  the  mort- 
gage. Wilson  V.  Boyce,  92  XJ.  S.,  320 
(1875).  A  mortgage  on  the  railroad  and 
franchise,  station-houses,  engine-houses, 
etc.,  and  other  appendages,  with  all  the 
lands  thereto  belonging  and  intended 
for  the  use  and  accommodation  of  said 
road,  covers  only  such  land  as  the  com- 
pany could  have  acquired  compulsorily 
by  power  of  eminent  domain.  Eldridge 
V.  Smith,  34  Vt,  484  (1861). 

Where  a  right  of  way  is  deeded  to  a 
company  it  passes  under  a  foreclosure 
of  a  mortgage  given  by  the  company. 
Columbus,  etc.,  R'y  v.  Braden,  110  Ind., 
558  (1886).  In  Mississippi  it  has  been 
held  ia  the  case  of  Miss.  Val.  Co.  v.  Clii- 
cago,  etc.,  R  R,  58  Miss.,  896  (1881),  that 
a  mortgage  covering  all  land,  property, 
etc.,  in  use  upon  the  railroad  or  at- 
tached or  appurtenant  to  it,  "  intending 
hereby  to  include  all  its  present  real  and 
personal    estate   and    franchises    now 
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Under  "appurtenances,"  as  used  in  mortgages  of  railways,  is 
included  all  such  property  as  is  necessary  for  the  use  of  the  road 
and  the  enjoyment  of  its  franchise.*  The  mortgagee  cannot  convey 
a  clear  title  to  land  which  has  been  condemned  and  taken  but  not 
paid  for,  nor  does  it  cover  such  part  of  the  road  as  is  built  by  an- 
other company  for  itself  on  an  abandoned  right  of  way  belonging 
to  the  first  company.^ 


owned  or  hereafter  to  be  acquired,  with- 
out any  exception  or  reservation  what- 
ever," does  not  cover  a  hotel,  storehouse, 
vacant  lots  and  a  farm.  A  mortgage 
on  the  "  main  Une  "  of  an  Arkansas  rail- 
road docs  not  cover  real  estate,  depots, 
etc.,  in  Tennessee.  4  Cent.  L.  J.,  430 
(Tenn.,  1877).  Although  the  corporation 
purchases  land  ultra  vires,  and  it  does 
not  come  under  the  mortgage,  yet  if  the 
mortgagee  forecloses  and  sells  all  the 
property,  including  this  land,  and  the 
legislature  validates  the  foreclosure, 
the  purchaser  at  the  foreclosure  sale 
takes  title.  Youngman  v.  Elinira,  etc., 
R.  R,  65  Pa.  St,  378  (1870).  A  mortgage 
by  a  Pennsylvania  railroad  corporation 
on  all  its  railroad,  etc.,  in  Pennsylvania 
does  not  cover  a  right  of  way,  road-bed, 
etc.,  owned  by  such  corporation  in  the 
state  of  West  Virginia.  Chapman  v. 
Pittsburg,  etc,  E.  E.,  26  W.  Va.,  399 
(1885).  The  mortgage  given  before  the 
construction  of  the  road  covers  the  road 
although  there  are  variations  from  the 
original  route  as  laid  out  Meyer  v. 
Johnston,  53  Ala.,  237,  357  (1875).  In  the 
case  of  State  v.  Glenn,  18  Nev.,  34  (1888), 
the  court  held  that  a  conveyance  of  "  all 
rights,  privileges,  franchises  and  prop- 
erty whatever,  now  belonging  or  here- 
^after  to  belong  to  or  to  be  acquired  by 
said  party  of  the  first  part,"  covered  only 
such  property  as  was  useful  or  neces- 
sary for  the  construction,  maintenance, 
operation,  preservation,  repair  or  secu- 
rity of  the  railroad  taortgaged,  and  did 
not  include  certain  land  sixty  feet  away 
from  the  railroad.  Ealls  temporarily 
laid  down  do  not  become  fixtures.  Cay- 
uga R'y  V.  Niles,  13  Hun,  170  (1878).  In 
the  case  of  "Van  Kleuren  v.  Central  E.  R.> 


38  N.  J.  L.,  165  (1875),  the  court  held  that 
where  a  railroad  removed  its  tracks 
from  a  gravel  pit  which  it  had  sold,  it 
was  a  question  for  the  jury  to  decide 
whether  the  tracks  belonged  to  the  land 
by  being  intended  to  remaift  there  per- 
manently, or  was  mere  personalty  by 
the  intent  to  remove  it  A  mortgage  on 
"all  and  singular  the  estate  and  prop- 
erty, real,  personal  and  mixed,"  of  the 
company  covers  lands,  whether  those 
lands  are  used  with  the  railroad  or  not 
Robinson  v.  Atlantic,  etc.,  R.  R,  66  Pa, 
St,  160  (1870).  A  mortgage  may  cover 
what  equitable  title  a  company  has  to 
land,  even  though  It  does  not  have  the 
legal  title.  Augusta,  etc.,  R  R  v.  Kit- 
tel,  53  Fed.  Eep.,  63  (1892).  For  a  case 
involving  a  mortgage  covering  a  lease- 
hold interest  of  the  mortgagor,  see  Ver- 
mont, etc.,  R.  R  V.  Vermont  Central  R 
R.,  34  Vt,  1,  46  (1861). 

1  Seymour  v.  Canandaigua  &  N.  F.  R. 
R  Co.,  35  Barb,,  285  (1857),  holding  that 
land,  with  the  erections  thereon,  which 
was  essential  to  the  use  and  enjoyment 
of  a  railroad,  was  subject  to  a  mortgage 
upon  the  road,  but  that  land  not  used 
by  it  for  railroad  purposes  was  not  so 
subject;  Eldridge  v.  Smith,  34  Vt,  484 
(1861) ;  Calhoun  v.  Paducah  &  M.  R  R 
Co.,  9  Cent  L.  J.,  66  (1879  — U.  S.  Dist 
Ct  W.  D.  Tenn.) ;  Shamokin  Valley,  etc., 
R  R  V.  Livermore,  47  Pa.  St,  465  (1864) ; 
Parish  v.  Wheeler,  23  N.  Y.,  494  (1860), 
holding  that  canal-boats  used  and  run 
in  connection  with  a  road  beyond  its 
terminus  were  not  included. 

2  Where  a  company  gives  a  mortgage 
on  its  whole  line,  but  constructs  only 
the  middle  section,  and  then  another 
company  constructs  the  two  ends  on  a 
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§  857.  After-acquired  property  may  ie  coverediy  the  mortgage — 
Construction  of  the  words  used — Prior  mortgages  on  property  so 
acquired  —  Acquiring  property  through  a  "  dummy  "  corpora- 
tion —  Purchase-money  mortgages  are  prior  in  right. —  A  corpora- 
tion mortgage  may  cover  property  which  is  acquired  by  the  corpo- 
ration after  the  mortgage  is  given.  This  is  now  the  well-established 
rule.  It  seems  to  be  contrary  to  the  common  law,  or  at  least  is  a 
wide  extension  of  the  common-law  rules.  It  is  due,  however,  to 
the  necessity  or  public  policy  of  preserving  intact  and  holding  to- 
gether the  whole  of  a  railroad  or  system  of  railroads  and  other 
quasi-pahlic  properties.  If  the  mortgage  by  its  express  terms 
covers  not  only  the  personal  property,  but  also  all  property  ac- 
quired in  the  future  by  the  corporation,  the  courts  hold  that  such 
a  mortgage  becomes  a  lien  on  subsequently-acquired  property  the 
moment  it  is  acquired  by  the  mortgagor  corporation.* 


right  of  way  procured  by  such  latter 
company,  the  mortgage  does  not  cover 
the  two  ends.  On  a  foreclosure  the 
court  will  not  order  a  sale  of  the  middle 
section  alone,  but  of  the  whole,  in  order 
to  preserve  the  system.  Chicago,  etc., 
E'y  V.  Loewenthal,  93  111.,  433  (1879). 
Where  under  the  statute  a  railroad  com- 
pany condemns  the  whole  of  a  canal 
and  appropriates  it  for  its  road-bed,  a 
mortgagee  of  the  canal  must  bring  suit 
to  set  the  condemnation  aside  within 
the  time  fixed  by  the  statute  of  limita- 
tions or  his  rights  will  be  barred,  even 
though  he  charges  fraud  and  that  the 
railroad  company  controlled  the  canal 
company.  Carpenter  v.  Canal  Co.,  35 
Ohio  St,  807  (1880).  Damages  due  to 
the  owner  of  land  from  a  railroad  com- 
pany which  has  taken  the  land  for  rail- 
road purposes  must  be  paid,  and  the 
foreclosure  of  an  existing  mortgage  on 
the  railroad  gives  no  rights  in  such  land 
except  subject  to  such  obligation  to  pay. 
"Western  Pa,  R.  E.  v.  Johnson,  59  Pa.  St, 
290  (1868).  If  a  reorganized  company 
uses  such  land  it  is  liable  for  such  dam- 
ages. Pfeifer  v.  Sheboygan,  etc.,  R.  R, 
18  Wis.,  155  (1864).  If  the  right  of  way 
is  granted  conditionally  the  mortgage  is 
subject  of  course  to  the  condition.  In- 
galls  V.  Byers,  94  Ind.,  134  (1883).  But 
where    the  company  condemning  the 


land  gives  a.  bond,  the  owner  must  re- 
sort to  the  bond  and  cannot  pursue  the 
purchaser  upon  foreclosure.  Fries  v. 
Southern  Penn.  R  R,  85  Pa.  St,  73 
(1877).  Where  a  railroad  seizes  land  for 
its  use  and  does  not  pay  for  it,  damages 
recovered  therefor  are  prior  in  right  of 
payment  to  a  prior  mortgage  covering 
after-acquired  property.  Buffalo,  etc., 
R  R  V.  Harvey,  107  Pa.  St.,  319  (1884). 
Damages  obtained  by  abutting  property 
owners  against  a  railroad  must  be  paid 
before  the  mortgage  bonds,  even  though 
the  mortgage  was  executed  before  the 
damages  were  ascertained.  Penn.  Mut 
etc.,  Co.  V.  Heiss,  31  N.  E.  Rep.,  138  (III, 
1892).  A  receiver  may  be  ordered  to 
pay  damages  assessed  against  the  com- 
pany for  the  condemnation  of  land. 
Eome,  etc.,  Co.  v.  Sibert,  12  S.  Eep.,  69 
(Ala.,  1893). 

1 A  mortgage  may  by  its  terms  cover 
after-acquired  property.  Although  the 
railroad  company  with  such  a  mortgage 
out  gives  a  special  lien  on  the  rents  and 
profits  of  new  road  to  be  constructed 
by  parties,  yet  such  special  lien  held  by 
such  parties  is  second  to  the  old  gen- 
eral mortgage.  Thompson  v.  White, 
etc.,  R  R,  132  U.  S.,  68  (1889);  Pennock 
V.  Coe,  23  How.,  117  (1859);  Dunham  v. 
Cincinnati,  P.,  etc.,  R'y  Co.,  1  Wall.,  254 
(1863) ;  Galveston  R  R  v.  Cowdrey,  11 
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If  the  mortgage  does  not  expressly  cover  subsequently-acquired 
property  it  does  not  attach  thereto  except  as  such  property  be- 
comes fixtures  of  the  property  actually  mortgaged.'    A  mortgage 


after-acquired  property  makes  the  mort- 
gage "a  lien  upon  all  property  subse- 
quently acquired  by  it  [company]  which 
comes  within  the  description  in  the  mort- 
gage." It  covers  property  of  which  the 
Albany,  etc.,  E.  R.,  1  Biss.,  198  (1857) ;    company  acquires  either  the  legal  or 


Wall.,  459,  480  (1870);  United  States  v. 
New  Orleans  R.  R.,  13  Wall.,  363  (1870) ; 
Shaw  V.  Bill,  95  U.  S.,  11,  15  (1877); 
Parker  v.  IJew  Orleans,  etc.,  R,  R.,  33 
Fed.  Rep.,  693  (1888) ;  Williamson  v.  New 


Morrill  v.  Noyes,  56  Me.,  458  (1863) ;  Sey- 
mour V.  Canandaigua,  etc.,  R.  R.  Co.,  25 
Barb.,  284  (1857) ;  Stevens  v.  Buffalo  & 
N.  Y.  R.  R.  Co.,  31  Barb.,  590,  596  (1858) ; 
Raymond  v.  Clark,  46  Conn.,  139  (1878); 
Buck  V.  Seymour,  id.,  156;  Nichols  v. 
Mase,  94  N.  Y.,  160  (1883) ;  Philadelphia, 
W.  &  D.  R.  R.  Co.  V.  Woelpper,  64  Pa, 
St.,  366  (1870);  Phillips  v.  Winslow,  18 
B.  Mon.,  431  (1857);  Myer  v.  Johnston, 
63  Ala.,  334  (1875) ;  Ludlow  v.  Hurd,  1 
Disney  (Ohio),  553  (1857);  Coe  v.  Mc- 
Brown,  23  Ind.,  353  (1864).  See,  also. 
State  V.  Northern  Central  R'y  Co.,  18 
Md.,  193  (1861);  Pierce  v.  Emery,  33 
N.  H.,  484  (1856);  Howe  v.  Freeman,  14 
Gray,  566  (I860) ;  Coe  v.  Columbus,  P.  & 
I.  R  R.  Co.,  10  Ohio  St.,  372  (1847).  But 
see  Brainerd  v.  Peck,  34  Vt.,  496  (1861) ; 
and  for  the  law  under  the  Louisiana 
code.  State  v.  Mexican  Gulf  R.  H,  3  Rob. 
<La.),  513  (1843);  Dunham  v.  Earl  (U.S. 
Cir.  Dist.  of  Mich.),  noted  in  Redfield  on 
Railways,  vol.  3,  p.  506 ;  Hodder  v.  Ken- 
tucky, etc.,  R'y  Co.,  7  Fed.  Rep.,  793 
{1881),  holding,  also,  that  the  directors 
have  the  power  to  mortgage,  and  that 
the  president  may  acknowledge  the 
mortgage  out  of  the  state;  Coopers  v. 
Wolf,  15  Ohio  St.,  524  (1864),  where  the 
mortgage  included  also  worn-out  mate- 
rial. The  mortgage  has  priority  over 
a  subsequent  mortgage  specifically  on 
rents  and  profits.  Thompson  v.  White, 
etc.,  E.  R.,  133  U.  S.,  68  (1889).  A  rail- 
road mortgage  may  cover  future  prop- 
erty of  the  company.  A  subsequent 
mortgage  is  subordinate  thereto.  Pen- 
nock  V.  Coe,  supra;  Whiting  v.  N.  Y.,  etc., 
E.  R,  83  Hud,  164  (1884),  where  stocks, 
etc.,  were  involved.    The  clause  covering 
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equitable  title.  Central  T.  Co.  v.  Knee- 
land,  138  U.  S.,  414  (1891).  After-acquired 
property  may  be  covered  by  the  mort- 
gage. Brady  v.  Johnson,  26  Atl.  Rep., 
49  (Md.,  1893);  Stevens  v.  Watson,  4 
Abb.  Ct  of  App.  Dec.  (1865);  Benja- 
min V.  Elmira,  etc.,  R  R,  49  Barb.,  441 
(1867);  aff'd,  54  N.  Y.,  675  (1873);  Bos- 
ton, etc.,  Co.  V.  Bankers',  etc.,  Tel.  Co., 
36  Fed.  Rep.,  288  (1888).  After-acquired 
property  may  be  included  in  a  telegraph 
mortgage.  United,  etc.,  Co.  v.  Boston, 
etc.,  Co.,  147  U.  S.  Rep.,  431  (1898).  Power 
to  mortgage  gives  power  to  mortgage 
subsequently-acquired  property.  Phil., 
etc.,  R  R  V.  Woelpper,  64  Pa.  St,  866 
(1870).  A  mortgage  may  be  made  to 
cover  "  future  to  be  acquired  property." 
It  will  take  precedence  over  executions. 
Butler  V.  Rahra,  46  Md.,  541  (1877).  That 
the  mortgage  is  legal,  see,  also,  Jessup 
V.  Bridge,  11  Iowa,  573  (1861) ;  White- 
head V.  Vineyard,  50  Mo.,  30  (1873).  In 
Louisiana  by  statute  a  mortgage  cannot 
cover  after-acquired  property  except 
such  property  as  becomes  part  of  the 
mortgaged  line.  A  subsequent  govern- 
ment land-grant  is  not  covered  by  it 
New  Orleans,  etc.,  R'y  v.  Union  T.  Co., 
41  Fed.  Rep.,  717  (1890).  But  compare 
Id.  ■0.  Parker,  143  U.  S.,  43  (1893) ;  also 
Bell  V.  Chicago,  etc.,  R  R,  34  La.  Ann., 
785  (1882). 

1  Davidson  u  Westchester,  etc.,  Co.,  99 
N.  Y.,  558  (1885).  Cf.  Pierce  v.  Winslow, 
32  N.  H.,  484  (1856),  holding  that  railroad 
iron  was  covered  as  an  accession.  See, 
also,  Shamokin  Valley  R.  R  v.  Liver- 
more,  47  Pa.  St,  469  (1864) ;  Phillips  v. 
Winslow,  18  B.  Mon.,  431  (1857).  Al- 
though  a   mortgage   does   not  by  ijs 
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on  a  railroad  executed  prior  to  the  completion  of  the  road  covers 
it,  although  the  route  differs  from  that  which  was  originally  laid 
out.'  A  provision  in,  a  mortgage  that  it  shall  cover  subsequently- 
acquired  property  will  make  subject  to  the  mortgage  new  branch 
lines,  additions  and  extensions  of  the  railroad ;  also  new  roads 
built  and  other  lines  of  railroad  purchased  by  the  mortgagor  cor- 
poration, and  also  depots  and  terminals.^ 

A  right  of  way  subsequently  acquired  is  also  covered  by  the 
mortgage.'    Land  subsequently  acquired  by  the  company  is  covered 


terms  cover  property  subsequently  ac- 
quired, yet  it  covers  subsequent  im- 
provements, extensions,  additions,  etc., 
these  being  considered  by  the  court  as 
fixtures  added  to  the  property.  Wood 
V.  Whelan,  93  III.,  153  (1879).  In  the 
case  Miss.  Val.  Co.  v.  Chicago,  etc.,  E. 
R.,  58  Miss.,  896  (1881),  the  court  said 
that  a  mortgage  of  "  all  property  "  now- 
owned  is  valid,  but  a  mortgage  of  "  all 
property"  hereafter  acquired  is  void 
for  uncertainty. 

1  Meyer  v.  Johnston,  53  Ala.,  387,  331 
(1875) ;  Elwell  v.  Grand  St,  etc.,  R.  R., 
67  Barb.,  83  (1874).  In  the  case  Willink 
V.  Morris  Canal,  etc.,  Co.,  4  N.  J.  Eq., 
377  (1843),  the  court  held  that  a  mort- 
gage on  a  canal,  the  route  of  which  had 
been  laid  out  but  the  land  not  yet  fully 
acquired,  covered  land  and  property 
subsequently  acquired  and  used  for  the 
canal,  although  the  mortgage  did  not 
expressly  cover  property  subsequently 
acquired. 

2  A  mortgage  covers  the  depots,  ter- 
mini, etc.,  as  well  as  the  track  between 
the  termini.  A  terminal  mortgage,  sub- 
sequent in  time,  is  subject  to  it  Where 
the  railroad  furnishes  the  money  to  a 
"dummy"  to  purchase  property,  its 
mortgage  attaches  to  that  property. 
The  scheme  in  this  instance  to  place  the 
terminal  mortgage  ahead  of  the  prior 
general  mortgage  failed.  Central  T. 
Co.  V.  Kneeland,  138  U.  S.,  414  (1891). 
A  mortgage  covering  after-acquired 
property  covers  the  subsequently  con- 
structed railroad  as  fast  as  work  is  put 
upon  it  Though  a  subsequent  mort- 
gagee furnishes  the  money  that  builds 
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the  latter  part  of  the  railroad,  yet  the 
prior  mortgagee  has  a  first  lien.  Gal- 
veston R  R.  u  Cowdrey,  11  Wall.,  459 
(1870).  A  mortgage  which  covers  after- 
acquired  property  covers  a.  railroad 
which  is  subsequently  purchased  by  the 
mortgagor,  and  which  is  used  as  a  part 
of  its  charter  route.  Branch  v.  Jesup, 
106  U.  S.,  468,  485  (1883).  It  is  a  ques- 
tion whether  a  mortgage  on  aftei--ac- 
quired  property  attaches  to  a  railroad 
subsequently  acquired  without  the  con- 
sent of  the  stockholders  as  required  by 
the  charter.  Hodder  v.  Kentucky,  etc., 
E'y,  7  Fed.  Rep.,  793  (1881).  In  the  case 
Alexandria,  etc.,  E'y  v.  Graham,  31 
Gratt  (Va.),  769  (1879),  the  court  held 
that  a  mortgage  covering  all  property, 
real  and  personal,  "  acquired,  or  which 
may  be  acquired,  constructed,  or  to  be 
constructed,  of  every  species,  nature 
and  kind  whatsoever,"  did  not  cover  an 
extension  built  under  the  charter  as 
amended.  A  subsequently  constructed 
branch  line  is  covered  by  the  mortgage 
even  as  against  the  contractor  who 
built  it  Seymour  v.  Canandaigua,  etc., 
R.  R,  35  Barb.,  384  (1857).  A  branch 
line  constructed  under  a  different  char- 
ter and  with  different  stockholders  is 
not  covered.  Meyer  v.  Johnston,  53 
Ala.,  387,  331  (1875).  A  mortgage  cov- 
ering aftei'-acquired  real  estate  of  a 
railroad  "  and  other  appurtenances 
thereto  belonging"  co'vers  a  hotel 
erected  by  the  company  adjacent  to  the 
depot  Omaha,  etc.,  E'y  v.  Wabash,  etc., 
R'y,  18  S.  W.  Rep.,  1101  (Mo.,  1893). 

3  Under  the  clause  in  a  mortgage  cov- 
ering after-acquired  property,  the  right 
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by  the  mortgage,  but  in  regard  to  this  class  of  property  the  courts- 
will  not  give  a  liberal  construction  to  the  words  of  the  mortgage. 
He'nce  if  the  mortgage  refers  to  property  used  for  railroad  pur- 
poses, land  not  so  used  is  not  covered.  And  in  general  the  court, 
will  not  subject  outside  lands  to  the  mortgage  unless  the  terms  of 
the  mortgage  clearly  covfer  them.^    A  lease  of  a  railroad  to  the 


of  a  railroad  subsequently  acquired  from 
a  city  to  build  tracks  on  certain  streets 
is  covered  by  the  mortgage.  Quincy  v. 
Chicago,  etc.,  R  R.,  94  111.,  537  (1880).  A 
decree  of  foreclosure  of  an  irrigation 
canal  does  not  prevent  the  mortgagor 
from  selling  pendente  lite  to  a  party 
the  right  to  construct  another  canal. 
The  latter  is  not  covered  by  the  fore- 
closure of  the  former.  Even  the  clause 
that  after-acquired  property  shall  be 
covered  by  the  mortgage  was  held 
not  to  apply  to  such  a  case  as  this. 
Mitchell  V.  Amador,  etc.,  Co.,  75  Cal., 
464  (1888).    It  is  difficult  to  reconcile  this 

■    last  case  with  the  law. 

1 A    mortgage    on   present    property 

,,  and  property  subsequently  acquired  at- 
taches to  land  subsequently  acquired  in 
preference  to  second  mortgagees  and 
subsequent  judgment  creditors.  The 
covenant  for  further  assurance  operates 
as  an  equitable  lien  on  property  subse- 
quently acquired.  Stevens  v.  Watson, 
4  Abb.  App.  Dec,  303  (1865).  A  mort- 
gage covering  after-acquired  lands,  "  ap- 
purtenant or  necessary  "  to  the  operation 
of  the  railroad,  does  not  cover  a  con- 
gressional land-grant  to  the  company 
(reviewing  the  cases).  New  Orleans, 
etc,  R'y  V.  Parker,  143  U.  S.,  43  (1893), 
reversing  Parker  v.  New  Orleans,  etc., 
E,  R,  33  Fed.  Rep.,  693  (1888).  The 
lower  court  held  also  that  a  forfeiture 
of  the  land  by  the  government  did  not 
affect  the  mortgage.  A  mortgage  cov- 
ers property  "acquired  and  to  be  ac- 
quired ; "  it  attaches  to  real  estate  there- 
after acquired,  and  is  prior  in  right  to 
judgments  rendered  against  the  com- 
pany after  the  mortgage  was  given. 
Bell  V.  Chicago,  etc.,  R  R.,  34  La.  Ann., 
785  (1883).  In  Calhoun  v.  Memphis,  etc., 
R  R,  3  Flip.,  443  (1879),  the  court  held 


that  a  clause  covering  after-acquired 
property  "  belonging  or  appertaining  to 
the  said  railroad  "  does  not  cover  lands 
not  used  for  railroad  purposes ;  and  the 
court  proceeded  to  say  that  the  after- 
acquired  property  clause,  though  legal 
as  regards  property  subsequently  ac- 
quired for  railroad  purposes,  yet  will 
not  be  enforced  as  regards  other  prop- 
erty, btit  judgment  creditors  may  levy 
upon  and  sell  it.  The  company's  con- 
tract right  to  purchase  certain  land  is 
covered  by  a  previous  mortgage  on 
present  and  subsequently  acquired  prop- 
erty. The  mortgagee  may  complete  the 
contract  by  paying  for  and  taking  the 
land.  Farmers'  L.  &  T.  Co.  v.  Fisher,  17 
Wis.,  114  (1862).  A  mortgage  covering 
property  subsequently  acquired  attaches 
to  a  land  contract  by  which  the  com- 
pany agrees  to  purchase  certain  land. 
Even  though  a  consolidated  road  com- 
pletes the  purchase  and  improves  the 
land,  it  is  subject  to  the  mortgage. 
Hamlin  v.  European,  etc.,  R'y,  73  Me., 
83  (1881),  referring  to  a  prior  decision, 
in  which  it  was  held  that  such  a  clause 
covered  a  subsequently-acquired  lease- 
hold. A  railway  mortgage  on  after- 
acquired  property  does  not  attach  to 
property  purchased  ultra  vires  of  an 
opposition  steamship  line,  in  order  to 
prevent  competition.  Morgan  v.  Dono- 
van, 58  Ala.,  341  (1877).  A  mortgage 
covering  such  after-acquired  property 
as  is  "  used  or  appropriated  for  the  oper- 
ating or  maintaining  "  of  the  road  does 
not  attach  to  real  estate  acquired  but 
not  used  for  those  purposes.  Walsh  v. 
Barton,  34  Ohio  St.,  28  (1873).  The  pro- 
vision is  liberally  construed.  Little 
Rock,  etc.,  R'y  v.  Page,  35  Ark.,  304 
(1880);  Buffalo,  N.  Y.  &  E.  R  E.  Co.  v. 
Lampson,  47  Barb.,  533  (1867),  where  land 
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mortgagor  railroad  after  the  mortgage  is  made  comes  under  this 
clause,  and  the  mortgagee  may  carry  out  the  lease  or  not,  as  he 
desires.' 

Where  there  are  liens  existing  upon  property  at  the  time  when 
it  is  acquired  by  a  corporation  which  has  given  a  mortgage  on  all 
its  present  and  subsequently-acquired  property,  those  liens  are 
prior  in  right  to  the  lien  of  the  mortgage  of  the  purchasing  com- 
pany.^   But  where  one  corporation  is  merely  a  "  dummy  "  of  an- 


in  the  name  of  a  director  being  declared 
in  trust  for  the  corporation  was  held  to 
be  subject  to  a  mortgage  previously 
placed  upon  its  property.  Where  the 
company,  upon  the  completion  of  its 
road,  is  to  become  entitled  to  transfer- 
able "  certificates  "  or  "  land  warrants  " 
or  "  scrip  "  from  the  state,  entitling  the 
company  to  sixteen  sections  of  land  for 
every  mile  of  road  built,  and  the  com- 
pany before  any  road  is  built  gives  a 
mortgage  on  twelve  out  of  every  six- 
teen certificates,  a  bona  fide  purchaser 
of  the  certificates  from  the  company  is 
protected  even  though  he  has  purchased 
more  than  the  extra  four  certificates 
for  each  mile.  Campbell  v.  Texas,  etc., 
R.  R,  2  Woods,  263  (1872).  Where  /the 
terms  of  the  mortgage  specify  property 
used  and  occupied  for  railway  pur- 
poses, it  does  not  cover  lands  subse- 
quently acquired  but  not  used  for  such 
purposes.  Seymour  v.  Canandaigua, 
etc.,  E.  R,  25  Barb.,  284  (1857).  A  mort- 
gage on  lands  used  with  the  railroad 
does  not  cover  woodland  seven  miles 
away.  Dipsmore  v.  Racine,  etc.,  E.  E., 
13  Wis,,  649  (1860). 

1  See  §  853. 

2 "  The  future-acquired  property  clause 
of  a  railway  mortgage  attaches  only  to 
such  property  as  the  company  owns  or 
may  thei-eafter  acquii-e,  subject  to  any 
liens  under  which  it  comes  into  the  pos- 
session of  the  company."  McGourkey 
V.  Toledo,  etc.,  R'y,  146  U.  S.,  536 
(1893);  United  States  v.  New  Orleans 
R  R,  12  Wall.,  863  (1870).  Any  liens 
or  mortgages  which  are  upon  prop- 
erty subsequently  acquired  by  the  com- 
pany have  priority  over    a    mortgage 


covering  after-acquired  property.  Will- 
iamson V.  N.  J.  South.  R.  R,  29  N.  J.  Eq., 
311  (1878);  afiE'g,  on  this  point,  38  id., 
277 ;  Rand  v.  Wilmington,  etc.,  R  R,  11 
Phil.,  503  (U.  S.  C.  C,  1876) ;  Branch  v. 
Jesup,  106  U.  S.,  468,  486  (1883).  This 
question  has  arisen  often  in  connection 
with  cars  sold  or  delivered  conditionally 
to  the  company.  Concerning  these  cases 
see  §  855.  In  regard  to  the  claims  of 
contractors,  see  §  860.  In  general,  see, 
also,  Boston,  etc.,  T.  Co.  v.  Bankers',  etc., 
Tel.  Co.,  36  Fed.  Rep.,  288  (1888) ;  West- 
ern, etc.,  Tel.  Co.  v.  Burlington,  etc.,  E'y, 
11  id.,  1  (1882);  Willink  v.  Morris  Canal 
&  B.  Co.,  4  N.  J.  Eq.,  377  (1843) ;  Branch 
V.  Atlantic,  etc.,  R  R,  8  Woods,  481 
(1879);  Galveston  R.  R  v.  Cowdrey,  11 
Wall.,  459  (1870);  Fox  v.  Seal,  33  Wall., 
424  (1874),  involving  a  contractor's  lien 
for  construction;  Pierce  v.  Emery,  33 
N.  H.,  484  (1856),  involving  a  govern- 
ment lien  for  duties  upon  rails ;  Will- 
iamson V.  New  Jersey  Southern  R  R 
Co.,  39  N.  J.  Eq.,  311  (1878),  holding  also 
that  a  vendor  to  a  corporation  may  avoid 
the  sale  for  fraud  as  against  the  corpo- 
ration and  purchasers  or  mortgagees 
unless  they  be  such  bona  fide  and  for  a 
valuable  consideration;  Vermont,  etc., 
R  R  Co.  V.  Vermont  Central  R  R  Co., 
34  Vt,  1  (1861),  holding  the  mortgage  to 
be  subject  to  the  company's  liability  for 
rent  on  a  railroad  leased  to  it  The 
mortgagee  cannot  object  to  the  validity 
of  the  lease.  The  bonded  debt  of  a  road 
consolidated  with  another  may  take 
precedence  over  a  mortgage  given  by 
the  consolidated  road.  Compton  v.  Wa- 
bash, etc.,  Ry,  15  N.  E.  Eep.,  110  (Ohio, 
1888). 
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other  corporation,  a  mortgage  on  the  property  of  the  latter  attaches 
to  property  of  the  former,  even  in  priority  to  a  new  mortgage  on 
the  property  of  the  former.'  "Where  one  corporation  owns  all  the 
stock  of  another  corporation,  the  property  of  the  latter  is  not  sub- 
ject to  a  mortgage  given  by  the  former,  b'ut  an  independent  first 
mortgage  may  be  given  by  the  latter  company.^  A  purchase-money 
mortgage  has  priority  over  a  previous  mortgage  given  by  the  pur- 
chasing company,  even  though  such  previous  mortgage  covered 
after-acquired  property.'  If  the  property  was  fraudulently  ac- 
quired the  vendor  may  rescind  even  as  against  the  mortgagee.'' 
The  questions,  of  when  and  to  what  extent  a  mortgage  covering 


•  Central  T.  Co.  v.  Kneeland,  138  IT.  S., 
414  (1891).  Where  the  mortgagor  com- 
pany constructs  a  branch  road  in  the 
name  of  another  company  and  then 
takes  a  lease  of  the  property,  the  mort- 
gagee acquires  the  leasehold  right  by 
reason  of  the  clause  covering  after- 
acquired  property.  But  a  contract  made 
by  such  lessor  company  with  another, 
company  with  the  consent  of  the  mort- 
gagor lessee  company,  by  which  con- 
tract the  third  company  had  certain 
track  privileges,  is  binding  on  the  mort- 
gagee. Coe  V.  Del.,  L.  &  W.  R.  R,  34  N. 
J.  Eq.,  266  (1881). 

2  Central  T.  Co.  v.  Kneeland,  138  IT.  S., 
414  (1891). 

3  United  States  v.  New  Orleans  E.  E., 
13  Wall.,  363  (1870),  holding,  however, 
that  rails  when  laid  are  subject  to  the 
general  mortgage.  A  railroad  mortgage 
covering  after-acquired  property  does 
not,  in  regard  to  land  purchased  by  the 
company,  give  a  lien  prior  in  right  to 
the  vendor's  purchase-money  mortgage 
or  lien.  Th^  latter  has  priority.  As  to 
after-acquired  property  the  general 
mortgagee  is  not  a  purchaser  for  value. 
The  purchaser  at  a  foreclosure  sale  takes 
subject  to  such  purchase-money  lien. 
The  fact  that  the  suit  therefor  in  the 
state  court  was  abandoned  and  proceed- 
ings taken  in  the  federal  court  is  no 
waiver.  Loomis  v.  Davenport,  etc.,  R. 
R,  17  Fed.  Rep.,  301  (1883).  A  mortgage 
covering  after-acquired  property  does 
not  take  precedence  over  a  purchase- 
money  chattel  mortgage,  although  the 


latter  is  not  recorded  as  required  by  stat- 
ute. Frank  v.  Denver,  etc.,  B'y,  33  Fed. 
Rep.,  133  (1885).  In  Pierce  v.  St.  Paul, 
etc.,  R  R,  24  Wis.,  551  (1869),  the  court 
held  that  a  grantor  of  a  road-bed  to  the 
mortgagor  could  not  set  up  a  vendor's 
lien  for  purchase-money  as  against  bona 
fide  purchasers  at  foreclosure  sale  where 
he  did  not  intervene  in  the  foreclosure 
suit.  The  clause  in  the  mortgage  cov- 
ering subsequently-acquired  property 
took  precedence.  In  Taylor  v.  Burling- 
ton, etc.,  R'y,  11  West.  Jur.  337  (U.  a 
C.  C,  1^77),  the  court  held  that  a  mort- 
gage covering  after-acquired  property 
attached  to  rolling  stock  ahead  of  an 
unwritten  and  unrecorded  contract  by 
which  the  vendor  was  to  retain  title 
until  he  was  paid,  such  a  contract  being 
void  under  the  statutes  of  Iowa.  See, 
also,  Fisk  v.  Potter,  3  Abb.  Ct  of  App., 
138  (1865),  where  an  agent  of  a  corpora- 
tion who  had  sold  land  to  it  was  held  to 
have  waived  his  vendor's  lien  as  against 
prior  mortgagees.  A  purchase-money 
mortgage  is  good  against  a  consolidation 
into  which  the  purchasing  company  has 
been  merged.  North  Car.  R.  R.  v.  Drew, 
3  Woods,  693  (1879). 

*  Where  rolling  stock  is  acquired  by 
fraudulent  representations  as  to  the 
bonds  which  are  issued  in  payment 
therefor,  the  vendor  may  rescind  and 
his  rights  are  superior  to  those  of  a 
mortgage  covering  after-acquired  prop- 
erty. Williamson  v.  N.  J.  South.  R  R, 
39  N.  J.  Eq.,  311  (1878);  afif'g,  on  this 
point,  38  id.,  377. 
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after-acquired  property  attaches  to  rolling  stock,  personal  property, 
income,  etc.,  are  "considered  elsewhere.' 

§  858.  Creditors  of  the  corporation  are  not  allowed  to  levy  an  aP 
tachment  or  execution  upon  the  railroad  or  parts  of  it,  even  suhject 
to  the  mortgage. —  This  rule  is  due  to  public  policy.  A  railroad  is 
valuable  to  the  public  when  it  is  operated  as  a  whole.  It  would 
lose  this  value  if  it  was  divided  into  many  parts,  as  it  would  be  if 
it  could  be  levied  upon  in  portions  under  executions  or  attachments. 
Moreover,  even  if  the  execution  were  levied  upon  the  whole,  the 
question  would  arise  as  to  who  should  operate  the  road  after  the 
levy  and  before  the  sale.  Public  policy  requires  that  railroads 
should  not  be  subject  to  executions.  The  creditors  of  the  corpo- 
ration, after  judgment  and  execution  returned  unsatisfied,  should 
be  required  to  file  a  bill  in  equitj^  for  sequestration,  if  they  desire 
to  have  the  railroad  or  the  equity  of  redemption  sold.^ 

In  some  states,  however,  a  contrary  view  of  the  law  is  taken, 
and  in  still  other  states  the  statutes  provide  that  a  railroad  or  the 
company's  equity  of  redemption  therein  may  be  sold  under  levy  of 
execution.' 


1  See  §§852,854. 

2  See  ch.  LIII,  infra.  Where  the  tolls 
of  a  bridge  are  sold  under  levy  of  exe- 
cution, a  court  of  equity  will  appoint  a 
receiver  to  collect  them  and  take  posses- 
sion of  the  bridge  until  the  judgment  is 
paid.  Covington,  etc.,  Co.  v.  Shepherd, 
21  How.,  112  (1858).  Judgment  creditors 
of  an  insolvent  cable  railroad  company 
may  file  a  bill  in  equity  to  have  the 
property  sold  and  the  proceeds  applied 
to  the  judgments.  If  the  suit  is  in  be- 
half of  all  who  may  come  in,  all  share 
proportionately.  Suit  might  have  been 
for  the  complainant  alone.  George  v. 
St  Louis,  etc.,  E'y.  44  Fed.  Rep.,  117 
(1890).  See,  also,  James  v.  Railroad,  6 
Wall.,  752  (1867) ;  Loder  v.  N.  Y.,  etc., 
E.  R,  4  Hun,  22  (1875) ;  Whitney  v.  N. 
Y.,  etc.,  E.  R.,  33  Hun,  164  (1884).  In 
Virginia  a  court  of  equity  will  at  the 
instance  of  judgment  creditors  cause  the 
road  to  be  leased  for  a  period  long 
enough  to  pay  the  judgments.  If  the 
road  is  in  the  possession  of  another 
company  which  is  made  a  party  and 
does  not  object,  its  rights,  if  it  has  any, 
are  disregarded.  Winchester,  etc.,  R  R 
V.  Colfelt,  27  Gratt  (Va.),  648  (1876).    The 


sale  of  a  railroad  under  execution  is  a 
sale  subject  to  existing  mortgages. 
Galveston  R  E.  v.  Cowdrey,  11  Wall., 
459  (1870). 

3  In  Georgia  under  the  code  a  railroad 
may  be  sold  under  a  judgment  at  law 
without  resorting  to  a  suit  in  equity. 
The  road  must  be  sold  as  a  whole,  how- 
ever. City  of  Atlanta  v.  Grant,  57  Ga., 
340  (1876).  In  Mississippi  by  statute  the 
judgment  creditor  now  flies  a  bill  to 
have  the  equity  of  redemption  sold.  He 
is  not  confined  to  a  receiver  to  operate 
the  road.  Vicksburg,  etc.,  E.  R  v.  Mc- 
Cutchen,  52  Miss.,  645  (1876).  A  judg- 
ment creditor  may  cause  to  be  sold 
under  the  levy  a  tract  of  land  ovi^ned  by 
a  railroad  company  subject  to  its  use 
by  the  company  for  tracks,  etc.  Oak- 
land E'y  V.  Keenan,  56  Pa.  St.,  198 
(1867).  Where  executions  are  levied  on 
various  parts  of  the  road  and  it  is  in 
danger  of  being  sold  in  parcels  and 
rendered  valueless,  the  insolvent  com- 
pany may  file  a  bill  to  enjoin  the  execu- 
tions and  to  have  one  sale  of  the  whole. 
Mortgagees  may  be  brought  in  and  all 
claimants  compelled  to  file  their  claims 
or  lose  them.    After  the  sale  a  bill  of 
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Similar  questions  concerning  personal  property  are  considered 
elsewhere.^ 

§  859.  Liens  hy  statute^  meclianics'  liens  and  judgment  liens  as 
affecting  mortgages  and  receivers. —  The  next  source  of  danger  and 
loss  to  railroad  bondholders  is  the  statutory  lien  law  of  the  state 
in  which  the,  railroad  is  situated.  The  fact  that  railroad  bonds  to 
the  full  amount  of  the  value  of  the  railroad  are  generally  issued  in 
the  inception  of  the  enterprise,  and  the  fact  that  these  bonds  are 
generally  largely  "  water,"  being  issued  at  less  than  par,  have  caused 
the  legislatures  to  enact  statutes  giving  lien  rights  for  labor,  sup- 
plies, construction  work  and  damages. 

The  ordinary  mechanic's  lien  statute  does  not  apply  to  railroads 
unless  the  statute  expressly  states  that  it  shall,''  and  the  courts  are 
not  inclined  to  extend  the  application  of  lien  statutes  by  a  liberal 
construction.' 

Inasmuch  as  the  liens  now  under  consideration  are  created  en- 
tirely by  statute,  and  the  statutes  of  each  state  are  different  from 
those  of  the  other  states,  very  few  general  rules  can  be  deduced. 
Cases  in  which  many  of  such  lien  statutes  have  been  construed  are 
given  in  the  notes  below.*    Liens  created  by  statute  are  subject  to 


foreclosure  by  a  bondholder  who  had 
been  the  receiver  fails.  Macon  v.  West- 
ern R.  R.,  9  Ga.,  377  (1851).  Where  the 
property  of  the  company  is  worth  less 
than  the  amount  of  its  mortgages  and 
the  sheriff  refuses  to  levy  an  execution 
thereon,  only  nominal  damages  can  be 
recovered  against  him  therefor.  Coop- 
ers V.  Wolf,  15  Ohio  St.,  524  (1864).  The 
purchaser  of  a  part  of  the  road  on  an 
execution  sale  may  redeem  the  whole 
road  from  a  foreclosure  that  is  going  on. 
Wood  V.  Goodwin,  49  Me.,  260  (1861). 
Where  a  receiver  is  in  possession  for 
the  mortgagee,  a  judgment  creditor 
will  be  allowed  to  sue  out  and  execute 
a  fi.  fa.  and  an  elegit,  but  he  does  so 
"  subject  to  the  rights  and  interests  of 
the  receiver,"  and  the  right  of  the  pub- 
lic to  have  the  canal  operated.  This 
rule  in  England  grew  out  of  the  fact 
that  the  mortgagee  and  receiver  had  no 
interest  in  the  land  but  only  in  the 
right  to  take  possession  and  operate  and 
take  the  tolls.  Potts  v.  Warwick,  etc.> 
Canal  Co.,  Kay,  143  (1853). 
1  See  §  856. 


2  Buncombe,  etc.,  Com'rs  v.  Tommey, 
115  U.  S.,  123  (1885). 

3  Seventh,  etc.,  Bank  v.  Shenandoah, 
etc.,  Co.,  35  Fed.  Rep.,  436  (1887).  A 
statutory  lien  for  material,  supplies 
and  labor  does  not  give  any  lien  for 
money  loaned  to  pay  for  them.  Stat- 
utory liens  are  not  assignable  at  law. 
The  enforcement  of  a.  statutory  lien 
cannot  be  in  a  court  of  law.  It  must 
be  in  a  court  of  equity.  Cail-o,  etc., 
R.  R.  V.  Fackney,  78  III.,  116  (1875). 

<  In  Central  T.  Co.  v.  Texas,  etc.,  R'y, 
27  Fed.  Rep.,  178  (1886),  the  court  held 
that  trucks,  scales,  etc.,  were  not  in- 
cluded in  the  word  "materials"  as  used 
in  the  railroad  lien  law  giving  a  lien. 
The  court  said:  "The  word  'material,' 
in  the  railroad  lien  law,  has  no  broader 
or  other  signification  than  in  ordinary 
lien  laws,  and  in  them  it  is  unques- 
tioned that  it  includes  only  those  things 
which  pass  into  permanent  structure." 
There  is  no  equitable  lien  on  the  per- 
sonal property  which  has  passed  into 
the  hands  of  the  receiver  and  been  sold. 
In  Missouri  the  lien  attaches  if  the  ma- 
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prior  mortgages  on  the  property,  unless  the  statute  provides  other- 
wise.^   A  statute  creating  a  lien  for  laborers'  wages  cannot  make 


terials  are  furnished  under  an  open  and 
current  account,  if  the  last  item  of  the 
account  accrued  subsequently  to  the 
time  within  which  a  lien  could  be  filed. 
If  a  pai-ty  is  entitled  to  a  lien  on  prop- 
erty in  the  hands  of  a  receiver,  he  need 
not  take  the  steps  prescribed  by  statute, 
but  may  apply  to  the  court  appointing 
the  receiver.  Central  T.  Co.  v.  Texas, 
etc.,  R'y,  33  Fed.  Rep.,  673  (1885).  An 
employee's  lien  under  the  New  Jersey 
statute  does  not  take  precedence  over  a 
prior  mortgage,  Hinkle  v.  Camden,  etc., 
Co.,  21  Atl.  Eep.,  861  (N.  J.,  1890);  nor 
over  other  liens,  Wright  v.  Wynockie, 
etc.,  Co.,  id.,  862  (1891).  A  laborer  is  en- 
titled to  his  lien  under  the  statute  al- 
though the  contractor  was  to  take  pay- 
ment in  bonds.  It  is  sufi5cient  to  file 
the  lien  in  one  county.  A  mortgage 
given  before  construction,  and  for  the 
purpose  of  constructing  a  railroad,  is 
second  to  labor  liens  incurred  in  the 
construction.  Farmers',  etc.,  T.  Co.  v. 
Canada,  etc.,  E'y,  26  N.  E.  Rep.,  784 
(Ind.,  1891).  The  Illinois  statute  giving 
a  lien  on  railroads  renders  a  Hen  for 
rails  good.  Such  lien  is  not  waived  by 
a  special  contract  for  a  lien.  A  subse- 
quent mortgage  is  subject  to  the  lien. 
Chicago,  etc.,  R  R.  «.  Union,  etc.,  Co., 
109  U.  S.,  702  (1884).  A  contractor's 
lien  under  the  Iowa  statute .  is  not 
^waived  by  an  agreement  of  the  railroad 
to  pay  him  out  of  certain  municipal 
subscriptions.  Meyer  v.  Construction 
Co.,  100  U.  S.,  457  (1879).  A  statutory 
preference  to  servants  and  employees 


gives  no  preference  to  the  secretary. 
Wells  V.  Southern,  etc.,  R'y,  1  Fed.  Rep., 
270  (1880).  See  in  regard  to  this  point, 
§  861,  supra.  A  contractor's  lien  on  a 
railroad  under  the  Iowa  statute  will  be 
upheld  in  accordance  with  the  Iowa  de- 
cisions. Brooks  V.  Railway,  101  U.  S., 
443  (1879);  Meyer  v.  Hornby,  id.,  739 
(1879).  A  contractor's  and  workman's 
lien,  under  the  Pennsylvania  statute, 
against  subsequent  mortgages  of  a  rail- 
road continues  indefinitely  irrespective' 
of  sales,  etc.,  of  the  railroad.  It  is  not 
merged  in  a  judgment  obtained  by  the 
lienor.  Fox  v.  Seal,  33  How.,  434  (1874). 
A  contractor  is  not  an  "employee"'  en- 
titled to  a  Hen  under  the  Indiana  stat- 
ute. VaHe  V.  Newcombe,  183  TJ.  S.,  320 
(1889).  The  North  CaroHna  Hen  law 
(Battle's  Rev.,  ch.  65),  giving  a  lien  on 
"  any  kind  of  property  "  for  labor,  etc., 
was  held  not  to  sustain  a  lien  on  a  rail- 
road. A  mortgage  takes  precedence  al- 
though made  and  recorded  after  the 
contractors'  debts  were  incurred.  Tom- 
mey  v.  Spartanburg,  etc.,  R  R,  7  Fed. 
Rep.,  429  (1881).  Where  a  contractor 
has  filed  one  lien  under  the,  Missouri 
statute  he  cannot  file  successive  liens 
for  the  same  labor  and  matenals.  He 
must  abide  by  the  first  Hen.  Battle  u. 
McArthur,  44  Fed.  Rep.,  715  (1891).  A 
person  entitled  to  a  statutory  mechan- 
ic's lien  in  Iowa  on  a  railroad  does  not 
waive  his  right  by  taking  secui'ity  there- 
for, not  even  though  the  security  be 
bonds  secured  by  a  mortgage  on  a  part 
of  the  railroad.    The  purchaser  of   a 


lA  mechanic's  lien  is  second  to  a 
prior  mortgage  upon  the  property.  To- 
ledo, etc.,  R  R  w  Hamilton,  134  U.  S., 
396  (1890).  An  employee's  lien  under 
the  New  Jersey  statute  does  not  take 
precedence  over  a  prior  mortgage,  Hin- 
kle V.  Camden,  etc.,  Co.,  31  AtL  Rep., 
861  (N.  J.,  1890) ;  nor  over  other  Hens, 
Wright  V.  Wynockie,  etc.,  Co.,  id.,  863 
(1891).    Concerning  a  lien  filed  after  a 
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mortgage  is  recorded;  but  before  subse- 
quently-acquired property  is  actually 
acquired  by  the  company,  and  whether 
the  mortgage  or  lien  prevails,  see  Nel- 
son V.  Iowa,  etc.,  R.  R,  8  Am.  R'y  Rep., 
82  (Iowa,  1875).  See,  also,  cases  supra. 
The  legislature  may  subordinate  future 
railroad  mortgages  to  judgments  for  in- 
juries, etc.  East  Tenn.,  etc.,  R'y  v.  Fra- 
zier,  139  U.  a,  288  (1891). 
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such  lien  prior  in  .right  to  a  mortgage  existing- when  the  statute 
■was  passed.*    A  lienee  may  pay  ofiF  a  prior  lien  and  succeed  to  the 


railroad  at  foreclosure  sale  is  not  af- 
fected by  a  mechanic's  lien  which  is  not 
filed  until  after  the  sale  has  taken 
place.  Hale  v.  Burlington,  etc.,  R.  R, 
13  Fed.  Rep.,  203  (1881).  In  Pennsyl- 
vania a  railroad  contractor  has  a  lien 
by  statute  on  the  property.  Newcastle, 
etc.,  R'y  V.  Simpson,  26  Fed.  Rep.,  133 
( 1886).  Under  the  Arkansas  statute  la- 
borers, etc.,  material-men  and  persons 
having  claims  for  loss  or  damage,  not 
over  a  year  old,  are  prior  in  right  to 
mortgages,  trusts,  leases,  etc.  Central 
T.  Co.  V.  St.  Louis,  etc.,  R'y,  41  Fed.  Rep., 
551  (1890).  Concerning  the  Indiana  lien 
law  making  the  lien  good,  even  though 
not  yet  filed,  the  time  given  by  statute 
not  having  expired,  see  Aurora  Nat'l 
Bank  v.  Black,  29  N.  E.  Rep.,  396  (Ind., 
1891).  In  Mississippi,  by  statute,  no 
mortgage  on  the  income  of  a  railroad 
shall  have  precedence  over  debts  con- 
tracted in  carrying  on  the  business. 
Under  the  six  months'  rule  moneys  ad- 
vanced for  necessary  betterment  before 
the  receiver  went  in,  but  within  the  six 
months, '  are  entitled  to  a  preference. 
Farmers'  L.  &  T.  Co.  v.  Vicksburg,  etc., 
R.  R.,  33  Fed.  Rep.,  778  (1888).  The  Vir- 
ginia statutory  lien  does  not  protect 
mercantile  creditors  nor  the  president 
of  the  company.  The  time  within 
which  the  lien  must  be  filed  is  not  sus- 
pended by  the  appointment  of  a  re- 
ceiver, but  is  suspended  by  a  decree  of 
reference  to  take  an  account  of  debts. 
Seventh,  etc..  Bank  v.  Shenandoah,  etc., 
Co.,  35  Fed.  Rep.,  436  (1887).  The  Iowa 
statute  that  a  judgment  for  an  injury 
to  person  or  property  shall  be  a  lien 
prior  to  any  mortgage  is  constitutional 
as  regards  mortgages  made  after  the 
statute  was  enacted.  Central  Trust  Co. 
V.  Sloan,  65  Iowa,  655  (1885). 

Where  live-stock  is  killed  just  before 
the  receiver  is  discharged  and  directed  to 


turn  over  the  property  to  the  corporation, 
the  corporation  is  liable  under  the  Kan- 
sas statute  making  companies  liable 
where  they  did  not  fence.  Kansas  Pac. 
R'y.u  Wood,  24  Kan.,  619  (1880).  A  stat- 
ute that  employees  of  railroads  may  re- 
cover damages  due  to  co-employees  does 
not  apply  to  employees  of  a  receiver. 
Henderson  v.  Walker,  55  Ga.,  481  (1875). 
Illuminating  and  lubricating  oils  are 
not  "  material "  entitled  to  a  lien  under 
the  Missouri  statute,  nor  are  they  enti- 
tled to  an  equitable  lien  prior  to  the 
mortgages,  except  bo  far  as  they 
were  purchased  after  the  company  de- 
faulted in  its  interest  Central  T.  Co.  v. 
Texas,  etc.,  R'y,  23  Fed.  Rep.,  703  (1885). 
Concerning  the  Iowa  mechanic's  lien 
law,  see,  also,  Taylor  v.  Burlington,  etc., 
R.  R,  11  West.  Jur.,  387  (U.  S.  C.  C, 
1877).  The  lien  law  of  Oregon  on 
"  structures  "  applies  to  railroads.  Giant 
P.  Co.  V.  Oregon,  etc.,  R'y,  42  Fed.  Rep., 
470  (1890).  The  Alabama  mechanic's 
lien  statute  authorizing  a  lien  for  an  "  im- 
provement on  land  "  gives  a  lien  on  coal 
cars  and  the  coal  mine  for  coal  cars  fur- 
nished to  such  mine.  Central  Trust 
Co.  V.  Sheffield,  etc.,  R'y,  42  Fed.  Rep., 
106  (1890).  A  lien  for  day  labor  on  a 
Kentucky  railroad  is  given  by  the  act 
of  March  27,  1888,  but  not  of  March  20, 
1876.  Where  the  lienor  intervenes  in 
the  foreclosure  suit  he  cannot  obtain  a 
personal  judgment  against  the  com- 
pany. Tod  V.  Kentucky,  etc.,  R'y  Co.,  52 
Fed.  Rep.,  241  (1892).  The  laborer's  lien 
is  good  although  he  worked  for  a  con- 
tractor and  the  company  has  paid  the 
contractor  in  full.  Indiana,  etc.,  R.  R. 
V.  Larrew,  30  N.  E.  Rep.,  517  (Ind.,  1892). 
See,  also,  as  to  the  Indiana  statute.  Mid- 
land R'y  V.  Wilcox,  23  N.  E.  Rep.,  506 
(Ind.,  1890).  As  to  the  Texas  lien  law 
applicable  to  railroads,  see  St  Louis, 
etc.,  R'y  V.  Matthews,  12  S.  W.  Rep., 


1  WilUamson  v.  N.  J.  South.  R'y,  28  N.  J.  Eq.,  277,  300  (1877);  Coe  v.  N.  J.  Mid. 
R'y,  81  id,,  105,  128  (1879). 
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latter's  rights.'  If  a  foreclosure  is  going  on  the  lienee  may' have 
his  rights  determined  in  that  suit.'^  The  mortgagee  may  redeem 
from  a  sale  under  a  lien.' 


976  (Tex,  1889).  Nebraska  mechanic's 
lien  law  is  applicable  to  railroads.  Stew- 
art, etc.,  Co.  V.  Missouri,  etc.,  Co.,  44  N. 
W.  Rep.,  47  (Neb.,  1889).  A  mechanic's 
lien  cannot  be  levied  on  property  neces- 
sary to  the  operation  of  the  property  of 
a  gMosi-public  corporation.  Guest  v. 
Xower,  etc.,  Co.,  31  Atl.  Rep.,  1001  (Pa., 
1891).  Concerning  liens  on  railroads  by 
reason  of  mechanic's  lien  laws,  see,  also, 
8  Lawyer's  Rep.,  700,  note.  A  corpora- 
tion is  a  "  person  "  within  the  meaning 
of  a  lien  law  giving  a  lien  to  "  persons." 
Gaskell  v.  Beard,  58  Hun,  101  (1890).  A 
mechanic's  lien  statute  is  applicable  to 
electric  light  companies.  Badger  Lum- 
ber Co.  V.  Marion,  etc.,  Co.,  30  Pac.  Rep., 
117  (Kan.,  1893).  The  Kentucky  statute 
giving  a  lien  for  labor  and  materials 
upon  a  railroad  does  not  protect  one 
who  furnishes  labor  or  materials  under 
a  contract  with  a  subcontractor.  Cen- 
tral Trust  Co.  V.  Richmond,  etc.,  Co.,  54 
Fed.  Rep.,  733  (Ky.,  1893).  In  regard  to 
the  application^  of  the  mechanic's  lien 
law  in  Missouri  to  work  done  in  instal- 
ments, see  Central,  etc.,  Co.  of  N.  Y.  v. 
■Chicago,  etc.,  Co.,  54  Fed.  Rep.,  598  (Mo., 
1898).  In  foreclosing  the  lien  after  the 
receiver  is  appointed  the  receiver  is 
the  only  necessary  defendant  Id.  The 
lien  law  in  West  Virginia  does  not  apply 
to  subcontractors.  Richardson  v.  Nor- 
folk, etc.,  Co.,  17  S.  E.  Rep.,  195  (W.  Va., 
1893).  A  mechanic's  lien  on  a  railroad 
an  Missouri  is  lost  if  it  is  assigned  before 
the  account  is  filed.  O'Connor  v.  Cur- 
rent, etc.,  Co.,  30  S.  W.  Rep.,  16  (Mo., 
1893).  The  statute  in  Georgia  giving  a 
lien  to  contractors  does  not  protect  sub- 
contractors.   Carter  et  al.  v.  Rome,  etc.. 


Co.  et  al,  15  S.  E.  Rep.,  36  (Ga.,  1893). 
Under  the  New  Jersey  statute  the  re- 
ceiver must  pay  the  rent  due  from  the 
insolvent  company,  not  exceeding  one  • 
year's  rent.  Wood  v.  McCardel,  etc., 
Co.,  34  Atl.  Rep.,  338  (N.  J.,  1893).  Con- 
cerning the  lien  law  in  Michigan  giving 
a  preference  to  labor  claims,  see  In  re 
Clark,  53  N.  W.  Rep.,  637  (Mich..  1893). 
As  to  the  statutory  provision  in  North 
Carolina  giving  a  prior  lien  to  labor 
claims,  etc.,  see  Traders',  etc..  Bank  v. 
Lawrence,  etc.,  Co.,  96  N.  C,  398  (1887). 

1 A  subsequent  lienee  may  pay  ofiE  a 
prior  lien  and  will  be  entitled  to  subro- 
gation. Chicago,  etc..  Land  Co.  v.  Peck, 
113  111.,  408  (1885). 

2  Where  a  person  is  entitled  to  a  stat- 
utory lien  he  may  present  it  by  petition 
in  the  foreclosure  suit  without  comply- 
ing with  statutory  requisites.  If  such 
liens  exist  in  one  state,  claimants  in 
other  states  having  no  lien  law  may 
present  their  claims  and  be  entitled  to  a 
similar  lien.  Blair  v.  St  Louis,  etc.,  R. 
R.,  19  Fed.  Rep.,  861  (1884).  A  person 
claiming  a  lien  prior  to  a  mortgage  that 
is  being  foreclosed  in  the  federal  court 
may  file  a  bill  in  that  court  to  establish 
his  rights,  even  though  neither  the  com- 
plainant nor  defendant  is  a  resident  of 
that  district,  and  even  though  citizens 
of  the  same  state  appear  as  complain- 
ants and  defendants.  McBee  v.  Mari- 
etta, etc.,  R'y,  48  Fed.  Rep.,  343  (1891). 
The  trustee  of  the  mortgage  need  not  be 
joined  in  a  lienholder's  suit,  where  all 
the  bondholders  are  before  the  court 
and  the  lien  of  the  trust  deed  is  not 
affected,  and  to  join  the  trustee  would 
oust   jurisdiction.     Holly    Mfg.   Co.  v. 


'  Where,  under  the  Indiana  lien  law, 
judgment  is  obtained  and  part  of  the 
railroad  sold  therefor,  but  at  a  figure 
below  the  debt,  a  redemption  of  such 
tsale  by  a  mortgagee  destroys  the  lien. 


The  lienor  is  merely  a  creditor  for  the 
unpaid  balance.  The  mortgage  prevails. 
Porter  v.  Pittsburg,  etc.,  Co.,  133  IT.  S., 
267  (1887) ;  id.,  130  id.,  649. 
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If  the  lien  is  foreclosed  in  a  state  court  and  the  mortgage  is  fore- 
closed in  the  federal  court  the  latter  court  will  not  recognize  the 
lien  foreclosure;'  but  this  does  not  prevent  the  state  court  enforc- 
ing its  decree  after  the  federal  court  has  released  its  hold  on  the 
property.^ 

Judgments  also  by  statutory  enactments  may  be  and  often  are 
made  liens  upon  property.' 


New  Chester,  etc.,  Co.,  48  Fed.  Rep.,  879 
(1891).  A  contractor's  lien,  prior  in 
right  and  time  to  the  issuing  and  record- 
ing of  a  mortgage,  is  not  cut  off  by  the 
foreclosure  of  the  mortgage,  unless  the 
holder  of  the  lien  is  made  a  party  to 
the  foreclosure  suit  Pittsburgh,  etc., 
E'y  V.  Marshall,  85  Pa.  St.,  187  (1877). 
Pending  suit  the  parties  may  agree  that, 
if  the  lien  which  a  party  claims  is  sus- 
tained, the  same  shall  be  paid  from  the 
proceeds  of  the  sale.  Vilas  v.  Page,  106 
N.  T.,  439  (1887).  Where  the  receiver  is 
authorized  by  the  court  to  settle  or  pur- 
chase an  outstanding  lien  on  a  part  of 
the  road,  and  he  agrees  that  the  lien 
shall  be  paid  from  the  proceeds  arising 
from  the  sale  of  that  part,  and  the  fore- 
closure sale  is  made,  not  in  parts  but  as 
a  whole,  the  court  should  order  a  resale 
unless  the  lien  is  paid.  Farmers',  etc, 
T.  Co.  V.  Newman,  127  U.  S.,  649  (1888). 
The  purchaser  at  a  foreclosure  sale  sub- 
ject to  such  liens  as  shall  thereafter  be 
decided  cannot  contest  such  liens  after 
they  have  been  decided.  Swann  v. 
Wright's  Ex'r,  110  U.  S.,  590  (1884).  A 
lien  is  to  be  satisfied  by  a  sale  of  the 
pAjperty  in  parcels  in  the  inverse  order 
of  their  alienation  by  the  debtor.  Sav- 
ings Bank  v.  Creswell,  100  U.  S.,  630 
(1879). 

1  If  a  creditor  is  prosecuting  a  lien  in  a 
state  court  where  a  suit  is  brought  in 
the  federal  court  for  foreclosure,  and  a 
receiver  is  appointed  by  the  latter  court, 
and  the  creditor  proceeds  irrespective 
of  the  latter  suit  and  obtains  a  lien,  his 
lien  will  not  be  recognized  by  the  fed- 
eral court  Blair  v.  St  Louis,  etc.,  R  R., 
25  Fed.  Rep.,  2  (1885).  A  judgment  in  a 
state  court  for  money,  part  of  which  by 


(88) 


statute  has  a  lien  in  preference  to  ai 
prior  mortgage,  cannot  be  paid  out  of 
funds  from  a  subsequeint  foreclosure- 
sale  in  the  federal  courts,  the  trustee- 
not  having  been  a  party  to  the  state 
judgment  The  judgment  cannot  be- 
allowed  beyond  the  amount  entitled  to- 
the  Hen.  Hassall  v.  Wilcox,  130  U.  S.,. 
493  (1889).  See  Ames  v.  Chicago,  etc.. 
R'y  Co.,  39  Fed.  Rep.,  881  (1889),  as  to  the- 
jurisdiction  of  the  federal  courts  in  the- 
enforcement  of  a  subcontractor's.  lieiLi 
on  a  railroad. 

2  Blair  v.  Walker,   26  Fed.  E&p;,.  73: 
(1886).    But  see  §  839. 

'  A  judgment  creditor  of  a  railroad  im 
a  receiver's  hands  on  a  foreclosure  suit, 
will  be  allowed  to  intervene  and  file  his , 
claim  of  a  lien,  although  technically  his 
time  to  do  so  has  passed  by.  Central  T.. 
Co.  V.  Wabash,  etc,  R'y,  27  Fed.  Rep.,. 
175(1886).  Where  judgments. are  liens, 
the  elder  judgment  creditor  may  by.  bill 
in  equity  have  the  railroad. sold  without 
making  the  junior  judgment  creditor  a 
party.  The  latter's  right,  is.  to  redeem. 
Howard  v.  Railway  Co.,  101  U.  S.,  837 
(1879).  It  seems  that  a  docketed  judg- 
ment in  Georgia  has  a  lien  prior  to  a 
previous  mortgage.  Gunn  v.  Plant  94 
U.  a,  664  (1876).  A  judgment  creditor 
claiming  a  prior  lien  need  not  tile  a 
cross-bill  but  may  set  up  his  facts  by 
answer.  Chicago,  etc..  Land  Co.  v.  Peck^ 
112  111.,  408  (1885).  Under  the  reorgan- 
ization statutes  of  Ohio,  a  judgment 
lien  may  take  precedence  of  a  prior 
mortgage  of  the  reorganized  company. 
Farmers',  etc.,  Co.  v.  Cincinnati,  etc.,  R. 
R  Co.,  5  R'y  &  Corp.  L;  J.,  380  (Gin. 
Sup.  Ct,  1889).  A  sale  by  decree  of  a 
court  of  equity  under  a  judgment  lien 
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§  860.  Claims  ly  contracts  and  contractors — Contractor's  lienly 
contract  or  possession  —  Taxes  —  Advances  made  to  Iceep  the  com- 
pany afloat  —  Damages  to  persons  and  property  —  General  debts 
existing  wJien  foreclosure  is  commenced  —  How  far  the  mortgage  is 
affected  as  to  its  priority. —  When  foreclosure  of  a  railroad  mort- 
gage is  commenced  the  unsecured  creditors  seek  at  once  by  every 
means  to  obtain  payment  in  preference  to  the  mortgage  bond- 
holders, inasmuch  as  the  property  is  generally  insufficient  to  pay 
the  latter  and  the  former  get  nothing.  Hence  the  books  are  full 
of  cases  where  the  general  creditors  have  sought  to  obtain  pay- 
ment.    They  have  almost  uniformly  failed. 

Taxes  form  an  exception  to  this  rule.  They  are  held  to  be  a  lien 
ahead  of  all  other  liens,  except  judicial  costs.^  This  rule,  however, 
does  not  apply  to  paving  assessments  and  bonds  to  cities.^ 

The  contractor  who  constructs  the  road  has  no  lien  on  the  road 
as  a  matter  of  right.  The  fact  that  he  has  possession  does  not  give 
him  a  lien.  The  statutes  may  give  him  a  lien  as  shown  above.  Or 
the  company  itself  may  by  contract  give  him  a  lien,  and  so  long  as 
he  continues  in  possession  under  it,  this  lien  is  good  as  against  sub- 
sequent mortgages,  but  is  not  good  as  against  mortgages  prior  to 
such  contract.     There  has  been  a  great  deal  of  litigation  on  these 

rights  of  a  contractor.' 

I 

created  by  statute  in  Wisconsin  passes  in  the  receiver's  hands.    Central  T.  Co. 

title.    Railroad  v.  James,  6  Wall.,  750  v.  N.  Y.,  etc.,  E.  R.,  110  N.  Y.,  250  (1888); 

(1867).    Where  judgments  are  liens  the  State  «.  R  E,  Com'rs,  41  N.  J.  L.,  235 

one    prior   in   time  is  prior  in  right  (1879). 

When  enforced  in  equity  without  mak-  ^  Where  a  street  railway  is  being  forc- 
ing the  latter  a  party,  the  latter  judg-  closed  the  city  has  no  lien  for  the  ex- 
raent  creditor  may  redeem.  An  execu-  pense  of  grading  and  macadamizing  be- 
tion  sale  on  the  second  judgment  gave  tween  the  rails,  and  the  receiver  will 
no  priority  over  the  first  judgment,  not  be  ordered  to  pay  it  Union  L.  & 
Howard  v.  Milwaukee,  etc.,  R'y,  7  Bisa,  T.  Co.  v.  Southern  t!al.,  etc.,  Co.,  49  Fed. 
73  (1875).  A  judgment  as  a  lien,  be-  Rep.,  267  (1892).  A  bond  given  by  a 
comes  such  only  when  judgment  is  ob-  street  railroad  to  the  city  in  regard  to 
tained  before  foreclosure.  Burlington,  damages  is  not  a  lien,  and  upon  fore- 
etc,  R  R  u.  Verry,  48  Iowa,  458  (1878) ;  closure  of  a  mortgage  on  the  road  the 
'  White  V.  Keokuk,  etc.,  R  R,  52  Iowa,  city  will  not  be  allowed  to  become  a 
97  (1879).  party.     Farmers'  L.  &  T.  Co.  v.  New 

I  The  lien  of  the  state  for  taxes  is  Rochelle,  etc.,  R'y,  57  Hun,  376  (1890). 
ahead  of  all  other  liens,  except  jthose  ^  Dunham  i\  Cincinnati,  etc.,  R'y,  1 
for  judicial  costs.  The  court  will  not  Wall.,  254  (1868);  Galveston  R  R  v. 
allow  a  sale  of  parts  of  the  property  for  Cowdrey,  11  Wall.,  459,  480  (1870).  A 
taxes,  but  will  see  to  it  that  on  the  final  provision  in  a  mortgage  that  the  pro- 
distribution  the  taxes  are  paid  first  ceeds  from  the  bonds  shall  be  expended 
Georgia  v.  Atlantic,  etc.,  R  R.,  3  Woods,  only  upon  the  assent  of  one  of  the  trust- 
434  (1879).  The  court  will  order  the  re-  ees  does  not  give  a  construction  con- 
ceiver  to  pay  the  taxes  upon  the  property  tractor   a    lien    upon    such   proceeds, 
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The  creditors  of  a  railroad  corporation  have  no  claim  to  come  in 
ahead  of  the  bondholders  after  foreclosure  is  commenced,  even 


although  the  trustee  assented  to  the 
contract  Dillon  v.  Barnard,  31  Wall., 
430  (1874).  A  contractor's  lien  for  con- 
struction work  does  not  exist  merely  be- 
cause he  still  has  possession  of  the  work. 
Ambiguous  words  in  the  contract,  such  as 
entitled  to  the  earnings  "dui-ing  con- 
struction" and  "  until  accepted,"  give  no 
lien.  Wright  v.  Kentucky,  etc.,  R'y, 
117  U.  S.,  73  (1886).  Where  a  contractor 
is  in  possession  of  a  railroad  and  holding 
it  until  paid  therefoi",  and  is  forcibly 
ejected  by  the  company,  he  may  recover 
possession  by  action  of  forcible  entry  and 
detainer.  Iron  Mountain,  etc.,  R.  R  u 
Johnson,  119  U.  S.,  608  (1887).  "What- 
ever is  the  rule  applicable  to  locomotives 
and  cars,  and  loose  property  susceptible 
of  separate  ownership  and  of  separate 
liens,  and  to  real  estate  not  used  for 
railroad  purposes,  as  to  their  being  un- 
affected by  a  prior  mortgage  given  by  a 
railroad  company  covering  after-ac- 
quired property,  it  is  well  settled,  in  the 
decisions  of  this  court,  that  rails  and 
other  articles  which  become  affixed  to 
and  a  part  of  a  railroad  covered  by  a 
prior  mortgage  will  be  held  by  the  lien 
of  such  mortgage  in  favor  of  bona  fide 
creditors,  as  against  any  contract  be- 
tween the  furnisher  of  the  property  and 
the  railroad  company."  A  mortgage 
takes  precedence  over  a  contract  giving 
a  lien  on  a  fcridge.  Porter  v.  Pittsburg 
Steel  Co.,  133  U.  S.,  367  (1887) ;  Porter  v. 
Pittsburg  Steel  Co.,  ISO  U.  S.,  649  (1887). 
There  is  no  lien  for  construction  work 
done  for  a  water-works  company. 
Wood  v.  Guarantee,  etc.,  Co.,  138  TJ.  S., 
416  (1888).  The  special  lien  of  contract- 
ors is  subordinate  to  an  old  general 
mortgage  covering  after-acquired  prop- 
erty. Thompson  v.  White,  etc.,  R.  R., 
133  U.  S.,  68  (1889).  By  claiming  a  me- 
chanic's lien  under  the  statute  a  person 
waives  any  common-law  lien.  Giving 
up  possession  gives  up  any  common-law 
lien,     There  can  be   no  common-law 
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lien  on  real  estate.  Vane  v.  Newcombe, 
132  U.  S.,  320  (1889).  After  a  mortgage 
has  been  recorded,  the  corporation  can- 
not by  contract  give  to  a  contractor  a 
lien  prior  to  the  mortgage  on  property 
upon  which  such  contractor  thereafter 
constructs  a  wharf.  Contractors  can- 
not obtain  a  prior  lien  even  though  they 
retain  possession.  Toledo,  etc.,  R.  R.  v. 
Hamilton,  184  TJ.  S.,  396  (1890).  A  con- 
tractor and  constructor  of  a  railroad  is 
given  no  lien  in  priority  t6  the  mortgage 
on  the  theory  that  he  gave  value  to  the 
mortgage  and  created  the  property.  Id. 
Contractors  and  creditors  whose  debts 
were  created  for  money,  labor  or  ma- 
terials used  in  the  improvement  acquire 
no  legal  or  equitable  claim  to  displace  or 
subordinate  the  lien  of  the  mortgage  for 
their  protection.  HoUister  v.  Stewart, 
111  N.  Y.,  644,  663  (1880).  A  contractor 
cannot  claim  a  lien  as  against  a  mortgage 
duly  made  before  the  contract.  Reed's 
Appeal,  16  Atl.  Rep.,  100  (Pa.,  1888).  A 
contractor's  right  of  possession  of  the 
road  by  contract  and  of  the  profits  until 
the  road  is  completed  is  waived  in  favor 
of  a  mortgage  subsequent  in  time  where 
the  contractor  has  taken  and  sold  many 
of  the  bonds  secured  by  it  and  the  mort- 
gage provides  for  possession  by  the 
trustee  in  case  of  default  Allen  v.  Dal- 
las, etc.,  R.  R.,  8  Woods,  316  (1878).  A 
contractor  constructing  a  telegraph  line 
has  no  lien  thereon  although  he  retains 
possession.  A  contractor  has  no  lien 
under  the  Indiana  statute  giving  a  lien 
to  employees.  Bankers',  etc.,  Tel.  Co.  v. 
Bankers',  etc.,  Tel.  Co.,  37  Fed.  Rep.,  586 
(1886).  Although  a  receiver  has  been 
directed  to  carry  out  unfulfilled  con- 
tracts of  the  corporation,  yet  this  does 
not  give  the  contractor  a  lien  on  the 
corporate  assets  for  the  part  of  the  con- 
tract that  is  already  fulfilled.  Olyphant 
V.  St  Louis,  etc.,  Co.,  38  Fed.  Rep.,  169 
(1884).  A  provision  that  the  moneys  re- 
ceived from  the  sale  of  the  bonds  shall 
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though  such  creditors  advanced  the  money  which  enabled  the  com- 
pany to  continue  business.* 

The  mortgage  is  not  affected  by  contracts  of  the  mortgagor  made 
after  the  mortgage  was  given.  This  is  necessarily  the  rule.  Other- 
wise the  mortgagor  would  be  in  a  position  to  barter  away  all  the 
rights  of  the  mortgagee.  The  mortgagee  is  not  bound  by  subse- 
quent contracts  of  the  mortgagor,  whether  those  contracts  are 
leases,  sales,  mortgages,  guaranties,  traffic  contracts  or  debts.^  !N"or 


be  disbursed  only  on  the  consent  of  one 
of  the  trustees  does  not  give  a  contractor 
a  lien  on  the  fund,  his  contract  not  pro- 
viding for  any  such  lien.  Dillon  v. 
Barnard,  1  Holmes,  386  (1874).  A  sub- 
contractor has  no  lien  on  the  bonds 
with  which  the  contractor  was  to  be 
paid.  Coe  v.  East,  etc.,  R  R.,  53  Fed. 
Rep.,  531  (1893).  Where  a  contractor 
taking  stock  and  bonds  in  payment  for 
work  subcontracts  the  work  for  the 
stock  and  then  forecloses  the  mortgage 
and  buys  the  property  in,  the  subcon- 
tractor cannot  hold  him  liable  for  the 
stock.  MoLane  v.  King,  144  U.  S.,  260 
(1893).  See,  also,  3  Central  L.  J.,  Ill, 
739,  739,  772,  838 ;  3  Woods,  441.  A  con- 
struction company  in  possession  of  a 
road  and  operating  it  may  give  a  mort- 
gage on  the  rolling  stock  before  turning 
the  rofed  over  to  the  railroad  company. 
Hardin  v.  Iowa,  etc.,  Co.,  43  N.  W.  Rep., 
543  (Iowa,  1889).  The  mortgagee  of  a 
corporation  is  not  chargeable  with 
knowledge  of  facts  appearing  on  its 
records  in  regard  to  the  title  to  the  prop- 
erty. Blair  v.  St.  Louis,  etc.,  R.  R,  35 
Fed.  Rep.,  684  (1885).  Contractors' 
claims  for  work  performed,  whether 
performed  before  or  after  the  mortgage 
was  given,  are  second  to  the  mortgage. 
Tommey  v.  Spartanburg,  etc.,  R  R,  4 
Hughes,  640  (1881);  S.  C,  7  Fed.  Rep., 
429.  A  railroad  contractor  may  enforce 
his  construction  contract  with  a  railroad 
corporation,  although  he  made  it  with 
the  president  and  the  board  of  directors 
did  not  pass  upon  it,  where  the  con- 
tractor proceeded  to  perform.  The  con- 
tractor was  justiiied  in  stopping  work 
when  he  was  not  paid  according  to  the 


contract.    Cunningham  v.  Massena,  etc., 
R  R,  63  Hun,  439  (1893). 

'  A  city  which  has  loaned  funds  to  a 
railroad  in  order  to  complete  it  cannot 
claim  payment  in  preference  to  mort- 
gage bondholders.  Farmers'  L.  &  T.  Co. 
v..  L.  C.  etc.,  R'y,  4  Fed.  Rep.,  184  (1880). 
The  mere  fact  that  money  loaned  to  a 
railroad  corporation  was  exptended  in 
payment  of  interest  on  its  first-mortgage 
bonds  or  of  operating  expenses  does 
not  entitle  the  lender  to  preference  over 
the  first-mortgage  bonds  by  way  of  sub- 
rogation, or  on  the  ground  of  superior 
equities.  Morgan's,  etc.,  Co.  v.  Texas, 
etc.,  R'y,  137  U.  S.,  173  (1890).  Where  a 
bank  loans  a  large  sum  of  money  to  a 
railroad  just  before  the  latter  is  fore-, 
closed,  the  bank  comes  in  as  a  general 
ci'editor  only.  Penn  v.  Calhoun,  121 
TJ.  S.,  251  (1887) ;  In  re  Kelly  v.  Receiver, 
5  Fed.  Rep.,  846  (1881).  But  a  surety 
who  enables  the  receiver  to  preserve  the 
property  will  be  paid  before  the  bond- 
holders. Union  T.  Co.  v.  Morrison,  125 ' 
U.  S.,  591  (1888).  A  person  advancing 
money  to  keep  the  company  afloat  has 
no  priority.  In  re  Regents',  etc.,  Co., 
L.  R,  3  Ch.  D.,  411  (1875). 

2  The  mortgagee  coming  in  by  su- 
perior title  takes  the  subject  of  his  mort- 
gage clear  of  all  obligations  contracted 
by  the  mortgagor,  whether  personal  to 
himself  or  relating  to  his  management 
of  the  property.  Ellis  v.  Boston,  eta, 
R  R,  107  Mass.,  136  (1871).  A  con- 
tract whereby  a  mortgagor  company 
guaranties  a  certain  income  to  a  bridge 
company  does  not  bind  the  mortgagee, 
the  guaranty  having  been  made  after 
the  mortgage  was  given.    Nor  does  it 
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is  the  mortgage  subject  to  the  contracts  existing  prior  to  the  mort- 
gage, except  in  cases  where  the  mortgage  is  in  fraud  of  creditors 
or  is  taken  with  notice  of  prior  liens,  or  is  a  mortgage  given  upon 
one  corporation  buying  out  another.' 


bind  a  mortgagee  ■whose  mortgage  was 
subsequent  to  the  date  when  the  guar- 
anty was  made.  Newport,  etc.,  Co.  v. 
Douglass,  12  Bush  (Ky.),  673,  719  (1877). 
The  mortgagee  does  not,  by  failing  to 
commence  foreclosure  as  soon  as  there 
•is  default,  thereby  enable  all  debts  iii- 
curred  after  such  default  to  come  in 
ahead  of  the  mortgage.  Blair  v.  St. 
Louis,  etc.,  R.  R,  23  Fed.  Rep.,  471 
(1884).  Damages  for  breach  of  a  con- 
tract by  a  railroad  to  continue  a  switch 
does  not  take  precedence  of  a  mortgage. 
Central  T.  Co.  v.  Wabash,  etc.,  E'y,  33 
Fed.  Rep.,  566  (1887).  Where  a  receiver 
has  gone  into  possession,  an  employee 
having  a  long-time  contract  of  employ- 
ment is  entitled  to  damages,  and  the 
amount  will  be  ascertained  by  the 
court's  directing  an  issue  to  be  tried. 
Spader  v.  Mural,  etc.,  Co.,  20  Atl.  Rep., 
378  (N.  J.,  1890).  A  traffic  contract  con- 
taining a  provision  that  for  a  breach 
thereof  the  other  party  shall  have  a  lien 
for  damages  on  the  railroad,  its  equip- 
ment and  income  is  not  a  lien  running 
with  the  land.  It  is  good  as  between 
the  parties,  but  does  not  bind  third  per- 
sons into  whose  hands  the  property  has 
passed,  mortgagee  or  lessee.  It  does 
not  convey  any  title  or  secure  any  par- 
ticular sum  of  money.  Des  Moines,  etc., 
R.  R.  V.  Wabash,  etc.,  R'y,  135  U.  S.,  576 
(1890).  An  agreement  of  a  railroad 
with  an  express  company  to  do  certain 
things,  for  which  the  latter  loans  the 

"  former  a  sum  of  money,  gives  no  pre- 
cedent lien  over  a  mortgage.    Express 

•Co.  V.  Railroad,  99  U.  S.,  191  (1878).  The 
contract  price  of  steel,  part  of  which 
had  been  delivered  when  the  receiver 
was  appointed,  has  no  priority.  Olyphant 
V.  St.  Louis,  etc.,  Co.,  2,8  Fed.  Rep.,  739 
(1886).  To  same  effect  on  breach  of 
contract  in  regard  to  a  switch-line, 
Central  T.  Co.  v.  Wabash,  etc.,  R'y,  33 
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id.,  566  (1887).  See,  also,  oh.  LII.  A  lease 
of  the  railroad  by  the  mortgagor  sub- 
sequently to  the  mortgage  does  not  pre- 
vent foreclosure  of  the  equity  of  re- 
demption and  of  the  leasehold  interest. 
Hale  V.  Nashua,  etc.,  R.  R.,  60  N.  H.,  333 
(1880).  In  Elmira,  etc.,  Co.  v.  Erie  R'y, 
S6  N.  J.  Eq.,  284  (1875),  the  receiver  cut 
off  the  contract  right  of  another  com- 
pany to  run  i^s  cars  over  the  receiver's 
tracks,  such  company  being  in  an-ears 
of  rent  and  having  been  notified  of  the 
receiver's  intention. 

'  Mortgagees  of  a  railroad  are  charge- 
able with  notice  of  contracts  which  the 
deed  of  the  road  to  the  railroad  com- 
pany expressly  refeiS  to  and  is  subject 
to.  Central  T.  Co.  v.  Wabash,  etc.,  R'y, 
29  Fed.  Rep.,  546  (1886).  A  creditor  of  a 
corporation  owning  an  uncompleted 
railroad  cannot  claim  a  lien  thereon 
prior  to  that  of  the  mortgage  of  a  sub- 
sequent corporation  which  purchased 
the  road,  when  there  never  was  any 
record  evidence  of  any  lien  and  the 
subsequent  corporation  had  no  actual 
notice  of  the  claim.  Blair  v.  St  Louis, 
etc.,  R.  R.,  27  Fed.  Rep.,  176  (1886).  A 
covenant  in  a  lease  that  damages  for  a 
breach  thereof,  etc.,  shall  be  a  lien  upon 
the  railroad  is  not  a  lien  or  obligation 
running  with  the  land.  Des  Moines,  etc., 
Co.  V.  Wabash  R'y,  135  U.  S.,  576  (1890). 
A  claim  against  one  company,  which  is 
assumed  by  another  company  upon 
the  latter  company  buying  out  the 
former,  is  not  to  be  paid  out  of  the  assets 
of  the  latter  company  in  preference  to 
a  mortgage  upon  all  of  its  property. 
Fogg  V.  Blair,  133  U.  S.,  534  (1890).  Con- 
cerning this  last  principle  of  law,  see  ch. 
XL,  siipra.  Rails  laid  down  under  an 
agreement  that  title  should  not  pass 
until  they  are  paid  for  belong  to  the 
vendor  until  such  payment  is  made, 
even  as  against  a  subsequent  mortgage 
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The  mortgagee  cannot  collect  by  action  or  distress  the  rental 
on  a  lease  made  subsequently  to  the  mortgage.' 

Damages  for  injuries  to  freight  or  persons  prior  to  the  trustee 
or  receiver  taking  possession  cannot  be  collected  prior  to  the  pay- 
ment of  the  bonds,  if  not  collected  before  such  possession  is  taken.^ 

§  861.  The  "  six-months  rule  "  to  the  effect  that  labor  and  supply 
claims  arising  within  six  months  prior  to  a  receiver  heing  appointed 
will  be  paid  out  of  the  income  received  iy  the  receiver. — When  a  re- 
ceiver of  a  railroad  is  appointed  he  commences  at  once  to  take  the 
income  from  the  operation  of  the  road.  This  income  at  first  is  due 
largely  to  supplies  furnished  and  labor  done  prior  to  the  receiver- 
ship. Accordingly  it  is  but  just  that  such  claims,  for  a  reasonable 
length  of  time  prior  to  the  receivership,  should  be  paid  out  of  the 
income  received  by  him,  especially  as  that  income  would  have  been 
used  by  the  company  for  that  purpose  if  the  court  had  refused  to 
appoint  a  receiver.  Six  months  have  been  fixed  upon  by  the  courts 
as  the  proper  limit  of  past  time  during  which  labor  and  supply 
claims  enter  into  the  income  received  by  the  receiver.     It  is  true 


•where  the  trustee  of  the  mortgage 
knew  of  the  agreement  Haven  v.  Em- 
ery, 33  N.  H.,  66  (1856).  A  vendor's  lien 
may  be  retained  by  contract  on  pump- 
ing machinery  purchased  by  a  con- 
tractor for  a  corporation,  and  if  the 
corporation  had  notice  thereof  it  takes 
subject  thereto,  although  its  stock  was 
issued  in  payment  therefor  to  the  con- 
tractor. A  mortgage  given  by  the  com- 
pany does  not  take  precedence  over 
such  lien.  New  Chester  Water  Co.  v. 
Holly  Mfg.  Co.,  53  Fed.  Rep.,  19  (1893). 

iTeal  V.  Walker,  111  U.  S.,  242  (1884). 

2  The  court  will  not  authorize  suit 
against  the  receiver  for  injuries  in- 
curred prior  to  the  receivership.  Finance 
Co.  V.  Charleston,  etc.,  R.  E.,  46  Fed. 
Eep.,  508  (1891) ;  In  re  Dexterville,  etc., 
V.  Receiver,  4  id.,  873  (1880).  Claims  for 
damages  for  the  loss  of  grain  three 
years  prior  to  the  receivership  has  no 
priority  over  the  mortgages,  although 
negotiations  for  a  settlement  had  been 
going  on  continuously.  Central  T.  Co.  v, 
Wabash,  etc.,  R'y,  28  Fed.  Rep.,  871 
(1886).  A  claim  for  loss  of  freight  prior 
to  a  receivership  in  a  foreclosure  suit  is 
not  allowed  to  be  paid  before  the  mort- 
gage bondholders  are  paid.    Easton  v. 


Houston,  eta,  R'y,  38  Fed.  Rep.,  12 
(1889).  Damages  due  to  fire  from  the 
locomotives  causing  timber,  etc.,  to  be 
burned,  such  fire  having  occurred  after 
default  in  a  mortgage  but  before  fore- 
closure was  commenced,  cannot  be  paid 
out  of  earnings  in  the  hands  of  the  re- 
ceiver. Hiles  V.  Case,  14  Fed.  Eep.,  141 
(1880).  For  an  injury  occurring  before 
the  receiver  is  appointed  it  is  proper  to 
bring  an  action  against  the  receiver  as 
such,  upon  leave  of  the  court,  in  order 
to  ascertain  the  amount  due.  The  col- 
lection of  the  amount,  however,  will 
follow  the  same  course  as  other  claims 
of  the  same  class.  Combs  v.  Smith,  78 
Mo.,  83  (1883).  A  judgment  commenced 
and  recovered  against  the  company 
after  a  receiver  is  appointed  but  for  in- 
juries before  he  was  appointed  is  not 
enforceable  against  the  receiver.  Hop- 
kins V.  Connel,  2  Tenn.  Ch.,  323  (1875). 
Dapages  recovered  in  an  action  for 
injmnes  incurred  prior  to  the  receiver- 
ship are  not  entitled  to  payment  out  of 
income,  in  preference  to  the  payment 
of  the  mortgage  bondholders.  Centi-al 
T.  Co.  V.  East  Tenn.,  etc.,  R  E,  30  Fed. 
Rep.,  895  (1886).  Concerning  this  last 
case,  see  next  section. 
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that  from  a  strictly  legal  and  equitable  standpoint  this  payment  of 
back  claims  out  of  future  income  is  an  extraordinary  exercise  of 
judicial  power,  but  it  is  justified  and  legalized  on  the  ground  that, 
■unless  the  mortgagee  consents  to  giving  the  receiver  the  power  to 
pay  these  back  claims,  the  court  will  refuse  to  appoint  any  receiver 
at  all,  the  receivership  being  always  a  matter  of  discretion  with 
the  court.'    Such  payments,  however,  are  allowed  from  the  income 


'  Quincy,  etc.,  R.  R.  v.  Humphreys, 
145  U.  a,  83,  103  (1893). 

The  rule  and  reason  of  the  six-months 
rule  laid  down  in  Fosdick  v.  Schall  has 
been  stated  as  follows : 

"  As  I  understand  the  current  of  cases 
■which  began  with  Fosdick  v.  Schall,  99 
U.  S.,  235  (1878),  the  rule  is  this :  "When 
holders  of  railroad  bonds,  secured  by 
mortgage,  come  into  a  court  of  equity 
and  ask,  not  only  the  foreclosure  of  the 
mortgage,  but  also  the  appointment  of 
a  receiver,  into  whose  hands  the  corpo- 
ration shall  be  compelled  to  deliver  all 
its  property,  the  court,  as  a  condition 
precedent  to  granting  this  last  request, 
can  impose  terms  in  reference  to  the 
payment  from  the  income  during  the 
receivership  of  such  outstanding  claims 
as  address  themselves  peculiai-ly  to  the 
protection  of  the  court." 

"This  is  not  a  right  vested  in  em- 
ployees or  in  equity  administered  in 
their  favor.  It  is  a  personal  protection 
given  to  them  by  the  court  ex  gratia, 
moved  thereto  by  the  fact  that  this  class 
depend  upon  their  daily  labor  for  their 
daily  food.^  Afterwards,  when  the  court 
has  assumed  the  administration  of  the 
property,  and  it  appearing  that  there 
are  certain  outstanding  claims  in  the 
hands  of  persons  who  furnished  equip- 
ment materials,  supplies,  or  anything 
■which  tyas  necessary  to  keep  the  rail- 
road a  going  concern,  then  the  court 
administers  an  equity,  and  the  benefits 
of  this  equity  inure  as  well  to  the  orig- 
inal parties  keeping  up  the  road  as  to 
their  assignees." 

Finance  Co.  v.  Charleston,  etc.,  R.  R., 
49  Fed.  Rep.,  693  (1892).  See,  also.  Burn- 
ham  V.  Bowen,  HI  U.  8,,  776  (1884); 
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Miltenberger  v.  Logansport,  etc.,  R'y. 
106  id.,  386  (1882) ;  Union  T.  Co.  v.  111. 
Mid.  R'y,  117  id.,  434  (1886);  Taylor  v. 
Phil.,  etc.,  R.  R.,  7  Fed.  Rep.,  377  (1880). 
Upon  appointing  a  receiver  a  court 
may  impose  such  terms  as  it  sees  fit  in 
regard  to  the  application  of  the  income 
to  labor,  supplies,  improvements,  etc. 
Union  T.  Co.  v.  Souther,  107  U.  S.,  591 
(1882).  An  order  for  the  payment  of 
prior  claims  by  the  receiver  should  be 
made  when  he  is  appointed,  but  if  not 
so  made,  may  be  made  thereafter.  Cen- 
tral T.  Co.  V.  St  Louis,  etc.,  R'y,  41  Fed. 
Rep.,  551  (1890).  These  six-months 
claims  may  be  ordered  paid  by  an  order 
entered  after  the  receiver  is  appointed. 
Blair  v.  St.  Louis,  etc.,  R.  R.,  22  Fed. 
Rep.,  471  (1884).  Certain  car-supply 
debts  incurred  within  two  months 
prior  to  the  receivership  may  be  paid 
by  the  receiver.  Hale  v.  Frost,  99 
U.  S.,  389  (1878).  Persons  furnishing 
rails  which  are  necessary  to  keep  the 
road  running  have  an  equitable  lien 
upon  the  income  of  the  road  in  prior- 
ity to  second  mortgagees  who  have 
caused  a  receiver  to  be  appointed. 
Bound  V.  South  Car.  R'y,  47  Fed.  Rep., 
30  (1891).  The  wages  of  street-car  em- 
ployees for  sixty  days  prior  to  the  com- 
mencement of  foreclosure  will  be  paid 
before  any  payment  is  made  to,  the 
mortgage  bondholders.  Ijtzenberg  v. 
■Jarvis,  etc.,  28  Pac.  Rep.,  871  (Utah,  1892). 
Gas  equipment  and  supplies,  although 
apparently  furnished  a  long  time  prior 
to  the  receivership,  were  allowed  to  be 
paid  from  income  only.  United  S.  T. 
Co.  V.  N.  Y.,  etc.,  R'y,  25  Fed.  Rep.,  797 
(1885).  The  rule  that  "  back  claims  "  for 
materials,  labor  and  supplies  may  be  or- 
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Ojlone.     If  the  operation  of  the  road  costs  the  receiver  more  than 
the  income,  he  will  not  be  ordered  to  pay  the  back  claims.    The 


dered  by  the  court  to  be  paid  out  of  the 
income  received  by  the  receiver  and 
sometimes  out  of  the  proceeds  of  the 
sale  was  reviewed,  explained  and  af- 
firmed in  Turner  v.  Indianapolis,  etc., 
R'y,  8  Biss.,  315  (1878),  on  the  ground  that 
the  court  exacted  this  concession  as  a 
condition  of  appointing  a  receiver  at  all, 
and  on  the  ground  that  work  and  sup- 
plies lately  done  and  furnished  were  the 
source  of  the  immediate  income  of  the 
receiver.  Hence  claims  running  back 
as  far  as  the  state  statute  for  liens  for 
supplies  and  labor  are  allowed,  such  a 
rule  by  analogy  being  just  The  decision 
in  Skiddy  v.  Atlantic,  etc.,  E.  E.,  3 
Hughes,  320  (1878),  refusing  payment  of 
past-due  wages,  and  of  steel  rails  and 
supplies,  was  reversed  in  Duncan,  etc., 
V.  Atlantic,  etc.,  R.  R.,  4  Hughes,  135, 
151  (1880).  Admissions  contained  in  the 
books  of  the  corporation  may  be  suffi- 
cient proof  of  a  claim  where  thei"e  is  no 
contest  Blair  v.  St.  Louis,  etc.,  R.  R,  22 
Fed.  Rep.,  471  (1884).  In  the  case  Dow  v. 
Memphis,  etc.,  R  R,  20  Fed.  Rep.,  260  . 
(1884),  the  court  appointed  a  receiver 
subject  to  the  following  terms,  which  the 
mortgagee  was  compelled  to  assent  to : 
That  the  debts,  if  any.  due  from  the  rail- 
road company  for  ticket  and  freight 
balances ;  and  for  work  and  labor  per- 
formed by  its  employees  and  laborers ; 
and  for  supplies  and  materials  furnished 
for  equipping,  operating,  repairing  or 
improving  the  road ;  and  all  obligations 
incurred  in  the  transportation  of  pas- 
sengers and  freight,  or  for  injuries  to 
person  or  property,  which  have  accrued 
within  six  months  last  past,  shall  be 
paid  by  the  receiver  out  of  the  earnings 
of  the  road.  Construction  work  done 
more  than  six  months  prior  to  the  ap- 
pointment of  a  receiver  does  not  entitle 
]the  contractor  to  priority  in  payment 
over  the  bondholders.  In  re  Kelly,  5 
Fed.  Rep.,  846  (1881).  The  vendor  of  a 
locomotive  to  the  company  more  than 


six  months  prior  to  the  receivership  has 
no  priority.  Manchester,  etc.,  Works  v. 
Truesdale,  46  N.  W.  Rep.,  301  (Minn., 
1890).  Ordinarily  no  claim  older  than 
six  months  prior  to  the  appointment  of 
the  receiver  will  be  paid  in  preference 
to  the  mortgage.  Blair  v.  St.  Louis, 
etc.,  R'y,  23  Fed.  Rep.,  471  (1884).  The 
court  will  not  order  to  be  paid  out  of 
tbe  property  damages  for  injuries,  al- 
though such  injuries  occurred  within 
the  six  months.  It  being  uncei'tain 
whether  the  income  will  suffice  for  other 
prior  claims,  the  court  ordered  an  ascer- 
tainment of  the  damages  and  author- 
ized an  application  thereafter.  Farmers' 
L.  &  T.  Co.  V.  Green  Bay,  etc.,  R'y,  45 
Fed.  Rep.,  664  (1891).  The  six-months 
rule  does  not  apply  and  protect  a  mer- 
chant who  supplies  rations  to  the  em- 
ployees and  obtains  his  pay  from  the 
company.  Finance  Co.  v.  Charleston, 
etc.,  R.  R,  49  Fed.  Rep.,  693  (1893).  Sup- 
plies for  bridges,  side-tracks  and  repairs 
furnished  after  default  in  payment  of 
interest  are  entitled  to  payment  out  of 
earnings  before  the  mortgages  although 
two  years  intervened  before  foreclosure. 
Blair  v.  St.  Louis,  etc.,  R'y,  23  Fed.  Rep., 
704  (1885) ;  Id.,  22  id.,  769  (1885).  The 
assignee  of  those  claims  which  are  pay- 
able by  a  receiver  may  collect.  Union 
T.  Co.  V.  Walker,  107  U.  S.,  596  (1882) ; 
Burnham  v.  Bowen,  111  id.,  776'  (1884). 
An  attorney  cannot  claim  payment 
from  the  income  of  the  receiver  on  a 
bill  due  to  such  attorney  a  year  and  a 
half  prior  to  the  receivership.  But  an 
attorney  whose  salary  came  due  a  short 
time  prior  to  the  receivership  may  ob- 
tain payment  from  the  receiver!  A  per- 
son paying  a  judgment  against  the  com- 
pany a  short  time  prior  to  the  receiver- 
ship under  an  agreement  of  the  company 
to  repay  to  him  the  amount  has  no 
right  to  payment  from  the  receiver's 
funds.  Blair  v.  St.  Louis,  etc,  R  R,  23 
Fed.  Rep.,  521  (1885).    Nor  is  a  surety 
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money  received  upon  the  foreclosure  of  the  property  will  not  be 
used  to  pay  such  back  claims,  except  to  the  extent  that  the  receiver 


on  an  appeal  bond  given  to  allow  an 
appeal  by  the  company.  Id.,  533.  As  to 
the  attorney's  fees  compare  S.  C.,.20  Fed. 
Rep.,  351  (1884).  Douglass  v.  Cline,  etc., 
13  Bush,  609  (1877),  seems  to  have  been 
the  first  of  the  cases  laying  down  the 
six-months  rule.  A  claim  for  damages 
to  freight  incurred  three  years  prior  to 
the  receivership  are  not  collectible  from 
the  receivers,  although  negotiations  for 
a  settlement  have^been  pending  during 
all  that  time.  Central  T.  Co.  v.  Wabash, 
etc.,  E'y,  28  Fed.  Rep.,  871  (1886).  Dam- 
ages for  breach  of  contract  do  not 
come  within  the  rule.  Id.,  33  id.,  566 
(1887).  Judgment  creditors  of  a  rail- 
road which  was  sold  to  the  mortgagor 
corporation  have  no  equitable  claim  on 
the  receiver's  assets.  Hervey  v.  Illinois 
Mid.  R'y,  28  id.,  169  (1884).  Concerning 
claims  for  breach  of  contract  generally 
in  such  cases  as  these,  see  §  860.  The 
six-months  rule  was  applied  in  Farmers' 
L.  &  T.  Co.  V.  Vicksburg,  etc.,  R.  R.,  38 
id.,  778  (1888).  A  lawyer  employed  by 
the  company  before  the  foreclosure  has 
no  lien  ahead  of  the  bonds,  but  if  he  is 
employed  on  a  salary  he  may  be  paid 
like  other  employees  for  ninety  days' 
time  prior  to  foreclosure.  Finance  Co., 
etc.,  V.  Charleston,  etc.,  R.  R.,  53  Fed. 
Rep.,  536  (1892).  Legal  services  ren- 
dered two  years  prior  to  the  receiver- 
ship will  not  be  paid  in  preference  to 
bonds.  Finance  Co.,  etc.,  t;. -Charleston, 
etc.,  R  R.,  53  Fed.  Rep.,  678  (1893).  The 
attorneys  for  a  railroad  company  which 
is  resisting  foreclosure  on  the  ground 
that  the  bonds  are  invalid  will  not  be 
allowed  compensation  out  of  the  receiv- 
er'sfunds.  Union  L.  &T.  Co.  v.  Southern, 
etc.,  Co.,  51  Fed.  Rep.,  106  (1892).  Unless 
the  attorney  obtains  decree  or  judgment 
or  succeeds  in  bringing  a  fund  into 
court,  he  has  no  lien  and  the  court  can- 
not order  payment  to  him.  Lehman  v. 
Tallassee  Mfg.  Co.,  64  Ala.,  567, 602  (1879). 
The  court  in  the  case  of  Farmers'  L.  & 
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T.  Co.  V.  Kansas  City,  etc.,  E.  R.,  53  Fed. 
Rep.,  182  (1892),  refused  to  appoint  a  re- 
ceiver until  the  trustee  assented  that  the 
payment  of  all  debts  for  work,  labor  and 
materials,  machinery,  fixtures  and  sup- 
plies, incurred  in  the  building,  equipping 
and  operating  the  road,  also  debts  for 
ticket  and  freight  balances,  also  liabil- 
ities incurred  in  transporting  freight 
and  passengers,  including  damages, 
should  be  paid  in  preference  to  the 
mortgage  debt,  including  all  such  claims 
and  debts  from  the  time  of  the  execu- 
tion of  the  mortgage,  January  2,  1888, 
to  the  date  of  the  appointment  of  the 
receiver,  March,  1890.  The  court  also 
required  the  express  assent  of  the  trust 
company  as  well  as  the  assent  of  coun- 
sel. The  court  said:  "Preferential 
debts,  it  is  commonly  said,  are  those 
which  have  aided  to  conserve  the  prop- 
erty, and  have  been  contracted  within 
some  reasonable  period.  But  just  what 
debts  aid  to  conserve  the  property,  and 
what  length  of  time  will  bar  them,  is 
not  very  clear  upon  the  authorities  and 
depends  largely  upon  the  circumstances 
of  each  particularlar  case.  There  is  no 
fixed  rule  barring  preferential  debts 
contracted  more  than  six  months  before 
the  appointment  of  the  receiver.  'Thei-e 
is  no  'six  months'  rule."  Reviewing 
the  cases.  The  court  also  said :  And  it 
is  an  error  to  suppose  that  such  debts 
can  only  be  given  priority  where  there 
has  been  a  diversion  of  the  income  of 
the  road ;  nor  is  it  true  that  they  can 
only  be  paid  out  of  the  earnings  of  the 
road,  and  cannot  be  made  a  charge  on 
the  corpus  of  the  property.  A  diversion 
of  the  income  is  not  essential  to  give 
them  priority,  and  they  may  be  made  a 
charge  on  the  corpus  of  the  estate  if  the 
earnings  are  not  sufflcient  to  pay  them. 
.  .  .  "  Nor  is  it  essential  tliat  the  order 
for  the  payment  of  preferential  debts 
should  be  made  at  the  time,  and  as  a 
condition  of  appointing  a  receiver.  The 
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has  used  the  income  for  the  improvement  of  the  mortgaged  prop- 
erty so  sold.' 

A  recent  case  has  intimated,  however,  that  the  six-months  rule 
will  be  applied  irrespective  of  the  income,  and  that  it  should  be 
applied  whether  a  receiver  is  appointed  or  not.  Such  an  intimation, 
however,  cannot  be  commended.''    The  six-months  rule  applies  to 


better  practice  is  to  do  so,  but  if  such 
an  order  is  not  then  made,  it  may  be 
made  afterwards." 

1  In  regard  to  certain  debts  to  be  paid 
in  prioi-ity  to  mortgage  bondholder^, 
"  The  rule  governing  in  all  these  cases 
was  stated  by  Chief  Justice  Waite,  in 
Burnham  v.  Bowen,  111  U.  S.,  776,  783, 
as  follows:  'That  if  current  earnings 
are  used  for  the  benefit  of  mortgage 
creditors  before  current  expenses  are 
paid,  the  mortgage  security  is  charge- 
able in  equity  with  the  restoration  of 
the  fund  which  has  been  thus  improp- 
erly applied  to  their  use.'  There  has 
been  no  departure  from  this  rule  in  any 
of  the  cases  cited ;  it  has  been  adhered 
to  and  re-afBrmed  in  them  all."  St 
Louis,  etc,  E.  R.  v.  Cleveland,  etc.,  E'y> 
125  U.  a,  658,  673  (1888) ;  Union  T.  Co. 
V.  111.  Mid.  E'y,  117  id.,  434  (1886).  The 
six-months  rule  does  not  allow  payment 
out  of  the  corpus  of  the  property  for 
materials  used  in  the  construction  of 
the  road  more  than  six  months  prior  to 
the  i-eceivership,  there  being  no  proof 
of  a  diversion  of  the  incoma  American 
L.  &  T.  Co.  V.  East,  etc.,  R.  E.,  46  Fed. 
Eep.,  101  (1891).  In  the  case  of  United 
States  T.  Co.  v.  N.  Y.,  etc.,  E'y,  25  Fed. 
Eep.,  800  (1885),  the  court  .refused  to  al- 
low payment  of  claims  for  more  than 
three  months  prior  to  the  receivership, 
it  being  shown  that  the  running  ex- 
penses of  the  company  exceeded  the 
receipts.  Labor  claims  incurred  prior 
to  the  appointment  of  a  receiver  in  fore- 
closure are  not  entitled  to  payment  be- 
fore the  mortgage  bondholders.  Metro- 
politan Trust  Co.  V.  Tonawanda,  etc., 
E.  R,  103  N.  T.,  845  (1886),  reversing  40 
Hun,  80.  It  is  an  extraordinary  case 
that  will  make  any  of  the  six-months 
claims  a  lien  upon  the  corpus  of  the 


property.  Ordinarily  they  are  to  be  paid 
from  the  income.  Blair  v.  St  Louis,  etc., 
R  R,  33  Fed.  Rep.,  471  (1884) ;  Id.,  35  id., 
232  (1885).  Counsel  of  the  company 
prior  to  the  receivei'ship  will  be  allowed 
pay  as  a  "  labor  claim."  Railroad  ties 
furnished  prior  to  the  receivership  can- 
not be  paid  for  out  of  the  corpus  of  the 
estate.  Baj'liss  v.  Lafayette,  etc.,  R  R, 
9  Biss.,  90  (1879).  Claimants  for  labor, 
supplies  and  materials  within  six 
months  prior  to  the  commencement  of 
foreclosure  may  be  paid  out  of  the  in- 
come prior  to  payment  to  the  bond- 
holders, where  such  labor,  etc.,  was- 
necessai-y  to  keep  the  road  running,  and 
may  be  paid  out  of  the  property  itself 
to  the  extent  that  the  past  six  months' 
earnings  have  been  paid  to  the  bond- 
holders, or  in  making  permanent  im- 
provements. Finance  Co.  v.  Charleston, 
etc.,  R  R.,  48  Fed.  Rep.,  188  (1891);  Cal- 
houn V.  St  Louis,  etc.,  R'y,  14  id.,  9 
(1880).  An  appeal  will  lie  from  an  order 
directing  the  receiver  to  pay  certain 
sums  out  of  the  proceeds,  of  the  sale. 
Rome,  etc.,  Co.  v.  Sibert,  12  S.  Eep.,  69 
(Ala.,  1893).  In  1864  Judge  Drummond, 
in  Denniston  v.  Chicago,  etc.,  R  R,  4 
Biss.,  414,  refused  to  order  the  payment 
of'  claims  for  supplies  out  of  the  fund 
realized  at  the  sale. 

2  In  the  case  of  Farmers'  L.  &  T.  Co. 
V.  Kansas  City,  etc.,  R  R,  53  Fed.  Rep., 
183  (1893),  the  court  said  in  a  dictum: 
"  It  is  not  to  be  implied  from  what  is 
here  said  that  a  mortgagee  of  a  railroad 
can  escape  the  payment  of  preferential 
debts  by  a  foreclosure  of  his  mortgage 
without  asking  for  a  receiver.  Liabili- 
ties of  a  railroad  company  which  fall 
within  the  definition  of  preferential 
debts  have  priority  over  a  niortgnge  on 
its  road,  without  regard  to  the  question 
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railroads  only.     It  does  not  apply  to  manufacturing  and  other 
companies.' 


of  receivership ;  "  the  court  saying  also 
that  the  supreme  court  of  the  United 
States,  "  in  numerous  later  cases  for  the 
foreclosure  of  i-ailroad  mortgages,  has 
recognized  the  justice  and  necessity  of 
modifying  the  common-law  rule  as  to 
the  priority  of  liens,  and  adopted  to  a 
limited  extent,  as  applicable  to  suits  for 
the  foreclosure  of  railroad  mortgages, 
some  of  the  principles  of  the  maritime 
law." 

1  The  rule  that  claims  arising  within 
six  months  prior  to  the  receivership  may 
be  paid  by  the  receiver  is  not  applica- 
ble to  manufacturing  corporations.  Fi- 
delity Ins.,  etc.,  Co.  v.  Shenandoah,  etc., 
Co.,  42  Fed.  Eep.,  373  (1889).  The  principle 
that  six  months'  back  wages,  etc.,  will 
be  paid  before  mortgage  bondholders  of 
a  railroad  are  paid  does  not  apply  to 
manufacturing  corporations.  Seventh, 
etc..  Bank  v.  Shenandoah,  etc.,  R.  R,  35 
Fed.  Eep.,  436  (1887).  The  six-months 
rule  applies  to  railroads  only.  It  does 
not  apply  to  steamship  lines.  Bound  v. 
South  Car.  R'y,  50  Fed.  Rep.,  813  (1892). 


Material  furnished  for  construction  of 
works  are  not  paid  for  upon  foreclosure 
of  a  mortgage  in  preference  to  the  mort- 
gage. The  six-months  rule  applies  only 
to  operating  material.  So  held  as  re- 
gards meters  for  a  gas  plant  which  was 
afterwards  foreclosed.  Reyburn  v.  Con- 
sumers', etc.,  Co.,  29  Fed.  Rep.,  561  (1887). 
In  the  foreclosure  of  a  mortgage  given 
by  any  corporation,  even  though  not  a 
railroad,  the  court  may  order  the  re- 
ceiver to  pay  employees  in  full  for  serv- 
ices rendered  within  six  months  prior  to 
his  appointment.  Olyphant  v.  St.  Louis, 
etc.,  Co.,  23  Fed.  Rep.,  179  (1884).  The 
six-months  rule  cannot  be  applied  to  a 
hotel  company.  Raht  v.  Attrill,  106  N, 
Y.,  433  (1887).  In  the  case  of  Wood  v. 
Guarantee,  etc.,  Deposit  Co.,  138  U.  S., 
416  (1888),  the  court  held  that  no  claims 
arising  against  a  water-works  company 
prior  to  a  receivership  had  any  claim 
upon  the  income  in  his  hands,  and  the 
court  intimated  that  the  six-months 
rule  applied  to  railroad^  only. 
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A.  APPOINTMENT  OF  RECEIVER  —  EFFECT 

AS  TO  TITLE  TO  THE  PKOPEETY. 

§  863.  When  a  receiver  will  be  appointed 
In  behalf  of  a  foreclosing  mort- 
gagee. 

863.  Receivers  upon  the  application  of 

judgment  creditors,  general 
creditors,  the  state,  the  corpo- 
ration itself,  stockholders,  and 
in  other  cases  —  Procedure  in 
making  the  appointment 

864.  Who  will  be  selected  for  receiver. 

865.  A  second  receiver  will  not  be  ap- 

pointed where  one  receivership 
already  exists. 

866.  Levy  of  execution,   attachment 

and  garnishee  process  in  the 
state  after  the  order  for  receiv- 
ership is  made  —  Vesting  of 
titla 

867.  Levy  of  execution,  attachment 

and  garnishee  process  in  an- 
other state  after  a  receivei-ship 
has  been  ordered  in  one  state  — 
Receivers  of  assets  of  a  foreign 
corporation. 

B.  SUITS  AND   CLAIMS   BY   AND    AGAINST 

RECEIVERS. 

§  868.  The  receiver  should  obtain  the 
leave  of  his  court  before  bring- 
ing a  suit 

869.  The  receiver  may  sue  in  other 

courts  of  the  state  or  of  other 
states,  and  in  certain  cases  may 
sue  in  the  federal  courts. 

870.  Suits  which  the  receiver  may  in- 

stitute —  Suits  to  obtain  posses- 
^       sion  of  the    property — Other 
suits  —  Set-off. 

871.  Suits    against    receivers  —  Suits 

pending  at  the  time  of  appoint- 
ment—  Leave  of  court  to  bring 


suit — Levying  upon  property 
in  the  hands  of  the  receivers  — 
"  Strikes  "  against  a  receiver. 

C.  DUTIES  AND    POWERS   OF    RECEIVERS. 

§  873.  Duties  of  a  receiver  —  What  he 
may  do  without  order  of  the 
court  and  what  he'  may  do 
under  order  of  the  court 

873.  Rolling  stock  —  Liability  of  the 

receiver  and  the  fund  for  car 
rentals  —  Purchases  of  rolling 
stock. 

874.  Rent  paid  by  the  receiver  on  lines 

of  railroad  leased  to  him  — 
Royalties,  etc.,  paid  by  the  re- 
ceiver. 

875.  Payment  of  operating  expense, 

car  rentals,  damages,  etc..  in- 
curred during  the  receivership. 
876-77.  Receiver's  certificates — Loans 
of  money  to  the  receiver  — 
Purchasing  on  credit 

D.  LIABILITY,   COMPENSATION,   ACCOUNTS. 

AND   DISCHARGE  OP   RECEIVERS. 

§  878.  A  receiver  is  not  personally  liable 
or  responsible  for  any  debts  in- 
curred or  contracts  made  or 
,  damages  done  by  him  as  re- 
ceiver or  by  his  subordinates 
and  employees  —  He  is  liable 
only  for  personal  misconduct 
or  neglect 

879.  Compensation  of   receivers  and 

allowances  to  them  for  dis- 
bursements for  counsel,  eta 

880.  Accounts  and  accounting  by  re- 

ceivers —  Control  over  his  acts. 

881.  Distribution  by  the  receiver. 
883.  Resignation  and  discharge  of  re- 
ceivers. 


A.  APPOINTMENT  OF  EECEIVER EFFECT  AS  TO  TITLE  TO  THE  PEOP- 

EKTY. 

§  862.  When  a  receiver  will  he  appointed  in  iehalf  of  a  foreclos- 
ing mortgagee. —  Where  the  mortgage  of  a  corporation  is  being 
foreclosed  by  suit  in  equity,  the  court  will  appoint  a  receiver  if  the 
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mortgagor  is  insolvent  and  if  the  mortgage  covers  income  and 
profits,  inasmuch  as  otherwise  the  income  and  profits  will  go  to  the 
mortgagor,'  A  receiver  will  be  appointed  in  behalf  of  a  foreclosing 
mortgagee  where  there  is  danger  that  executions  will  be  levied  on 
the  mortgaged  property  and  thus  dismember  it,  subject  to  the 
mortgage.'  A  receiver  will  also  be  appointed  where  the  mort- 
gagor is  insolvent  and  the  mortgaged  property  is  insufficient  to 
pay  the  mortgage  debt,  and  there  is  danger  of  loss  unless  a  receiver 
is  appointed.'    So  also  where  the  trustee  of  the  mortgage  is  by  its 


'  See  §  853  to  the  effect  that  until  fore- 
closure the  rents  go  to  the  mortgagor. 
Where  the  mortgage  covers  the  income 
and  profits  and  foreclosure    has  been 
commenced  for  default  in  interest,  this 
is  sufiBcient  for  the  appointment  of  a 
receiver,  in  order  to  secure  the  future 
income  and  profits,  even  though  it  is 
not  shown  that  the  security  is  inade- 
quate or  in  jeopardy  or  the  company  in- 
solvent.   Allen  V.  Dallas,  etc.,  R.  E.,  3 
Woods,  316  (1878).     In  the  case  Wiln^er 
V.  Atlanta,  etc.,^B'y,  3  Woods,  409  (1875), 
Judge  Woods  held  that  where  the  mort- 
gage   covered     the    income    and    the 
trustee  was  entitled  to  take  possession 
after  default  but  refused  to  do  so,  and 
the  company  is  being  managed  in  the 
interest  of  another  railroad  company, 
the  court  will  appoint  a  receiver  "  inde- 
pendent of  any  probable  deficiency  of 
the  trust  property  to  pay  the  debts  se- 
cui'ed  by  the  deed  of  trust.    The  appli- 
cation for  a  receiver  in  such  a  case  is 
simply  a  demand  by  the  beneficiaries  of 
the  deed  that  the  trust  be  executed  ac- 
cording to  its  terms.''  Where  the  mort- 
gage covers  the  income,  rents  and  prof- 
it?, and  the  mortgagor  is  insolvent  and 
foreclosure    is    commenced,  a  receiver 
will   be    appointed  as  of   course,  even 
though  the  corporation  denies  the  va- 
lidity of  the  bonds  and  mortgage.     Des 
Moines,   etc.,  Co.  v.  West,  44  Iowa,  33 
(1876).      To     same     effect.    American 
Bridge  Co.  v.  Heidelbach,  94  U.  S.,  798 
(1867),  a  dictum.    See,  also,  Mercantile 
T.  Co.  V.  Missouri,    etc.,  R'y,  36  Fed. 
Eep.,  221  (1888).  •  Although  the  mort- 
gage covers  the  income,  yet  a  receiver 


is  not  a  matter  of  right  during  the  fore- 
closure suit.  The  court  may  compel 
the  company  to  pay  the  profits  into 
court  without  a  receiver  being  ap- 
pointed. "Unquestionably  there  may 
be  a  right  to  foreclose  without  the  right 
to  appoint  a  receiver,  or  change  the 
possession  of  the  property.  This  latter 
depends  upon  the  danger  of  ultimate 
loss  to  the  bondholders  by  permitting 
the  property  to  remain  in  the  possession 
of  its  owners  until  the  final  decree  and 
sale,  if  one  is  to  be  made.''  Mr.  Justice 
Miller  refused  the  application  in  this 
case.  Union  T.  Co.  v.  St  Louis,  etc.,  R. 
R.,  4  Dill.,  114  (1877).  In  the  case  Dow 
V.  Memphis,  etc.,  R.  R,  20  Fed.  Rep.,  360 
(1884),  a  receiver  was  appointed,  the 
mortgage  covering  the  Income  and 
earnings,  and  the  company  being  in- 
solvent. For  an  approved  form  of  an 
order  appointing  a  receiver  and  grant- 
ing an  injunction,  see  3  Hughes,  334- 
337. 

2  A  receiver  will  be  appointed  where 
the  company  is  insolvent  and  has  parted 
with  all  its  bills  receivable  and  available 
assets,  and  there  is  imminent  danger 
that  executions  will  be  levied  on  the 
property  piecemeal.  Matter  of  South. 
Car.  R  R.,  11  Chic.  Leg.  News,  8  (1878). 
See,  also,  Sage  v.  Little,  etc.,  fe.  R,  135 
U.  S.,  361  (1888),  where  a  judgment  cred- 
itor applied. 

'Where  the  mortgagor  company  is 
insolvent  and  interest  is  in  arrears  and 
the  property  is  an  insufficient  security 
and  foreclosuie  has  been  commenced, 
the  court  will  appoint  a  receiver.  Keep 
V.  Mich.,  L.  S.,  etc.  R.  R,  6  Chic.  Leg. 
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terms  authorized  to  take  possession  of  the  property  upon  default, 
but  he  refuses  to  do  so,  the  court  upon  a  foreclosure  suit  will  ap- 
point a  receiver.' 


News,  101  (U.  S.  C.  C,  1873),  holding 
also  that  the  receiver  may  take  the 
property  from  a  lessee  of  tlie  mortgagor, 
the  lessee  being  made  a  party,  and  the 
lease  being  subject  to  the  mortgage. 
Where  the  company  is  insolvent  and 
there  ai-e  arrears  of  interest,  and  the 
property  is  insufficient  to  pay  the  debt, 
and  the  equity  of  redemption  has  been 
sold,  and  the  purchaser  is  in  possession 
and  the  mortgage  covered  the  rents  and 
profits,  a  clear  case  for  a  receiver  is 
made  out.  Kelly  v.  Trustees,  58  Ala., 
489  (1877).  Even  though  the  mortgage 
does  not  cover  rents  and  profits,  yet 
"when  a  mortgagor  in  possession  has 
made  default  in  the  payment  of  the 
moi'tgage  debt  and  is  insolvent,  the 
mortgage  not  being  an  adequate  secu- 
rity for  the  payment  of  the  debt,  or 
there  is  imminent  danger  of  waste  or 
destruction  of  the  property,  the  mort- 
gagee, instituting  a  suit  in  equity  for  a 


foreclosure,  may  obtain  the  appoint- 
ment of  a  receiver  to  take  possession 
and  secure  the  rents  and  profits ;  and  in 
this  way  fasten  a  specific  lien  upon  tho 
rents  to  meet  any  deficiency  of  the 
mortgage  debt."  Lehman  v.  Tallassee 
Mfg.  Co.,  64  Ala.,  567,  597  (1879).  Ordi- 
narily the  question  of  whether  a  re- 
ceiver shall  be  appointed  is  one  upon 
which  there  is  no  appeal  from  the  de- 
cision of  the  court  below.  Milwaukee, 
etc.,  E.  R.  V.  Soutter,  3  Wall.,  510  (1864). 
In  the  case  PuUan  v.  Cincinnati,  etc., 
R.  R.,  4  Biss.,  35  (1865),  the  court  said : 
"The  power  of  courts  of  chancery  to 
appoint  receivers  is  a  discretionary 
power,  to  be  exercised  with  great  cau- 
tion. To  dispossess  the  owner  of  prop- 
erty of  its  possession  before  a  final  hear- 
ing is  a  strong  measure,  not  to  be 
adopted  but  in  a  strong  case.  I  think  it 
should  never  be  done  unless  without  it 
the  complainant  wouJd  be  in  danger  of 


'  Warner  v.  Rising,  etc.,  Co.,  3  Woods, 
514  (1878).  See,  also,  §  833.  By  the 
statutes  of  Minnesota  a  mortgage  of 
real  property  is  not  to  be  deemed  a  con- 
veyance so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the 
real  property  without  a  foreclosure. 
Hence  ejectment  by  the  mortgagee  does 
not  lie  even  after  default.  But  when 
the  special  charter  allows  the  company 
to  give  its  mortgagee  the  right  of  pos- 
session on  common-law  conditions,  and 
the  company  does  so,  the  trustees  may 
maintain  ejectment  and  obtain  posses- 
sion. Hence,  this  power  to  take  posses- 
sion existing,  the  court  will  not  appoint 
a  receiver  in  a  suit  in  equity  by  the 
trustees  for  foreclosure,  there  being  no 
allegation  that  possession  to  the  trustees 
is  refused.  Rice  v.  St  Paul,  etc.,  R.  R., 
34  Minn.,  464  (1878),  A  receiver  may  be 
appointed  pending  a  bondholder's  bill 
to  have  a   strict  foreclosure   decreed. 


Ellis  V.  Boston,  etc.,  R.  R,  107  Mass.,  1, 
38  (1871).  The  fact  that  the  trustee  has 
power  to  take  possession,  but  does  not 
do  so,  is  no  bar  to  the  appointment  of  a 
receiver.  A  receiver  is  not  appointed 
as  a  matter  of  course  upon  a  foreclosure 
for  the  non-payment  of  interest  Al- 
though the  company,  instead  of  paying 
the  coupons,  uses  the  income  for  im- 
provements, the  court  will  not  appoint 
a  receiver.  If  a  receiver  had  been  in 
charge  tlie  same  thing  would  have  been 
ordered.  A  court  will  refuse  to  order  a 
sale  of  the  property,  although  there  has 
beeA  a  default  in  interest,  where  the  in- 
come has  been  applied  to  improvements 
at  the  request  of  most  of  the  bondhold- 
ers, and  the  prospects  are  that  the  prop- 
erty will  soon  prosper,  but  the  court  will 
order  a  part  of  the  income  to  be  applied 
to  past-due  coupons.  Williamson  v. 
New  Albany,  etc.,  R.  R.,  1  Biss.,  198 
(1857). 
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In  extreme  cases,  and  where  delay  in  the  appointment  of  a  re- 
ceiver will  be  dangerous,  the  court  will  appoint  a  receiver  before  a 


suffering  irreparable>  loss."  The  court 
refused  to  appoint  a  receiver  where,  al- 
though there  had  been  ten  years'  de- 
fault, the  bill  failed  to  allege  that  the 
mortgaged  property  was  not  a  sufficient 
security  for  the  debt.  But  the  court 
appointed  a  receiver  to  examine  the 
books  and  affairs  of  the  road,  and  ascer- 
tain the  net  earnings  and  receive  a 
specifl€d  proportion  thereof,  for  the 
bondholders,  and  the  court  ordered  the 
company  to  comply  with  those  direc- 
tions. Although  a  suit  is  pending  by  a 
stockholder  to  obtain  a  receiver,  yet  the 
mortgage  bondholders  upon  default 
may  institute  a  foreclo^sure  suit  and 
have  a  receiver  appointed  in  such  suit. 
The  court  will  not  stay  the  latter  suit  at 
the  instance  of  the  stockholder  who 
brought  the  first  suit.  Pennsylvania 
Co.,  etc.,  V.  Jacksonville,  etc.,  Co.,  55 
Fed.  Rep.,  134  (1893). 

Mr.  Justice  Bradley  said  in  Vose  v. 
Reed,  1  "Woods,  647  (1871),  that  the  ap- 
pointment of  a  receiver  was  discretion- 
ary and  that  the  court  would  appoint 
one  where  the  complainant  had  an 
equitable  interest  and  the  defendant, 
being  in  possession,  was  wasting  or  re- 
moving the  property.  But  he  refused 
the  application  of  bondholders  for  a  re- 
ceiver where  the  property  was  in  the 
hands  of  state  officials  who  indorsed  the 
bonds  in  behalf  of  the  state.  Every 
other  remedy  against  them  —  injunc- 
tion suit  for  damages  and  a  suit  to  fol- 
low the  fund  —  should  be  exhausted 
before  a  receiver  is  appointed  in  such  a 
case.  Justice  Harlan,  in  Tysen  v.  Wa- 
bash R'y,  8  Biss.,  247  (1878),  said  that  the 
appointment  of  a  receiver  "has  de- 
pended largely  upon  the  peculiar  cir- 
cumstances of  each  case,"  and  he  re- 
fused to  appoint  a  receiver  where  the 
mortgage  did  not  cover  the  rents  and 
profits,  and  a  large  majority  of  the  bond- 
holders were  opposed  to  it  on  the  ground 
that  it  would  interfere  with  a  proposed 


reorganization,  and  where  the  appoint- 
ment would  disrupt  the  s}'stem  of  roads 
and  would  destroy  any  possibility  of  the 
second-mortgage  bondholders,  who  in- 
stituted this  suit  and  application,  from 
realizing  anything  on  their  bonds.  "  The 
appointment  of  a  receiver  rests  in  the 
sound  discretion  of  the  court ;  mere  in- 
solvency may  or  may  not  call  for  such 
action."  A  motion  for  a  receiver  will 
be  deferred  when  the  necessity  is  not 
clear.  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc,  R'y,  27  Fed.  Rep.,  146  (1886).  A 
federal  court  to  which  a  case  has  been 
removed  after  an  ex  parte  appointment 
of  a  receiver  will  remove  him  where 
the  property  is  not  in  jeopardy  and  no 
particular  occasion  therefor  exists.  Mc- 
Henry  v.  N.  Y.,  etc.,  R  R,  25  Fed.  Rep., 
114  (1885).  In  a  bondholder's  suit  for 
foreclosure  for  non-payment  of  coupons 
a  receiver  will  be  appointed  where  the 
company  is  seriously  embarrassed,  and 
the  road  in  dangerous  physical  condi- 
tion, and  the  rolling  stock  is  insuffi- 
cient and  current  expenses  are  not  met, 
except  by  personal  guaranties.  The 
defense  that  the  bonds  were  fraudulent  - 
and  without  consideration  is  insuffi- 
cient to  prevent  the  receivership.  Hein- 
slieimer  v.  Dayton,  etc.,  R.  R.,  3  R'y  & 
Corp.  L.  J.,  268  (O.  Com.  PI.,  1888).  The 
inadequacy  of  the  security  must  be 
clearly  made  out.  Burlingame  v.  Parce, 
13  Hun,  144  (1877),  not,  however,  a  cor- 
poration case.  A  receiver  will  be  ap- 
pointed where  it  is  necessary  in  order, to 
save  the  property  from  going  to  abso- 
lute destruction.  Wallace  v.  Loo  mis,  97 
U.  S.,  146  (1877).  A  receiver  will  be  ap- 
pointed to  take  the  receipts  for  the  time 
between  the  decree  of  foreclosure  and 
the  sale  itself.  Benedict  v.  St.  P.,  etc., 
R.  R,  19  Fed.  Rep.,  173  (1883).  "In 
equity  actions  applications  for  the  ap- 
pointment of  receivers  are  not  uncom- 
mon, and  in  actions  to  foreclose  real- 
estate  mortgages,  where  the  security  is 
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default  has  bccnrred  and  before  foreclosure  has  been  commenced.' 
yet  there  is  a  limit  beyond  which  the  court  will  not  go  in  regard 
to  appointing  receivers.  A  strong  case  must  be  made  out  to  de- 
prive the  mortgagor  of  possession  before  foreclosure  is  complete. 


weak  or  inadequate^  the  court  may  ap- 
point a  receiver  of  the  income  and 
profits  of  the  property  covered  by  the 
mortgage,  in  anticipation  of  the  judg- 
ment and  sale,  and  such  appointments 
are  made  on  general  principles  of  equity 
independent  of  all  statutes,"  U.  S.  Trust 
Co.  V.  N.  Y.  &  W.  S.  RV,  35  Hun,  341 
(1885).  "After  foreclosure  is  com- 
menced the  plaintiff  may,  if  the  secu- 
rity is  in  jeopardy,  intercept,  through 
the  aid  of  a  receiver,  the  rents  or  emble- 
ments, or  both,  upon  the  theory  that  the 
whole  estate  is  pledged  as  security  for 
the  debt,  and  that  the  creditor  is  imme- 
diately entitled  to  his  money  or  the 
property  pledged."  Hamilton  v.  Austin, 
36  Hun,  138  (1885).  In  the  case  of  Mer- 
cantile Trust  Co.  V.  Missouri,  etc,  R'y 
Co.,  36  Fed.  Rep.,  231  (1888),  where  the 
interest  was  in  default  and  insolvency 
inevitable,  the  court  appointed  a  re- 
ceiver, and  said:  "The  right  to  fore- 
close does  not  carry  with  it  the  right 
to  a  receiver.  There  ai'e  many  con- 
siderations which  bear  upon  that 
question.  Every  case,  of  course,  stands 
on  its  own  merits.  It  is  difficult 
to  formulate  any  rule  which,  briefly 
stated,  will  control  in  all  cases.  It 
should  appear  that  there  is  some  danger 
to  the  property ;  that  its  pi'otection,  its 
preservation,  the  interests  of  the  various 
■  holders,  require  possession  by  the  court 
before  a  receiver  should  be  appointed. 
It  does  not  go  as  a  matter  of  course,  and 
yet  it  is  not  a  matter  that  a  court  can 
refuse  simply  because  it  is  an  annoy- 
ance. If,  looking  at  the  situation  of  the 
litigating  parties  and  of  the  property, 
with  the  prospects  of  the  future,  it 
should  appear  to  a  court  that  they 
would  be  benefited,  that  their  interests 
would  be  subserved  by  the  appointment 
of  a  receiver,  why,  no  court  —  although 
a  matter  resting,  as  it  is  said,  in  its  dis- 


cretion —  could  refuse  to  make  the  ap- 
pointment" 

1  Where  the  mortgagor  railroad  com- 
pany has  become  insolvent  and  is  un- 
able to  meet  its  floating  debt  or  the 
coupons  which  are  about  to  become 
due,  and  is  unable  to  borrow  money, 
and  its  business  is  liable  to  be  broken 
up  and  destroyed,  and  the  company  ad- 
mits all  this,  a  mortgage  bondholder 
may  before  default  file  a  bill  for  a  re- 
ceiver and  an  injunction.  "  Although 
as  a  rule  a  mortgagee  cannot  ask  for  re- 
lief until  his  mortgage  debt  has  become 
due,  he  can  go  into  a  court  of  equity  be- 
fore that  time  has  arrived,  and  ask  for 
an  injunction  and  a  receiver  to  prevent 
the  subject-matter  of  his  mortgage  from 
being  impaired  and  wasted."  It  is  im- 
material that  the  company  desires  the 
application  to  succeed.  Brassey  v.  N. 
Y.,  etc.,  R.  R,  19  Fed.  Rep,,  663  (1884). 
A  receiver  will  be  appointed  when  there 
is  a  larger  deficit  in  interest,  business  is 
decreasing,  repairs  are  needed,  the  bond- 
holders are  not  in  harmony  and  a  fore- 
closure is  probable,  and  no  other  way 
of  applying  profits  to  debts.  A  receiver 
over  the  part  located  in  another  circuit 
was  denied,  the  right  being  doubtful. 
Mercantile  T.  Co.  v.  Missouri,  etc,  R'y,  36 
Fed.  Rep.,  221  (1888).  A  bill  in  equity 
to  foreclose  a  mortgage  given  by  a 
water-works  corporation  showed  that 
its  assets  were  insufficient  to  pay  its 
mortgage  debts,  that  it  was  in  a  failing 
condition,  and  would  not  be  able  to  con- 
tinue its  business  or  carry  out  its  con- 
tracts; that  while  a  default  had  not 
taken  place  under  the  mortgage,  it  was 
certain  to  occur  very  soon ;  that  many 
of  its  creditors,  without  liens,  had  at- 
tached and  levied  upon  mortgaged  prop- 
erty, and  had  garnished  debta  due  the 
corporation,  which  debts  were  also  cov- 
ered by  such  mortgage ;  that  it  was  im- 
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With  railroads  the  rule  has  been  relaxed  because  foreclosure  there 
generally  means  great  loss  to  the  bondholders  anyway,  and  because 
the  public  will  be  served  better  by  a  receiver  than  by  the  insolv- 
ent mortgagor  corporation.'  The  receivership  is  never  a  matter 
of  right,^  and  conditions  may  be  imposed '  relative  to  the  "  six- 
months"  rule. 

'In'  Michigan,  by  statute,  the  courts  are   not   allowed  to  ap- 
point a  receiver  on  the  ground  that  the  security  is  inadequate 


possible  for  it  to  collect  its  revenues; 
that  it  was  without  resources  to  carry 
on  its  business,  and  that  its  property 
was  in  imminent  danger  6t  waste  and 
loss.  The  bill  prayed  for  the  appoint- 
ment of  a  receiver.  All  persons  inter- 
ested were  made  parties  to  the  suit. 
The  corporation,  by  its  president,  gave 
written  consent  to  the  appointment  of 
a  receiver.  Held,  that  such  bill  was 
improperly  dismissed  on  demurrer  of 
defendants  who  were  attaching  cred- 
itors of  the  corporation.  Thompson 
et  at  V.  Natchez  Water  &  Sewer  Co. 
et  al,  9  S.  Rep.,  831,  823  (Miss.,  1891).  A 
receiver  of  rents  and  pi-ofits  of  land 
will  not  be  appointed  when  the  right  to 
sell  has  not  yet  accrued  and  part  of  the 
debt  is  not  yet  due.  HoUenbeck  v.  Don- 
nell,  94  N.  Y.,  343  (1884) ;  reversing  29 
Hun,  94 

•  A  court  will  not  appoint  a  receiver 
as  a  matter  of  course  in  the  foreclosure 
of  a  railroad  mortgage.  Fraud,  incom- 
petency, preservation  of  the  property  or 
some  other  sufficient  reason  must  be 
given.  Blair  v.  St  Louis,  etc.,  R  R,  30 
Fed.  Rep.,  348  (1884).  The  court  may 
deny  the  receivership  but  require  the 
company  to  make  stated  reports  to  the 
court  pending  a  bondholder's  suit  to 
foreclose.  Williamson  v.  New  Albany, 
etc.,  R  R,  1  Biss.,  198  (1857).  In  Cen- 
tral T.  Co.  V.  Wabash,  etc.,  R  R,  35 
Fed.  Rep.,  693  (1885),  the  court  refused 
to  appoint  a  receiver  because  negotia- 
tions were  pending  to  adjust  the  whole 
matter.  In  the  case  of  Cheever  v.  Rut- 
land, etc.,  R  R,  39  Vt,  653  (1863),  the 
court  refused  to  appoint  a  receiver  on 
the    application    of  the  first-mortgage 
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bondholders,  who  had  filed  a  bill  to  fore- 
close and  to  obtain  possession,  or  to 
have  a  receiver  appointed,  although  the 
second  mortgagees  were  in  possession 
and  the  interest  on  the  first-mortgage 
bonds  had  not  been  paid.  The  manage- 
ment of  the  second  mortgagees  was  ca- 
pable and  honest,  and  the  court  refused 
to  disturb  it.  No  receiver  will  be  ap- 
pointed where  the  mortgage  provides 
that  the  mortgagor's  possession  shall 
not  be  disturbed  for  default  due  to  a 
failure  of  business,  and  the  default  was 
due  to  that.  But  the  court  will  retain 
the  suit  to  require  quarterly  reports 
from  the  company  and  to  take  action 
thereafter  as  may  be  deemed  best 
Stewart  v.  Chesapeake,  etc.,  Canal  Co., 
4  Hughes,  47  (1881) ;  American,  etc.,  T. 
Co.  V.  Toledo,  etc.,  R'y,  39  Fed.  Rep.,  416 
(1886).  In  the  case  of  Meyer  v.  John- 
ston, 58  Ala.,  337,  335,  336,  349,  350 
(1875),  strict  rules  in  regard  to  the  ap- 
pointment of  a  receiver  are  laid  down, 
but  yet  the  appointment  of  a  receiver  in 
that  case  was  .upheld.  A  receiver  will 
not  be  appointed  unless  the  suitor  has  a 
clear  right  and  this  extraordinary  rem- 
edy is  necessary  to  prevent  loss  or  great 
danger  and  there  is  no  other  mode  of 
protection.  Overton  v.  Memphis,  etc., 
R  R,  10  Fed.  Rep.,  866  (1883). 

2  The  appointment  of  a  receiver  "is 
not  a  matter  of  right,  but  rests  in  the 
sound  discretion  of  the  court,  and  is  a 
power  to  be  exercised  sparingly  and 
with  great  caution."  Farmers'  L.  & 
T.  Co.  V.  Kansas  City,  etc.,  R  R,  53 
Fed.  Rep.,  182  (1893). 

3  See  §  861. 
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during  foreclosure  of  a  mortgage  that  does  not  cover  rents  and 
profits.' 

In  England  the  railroad  mortgage  covers  the  income  and  earn- 
ings only,  and  hence  no  foreclosures  are  possible.  If  the  company 
does  not  pay  the  interest  on  the  mortgage,  hov?ever,  the  court  will 
appoint  a  receiver  to  operate  the  road  for  the  benefit  of  the  mort- 
gagee.^ 

§  863.  Receivers  upon  the  application  of  judgment  creditors, 
general  creditors,  the  state,  the  corporation  itself,  stockholders,  and 
in  other  cases  —  Procedure  inmnhingthe  appointment. —  A  judg- 
ment creditor  of  a  corporation,  who  has  caused  execution  to  be 
issued,  may,  after  the  execution  is  returned  unsatisfied,  file  a  bill 
in  equity  to  cause  the  corporate  assets  to  be  applied  to  his  debt, 
and  may  have  a  receiver  appointed.  Especially  is  this  the  case 
with  railroad  corporations,  inasmuch  as  the  railroad  itself  or  the 
company's  equity  therein  cannot  be  sold  on  execution.'    Where, 


1  Under  the  statutes  of  Michigan  the 
courts  are  not  allowed  to  appoint  a  re- 
ceiver of  farm  lands  during  the  fore- 
closure suit  where  the  mortgage  does 
not  cover  rents  and  proiits.  Wagar  u 
Stone,  36  Mich.,  364  (1877).  The  federal 
court  ini  Michigan  will  follow  the  state 
statute  to  the  effect  that  the  mortgagee 
cannot  take  possession  until  the  fore- 
closure Bale  is  confirmed,  and  hence 
will  not  appoint  a  receiver  on  the 
ground  of  the  inadequacy  of  the  se- 
curity. Union,  etc.,  Ins.  Co.  v.  Union, 
etc.,  Co.,  37  Fed.  Rep.,  286  (1884). 

2Bowen  v.  Brecon  R'y,  L.  R.,  3  Eq., 
541  (1876).  In  1876  the  court  of  chancery 
in  England  decided  (Gardner  v.  London, 
etc.,  R'y,  L-  E.,  3  Ch.,  201)  that  a  mort- 
gage on  the  "undertaking"  and  tolls,  but 
not  on  the  railway  itself,  was  such  that 
the  court  had  no  inherent  power  to  ap- 
point a  manager  of  the  railroad  upon 
default  in  the  mortgage,  but  had  power 
only  to  appoint  a  receiver  of  the  tolls 
from  the  company  itself.  Thereupon 
parliament,  in  the  Railway  Companies 
Act  of  1867,  conferred  such  power  on 
the  courts.  Under  this  act  the  English 
courts  may  appoint  a  manager  as  well 
as  receiver.  Re  Manchester  &  M.  R'y, 
L.  R.,  14  Ch.  D.,  645  (1880).  A  receiver 
of  the  docks  owned  by  a  dock  company 


may  be  appointed  by  the  court  at  the 
instance  and  suit  of  a  mortgagee  to 
manage  the  docks  and  pay  any  surplus 
profits  into  the  court.  Ames  v.  Trust- 
ees, etc.,  20  Beav.,  332  (1855).  "It  is  the 
ordinary  i-emedy  of  a  mortgagee  of  tolls 
to  come  here  for  a  receiver.  That  is  one 
of  the  oldest  remedies  in  this  court" 
Hopkins  v.  "Worcester,  etc..  Canal,  L.  R, 
6  Eq.,  437  (1868).  In  the  early  case  of 
Eripp  V.  Chard  R'y,  31  Eng.  L.  &  Eq. 
Rep.,  53  (1853),  the  court  appointed  a  re- 
ceiver to  operate  a  railroad  for  the  ben- 
efit of  mortgagees  where  the  company 
■was  hopelessly  insolvent  and  interest 
and  principal  were  in  arrears.  Con- 
cerning receiverships  in  England,  see, 
also,  Hodges  on  Railways. 

5  A  receiver  of  a  railroad  may  be  ap- 
pointed at  the  instance  of  judgment 
creditors.  Hervey  v.  111.  Mid.  R'y,  28 
Fed.  Rep.,  169  (1884) ;  S.  G  on  appeal, 
sub  nom.  Union  T.  Co.  v.  111.,  etc.,  R'y, 
117  U.  a,  434  (1886) ;  Sage  v.  Memphis, 
etc.,  R.  R,  135  U.  S.,  361  (1888),  the  court 
holding,  also,  that  the  failure  to  have  an 
execution  returned  unsatisfied  is  not 
fatal  to  the  application  if  the  debtor 
does  not  object  Upon  the  return  of  an 
execution  against  a  corporation  unsatis- 
fied, a  court  of  equity  has  inherent 
power  to  appoint  a  receiver  of  the  cor- 
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however,  the  receivership  is  obtained  merely  to  delay  other  credit- 
ors, the  court  will  discharge  the  receiver,  even  though  the  judg- 
ment is  a  valid  one.' 


poration.  Palmer  v.  Clark,  4  Abb.  N._C., 
25  (1877).  Judgment  creditors  in  Eng- 
land, by  the  Railway  Companies  Act  of 
1867,  cannot  levy  execution,  but  tliey 
may  have  a  receiver  appointed.  Re 
Manchester  &  M.  R'y,  L.  E.,  14  Ch.  D.,  645 
(1880).  An  execution  creditor  cannot 
have  a  receiver  appointed  as  against  a 
mortgagee  in  possession,  even  though 
collusion  be  charged.  An  injunction 
requiring  the  mortgagee  to  apply  the 
rents  and  profits  to  the  mortgage  will  be 
granted.  United  States  v.  Masich,  44 
Fed.  Rep.,  10  (1890).  "The  power  to  de- 
clare a  forfeiture  of  corporate  fran- 
chises was  originally  in  England  vested 
in  the  courts  of  law,  and  was  exercised 
in  a  proceeding  bi-ought  by  the  attorney- 
general  in  the  name  of  the  sovereign. 
The  court  of  chancery  never  assumed 
jurisdiction  in  such  cases  until  it_  was 
conferred  by  act  of  parliament.  It  de- 
clined, until  the  power  was  conferred  by 
statute,  to  sequestrate  corporate  prop- 
erty through  the  medium  of  a  receiver, 
or  to  dissolve  corporate  bodies,  or  to  re- 
strain the  usurpation  of  corporate  pow- 
ers." Decker  v.  Gardner,  124  N.  Y.,  334 
(1890).  ^^here,  under  levy  of  execution, 
the  tolls  of  a  bridge  company  are  sold, 
a  court  of  equity  will  appoint  a  receiver 
to  collect  the  tolls  and  apply  them  on 
the  judgment  Covington,  etc.,  Co.  v. 
Shepherd,  21  How.,  112  (1858).  A  judg- 
ment creditor  need  not  sue  out  execu- 
tion upon  his  judgment  and  have  a  re- 
turn nulla  bona,  in  order  to  file  a  bill  in 
equity  for  a  receiver  and  other  relief,  if 
such  execution  would  be  an  idle  cere- 
mony. The  court  has  power,  but  is  not 
bound,  to  appoint  a  receiver  at  the  in- 
stance of  a  single  judgment  creditor 
suing  for  himself  alone.  The  net  income 
received  by  the  receiver  goes  to  such 
creditor  and  not  to  a  mortgagee  who 
did  not  become  a  party  thereto.  •  Other 
and  later  creditors  who  come  in  are  not 


entitled  to  anything  until  after  the  orig- 
inal complainant  is  paid.  It  is  immate- 
rial that  the  judgment  creditor  obtained 
judgment  by  confession  of  the  defend- 
ant. Sage  V.  Memphis,  etc.,  R  R  Co., 
125  U.  S.,  361  (1888).  Where  a  corpora- 
tion is  insolvent  and  owns  valuable 
properties  widely  scattered,  and  by  con- 
sent upon  the  filing  of  a  creditor's  bill  a 
receiver  is  appointed  and  has  possession 
for  nine  months,  it  cannot  then  attack 
the  receivership  on  the  ground  that  the 
creditor's  actions  were  not  based  on 
judgiftents,  etc.  Brown  v.  Lake  Supe- 
rior Iron  Co.,  134  U.  S.,  530  (1890). 

1  In  the  case  In  re  Receivers  of  Phil. 
&  R  R  R,  14  Phil.,  501  (1881),  the  cir- 
cuit court  of  the  United  States  said: 
"The  modern  practice  prevailing  to 
some  extent,  elsewhere,  of  transferring 
corporate  property  to  the  custody  of 
the  courts,  to  be  thus  held  arid  managed 
for  an  indefinite  period  of  years,  to  suit 
the  convenience  of  parties,  whereby 
general  creditors  and  stockholders  are 
kept  at  bay,  I  regard  as  a  mischievous 
innovation."  Where  a  judgment  cred- 
itor for  $16,000  has  had  a  receiver  in 
possession  for  four  years  and  has  real- 
ized only  $1,000,  and  has  not  pursued 
any  other  remedy,  and  the  security  is 
ample,  and  the  lien  of  the  judgment 
creditor  is  of  doubtful  validity,  the 
court  will  discharge  the  receiver.  How- 
ard V.  La  Crosse,  etc.,  R  E.,  Woolw.,  49 
(1864).  Where  by  previous  agreement 
with  the  ofiicers  of  the  company  a 
judgment  creditor  applies  for  an3  ob- 
tains a  receiver  by  consent,  and  this 
receiver  for  nine  months  receives  the 
income  and  applies  it  all  to  improve- 
ments, no  effort  being  made  to  pay  the 
judgment,  the  object  being  to  delay  all 
creditors  and  to  apply  all  profits  to  im- 
provements and  to  pay  off  a  bonded 
debt  before  it  is  due,  it  is  an  abuse 
of  the  process  of  the  court  and  the  re- 
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A  general  creditor  of  a  corporation  cannot  obtain  a  receiver. 
A  few  cases  hold  to  the  contrary,  but  the  general  rule  is  that  until 
he  obtains  judgment,  and  execution  is  returned  unsatisfied,  he  will 
not  be  given  the  extraordinary  and  disastrous  remedy  of  a  receiver- 
ship.'    The  mortgagor  corporation  itself  may  in  certain  extreme 


oeiver  will  be  discharged.  Sage  v. 
Memphis,  etc.,  R  R.,  5  McCrary,  643 
(1883) ;  a  G,  18  Fed.  Rep.,  571,  and  135  U. 
S.,  361  (1888).  See,  also,  Moran  v.  Alvas, 
etc.,  Co..  N.  Y.  L.  J.,  Dec.  1891,  where  the 
court  refused  to  appoint  a  receiver  and 
said :  "  The  power  of  the  court  to  ap- 
point a  receiver  to  preserve  the  assets  of 
a  corporation,  foreign  or  domestic,  it 
seems  to  me  does  not  apply  where  the 
corporation  is  a  solvent  and  going  con- 
cern, and  where  it  is  perfectly  apparent 
that  the  only  purpose  of  the  application 
for  the  appointment  of  a  receiver  is  to 
prevent  creditors  enforcing  their  claims 
by  the  ordinary  and  due  process  of  law 
against  such  solvent  corporation."  East 
Tenn.,  etc.,  R  R  v.  Atlanta,  etc.,  R  R, 
49  Fed.  Rep.,  608  (1892),  where  the  fed- 
eral court  appointed  a  receiver  because 
the  state  court  on  a  prior  bill  was  about 
to  appoint  one  to  merely  nurse  the 
property.    But  see  p.  1415,  infra. 

I  In  the  federal  court,  following  as  it 
does  the  English  practice  on  its  equity 
side,  a  corporation  will  not  be  placed  in 
a  receiver's  hands  at  the  instance  of  a 
general  creditor  who  has  not  obtained 
jvidgment  and  had  execution  returned 
unsatisfied.  Yet  it  is  too  late  for  the 
corporation  to  raise  this  objection  when 
proceedings  have  gone  on  and  are  ready 
for  a  decree.  Brown  v.  Lake  Superior 
Iron  Co.,  134  U.  S.,  580  (1890).  Mort- 
gagees in  trust  cannot  be  compelled  to 
yield  to  receivers  representing  creditors 
at  large.  Matter  of  Home  Assoc,  129 
N.  Y.,  288  (1891).  The  courts  have  no 
power  to  appoint  a  receiver  of  the  prop- 
erty of  any  corporation,  whether  do- 
mestic or  foreign,  upon  the  filing  of  a 
bill  by  a  creditor-at-large  on  behalf  of 
himself  and  of  all  others  similarly  sit- 
uated.   Lehigh  Coal,  etc.,  Co.  v.  Central 


R  R,  43  Hun,  546  (1887).  Mere  insolv- 
ency is  not  suflScient  ground  for  the  ap- 
pointment of  a  receiver  where  there  is 
no  charge  of  fraud,  mismanagement  or 
wasting  of  assets,  especially  where  the 
insolvency  is  denied.  Lawrence,  etc., 
Co.  V.  Rockbridge  Co.,  47  Fed.  Rep.,  7.15 
(1891).  A  general  creditor  cannot  re- 
strain the  levy  of  execution  by  a  judg- 
ment creditoi',  and  the  appointment  of 
a  receiver  of  the  corporation  in  such  a 
suit  without  making  the  corporation  a 
party  or  giving  it  notice  is  void.  Grav- 
enstine's  Appeal,  49  Pa.  St,  310  (1865). 
A  general  creditor  cannot  enjoin  the 
corporation  from  making  a  lease  of  its 
property  to  another  general  creditor  nor 
have  a  receiver  appointed.  Although 
the  corporation  is  insolvent,  "  this  court 
has  no  authority  to  act  as  a  court  of 
insolvency  for  the  liquidation  of  the 
affairs  of  an  insolvent  railroad  corpora- 
tion." Pond  V.  Framingham,  etc.,  R  R, 
130  Mass.,  194  (1881).  The  general  cred- 
itor must  first  get  a  lien  by  attachment, 
judgment  or  otherwise.  Id.  A  federal 
court  will  sometimes  appoint  a  receiver 
of  an  insolvent 'corporation  although  no 
judgment  has  been  obtained.  After  the 
commencement  of  proceedings  therefor 
an  assignment  by  it  for  the  benefit  of 
creditors  is  insffectual.  Belmont  Nail 
Co.  V.  Columbia,  etc.,' Co.,  46  Fed.  Rep., 
8  (1891).  Where  a  manufacturing  com- 
pany is  insolvent  and  has  turned  over 
its  property  to  a  trustee  for  some  of  its 
creditors,  the  court  under  the  circum- 
stances of  the  case  will  appoint  a  re- 
ceiver. Consolidated,  etc.,  Co.  v.  Kan- 
sas, etc.,  Co.,  43  Fed.  Rep.,  204  (1890).  In 
the  case  Avery  v.  Blees  Mfg.  Co.,  27  N. 
■S.  Eq,  412  (1876),  the  court  appointed  a 
receiver  on  the  bill  of  gene.al  creditors, 
two  of  whom  were  also  stockholders. 
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cases,  where  it  is  insolvent  and  its  assets  will  be  largely  lost  and 
rendered  unavailable  to  its  creditors  if  it  continues  in  possession, 
apply  for  and  obtain  a  receiver  of  its  own  property.^ 


for  the  purpose  of  preserving  the  corpo- 
rate assets  during  the  litigation,  wliere 
the  company  was  insolvent  and  the 
board  of  directors  had  executed  a  fraud- 
ulent mortgage  which  was  about  to  be 
enforced.  A  judgment  creditor's  action 
to  reach  corporate  assets  may  be  based 
on  a  judgment  obtained  in  another  state. 
And  where  violation  of  trust,  dissipation 
and  concealment  of  assets  and  conspir- 
acy are  charged,  no  prior  judgment  at 
law  at  all  is  necessary.  Merchants'  Nat'l 
Bank  v.  Chattanooga  Can.  Co.,  53  Fed. 
Rep.,  314  (1892).  A  simple  creditor  of 
an  insolvent  railroad  corporation  can- 
not obtain  the  appointment  of  a  receiver, 
even  though  he  files  a  bill  in  behalf  of 
himself  and  others.  Smitli  v.  Superior 
Court,  etc.,  83  Pac.  Rep.,  333  (Cal.,  1893). 
A  policy-holder  in  a  mutual  benefit  as- 
sociation may  have  a  receiver  appointed 
where  it  is  alleged  that  the  officers  have 
converted  three-quarters  of  the  assets  to 
their  own  use,  and  that  the  officers  re- 
fused to  call  meetings  of  the  directors 
and  refused  to  publish  the  proceedings 
as  required.  >Suprerae  Sitting  of  the 
Order  of  Iron  Hall  v.  Baker,  33  N.  E. 
Rep.,  1138  (Ind.,  1893).  Where  the  di- 
rectors of  a  bank,  upon  its  dissolution, 
are  winding  it  up,  the  court  will  not  ap- 
point a  receiver  where  there  is  no  special 
reason  for  doing  so.  Watkins  v.  National 
Bank,  33  Pac.  Rep.,  914  (Kan.,  1898). 
Where  debenture  holders  are  foreclos- 
ing their  lien  the  company  may  appoint 
a  temporary  manager  as  well  as  receiver. 
Makins  v.  Percy  Ibotson  &  Sons,  Lim- 
ited, 68  L.  T.  Rep.,  515  (1890).  Parties 
who  have  intervened  in  a  suit  in  equity, 
commenced  to  dissolve  the  corporation 
and  appoint  a  receiver,  cannot  in  that 
suit  attack  the  order  appointing  a  re- 
ceiver. Commercial  Nat.  Bank  v.  Burch, 
81  N.  E.  Rep.,  430  (111.,  1893). 

1  Parties  seeking  payment, of  rent  out 
of  a  receiver's  fund  cannot  question  the 
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legality  of  the  appointment  of  receivers 
at  the  instance  of  the  mortgagor. 
Quincy,  etc.,  R.  R  v.  Humphreys,  145 
TJ.  S.,  83  (1893),  the  court  saying:  "A 
receiver  derives  bis  authority  from  the 
act  of  the  court  appointing  him,  and 
not  from  the  act  of  the  parties  at  whose  • 
suggestion  or  by  whose  consent  he  is  ap- 
pointed ;  and  the  utmost  effect  of  hia 
appointment  is  to  put  the  property  from 
that  time  into  bis  custody  as  an  officer 
of  the  court  for  the  benefit  of  the  party 
ultimately  proved  to  be  entitled,  but  not 
to  change  the  title  or  even  the  right  of 
possession  in  the  property."  Prior  to 
this  decision  it  was  commonly  supposed 
tliat  such  a  receivership  was  unauthor- 
ized by  law.  The  decision  of  the  court 
below  in  appointing  the  receiver  was 
severely  criticised,  and  the  abuses  which 
would  arise  in  allowing  the  corporation 
to  practically  name  its  own  receiver 
were  vigorously  set  forth.  The  decision  of 
the  court  below  is  found  in  Wabash,  etc., 
R'y  V.  Central  T.  Co.,  33  Fed.  Rep.,  513 
(1888);  also  id.,  373.  This  decision  was 
seriously  questioned  in  Atkins  v.  Wa- 
bash, etc.,  R'y,  39  id.,  161  (1886),  but  sus- 
tained in  Central  T.  Co.  v.  Wabash,  etc., 
R'y,  39  Fed.  Rep.,  618  (1886).  In  the 
case  Kimball  v.  Goodburn,  32  Mich.,  10 
(1875),  the  court,  in  holding  that  a  deed 
of  release  by  a  corporation  was  valid, 
although  a  receiver  claimed  its  assets, 
said:  "We  ai'e  aware  of  no  case  where 
a  corporation,  in  its  corporate  capacity 
and  name,  can  apply  to  be  put  in  the 
custody  of  a  receiver."  The  insolvency 
of,  a  corporation  is  in  itself  alone  not 
sufficient  ground  for  the  appointment 
of  a  receiver.  The  court  will  not  ap- 
point a  receiver  of  an  insolvent  bank, 
even  though  the  bank  itself  applies  for 
the  appointment.  Hugh  v.  McRae, 
Chase's  Dec,  460  (1869).  Where  the 
president,  secretary  and  treasurer,  with 
intent  to  wreck  a  corporation,  and  with- 
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A  receiver  will  not  be  appointed  in  a  suit  by  a  stockholder  to 
remedy  the  frauds  or  ultra  vires  acts  of  the  directors  or  of  the  cor- 
poration itself.  The  court  will  not  injure  the  whole  enterprise 
in  order  to  correct  k  wrong  done  to  the  enterprise.  Other  reme- 
dies will  be  applied.^  The  state  cannot  have  a  receiver  appointed, 
even  though  it  repeals  the  charter.  The  property  then  belongs  to 
the  stockholders,  and  the  state  cannot  interfere  with  it  through  a 
receiver.^ 

In  Indiana  a  lower  court  made  the  remarkable  decision  that 
where  a  "  strike  "  had  tied  up  a  street  railroad,  and  cars  were  not 
run  on  account  of  violence,  a  citizen  might  by  bill  in  equity  have  a 
receiver  appointed  to  run  the  road.  This  was.  a  case  where  the 
state  iailed  to  protect  property,  and  then  added  to  the  injury  by 
taking  the  property  away  from  the  owner  because  the  owner  was 
himself  not  strong  enough  to  protect  the  property.' 

A  receiver,  in  a  few  instances,  has  been  appointed  to  conduct  an 
election,  where  none  of  the  registered  stockholders  are  entitled  to 
vote.* 

In  addition  to  receiverships,  specified  above,  receivers  are  often 
appointed  under  the  statutes  of  the  various  states.  These  statutes 
in  many  instances  have  extended  the  powers  of  courts  of  equity 
very  greatly  in  regard  to  the  appointment  of  receivers.'    Although 

out  the  consent  of  the  board  of  directors,  ration  nor  stop  its  business,  except  as  to 

cause  a  receiver  to  be  appointed,  the  the  mortgaged  property.    The  receiver 

court  will  discharge  him.    Walters  v.  is  not  a  proper  party  to  suits  against  the 

Anglo,  etc.,  Co.,  50  Fed.  Rep.,  316  (1892).  corporation.    Decker   v.    Gardner,   134 

In  the  old  case  Macon,   etc.,  R  R.  w  N.  Y.,  334  (1890).    Proceedings  under  a 

Parker,  9  Ga.,  377  (1851),  it  seems  that  statute  for  a  receiver  must  be  in  strict 

the  company  filed  a  bill  and  obtained  accordance  vyith  the  statute.    Chamber- 

an  administration  and  sale  of  all  its  as-  lain  v.  Rochester,  etc.,  Co.,  7  Hun,  557 

sets,  it  being  insolvent.  (1876).     Upon   a  voluntary  dissolution 

'  See  §  746,  supra.  under  a  statute  the  court  has  no  power 

*  The  legislature  cannot  upon  dissolv-  to  appoint  a  temporary  receiver  unless 
ing  a  corporation  order  that  its  pi'operty  the  statute  authorizes  it  Matter  of 
be  placed  in  the  hands  of  a  receiver.  Boynton,  etc.,  Co.,  34  Hun,  369  (1884). 
This  is  not  due  process  of  law.  People  Under  the  New  Jersey  statutes,  where  a 
V.  O'Brien,  111  N.  Y.,  1,  reversing  45  receiver  has  been  put  in  possession  by 
Hun,  519.                                  .  reason  of  insolvency,  and  a  mortgagee 

'  Fishback  v.  Citizens'  St  R.  R.,  Nat  is  foreclosing  and  asks  that  the  receiver 

Corp.  Rep.  Super.  Ct  Ind.,  March  4, 1892.  be  made  a  party,  the  receiver  may  have 

*  King  V.  Barnes,  51  Hun,  550  (1889) ;  perishable  property  sold  on  the  ground 
aff'd,  113  N.  Y.,  655 ;  ch.  XXXVII,  supra,  that  there  is  a  conflict  as  to  the  priority 

*  Jurisdiction  to  appoint  receivers  of  of  liens.  Emmons  v.  Davis,  etc.,  Co.,  16 
coi-porations  is  wholly  statutory,  except  Atl.  Rep.,  158  (1888).  This  statute,  au- 
receivers  appointed  to  care  for  property  thorizing  the  receiver  to  sell  the  prop- 
during  the  pendency  of  a  suit  The  ap-  erty  free  from  incumbrances,  is  consti- 
pointment  does  not  dissolve  the  corpo-  tutional.    Potts  v.  N.  J.  Arms,  etc.,  Co., 
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parties  are  litigating  over  the  right  to  a  railroad,  this  is  no  ground 
for  a  receivership  of  it  pending  the  litigation.^ 

The  power  of  the  court  to  appoint  a  receiver  of  a  i'ailroad  which 
is  in  financial  difficulties,  the  purpose  of  the  appointment  being  to 


17  N.  J.  Eq.,  395  (1866).  But  on  appeal 
the  court  held  that  the  receiver  selling 
real  estate  under  this  statutory  power 
must  sell  subject  to  existing  liens 
thereon.  Potts  v.  N.  J.,  etc.,  Co.,  id.,  516, 
overruling  Kelly  v.  Neshanic,  etc.,  Co., 
7  N.  J.  Eq.,  579.  Under  the  above  stat- 
ute, although  such  a  receiver  is  in  pos- 
session, yet  the  trustees  tpay  commence 
foreclosure,  and  the  court  will  order  the 
receiver  to  deliver  possession  to  thera, 
and  will  direct  the  questions  of  -the 
time,  etc.,  of  sale  to  be  considered  there- 
after. Randolph  v.  Larned,  27  N.  J.  Eq., 
557  (1876),  reversing  Middletown  v.  N.  J., 
etc.,  R.  R.,  26  id.,  270.  In  New  Jersey 
by  statute  the  court  is  empowered  to 
appoint  a  receiver  when  a  company 
shall  become  insolvent  or  shall  suspend 
its  business  for  want  of  funds  to  carry 
on  the  same.  Tlie  courts  hold  that  such 
"insolvency  means  a  general  inability 
of  a  debtor  to  answer  pecuniary  engage- 
ments ;  and  it  does  not  follow  that  he  is 
not  insolvent  because  he  may  ultimately 
have  a  surplus  after  winding  up  his  af- 
fairs." The  court  will  discharge  the 
receiver,  however,  whenever  the  debts 
and  receiver's  charges  are  paid.  Sewell 
V.  Cape  May,  etc.,  R.  R.,  30  Am.  &  Eng. 
E.  R.  Cas.,  155  (N.  J.,  1887).  In  the  case 
of  Matter  of  Long  Branch,  etc.,  R  R.,  24 
N.  J.  Eq.,  398  (1874),  the  court,  by  its 
power  under  the  New  Jersey  statutes, 
appointed  a  receiver  to  operate  a  rail- 
road which  had  ceased  to  operate  for 
many  weeks.  The  court  stated  that  it 
would  discharge  the  receiver  whenever 
the  company  was  ready  and  willing  to 
operate  the  road.  Where  the  court  has 
put  in  a  receiver  under  the  New  Jersey 
statute  for  failure  to  run  trains,  it  will 
not  in  that  proceeding  decide  who  is 
entitled  to  the  road  when  the  receiver 
is  discharged.  The  road  will  be  re- 
turned to   the   company  that  had  it. 


Long  Branch,  etc.,  R.  R.  v.  Sneden,  36 
N.  J.  Eq.,  539  (1875).  In  New  Jersey  by 
statute  a  receiver  of  the  assets  in  the 
state  of  an  insolvent  corporation  may  be 
appointed  with  or  without  notice  to  the 
corporation.  The  proceeding  is  in  rem. 
Albert  v.  Clarendon,  etc.,  Co.,  23  Atl. 
Rep.,  8  (N.  J;,  1891).  Under  the  New 
Jersey  statute  authorizing  the  court  to 
appoint  a  receiver  of  an  insolvent  cor- 
poration upon  the  application  of  a  stock- 
holder or  creditor,  insolvency  must  not 
only  be  alleged,  but  must  be  clearly 
shown  by  facts  and  details.  Atlantic 
Trust  Co.  V.  Consolidated,  etc.,  Co.,  23 
Atl.  Rep.,  934  (N.  J.,  1892).  Insolvency 
sufficient  for  a  receiver  under  the  New 
Jersey  statute  is  sufficiently  proven  by 
showing  that  the  company  has  no 
money  or  credit,  and  its  road  is  being 
built  by  another  company,  and  suits  are 
pending  against  it  Tuckahoe,  etc.,  R'y 
Co.  V.  Baker,  25  Atl.  Rep.,  403  (N.  J., 
1893).  If  the  directors,  who  bj'  statute 
are  made  trustees  to  wind  up  the  corpo- 
ration upon  dissolution,  delay  in  so  do- 
ing, the  court  will  appoint  a  receiver. 
Matter  of  Pontius,  26  Hun,  233  (1882). 
In  England  the  court  will  not  appoint  a 
receiver  of  a  railway  company  that  has 
never  done  anything  towards  proceed- 
ing with  its  enterprise.  Re  Birming- 
ham, etc.,  R'y,  L.  R.,  18  Ch.  D.,  155  (1881). 
1  Where  two  railroad  companies  are 
in  litigation  over  the  construction  of  a 
contract  which  gives  both  companies  the 
right  to  use  a  certain  track  and  tunnel  in 
company,  the  court  will  not  appoint  a 
receiver  of  the  tunnel  and  track,  but  will 
enforce  its  decree  when  reached  by 
other  means.  Delaware,  etc.,  R.  R.  u 
Erie  R'y,  21  N.  J.  Eq.,  298  (1871).  Where 
two  parties  are  litigating  by  a  bill  to 
quiet  title  to  obtain  title  and  possession 
of  an  unused  railroad  track,  both  parties 
being  out  of  possession,  the  court  will 
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preserve  the  property  and  prevent  attachments  and  executions  in 
order  that  it  may  be  extricated  from  its  financial  diificulties,  and 
its  old  resources  or  new  money  made  available,  seems  to  be  estab- 
lished. Such  was  the  purpose  and  result  of  the  appointment  of  a 
receiver  of  the  Eeading  Eailroad  in  1893,  and  such  was  the  object 
in  the  appointment  of  a  receiver  of  the  Central  Kailroad  and  Bank- 
ing Company  of  Georgia  in  1892.' 

It  is  still  undecided  whether  the  supreme  court  of  the  TJnited 
States  may  appoint  a  receiver  of  property  pending  an  appeal,^  but 
it  seems  that  the  circuit  court  below  has  that  power  during  the 
appeal.' 

In  regard  to  the  procedure  in  appointing  a  receiver  the  rules  for 
the  most  part  ai'e  very  flexible,  but  it  requires  an  extraordinary 
case  to  justifj'  a  court  in  appointing  a  receiver  without  notice  to 
the  corporation  and  the  opportunity  to  it  to  be  heard.* 


not  appoint  a  receiver.  St  Louis,  etc., 
R  R.  V.  Dewees,  S3  Fed.  llep.,  519  (1885). 

•  Clarlie  v.  Central,  etc.,  Co.  of  Georgia, 
64  Fed.  Rep.,  556  (Ga.,  1893),  the  court 
saying :  "  The  receivership,  as  it  then  ex- 
isted, constituted  a  trust  of  a  somewhat 
unusual  but  entirely  salutary  character. 
It  was  created,  as  stated,  in  an  effort  to 
tide  over  the  unpleasant  difficulties  of 
vast,  valuable,  and  probably  solvent, 
though  badly  emban-assed,  condition, 
mainly  occasioned  by  unlawful  causes." 
But  see  n.  1,  p.  1411. 

2  Pacific  R.  R  V.  Ketohum,  95  U.  S.,  1 
(1877). 

'In  the  case  of  May  v.  Printup,  59 
Ga.,  128  (1877),  the  court  said  that  the 
circuit  court  of  the  United  States  had 
power  to  appoint  a  receiver  pending  ab 
appeal  to  the  supreme  court  of  the 
TJnited  States. 

<  It  must  be  a  very  strong  case  which 
will  justify  a  court  in  appointing  a  re- 
ceiver without  notice.  Florida  v.  Jack- 
sonville, etc.,  R.  R.,  15  Fla.,  801  (1875), 
holding  that  the  proper  remedy  is  an 
injunction  until  the  hearing.  It  is  ille- 
gal to  appoint  a  receiver  of  a  corpora- 
tion ex  parte  where  the  defendant 
might  be  served  in  the  jurisdiction  even 
though  the  suit  is  by  a  stockholder  of  a 
lessor  corporation,  and  he  sets  forth 
,  facts    showing  that  the    property  has 


been  practically  ruined  by  the  lessee  and 
by  collusion  between  the  lessee  and  the 
board  of  directors  of  the  lessor,  and  that 
the  lessee  is  about  to  have  a  receiver  ap- 
pointed of  the  property.  Wabash  R. 
Co.  V.  Dykeman,  32  N.  E.  Rep.,  823  (Ind., 
1892).  An  appointment  should  be  ex 
parte  only  when  there  is  fraud  or  the 
property  is  being  wasted,  or  removed, 
or  great  loss  will  occur  during  the  time 
of  giving  notice.  Hence  judgment 
creditors  cannot  have  a  receiver  ap- 
pointed ex  parte  although  the  rolling 
stock  has  been  levied  on  and  the  road 
not  operated  and  trains  are  being  de- 
layed and  freight  not  moved.  Chicago, 
etc.,  Co.  V.  Cason,  32  N.  E.  Rep.,  827 
(Ind.,  1892).  An  ex  parte  appointment 
of  a  receiver  of  a  solvent  corporation 
which  attempted  to  make  a  consolida- 
tion, which  consolidation  was  thereafter 
declared  void  by  the  courts,  is  void,  even 
though  some  of  the  stockholders  have  . 
disobeyed  an  injunction.  Railway  Co. 
V.  Jewett,  37  Ohio  St.,  649  (1882).  The 
appointment  of  a  receiver  of  a  company 
on  an  ex  parte  application  and  on  a  bill 
which  does  not  allege  the  insolvency  of 
the  corporation  is  void.  Turgeau  v. 
Brady,  24  La.  Ann.,  348  (1872).  An  ex 
parte  appointment  of  a  receiver  and  the 
ex  parte  granting  of  an  injunction 
against  the  officers  acting,  the  charge 
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A  receiver  of  the  assets  in  the  jurisdiction  belonging  to  a  for- 
eign corporation  is  more  readily  appointed  ex  parte,  especially  where 
it  is  difficult  to  obtain  service.'  There  is  some  doubt  as  ta 
whether  a  receiver  may  be  appointed  by  a  judge  in  vacation  time 
where  there  is  no  statutory  power  given  to  him  for  that  purpose.* 

being  fraudulent  mismanagement,  are    and  in  Gibson  v.  Martin,  id.,  481,  and  is 


void.  Port  Huron,  etc.,  R'y  v.  Judge,  31 
Mich.,  456  (1875).  A  judgment  creditor 
is  not  entitled  to  notice  of  an  applica- 
tion for  the  appointment  of  a  receiver. 
Morrison  v.  Menhaden  Co.,  37  Hun,  533 
(1885).  Where  the  road  has  been  sold 
under  a  judgment  and  the  purchaser  is 
in  possession,  a  receiver  of  the  property 
cannot  be  appointed  unless  he  is  made  a 
party.  Searles  v.  Jacksonville,  eta,  R.  R, 
a  Woods,  631  (1873).  In  the  case  Mc- 
Henry  v.  N.  Y.,  etc.,  R.  R,  35  Fed.  Rep., 
114  (1885),  the  court  discharged  a  re- 
ceiver who  had  been  appointed  ex  parte 
in  the  state  court  before  the  case  was 
removed.  Where  the  receivership  is 
the  main  purpose  of  the  suit  the  court 
will  not  appoint  until  the  final  hearing 
is  had.  Union,  etc.,  Ins.  Co.  v.  Union, 
etc.,  Co.,  37  Fed.  Rep.,  386  (1889).  In 
New  York  by  statute  the  ordinary  busi- 
ness of  a  corporation  cannot  be  inter- 
fered with  except  upon  notice. 

1  Klinfs  V.  Supreme,  etc.,  of  Iron  Hall, 
N.  Y.  L.  J.,  October  7,  1893  (Sup.  Ct.,  Sp. 
T.),  the  court  saying :  "  In  People  v.  Al- 
bany &  Susquehanna  R  R  Co.,  7  Abb. 
(N.  S.),  290,  it  is  said  :  '  In  Verplanck  v. 
Mercantile  Insurance  Company,  3  Paige, 
450,  Chancellor  Walworth  states  the 
rule  as  follows :  "  By  the  settled  practice 
of  this  court  in  ordinary  suits,  a  receiver 
cannot  be  appointed  ex  parte  before  the 
defendant  has  had  an  opportunity  to  be 
heard"  in  relation  to  his  rights,  except  in 
those  cases  where  he  is  out  of  the  juris- 
diction of  the  court  and  cannot  be  found, 
or  where,  for  some  reasons,  it  becomes 
absolutely  necessary  for  the  court  to  in- 
terfere before  there  is  time  to  give  no- 
tice to  the  opposite  party  to  prevent  the 
destruction  or  Iocs  of  property."  The 
same  rule  is  re-asserted  by  the  chancel- 
lor in  Sandford  v.  Sinclair,  8  Paige,  374, 


asserted  in  numerous  cases,  among 
which  are  Field  v.  Ripley,  20  How.  Pr., 
26 ;  McCarthy  v.  Peake,  9  Abb.  Pr.,  166, 
and  Dowling  v.  Hudson,  14  Beavan.  In 
the  case  of  Verplanck  v.  Mercantile  In- 
surance Company,  supra,  the  chancel- 
loi'  also  said  that '  In  every  case  where 
the  court  is  asked  to  deprive  the  defend- 
ant of  the  possession  of  his  property 
without  a  hearing,  or  an  opportunity  to 
oppose  the  application,  the  particular 
facts  and  circumstances  which  render 
such  a  summary  proceeding  proper 
should  be  set  forth  in  the  bill  or  peti- 
tion on  which  application  is  founded.''' 
2  The  court  has  power  in  vacation 
time  to  appoint  a  receiver.  Greeley  v. 
Provident,  etc..  Bant,  15  S.  W.  Rep.,  429 
(Mo.,  1891).  A  receiver  of  a  railroad 
cannot  be  appointed  in  vacation  time  by 
a  judge  of  an  Illinois  court,  but  the  ap- 
pointment may  be  validated  by  con- 
firmation of  the  court  Hervey  v.  111. 
Mid.  R'y,  28  Fed.  Rep.,  169  (1884) ;  Ham- 
mock V.  Loan  &  T.  Co.,  105  U.  S.,  7T 
(1881).  Concerning  the  limited  powers 
of  a  judge  at  chambers  in  vacation 
time,  see  Blair  v.  Reading,  99  111.,  600 
(1881).  A  judge  may  appoint  a  receiver 
where  he  has  power  to  grant  an  injunc- 
tion out  of  court  Cincinnati,  etc.,  R  R 
V.  Sloan,  31  Ohio  St.,  1  (1876).  "The 
appointment  of  a  receiver  is  an  equita- 
ble remedy,  and  bears  a  similar  relation 
to  courts  of  equity  that  proceedings  in 
attachment  bear  to  courts  of  law. 
Hende  the  appointment  of  a  receiver 
has  been  said  to  be  an  equitable  execu- 
tion. ...  A  promiscuous  receiver- 
ship is,  in  effect,  an  injunction,  and 
something  more  stringent  still."  Where 
a  judge  has  power  to  appoint  a  receiver 
out  of  course,  he  has  power  to  vacat& 
the  appointment    Cincinnati,  etc.,  R  R. 
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The  appointment  of  a  receiver  is  not  complete  where  a  commis- 
sioner or  referee  has  made  the  appointment.  The  court  must  con- 
firm.' 

If  the  bonds,  upon  which  the  foreclosure  suit  and  the  appoint- 
ment of  the  receiver  are  based,  are  void  the  receivership  itself  is 
void.2  But  the  fact  that  the  service  of  the  summons  Avas  irregular 
and  void  does  not  necessarily  vitiate  the  receivership.' 

The  regularity,  propriety  and  validity  of  the  appointment  of  a 
receiver  can  be  questioned  only  in  the  court  that  appointed  him, 
and  only  in  a  direct  proceeding  to  test  that  question.*  The  ap- 
pointment of  a  receiver  does  not  prevent  the  company  from  hold- 
ing its  regular  elections.' 

§  8^4.  Who  will  he  selected  for  receiver. —  As  a  general  rule  the 
court  will  not  make  one  of  the  oflBcers  or  directors  or  stockholders 
of  the  corporation  the  receiver,'  nor  will  it  appoint  one  of  the 


«.  Sloan,  31  Ohio  St.,  1  (1877).  A  judge 
of  the  United  States  supreme  court  may 
grant  an  injunction  though  he  is  out  of 
the  circuit  to  which  he  has  been  as- 
signed. United  States  v.  Louisville,  etc.. 
Canal  Co.,  4  Dill.,  601  (1873).  The  re- 
ceiver may  be  discharged  at  chambers. 
Walters  v.  Anglo,  etc.,  Co.,  50  Fed.  Rep., 
316  (1892). 

•The  report  of  a  commissioner  that 
he  has  appointed  a  receiver  is  insuffi- 
cient to  complete  the  appointment  un- 
less the  report  is  confirmed.  Kimball 
V.  Goodburn,  32  Mich.,  10  (1875). 

2  Where  the  bonds  are  invalid  a  re- 
ceiver appointed  in  the  foreclosui'e  suit 
has  no  power  to  collect  subscriptions. 
Farmers'  L.  &  T.  Co.  v.  San  Diego,  etc., 
St.  Car  Co.,  49  Fed.  Rep.,  188  (1892).  If 
a  bond  is  not  required  from  the  re- 
ceiver, it  is  not  necessary  for  him  to 
give  one.  Wilson  v.  Welch,  31  N.  E. 
Rep.,  712  (Mass.,  1892). 

3  It  seems  that  a  court  of  equity  has 
power  to  appoint  a  receiver  of  an  in- 
solvent corporation  to  preserve  its  prop- 
erty, even  though  the  service  of  the 
summons,  etc.,  on  the  corporation  was 
void,  but  the  court  cannot  in  such  a 
case  authorize  a  sale  of  the  land  of  the 
corporation.  St.  Louis,  etc.,  Co.  v.  San- 
doval, etc.,  Co.,  Ill  111.,  32  (1884). 

*The  validity  and  propriety  of  the  ap- 


pointment of  a  receiver  cannot  be  ques- 
tioned or  tried  in  a  different  court  and 
case  from  that  in  which  the  receiver 
was  appointed.  The  remedy  of  the  party 
complaining  is  to  move  to  set  it  asida 
Vermont,  etc.,  R.  E.  u.  Vermont  Central 
R  R.,  46  Vt,  792  (1873).  See,  also,  a  dic- 
tum in  Klein  v.  Jewett,  26  N.  J.  Eq.,  474 
(1875),  to  effect  that  the  power  of  the 
court  to  appoint  a  receiver  is  to  be  de- 
termined solely  by  the  court  appointing 
him.  Where  the  receiver  sues  on  a  note, 
the  defendant  cannot  attack  the  regu- 
larity of  the  proceedings  by  which  he 
was  appointed.  Case  v.  Marchand,  23 
La,  Ann.,  60  (1871).  In  proceedings  to 
commit  a  person  for  contempt  in  gar- 
nishing assets  after  the  receiver  has 
been  appointed,  the  validity  and  regu- 
larity of  the  receiver's  appointment 
cannot  be  attacked  or  questioned.  Rich- 
ards V.  People,  81  111.,  551  (1876). 

5  Taylor  w  Phil.,  etc.,  R.  R,  7  Fed.  Rep., 
381  (1881). 

6  Atkins  V.  Wabash,  eta,  R'y,  29  Fed. 
Rep.,  161  (1886),  the  court  saying  that 
such  an  appointment  should  never  be 
made  except  upon  consent  of  all  parties. 
The  receiver  will  not  be  chosen  from  the 
■directors  of  the  insolvent  company,  nor 
from  the  parties  to  or  counsel  in  the 
case.  Finance  Co.  v.  Charleston,  etc., 
R   R,  45  Fed.   Rep.,   436  (1891).    The 
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counsel  of  either  party,'  nor  any  party  interested  on  either  side, 
unless  all  consent  thereto.^  A  trust  company  may  be  appointed,' 
and  in  a  famous  litigation  in  Yermont  a  railroad  company  was  for 
many  years  the  receiver  of  another  railroad  company.*    The  courts 


president  of  the  company  was  appointed 
receiver  in  tlie  case  of  Clai-ke  v.  Central, 
etc.,  Co.  of  Georgia,  54  Fed.  Kep.,  556 
(Ga.,  1893).  An  officer  of  the  corpora- 
tion should  not  be  appointed  its  receiver, 
and  if  after  his  appointment  charges  of 
fraud  are  made  vphich  it  will  be  the 
duty  of  the  receiver  to  investigate  he 
will  be  removed.  McCullough  u  Mer- 
chants', etc.,  Co.,  29  N.  J.  Eq.,  317  (1878). 
In  Richards  v.  Chesapeake,  etc.,  R.  R.,  1 
Hughes,  28  (1876),  the  court  refused  to 
appoint  the  vice-president  receiver, "  not- 
withstanding the  almost  unanimous 
consent  of  parties.''  In  Freeholders  v. 
State  Bank,  28  N.  j!  Eq,,  166  (1877),  the 
court  refused  to  appoint  as  receiver  any 
one  connected  with  the  management  of 
the  insolvent  corporation.  In  the  ve- 
ceivership  of  the  Reading  Railroad  Com- 
pany in  1893  the  president  of  the  com- 
pany was  made  one  of  the  receivers,  but 
he  resigned  within  a  few  months.  In 
the  case  of  Young  v.  Montgomery,  etc., 
R.  R,  3  Woods,  606  (1875),  it  appeared 
that  in  another  suit  pending  in  the  same 
court  the  president  of  the  insolvent  cor- 
poration had  been  appointed  receiver. 
In  the  case  of  In  re  Fifty,  etc..  Bonds,  15 
S.  C,  304  (1880),  the  court  appointed  the 
president  and  directors  as  receivers,,  in 
asmuch  as  the  foreclosure  was  by  the 
state,  and  the  state  could  not  be  required 
to  give  security  upon  the  appointment 
of  a  receiver.  See,  also,  same  case,  Gibbes 
V.  Greenville,  etc.,  R.  R,  id.,  518.  Later, 
however,  the  court  decided  that  such 
officers  were  not  receivers  to  the  ex- 
tent of  rendering  the  property  liable  for 
expenses  in  continuing  to  run  the  road, 
where  the  company's  note  is  taken  in 
payment  Ex  parte  Williams,  17  id., 
396  (1881).  In  England  the  appoint- 
ment of  the  board  of  directors  as  re- 
ceivers is  looked  upon  with  favor.  In 
the  case  of  Re  Manchester,   etc.,   R'y, 
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L.  R.,  14  Ch.  D.,  645  (1880),  the  court 
said:  "If  they  were  acting  fairly 
and  working  fairly,  they  would,  most 
likely,  be  appointed;  and  in  fact,  in 
practice,  I  believe,  as  a  general  rule, 
either  the  directors  are  appointed,  or 
some  of  them,  or  the  secretary,  so  as  to 
keep  the  management  in  the  board  of 
directors."  The  court  will  not  appoint 
as  receiver  the  general  manager  of  the 
company.  Fripp  v.  Chard  R'y,  11  Hare, 
341  (1853). 

1  Finance  Co.  v.  Charleston,  etc.,  R.  R., 


2  In  Cowdrey  v.  Railroad,  1  Woods,  331 
(1870),  where  by  consent  one  of  the 
foreclosing  bondholders  was  made  re- 
ceiver, the  court  refused  to  remove  him 
subsequently  to  his  appointment  and 
service.  Where  two  receivers  have 
been  appointed,  each  party  naming  one, 
and  this  leads  to  dissensions  and  unnec- 
essary expense,  the  court  will  remove 
both  and  appoint  a  new  one.  Meier  v. 
Kansas,  etc.,  R'y,  1  Woods,  331  (1870). 
Where  a  court  appoints  a  receiver  on 
the  supposition  that  all  the  parties  in 
interest  agree  to  the  appointment  of  that 
particular  person,  and  it  afterwards 
transpires  that  such  was  not  the  case, 
he  will  be  removed  and  a  new  one  ap- 
pointed, the  first  appointment  having 
really  been  one-sided  and  partisan. 
Wood  V.  Oregon  Development  Co.,  55 
Fed.  Rep.,  901  (Greg.,  1893). 

'  The  author  has  himself  caused  The 
Central  Trust  Company  of  New  York 
to  be  appointed  receiver  of  bonds  in  a 
railroad  case. 

*  In  the  case  Vermont,  etc.,  R  R.  v. 
Vermont  Central  R.  R,  46  Vt,  792 
(1873),  S.  C.  on  appeal,  50  Vt,  500  (1877), 
a  railroad  company  was  made  receiver, 
and  the  court  refused  to  consider  in  a 
collateral  attack  the  power  of  the  com- 
pany to  accept  the  position.    Langdon 
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do  not  favor  the  appointment  of  a  receiver  from  a  distant  state.* 
The  receiver  should  not  select  his  counsel  from  either  side.^ 

§  865.  A  second  receiver  will  not  &e  appointed  where  one  receiver- 
ship already  exists. —  Such  is  the  rule  even  though  the  application 
for  the  second  receiver  is  by  a  first  mortgagee  who  has  filed  his 
bill  to  foreclose.'  The  question  of  a  conflict  of  jurisdiction  between 
the  federal  and  state  courts  is  considered  elsewhere.''  Even  if  a 
second  one  is  appointed  he  takes  subject  to  the  rights  of  the  first 
receiver,  except  as  to  property  not  included  in  the  first  receiver^ 
ship.' 


V.  Vermont,  etc.,  R  E.,  54  Vt,  593,  613 
(1883).  See,  also,  Eoxbury  v.  Central 
Vt.  R.  R..  60  Vt.,  121  (1887). 

1  Mr.  Justice  Miller  in  Meier  v.  Kan- 
sas, etc.,  R'y,  1  Woods,  476  (1878),  said 
that  it  was  improper  and  unnecessary 
to  appoint  for  a  Kansas  railroad  a  re- 
ceiver located  in  New  York.  Where 
two  i-eceivers  have  been  appointed  to 
act  jointly,  one  appointed  by  each  party, 
and  they  cannot  agree,  the  court  will 
remove  them  and  appoint  a  new  single 
resident  receiver.  One  is  enough.  Meier 
V.  Kansas,  etc.,  R'y,  5  Dill.,  476  (1878). 
A  mortgagee  who  names  the  receiver 
may  be  liable  for  his  misfeasances. 
Sorchan  r.  Mayo,  33  Atl.  Rep.,  479  (N.  J., 
1893). 

2  The  receiver  should  not  appoint  as 
his  counsel  his  brother,  who  has  come 
into  the  circuit  for  the  purpose  of  ob- 
taining the  receivership  business,  and 
who  was  attorney  for  the  bondholders 
before  the  receiver  was  appointed.  Blair 
V.  St  Louis,  etc.,  R.  R.,  30  Fed.  Rep.,  348 
(1884). 

'  Where  receivers  have  been  appointed 
at  the  instance  of  the  insolvent  corpora- 
tion, additional  receivers  will  not  be 
appointed  on  the  application  of  mort- 
gagees who  file  a  cross-bill  for  fore- 
closure. Wabash,  etc.,  R'y  v.  Central 
T.  Co.,  33  Fed.  Rep.,  373  (1884).  Where 
a  receiver  has  been  appointed  by  the 
federal  court  in  a  foreclosure  suit  by 
second-mortgage  bondholders,  the  first- 
mortgage  bondholders  cannot  subse- 
quently, by  starting  a  foreclosure  suit 
on  the  first  mortgage,  oust  such  receiver 


and  have  one  appointed  in  their  suit 
They  cannot  have  a  receiver  until  the 
first  receiver  is  discharged.  Young  t\ 
Montgomery,  etc.,  R  R,  3  Woods,  606 
(1875).  The  federal  court  of  bankruptcy, 
when  in  existence  in  1873,  held  that  it 
would  not  appoint  a  receiver  of  a  rail- 
road company  where  the  circuit  court 
of  the  United  States  had  already  ap- 
pointed one,  even  though  the  latter  re- 
ceiver had  abandoned  his  duties.  Ala- 
bama, etc.,  R.  R,  V.  Jones,  7  Nat'l  Bankr. 
Rep.,  145.  So  also  Alden  v.  Boston,  etc., 
R  R,  5  id.,  280  (1871),  where  a  state 
court  had  appointed  a  receiver.  Where 
several  mortgages  on  the  same  property 
cover  the  income,  and  the  junior  mort- 
gagee causes  a  receiver  to  be  appointed, 
the  prior  mortgagees  being  made  parties 
defendant,  a  prior  mortgagee  may  apply 
to  the  court  to  order  the  receiver  to 
apply  the  income  to  the  prior  mortgage. 
Seibert  v.  Minneapolis,  etc.,  R'y  Co.,  53 
N.,W.  Rep.,  1151  (Minn.,  1893).  Where 
receivers  appointed  over  property  in 
two  circuits  have  been  removed  as  to 
property  in  one  of  those  circuits,  the 
court  will  order  the  receivers  to  turn 
over  the  property,  money,  rolling  stock, 
etc.,  in  the  circuit  where  their  powers 
have  ceased.  Central  T.  Co.  v.  Wabash, 
etc.,  R'y,  29  Fed.  Rep.,  618  (1886). 

4  See  §  889. 

5  Where  a  receiver  is  in  possession  of 
a  fund,  another  receiver  subsequently 
appointed  in  another  action  in  the  same 
state  is  not  entitled  to  the  fund,  and  if 
he  gets  it  he  will  be  compelled  to  restore 
it  to  the  first  receiver.    O'Mahony  v.  Bel- 
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The  usual  rule  is  to  apply  to  the  court  to  have  the  first  receiver 
made  receiver  in  the  second  action  also,  or  to  have  it  extended  to 
property  not  already  included.'  The  court  will  readily  appoint  a 
resident  receiver  of  the  assets  of  a  foreign  corporation,^  and  will 
often  appoint  as  resident  receiver  the  receiver  who  has  already 
been  appointed  in  another  state.' 

Where  a  receiver  has  been  appointed  in  the  state  court  and  the 


mont,  5  J.  &  S.,  380  (1874).  There  may 
be  a  second  receiver  appointed  on  the 
application  of  judgment  creditors  of 
such  corporate  assets  as  are  not  included 
in  the  mortgage  in  the  foreclosure  of 
which  the  first  receiver  has  been  ap- 
pointed. Whitney  v.  N.  Y.,  etc.,  R  R, 
S3  Hun,  164  (1884).  A  receiver  may 
apply  to  the  court  to  have  another  re- 
ceivership declared  void.  Id.  A  federal 
receiver  has  prior  riglits  over  a  state  re- 
ceiver appointed  subsequently.  East 
Tenn.,  etc.,  R  E.  v.  Atlanta,  etc.,  R  R, 
49  Fed";  Rep.,  608  (1893).  See,  also, 
§  839. 

1  An  ancillary  receivership  vrill  be 
granted  ex  parte  subject  to  the  right  of 
the  court  to  consider  the  appointment 
on  a  subsequent  motion  where  a  receiv- 
ership has  been  granted  in  the  main  ac- 
tion. Piatt  V.  Philadelphia,  etc.,  Co.,  54 
Fed.  Rap.,  569  (Mass.,  1893),  the  court  re- 
fusing to  follow  Mercantile  Trust  Co. 
V.  Kanawha  &  O.  E'y  Co.,  39  id.,  337 
(1890).  The  receivership  may  be  ex- 
tended to  an  additional  line  of  railroad 
upon  the  application  of  one  of  the  par- 
ties who  claims  a  hen  on  such  addi- 
tional part  also.  Mercantile  T.  Co.  v. 
Missouri,  etc.,  R'y,  41  Fed.  Rep.,  8 
(1889).  If  a  receiver  is  in  possession,  the 
same  court  in  a  subsequent  suit  affect- 
ing the  same  property  will  extend  the 
first  receivership  to  the  second  suit. 
But  if  the  court  appoints  a  new  receiver 
he  displaces  the  old.  State  of  Florida 
V.  Jacksonville,  etc.,  R  R,  15  Fla.,  301 
(1875).  The  receivership  obtained  at 
the  instance  of  the  mortgagee  cannot 
at  his  instance  be  extended  to  property 
not  included  in  the  mortgage.  Id.,  380. 
In  Florida  a  receiver  appointed  in  one 


county  has  no  control  over  the  part  of 
the  road  which  is  in  other  counties.    Id. 

2  A  x-eceiver  of  the  property  in  one 
state  of  a  foi-eign  insolvent  corporation 
will  be  appointed  at  the  instance  of  a 
resident  creditor,  even  though  the  cor- 
poration has  been  dissolved  and  its  af- 
fairs are  in  process  of  liquidation  in  the 
other  state.  The  surplus  after  paying 
the  creditors  will  be  distributed  among 
the  stockholders.  Redmond  v.  Hoge,  3 
Hun,  171  (1874).  See,  also,  Klinfs  v.  Su- 
preme, etc.,  of  Iron  Hall,  supra,  %  863, 
note. 

3  Dunlap  V.  Paterson,  etc.,  Ins.  Co.,  13 
Hun,  637  (1878).  In  the  foreclosure  of 
the  West  Shore  Railroad,  i-eceivers  were 
first  appointed  by  the  New  York  state 
court,  and  then  the  same  receivers  were 
appointed  in  a  suit  instituted  in  the  fed- 
eral court  in  New  Jersey  to  cover  the  part 
of  the  property  in  New  Jersey.  The  fed- 
eral court  referred  matters  of  doubt  to 
the  New  York  court  for  decision.  United 
States  T.  Co.  v.  N.  Y.,  etc.,  R'y,  35  Fed. 
Rep.,  797  (1885).  Although  the  judges 
in  the  different  circuits  in  which  a  con- 
solidated railroad  is  being  foreclosed 
issue  different  orders  to  the  receiver, 
who  is  the  receiver  in  each  circuit,  as 
regards  payments  to  be  made,  yet  if 
these  orders  are  all  legal,  the  circuit 
judge  will  not  interfere  with  them. 
Central  T.  Co.  v.  Texas,  etc.,  R'y,  33  Fed. 
Rep.,  135  (1884).  Comity  as  to  allowing 
receivers  appointed  in  one  state  to  sue 
in  another  state  does  not  go  the  extent 
of  allowing  a  bill  in  equity  of  such  a  re- 
ceiver to  extend  his  receivership  over 
property  in  the  state  to  displace  a  prioi 
bill  filed  by  a  creditor  of  the  corpora- 
tion to  have  a  receiver  appointed,  etc. 
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case  is  then  removed  to  the  federal  court  the  same  receiver  con- 
tinues.' 

§  866.  Levy  of  execution,  attachment  and  garnishee  process  in 
the  state  after  the  order  for  the  receivership  is  made  —  Vesting  of 
title.—  The  law  favors  the  diligent  creditor,  and  the  diligent  cred- 
itor is  always  endeavoring  to  secure  a  preference  over  other  cred- 
itors by  obtaining  levy  of  execution  before  other  creditors  levy  and 
also  before  a  receivership  is  ordered.  The  law,  however,  favors 
the  priority  of  the  receivership  in  such  cases,  especially  in  railroad 
cases,  where  the  public  is  interested  in  keeping  the  property  to- 
gether, and  in  insolvent  corporation  cases,  where  rascality  is  apt 
to  abound.  After  the  entry  of  an  order  that  a  receivership  is 
granted,  a  levy  of  execution,  attachment  or  garnishment  upon  the 
personal  property  is  invalid  and  a  contempt  of  court,  even  though 
the  receiver  himself  has  not  yet  been  named  or  has  not  yet  filed 
his  bond.^ 


Nor  should  the  two  suits  be  consoli- 
dated. Day  V.  Postal  Tel.  Co.,  66  Md., 
35i  (1886). 

1  Turner  v.  Indianapolis,  etc.,  R'y,  8 
Biss.,  537  (1879). 

2  After  a  receiver  of  the  rents  is  ap- 
pointed a  judgment  creditor  will  be  en- 
joined from  attaching  them.  Ames  v. 
Trustees,  etc.,  20  Beav.,  333  (1855). 
Where  a  creditor  obtains  judgment 
against  the  corporation  on  December  9th, 
and  at  once  issues  execution,  and  on  De- 
cember 31st  a  receiver  is  appointed  and 
at  once  takes  possession  in  another  ac- 
tion, and  the  first  creditor  garnishes  a 
debtor  of  the  company  on  January  18th, 
the  receiver  takes  title  in  preference  to 
the  garnishee  process,  even  though  he 
did  not  file  his  bond  until  some  forty 
days  later.  Maynard  v.  Bond,  67  Mo., 
315  (1878).  An  attachment  of  partner- 
ship property  is  not  good  as  against  a 
receiver's  title  where  the  attachment 
was  levied  after  the  appointment  of  the 
receiver  but  before  he  filed  his  bond. 
Steele  v.  Sturges,  5  Abb.  Pr.,  443  (1857). 
So,  also,  where  process  of  execution  is 
levied  after  the  order  to  ascertain  a  fit 
receiver,  but  before  his  appointment 
Putter  V.  Tallis,  5  Sand.,  610  (1853).  The 
right  of  the  receiver  to  take  possession 
accrues  when  he  flies  his  bond.    Noyes 


V.  Rich,  53  Me.,  115  (1863).  The  decision 
in  the  old  case  of  Farmers'  Bank,  etc.,  v. 
Beaston,  7  G.  &  J.  (Md.),  421  (1836),  to  the 
effect  that  a  garnishee  process  subse- 
quent to  the  appointment  and  giving  of 
bonds  of  a  receiver  is  good  as  against 
the  receivership,  where  the  i-eceiver  has 
not  actually  taken  in  charge  the  fund 
so  garnished,  is  not  the  law.  It  has  been 
held  in  England  that  the  receiver  of  the 
assets  of  an  individual  does  not  take 
title  until  he  gives  the  required  security, 
and  an  execution  levied  after  his  ap- 
pointment but  before  he  gives  security 
is  not  a  contempt  of  court.  Edwards  v, 
Edwards,  L.  R,  3  Ch.  D.,  291  (1876). 
After  the  receiver  takes  possession  a 
judgment  creditor  who  levied  on  the 
real  estate  before  the  receiver  was  ap- 
pointed can  foreclose  his  lien  only 
through  the  court  that  appointed  the 
receiver.  WiswalJ  v.  Sampson,  14  How., 
52  (1852).  The  title  of  a  receiver,  on  his 
appointment,  dates  back  to  the  time  of 
granting  the  order.  East  Tenn.,  etc.,  R 
R  V.  Atlantic,  etc.,  R  R,  49  Fed.  Rep.,- 
608  (1892).  See,  also.  In  re  Schuyler, 
136  N.  Y.,  169.  Even  though  the  re- 
ceiver declines  to  accept  the  position,  an 
execution  cannot  legally  be  levied  on 
the  property.  Skinner  v.  Maxwell,  68 
N.  C,  400  (1873). 
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In  regard  to  real  estate,  the  receiver  does  not  take  title  by  the 
mere  fact  of  his  appointment.  Until  the  insolvent  corporation 
actually  makes  a  deed  of  its  real  estate  to  the  receiver,  the  title  of 
the  receiver  thereto  is  good  only  in  equity.'  Such  also  is  the  rale 
in  regard  to  patent-rights.  An  assignment  is  necessary.^  As  to 
personal  property  the  arppointment  does  not  in  itself  convey  title 
to  personalty  or  choses  in  action  located  out  of  the  state.'  In  ap- 
pointing a  receiver  the  court  may  vi^ithhold  from  him  certain  assets 
upon  which  there  are  mortgages  which  are  about  to  be  enforced 
under  the  power  of  sale.*  The  order  appointing  the  receiver  may 
compel  the  company  to  turn  over  to  it  all  the  books  of  the  com- 
pany and  also  the  seal.^ 

§  867.  Levy  of  execution,  attachment  and  garnishee  process  in 
another  state  after  a  receivership  has  'been  ordered  in  one  state  — 
Receiver  of  assets  of  a  foreign  corporation. —  It  is  a  settled  rule 
that  each  state  will  favor  its  own  litigants  who  are  creditors  of  a 
corporation  as  against  a  receiver  of  that  corporation  appointed  in 
another  state.    Hence  an  attachment,  execution  or  garnishee  pro- 


'  Unless  the  statute  provides  otherwise, 
as  it  does  in  New  York,  the  real  estate 
of  the  corporation  is  not  vested  in  the 
receiver  except  by  an  actual  conveyance 
from  the  corporation  to  hirri.  St  Louis, 
etc.,  Co.  V.  Sandoval,  etc.,  Co.,  Ill  111., 
33  (1884).  A  levy  of  execution  prior  to 
the  filing  of  the  bill  through  which  the 
receiver  is  appointed  takes  precedence 
at  course  over  the  receiver.  Chautau- 
que,  etc..  Bank  v.  Eisley,  19  N.  Y.,  369 
(1859).  Unless  a  deed  of  the  real  estate 
is  made  to  the  receiver,  a  purchaser 
from  him  has  no  title  and  cannot  main- 
tain a  suit  for  partition.  Scott  v.  El- 
more, 10  Hun,  68  (1877).  A  statute  may 
of  course  provide  that  title  shall  vest 
without  a  deed.  Matter  of  Att'y-Gen.  v. 
Atlantic,  etc.,  Ins.  Co.,  100  N.  Y,  S79 
(1885),  where  the  statute  applied  to  re- 
ceivers of  insurance  companies.  A  re- 
ceiver to  whom  the  property  has  been 
assigned  takes  precedence  over  a  subse- 
quent judgment  and  levy  all  in  the 
same  state.  Swift's,  etc..  Works  v. 
Johnson,  26  Fed.  Eep..  828  (1886).  The 
judgment  lien  of  a  party  dates  from  its 
entry  and  not  from  the  time  when  a 
verdict  was  rendered.  Jennings  v.  Phil., 
etc.,  R  R.,  23  Fed.  Eep.,  569  (1884).    Title 


vests  in  the  receiver  under  the  New 
York  statute  upon  his  appointment 
Upon  filing  his  bond  the  title  relates 
back,  although  he  does  not  at  once  take 
possession.  It  is  contempt  to  file  a  libel 
against  the  property  after  such  order  is 
made  and  bond  filed.  Matter  of  Schuy- 
ler's, etc.,  Co.,  64  Hun,  384  (1893). 
Where  the  receiver  does  not  take  act- 
ual possessiop  but  merely  collects 
rental,  it  is  held  in  Mississippi  that  the 
mortgagor  company  may  convey  the 
property  and  give  good  title.  Miss.  Val. 
Co.  V.  Chicago,  etc.,  E.  R,  58  Miss.,  896 
(1881). 

2  In  Pennsylvania  the  receiver  of  a 
corporation  has  no  such  title  to  patents 
as  gives  him  power  to  institute  a  suit 
thereon.  He  is  custodian  merely.  Dick 
V.  Struthers,  35  Fed.  Eep.,  103  (1885). 

s  Booth  V.  Clark,  17  How.,  323  (1854). 

*  Weihl  et  al.  v.  Atlanta,  etc.,  Co.  et  a}., 
15  S.  E.  Rep.,  282  (Ga.,  1893). 

5  American  Can.  Co.  v-  Jacksonville, 
etc.,  E'y,  53  Fed.  Eep.,  937  (1893).  The 
receiver  is  entitled  to  the  books,  docu- 
ments and  papers  of  the  company. 
Engel  V.  The  South,  etc.,  Co.,  66  L.  T. 
Eep.,  155  (1893). 
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cess  levied  in  the  state  on  assets,  in  the  state  belonging  to  a  foreign 
corporation  ■will  take  precedence  over  the  title  of  a  receiver  ap- 
pointed prior  thereto  in  another  state.^  But  there  is  a  certain 
danger  connected  with  such  a  proceeding.  If  the  court  that  ap- 
pointed a  receiver  can  reach  the  creditor  who  has  obtained  such  a 
precedence  over  the  receiver,  it  will  compel  such  creditor  to  release 
his  advantage  or  will  commit  him  for  contempt  of  court;  or  will 


1  A  debt  due  from  a  citizen  of  Massa- 
chusetts to  a  New  York  corporation  on 
overdue  promissory  notes  may  be  at- 
taclied  in  Massachusetts  by  a  Massa- 
chusetts creditor  of  the  corporation,  and 
this  attachment  comes  in  ahead  of  the 
rights  of  a  New  York  receiver  of  the 
corporation,  even  though  the  receiver 
was  appointed  before  the  attachment  was 
made.  If  the  corporation  had  been  dis- 
solved the  attachment  suit  would  of 
course  have  failed.  Taylor  v.  Columbian 
Ins.  Co.,  96  Mass.,  353  (1867).  The  priority 
of  a  suit  in  New  York  by  the  receiver  on 
these  notes  does  not  change  the  above 
rule.  Id.  The  sequel  of  this  decision  is 
found  in  Osgood  v.  Maguire,  61 N.  Y.,  534 
■(1875),  where  the  unfortunate  payor  of 
the  above-mentioned  notes  was  obliged 
to  pay  them  over  again,  because  the 
New  York  courts  declared  the  Massa- 
chusetts decision  to  be  contrary  to  law. 
In  Connecticut  it  is  held  that  a  Massa- 
chusetts assignee  appointed  by  the  court 
has  no  rights  as  against  attachments  of 
the  assignor's  property  in  Connecticut. 
Upton  V.  Hubbard,  28  Conn.,  374  (1859). 
An  Ohio  receiver  of  an  Ohio  bank  has 
no  precedence  over  attachments  levied 
in  New  York  on  funds  of  the  bank  in 
New  York,  although  the  attachments 
were  subsequent  in  time  to  the  appoint- 
ment of  the  receiver.  Willitts  v.  Waite, 
25  N.  Y,  577  (1862).  An  attachment  in 
New  York  of  property  of  a  New  Jersey 
corporation  after  a  receiver  had  been 
appointed  in  New  Jersey,  but  before  a 
receiver  was  appointed  in  New  York,  is 
good  as  regards  property  attached  but 
no  further.  WoerishoflEer  v.  North  River 
Con.  Co.,  99  N.  Y,  398  (1885) ;  Dunlop  v. 
Patterson,   etc.,  Ins.  Co.,   12  Hun,  627 


(1878) ;  affirmed,  74  N.  Y,  145.  In  Louis- 
iana it  is  held  that  where  a  receiver  of 
a  Tennessee  bank  is  appointed  in  Tennes- 
see, and  a  part  of  the  assets  are  illegally 
taken  from  Tennessee  into  Louisiana, 
the  courts  of  the  latter  will  on  an  inter- 
vention by  the  Tennessee  receivers  re- 
store the  property  to  him,  ^ven  as 
against  an  attachment  in  Louisiana. 
Paradise  v.  Farmers',  etc..  Bank,  5  La. 
Ann.,  710  (1850).  An  attachment  in 
Maine  against  the  property  of  a  New 
York  corporation  is  not  displaced  by 
the  subsequent  appointment  in  New 
York  of  a  receiver  of  the  corporation. 
Hunt  V.  Columbian  Ins.  Co.,  55  Me.,  290 
(1867).  Where  a  receiver  took  posses- 
sion of  a  barge  in  Missouri,  wherein  he 
was  appointed,  and  caused  the  barge  to 
continue  business,  and  the  barge  goes 
into  the  state  of  Illinois,  it  cannot  there 
be  attached,  even  for  a  corporate  debt 
due  to  a  citizen  of  Illinois.  The  court 
said  that  the  receiver  was  rightfully  in 
possession,  and  such  a  case  does  not 
come  under  the  rule  that  "a  foreign  re- 
ceiver should  not  be  permitted,  as 
against  the  claims  of  creditors  resident 
in  another  state,  to  remove  from  such 
state  the  assets  of  the  debtor,  it  being 
the  policy  of  every  government  to  re- 
tain in  its  own  hands  the  property  of  a 
debtor  until  all  domestic  claims  against 
it  have  been  satisfied."  Chicago,  etc., 
E'y  V.  Keokuk,  etc.,  Co.,  108  111.,  317 
(1884).  A  receiver  appointed  in  New 
Jersey  over  a  New  Jersey  corporation 
may  send  property  into  Connecticut  to 
build  a  bridge,  and  that  property  can- 
not be  attached  for  a  debt  of  the  com- 
pany. Pond  V.  Cooke,  45  Conn.,  126 
(1877). 
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enjoin  him  from  obtaining  such  preference.'  Moreover  the  courts 
of  one  state  do  not  favor  attachments  in  that  state  by  a  resident  of 
another  state  as  against  a  receiver  appointed  in  the  latter  state.' 
This  same  question  of  interstate  comity  arises  in  regard  to  the  right 
of  a  receiver  in  one  state  to  bring  suits  in  the  courts  of  another  state.' 
As  regards  rolling  stock  the  rule  is  strict  in  preserving  it  from  at- 
tachment, the  object  here  being  to  enable  the  receiver  to  continue 
the  operation  of  the  road.* 

The  courts  of  one  state  will  at  the  instance  of  creditors  of  a  for- 
eign corporation  appoint  a  receiver  of  the  assets  of  such  corpora- 
tion so  far  as  such  assets  are  within  the  state.' 


'  Where  the  courts  of  Illinois  appoint 
a  receiver  of  a  copartnership,  and  a 
Connecticut  corporation,  having  an  of- 
fice and  agent  in  Chicago,  causes  thi-ough 
such  agent  an  attachment  to  be  levied 
in  the  District  of  Columbia  on  goods  be- 
longing to  such  insolvent  copartnership, 
it  is  a  contempt  of  the  Illinois  courts 
and  the  agent  of  the  corporation  will  be 
committed  for  contempt  Sercomb  v. 
Catlin,  128  111.,  556  (1889).  Where  a 
partnership  in  Massachusetts  is  about  to 
go  into  insolvency,  its  creditors,  citizens 
of  Massachusetts,  vcill  not  be  allowed  to 
levy  an  attachment  in  Pennsylvania  on 
property  there  belonging  to  the  firm. 
After  the  assignee  in  insolvency  is  ap- 
pointed the  Massachusetts  court  will 
enjoin  the  citizens  of  that  state  from 
continuing  the  Pennsylvania  action. 
Dehon  v.  Foster,  86  Mass.,  545  (1862).  In 
She  case  of  Chaffee  v.  Quidnick  Co.,  13 
R  I.,  442  (1881),  an  attorney  of  New 
York,  who  had  appeared  in  this  case  in 
■  Khode  Island  and  taken  part  therein, 
and  knew  that  a  receiver  had  been  ap- 
pointed of  the  defendant,  his  client,  and 
had  then  attached  funds  in  New  York 
for  his  fees,  was  ordered  to  discontinue 
his  suit  in  New  York.  He  did  so.  The 
court  appointing  a  receiver  will  enjoin 
residents  of  that  state  from  instituting 
legal  proceedings  in  other  states  to  reach 
funds  which  belong  to  the  receiver.  It 
is  contempt  of  court  for  residents  so  to 
do  even  though  there  is  no  injunction. 
The  moneys  involved  in  this  case  were 
earnings  made  after  the  receiver  took 
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possession.  The  receiver  was  appointed 
in  Vermont.  A  Vermont  corporation, 
a  creditor  of  the  insolvent  corporation, 
attached  funds  in  Massachusetts.  The 
court  granted  the  petition  of  the  re- 
ceiver to  enjoin  the  parties  from  pro- 
ceeding with  the  attachment  suit  Vei-- 
mont,  etc.,  R.  R  v.  Vermont  Central  R. 
R,  46  Vt,  792  (1873). 

2  Where  a  bill  in  equity  is  filed  in  Vir- 
ginia on  March  13  for  foreclosure  and  a 
receiver  of  a  Virginia  corporation,  and 
on  June  6'  an  order  of  appointment  is 
made  and  the  receiver  files  hi&  bond  on 
June  12,  and  a  citizen  of  Virginia  on 
June  12  attaches  all  the  defendant's 
property  in  Pennsylvania,  the  courts  of 
the  latter  state  will  not  sustain  the  at- 
tachment or  garnishee  process.  The  re- 
ceiver takes  title.  Bagby  v.  Atlantic, 
etc.,  R  R,  86  Pa.  St,  291  (1878).  Where 
a  receiver  in  New  York  is  appointed 
over  a  New  York  corporation  and  the 
creditors  are  enjoined  from  prosecuting 
the  suits  against  the  company,  a  resi- 
dent of  New  York  cannot,  by  starting  a 
suit  in  Wisconsin  against  the  corpora- 
tion in  garnishing  a  resident  of  Wis- 
consin, obtain  a  preference  in  the  assets. 
Gilman  v.  Keteham,  54  N.  W.  Rep.,  395 
(Wis.,  1893).  In  New  York,  by  statute, 
a  non-resident's  right  to  bring  an  action 
against  a  foreign,  corporation  is  very 
limited.    See  Code  of  C.  P.,  §  1780. 

3  See  1 869. 

4  See  §§854,855. 
6  Murray  v.  Vanderbilt,  39  Barb.,  140 

(]86i3) ;  Phoenix  Foundry  v.  North  River 
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B.    SUITS   AND    CLAIMS    BT   AND   AGAINST   EECEIVEES. 


§  868.  The  receiver  should  obtain  the  leave  of  his  court  iefore 
bringing  a  suit. —  This  is  the  established  rule.  It  is  no  defense  to 
his  suit  that  he  has  not  obtained  this  leave  of  court,  but  he  will  be 
personally  liable  for  costs  if  he  brings  the  action  without  leave  of 
court  and  is  beaten.' 

§  869.  The  receiver  may  sue  in  other  courts  of  the  state  or  of 
other  states  and  in  certain  cases  may  sue  in  the  federal  courts. —  Al- 
though it  is  customary  for  the  receiver  to  bring  his  suits  in  the 
court  which  appointed  him  where  that  court  has  jurisdiction,  yet 
it  is  allowable  for  him  to  sue  in  other  courts  of  the  state.  There 
is  more  difficulty,  however,  in  determining  whether  the  receiver 
may  sue  in  the  courts  of  another  state.  He  can  do  so  only  b}'  the 
comity  of  states.  As  receiver  he  has  no  absolute  right  to  do  so. 
Generally,  however,  a  foreign  receiver  is  allowed  to  carry  on  liti- 
gatipn  if  the  interests  of  resident  creditors  are  not  injured,  and  if 
justice  will  be  promoted  by  sustaining  his  suit.^ 


Con.  Co.,  33  Hun,  156  (1884),  where  the 
court  also  enjoined  pending  actions 
against  the  corporation ;  Redmond  v. 
Enfield  Mfg.  Co.,  3  Hun,  171  (1872); 
Beach  on  Receivers,  §§  432,  437;  Re 
Commercial  Bank,  etc.,  .'55  L.  T.  Rep., 
609  (1887);  N.  Y.  Code  of  C.  P.,  §  1813. 
Of.  Taylor  v.  Life  Ass'n,  13  Fed.  Rep., 
493  (1883).  A  debenture  issued  in  Aus- 
tralia by  a  company  organized  in  Aus- 
tralia, creating  a  lien  on  the  unpaid  sub-, 
scriptions,  including  subscriptions  in 
Scotland,  does  not  have  priority  over  an 
attachment  levied  in  Scotland  by  Scotch 
creditors  of  the  company  before  a  re- 
ceiver has  been  appointed  at  the  in- 
stance of  the  debenture  holders.  Re 
The  Queensland,  etc.,  Co.,  64  L.  T.  Rep., 
555  (1891);  afif'd,  66  L.  T.  Rep.,  433 
(1891).  Where  a  receiver  is  appointed 
in  England  over  property  belonging  to 
a  French  corporation,  and  four  days 
afterward  a  receiver  is  appointed  in 
France  in  liquidation  proceedings,  the 
parties  obtaining  the  appointment  of  the 
receiver  in  England  are  entitled  to  have 
the  property  held  by  such  receiver  ap- 
plied to  their  debt,  even  though  they 
had  subsequently  applied  for  payment 
of  their  debt  in  the  French  receivership 


proceedings  also.  Lavasseur  t'.  Mason 
and  Barry,  Limited,  63  L.  T.  Rep.,  700 
(1890) ;  aff'd,  64  id.,  761. 

1 A  receiver  will  be  charged  person- 
ally with  costs  where  he  brings  u.  suit 
as  receiver  without  leave  of  the  court 
and  for  his  personal  advantage  and  the 
transaction  was  not  in  good  faith. 
Chapin  v.  Thompson,  4  Hun,  779  (1875). 
The  general  statutes  of  the  state  some- 
times authorize  the  receiver  to  bring 
suits,  and  in  that  case  it  is  not  necessary 
for  him  to  obtain  leave  from  the  court 
Hayes  v.  Brotzman,  46  Md.,  519  (1877). 
In  this  case,  however,  the  decree  had 
authorized  the  receiver  to  bring  suits. 
In  Georgia  it  has  been  held,  where  the 
receiver  sued  to  recover  box-cars,  that  the 
defendant  under  the  general  issue  might 
compel  the  receiver  to  prove  his  author- 
ity to  sue,  and  that  where  the  court  had 
not  expressly  authorized  him  to  sue,  his 
suit  failed.  Screven  v.  Clark,  48  Ga.,  41 
(1873).     Cf.  High  on  Receivers,  §  30a 

2  A  foreign  receiver  may  maintain  a 
suit  where  there  are  no  domestic  credit- 
ors whose  rights  are  to  be  protected. 
Comstock  V.  Frederickson,  58  N.  W. 
Rep.,  715  (Minn.,  1893).  On  the  ground 
of  comity  a  foreign  receiver  may  bring 
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In  regard  to  suits  in  the  federal  court,  a  receiver  appointed  by  a 
federal  court  may  bring  all  his  suits  in  that  court,  on  the  ground 
of  their  being  ancillary  to  the  suit  in  which  he  was  appointed.  If, 
however,  the  receiver  was  appointed  by  a  state  court  he  can  sue  in 
the  federal  court  only  when  the  necessary  diverse  citizenship  exists.' 


an  action  in  the  corporate  name  to  col- 
lect a  note  due  from  a  citizen  of  the 
state.  Winans  v.  Gibbs,  etc.,  Mfg.  Co., 
30  Pac.  Rep.,  163  (Kan.,  1892),  A  foreign 
receiver  filing  a  bill  to  enjoin  resident 
creditors  from  enforcing  their  claims 
caiinot  obtain  a  preliminary  injunction 
on  the  ground  that  such  claims  are 
fraudulent,  Rogers  v.  Haines  et  at,  11 
a  Rep.,  651  (Ala.,  1892).  A  foreign  re- 
ceiver may  foreclose  a  mortgage  where 
corporate  creditors  do  not  object  Boul- 
ware  v.  Davis,  8  S.  Rep..  84  (Ala.,  1890). 
A  receiver  appointed  in  Kentucky  of  a 
Kentucky  railroad  in  a  foreclosure  suit 
may  bring  suit  in  Ohio  to  recover  pos- 
session of  rolling  stock  which  was  at- 
tached in  Ohio  during  the  pendency  of 
the  application  for  a  receiver,  the  roll- 
ing stock  being  subject  to  the  mortgage 
and  the  mortgaged  property  being  in- 
sufficient to  pay  the  mortgage  debt 
Bank  v.  McLeod,  88  Ohio  St.  174  (1883). 
A  receiver  of  a  New  York  savings  bank 
appointed  in  New  York  may  bring  suit 
at  law  in  New  Jersey  to  recover  debts 
due  to  the  bank.  This  is  allowed  on  the 
theory  that  the  receiver  has  practically 
an  assignment  of  the  bank's  claims.  No 
citizens  of  New  Jersey  intervened  as 
creditors  in  this  suit  Hurd  v.  City  of 
Elizabeth,  41  N.  J.  L.,  1  (1879).  A  re- 
ceiver appointed  by  a  New  York  court 
was  allowed  to  file  and  prove  a  claim 
in  the  federal  bankrupt  court  against 
the  bankrupt,  in  the  case  Ex  parte  Nor- 
wood, 3  Biss.,  504  (1878).  In  Patterson 
V.  Lynde,  112111.,  196  (1884),  the  court  in 
a  dictum  said  that  a  receiver  of  an 
Oregon  corporation  appointed  in  Ore- 
gon would  be  allowed  to  bring  suit  in 
Illinois  to  collect  the  unpaid  subscrip- 
tions of  stockholders  residing  in  Illi- 
nois, where  there  are  no  creditors  of 
the    corporation    residing    in    Illinois. 
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Concerning  the  question  whether  a  re- 
ceiver appointed  in  one  state  may  sue 
in  the  courts  of  another  state  or  reach 
property  in  other  states,  see  the  notes 
to  Cagill  V.  Woolbridge,  5  Cent  L.  J., 
6  (1876).  Receiver  may  sue  in  other 
states.  Metzner  v.  Bauer,  98  Ind.,  425 
(1884).  In  the  old  case  Booth  v.  Clark, 
17  How.,  323  (1854),  the  court  said,  how- 
ever, "  our  industry  has  been  tasked 
unsuccessfully  to  find  a  case  in  which  a 
receiver  has  been  permitted  to  sue  in  a 
foreign  jurisdiction  for  the  property  of 
the  debtor."  A  trustee  of  a  corporation 
appointed  by  a  court  cannot  sue  in  the 
courts  of  another  state.  Ayres  v.  Sei- 
bel,  47  N.  W.  Rep.,  989  (Iowa,  1891).  Mr. 
Justice  Miller  said  in  Chandler  i>.  Siddle, 
a  Dill.,  477  (1874) :  "  It  is,  perhaps,  true 
that  where  duly  appointed  and  author- 
ized, a  receiver  may,  ordinarily,  sue  in 
another  state.  This  power,  when  it  ex- 
ists, arises  from  comity,  in  the  absence 
of  special  statute  i-egulations,  and  it  is, 
in  general,  subordinate  to  the  right  of 
local  creditors  as  respects  property 
within  the  jurisdiction  where  such  a 
suit  is  brought"  In  the  case  Farmers', 
etc.,  Ins.  Co.  v.  Needles,  53  Mo.,  17  (187.3). 
the  court  held  that  an  Illinois  receiver 
of  an  Illinois  corporation  could  not 
bring  suit  in  Missouri  on  a  note  given 
by  a  Missourian  to  the  corporation,  un- 
less the  note  has  been  actually  assigned 
to  the  receiver ;  and  the  fact  that  he  has 
possession  of  it  is  not  enough. 

1  Where  a  citizen  of  New  York  is  ap- 
pointed receiver  of  a  Texas  corporation, 
he  may  bring  suit  in  the  federal  courts 
against  citizens  of  Texas  on  the  ground 
of  diverse  citizenship.  Gray  v.  Davis,  1 
Woods,  420  (1871).  Where  a  citizen  of 
Massachusetts  is  appointed  receiver  of 
au  Ohio  corporation  by  the  federal 
court  sitting  in   Ohio,  he  may  on  the 


§  870.]  KECKIVEK8.  [CH.  LI. 

§  870.  Suits  which  the  receiver  may  institute — Suits  to  obtain 
possession  of  the  property —  Other  suits. —  As  against  the  company 
whose  property  passes  to  the  receiver,  the  receiver  may  obtain  pos- 
session by  a  summary  order  of  the  court.'  So,  also,  as  regards  any 
other  parties  who  are  parties  to  the  suit,  the  court  has  power  to 
summarily  order  such  parties  to  turn  over  to  the  receiver  property 
in  their  possession,^  but  this  rule  is  so  harsh  that  now  the  court 
will  compel  the  receiver  to  sue  for  possession,  if  the  party  claim- 
ing the  property  shows  that  there  are  questions  of  fact  and  law 
involved  which  should  not  be  disposed  of  by  affidavits  and  motion. 

Where  the  receiver  claims  property  which  is  in  the  hands  of  per- 
sons who  are  not  parties  to  the  suit  in  which  the  receiver  is  ap- 
pointed, then  the  receiver's  remedy  is  by  suit.'  His  remedy  in  such 
cases  is  the  same  as  the  company's  would  have  been  if  no  receiver 
had  been  appointed.  He  cannot  file  a  bill  in  equity  to  obtain  pos- 
session of  real  estate  and  to  remove  a  cloud  from  the  title,  where 
it  is  clear  that  his  remedy  is  at  law.* 

A  receiver  may  institute  almost  any  suit  which  the  corporation 
itself  might  institute.  He  may  file  a  bill  to  ascertain  which  of  the 
bonds  secured  by  a  mortgage  are  valid  and  were  legally  issued, 
and  which  of  the  bonds  were  invalid  and  illegally  issued.'    He  may 

ground  of  diverse  citizenship  and  also  ing  property  to  a  receiver,  a  personal 

on  the  ground  of  its  being  an  ancillary  demand  by  the  receiver  must  be  shown, 

proceeding,  bring  suit  at  law  in  the  fed-  McComb  v.  Weaver,  11  Hun,  271  (1877). 

eral  court  to  collect  moneys  belonging  A  tenant  may  be  ordered  to  pay  the 

to  the  corporation.    Farlow  v.  Lea,  3  rents  to  the  receiver.    Sea  Ins.  Co.  v. 

Cin.  Law  Bull.,  329  (U.  S.  C.  Ct,  1877),  Stebbins,  8  Paige,  565  (1841).    But  if  he 

citing  Davis  v.  Gray,  16  Wall.,  203.    A  has  defenses  the  court  will  not  summar- 

receiver  in  a  state  court  after  obtaining  ily"  order  him  to  pay. 

judgment  upon  a  claim  may  sue  thereon  ^parker  v.  Browning,  8  Paige,   388 

in  a  federal  court.    This  suit  is  then  as  (1840). 

a  judgment    creditor,  and  not  as  re-  '  To  get  possession  of  property  from 

ceiver.     Wilkinson  v.  Culver,   25   Fed.  the  insolvent  party  the  receiver  proceeds 

Kep,  639  (1885).    If  the  receiver  is  a  cit-  by  order,  but  to  obtain  it  from  third 

izen  of  another  state  he  may  remove  the  parties,  not  parties  to  the  suit,  he  must 

case  to  the  federal  courts.    Brisenden  bring  an  action.    Teager  v.  Wallace,  44 

V.  Chamberlain,  53  Fed.  Rep.,  307  (1892).  Pa.  St,  294  (1863). 

1  If  the  treasurer  of  a  manufacturing  *  Harland  u  Bankers',  etc.,  Tel.  Co.,  32 

company  refuses  to  turn  over  to  the  re-  Fed.  Rep.,  305  (1887);  S.  G,  33  id.,  199. 

ceivor  the  funds    in  his  hands,   he  is  The  court  has  no  power  in  an  action  by 

guilty  of  contempt  of  court.   Edrington  the  receiver  against  a  debtor  lo  order 

V.  Pridham,  65  Tex.,  612  (1886).  The  court  the  debtor  to  pay  the  money  into  court 

may  commit  the  president  for  contempt  Balestier  v.  Metropolitan  Nat'l  Bank,  43 

for  not  turning  over  the  property  to  the  Hun,  564  (1887). 

receiver.    Tolleson  v.  People's  Sav.  Bank,  ^  Hubbell  v.  Syracuse,  etc.,  Works,  48 

11  S.  E.  Rep.,  599  (Ga.,  1890).   In  order  to  Hun,  182  (1886).     In  this  case  the  eb- 

put  a  party  in  contempt  for  not  deliver-  ceiver  was  appointed,  not  in  a  foreclos- 
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sue  the  directors  for  fraud,  ultra  vires  acts  or  negligence.'  He 
may  sue  to  set  aside  illegal  transfers  of  the  corporate  property,^ 
and  to  quiet  title  to  land,  and  enjoin  sales  under  adverse  titles,' 
and  to  recover  back  illegal  dividends  which  were  paid  out  of  the 
capital  stock.*  The  receiver  represents  the  corporation,  stockhold- 
ers and  creditors.    He  may  sue  to  collect  subscriptions  to  stock.'' 

30  Hun,  568  (1883).  A  receiver  has. 
power,  irrespective  of  the  statutes,  to  sue 
for  all  moneys  due  to  the  company  and 
for  all  property  improperly  disposed  of 
in  violation  of  the  rights  of  either  cred- 
itors or  stockholders.  Osgood  v.  Laytin, 
48  Barb.,  403  (1867) ;  aflf'd,  8  Keyes. 

2  Receiver  may  sue  to  set  aside  illegal 
or  fraudulent  transfers  of  the  property, 
or  to  recover  its  funds  or  securities  in- 
vested or  misapplied.  Attorney -General 
V.  Guardian,  etc.,  Ins.  Co.,  77  N.  Y.,  27.=). 

'  A  receiver  may  file  a  bill  against  state 
ofiicials  to  quiet  title  and  enjoin  sales  in 
hostility  to  his  title.  In  such 'a  receiv- 
er's suit  to  quiet  title  the  creditors  of 
the  company  are  not  necessary  or  proper 
parties;  Gray  v.  Davis,  1  Woods,  420 
(1871);  Davis  v.  Gray,  IC  Wall.,  203 
(1872).  ■•  A  receiver  takes  the  property 
subject  to  all  the  equities  which  exist 
against  the  bank."  Putnam,  etc..  Bank 
V.  Beal,  54  Fed.  Rep.,  577  (Mass.,  1893). 

*  A  receiver  of  the  corporation  is  the 
proper  party  to  sue  to  I'ecover  back  any 
dividends  which  were  paid  fi-om  the 
capital  stock.  Corporate  creditors  can- 
not sue  for  these  after  the  receiver  goes 
in.  It  is  doubtful  whether  the  corpora- 
tion itself  could  complain  of  such  divi- 
dends. A  sale  of  the  assets  by  the 
receiver  does  not  carry  this  cause  of 
action.  Minnesota,  etc.,  Co  v.  Langdon, 
46  N.  W.  Rep.,  310  (Minn.,  1890). 

5  A  receiver  represents  the  corpora- 
tion, its  stockholders  and  creditors. 
Hubbell  V.  Syracuse,  etc..  Works,  42 
Hun,  182  (1886).  "The  receiver  repre- 
sents the  creditors  as  well  as  all  other 
parties  mterested  in  the  corporation." 
A  subscriber  sued  by  him  on  the  sub- 
scription cannot  set  up  fraudulent  rep- 
resentations inducing  him  to  subscribe. 
Ruggles  V.   Brock,    6  Hun,  164  (1875), 


ure  suit,  but  in  sequestration  proceed- 
ings. The  i-eceiver  of  an  insolvent 
corporation  is  the  representative  of  its 
creditors,  and  as  such  may,  by  suit  or 
defense,  avoid  any  instrument  which  is 
void  as  against  them.  Receiver  of  Gra- 
ham, etc.,  Co.  V.  Spielmann  et  at,  24  Atl. 
Rep.,  571  (N.  J..  1892).  A  receiver  ap- 
pointed in  a  foreclosure  suit  should  con- 
test the  validity  of  the  mortgage  itself  if 
it  is  void  by  reason  of  having  been 
given  when  the  corporation  was  insolv- 
ent. Tompson  v.  Huron  Lumber  Co.,  30 
Pac.  Rep.,  741  (Wash.,  1892). 

1  See  Part  IV,  supra.  In  an  action  by 
a  receiver  against  directors  for  miscon- 
duct the  stockholdei-s  have  no  right  to 
become  parties.  Kimball  v.  Ives,  30 
Hun,  568  (1883).  A  stockholder  or 
creditor  may  hold  a  director  liable  for 
negligence  where  a  receiver  cannot. 
Briggs  V.  Spaulding,  141  U.  S.,  132,  150 
(1891).  A  receiver  may  hold  directors 
liable  for  corporate  funds  used  by  them 
to  purchase  state  bonds  —  an  ultra  vires 
act  Austin  v.  Daniels,  4  Denio,  299 
(1847).  A  receiver  may  be  directed  by 
the  court  to  sue  directors  to  make  them 
pay  moneys  loaned  by  the  corporation  in 
violation  of  law.  Thompson  v.  Greeley, 
17  S.  W.  Rep.,  962  (Mo.,  1891),  citing 
cases.  As  to  the  right  of  corporate 
creditors  to  sue  for  negligence,  and  an 
action  by  a  receiver  or  assignee  in  behalf 
of  them,  see  Penn.  Bank  v.  Hopkins, 
2  Atl.  Rep.,  83  (Pa.,  1886).  The  receiver 
of  an  insolvent  railroad  corporation 
may  file  a  bill  in  equity  to  compel  the 
directors  and  their  attorney  to  disgorge 
corporate  funds  which  they  divided 
among  themselves.  Gindrat  v.  Dane,  4 
Cliff.,  260  (1874).  Where  a  receiver  sues 
directors  for  negligence,  stockholders 
are  not  proper  parties.    Kimball  v.  Ives, 
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The  receiver  does  not  succeed  to  the  right  to  sue  for  damages  for 
personal  injuries  to  the  corporation,  such  as  libel.'  If  he  sues  on  a 
note  of  the  corporation,  he  sues  subject  to  all  the  defenses  that  ex- 
isted when  he  was  appointed.^  Moreover,  any  set-off  or  counter- 
claim that  existed  at  the  time  that  the  receiver  was  appointed  is  a 
good  defense  to  an  action  by  him.'  If  the  receivership  is  denied 
by  the  defendant  in  any  suit  brought  by  the  receiver,  the  order  of 
the  court  and  the  receivers  bond  are  sufficient  proof.*  The  corn- 
See,  also,  g  208,  supra.    A  receiver  may    fendant  may  set  up  a  failure  of  the  in 


cause  to  be  assessed  and  may  collect  as- 
sessments on  parties  liable  therefor  to 
pay  insurance  losses.  McPonald  v. 
Ross-Lewin,  29  Hun,  87  (1883).  An  or- 
der that  the  receiver  may  collect  the 
unpaid  subscriptions  is  not  a  "call,"  but 
merely  gives  authority.  T.jggett  v. 
Glenn,  51  Fed.  Rep.,  381  (1893).  The 
statute  of  limitation  runs  only  from  the 
time  when  the  court  makes  a  call.  An 
action  at  common  law  on  subscriptions 
must  be  in  the  company's  name,  and 
not  in  the  name  of  the  assignee  of  the 
company.  Glenn  v.  Marbury,  145  U.  S., 
499  (1892). 

'  Milwaukee,  etc.,  Ins.  Co.  v.  Sentinel 
Co..  51  N.  W.  Rep.,  440  (Wis.,  1893). 

2  Bill  V.  Shibley,  38  Barb.,  610  (1861). 

'  As  against  the  receiver  of  a  national 
bank,  a  rule  of  equity  prevails  that  a 
depositor  who  has  borrowed  money  of 
the  bank  aiid  has  given  his  note  there- 
for, and  deposits  the  money  to  be  drawn 
upon,  has  an  equitable,  although  not  a 
legal,  right  to  a  set-off,  the  court  saying, 
however,  that  the  rule  would  be  other- 
wise where  the  party  acquired  the 
claim  against  the  corporation  after  it 
became  insolvent.  Scott  v.  Armstrong, 
146  U.  S.,  499  (1893).  In  the  case  Bar- 
bour V.  National  Exch.  Bank,  38  N.  E. 
Rep.,  542  (Ohio,  1893),  the  court  held 
that  a  judgment  by  the  creditor,  ob- 
tained after  the  receivership  on  notes 
maturing  after  the  receivership,  was  a 
good  set-off  to  the  judgment  obtained 
by  the  receiver  against  the  creditor  for 
taking  excessive  interest  under  the  na- 
tional banking  act.  As  against  a  claim 
by  the  receiver  on  an  account,  the  de- 


eolvent  company  to  deliver  goods  ac- 
cording to  contract,  even  though  no 
demand  for  the  goods  had  been  made 
before  the  receiver  was  appointed.  Lay- 
bourn  v.  Seymour,  54  N.  W.  Rep.,  941 
(Minn.,  1893).  See,  also,  Osgood  v.  Og- 
den,  4  Keyes,  70 ;  Clark  v.  Brookway, 
3  Keyes,  13.  A  set-off  is  not  allowable 
as  against  a  receiver  of  an  insolvent 
bank  where  the  debtor  acquired  the 
set-off  or  the  set-off  accrued  after  the 
receiver  was  appointed.  Van  Dyck  v. 
McQuade,  85  N.  Y.,  616 ;  Matter  of  Re- 
ceiver, 1  Paige,  585 ;  In  re  Van  Allen, 
37  Barb.,  SSi  ;  Murray  v.  Deyo,  10  Hun, 
3  (1877).  A  lessee  sued  by  the  receiver 
for  rent  may  set  up  any  defenses,  coun- 
ter-claims or  set-offs  he  might  have 
pleaded  in  a  suit  by  the  lessors.  Cox  v. 
Volkert,  86  Mo.,  505.  The  maker  of  a 
note  to  a  corporation  may  set  off  against 
the  corporation  to  the  same  extent  that 
he  might  have  done  so  against  the  cor- 
poration, even  though  the  note  was  not 
due  when  it  passed  into  the  receiver's 
hands.  The  set-off  in  this  case  accrued 
before  the  appointment  of  the  receiver. 
Ben-y  v.  Brett,  6  Bosw.,  627  (1860).  Cf. 
U.  S.  Trust  Co.  V.  Harris,  3  Bosw.,  75. 
Creditor  cannot  purchase  claims  after 
the  winding-up  order  and  offset  them, 
but  may  bring  in  a  matter  of  surety 
which  was  not  then  complete.  In  re 
Mosely,  etc.,  Co.,  4  De  G.,  J.  &  S.,  756 
(1864).  The  indorser  of  a  note  which 
becomes  due  after  a  receiver  is  ap- 
pointed may  set  off  hjs  deposits  in  the 
bank  when  the  receiver  went  in.  Yard- 
Icy  V.  Clothier,  51  Fed.  Rep.,  506  (1892). 
*  The    receiver's    capacity  to   sue   is 
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pany  itself  may  institute  suits  notwithstanding  the  receivership 
unless  the  court  has  forbidden  it.'  A  receiver  may  bring  suit  in 
his  own  name  as  receiver.  The  court  of  equity  which  appoints 
him  may  give  him  that  power,  and  he  then  need  not  bring  the  suit 
in  the  name  of  the  company  of  which  he  was  appointed  receiver.' 
But  where  a  receiver  has  not  been  authorized  to  sue  for  or  recover 
property  of  a  corporation,  and  such  property  has  not  been  in  his 
possession  nor  assigned  to  him,  he  cannot  sue  in  his  own  name  for 
it,  but  may  sue  for  it  in  the  name  of  the  company.' 

§  871.  Suits  against  receiver  —  Suits  pending  at  the  time  of  ap- 
pointment—  Leave  of  court  to  hring  suit  —  Levying  upon  property 
in  the  hands  of  the  receiver —  "  Striltes"  against  a  receiver. —  The 
fact  that  a  ^-eceiver  is  appointed  does  not  stop  or  affect  a  suit  that 
is  pending  against  the  corporation  at  the  time  of  the  appointment. 
The  suit  may  continue  without  him  or  he  may  apply  to  come  in  as 
a  party.  He  must,  however,  observe  any  injunction  that  exists 
against  the  company.* 


proven  by  producing  the  petition  for 
the  appointment,  also  the  order  of  ap- 
pointment, also  the  bond.  Palmer  v. 
Clark,  4  xibb.  N.  C,  35  (1877).  The  order 
of  appointment  proves  the  receivership 
without  showing  that  the  court  had  ju- 
risdiction. Hayes  v.  Bratzman,  46  Md,, 
519  (1877).  If  the  existence  of  a  receiv- 
ership is  denied,  it  may  be  proved  by 
the  order  of,  appointment  Allen  v. 
Central  R.  E.,  43  Iowa,  683  (1876).  The 
order  appointing  a  receiver  is  not  sufl3- 
cient  proof  of  receivership  in  an  action 
where  the  receivership  is  denied.  Spring 
V.  Bowery  Nat'l  Bank,  63  Hun,  505 
(1893). 

1  Even  though  a  receiver  has  been  ap- 
pointed, the  corporation  may,  by  leave 
of  the  court,  bring  actions  in  its  own 
name  against  any  one  except  the  re- 
ceiver to  try  the  legal  title  to  property. 
St.  Louis,  etc.,  Co.  v.  Sandoval,  etc.,  Co., 
Ill  111.,  33  (1884). 

2  Harland  v.  Bankers',  etc.,  Tel!  Co.,  33 
Fed.  Rep.,  199  (1887),  reversing  to  that 
extent  S.  C,  33  id.,  305.  Under  a  stat- 
ute authorizing  receivers  to  sue  "  in  the 
name  of  the  corporation  or  otherwise," 
a  receiver  may  sue  in  his  own  name." 
Manlove  v.  Burger,  38  Ind.,  311  (1871). 
But  where  the  statute  merely  authorizes 


the  court  to  allow  him  to  sue  in  his  own 
name,  he  must  obtain  that  permission 
and  allege  it  Garver  v.  Kent  70  Ind.^ 
438  (1880).  Under  a  code  which  pre- 
scribes that  the  party  in  interest  shall 
sue  in  his  own  name,  a  receiver  may 
sue  in  his  own  name.  Gray  v.  Lewis,  94 
N.  C,  393  (1886).  In  regard  to  patents 
and  real  estate,  however,  he  must  ob- 
tain titJe  before  he  can  sue.  So  held  in 
Dick  V.  Struthers,  35  Fed.  Rep.,  103 
(1885),  a  patent  case.  The  receiver 
bringing  suit  for  conversion  occurring 
prior  to  his  receivership  must  sue  in  the 
name  of  the  partnership  of  which  he 
has  been  appointed  receiver.  Yager  v. 
Wallace,  44  Pa.  St,  394  (1863). 

3  Wilson  V.  Welch,  31  N.  E.  Rep.,  713 
(Mass.,  1893). 

*  The  appointment  of  a  receiver  does 
not  cause  a  pending  action  to  abate.  It 
may  be  continued  by  the  receiver.  Phoe- 
nix W.  Co.  V.  Badger,  6  Hun,  293  (1875)  v 
affirmed,  67  N.  Y.,  394  A  receiver  can- 
not be  substituted  as  defendant  in  an  ac- 
tion for  tort  against  the  company  com- 
menced before  his  appointment  Becker 
V.  Gardner,  134  N.  Y.,  334  (1891).  The 
appointment  of  a  receiver  does  not 
prevent  a  sale  under  foreclosure  where 
judgment  therefor  was  obtained  before 
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In  regard  to  new  suits  instituted  after  the  receiver  is  appointed, 
the  permission  of  the  court  which  appointed  the  receiver  must  be 
obtained  before  a  suit  is  brought  against  the  receiver  or  against 
the  property  in  his  possession.  If  this  permission  is  not  obtained, 
the  party  commencing  the  suit  is  guilty  of  contempt  of  court.' 


the  appointment.  Pi-eston  v.  Loughran, 
58  Hun,  134  (1890).  It  is  in  the  discre- 
tion of  the  coiiit  wliether  it  will  allow 
the  receiver  to  come  into  a  suit  which  is 
pending  when  he  is  appointed..  Dunlop 
V.  Patterson,  etc.,  Ins.  Co..  74  N.  Y.,  14.5 
(1878).  The  fact  that  a  receiver  is  ap- 
pointed during-  the  pendency  of  an 
application  by  the  corporation  for  a 
mandamus  to  compel  a  town  to  deliver 
bonds  does  not  abate  the  proceeding  or 
affect  it  in  any  way,  so  long  as  the  re- 
ceiver does  not  object.  The  corporation 
remains  in  existence  and  capable  of 
suing  and  being  sued.  People  v.  Bar- 
nett,  91  111.,  423  (1879).  A  receiver  and 
the  funds  in  his  hands  are  not  affected 
by  a  judgment  obtained  against  the 
company  in  a  federal  court,  even  though 
the  receiver  had  intervened  in  the  suit 
to  the  extent  of  preserving  some  assets. 
The  judgment  is  not  allowed  to  partici- 
pate. People  V.  Knickei-bocker,  etc., 
Ins.  Co.,  106  N.  Y.,  619  (1887).  Newly 
appointed  receivers  ai-e  proper  parties 
defendant  in  a  pending  action  against 
the  company  to  try  the  title  to  land. 
San  Antonio,  etc.,  R'y  v.  Ruby,  15  S. 
W.  Rep.,  '1040  (Tex.,  1891).  A  receiver 
must  obey  an  injunction  in  existence  at 
the  time  he  takes  possession  of  a  rail- 
I'oad.  If  he  does  not  he  will  be  pun- 
,  ished  for  contempt,  even  though  he  was 
appointed  by  a  federal  court  and  the  in- 
junction was  in  a  state  court  Safford 
V.  People,  85  111.,  558  (1877).  The  court, 
upon  the  appointment  of  a  receiver  of 
an  insolvent  corporation,  may  I'estrain 
the  prosecution  of  suits  against  it.  Phoe- 
nix Foundry  v.  North  River  Con.  Co., 
33  Hun,  156  (1884).  A  foreclosure  of  a 
lien  in  a  state  court  maj'  go  on  though 
a  receiver  is  appointed  in  the  meantime 
by  the  federal  court  in  foreclosing  the 
mortgage.    The  latter  court,  however. 


will  not  aid  a  judgment  in  the  former 
case.  Blair  v.  St.  Louis,  etc.,  R  R.,  35 
Fed.  Rep.,  8  (1885).  Of.  g  839.  A  receiver 
appointed  during  the  pendency  of  a  suit 
against  a  corporation  need  not  be 
brought  in  as  a  party.  If  he  applies  to 
come  in  and  set  up  a  defense  the  court 
will  generally  allow  him  to  do  so.  Wil- 
link  V.  Morris,  etc.,  Co.,  4  N.  J.  Eq.,  377 
(1843).  The  appointment  of  a  receiver 
does  not  abate,  continue  or  bar  a  suit 
pending  against  the  corporation.  The 
suit  may  continue.  Toledo,  etc.,  R'y  v. 
Beggs,  85  111.,  80  (1877).  Where  at  the 
time  of  the  appointment  of  a  receiver 
a  suit  is  pending  on  a  claim  and  the 
plaintiff  files  his  claim  against  the  re- 
ceiver and  continues  his  suit,  the  amount 
found  due  in  the  suit  will  be  the  amount 
allowed  as  against'  the  receiver.  Pine, 
etc.,  Co.  V.  Lafayette;  etc.,  Works,  53 
Fed.  Rep.,  853(1898).  In  England,  where 
judgment  is  obtained  againsta  company 
after  the  stockholders  have  resolved  to 
wind  it  up,  the  action  will  be  stayed  as 
against  the  receiver.  Westbury  &  Sons 
V.  T%vigg  &,Co.,  66  L.  T.  Rep.,  225(1891). 
1  "The  jurisdiction  of  the  court  ap- 
pointing a  receiver  is  necessarily  exclu- 
sive, and  actions  at  law  cannot  be  prose- 
cuted against  him  except  by  leave  of 
that  court."  Texas,  etc.,  R'y  v.  Cox,  145 
U.  S.,  593  (1892).  In  the  case  of  Thomp- 
son V.  Scott,  4  Dill.,  508  (1876),  the  court 
ordered  that  a  party  who  had  brought 
suit  in  another  court  for  damages  against 
the  receiver  appointed  by  the  former 
court  without  obtaining  leave  should  be 
committed  for  contempt  unless  he  dis- 
continued the  suit.  Refusing  to  follow 
Allen  V.  Central  R.  R,  43  Iowa,  683,  and 
Kinney  v.  Crocker,  18  Wis.,  74.  De^ 
murrer  lies  to  a  suit  brought  against  a 
receiver  without  leave,  even  though  a 
state  statute    authorizes   suit  without 
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"Where  an  application  is  made  for  leave  to  sue  the  receiver,  the 
court,  if  it  allows  the  suit,  will  generally  require  that  it  be  brought 
in  that  court  and  not  in  a  foreign  court.' 


such  leave,  the  receiver  being  appointed 
by  a  federal  court.  Hale  v.  Duncan,  6  Rep., 
433  (U.  S.  0.  C,  1878).  Where  a  receiver 
is  in  possession  of  a  railroad,  a  telegraph 
company  cannot  acquire  a  right  of  way 
liver  it  by  condemnation  proceedings, 
unless  the  court ,  permits  the  proceed- 
ings. "Western,  etc.,  T.  Co.  v.  Atlantic, 
etc.,  T.  Co.,  7  ^iss.,  367  (1877).  In  the 
case  of  Henderson  v.  Walker,  55  Ga., 
481  (1875),  where  permission  to  sue  at 
law  had  been  obtained,  the  co6rt  at  law, 
in  dismissing  the  complaint  on  the  evi- 
dence, withdrew  at  the  same  time  the 
permission  to  sue.  If  the  receiver  sub- 
mits to  be  sued  at  law  without  leave 
being  first  obtained,  and  if  counsel  do 
not  raise  the  question,  the  court  on  ap- 
peal will  not  raise  it,  the  case  itself 
being  dismissed.  Smith  v.  Flint,  etc., 
R'y.  46  Mich.,  358  (1881).  Although  a 
receiver  has  been  sued  without  leave  of 
the  court,  yet  the  court  will  not  always 
enjoin  the  suit,  but  may  allow  it  to  pro- 
ceed. The  injunction  if  granted  is 
against  the  person  and  not  against  the 
other  court.  The  receiver  cannot  set 
this  up  as  a  matter  of  defense.  His 
remedy  is  to  apply  to  the  court  which 
appointed  him  for  an  injunction. 
Lyman  v.  Central  Vt  R.  R.,  59  Vt.,  167 
(1886) ;  Blumenthal  v.  Brainerd,  38  id.. 


403  (1866);  Kinney  v.  Crocker,  18  Wis., 
74  (1864),  but  criticised  in  Thompson  v. 
Scott,  4  Dill.,  508  (1876).  Where  a  re- 
ceiver is  sued  without  leave,  but  does 
not  object  and  goes  to  trial,  he  cannot, 
after  a  verdict  is  given,  arrest  judgment 
on  that  ground.  Elkhart,  etc.,  Co.  v. 
Ellis,  113  Ind.,  315  (1887);  Camp  v.  Bar- 
ney, 4  Hun,  873  (1875).  Permission  to 
sue  the  receiver  in  an  action  of  trespass 
on  land  need  not  be  obtained  where 
there  is  nothing  to  show  that  the  re- 
ceiver is  in  possession.  The  receiver 
was  made  a  party  defendant  as  a  joint 
wrong-doer  with  the  corporation,  which 
was  also  made  a  party  defendant  The 
receiver,  it  seems,  might  have  applied 
to  his  court  to  enjoin  the  action.  Fort 
Wayne,  etc.,  R  R.  v.  Mellett,  92  Ind., 
535  (1883).  A  party  must  apply  to  the 
court  before  suing  at  law  for  damages. 
Melendy  u  Barbour,  78  Va.,  544  (1884). 
Where  the  receiver  is  a  railroad  com- 
pany, and  in  addition  to  being  receiver 
of  one  road  is  lessee  of  another  road,  it 
is  liable  to  be  sued  for  an  injury  on  the 
lattei;  without  leave  of  the  court  to 
bring  such  suit  being  granted.  Lyman 
V.  Central  Vt.  R.  R.,  59  Vt,  167  (1886). 
In  Vermont  it  is  held  that  a  receiver 
may  be  sued  for  negligence  in  construct- 
ing a  crossing,  and  that  the  permission 


1  Central  T.  Co.  v.  Wabash,  etc.,  R  R, 
^  Fed.  Rep..  858  (1885),  where  applica- 
tion was  made  to  allow  suit  to  have  de- 
clared void  certain  bonds  held  by  the 
receiver.  An  action  against  a  receiver 
is,  it  seems,  merely  ancillary  to  the  re- 
ceivership, and  the  court  appointing  the 
receiver  has  jurisdiction.  Texas,  etc., 
R'y  V.  Cox,  145  U.  S.,  598  (1893).  Under 
a  statutory  power  to  enjoin  creditors' 
actions  after  a  receiver  is  appointed,  the 
court  may  enjoin  ii  subsequent  proceed- 
ing in  the  federal  court  In  re  Schuy- 
ler, etc.,  Ca,  18  N.  Y.  Supp.,  89  (1893). 


In  the  case  of  Peale  v.  Phipps,  14  How., 
368  (1852),  the  court  held  that  a  receiver 
appointed  by  a  state  court  could  not  be 
sued  in  the  federal  court  By  permis- 
sion of  the  court  an  attachment  may  be 
levied  by  a  creditor  of  a  non-resident 
person  on  a  debt  due  from  a  resident  i-e- 
ceiver  to  such  non-resident  Green  v. 
Wallis,  etc..  Works,  23  Atl.  Rep.,  498 
(N.  J.,  1893).  An  order  refusing  to  al- 
low a  party  to  sue  a  receiver  is  appeal- 
able. Meeker  v.  Sprague,  81  Pac.  Rep., 
628  (Wash.,  1893). 
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There  is  a  difPerence  of  opinion  as  tb  whether  the  same  rules 
apply  where  receivers  appointed  in  one  state  are  sued  in  another 
state  on  Cctuses  of  action  arising  from  acts  or  contracts  of  the  re- 
ceiver,.' By  act  of  congress  receivers  appointed  by  the  federal  courts 
may  be  sued  without  leave  of  court  being  first  obtained.^ 


of  the  court  to  bring  the  suit  need  not 
be  obtained.  Roxbury  u.  Central  Vt.  E. 
R,60  Vt.,  131  (1887).  The  receiver  when 
sued  at  law  without  leave  may  plead  his 
receivership.  It  is  a  good  defense.  Bar- 
ton V.  Barbour,  104  U.  S.,  126  (1881).  In 
this  case,  however,  there  is  a  vigorous 
dissenting  opinion  by  Mr.  Justice  Miller, 
who  said  of  the  receiver :  "  He  gener- 
ally takes  the  property  out  of  the  hands 
of  its  owner,  operates  the  road  in  his 
own  way,  with  an  occasional  sugges- 
tion from  the  court,  which  he  recog- 
nizes as  a  sort  of  partner  in  the  business ; 
sometimes,  though  very  rarely,  pays 
some  money  on  the  debts  of  the  corpo- 
ration, but  quite  as  often  adds  to  them, 
and  injures  prior  creditors  by  creating 
a  new  and  superior  lien  on  the  property 
pledged  to  them."  If  the  receiver  ob- 
jects he  must  do  so  promptly.  Jerome 
V.  McCarter,  94  U.  S.,  734  (1876).  Pun- 
ishment for  contempt  can  be  inflicted 
only  on  those  who  were  personally 
served.  American  Con.  Co.  v.  Jackson- 
ville, etc.,  R'y,  53  Fed.  Eep.,  987  (1893). 

I  An  attachment  on  property  being 
administered  in  New  York  by  a  New 
Jersey  receiver  will  not  lie  on  a  cause 
of  action  against  the  receiver  for  excess- 
ive charges  on  freight.  The  court  will 
not  allow  an  interference  with  the  cus- 
tody of  the  law  in  another  state.  Kill- 
mer  v.  Hobart,  58  How.  Pr.,  453  (1880). 
The  courts  of  one  state  will  not  order  a 
receiver  appointed  in  another  state  to 
pay  over  money  owing  by  him  to  a  judg- 
ment creditor  of  the  person  to  whom 
the  receiver  owes  it.  Smith  v.  McNa- 
mara,  15  Hun,  446  (1878).  Where  a  re- 
ceiver appointed  in  one  state  is  operat- 
ing a  road  in  another  state,  service  of 
papers  upon  him  in  the  latter  state  is 
made  in  the  same  way  as  by  statute  may 
b3  made  upon  corporations.    Such  re- 


ceiver may  be  garnished  in  the  latter 
state  without  first  obtaining  the  consent 
of  the  court  in  the  former  state.  Phelan 
V.  Ganebin,  5  Colo.,  14  (1879).  A  receiver 
appointed  by  a  Vermont  court  over  a 
Vermont  and  Massachusetts  railroad 
may  be  sued  in  Massachusetts  in  an  ac- 
tion at  law  for  damages  to  freight,  the 
courts  of  Vermont  sustaining  such  ac- 
tions when  brought  in  Vermont  Paige 
V.  Smith,  99  Mass.,  395  (1868).  A  re- 
ceiver appointed  in  one  county  cannot 
be  enjoined  by  the  court  of  another 
county  from  paying  out  funds  until  suf- 
ficient funds  are  set  aside  to  pay  certain 
damages.  Leave  of  the  former  court 
must  first  be  obtained.  De  GrafiEenried 
V.  Brunswick,  etc.,  R  R,  57  Ga.,  32 
(1876).  Where  a  statute  regulates  the 
service  of  papers  a  receiver  may  be  so 
served.  Lewis  v.  Seifert,  116  Pa.  St,  628 
(1887),  where  the  court  refused  to  set  the 
service  aside.  Where  a  receiver  of  the 
federal  court  is  in  possession,  a  claimant 
of  land  occupied  by  the  company  and 
the  receiver  cannot  start  suit  in  the  state 
court  to  try  the  title.  He  must  apply  to 
the  federal  court  Fprt  Wayne,  etc.,  R 
R  V.  Mellett,  93  Ind.,  535  (1883).  A  suit 
brought  in  a  state  court  against  a  re- 
ceiver appointed  by  the  federal  court 
may  be  removed  into  the  federal  court 
Evans  v.  Dillingham,  43  Fed.  Rep.,  177 
(1890).  Although  a  federal  court  has 
appointed  receivers  of  a  corporation,  yet 
a  suit  may  be  brought  in  a  state  court 
to  cancel  a  mortgage  given  to  the  cor- 
poration. Calhoun  v.  Lanaux,  137  U.  S., 
634  (1888).  A  Vermont  receiver  operat- 
ing a  New  York  railroad  may  be  sued 
in  New  York  for  negligence.  Kain  v. 
Smith,  80  N.  Y.,  458  (1880). 

2  Under  the  federal  statutes  a  federal 
receiver  may  be  sued  without  firat  apply- 
ing to  the  court  for  permission.   The  Sb 
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It  is  contempt  of  court  for  a  creditor  of  the  corporation  or  of  the 
receiver  to  levy  an  attachment,  execution  or  garnishment  on  prop- 
erty of  the  receiver  after  he  has  been  appointed.* 

Nicholas,  49  Fed.  Rep.,  671  (1893).   By  the    court   sustained    a    garnishee    process 


acts  of  congress  a  receiver  appointed  by 
any  federal  court  may  be  sued  without 
the  previous  consent  thereto  of  the  court 
If  a  receiver  is  out  of  the  state,  service 
may  be  made  on  local  agents,  as  is  pro- 
vided by  the  state  lavys.  Central  Trust 
Co.  V.  St  Louis,  etc.,  R'y.  40  Fed.  Eep., 
436  (1889).  Concerning  the  federal  stat- 
ute that  a  receiver  tit  a  federal  court 
may  be  sued  without  leave  of  court,  see 
Texas,  etc.,  R'y  v.  Cox,  145  U.  S.,  593 
(1893).  A  receiver  appointed  by  a  fed- 
eral court  may  be  served  by  serving  an 
agent  of  the  railroad  company  in  ac- 
cordance with  the  state  statutes  provid- 
ing for  service  upon  corporations.  Eddy 
n  Lafayette,  49  Fed.  Rep.,  807  (1893).  In 
St  Joseph,  etc.,  R.  R  v.  Smith,  19  Kan., 
335  (1877),  where  a  receiver  appointed 
by  the  federal  court  was  sued  in  the 
state  court  for  taxes,  the  latter  court 
held  that  it  was  no  defense  that  leave  to 
sue  had  not  been  obtained  from  the  fed- 
eral court  The  remedy  of  the  receiver 
was  not  by  way  of  defense,  but  by  in- 
junction or  contempt  proceedings  insti- 
tuted in  the  federal  court.  Although  a 
federal  receiver  is  in  charge  of  an  Indi- 
ana railroad,  yet  the  Indiana  courts 
hod  that  the  receiver  may  be  sued  in 
the  state  court  for  an  accident  under 
the  state  statute  rendering  all  receivers 
liable,  and  he  may  be  served  by  serving 
process  on  a  conductor  as  provided  in 
the  statutes.  Louisville,  etc.,  R  R.  v. 
Cauble,  46  Ind.,  377  (1874);  Indianapolis, 
etc.,  R.  R.  V.  Ray,  51  id.,  369  (1875);  Ohio 
&  M.  R.  R.  V.  Fitch,  30  id.,  498  (1863); 
McKinney  v.  O.  &  M.  R.  R.,  33  id.,  99 
(1864).  A  citizen  of  Indiana,  injured  by 
a  railroad  in  the  hands  of  a  receiver  ap- 
pointed by  a  Virginia  court  has  no  con- 
stitutional right  to  bring  her  suit  for 
damages  in  the  federal  court  Reed  v. 
Myers,  84  Va.,  331  (1887).  In  the  case  of 
Phelan  v.  Ganebin,  5  Colo.,  14  (1879),  the 


served  upon  a  receiver  appointed  by  the 
courts  of  another  state  over  a  railway 
partly  within  the  state.  A  receiver  ap- 
pointed by  a  federal  court  may  be  sued 
in  the  state  court  without  the  permis- 
sion of  the  federal  court  the  acts  of 
congress  so  providing.  Fordyce  v.  With- 
ers, 30  a  W.  Rep.,  766  (Tex.,  1893). 

1  Concerning  such  proceedings  before 
the  receiver  is  appointed,  see  §  858, 
supra.  Garnishee  proceedings  insti- 
tuted after  the  receiver  is  appointed  are 
a  contempt  of  court,  even  though  the 
receiver  has  not  taken  possession  of  the 
money  garnished,  or  demanded  or  sued 
for  it  Richards  v.  People,  81  111.,  551 
(1876).  Although  a  judgment  creditor 
has  levied  on  property  in  the  receiver's 
hands,  yet  the  court  upon  his  purging 
himself  of  contempt  will  allow  him  to 
intervene  in  the  foreclosure  suit  and  at- 
tack the  bonds.  Farmers'  L.  &  T.  Co.  v. 
Toledo,  etc.,  R.  R.,  43  Fed.  Rep.,  333 
(1890).  A  receiver's  right  to  property 
cannot  be  interfered  with  by  attach- 
ments, etc.,  after  he  has  qualified.  Mat- 
ter of  Christian,  etc.,  Co.,  138  N.  Y.,  550 
(1891).  In  Russell  v.  East  Anglian,  etc., 
R'y,  3  Mac.  &  G.,  104  (1850),  on  a  motion 
to  commit  the  sheriff  for  levying  a  fi.  fa. 
on  property  in  the  hands  of  the  court's 
receiver,  the  court  upon  the  sheriff 
submitting,  ordered  him  to  give  up  his 
possession  of  the  property  and  pay  the 
costs.  Although  the  court  does  not 
order  the  sheriff  to  withdraw  a  levy  and 
answer  for  contempt  for  levying  on 
property  in  the  hands  of  a  receiver,  yet 
this  does  not  validate  the  levy  ^nd  en- 
able it  to  come  in  ahead  of  the  mort- 
gages. The  possession  of  the  receiver 
is  the  possession  of  the  mortgagee.  Coe 
V.  Columbus,  etc.,  R.  R.,  10  Ohio  St,  373, 
403  (1859).  The  court  will  set  aside  a 
levy  of  execution  on  property  in  the 
hands  of  a  receiver.    If  the  judgment 
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Aside  from  the  rules  given  above,  a  suit  or  proceeding  against  a 
receiver  is  carried  on  very  much  the  same  as  any  other  suit.* 

The  corporation  itself  may  be  sued  on  claims  against  it  notwith- 
standing a  receiver  has  been  appointed.^ 

The  court  will  punish  for  contempt  of  court  all  "strikers"  who 
by  force  prevent  other  men  from  working  for  the  receiver.' 


creditor  believes  that  the  property  levied 
on  was  not  subject  to  the  mortgage  he 
must  apply  to  the  court  to  discharge  the 
property  from  the  receivership  before 
he  makes  his  levy.  Robinson  v.  At- 
lantic, etc.,  R.  R.,  66  Pa.  St.,  160  (1870). 
If  a  person  claims  personalty  as  mort- 
gagee but  a  receiver  is  in  possession,  the 
former's  remedy  is  a  suit  for  possession 
and  not  in  trover.  The  receiver  is  not 
a  trespasser  in  such  a  case.  Morrill  v. 
Noyes,  56  Me.,  458  (1863).  If  a  judgment 
creditor  levies  process  on  the  profits  of 
docks  which  are  in  the  hands  of  a  re- 
ceiver without  first  obtaining  leave  from 
the  court,  the  court  will  enjoin  him. 
Ames  V.  Trustees,  etc.,  20  Beav.,  332 
(1855).  An  execution  levied  after  the 
receiver  takes  possession  gives  no  prior 
lien.  Coe  v.  Knox,  etc.,  Bank,  10  Ohio 
St,  412  (1859).  The  owner  of  an  engine 
which  a  company  was  using,  and  which 
the  receiver  of  the  company  has  taken 
possession  of,  may  replevy  the  same 
without  asking  the  permission  of  the 
court  The  receiver  is  a  mere  tres- 
passer. He  was  entitled  to  possession 
of  the  company's  property  only.  Hills 
V.  Parker,  111  Mass.,  508  (1873). 

•The  court  does  not  favor  an  order 
that  the  receiver  pay  over  money  to 
claimarrts,  the  decision  being  based  on 
affidavits.  A  common-law  trial  is  safer 
and  better  to  preserve  the  interests  of 
all  parties.  Matter  of  North  River  Bank. 
60  Hun,  91  (1891'.  A  receiver  when 
sued  at*  law  for  damages  may  set  up 
the  statute  of  limitations  as  a  bar. 
Bartlett  v.  Keim,  50  N.  J.  L.,  260  (1888). 
Money  collected  by  an  insolvent  bank 
for  another  bank  cannot  be  recovered 
as  a  trust  fund  from  the  receiver  unless 
its  identity  is  traced  into  his  hands. 
Frank  v.  Bingham,  58  Hun,  580  (1890). 


The  receiver  will  be  ordered  to  pay  out 
of  the  fund  costs  awarded  against  him 
in  a  suit  People  v. .  John,  etc.,  Co.,  42 
Hun,  484  (1886) ;  People  v.  Remington, 
45  id.,  347  (1887).  Costs  to  an  unsuc- 
cessful claimant  will  not  be  allowed  out 
of  the  funds  in  the  receiver's  hands. 
People  V.  Security,  etc.,  Co.,  23  Hun,  597 
(1881).  Where  rental  is  claimed  from  a 
receiver  the  court  may  order  the  ques- 
tion to  be  determined  by  action  rather 
than  by  motion.  Woodruff  v.  Erie  R'y, 
93  N.  Y.,  609  (1883). 

2  A  suit  for  damages  against  the  cor- 
poration itself  may  be  brought  without 
obtaining  permission  of  the  court  which 
appointed  a  receiver  of  the  company. 
The  damage  was  done  after  the  re- 
ceiver was  appointed  but  before  he  filed 
his  bond.  Allen  v.  Central  R  R,  42  Iowa, 
683  (1876).  In  Maine,  after  a  receiver 
has  been  appointed  of  a  bank,  and  he 
has  taken  possession,  a  creditor  will  not 
be  allowed  to  sue  the  bank.  Leathers 
V.  Shipbuilders'  Bank,  40  Me.,  387  (1855). 
The  appointment  of  a  receiver  of  a  na- 
tional bank  does  not  dissolve  the  corpo- 
ration. A  creditor  may  sue  on  a  claim 
and  join  both  the  bank  and  the  re- 
ceiver. Green  v.  Walkill  Nat'l  Bank,  7 
Hun,  63  (1876).  But  as  to  ordering  such 
a  receiver  to  pay  over  money,  see  Ocean 
Nat'l  Bank  v.  Carll,  id.,  287. 

'  It  is  contempt  of  court  for  "  strik- 
ers" to  prevent  employees  of  the  re- 
ceiver from  working.  Secor  v.  Toledo, 
etc.,  R'y,  7  Biss.,  513  (1877),  where  the 
court  committed  one  striker  to  jail  for 
four  months  and  another  for  two  montlis, 
and  then  subsequently  released  them. 
To  same  effect  King  v.  Ohio,  etc.,  R'y, 
id.,  539.  In  the  case  of  In  re  Higgins, 
27  Fed.  Rep.,  443  (1886),  the  court  com- 
mitted to  jail  for  terms  ranging  from 
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C.    DUTIES    AWD    POWERS    OF    EECEIVEES. 

§  872.  Duties  of  a  receiver —  What  he  may  do  without  order  of 
the  court,  and  what  he  may  do  under  order  of  the  court. —  A  re- 
ceiver has  no  power,  unless  expressly  authorized  by  the  court,  to 
incur  any  expense  on  account  of  the  property  in  his  hands  except 
such  as  is  absolutely  necessary  for  its  preservation.'     He  has  no 


fifteen  to  ninety  days  several  strikers 
who  threatened  other  employees,  stoned 
the  cars  and  otherwise  interfered  with 
property  in  the  Iiands  of  the  court  The 
court  will  punish  strikers  who  by  threats 
and  intimidation  interfere  with  the  op- 
eration of  the  road  by  the  receiver. 
In  re  Doolittle,  23  Fed.  Rep.,  544  (1885) ; 
United  States  v.  Kane,  id.,  748  (1885).  A 
court  may  direct  its  receiver  to  adjust 
differences  between  the  receiver  and  the 
employees,  but  the  court  will  not  tol- 
erate a  rule  of  the  "  Brotherhood  of  Lo- 
comotive Engineers "  which  prevents 
employees  from  handling  freight  from 
other  roads  with  which  the  Brotherhood 
are  in  conflict.  Waterhouse  v.  Comer.  55 
Fed.  Rep.,  149  (Ga.,  1893). 

•  Cowdrey  v.  Galveston,  etc.,  R.  R.,  93 
U.  a,  353  (1876),  where  the  court  dis- 
allowed a  disbursement  of  the  receiver 
made  in  preventing  any  aid  to  a  pro- 
posed parallel  line  of  road.  A  mortga- 
gee in  possession  will,  upon  a  bill  filed 
by  the  mortgagor  for  redemption,  be  al- 
lowed expense  for  neoessaiy  repairs  and 
for  protection  of  the  title,  but  not  for  im- 
provements, unless  the  mortgagor  con- 
sented thereto  or  was  notified  in  ad- 
vance and  did  not  object.  Sandon  v. 
Hooper,  6  Beav.,  346  (1843).  The  re- 
ceiver of  a  railroad  has  inherent  power 
to  purchase  a  delivery  wagon,  etc.,  and 
scales,  and  to  rent  an  office  and  pay  in- 
terest on  money  borrowed  by  him.  "  All 
outlays  made  by  the  receiver  in  good 
faith  in  the  ordinary  cause  with  a  view 
to  advance  and  promote  the  business  of 
the  road  and  to  render  it  profitable  and 
successful  are  fairly  within  the  line  of 
disci-etion  which  is  necessarily  allowed 
to  a  receiver  intrusted  with  the  man- 
agement and  operation  of  the  railroad 


in  his  hands."  This  includes  not  only 
"the  keeping  of  the  road,  buildings  and 
rolling  stock  in  i-epaii',  but  also  the  pro- 
viding of  such  additional  accommoda- 
tions, stock  and  instrumentalities  as 
the  necessities  of  the  business  may  re- 
quire ;  "  but  he  should  apply  to  the  court 
or  master  as  to  any  considerable  out- 
lay, and  always  to  the  court  in  advance 
if  the  outlay  is  great.  Cowdrey  v.  Rail- 
road, 1  Woods,  831  (1870),  per  Bradley, 
J.  A  receiver  will  not  be  allowed  a 
disbursement  for  advertising  for  a  busi- 
ness where  a  firm  which  used  his  name 
as  the  firm  name  was  oeneflted  thereby. 
Id.  In  the  case  of  Ralit  v.  Attrill,  106 
N.  Y.,  423  (1887),  the  court  said  in  regard 
to  receivers'  expenses:  "The  act  of  the 
court  in  taking  charge  of  property 
through  a  receiver  is  attended  with  cer- 
tain necessary  expenses  of  its  care  and 
custody ;  and  it  has  become  the  settled 
rule  that  expenses  of  realization,  and 
also  certain  expenses  which  are  called 
expenses  of  reservation,  may  be  incurred 
under  the  order  of  the  court  on  the 
credit  of  the  property ;  and  it  follows 
from  necessity,  in  order  to  the  effectual 
administration  of  the  trust  assumed  by 
the  court,  that  these  expenses  should  be 
paid  out  of  the  income,  or  when  neces- 
sary out  of  the  corpus  of  the  property 
before  distribution,  or  before  the  court 
passes  over  the  property  to  those  ad- 
judged to  be  entitled.  ...  It  would 
be  difficult  to  define  by  a  rule  appli- 
cable in  every  case  what  are  expenses 
of  preservation  which  may  be  incuiTed 
by  a  receiver  by  authority  of  the  court 
It  was  said  by  James,  L.  J.,  in  Regents' 
Canal  Iron  Works  Company,  L.  R.,  3 
Ch.  Div.,  411,  437,  that  'the  only  costs 
for  the  preservation   of  the  property 
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inherent  power  to  grant  illegal  rebates ; '  or  allow  another  com- 
pany to  cross  his  tracks ;  ^  or  to  lease  the  railroad ; '  or  to  loan  the 
money  in  his  hands;*  or  release  the  president  from  liability  to  the 
company  for  diversion  of  its  funds.' 

"  Tne  receiver  stands'  in  the  place  of  the  stockholders,  as  their 
representative,  and  all  the  rights  of  the  company  reside  in  him." " 


would  be  such  things  as  the  repairing 
of  the  property,  paying  rates  and  taxes 
■which  would  be  necessary  to  prevent 
any  forfeiture,  or  putting  a  person  in  to 
take  care  of  the  property.' "  A  claim- 
ant cannot  enforce  as  against  the  prop- 
erty a  contract  with  the  receiver  for  the 
furnishing  of  ties  where  that  contract 
was  improvident  and  known  so  to  be  to 
the  contractor.  The  rule  is  different  if 
the  contractor  did  not  know  that  it  was 
improvident  The  fact  that  a  new  re- 
ceiver has  been  appointed  does  not 
change  the  rule.  The  succeeding  re- 
ceiver is  hound.  Vanderbilt- u  Central 
R.  R.,  43  N.  J.  Eq.,  669  (1887),  reversing 
Lehigh,  etc.,  Co.  v.  Central  R  E.,  41  N. 
J.  Eq.,  167,  and  passing  upon  Id.,  35  id., 
436,  and  38  id..  175. 

1  Handy  v.  Cleveland,  etc.,  R.  R,  31 
Fed.  Rep..  689  (1887),  where  the  receiver 
was  removed  for  granting  rebates  to  the 
Standard  Oil  Company.  In  the  case 
Cowdrey  v.  Railroad,  1  Woods,  331  (1870), 
Mr.  Justice  Bradley  sustained  the  re- 
ceiver in  giving  a  rebate  in  order  to  get 
business,  it  being  shown  that  other  roads 
did  the  same.  This  was  prior  to  the  In- 
terstate Commerce  Act  Cf.  Cutting  v. 
Florida,  etc.,  Co.,  43  Fed.  Rep.,  747  (1890). 

2  The  recei  ver  has  no  power  to  allow  an- 
other railroad  to  cross  his  own  road,  and 
a  stockholder  may  enjoin  it  Hewlett  v. 
N.  Y.,  etc.,  R'y,  14  Abb.  N.  C,  328  (1882). 

'  A  receiver  has  no  inherent  power  to 
lease  the  property.  McMinnville,  etc., 
R.  R  V.  Huggins,  3  Baxt  (Tenn.),  177 
(1873).  In  this  case  the  court  had  not 
authorized  the  receiver  to  make  a  lease. 

*  In  the  case  Attorney-General  v. 
North  America,  etc.,  Ins.,  Co.,  26  Hun, 
294  (1882),  (modified  89  N.  Y.,  94),  the 
court  said :  "  The  strict  duty  of  the  re- 
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ceiver  holding  these  funds  for  distribu- 
tion, and  not  for  investment,  was  to 
keep  them  separate  from  all  other 
moneys  so  that  they  could  at  all  times 
be  traced  and  identified.  He  ought  not 
in  any  way  to  use  the  funds  unless  by 
direction  of  the  court  It  is  true  that 
under  some  circumstances  it  may  be 
his  duty  to  see  that  the  fund  shall  not 
remain  unproductive,  but  when  it  be- 
comes necessary  to  invest  it  he  should 
apply  to  the  court  for  instructions,  and 
should  make  no  loans  or  investments 
without  having  first  obtained  such  in- 
structions. If  he  invests  the  money  he 
should,  we  think,  in  the  absence  of 
other  directions  from  the  court,  invest 
it  in  government  or  real-estate  securi- 
ties, as  is  the  duty  of  other  trustpes  for 
investment,  or  in  the  manner  prescribed 
for  insurance  companies  by  statute. 
And  he  should  keep  clear,  accurate  and 
precise  accounts,  otherwise  all  presump- 
tions are  against  him  and  all  obscuri- 
ties are  resolved  adversely  to  him. 
These  rules  are  adopted  for  the  protec- 
tion of  the  fund  and  cannot  be  too 
strictly  enforced."  For  breach  of  these 
rules  the  receiver  is  personally  liable 
and  will  be  charged  interest  It  is  a 
breach  of  duty  for  the  receiver  to  de- 
posit the  funds  in  the  bank  to  his  indi- 
vidual credit  Schwartz  v.  Keystone, 
etc.,  Co.,  25  Atl.  Rep.,  1018  (Pa„  1893\ 

5  A  president  sued  in  Rhode  Island 
for  diversion  of  corporate  assets  cannot 
set  up  a  release  by  a  receiver  of  tlie 
corporation  in  Pennsylvania,  although 
the  company  was  incorporated  in  the 
latter  state.  See  Griswold  v.  Hazard, 
141  U.  S.,  260  (1891). 

6  Hood  V.  McNaughton,  24  AtL  Rep., 
497,  498  (N.  J.,  1892). 


CH. 


LI.] 
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[§  872. 


After  dissolution  proceedings  have  been  commenced  it  is  in  the 
discretion  of  the  court  whether  to  allow  a  transfer  on  the  books 
of  the  company,  the  court  saying  that  such  transfers  should  not  be 
allowed  except  for  strong  reasons.'  The  books  of  the  company  in 
his  hands  should  be  open  to  all  parties.* 

The  court  may  authorize  its  receiver  to  complete  a  line  of  rail- 
road which  is  in  his  possession ; '  to  enter  into  and  carry  out  traiRc 
contracts  with  other  companies;*  to'take  a  lease  of  a  connecting 
line;^  to  condemn  land;"  to  aid  a  corporation  whose  stock  the  re- 


1  Re  The  Onward,  etc.,  Soc,  65  L.  T. 
Rep.,  516  (1891). 

2  Fowler's  Petition,  9  Abb.  N.  C,  268 
(1878).  .  He  is  entitled  to  the  books.  See 
§  866,  supra.  ' 

3  Where  two  out  of  twenty  miles  of 
road  are  uncompleted  the  receiver  may 
be  authorized  to  complete  them  in  order 
to  prevent  a  forfeiture  of  a  land  grant 
Allen  V.  Dallas,  etc.,  R.  R,  3  Woods,  316 
(1878).  A  receiver  may  complete  a  rail- 
road partially  builc  as  well  as  operate 
one  completed.  Moran  v.  Lydecker,  37 
Hun,  583  (1883).  In  the  case  of  Gibert  v. 
Washington,  etc.,  R.  R.,  33  Gratt.  (Va.), 
586  (1880),  the  court  authorized  its  re- 
ceiver to  expend  $10,000  to  aid  in  build- 
ing a  short  branch  road,  it  subsequently 
turning  out  to  be  profitable.  In  Cow- 
drey  V.  Railroad,  1  Woods,  381  (1870),  the 
court  authorized  the  purchase  of  more 
rolling  stock,  but  refused  to  order  the 
construction  of  a  connecting  link  of 
road  and  the  purchase  of  a  bridge. 

*  A  receiver  will  be  ordered  to  turn 
over  to  another  railroad  such  pai-t  of  the 
income  from  a  pooling  contract  as  has 
come  into  the  receiver's  hands  from  the 
corporation  of  which  he  is  receiver,  so 
far  as  the  same  was  to  go  to  the  other 
railroad  by  the  terms  of  the  pooling 
contract.  Central  T.  Co.  v.  Ohio  C.  R.  R., 
33  Fed.  Rep.,  306  (1885).  A  receiver  may 
pay  the  proper  amount  of  freight  to  a 
connecting  road,  he  having  collected 
freight  for  the  whole  distance.  Meyer 
V.  Johnston,  64  Ala.,  603  (1879).     Where 


two  railroads ,  are  in  the  hands  of  re- 
ceivers appointed  by  the  same  court, 
the  court  has  power  to  modify  an  ex- 
isting contract  relative  to  the  use  of  the 
terminal  of  one  by  the  other,  and  to  re- 
duce the  rent  called  for  by  the  contract. 
In  re  N.  J.  &  N.  Y.  R'y,  39  N.  J.  Eq.,  67 
(1878).  Funds  coming  into  the  hands  of 
a  receiver  by  reason  of  a  traffic  contract 
with  another  line,  such  funds  belonging 
to  the  other  line,  may  be  attached  for  a 
debt  of  the  latter.  Firet  Nat'l  Bank  v. 
Portland,  etc.,  R.  R.,  3  Fed.  Rep.,  831 
(1880).  A  receiver's  traffic  contracts  are 
terminable  at  will  where  no  time  is 
specified  in  the  contract.  No  notice  is 
necessary.  Investment  Co.,  etc.,  v.  Ohio, 
etc.,  R'y,  41  Fed.  Rep.,  378  (1889). 

s  A  receiver  may  be  authorized  to  ac- 
quire a  connecting  line  by  lease  for  the 
purpose  of  reaching  a  commercial 
center.  Authority  to  him  to  do  so  may 
be  given  without  notice  to  the  parties 
to  the  suit.  For  illustrations  of  the  re- 
markable extent  to  which  courts  have 
gone  in  allowing  receivers  to  expend 
money,  see  this  case.  Mercantile  T.  Co.  v. 
Missouri,  etc.,  R'y,  41  Fed.  Rep.,  8  (1889). 
The  court  authorized  the  receiver  to 
take  leases  of  two  other  roads,  in  Gibert 
V.  Washington,  etc.,  R.  R,  33  Gratt. 
(Va.),  586  (1880).  .In  the  case  of  La 
Crosse  R  R.  Bridge,  3  Dill.,  465  (1873), 
the  court  authoiized  the  receiver  to 
make  a  contract  binding  him,  the  com- 
pany, purchasers,  assignees,  etc.,  for  ten 
years  to  pay  certain  tolls  for  the  use  of  a  ' 


6  It  seems  that  the  receiver  may  pro-    the  railroad.  Lehigh,  etc.,  Co.  v.  Central 
ceed  to  condemn  lands  for  the  use  of    R  R.  35  N.  J.  Eq.,  379  (1883). 
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ceiver  holds ; '  to  enjoin  the  company  he  represents  from  construct- 
ing a  parallel  line;^  to  buy  rolling  stock'  and  steel  rails;*  and  to 
sell  and  assign  the  choses  in  action  which  come  into  his  hands.' 

In  regard  to  the  powers  which  the  court  will  not  give  him,  the 
court  will  not  authorize  him  to  continue  the  insurance  business,'  or 
reduce  rates  when  the  state  statute  directing  it  is  of  doubtful  con- 
stitutionality,' or  pay  the  expenses  of  a  reorganization,'  or  sell 
rolling  stock  on  credit  to  raise  money  to  pay  interest,'  or  pay  in- 
terest on  another  mortgage  when  such  payment  will  not  prevent  a 
foreclosure." 

§873.  Rolling  stock  —  LiaMlity  of  ffie  receiver  and  the  fund  for 
car  rentals  —  Purclmses  of  rolling  stock.— The  court  may  author- 
ize a  receiver  to  purchase  or  rent  rolling  stock  for  the  operation  of 
the  road.  If  the  rolling  stock  which  the  receiver  finds  upon  the 
road  when  he  takes  possession  is  not  owned  but  is  rented  to  the 
company,  and  if  the  receiver  continues  to  use  such  rolling  stock. 


bridge  to  be  constructed  at  the  terminus 
^of  the  road  under  foreclosure  in  that 
case.  At  the  end  of  ten  years  the  rates 
were  to  be  readjusted  every  five  years 
by  tlie  court,  if  necessary,  vyith  a  right 
to  purchase  at  the  end  of  twenty  years. 

'  The  court  may  authorize  the  receiver 
to  loan  money  to  a  corporation  whose 
stock  he  holds.  Kalbfleisch  v.  Kalb- 
fleisch,  13  N.  y.  Supp.,  397  (1891). 

-  In  the  case  of  Pullan  v.  Cincinnati, 
etc.,  R.  R,  4  Biss.,  35  (1865),  the  court 
enjoined  the  company  from  proceeding 
to  construct  a  new  line  parallel  to  the 
one  under  foreclosure. 

3  Wabash,  etc.,  R'y  v;  Central  T.  Co., 
22  Fed.  Rep.,  269  (1884).  In  the  case  of 
Be  Eastern,  etc.,  Co.,  66  L.  T.  Rep.,  153 
(1891),  the  court  authorized  the  receiver 
to  make  a  contract  for  additional  rolling 
stock. 

*  The  receivers  may  be  authorized  to 
receive  and  pay  for  steel  rails  that  were 
ready  for  delivery  when  they  were  ap- 
pointed. Wabash,  etc.,  R'y  v.  Central 
T.  Co.,  22  Fed.  Rep.,  269  (1884). 

6Hoyt  V.  Thompson,  5  N.  Y.,  320  (1851). 

«  A.  receiver  will  not  be  allowed  to 
continue  the  business  of  an  insolvent 
insurance  corporation  where  the  eifect 
■would  be  to  freeze  out  the  policy-hold- 


ers by  the  assessments.  People  v.  At- 
lantic, etc.,  Ins.  Co.,  15  Hun,  84  (1878). 

^  Where  a  receiver  is  in  charge  he  will 
not  be  ordered  by  the  federal  court  to 
reduce  the  rates  in  accordance  with  a 
state  statute  which  is  not  being  obeyed 
by  other  roads  and  the  validity  of  which 
is  being  tested,  but  he  will  be  allowed 
to  obey  it  if  he  thinks  best,  or  the  trustees 
of  the  mortgage  desire  him  so  to  do. 
The  court,  however,  will  allow  a  phipper 
to  sue  the  receiver  for  the  excess  of 
charges.  In  re  McElrath,  2  Dill.,  460 
(1878). 

*  In  the  case  Central  T.  Co.  v.  Wabash, 
etc.,  R'y,  25  Fed.  Rep.,  69  (1885),  the 
court  refused  to  allow  payment  out  of 
the  fund  in  court  of  the  expenses  of  reor- 
ganization. 

9  The  court  will  not  authorize  the  re- 
ceiver to  borrow  money  by  selling  the 
rolling  stock  to  a  car  trust  and  then  tak- 
ing back  the  same  on  the  instalment 
plan.  Taylor  v.  Phil.  &  Read.  R.  R.,  9 
Fed.  Rep.,  1  (1881). 

i"  The  court  will  not  direct  the  receiver 
to  pay  the  interest  on  the  fourth-mort- 
gage bonds  in  order  to  prevent  the  prin- 
cipal becoming  due,  there  being  default 
on  prior  mortgagea  Brown  v.  N.  Y., 
etc.,  R.  R,  22  How.  Pr.,  451  (1859). 


1440 


Digitized  by  Microsoft® 


OH.  LI.] 


EECEIVEES. 


[§  873. 


then  the  court  will  direct  that  a  reasonable  rental  be  paid  therefor 
by  the  receiver.^ 

Where,  however,  the  receiver  finds  the  company  in  possession  of 
rolling  stock  under  a  "  car  trust,"  or  lease  or  contract  whereby  the 
stipulated  rental  is  really  a  partial  payment  for  the  cars,  the  court 
may  direct  the  receiver  to  continue  the  payments  and  thus  com- 
plete the  purchase,  or  the  court  may  reduce  the  figures  to  a  rea- 
sonable rental.'' 


1  Where  a  receiver  continues  to  use 
rolling  steck  belonging  to  another,  the 
fund  in  court  will  be  used  to  pay  the 
rental  therefor,  and  also  for  repairs 
which  the  receiver  should  have  made 
but  did  not  make.  Turner  v.  Indianap- 
olis, etc.,  E'y,  8  Biss.,  527  (1879).  The 
court  having  in  its  decree  retained  ju- 
risdiction of  the  case  to  settle  and  adju- 
dicate claims  may  pass  upon  the  claim 
of  another  railroad  company  for  rental 
for  its  cars  used  by  the  receiver  and  the 
reorganized  company.  Central  T.  Co. 
V.  Wabash,  etc.,  E'y,  46  Fed.  Rep.,  156 
(1891).  The  receiver  may  be  authorized 
to  purchase  the  rolling  stock  which  is 
found  on  the  road,  but  which  belongs  to 
another  company,  the  stock  having  been 
placed  on  the  road  without  any  contract 
whatsoever.  Central  T.  Co.  v.  Marietta, 
etc.,  R.  R,  48  Fed.  Eep.,  32  (1891).  Where 
the  road  is  entirely  without  rolling 
stock,  the  court  may  authorize  the  re- 
ceiver to  purchase  such  as  is  necessary 
for  the  operation  of  the  road.  McLane 
V.  Placerville,  etc.,  R.  R.,  66  Cal.,  606,  626, 
(1885). 

2  The  receiver  should  pay  instalments 
due  to  a  car  trust,  although  the  trust 
has  merely  a  mortgage  interest  in  the 
cars.  The  receiver  should  pay  this  the 
same  as  though  he  were  purchasing 
rolling  stock  to  operate  the  road.  It  is 
a  proper  charge  on  income  in  prefer- 
ence to  the  bondholders'  interest.  It  is 
for  the  court  to  say  whether  rental  be 
paid  or  the  contract  of  purchase  of  the 
cars  be  completed.  In  this  case  the  re- 
ceiver was  ordered  to  continue  making 
the  partial  payments.  But  inasmuch  as 
supply  and  labor  claims  were  in  arrears 


the  court  ordered  a  cessation  of  the  pay- 
ments on  the  cars  for  the  time  being. 
The  court  held  that  the  labor  and  sup- 
ply claims  took  precedence  over  the  car 
claims  in  payments  from  income. 
Frank  v.  Denver,  etc.,  E'y,  23  Fed.  Eep., 
123  (1885).  Car  rentals  during  the  re- 
ceivership in  foreclosure  proceedings 
should  be  paid  out  of  the  final  assets, 
even  though  the  receiver  operated  the 
road  at  a  loss.  All  the  rolling  stock  is 
entitled  to  the  rental,  whether  used  by 
the  receiver  or  not  If  there  was  too 
much  the  bill  of  foreclosure  should  not 
have  asked  for  a  receiver  of  all  of  it. 
Kneeland  v.  American  L.  &  T.  Co.,  136 
U.  S.,  89  (1890).  In  a  railway  mortgage 
foreclosure  a  car  claim  will  be  deter- 
mined upon  its  merits  and  not  upon  the 
agreements  where  the  same  persons  con- 
trolled the  railway  and  also  the  car  , 
company.  Such  rental  will  be  allowed 
as  similar  cars  would  have  received 
from  other  railroad  companies.  The 
rental  on  the  cars  for  six  months  prior 
to  the  appointment  of  the  receiver  and 
for  subsequent  time  will  be  paid  out  of 
the  income  and  out  of  the  fund  realized 
upon  the  sale  of  the  property.  Interest 
is  allowed  where  there  has  been  a  vexa- 
tious and  unreasonable  delay  in  pay- 
ment. Certain  repairs  also,  which  the 
receiver  had  agreed  to  make,  were  al- 
lowed for.  Thomas  v.  Peoria,  etc.,  R'y, 
36  Fed.  Rep.,  808  (1888).  Although  a  re- 
ceiver continues  to  use  the  cai's  of  a  car 
trust,  after  deliveiy  thereof  to  the  car 
trust  has  been  demanded  by  the  latter, 
the  partial  payments  therefor  not  hav- 
ing been  met  by  the  receiver,  neverthe- 
less the  court  will  not  order  the  receiver 


(91) 
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§  874r.  Bent  paid  ly  the  receiver  on  lines  of  railroad  leased  to 
him  —  Royalties,  etc.,  paid  hy  the  receiver. —  As  shown  in  the  prior 
section  the  court  has  power  to  authorize  a  receiver  to  take  a  lease 
of  a  connecting  railroad.  It  often  happens,  also,  that  where  a  re- 
ceiver is  put  in  charge,  he  finds  several  lines  of  railroad  already 
leased  to  and  in  operation  by  the  insolvent  mortgagor  company. 
The  question  then  arises,  what  shall  he  do?  Shall  he  continue  to 
operate  the  leased  lines  and  pay  the  stipulated  rental,  or  shall  he 
cut  them  off?  The  courts  have  finally  settled  on  the  rule  that  he 
may  operate  them  for  a  short  time  to  determine  whether  he  cares 
to  assume  the  lease  and  the  payment  of  the  rental.  The  court 
will  then  direct  him  to  assume  the  lease,  or,  if  an  opposite  course  is 
determined  upon,  the  court  will  authorize  the  lessor  company  to 
retake  its  property  unless  it  is  willing  that  the  receiver  retain  pos- 
session and  pay  such  rental  as  the  profits  of  the  leased  line  will 
justify.'    Such  also  is  the  rule  where  a  receiver  continues  to  occupy 


to  make  such  partial  payments.  The 
court  will  allow  the  car  trust  a  reason- 
able rental.  Farmers'  L.  &  T.  Co.  v. 
Chicago,  etc.,  R'y,  42  Fed.  Eep.,  6  (1889). 
The  lessor  of  the  rolling  stock  which 
the  lessee  contracts  to  purchase  on  the 
instalment  plan  cannot  insist  on  the 
receiver  paying  the  balance  due  and 
taking  the  rolling  stock  where  the  con- 
tract provided  for  a  return  of  the  rolling 
stock  in  case  of  inability  to  pay.  It  is 
doubtful  whether  the  partial  payments 
could  be  recovered  back  by  the  receiver. 


time  during  which  the  receiver  oper- 
ated it,  where  the  continuance  and  pres- 
ervation of  the  leasehold  was  clearly 
intended  in  the  foreclosure  proceedings. 
The  lessor  railroad  is  not  liable  for  any 
part  of  the  expenses  of  foreclosure. 
Brown  v.  Toledo,  etc.,  R  R,  35  Fed. 
Rep.,  444  (1888).  The  appointment  of  a 
receiver  of  a  system  of  railroads,  made 
up  largely  of  leased  lines,  does  not  obli- 
gate the  receiver  to  pay  the  rental  on 
such  leased  lines  as  do  not  pay  operat- 
ing expenses.    But  the  court  will  order 


Sunflower  Oil  Co.  v.  Wilson,  143  TJ,  S., .  payment  of  the  rent  on   those  leased 


313  (1892);  Fosdick  v.  Schall,  99  U.  S., 
235  (1878) ;  Fosdick  v.  Car  Co.,  id.,  356; 
Huidekoper  v.  Locomotive  Works,  id., 
258.  In  determining  the  amount  of  rent 
which  the  receiver  should  pay  for  roll- 
ing stock  the  court  will  add  to  the  cost 
price  any  increase  in  the  value  thereof. 
Central  T.  Co.  v.  Marietta,  etc.,  R'y,  48 
Fed.  Rep.,  875  (1891X 

1  Where  the  receiver  under  authority 
given  by  the  court  continues  to  operate 
leased  lines  instead  of  cutting  them  off 
or  negotiating  for  a  reduction  of  rental, 
he  must  pay  the  contract  rental,  even 
though  he  operates  them  at  a  loss. 
Woodruff  V.  Erie  R'y,  93  N.  T.,  609 
(1883).  The  court  will  order  a  receiver 
to  pay  the  rent  of  a  railroad  for  the 
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lines  which  earn  more  than  operating 
expenses,  such  payment  to  be  made 
from  the  profits  derived  from  such 
leased  lines.  Central  T.  Co.  v.  Wabash, 
etc.,  R'y,  .84  Fed.  Rep.,  259  (1888). 
Where  the  receivers  are  operating  the 
whole  system,  consisting  of  many  leased 
lines,  the  accounts  of  each  leased  line 
will  be  kept  separately  and  the  ex- 
penses of  each  reduced  if  possible  until  it 
pays  operating  expenses.  If  unable  to 
do  so,  receivers'  certificates  on  the  whole 
system  will  be  issued  to  aid  such  leased 
line.  Central  T.  Co.  v.  Wabash,  etc., 
R'y,  23  Fed.  Rep.,  863  (1885). 

Where  the  court  orders  that  any  lessor 
of  a  railroad  to  a  system  of  railroads 
which  is  undergoing  foreclosure  may 
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leased  real  estate  or  to  use  patents  on  which  royalties  are  to  be 
paid.' 

§  875.  Payment  of  operating  expense,  car  rentals,  damages,  etc., 
incurred  during  the  receivership. —  Inasmuch  as  a  receiver  takes 
the  income  of  a  railroad  he  of  course  must  apply  that  income  first 


retake  possession  for  non-payment  of 
rent,  and  then  orders  the  receiver  to  pay 
certain  rent  to  a  certain  lessor  after 
other  previous  orders  for  payments  of 
money  are  fulfilled,  such  lessor,  on  the 
final  accounting,  cannot  claim  that  he 
is  entitled  to  payment  absolutely.  Cen- 
tral T.  Co.  V.  Wabash,  etc.,  R'y,  38  Fed. 
Eep.,  63  (1889).  A  receiver  cannot  by 
agreement  with  a  lessor  company  abro- 
gate the  lease  pending  the  receivership 
except  by  consent  of  the  court  The 
court  will  consider  the  relations  to  be 
as  they  were  when  the  receiver  was  ap- 
pointed. Day  V.  Postal  Tel.  Co.,  66  Md. 
354  (1886).  Where  a  lease  to  a  railroad 
is  declared  void  in  a  foreclosure  suit 
against  the  latter,  the  lessor  company 
has  no  right  to  payment  of  a  quantum 
meruit  out  of  the  fund  arising  from  the 
foreclosure  sale,  it  being  shown  that 
the  lease  had  been  fol-  many  years  a 
source  of  loss  to  the  lessee  of  the  com- 
pany. St  Louis,  etc.,  E.  E.  v.  Cleveland, 
etc.,  R'y,  125  U.  S.,  658  (1888).  The 
lessor  of  a  railroad  to  a  company  that 
has  passed  into  the  hands  of  a  receiver 
cannot  by  petition  compel  the  receiver 
to  pay  the  rent  where  the  receiver  de- 
nies that  he  is  opei'ating  the  road  under 
the  lease.  The  disputed  questions  of 
fact  and  important  legal  questions  in- 
volved should  be  tried  by  action.  The 
bondholders  are  .necessary  parties  to 
such  an  action.  People  v.  Erie  R'y,  54 
How.  Pr.,  59  (1877).    The  court  may  au- 


thorize the  receiver  to  pay  a  fair  rental 
even  in  preference  to  the  bondholders ; 
also  to  pay  for  depreciation  and  to  pay 
for  supplies  used  on  such  road,  all  in 
preference  to  the  bondholders.  Milten- 
berger  v.  Logansport  R'y,  106  U.  S.,  286 
(1883).  In  the  case  Milwaukee,  etc.,  R'y 
V.  Brooks,  etc..  Works,  121  U.  S.,  430 
(1887),  the  trustee,  upon  taking  posses- 
sion, notified  the  lessor  of  a  railroad  to 
the  mortgagor  company  that  he,  the 
trustee,  repudiated  the  lease  but  would 
pay  a  fair  compensation.  The  court 
upheld  this  notice.  A  receiver  may  be 
given  power  to  continue  to  operate 
leased  railroads  and  to  pay  the  rental  out 
of  the  corpus  of  the  estate.  If  he  does 
operate  them,  the  rental  fixed  by  the 
original  contract  of  lease  must  be  paid. 
It  is  no  defense  to  allege  that  the  orig- 
inal lease  was  ultra  vires.  Woodruff  v. 
Erie  R'y,  93  N.  T.,  609  (1883).  The  court 
may  order  the  rights  of  the  parties  to 
be  determined  by  action  instead  of  on 
motion.  Id.  Upon  a  receiver  being  ap- 
pointed it  is  proper  to  order  the  receiver 
to  take  possession  of  a  line  which  the 
insolvent  mortgagor  was  operating 
under  a  lease,  and  the  receiver  is  then 
bound  to  take  possession.  If  on  the 
final  sale,  however,  there  are  no  surplus 
assets  and  the  leased  road  was  operated 
at  a  loss,  the  lessor  has  no  right  to  pay- 
ment of  rent  accruing  during  the  re- 
ceivership. The  court  may  refuse  to 
order  such  payment.    The  receivers  are 


1  The  court  will  order  the  receiver  to 
pay  rent  for  premises  which  he  contin- 
ues to  occupy  after  he  takes  possession. 
People  V.  Universal,  etc.,  Co.,  30  Hun, 
143  (1883).  A  receiver  must  pay  royal- 
ties the  same  as  the  company  would 
have  had  to  do  before  it  could  sell  the 
patented  article.    People  v.  Remington 
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&  Sons,  59  Hun,  283  (1891).  Where  a 
receiver  has  taken  the  benefit  of  a  con- 
tract whereby  he  was  to  pay  royalties, 
and  the  patentee  applies  to  the  court  for 
pay,  it  is  error  for  the  court  to  refuse  on 
the  ground  that  the  remedy  is  at  law. 
A  petition  is  the  proper  remedy.  An- 
drews V.  Stanton,  18  111.  App.,  163  (1885). 
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to  the  payment  of  the  wages  of  employees,  cost  of  repairs,  and  to 
all  liabilities  incurred  by  him  as  receiver  in  the  operation  of  the 
road,  including  damages  due  to  the  negligence  of  his  employees. 
The  bondholders  will  not  be  allowed  to  take  the  income  until  all 
the  liabilities  incurred  in  earning  that  income  are  paid.  The  or- 
dinary wages  of  his  employees  must  of  course  be  paid. 

All  the  cases  assume  this  principle  of  law,  and  the  order  appoint- 
ing the  receiver  generally  expressly  has  a  provision  to  that  effect. 
There  are  a  few  cases  which  pass  upon  special  applications  of  the 
rule.' 


entitled  to  a  reasonable  time  after  tak- 
ing possession  to  ascertain  whether  they 
desired  to  assume  the  lease.  Quincy 
R.  R  V.  Humphreys,  145  U.  S.,  83  (1892) ; 
St.  Joseph,  etc.,  R  R  u  Same,  id.,  105. 
Where  the  receiver  makes  a  valid  con- 
tract for  repairs  on  a  leased  line,  he  is 
liable  thereon  as  receiver,  although  the 
line  is  afterwards  turned  over  to  an- 
other receiver.  Central  T.  Co.  v.  Wa- 
bash, etc.,  E'y.  52  Fed.  Eep.,  908  (1893). 
Where  the  receiver  is  ordered  to  pay 
rental  for  cars,  he  cannot  offset  repairs 
made  by  him  while  using  the  cars. 
Central  T.  Co.  v.  Wabash,  etc.,  R'y,  50 
Fed.  Rep.,  857  (1893).  A  receiver  is  not 
bound  by  and  need  not  carry  out  con- 
tracts which  are  in  operation  relative 
to  rates  at  the  time  he  takes  possession. 
Central  T.  Co.  v.  Marietta,  etc.,  R'y,  51 
Fed.  Eep.,  15  (1892). 

^  The  court  may  direct  the  receiver  to 
pay  wages  to  an  employee  during  recov- 
ery from  an  injury  received  while  on 
duty.  Missouri  P.  R'y  v.  Texas,  etc.,  R'y, 
41  Fed.  Eep.,  319  (1890).  The  court  will 
consider  applications  from  the  em- 
ployees of  the  receiver  for  advanced 
pay.  Frank  ■;;.  Denver,  etc.,  R'y,  23  Fed. 
Rep.,  757  (1885).  A  person  who  made  a 
contract  with  the  receiver  in  regard  to 
carting  away  ashes,  etc.,  may  file  a  bill 
in  equity  and  ask  the  court  to  decree 
him  damages  out  of  the  property,  al- 
though the  receiver  has  retired  and  a 
new  one  been  appointed.  Kerr  v.  Little, 
39  N.  J.  Eq.,  83  (1884).  Where  the  re- 
ceiver employs  a  manager  and  the  couit 
directs  that  the  receiver  out  of  his  com- 


pensation shall  pay  the  manager  a  cer- 
tain sum,  the  receiver  may  set  off  a  sum 
due  from  the  manager  to  the  receiver. 
Gatzmer  v.  Philadelphia,  etc.,  R  R.,  39 
N.  J.  Eq.,  363  (1885).  Where  moneys  are 
taken  from  the  earnings  to  make  per- 
manent improvements,  the  mateiial-men 
are  entitled  to  reimbursement  from  the 
bondholders  to  that  extent.  Finance 
Co.,  etc.,  V.  Charleston,  etc.,  R  R,  53 
Fed.  Rep.,  524  (1893).  Where  a  builder 
is  engaged  on  a  building  for  a  railroad 
when  receivers  go  in,  he  may  go  on  and 
can  collect  from  the  receivers  for  work 
done  after  they  go  in.  Girard,  etc.,  T. 
Co.  V.  Cooper,  51  Fed.  Rep.,  333  (1892). 

Where  the  road  does  not  pay  operat- 
ing expenses  the  court  will  not  order 
damages  for  an  accident,  occurring  dur- 
ing the  receivership,  to  be  paid  out  of 
the  propei'ty.  The  party  damaged  is  no 
better  off  than  he  would  have  been  if 
the  company  had  continued  to  operate 
the  road.  The  mortgages  must  be  paid 
first  Davenport  v.  Receivers,  2  Woods, 
519  (1875).  Where  the  order  appointing 
the  receiver  does  not  expressly  so  pro- 
vide, claims  for  labor,  etc.,  due  to  the  re- 
ceiver's management  of  the  property 
cannot  be  paid  out  of  the  corpus.  They 
can  be  paid  only  from  the  income,  and 
are  not  paid  at  all  if  there  is  no  income. 
Nor  can  the  cost  of  an  extension  be  paid 
out  of  the  corpus  except  as  against  those 
bondholders  wlio  have  consented.  Hand 
V.  Savannah,  etc.,  R  R,  17  S.  C,  319,  260 
(1881).  In  ordering  payment  of  tlie 
operating  expenses  the  court  will  not 
apportion  them  according  to  underlying 
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If,  however,  any  of  the  income  has  been  used  to  improve  the 
property,  then  to  that  extent  the  moneys  realized  on  the  final  sale 
of  the  property  may  be  used  to  pay  operating  expenses.' 

Damages  done  to  property  or  persons  by  reason  of  th'e  negli- 


mortgages,  but  will  order  them  paid 
from  the  general  fund  In  the  receiver's 
hands.  Calhoun  v.  St.  Louis,  etc.,  R'y, 
14  Fed.  Rep.,  9  (1880) ;  Central  T.  Co.  v. 
Wabash,  etc.,  R'y,  30  id.,  333  (1887). 
Where  the  railroad  earns  nothing  over 
its  running  expenses  vrhile  in  the  hands 
of  a  receiver  at  the  instance  of  a  judg- 
ment creditor,  car  rentals  during  the 
four  months  at  the  end  of  which  fore- 
closure is  commenced  cannot  be  allowed 
for  those  four  months  in  preference  to 
the  mortgage  debt  Kneeland  v.  Ameri- 
can L.  &  T.  Co.,  130  U.  S.,  89  (1890). 
Where  foreclosure  is  by  cross-bill  the 
corpus  of  the  property  is  not  liable  for 
rentals  of  leased  lines  operated  by  the 
receivers,  there  having  been  no  demand 
for  them  during  the  time.  The  case  is 
different  from  one  where  the  mortgagee 
files  a  bill  and  asks  the  court  to  take 
charge.  Central  T.  Co.  v.  Wabash,  etc., 
R'y,  46  Fed.  Rep.,  26  (1891).  Necessary 
supplies  purchased  by  the  receiver  are 
chargeable  upon  the  fund  left  upon 
fQreclosure  sale.  The  amount  may  be 
divided  among  various  divisions  of  the 
road.  Kneeland  v.  Foundry,  etc..  Works, 
140  U.  S.,  593  (1891).  A  receiver  ap- 
pointed by  the  state,  under  a  statute  by 
which  the  state  has  a  lien  on  the  prop- 
ert}',  does  not  have  the  powers  of  a  re- 
ceiver appointed  by  a  court  of  equity, 
and  his  debts  are  not  enforceable  against 
the  property,  although  they  may  be  as 
against  the  income  of  the  property 
while  in  the  hands  of  the  receiver. 
Stater.  Edgefield,  etc.,  R.  R,  6  Lea(Tenn.), 
353  (1880).  Where  the  receiver  rents 
cars  which  were  sold  on  the  instalment 
and  pays  the  rental,  the  vendor  of  the 
cars  cannot  recover  anything  from  the 
fund  arising  from  the  foreclosure  sale. 
Fosdicku  Schall,  99  U.  S.,  235  (1878). 
If  under  such  a  contract  of  sale  the  cars 


are  nevertheless  sold  with  the  railroad 
at  foreclosure  sale  the  purchasers  must 
pay  the  amount  due  on  the  contract  or 
restore  the  cars.  Fosdick  v.  Car  Co.,  id., 
256.  Under  a  similar  contract  to  sell 
cars  the  vendor  whose  cars  are  returned 
cannot  be  paid  out  of  the  receiver's 
funds  for  injui'ies  to  the  cars.  Huide- 
koper  V.  Locomotive  Works,  id.,  258. 
Where  during  the  receivership  granted 
to  enforce  a  judgment  the  parties  or 
most  of  them  agree  upon  a  reorganiza- 
tion without  completing  the  foreclosure, 
and  the  receiver  by  such  agreement  is 
directed  to  continue  in  control  and 
management,  he  thereupon  ceases  to  be 
a  receiver  and  becomes  a  representative  ' 
of  the  parties,  even  though  a  decree  by 
consent  is  entered.  Hence  large  debts 
incurred  by  him  thereafter  in  the  man- 
agement are  not  receiver's  debts.  The 
court  had  no  power  to  carry  on  such  a 
receivership.  The  parties  holding  these 
debts  cannot  obtain  from  the  court  an 
order  to  sell  the  property  in  order  to  pay 
the  debts,  on  the  theory  that  they  are 
receiver's  debts.  Vermont,  etc.,  R.  R  v. 
Vermont,  etc.,  R.  R,  50  Vt,  500  (1877). 
1  Calhoun  v.  St.  Louis,  etc.,  R.  R.,  9  Biss., 
330  (1880).  "Net  earnings  of  the  road 
are  to  be  applied  primarily  to  the  pay- 
ment of  the  employees  of  the  company 
and  of  the  amounts  due  for  supplies  and 
materials  furnished,  anS  if,  instead  of 
making  these  payments,  the  earnings 
are  diverted  either  to  the  payment  of 
what  is  due  to  the  mortgagees,  or  for 
improvements  or  betterments  placed 
upon  the  road,  that  constitutes  a  valid 
claim  against  the  corpus,  the  property 
in  the  hands  of  the  court,  which  it  is 
the  duty  of  the  court  to  see  enforced." 
Calhoun  v.  St.  Louis,  etc.,  R'y,  14  Fed. 
Rep.,  9(1880). 
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genoe  of  the  employees  of  the  receiver  are  to  be  paid  out  of  the 
income  received  by  him  from  the  operation  of  the  road.  But  it 
seenis  that  the  income  is  to  be  appUed  first  to  the  payment  of  all 
other  liabilities  incurred  by  the  receiver.'  But  the  person  injured 
has  no  absolute  right  to  payment  of  such  damages.  He  obtains 
payment  only  by  favor  of  the  court.  He  is  not  entitled  to  a  jury 
trial  of  his  case.  He  must  apply  to  the  court  of  equity  which  ap- 
pointed the  receiver.  The  court  will  consider  the  application,  and 
if  it  appears  just  will  send  the  case  to  a  jury  to  ascertain  the 
amount  of  damage  done,  or  the  court  will  itself  fix  the  amount 
and  place  that  amount  among  the  liabilities  of  the  receiver  to  be 
paid  if  his  funds  are  sufiicient.^ 


•  A  receiver  is  liable  as  receiver  for 
torts  committed  while  the  railroad  prop- 
erty is  in  his  hands  or  the  hands  of  his 
predecessor.  McNulta  v.  Lockridge,  37 
N.  E.  Eep.,  453  (111.,  1891);  Cowdrey  u. 
Galveston,  etc.,  E.  E.,  93  U.  S.,  353  (1876). 
The  receiver  is  a  common  carrier,  and 
hence  the  mortgagees  who  cause  him 
to  be  appointed  must  expect  that  the 
earnings  received  by  him  shall  be  sub- 
ject to  the  liabilities  incurred  by  him  as 
a  common  carrier.  Douglass  v.  Cline, 
13  Bush,  608,  638  (1877);  Melendy  «.  Bar- 
bour, 78  Va.,  544  (1884) ;  Lyman  v.  Cen- 
tral Vt.  E.  E.,  59  Vt,  167  (1886);  Kin- 
ney V.  Crocker,  18  Wis.,  74  (1864) ;  Paige 
V.  Smith,  99  Mass.,  895  (1868).  In  Ex 
parte  Brown,  15  S.  C,  518  (1880),  the 
court  held  that  damages  for  an  injury 
while  the  receiver  was  operating  the 
road  should  be  paid  before  the  bond- 
holders were  paid.  Damages  for  inju- 
ries occurring  during  the  receivership 
are  not  entitled  to  payment  even  out  of 
the  earnings  of  the  road,  unless  the 
order  of  the  court  placing  the  receiver 
in  possession  so  provided.  Davenport 
V.  Eeceivers,  3  Woods,  519  (1875). 

2  A  receiver  is  liable,  as  receiver,  in 
the  operation  of  the  road,  the  same  as 
the  company  would  have  been  liable  if 
it  had  continued  to  operate  the  road. 
The  court  may  tiy  the  case  itself  —  a 
case  of  negligence  in  this  instance  —  or . 
may  send  it  to  a  jury.  Klein  v.  Jewett, 
36  N.  J.  Eq.,  474  (1875) ;  Murphy,  Adrn'r, 
V.  Holbrook,  30  Ohio  St.,  187  (1870),  over- 


ruling a  demurrer.  For  injuries  caused 
by  a  railroad  while  in  a  receiver's  hands 
a  party  has  no  remedy  except  to  apply 
to  the  court  by  petition.  The  court  may 
then  in  its  discretion  order  a  reference, 
or  a  trial  by  jury,  or  adcipt  some  other 
procedure.  The  injured  party  has  no 
constitutional  right  to  a  trial  by  jury. 
Kennedy  v.  Indianapolis,  etc.,  E.  R,  3 
Fed.  Eep.,  97  (1880).  In  the  case  of  At- 
lantic, etc.,  E.  E.,  4  Hughes,  157  (1883), 
where  the  administrator  petitioned  for  a 
jury  to  assess  damages  due  to  negli- 
gence during  a  receivership,  the  court 
said  that  the  amount  of  damages  would 
be  submitted  to  a  jury  for  settlement, 
but  whether  there  was  negligence  the 
court  itself  would  first  determine ;  and 
in  this  case  the  court  held,  on  all  proofs 
taken  before  the  master,  that  there  had 
not  been  any  negligence.  In  the  case 
of  Morse  v.  Brainerd,  41  Vt,  550  (1869), 
the  court  enjoined  the  action  at  law 
brought  without  its  leave,  and  then  on 
a  petition  ordered  a  trial  before  a  mas- 
ter and  gave  damages  for  loss  of  freight 
on  a  connecting  line  over  which  the 
receiver  forwarded  the  freight  The 
judgment  at  law  against  the  receiver 
"would  not  constitute  a  lien  on  the 
property  of  either  the  nominal  or  real 
defendant  It  could  not  be  enforced  by 
execution.  In  short,  the  action  is  simply 
the  means  adopted  by  the  court  of  chan- 
cery to  ascertain  whether  the  plaintiff 
has  a  cause  of  action,  and  if  so,  the 
amount  of   damages  wliich   have   ac- 
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The  effect  of  a  discharge  of  the  receiver  is  considered  elsewhere.^ 
The  mortgagor  company  itself  is  not  liable  for  damages  due  to 
accidents  while  the  receiver  is  in  charge." 


crued."  Bartlett  v.  Keim,  50  N.  J.  L., 
260  (1888).  The  court  said,  in  Thomp- 
son V.  Scott,  4  Dill.,  508  (1870),  that  the 
proper  practice  was  to  bring  the  de- 
mand into  the  court  which  appointed 
the  receiver.  That  court  will  then, 
through  its  master,  examine  into  the 
case,  and  if  meritorious  the  court  will 
order  a  trial  at  law.  The  court  may  re- 
fuse to  allow  a  regular  trial,  and  may 
order  a  reference  to  try  claims  against 
a  receiver,  the  claims  having  arisen 
during  the  receivership.  People  v.  Rem- 
ington &  Sons,  45  Hun,  347  (1887).  A 
federal  court  will  allow  damage  claims 
against  the  receiver  to  be  adjudicated 
on  petition,  and  if  a  case  for  a  jury,  will 
impanel  one.  It  will  not  allow  suit  to  be 
brought  in  the  state  court.  Atlantic, 
etc.,  R.  R  Case,  4  Hughes,  157  (1880). 
The  court  should  refuse  to  allow  a  trial 
at  law  for  damages,  whei'e  on  the  face 
of  the  petitioner's  papers  he  does  not 
make  out  a  prima  facie  case.  Jordan 
V.  Wells,  3  Woods,  527  (1879).  Although 
the  receiver  cannot  appeal  from  the  de- 
cision of  the  court  fixing  the  damages 
for  the  loss  of  freight,  inasmuch  as  he 
is  but  the  agent  of  the  court  and  cannot 
question  the  judgment,  yet  the  party 
claiming  damages  may  appeal.  Where 
there  had  been  three  trials  by  the  court 
below  in  fixing  the  damages  due  to  loss 
of  freight  by  a  receiver,  the  upper  court 
in  reversing  the  judgment  ordered  the 
issue  to  be  tried  before  a  jury.  Melendy 
V.  Barbour,  78  Va,  544  (1884).  The  bet- 
ter practice  is  to  direct  a  trial  at  law  of 
a  contractor's  claim  tor  supplies  fur- 
nished to  the  receiver,  yet  the  court  in 
this  case  seems  to  have  adopted  the 
other  practice.  Vanderbilt  v.  Central 
R.  R.,  43  N.  J.  Eq.,  669,  688  (1887).  The 
federal  court  which  appointed  a  receiver 
will  not  question  or  reduce  the  amount 
of  a  judgment  recovered  against  the 
receiver  in  a  state  court    It  will  not 


permit  execution  to  be  levied  upon  the 
property,  however.  Central  T.  Co.  v.  St. 
Louis,  etc.,  R'y,  41  Fed.  Rep.,  551  (1890).  ' 
In  the  case  of  Palys  v.  Jewett,  32  N.  J. 
Eq.,  302  (1880),  the  court  in  a  dictum 
said  that  a  person  injured  during  a  re- 
ceivership had  a  right  to  a  trial  by  jury, 
and  that  the  chancellor  was  bound  to 
give  it  to  him;  yet,  inasmuch  as  the 
party  acquiesced  in  the  chancellor's  as- 
sessing the  damages,  the  appellate  court 
would  review  the  assessment,  an,d  in 
this  case  the  court  (reversing  29  N.  J. 
Eq.,  604)  gave  $3,000  to  plaintiff.    '  - 

1  See  §  882. 

2  The  company  itself  is  not  liable  for 
accidents  occurring  while  the  receiver 
is  in  possession  and  control.  Ohio  &  M. 
R.  R.  V.  Davis,  23  Ind.,  553  (1864);  Bell 
V.  Indianapolis,  etc.,  R.  R,  53  id.,  57 
(1876) ;  Memphis,  etc.,  R'y  v.  Stringfel- 
low,  44  Ark.,  322  (1884);  Kansas  Pac. 
R'y  V.  Searle,  11  Colo.,  1  (1887);  Ellis  v. 
Indianapolis,  etc.,  R  R,  6  Am.  L.  Rec, 
288  (Ch-.  Ct.,  1877).  The  company  itself 
is  not  liable  for  damages  occurring  dur- 
ing the  receivership.  Ryan  v.  Hays,  62 
Texas,  42  (1884) ;  International,  etc.,  R'y 
V.  Ormond,  id.,  274 ;  Thurman  v.  Chero- 
kee R  R,  56  Ga.,  376  (1876).  The  com- 
pany is  not  liable  in  damages  for  an 
accident  occurring  while  a  receiver  is  in 
charge.  Ohio  &  M.  R  R  v.  Anderson, 
10  111.  App.,  313  (1882);  Wyatt  v.  Ohio, 
etc.,  R  R,  id.,  289,  holding,  however, 
that  the  objection  should  not  be  raised 
by  a  motion  to  dismiss  for  want  of  ju- 
risdiction, and  holding  also  that  the  fact 
that  the  receiver  was  appointed  by  the 
federal  court  was  no  bar  to  this  action. 
Where  the  receiver  is  discharged  and 
the  property  restored  with  improve- 
ments the  company  is  liable  for  acci- 
dents during  the  receivership.  Brown 
V.  Rosedale  St  R'y,  15  S.  W.  Rep.,  120 
(Tex.,  1890) ;  Texas,  etc.,  R'y  v.  Geiger, 
id.,  214     "  The  railroad  company  is  not 
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EEOEIVEKS. 


[CH.  LI. 


§§  876-77.  Receiver's  certificates  —  Loans  of  money  to  the  re- 
ceiver—  Purchasing  on  credit. —  Keceiver's  certificates  are  merely 
evidences  of  debts  due  from  the  receiver.  They  are  very  similar 
to  a  due-bill.  There  has  been  a  vast  amount  of  discussion  and 
litigation  over  the  legality  and  desirability  of  allowing  receiver's 
certificates.  The  real  questions  involved  have  been  whether  the 
receiver  should  be  allowed  to  create  a  debt  which  should  be  paid 
before  the  mortgage  bondholders  are  paid.  In  prior  sections  of 
this  chapter  the  questions  have  been  whether  certain  debts  and 
liabilities  should  be  paid  out  of  the  income  before  any  of  that  in- 
come should  be  paid  to  the  bondholders.  "We  now  come  to  the 
question  whether  the  court,  in  order  to  keep  a  road  in  operation  or 
to  improve  it,  may  authorize  the  receiver  to  borrow  money  for 
those  purposes,  and  whether  the  court  may  decree  that  such  bor- 
rowed money  shall  be  repaid  out  of  the  proceeds  of  the  sale  of  the 
property  before  the  bondholders  are  paid  any  part  of  their  debt. 

The  law  is  clear  that  such  an  extraordinary  power  cannot  be  ex- 
ercised by  the  receiver  except  upon  the  express  order  of  the  court. 


liable  foi-  the  injuries  complained  of  in 
the  bill,  for  the  reason  that  they  were 
committed  while  it  was  out  of  posses- 
sion of  the  property  and  had  no  control 
over  it.  This  conclusion  is  sustained  by 
principle  and  authority."  Davis  v.  Dun- 
can, 19  Fed.  Rep,,  477  (1884).  The  re- 
ceiver is  not  liable  for  injuries  occurring 
by  the  negligence  of  the  company's 
servants,  nor  is  the  company  liable  for 
those  occurring  by  the  negligence  of 
the  receiver.  Texas,  etc.,  Co.  v.  Bledsoe, 
20  S.  W.  Rep.,  1135  (Tex.,  1893) ;  Turner 
V.  Hannibal,  etc.,  R  R,  74  Mo.,  603 
(1881).  Where  the  property  is  returned 
to  the  corporation  and  the  receiver  dis- 
charged the  corporation  is  liable  for 
damages  for  injuries  occurring  during 
the  receivership.  Texas,  etc.,  Co.  v. 
Bloom,  20  S.  W.  Rep.,  183  (Tex.,  1892). 
The  company  may  be  sued  even  though 
a  receiver  is  in  charge.  No  leave  of  the 
court  need  be  obtained  in  such  a  case 
unless  there  is  an  injunction.  The 
company,  however,  is  not  liable  for  the 
receiver's  obligations  or  liabilities.  Serv- 
ice on  the  receiver's  agent  is  not  service 
on  the  company.  Heath  v.  Missouri, 
etc.,  R'y,  83  Mo.,  617  (1884).     Although 


a  receiver  is  in  charge  the  corporation 
is  liable  under  a  statute  rendering  all 
railroad  corporations  liable  for  double 
the  value  of  a  fence  which  is  built  by 
adjoining  property  owners  in  cases 
where  the  company  neglects  or  refuses- 
to  build  it  Ohio  &  M.  R'y  v.  Russell,. 
115  111.,  52  (1885).  Where  the  receiver 
wrongfully  enters  upon  land  and  takes 
it  for  the  use  of  the  railroad  and  is- 
afterwards  discharged  and  the  property 
delivered  back  to  the  corporation,  the 
corporation  is  liable  therefor,  even 
though  the  receiver  gave  notice  for  the 
presentation  of  claim  and  this  was  not 
presented.  Bloomfield  R  R  n  "Van 
Slike,  107  Ind.,  480  (1886).  Where  the 
federal  court  returns  the  property  to  the 
company  the  latter  is  liable  for  injuries- 
incurred  during  the  receivership,  al- 
though the  federal  court  ordered  other- 
wise. Texas,  etc.,  R'y  v.  Watts,  18  S. 
W.  Rep.,  312  (Tex.,  1891).  The  company 
is  liable  after  the  receiver  is  discharged 
where  the  earnings  were  used  for  im- 
provements. Texas,  et&,  R'y  v.  White^ 
18  S.  W.  Rep.,  478  (Tex.,  1891);  Texas, 
etc.,  R'y  V.  Bailey,  id.,  481. 
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The  receiver  has  no  implied  power  to  create  a  debt  that  shall  dis- 
place the  bonds.'  It  is  true  that  the  court  may  authorize  the  re- 
ceiver to  borrow  money  and  to  pledge  some  of  the  property  for 
that  purpose  in  order  to  protect  and  preserve  the  property  in  ac- 
cordance with  its  purposes  during  the  receivership.^  The  contro- 
versy, however,  as  to  whether  the  court  could  authorize  the  receiver 
to  borrow  large  sums  of  money  which  should  be  repaid  before  the 
bondholders  are  paid  has  been  a  long  one,  but  the  power  to  so  bor- 
row has  been  sustained.  The  courts  hold  that  they  can  authorize 
the  receiver  to  borrow  money  and  issue  receiver's  certificates  there- 


iln  the  case  Vilas  v.  Page,  106  N.  Y., 
439  (1887),  the  court  said:  "The  re- 
ceiver had  no  power,  as  incident  to  his 
general  authority  as  receiver,  to  create 
a  lien  on  the  property  of  the  railroad 
company  for  the  purchase  of  rolling 
stock.  The  jurisdiction  of  the  court  to 
appoint  receivers  of  property  has  for  its 
primary  object  the  care  and  custody  of 
the  property  which  is  the  subject  of  the 
receivership,  pending  the  determination 
of  the  questions  involved  in  the  litiga- 
tion, and  to  enable  the  court,  by  placing 
the  property  under  the  control  of  its 
oflBcer,  to  preserve  it  to  answer  the  final 
decree  which  may  be  made  in  the  ac- 
tion. But  the  receiver  cannot  of  his 
own  motion  contract  debts  chargeable 
upon  the  fund  in  litigation.  The  court 
must  authorize  expenditures  on  account 
of  the  property  before  they  can  be 
charged  thereon ;  and  while  it  may,  and 
does  in  its  discretion,  allow  expenses  in- 
curred by  a  receiver  strictly  for  preser- 
vation to  be  charged  upon  the  fund, 
although  incurred  without  the  prior 
sanction  of  the  court,  it  is  nevertheless 
the  order  of  the  court,  and  not  the  act 
of  the  receiver,  which  creates  the  charge 
and  upon  which  its  validity  depends." 

2  The  court  will  not  allow  the  receivers 
to  borrow  $1,000,000  on  the  company's 
rolling  stock  as  security,  in  order  to  pay 
interest  on  the  debt  ■w^hich  is  the  basis 
of  the  foreclosure.  In  re  Receivers  of 
Phil.  &  R.  R  R,  14  Phil.,  501  (U.  S.  C.  C, 
1881).  In  the  case  Ex  parte  Carolina 
Nat'l  Bank,  18  S.  C,  389  (1883),  the  re- 
ceiver borrowed  money  to  operate  the 
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railroad  and  pledged  the  unissued  bonds 
of  the  company.  He  borrowed  $20,000 
and  pledged  $134,000  of  bonds.  The 
pledgee  sold  them  out  for  $13,000  and 
now  applies  to  have  the  remaining 
$7,000  paid  out  of  the  income.  The  court 
so  ordered,  the  bondholders  having  failed 
to  object  for  six  years.  In  the  case 
Clarke  v.  Central,  etc.,  Co.  of  Ga.,  54 
Fed.  Rep.,  556  (Ga.,  1898),  where  a  re- 
ceiver was  in  charge  of  the  property  at 
the  instance  of  the  corporation  itself, 
the  court  held  that  it  might  authorize 
the  receiver  to  pledge  the  property  of 
the  company  to  seoui-e  loans  necessary 
to  the  operation  of  a  road,  and  also- 
incur  liabilities  for  the  expenses  of  a 
refunding  scheme.  Inasmuch,  however, 
as  creditors  claiming  liens  had  been 
made  parties,  the  court  refused  to  order 
such  acts  until  such  lien  holders  had 
been  notified.  Where  upon  the  applica- 
tion of  one  debenture  holder  a  receiver 
is  appointed  and  is  given  power  to  bor- 
row a  certain  sum  and  carry  on  the 
business,  an  application  to  allow  the  re- 
ceiver to  borrow  a  further  sum,  the  first 
sum  having  been  lost,  will  not  be 
granted  where  the  expense  is  merely 
speculative  and  special  urgencj'  is  not 
shown,  there  being  no  danger  of  the 
property  being  destroyed  or  forfeited, 
and  all  of  the  parties  interested  not  being 
before  the  court  Securities,  etc..  Cor- 
poration V.  Brighton  Alhambra,  68  L.  T. 
Rep.,  249  (1893).  Liquidator  may  be  au- 
thorized to  borrow  money  and  make  it 
a  first  charge.  Be  Alexandra,  etc.,  Co., 
61  L.  T.  Rep.,  325  (1889). 


§§  876-77.] 


BEC£ITE£S. 


[CH.  LI. 


for  and  make  these  receiver's  certificates  payable  in  preference  to 
tiie  bonds,  and  that  the  money  so  borrowed  by  the  receiver  may 
be  used  to  make  repairs,  buy  rolling  stock,  construct  more  road, 
complete  an  unfinished  road,  build  a  bridge,  buy  materials,  pay 
freight  balances  and  unpaid  wages,  and  pay  rents.' 


1  Receiver's  certificates  to  repair  and 
operate  the  road  and  obtain  rolling  stock 
may  be  issued.  Wallace  v.  Loomis,  97 
U.  S.,  146  (1877).  Receiver's  certificates 
and  debts  created  by  order  of  the  court 
for  purchasing  rolling  stock,  construct- 
ing new  road  and  a  bridge,  materials, 
repairs,  freight  balances,  ninety  days' 
arrears  of  wages  and  operating  debts, 
and  rents  to  leased  lines,  may  be  paid 
first  out  of  the  fund  before  the  bond- 
holders are  paid.  Miltenberger  v.  Lo- 
gansport  R'y,  106  U.  S.,  286  (1883). 
Receiver's  certificates  for  repairs,  taxes, 
operating  expenses,  replacing  worn-out 
material,  etc.,  are  valid  and  prior  to  the 
mortgage  though  issued  at  a  discount 
Certain  wages,  debts  for  supplies,  dam- 
ages, rentals  and  running  expenses  al- 
lowed over  the  mortgage  debt  Union 
T.  Co.  V.  Illinois,  etc.,  R'y,  117  U.  S.,  434 
(1886).  In  the  case  Hale  v.  Nashua, 
etc.,  R.  R.,  60  N.  H.,  333  (1880),  a  re- 
ceiver was  appointed  of  a  road  that  had 
not  been  completed  and  had  no  rolling 
stock,  and  was  not  being  operated.  The 
receiver  was  empowered  to  put  the  road 
in  a  sufficient  state  of  repair  for  its  pres- 
ervation and  for  operation,  and  to  per- 
mit the  lessee  of  the  road  to  furnish  the 
means  so  to  do  and  operate  the  road. 
The  court  held  that  expenditures  so 
made  had  priority  over  the  other  debts, 
including  the  bonded  debt  Receiver's 
certificates  to  make  necessary  repairs 
and  improvements  may  be  authorized 
by  the  court,  but  in  some  instances  the 
court  has  refused  even  these.  Credit 
Co.  V.  Arkansas,  etc.,  R  R,  15  Fed.  Rep., 
46  (1882).  In  the  case  Hoover  v.  Mont- 
clair,  etc.,  R'y,  29  N.  J.  Eq.,  4  (1878),  all 
the  parties  being  before  the  court,  the 
receiver  was  authorized  to  borrow 
money  on  his  certificates  of  indebted- 
ness and  to  use  the  funds  to  make  neces- 


sary repairs,  the  certificates  to  be  prior 
to  existing  mortgages  in  right  of  pay- 
ment Where  a  land  grant  and  also  the 
charter  will  be  forfeited  unless  twenty 
miles  of  road  are  built  within  thirty 
days,  and  two  miles  thereof  are  not  yet 
built  and  the  company  is  unable  to 
build  it  the  court  on  the  application  of 
the  trustee  for  the  bondholders,  will  ap- 
point a  receiver  and  authorize  him  to 
build  the  two  miles,  the  expense  turn- 
ing out  to  be  only  $5,000.  Allen  v.  Dal- 
las, etc.,  R  R,  3  Woods,  316  (1878).  The 
court  will  appoint  a  receiver  in  order  to 
prevent  a  land  grant  lapsing  by  reason 
of  a  failure  to  complete  the,  road  within 
a  certain  time ;  and  in  order  to  complete 
the  road  within  that  time  and  save  the 
grant,  the  court  will  authorize  the  re- 
ceiver to  issue  receiver's  certificates 
prior  to  all  other  liens.  Without  this 
grant  the  bondholders  would  get  prac- 
tically nothing.  Kentucky  v.  St  Paul, 
etc.,  R  R,  2  Dill.,  448  (1873).  The  same 
case  subsequently  came  before  the  court 
in  5  Dill.,  519  (1878),  where  a  dissenting 
bondholder  attacked  the  validity  of  the 
receiver's  certificates.  The  court,  how- 
ever, upheld  them,  it  appearing  that 
originally  four-fifths  of  the  bondholders 
assented  and  the  other  fifth  did  not  ob- 
ject, and  the  money  being  advanced  by 
the  bondholders  themselves  on  the  cer- 
tificates, and  one  hundred  and  twenty- 
five  miles  of  road  had  been  built 

In  order  to  preserve  a  grant  the  court 
may  authorize  the  receiver  to  issue  cer- 
tificates to  raise  money  and  to  complete 
a  canal.  Purchasers  of  bonds  at  pledgor's 
sale,  though  tbe  pledge  was  by  the  com- 
pany itself,  and  the  price  at  such  sale  very 
low,  may  enforce  such  bonds  at  their 
par  value.  Jerome  v.  McCarter,  94  U.  S., 
734  (1876).  Receiver's  certificates  may 
be  issued  and  the  proceeds  used  to  pay 
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In  some  instances  these  receiver's  certificates  and  receiver's  debts 
have  consumed  the  entire  property,  leaving  nothing  whatsoever 
for  the  mortgage  bondholders  —  a  natural  result  of  courts  engaging 
in  the  carrying  on  of  business  enterprises.* 


employees  and  material-men  for  labor 
and  materials  furnished  prior  to  the  ap- 
pointment for  the  operation  of  the  road. 
Such  debts  are  entitled  to  payment  out 
of  the  net  income.  Taylor  v.  Phil., 
etc.,  E.  R.,  7  Fed.  Eep.,  377  (1880).  The 
court  has  no  power  to  order  the  issue  of 


took  possession,  it  appearing  that  the 
proceeds  were  used  for  the  benefit  of 
the  property.  Purchasers  at  the  fore- 
closure sale  take  subject  to  them.  Pay- 
ment may  be  demanded  by  an  inter- 
vening petition  even  though  only 
unpaid  interest  is  due.    Central  T.  Co. 


a  receiver's  certificates  in  order  to  raise    v.  Sheffield,  etc.,  R'y,  44  fed.  Rep.,  536 


money  to  pay  taxes,  the  application  for 
such  issue  being  made  by  the  state 
alone.  Central  T.  Co.  v.  N.  Y.  C.  &  N. 
R.  R.,  47  Hun,  587  (1888).  Compare 
S.  C,  110  N.  Y.,  359.  An  order  of  the 
court  tAat  the  receiver  purchase  rolling 
stock,  and  that  the  debt  therefor  shall 
be  a  first  lien  on  the  mortgaged  prop- 
erty, is  valid,  the  trustee  being  a  party 
to  the  suit.  Vilas  v.  Page,  106  N.  Y., 
439  (1887).  For  a  remarkable  case 
■wherein  in  1872  the  circuit  court  of  the 
United  States  authorized  a  receiver  to 
borrow  money  and  give  a  mortgage  to 
secure  its  repayment,  see  Southerland, 
Trustee,  v.  Lake  Superior  Ship  Canal  R. 
R,  etc.  (referred  to  in  53  Ala.,  338).  The 
giving  of  a  first  mortgage,  however,  is 
not  different  from  the  order  of  the 
court  making  the  certificate  a  first  lien. 
A  receiver's  certificates  receivable  in 
payment  for  freight  are  legal,  and  where 
the  road  was  sold  subject  to  them  the 
new  company  must  accept  them.  If 
refused,  the  holder  may  sue  for  cash. 
Evansville,  etc.,  R.  R.  u  Frank,  39  N.  E. 
Eep.,  419  (Ind.,  1891).  Although  the  re- 
ceiver has  promised  to  buy  rolling  stock 
in  use  by  him,  but  belonging  to  other 
parties,  and  has  obtained  leave  of  the 
court  to  issue  receiver's  certificates 
therefor,  yet  the  court  will  not  compel 
him  to  cany  out  the  understanding  if  it 
is  improvident.  But  he  must  pay  rent. 
Coe  V.  N.  J.  Midland  R'y,  37  N.  J.  Eq.,  37 
(1876).  Receiver's  certificates  are  valid 
although  issued  before  foreclosure  suit 
was  commenced  and  before  the  receiver 
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(1890).  The  court  has  no  power  to  au- 
thorize the  issue  of  receiver's  certifi- 
cates to  pay  for  labor  and  services  ren- 
dered prior  to  the  receivership.  Metro- 
politan T.  Co.  V.  Tonawanda,  etc.,  R.  R, 
103  N.  Y.,  245  (1886).  Except  of  course 
as  against  those  who  consent  Id.  Re- 
ceiver's certificates  were  issued  in  Cal- 
houn V.  St  Louis,  etc.,  R'y,  14  Fed.  Rep,, 
9  (1880),  in  payment  of  claims  payable 
under  the  six-months  rule,  but  these 
certificates  were  to  be  paid  from  income 
only.  Although  the  court  passes  upon 
all  claims  presented  after  sale,  yet  out- 
standing receiver's  certificates  are  a 
valid  lien  on  the  property,  even  though 
they  are  not  presented  until  long  after- 
wards, no  notice  having  been  given 
them  and  the  property  having  been  sold 
subject  to  claims.  The  holders  have  a 
lien  on  the  property  instead  of  on  the 
fund.  Mercantile  T.  Co.  v.  Kanawha, 
etc.,  R'y,  50  Fed.  Rep.,  877  (1892).  Re- 
ceiver's certificates  may  be  enforced 
though  issued  on  an  order  made  with- 
out notice.  Mercantile  T.  Co.  v.  Kana- 
wha, etc.,  R'y,  50  Fed.  Rep.,  877  (1893). 
The  court  may  authorize  the  receiver  to 
issue  receiver's  certificates  to  buy  rolling 
stock.  Central  T.  Co.  v.  Tappan,  6  R'y 
&  Corp.  L.  J.,  489  (N.  Y.  S.  Ct,  1889). 

1  Where  receiver's  certificates  are 
issued  in  the  foreclosure  of  a  canal 
mortgage,  the  issue  being  made  with 
the  consent  of  the  trustee,  and  the  cer- 
tificates are  turned  in  in  payment  of 
the  price  for  which  it  is  sold  on  the 
foreclosure  sale,  the  sale  is  valid  even 
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There  is  a  limit,  however,  beyond  which  the  courts  do  not  go. 
The  issue  of  receiver's  certificates  will  not  be  ordered  unless  the 
trustee  of  the  mortgage  bondholders  is  a  part}'  to  the  suit  and  has 
notice  of  the  application.  Sometimes  the  court  will  refuse  to  or- 
der an  issue '  unless  the  trustee  consents,  and  sometimes  the  con- 
sent of  a  majority  or  even  all  of  the  bondholders  is  required.  And 
often  the  court  sustains  the  issue  on  the  sole  ground  that  the  par- 
ties in  interest  did  not  object.' 

Receiver's  certificates  issued  under  the  order  of  the  court  by  a 


though  the  certificates  exceed  in 
amount  the  price  of  the  property  at  tlie 
sale,  thus  leaving  nothing  for  the  bond- 
holders. Kent  V.  Lake  Superior,  etc., 
Co.,  144  U.  S.,  75  (1892).  In  the  case 
Shaw  V.  Railroad,  100  U.  S.,  605  (1879), 
the  court  said  that  receiver's  cekificates 
should  never  be  issued  to  complete  a 
railroad  except  "under  extraordinary 
circumstances." 

1  An  application  of  a  receiver  to  issue 
first-lien  certificates  for  new  construc- 
tion and  extensive  improvements,  the 
application  being  sustained  by  a  large 
proportion  of  the  bondholders,  will  be 
granted  as  to  consenting  bondholders, 
but  the  certificates  will  not  be  a  first  lien 
as  regards  non-appearing  and  dissent- 
ing bondholders.  Leave  may  be  given 
to  apply  for  an  order  that  the  certificates 
be  a^  first  lien  as  to  all,  but  notice  to  all 
must  be  given,  and  it  must  be  clearly 
proved  that  the  expenditure  has  in- 
creased the  value  of  the  property  to 
such  an  extent  as  to  make  the  order 
equitable.  Investment  Co.  v.  Ohio,  etc., 
R  E.,  36  Fed.  Eep.,  48  (1888).  An  order 
of  the  circuit  court,  made  after  the 
whole  case  has  been  appealed,  author- 
izing receiver's  certificates  is  appealable. 
Farmers',  etc.,  T.  Co.  v.  Petitioners,  129 
U.  S.,  206  (1889).  Receiver's  certificates 
issued  in  a  foreclosure  suit  of  a  second 
mortgagee  are  not  valid  as  against  the 
first  mortgagee  who  was  made  defend- 
ant, but  who  did  not  join  in  the  appli- 
cation for  a  receiver.  Metropolitan  T. 
Co.  V.  Tonawanda,  etc.,  103  N.  Y.,  24f5 
(1886).  Wliere  no  notice  is  given  the 
certificates  are  not  valid.    Raht  v.  At- 


trill,  106  N.  Y.,  423  (1887).  Where  a 
bondholder,  who  is  also  a  director, 
knows  that,  on  the  application  of  the 
trustee  of  the  mortgage,  the  receiver 
has  been  authorized  to  issue  receiver's 
certificates,  as  a  prior  lien  on  the  prop- 
erty, to  pay  oflE  a  chattel  mortgage  and 
taxes,  and  such  bondholder  does  not  ob- 
ject but  allows  the  certificates  to  be 
sold,  neither  he  nor  his  vendee,  who 
purchases  his  bonds  with  notice,  will  be 
allowed  to  attack  the  validity  of  the 
issue.  Humphi-eys  t>.  Allen,  101  111., 
490  (1882).  Bondholders  objecting  to 
receiver's  certificates  must  intervene 
promptly.  Miltenberger  v.  Logansport 
R'y,  106  U.  S.,  286  (1882).  Receiver's 
certificates  issued  to  complete  and  equip 
an  uncompleted  road  are  not  prior  in 
right  to  the  holder  of  a  mechanic's  lien 
who  was  not  made  a  party  to  the  fore- 
closure suit  Snow  V.  Winslow,  54 
Iowa,  200  (1880).  Where  a  general 
creditor  is  about  to  sell  the  stock  of  a 
company  whose  road  forms  part  of  a 
railroad  line,  such  stock  halving  been 
pledged  to  him  by  the  main  company, 
and  the  court  orders  receiver's  certifi- 
cates to  be  issued  in  payment  of  the 
claim,  thus  saving  the  stock,  such  re- 
ceiver's certificates  being  assented  to  bj 
the  trustee  and  his  counsel  for  the  gen* 
eral  mortgage  which  is  being  foi'eclosed, 
a  purchaser  at  the  foreclosui'e  sale  who 
takes  also  the  stock  cannot  object  to 
the  certificates.  Kneeland  v.  Luce,  141 
U.  S.,  491  (1891).  The  assent  of  the 
complainant  trustee  to  the  issue  of  re- 
ceiver's certificates  in  settlement  of  a 
claim,  prevents  such  trustee  from  aftex* 
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receiver  of  a  hotel,  improvement  company  or  mining  company 
have  been  declared  illegal.'  Receiver's  certificates  are  transfer- 
able, but  not  negotiable,  even  though  payable  to  bearer.     A  bona 


wards  objecting  to  the  certificates. 
Central  Trust  Co.  v.  Seasonwood,  130 
TJ.  a,  483  (1889). 

Eeceiver's  certificates  issued  by  a  re- 
ceiver appointed  in  New  York  may  be 
contested  by  a  trustee  foreclosing  a 
mortgage  on  lands  in  Texas,  so  far  as 
such  mortgage  is  concerned.  The  suit 
in  Texas  will  not  be  enjoined  by  the 
New  York  courts.  Walton  v.  Grand, 
etc.,  Co.,  56  Hun,  311  (1890).  The  con- 
sent of  a  trustee  in  a  mortgage  to  the 
issue  of  receiver's  certificates  binds 
every  bondholder.  Kneeland  v.  Luce, 
141  U.  a,  491  (1891).  Receiver's  certifi- 
cates issued  in  a  suit  brought  by  judg- 
ment creditors  have  no  priority  over 
the  corporate  mortgages,  the  mortgagees 
not  being  parties  to  the  suit.  But  the 
court  may,  after  the  mortgagees  become 
parties,  allow  such  certificates  to  have 
priority,  the  mortgagees  having  been 
allowed  to  contest  them.  Hervey  v.  111. 
Mid.  E'y,  38  Fed.  Rep.,  169  (1884) ;  aff'd 
on  this  point  in  Union  T.  Co.  v.  111. 
Mid.  R'y,  117  U.  a,  434  (1886).  A  re- 
ceiver does  not  represent  and  bind 
bondholders  who  are  hostile  to  his  acts. 
Vermont,  etc.,  R.  R  u  Vermont  Central, 
etc.,  R  R,  50  Vt,  500,  594  (1877).  Where 
receiver's  certificates  are  issued  without 
notice  to  some  of  the  parties,  and  with- 
out sufficient  notice  to  any  of  those  rep- 


resenting creditors,  they  may  move  to 
set  the  issue  aside,  except  such  part  as 
was  necessary  to  operate  the  properly. 
Those  issued  to  buy  necessary  rolling 
stock  and  repairs  will  be  allowed.  Ten 
per  cent,  on  such  certificates  and  their 
issue  at  ninety  cents  on  the  dollar  are 
illegal  under  the  usury  laws  of  Ala- 
bama. Meyer  v.  Johnston,  53  Ala.,  337, 
350  (1875).  In  the  Alabama  &  Chatta- 
nooga Railroad  Case  (see  statement  in 
58  Ala.,  341)  Mr.  Justice  Bradley  sitting 
at  circuit  in  1873  allowed  the  receiver  to 
borrow  money  and  complete  a  railroad 
then  under  foreclosure,  but  the  order 
was  by  consent,  and  the  receiver's  cer- 
tificates of  indebtedness  were  not  to  be 
good  unless  signed  by  a  majority  of  the 
trustees  in  the  mortgage.  An  order  au- 
thorizing the  receiver  to  borrow  and 
expend  $75,000  for  cross-ties,  iron  and 
rolling  stock  is  invalid  where  it  is  not 
made  on  a  motion  with  notice  and  after 
a  proper  investigation  and  hearing.  Ex 
parte  Mitchell,  13  a  C,  83  (1879).  In  the 
case  of  Hand  v.  Savannah,  etc.,  R.  R,  17 
a  C,  319,  376  (1881)„where  most  of  tlie 
bondholders  had  consented  to  the  issue 
of  receiver's  certificates  to  build  an  ex- 
tension, such  extension  to  be  subject  to 
the  receiver's  certificates,  the  court  held 
that,  except  as  against  a  bondholder  who 
was  expressly  excepted  in  the  order, 


'  Receiver's  certificates  issued  by  the 
receivers  of  an  insolvent  hotel  company, 
in  a  suit  brought  by  a  stockholder  for  a 
winding  up  of  the  business,  do  not  take 
preference  over  the  mortgage  bondhold- 
ers, the  trustee  of  the  mortgage  not 
being  a  party  to  the  suit.  The  certifi- 
cates were  issued  by  order  of  the  lower 
court  and  Were  declared  to  be  a  first 
lien,  but  the  court  of  appeals  declared 
them  to  be  subject  to  the  mortgage. 
They  were  issued  to  complete  the  hotel. 
Labor  debts  have  no  preference  over 
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the  mortgage.  Raht  v.  Attrill,  106 
N.  Y.,  433  (1887).  Receivers  certificates 
cannot  be  issued  to  come  in  ahead  of 
the  mortgage  of  an  improvement  com- 
pany for  the  purpose  of  paying  the 
wages  of  employees  employed  prior  to 
the  receivership.  Id.,  43  Hun,  414.  The 
court  cannot  authorize  the  receiver  of  a 
coal  company  to  issue  receiver's  certifi- 
cates in  order  to  operate  the  mines 
where  some  of  the  bondholders  o'oject 
Farmers'  L.  &  T.  Co.  v.  Grape,  etc.,  Co., 
50  Fed.  Rep.,  481  (1892).    See,  also,  §  861. 
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fide  purchaser  stands  in  no  better  position  than  the  original  party 
who  took  them.'  Eeceiver's  certificates  are  sometimes  issued  in 
payment  of  past-due  interest.** 


the  amount  realized  upon  the  sale  of 
such  extension  should  he  applied  first 
to  the  payment  of  the  certificates,  and 
that  any  deficiency  should  not  be  good 
against  the  other  property.  In  the  case 
of  Matter  of  United  States  Rolling  Stock 
Co.,  55  How.  Pr.,  286  (1878),  the  fore- 
closure being  by  second  mortgagees,  re- 
ceiver's certificates  were  authorized  and 
made  a  lien  prior  to  the  second  mort- 
gage, but  not  to  the  first  In  the  case  of 
Hyde  v.  Sod  us  Point  R  R,  decided  by 
the  New  York  supreme  court  at  special 
term  in  1874  (see  53  Ala.,  339),  a  judg- 
ment creditor  caused  a  receiver  to  be 
appointed,  and  receiver's  certificates  for 
$135,000  were  issued  to  build  wharves, 
connections,  etc.,  about  $649,000  out  of 
the  $700,000  bondholders  acquiescing 
therein.  Under  the  English  statutes 
the  court  has  no  power  to  authorize  a 
liquidator  of  a  company  appointed  at 
its  instance  to  incur  debts  in  the  carry- 
ing on  of  the  business,  which  shall  be 
paid  before  the  debenture  debt  is  paid, 
the  debenture  holders  not  being  before 
the  court  In  re  Regents',  etc.,  Co.,  L.  R, 
3  Ch.  D.,  411  (1875). 

'  In  the  case  Stanton  v.  Alabama,  etc., 
P..  R,  2  Woods,  506  (1875),  the  order  ap- 
pointing the  receivers  directed  them  to 
complete  and  put  the  road  in  repair 
and  equip  it,  and  the  same  order  author- 
ized them  to  issue  $1,300,000  of  receiv- 
er's certificates  for  that  purpose,  bearing 
eight  per  cent,  interest  and  disposable 
at  ninety  cents  on  the  dollar,  the  cer- 
tificates to  be  a  first  lien  on  the  prop- 
erty.    The   receivers   issued  them  in 


pledge  at  less  than  ninety  cents  on  the 
dollar  and  misappropriated  the  money 
received  for  them.  The  court  held 
that  they  were  not  negotiable,  and  that 
they  were  enforceable  to  the  extent 
that  the  money  actually  paid  for  them 
would  buy  them  at  ninety  cents  on  the 
dollar,  but  that  the  purchaser  was  not 
bound  to  see  that  the  receiver  properly 
applied  the  money.  Where  a  receiver's 
certificate  is  issued  to  a  party  for  no 
consideration  whatever,  neither  ho  nor 
a  hoftia  fide  purchaser  from  him  can 
enforce  it,  although  the  court  had  au- 
thorized the  receiver  to  issue  certificates- 
Turner  V.  Peoria,  etc.,  R  R,  95  111.,  134 
(1880).  Receiver's  certificates  are  not 
negotiable,  inasmuch  as  they  lack  nearly 
every  essential  quality  of  negotiable 
paper;  they  are  not  payable  uncondi- 
tionally, and  are  payable  only  from  the 
fund  and  in  case  the  fund  of  the  re- 
ceivers therefor  is  sufScieut  The  fact 
that  the  certificates  are  payable  to  bearer 
does  not  change  the  rule.  Turner  v. 
Peoria,  etc.,  R  R,  95  111.,  134  (1880>  Re- 
ceiver's certificates  in  excess  of  the 
amount  authorized  by  the  court  are 
void,  but  if  the  money  received  there- 
for was  used  to  pay  interest  coupons  the 
holder  of  the  certificates  is  subrogated 
to  an  interest  in  such  coupons  and  may 
enforce  them.  Newbold  v.  Peoria,  etc., 
R  R,  5  Bradw.  (Ill),  367  (1879).  Where 
a  receiver  is  authorized  to  issue  certifi- 
cates of  indebtedness  for  "  money  bor- 
rowed, material  furnished,  labor  per- 
formed or  on  account  of  contracts 
made  by  him  on  account  of  the  oon- 


2  Where  the  holders  of  prior  mort- 
gage bonds,  divisional  mortgage  bonds, 
past  due,  are  willing  to  extend  the  time 
of  payment  thereof  for  ten  years,  if  re- 
ceiver's certificates  for  semi-annual  in- 
terest are  given  them,  in  order  to  save 
the  trouble  of   sending  in   the  bonds 
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every  six  months  to  collect  the  interest 
the  court  will  allow  the  issue,  even 
against  the  wishes  of.  the  trustee  of 
such  divisional  mortgages.  Skiddy  v. 
Atlantic,  etc.,  R  R,  3  Hughes,  320,  341 
(1877). 
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D.    LIABILITY,  COMPENSATION,  ACCOirNTS    AND   DISOHAEGE    OF    EECEIVEES. 

§  878.  A  receiver  i&  not  personally  liable  or  responsible  for  any 
debts  incurred  or  contracts  made  or  damages  done  by  him  as  re- 
cei/oer,  or  by  Ms  subordinates  and  employees  —  He  is  liable  only  for 
personal  misconduct  or  neglect. —  These  are  well-established  rales. 
Were  they  not  so  it  would  be  impossible  to  induce  a  responsible 

poses  other  than  those  specified  in  the 
order  authorizing  them  they  are  not  en- 
forceable. Stanton  v.  Alabama,  etc., 
E.  R.,  31  Fed.  Rep.,  585  (1887).  Receiv- 
er's certificates  ai-e  not  negotiable,  and  if 
they  are  issued  below  par  without  the 
authority  of  the  court,  the  holder  or 
purchaser  can  enforce  only  to  the  ex- 
tent of  the  money  for  which  they  were 
issued.  Central  Nat'l  Bank  v.  Hazard, 
80  Fed.  Rep.,  484  (1887).  Receiver's  cer- 
tificates sold  at  ninety  cents  on  the  dol- 
lar are  a  Hen  on  the  property  to  that 
extent  where  the  property  was  sold  sub- 
ject to  liens.  Swann  v.  Clark,  110  U.  S., 
603  (1884).  Interest  on  the  receiver's 
certificates  was  refused  in  Calhoun  v. 
St.  Louis,  etc.,  R.  R,  9'  Biss.,  330  (1880). 
In  the  case  Farmers'  L.  &  T.  Co.  v.  Kan- 
sas City,  etc.,  E.  R.,  53  Fed.  Rep.,  183, 
191  (1892),  the  court  said  in  regard  to 
receiver's  certificates:  "In  compliance 
with  the  order  of  the  court,  the  cred- 
itors have  presented  their  claims,  and 
they  have  been  allowed,  and  proper  cer- 
tificates of  indebtedness  issued,  which 
have  in  most  cases  been  assigned  to  per- 
sons who  purchased  them  in  good  faith, 
relying  upon  the  order  of  the  court. 
The  creditors  and  the  public  had  a  right 
to  rely  upon  the  court's  order."  The 
purchaser  of  receiver's  certificates  may 
enforce  themj  although  the  receiver  has 
misappropriated  the  money.  Mercan- 
tile T.  Co.  V.  Kanawha,  etc.,  R'y,  50  Fed. 
Rep.,  874  (1892).  The  court  in  which 
ancillary  proceedings  are  had  may  en- 
force the  certificates,  although  they 
were  issued  in  the  main  action.  Id.  A 
form  of  receiver's  certificates,  and  of 
the  order  appointing  the  receivers  and 
authorizing  the  issue,  is  given  in  full  in 
2  Dill.,  454.    Another  form  is  given  in 


struction  of  the  road,"  in  order  to  con- 
struct, complete  and  equip  the  road, 
certificates  issued  for  material  before  it 
is  furnished  cannot  be  enforced  where 
such  material  is  not  furnished  after- 
wards. A  transferee  of  the  certificates 
cannot  enforce  them.  They  are  not  ne- 
gotiable, since  they  refer  to  the  order 
authorizing  them.  Bank  of  Montreal 
V.  Chicago,  etc.,  R.  R,  48  Iowa,  518 
(1878).  A  receiver's  certificate  is  not  ne- 
•^otiable,  and  a  purchaser  of  it  cannot 
collect  if  the  original  holder  thereof 
never  paid  for  it  the  sum  he  agreed  to 
pay.  Union  T.  Co.  v.  Chicago,  etc., 
R.  R,  7  Fed.  Rep.,  513  (1881).  Although 
receiver's  certificates  recite  that  they 
are  a  first  lien  on  the  property  and  were 
issued  under  the  authorization  of  the 
court,  yet  if  the  court  subsequently  re- 
fuses to  enforce  them,  a- purchaser  can- 
not hold  the  receiver  liable  for  false  and 
fraudulent  representations.  Bank  of 
Montreal  v.  Thayer,  7  Fed.  Rep.,  622 
(1881).  Receivers  who  wilfully  and  cor- 
ruptly exceed  their  powers  are  liable  for 
the  actual  damages  sustained  by  reason 
of  their  misconduct,  but  for  nothing 
more.  Even  though  they  have  issued 
receiver's  certificates  at  a  greater  dis- 
count than  authorfzed  by  the  court,  yet 
inasmuch  as  the  court  will  not  enforce 
such  certificates  at  the  excessive  rate  of 
discount  the  receivers  will  not  be  held 
personally  liable.  Stanton  v.  Ala.,  etc., 
R  R,  3  Woods,  506  (1875).  A  receiver's 
certificate  is  not  entitled  to  payment 
where  the  debt  for  which  it  was  issued 
was  not  entitled  to  payment.  Fidelity 
Ins.,  etc.,  Co.  v.  Shenandoah,  etc.,  Co.,  43 
Fed.  Rep.,  373  (1889).  Receiver's  cer- 
tificates are  transferable  but  not  ne- 
gotiable.   If  they  are  issued  for  pur- 
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person  to  act  as  receiver.  It  often  happens  that  some  of  the  re- 
ceiver's debts  or  liabilities  are  never  paid,  the  assets  or  income 
being  insufficient  for  that  purpose.  A  receiver  is  not  liable  person- 
ally on  debts,  contracts  and  liabilities  incurred  by  him  as  receiver.^ 


48  Iowa,  520.  Persons  loaning  money 
to  the  receiver  on  his  certificates  are 
not  bound  to  see  that  he  properly  ap- 
plies the  proceeds.  Union  T.  Ca  v.  111. 
Mid.  E'y,  117  U.  S.,  434  (1886). 

1 "  Actions  against  the  receiver  are  in 
law  actions  against  the  receivership  or 
the  funds  in  the  hands  of  the  receiver, 
and  his  contracts,  misfeasances,  negli- 
gences and  liabilities  are  oflBcial  and  not 
personal,  and  judgments  against  him  as 
receiver  are  payable  only  from  the  funds 
in  his  hands."  Texas,  etc.,  R'y  v.  Cox, 
145  tr.  a,  593  (1893);  McNulta  v.  Loeh- 
redge,  141  id.,  327.  A  receiver  is  not 
personally  liable  in  damages  to  a  stock- 
holder for  delay  in  performing  his  duty, 
there  being  no  personal  misconduct 
Knowles  v.  Scott,  64  L.  T.  Rep.,  135 
(1891).  A  receiver  "  is  under  no  personal 
liability  to  respond  except  for  his  own 
personal  neglect"  Davenport  v.  Re- 
ceivers, 3  Woods,  519  (1875);  A  receiver 
in  sequestration  proceedings  cannot  be 
authorized  by  the  court  to  take  a  fund, 
which  by  contract  had  been  placed  by 
the  company  in  a  trustee's  hands,  for  a 
specific  purpose.  ]\Iatter  of  Home  Assoc, 
129  N.  y.,  388  (1891).  But  where  a  re- 
ceiver has  paid  out  the  money  by  order 
of  the  court  he  will  not  be  held  person- 
ally liable  to>  pay  it  back  even  if  the 
court  revokes  its  former  order.  Id.  The 
receiver  is  not  personally  liable  on  an 
agreement  made  pending  a  suit  by  a 
claimant,  that  in  case  such  suit  was  suc- 
cessful the  claimant  should  be  paid  in  a 
manner  set  forth  in  the  agreement 
Vilas  V.  Page,  106  N.  Y.,  439  (1887).  A 
judgment  for  taxes  should  be  against  the 
receivers  as  receivers  and  not  against 
them  personally.  Commonwealth  v. 
Runk,  36  Pa.  St,  235  (1856).  The  receiver 
lis  not  liable  personally.  Hopkins  v.  Con- 
.nel,  3  Tenn.  Ch.,  323  (1875). 

"  No  receiver  could  be  made  individ- 


ually liable  in  a  personal  action  upon  a 
contract  made  in  his  ofScial  capacity  or 
for  torts  committed  by  his  subordinates. 
If  receivers  could  be  exposed  to  such 
individual  responsibility,  no  prudent 
man  would  accept  such  trusts  in  cases 
where  vast  numbers  of  subordinates 
must  needs  be  employed,  exposing  him 
to  the  hazard  of  ruinous  liabilities  for 
their  misconduct"  Farmers'  L.  &  T. 
Co.  V.  ^Central  R.  -R.,  3  McCrary,  181 
(1881).  A  judgment  against  a  receiver 
must  be  against  him  as  receiver  and  not 
personally,  and  must  be  made  payable 
out  of  funds  held  by  him  in  that  capac- 
ity. Woodruff  V.  Jewetfc,  37  Hun,  305 
(1885).  Compare  S.  C,  115  N.  Y.,  367 
(1889).  A  receiver  is  not  personally 
liable  for  an  accident  on  the  railroad 
,where  he  was  not  personally  negligent 
in  employing  the  operating  force.  Car- 
dot  V.  Barney,  63  N.  Y.,  381  (1875).  A 
receiver  cannot  be  held  personally  liable 
for  injuries  to  a  passenger  carried  on 
the  railroad,  the  receiver  not  being  per- 
sonally negligent  He  may  apply  to  the 
court  to  enjoin  the  action.  The  suit 
should  be  against  him  as  receiver  and 
leave  obtained  to  sue  him.  Camp  v. 
Barney,  4  Hun,  373  (1875).  The  receivers 
are  liable  as  receivers  only.  Davis  v. 
Duncan,  19  Fed.  Rep.,  477  (1884);  Mur- 
phy, Adm'r,  v.  Holbrook,  30  Ohio  St, 
137  (1870);  Thompson  v.  Scott,  4  Dill., 
508  (1876).  The  receiver  is  not  person- 
ally liable  on  contracts  for  supplies 
which  he  makes  as  receiver.  Vander- 
bilt  V.  Central  R.  R,  48  N.  J.  Eq.,  669 
(1887).  The  receiver  is  not  liable  per- 
sonally. Being  liable  as  receiver  only, 
the  court  of  chancery  which  appointed 
may  refuse  to  allow  him  to  be  sued. 
Kennedy  v.  Indianapolis,  eta,  R  R.,  2 
Flip.,  704  (1889).  In  Davis  v.  Duncan,  19 
Fed.  Rep.,  477  (1884),  the  court  said: 
"  A  receiver,  as  such,  upon  principle  and 
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A  few  cases  hold  to  the  contrary,'  but  the  settled  rule  is  that  the 
receiver,  being  only  an  agent  of  the  court,  is  no  more  liable  than 
the  court  itself. 

§  879.  Compensation  of  receivers  and  allowances  to  them  for  dis- 
hursements  for  counsel,  etc. —  A  receiver  will  be  allowed  a  reason- 
able compensation  for  his  services.  In  the  case  of  a  railroad  receiver 
more  than  ordinary  ability  and  responsibility  are  involved,  and  the 
court  recognizes  this  fact  in  fixing  the  compensation.  Each  case, 
however,  turns  on  its  own  facts.  The  former  tendency  of  the 
courts  to  allow  very  high  compensation  has  been  rebuked  by  the 
supreme  court  of  the  United  States,  but  this  does  not  limit  the 
power  of  the  court  to  pay  suiRcient  compensation  to  enable  it  to 
obtain  a  competent  receiver.^    The  receiver  will  also  be  given  an 


authority  is  not  personally  liable  for  the 
torts  of  his  employees.  "Were  he  so  liable 
few  men  would  take  the  responsibility 
of  such  a  trust ;  it  is  only  when  he  him- 
self commits  the  wrong  that  he  is 
held  personally  liable.  The  proceeding 
against  him  as  receiver  for  the  wrongs 
of  his  employees  is  in  the  nature  of  a 
proceeding  in  rem,  and  renders  the 
property  in  his  hands,  as  such,  liable  for 
compensation  for  such  injuries.''  The 
complaint  may  be  amended  so  as  to  be 
against  the  receivers  "as"  receivers. 
Eddy  V.  Powell,  49  Fed.  Rep..  814  (1893). 
A  receiver  is  not  personally  liable  for 
selling  receiver's  certificates  at  a  less 
price  than  that  authorized  by  the  court, 
where  the  court  refuses  to  enforce  the 
certificates  for  anything  more  than  the 
price  at  which  the  court  authorized 
their  issue.  Stanton  v.  Ala.,  etc.,  R.  R., 
2  Woods,  506  (1875).  The  receiver  is  not 
personally  liable.  Little  v.  Dusenberry, 
46  N.  J.  L.,  614,  638  (1884). 

1 A  receiver  has  power  to  incur  ex- 
penses and  charges  for  the  preservation 
and  use  of  property  which  comes  to  his 
hands  in  virtue  of  the  receivership,  and 
he  is  personally  liable  therefor  if  the 
funds  in  his  hands  are  insufficient.  Rog- 
ers V.  Wendell,  54  Hun,  540  (1889).  A 
receiver  is  liable  personally  for  an  in- 
jury occurring  on  a  road  leased  to  him 
as  receiver,  even  though  the  court  ap- 
pointing  him    assented    to    the    lease, 
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where  the  receiver  was  appointed  in' 
oae  state  and  the  leased  road  was  in  an- 
other state.  Kain  v.  Smith,  80  N.  Y., 
458  (1880).  It  seems  that  the  receiver 
may  be  sued  and  held  liable  personally, 
where  it  is  alleged  and  proved  that  he 
knew  of  material  defects  in  the  ma- 
chinery and  equ'ipment  and  yet  ran  the- 
train  which  caused  the  injury.  Erwin' 
V.  Davenport,  Receiver,  9  Heisk.  (Tenn.), 
44  (1871).  If  a  receiver  is  sued  person-- 
ally  and  does  not  object  he  is  deemed 
to  have  waived  the  objection  that  he  is 
liable  only  as  receiver.  Camp  v.  Bar- 
ney, 4  Hun,  373  (1875).  In  the  case- 
Blumenthal  v.  Brainerd,  88. Vt,  403 
(1866),  the  court  sustains  the  right  to 
hold  the  receivers  liable  personally,  but 
said  that  a  receiver  could  always  pro- 
tect himself  by  applying  to  the  court 
which  appointed  him  for  an  injunction. 
Receivers  who  are  sued  personally  for 
loss  of  freight  are  liable  personally  un- 
less they  "  invoke  the  aid  of  the  court  of 
chancery."  Newell  v.  Smith,  49  Vt, 
255  (1877).  Although  the  order  appoint- 
ing a  receiver  has  been  rescinded,  yet 
he  is  liable  for  turning  back  to  the  com- 
pany an  engine  for  which  a  possessory 
warrant  has  been  granted  against  him. 
Peacock  v.  Pittsburg,  eta,  Works,  ,53 
Ga.,  417  (1874). 

2  In  the  case  Williams  v.  Morgan,  111 
U.  S.,  684  (1884),  the  court  reduced  the 
receiver's  fees  from  about  $130,000  to 
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allowance  for  the  payment  of  fees  of  his  counsel,'  and  also  the  re- 
ceiver's own  reasonable  disbursements.^   But  counsel  for  the  mort- 


175,000  for  five  years'  service.  See, 
also,  Trustees  v.  Greenough,  105  U.  S., 
527  (1881).  The  compensation  of  the 
receiver  should  be  determined  by  the 
master.  But  the  court  will  do  so  if  he 
does  not  Five  per  cent  of  receipts 
and  also  disbursements  is  generally  al- 
lowed, unless  the  amount  is  large.  But 
the  court  will  consider  the  character  of 
the  work.  Ten  thousand  dollars  a  year 
allowed  in  this  case.  The  fact  that  the 
receiver  has  made  mistakes  should  not 
deprive  him  of  his  pay  if  he  acted  in  good 
faith.  Cowdrey  v.  EaUroad,  1  Woods, 
331  (1870).  Where  the  receiver  handles 
about  $95,000,  and  most  of  the  work  is 
done  in  six  months  through  clerks,  his 
compensation  was  fixed  at  $3,000  the 
first  year,  and  $1,000  subsequently. 
Prouty  V.  Prouty,  etc.,  Co.,  25  Atl.  Rep., 
1001  (Pa.,  1893).  In  regard  to  the  compen- 


sation allowed  trustees  who  cause  a  sale 
to  be  made  through  a  master,  see  §  818, 
supra.  The  receiver  may  properly  from 
time  to  time  be  allowed  compensation. 
The  basis  for  determining  the  amount 
is  the  responsibility,  skill  and  labor  in- 
volved, and  the  pay  usually  allowed  for 
such  work.  In  this  case  the  receiver  of 
a  savings  bank  was  allowed  at  the  end 
of  the  first  year  $7,500  for  his  services 
for  that  year,  he  having  paid  out  about 
$1,400,000,  but  he  was  not  allowed  dis- 
bursements given  away  to  policemen  as 
a  gratuity  for  attendance  during  the 
rush.  He  was  also  allowed  to  retain 
comaiissions  earned  by  him  as  a  broker 
for  placing  mortgage  loans  from  the  in- 
solvent bank  with  other  parties.  Spe- 
cial Bank  Com'rs  v.  Franklin  Inst,  11 
R.  L,  557  (1877). 
In  the  case  McArthur  v.  Montclair 


'  The  court  may  allow  reasonable  fees 
to  the  r'eceiver  for  the  payment  of  his 
counsel.  Stuart  v.  Boulware,  133  U.  S., 
78  (1890);  Bronson  v.  La  Crosse,  eta, 
R  E.,  3  Wall.,  283  (1863).  Fees  to  coun- 
sel will  be  allowed  during  the  progress 
of  the  case,  but  these  partial  allowances 
will  be  small  in  amount  Central  T.  Co. 
V.  Wabash,  etc,,  R'y,  23  Fed.  Rep.,  675 
(1885).  As  to  the  amount  of  counsel 
fees  to  be  allowed,  see  Walker  v.  Quincey, 
etc.,  R'y,  28  Fed.  Rep.,  734  (1886).  Where 
the  receiver,  even  under  the  order  of 
the  court  has  paid  exorbitant  fees  to 
his  counsel  and  for  his  own  services,  a 
creditor  may  apply  to  be  made  a  party 
to  the  suit  in  order  to  have  the  orders 
set  aside.  Schenck  v.  Ingraham,  4  Hun, 
67  (1875).  Counsel  fees  will  not  be  or- 
dered paid  in  preference  to  a  con- 
tractor's statutory  lien.  Newcastle,  etc., 
R'y  V.  Simpson,  26  Fed.  Rep.,  133  (1886). 
The  receiver  should  be  allowed  for 
counsel  fees  paid  by  him,  also  cost  of 
litigation  and  expenses  incurred  in  pro- 
tecting, repairing  and  caring  for  the 
property.     McLane  v.  Placerville,  etc., 


R.  R.,  66  CaL,  606  (1885).  The  receiver 
will  be  allowed  sums  paid  by  him  to  his 
counsel  in  opposing  a  motion  for  his  re- 
moval, where  he  was  not  removed. 
Cowdrey  v.  Railroad,  1  Woods,  331 
(1870),  where  $5,000  a  year  was  allowed 
if  it  should  appear  that  he  had  actually 
paid  that  amount  to  counsel.  Compensa- 
tion to  counsel  after  appointment  of  re- 
ceiver is  in  discretion  of  court  Bene- 
ville  V.  Whalen,  2  N.  Y.  Supp.,  20.  In 
the  case  of  Williams  v.  Morgan,  111 
U.  S.,  684  (1884),  no  objection  was  made 
to  an  allowance  of  $31,000  to  counsel 
for  five  years'  service.  Where  the  re- 
ceiver's attorney  settles  his  bill  with  the 
purchaser  of  the  road  and  gives  credit,  a 
mortgage  by  the  purchaser  is  prior  to 
such  attorney's  claim.  Bound  v.  South 
Car.  R'y,  51  Fed.  Rep.,  58  (1892). 

2 Receivers  "are  entitled  to  repay- 
ment of  tlieir  reEisonable  expenses  and 
charges,  in  preference  to  all  other  claims 
upon  the  property,  of  whatever  nature." 
Ellis  V.  Boston,  etc.,  R.  R.,  107  Mass.,  1, 
28  (1871). 
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gagor  company  are  not  entitled  to  pay  out  of  the  receiver's  funds, 
nor  are  the  attorneys  for  second-mortgage  bondholders  or  object- 
ing first-mortgage  bondholders,  even  though  the  latter  are  suc- 
cessful.^ 

§880.  Accounts  and  accounting  ly  receiver — Control  over  Ms 
acts. —  The  receiver  should  render  frequent  accounts  to  the  master 
during  the  receivership.  The  master's  confirmation  of  such  ac- 
counts goes  a  great  ways  towards  securing  the  approval  of  the  court.^ 


R'y,  27  N.  J.  Eq.,  77  (1876),  where  three 
receivers  acted  jointly  for  two  years  until 
the  road  was  sold,  one  was  allowed  $1,400 
and  the  other  two  |3,000  each.  Concern- 
ing the  compensation  of  a  receiver  of  a 
ship,  see  Jones  v.  Keen,  115  Mass.,  170 
(1874),  allowing  also  for  counsel.  See, 
also,  Corey  v.  Long,  12  Abb.  Pr.  (N.  S.), 
427  (1872),  a  partnership  receivership 
case,  not  allowing  for  counsel.  The 
compensation  of  receivers  will  be  the 
same  as  of  guardians,  trustees,  etc.,  so 
far  as  is  practicable.  Where  second 
mortgagees  foreclose  and  the  first  mort- 
gagee intervenes  and  becomes  a  party 
and  files  a  cross-bill  to  foreclose,  and 
sale  is  made  subject  to  the  first  mort- 
gage, and  the  receiver,  who  was  ap- 
pointed at  the  instance  of  the  second 
mortgagees,  is  entitled  to  more  pay  than 
the  proceeds  of  such  sale,  he  may  re- 
cover the  deficiency  from  the  complain- 
ants personally  but  not  from  the  defend- 
ant first  mortgagees.  Tome  v.  King, 
64  Md.,  166  (1885).  The  court  may  or- 
der the  fees  of  the  receiver's  attorney  to 
be  paid  by  the  purchaser.  Louisville, 
etc.,  E.  R  u  Wilson,  138  U.  S.,  501 
(1891),  holding  also  that  the  fees  of  the 
attorney  for  the  railroad  in  its  effort  to 
hold  the  system  together  need  not  be  so 
paid  where  such  efforts  were  fruitless. 
A  receiver's  compensation  is  in  the  dis- 
cretion of  the  court,  but  will  be  fixed 
only  after  a  hearing  and  notice  to  all 
parties.  Attorney-General  v.  North 
Am.,  etc.,  Ina  Co.,  26  Hun,  294  (1882). 
As  to  a  receiver's  compensation,  see, 
also,  Attorney-General  v.  North,  etc..  Ins, 
Co.,  89  N.  Y.,  94  (1882).  Receivers  al- 
lowed $4,500  a  year;  trustee  allowed 
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$500;  and  the  various  counsel  for  the 
trust  companies  and  others,  $100,000. 
Easton  v.  Houston,  etc.,  E'y,  40  Fed. 
Rep.,  189  (1889).  As  to  t}i3  receiver's 
compensation  in  general,  see  Greeley  v. 
Provident,  etc.,  Bank,  15  S.  W.  Rep., 
429  (Mo.,  1891).  In  New  York  the  court 
determines  the  amount  of  the  receiver's 
compensation  in  a  foreclosure  case,  and 
the  statute  relative  to  receiver's  fees 
applies  to  receivers  in  bankruptcy. 
United  States  T.  Co.  v.  N.  Y.,  etc.,  R'y 
Co.,  101  N.  Y,  478  (1886).  Compensa- 
tion of  receivers.  Centi'al  T.  Co.  v. 
Wabash,  etc.,  R'y,  32  Fed.  Rep.,  187 
(1887).  The  court  may  allow  the  re- 
ceiver extra  compensation  beyond  that 
fixed  by  the  order  appointing  him  where 
there  is  good  reason  for  so  doing.  Farm- 
ers' L.  &  T.  Co.  V.  Central  R.  R.,  etc.,  8 
Fed.  Rep.,  60  (1881); 

1 A  receiver  appointed  in  second-mort- 
gage foreclosure  proceedings  cannot 
collect  his  fees  out  of  the  first-mortgage 
interests.  Tome  v.  King,  21  Atl.  Rep., 
279  (Md.,  1885).  The  fees  of  attorneys 
who  successfully  and  in  behalf  of  cred- 
itors resist  the  payment  of  improper 
claims  by  the  receiver  cannot  be  paid 
out  of  the  funds  in  the  receiver's  hands. 
Attorney-General  v.  Knickerbocker,  etc., 
Ins.  Co.,  31  Hun,  622  (1884) ;  Attorney- 
General  V.  Continental,  etc.,  Ins.  Co.,  27 
id.,  195  (1882).  As  to  the  fees  of  attorneys 
who  are  defending  a  suit  for  the  rail- 
road before  a  receiver  was  appointed, 
the  receiver  continuing  the  defense 
thereafter,  see  Blair  v.  St  Louis,  etc., 
R.  R,  20  Fed.  Rep.,  848  (1884). 

2  The  receiver  should  account  to  the 
master  frequently.    The  master's  allow- 
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The  receiver  can  be  made  to  account  only  in  the  court  that  ap- 
pointed him.'  The  court  which  appointed  him  is  also  the  only 
court  that  has  power  to  control  and  give  orders  to  the  receiver.^ 
The  validity  of  a  sale  by  him  must  be  contested  in  the  court  which 
appointed  him  and  authorized  the  sale.' 

§  881.  Distribution  hy  the  receiver. —  Most  of  the  principles  of  law 
which  arise  under  this  heading  have  been  discussed  in  other  sections 
of  this  chapter.   All  creditors  of  the  same  class  are  entitled  to  pay- 


ance  or  disallowance  of  the  account  and 
items  binds  the  court,  unless  the  items 
are  extraordinaiy.  Cowdrey  v.  Railroad, 
1  Woods,  331  (1870).  Where  a  receiver's 
accounts  have  already  been  passed  upon, 
the  court  vpill  restrain  the  master  from 
making  another  report  on  them.  The 
remedy  for  mistakes,  fraud,  etc.,  is  by  a 
direct  proceeding  only.  Farmers'  L.  & 
T.  Co.  V.  Central  R  R,  1  McCrary,  853 
(1880).  If  there  are  several  accounts  the 
accounting  of  one  does  not  necessarily 
involve  the  accounting  by  all.  Farm- 
ers' L.  &  T.  Co.  V.  Central  R  R,  2  Fed. 
Rep.,  751  (1880).  The  practice  relative 
to  the  receiver  and  the  master  in  chan- 
cery is  stated  in  Covcdrey  v.  Raih'oad,  1 
Woods,  331  (1870),  where  Mr.  Justice 
Bradley  said  that  exceptions  in  regard 
to  the  receiver's  accounts  must  be  made 
before  the  master,  otherwise  they  will 
not  be  considered  by  the  court  The 
court  will,  however,  direct  a  change 
where  manifest  errors  or  improper 
charges  have  been  made.  The  master, 
in  passing  on  the  accounts,  acts  in  a  ju- 
dicial and  not  a  mere  ministerial  capac- 
ity. For  errors  by  him  the  remedy  is 
by  petition  to  the  court,  and  not  by  ex- 
ceptions. The  court  will  then  consider 
the  principle  and  rules  adopted  by  the 
master,  but  will  not  go  into  the  details 
of  the  account  If  the  receiver  dies  be- 
fore his  discharge,  his  executor  may  be 
called  to  account  in  the  matter.  Matter 
of  Columbian  Ins.  Co.,  30  Hun,  842 
(1883).  A  receiver  will  be  charged  in- 
terest on  such  of  the  funds  as  he  uses 
in  his  private  business.  Hinckley  v.  Rail- 
road, 100  U.  S.,  153  (1879).  The  receiver 
may  appeal  from  the  decree  rendered 
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on  his  accounts.  Hinckley  v.  Oilman, 
etc.,  R  R,  94  U.  S.,  467  (1876). 

'  A  receiver  cannot  be  called  on  to  ac- 
count before  any  court  but  that  which 
appointed  him ;  hence  the  federal  court 
will  not  compel  a  state  receiver  to  ac- 
count in  the  federal  court  on  a  bill  filed 
for  that -purpose.  Conkling  v.  Butler,  4 
Biss.,  32  (1865);  Mass.,  etc.,  Ins.  Co.  v. 
Chicago,  etc.,  R  R,  13  Fed.  Rep.,  857 
(1882).  Concerning  a  suit  upon  the  bond 
given  by  a  receiver,  and  who  may  en- 
force it,  see  Thomson  v.  McGregor,  13 
J.  &  S.,  197  (1879),  involving  a  partner- 
ship receivership.  If  there  is  a  main 
suit  and  also  an  auxiliary  one,  the  re- 
ceiver should  be  brought  to  account  in 
the  main  suit,  and  applications  for  al- 
lowance for  damages  should  be  made 
there.  Central  T.  Co.  v.  East  Tenn.,  etc., 
R  R,  30  Fed.  Rep.,  895  (1886).  See,  also, 
§  871,  supra. 

2  The  supreme  court  will  not  o;der  a 
receiver  appointed  by  the  lower  court 
to  operate  the  road.  People  v.  McLane, 
63  Cal.,  616  (1882).  The  supreme  court 
of  the  state  will  refuse  to  mandamus  a 
receiver  to  operate  the  road,  the  receiver 
having  been  ordered  by  the  lower  court 
not  to  operate  it  State  v.  Marietta,  etc., 
R  R„35  Ohio  St,  154  (1878).  See,  also, 
§  863,  concerning  the  validity  of  the  ap- 
pointment of  the  receiver. 

8  The  validity  of  a  receiver's  sale  of 
property  in  his  hands  cannot  be  ques- 
tioned in  another  court,  the  receiver 
having  been  discharged.  Bradley  v. 
Marine,  etc.,  Co.,  3  Hughes,  26  (1879). 
This  can  hardly  be  said  to  be  the  rule  as 
between  the  courts  of  different  states 
and  between  the  state  and  federal  courts. 
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ment  proportionately.'  Interest  is  allowed  in  certain  cases.'  If  a 
surplus  remains  after  paying  one  class  of  liens  the  next  class  take 
such  surplus.'  A  creditor  may  apply  to  participate  even  after  par- 
tial dividends  have  been  made.'' 

§  882.  Resignation  and  discharge  of  receivers. —  If  a  receiver  is 
guilty  of  misconduct  in  his  receivership  the  court  will  discharge 
him  and  appoint  another  in  his  place."  If  no  successor  is  appointed 


1 A  receiver  is  bound  to  pay  all  pro- 
portionately although  some  of  the  cred- 
itors have  ah-eady  received  part  payment 
in  another  state  and  present  a  claim  for 
the  balance.  People  v.  Universal,  etc., 
Ins.  Co.,  43  Hun,  616  (1886). 

2  When  a  receiver  defers  payment  of 
a  dividend  to  a  creditor  until  it  is  first 
determined  whether  certain  collateral 
securities  shall  first  be  applied  to  the 
debt,  the  creditor  is  entitled  to  interest 
on  the  dividend.  People  v.  Remington 
&  Sons,  59  Hun,  307  (1891). 

3  Where  a  receiver  is  appointed  but 
the  estate  sells  for  enough  to  pay  the 
first  mortgage,  the  second  mortgagee 
may  reach  the  fund  in  the  receiver's 
hands.  Keogh  v.  McManus,  34  Hun,  521 
(1885). 

*  Plaintiff  in  a  suit  pending  against  a 
corporation  at  the  time  it  goes  into  a 
receiver's  hands  may  apply  to  partici- 
pate in  the  funds  even  after  the  time 
for  presenting  claims  has  elapsed  and 
two  dividends  have  been  paid,  but  he 
cannot  obtain  past  dividends.  Smith  v. 
Manhattan  Ins.  Co.,  4  Hun,  137  (1875). 

'  The  court  will  remove  a  receiver  who 
has  been  guilty  of  malfeasance  as  one 
of  the  directors  of  the  company  of  which 
he  was  appointed  receiver.  Wilson  v.  Bar- 
ney, 5  Hun,  257(1875).  The  court  will  con- 
sider charges  of  maladministration  on 
the  part  of  its  receivers,  even  though  the 
charges  are  presented  irregularly  by  pe- 
tition of  some  of  the  bondholders.  Coe 
t>.  N.  J.  Mid.  E'y,  28  N.  J.  Eq..  31  (1877). 
A  receiver  may  be  discharged  by  the 
court  without  notice  to  a  party  who  has 
made  a  contract  with  the  receiver  as  a 
common  carrier.  Corser  v.  Russell,  30 
Abb.  N.  C,  316  (1887).    The  court  may 
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at  any  time  discharge  a  receiver  who 
was  appointed  at  the  instance  of  credit- 
ors, and  there  can  be  no  appeal  from 
its  decision.  Washington,  etc.,  R.  R  v. 
South.,  etc.,  R.  R.,  55  Md.,  158  (1880).  In 
Cowdrey  v.  Railroad,  1  Woods,  331  (1870), 
fie  court  refused  to  remove  a  receiver 
on  vague  charge  of  treachery  and  intent 
to  run  the  road  for  the  benefit  of  hostile 
interests.  As  regards  the  procedure  for 
removing  the  receiver  in  New  York 
under  the  statutes,  see  Attrill  v.  Rock- 
away,  etc.,  Co.,  35  Hun,  376  (1881) ;  S.  C, 
id.,  509.  A  judge  at  chambers  may  dis- 
charge a  receiver.  Walters  I?.  Anglo,  etc., 
Co.,  50  Fed.  Rep.,  316  (1893).  Stockholders 
are  not  the  proper  parties  to  apply  for  a 
change  of  receiver.  The  board  of  di- 
rectors may  do  so.  Where  a  receiver  is 
put  in  by  the  collusion  of  the  corpora- 
tion, the  court  will  revoke  its  order  re- 
sti-aming  execution  by  creditoi-s  against 
the  corporate  property.  Fifth  Nat'l 
Bank  v.  Pittsburg,  etc.,  R.  R.,  1  Fed.  Rep., 
190  (1880).  Courts  of  equity  will  protect 
the  interests  of  the  minority  holders  of 
mortgage  bonds  of  a  railroad  company 
as  against  the  majority,  and  will  remove 
receivers  appointed  at  the  instigation  of 
the  majority,  where  it  appears  that  the 
receivers  are  incompetent,  and  that  part 
of  them  have  interests  in  other  corpora- 
tions adverse  to  the  interests  of  the  mi- 
nority bondholders,  and  ai-e  using  their 
influence  and  powers  as  receivers  in  ad- 
vancing such  corporations .  at  the  ex- 
pense of  the  railroad.  Receivers  should 
be  impartial  between  the  parties  in  in- 
terest; and  stockholders  and  directors 
of  an  insolvent  railroad  company  should 
not  be  appointed  receivers  unless  the 
case  is  exceptional  and  urgent,  and  then 
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all  suits  and  proceedings  against  him  fall  at  once.^  But  if  another 
receiver  is  appointed  the  suits  may  be  continued  against  him  and 
new  suits  instituted  for  acts  of  his  predecessor.^ 

If  the  person  damaged  fails  to  present  his  claim  until  after  the 
receiver  has  been  discharged,  the  court  generally  has  power  still  to 
aid  him,  but  sometimes  cannot  do  so.' 


only  on  the  consent  of  parties  whose  in- 
terests are  to  be  intrusted  to  their  charge. 
Atkins  V.  Wabash,  etc.,  R'y,  29  Fed.  Rep., 
161  (1886).  A  receiver  who  gives  an  ille- 
gal rebate  to  shippers  will  be  removed. 
Handy  v.  CHeveland,  etc.,  R  R.,  31  Fed. 
Rep.,  689  (1887).  Under  the  Ohio  code 
an  order  vacating  the  appointment  of  a 
receiver  is  appealable.  Cincinnati,  etc., 
R.  R  V.  Sloan,  31  Ohio  St,  1  (1876). 

'The  court  may  discharge  the  re- 
ceiver at  any  time,  and  outstanding  pro- 
ceedings against  him  as  receiver  fall 
with  his  discharge.  N.  Y.,  etc.,  Tel.  Co. 
V.  Jewett,  115  N.  Y.,  166  (1889);  aflf'g  43 
Hun,  565.  But  if  at  the  time  of  such 
discharge  judgment  against  him  for  a 
claim  has  been  obtained  and  he  then 
had  funds  to  pay  it  and  was  directed  so 
to  do,  he  is  liable  for  turning  over  the 
funds  without  paying  the  judgment 
Woodruff  V.  Jewett,  id.,  267  (1889); 
modifying  37  Hun,  205.  Where  a  per- 
son sues  a  receiver  for  work,  labor  and 
services,  his  suit  fails  if  the  receiver  has 
been  discharged ;  but  he  may  amend 
and  pursue  the  company  that  succeeded 
to  the  property.  Abbott  v.  Jewett,  35 
Hun,  608  (1881).  The  receiver's  liability 
ends  with  his  receivership,  and  a  pend- 
ing suit  stops.  Bond  v.  State,  9  S.  Rep., 
353  (Miss.,  1891).  Where  the  judgment 
upon  which  the  receiver  was  appointed 
is  opened  the  receivership  falls  with  it. 
Radbourn  v.  Utica,  eta,  R  R,  28  Hun, 
369  (1882).  Upon  the  receiver  being 
discharged,  actions  against  him  should 
be  discontinued.'  Boggs  v.  Brown,  17 
S.  W.  Rep.,  830  (Tex.,  1891). 

2  A  change  of  receivership  does  not 
affect  the  rights  of  claims  arising  under 
the  receivei-ship.  Ex  parte  Brown,  15 
S.  C,  518  (1880).  After  judgment  it  is 
ton  late  to  object  that  during  the  pend- 


ency of  the  suit  another  receiver  was 
appointed.  No  change  of  parties  was 
necessary  anyway.  Fordyce  v.  Dixon, 
70  Tex.,  694  (1888).  A  receiver  may  be 
sued  for  acts  committed  by  his  prede- 
cessor. McNulta  V.  Lochridge,  141  U.  S., 
837  (1891).  Where  a  mortgagee  has 
caused  a  receiver  to  be  appointed,  such 
receiver  will  not  be  discharged,  although 
the  company  is  subsequently  dissolved 
and  a  receiver  appointed  in  the  dissolu- 
tion proceedings.  Barney  v.  Joshua 
Stubbs,  Limited,  63  L.  T.  Rep.,  619  (1890) ; 
aff'd,  64  id.,  306. 

'  Although  the  court  has  ordered  that 
all  claims  must  be  presented  within  six 
months,  and  the  property  has  been  sold 
subject  to  such  claims,  nevertheless  the 
court  may  extend  the  time  so  as  to  let 
in  a  claim  for  damages  for  negligence. 
Olcott  V.  Headrick,  141  U.  S.,  543  (1891). 
If  a  claim  is  not  presented  until  after 
the  receiver  distributes  the  funds,  he 
cannot  be  made  liable  therefor.  Owen 
V.  Kellogg,  56  Hun,  455  (1890).  After 
the  property  has  been  sold  and  trans- 
ferred and  the  receiver  discharged,  he 
cannot  be  made  liable  on  causes  of  action 
that  arose  during  the  course  of  the  re- 
ceivership. The  property  itself  may  be 
pursued  if  the  court  has  reserved  juris- 
diction over  it  for  this  purpose.  Farm- 
era'  L.  &  T.  Co.  V.  Central  R  R,  7  Fed. 
Rep.,  537  (1880).  A  claim  for  damages 
incurred  during  the  receivership  is  an 
equitable  lien  on  the  earnings  received 
by  the  receiver,  and  if  the  receiver  is 
discharged  before  an  opportunity  is 
given  to  present  the  claim,  a  bill  In  equity 
against  the  company,  to  which  the  prop- 
erty has  been  returned,  will  lie.  Mobile, 
etc.,  R  R  V.  Davis,  63  Miss.,  371  (1884). 
Where  the  receiver  is  discharged  and 
the  suit  discontinued,  the  exclusive  ju- 
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If  all  .parties  consent  to  vacate  a  receivership  the  receiver  can- 
not prevent  it ; '  and,  if  the  mortgagor  offers  to  paj'  the  debt  upon 
which  the  foreclosure  is  based,  the  court  is  bound  to  discharge  the 
receiver.^ 

The  prolonged  litigation  in  Vermont  over  the  question  whether 
a  receiver  who  is  continued  under  a  reorganization  scheme  is  still 
a  receiver,  or  only  an  agent,  was  finally  decided  to  the  effect  that 
be  continued  as  receiver.' 


risdiction  of  the  court  to  entertain 
claims  for  damages  wliile  the  receiver 
was  acting  ends  also.  Id.  Where  a 
person  claiming  damages  for  a  personal 
injury  received  from  the  operation  of  a 
railroad  vyhile  in  the  hands  of  a  receiver 
does  not  present  his  claim  until  after  the 
receiver  has  tm-ned  over  the  property  by 
order  of  the  court,  there  being  no  reser- 
vation in  tbe  order  charging  t^e  prop- 
erty with  such  claims,  the  person  injured 
is  without  remedy.  Davis  v.  Duncan, 
19  Fed.  Rep.,  477  (1884).  Moreover  the 
court  cannot  modify  its  order  after  the 
adjournment  of  the  term  at  which  the 
order  was  made.  Id.  The  discharge  of 
a  receiver  is  a  bar  to  any  suit  against 
him  for  liability  incurred  as  receiver, 
and  a  state  act  to  the  contrary  does  not 
apply  to  a  receiver  appointed  by  a  fed- 
eral court.  Fordyce  v.  Beecher,  21  S.  W. 
Rep.,  179  (Tex.,  1892). 
1  Where  the  parties  to  the  suit  consent 


to  vacate  the  receivership,  the  receiver 
cannot  object  He  has  nothing  to  do 
with  it.  He  is  then  interested  only  in 
the  ad j  ustment  of  his  accounts.  L'Engle 
V.  Florida,  etc.,  R.  R,  14  Fla,  266  (1873). 
The  discharge  may  be  made  at  cham- 
bers. Walters  v.  *Anglo,  etc.,  Co.,  50 
Fed.  Rep.,  316  (1892). 

2  Milwaukee,  etc.,  R  R.  v.  Soutter,  2 
Wall.,  510  (1864). 

3  Langdon  v.  Vermont,  etc.,  R  R,  54 
Vt.,  593,  603  (1882),  holding  also  that  the 
debts  incurred  by  such  receiver  must  be 
paid;  practically  overruling  Vermont, 
etc.,  R  R  V.  Vermont,  etc.,  R  R.,  50  Vt, 
500  (1877).  Until  a  receiver  is  regularly 
discharged,  no  one  will  be  allowed  to 
set  up  that  his  functions  as  receiver 
ceased,  and  that  his  later  acts  were, 
those  of  agent  or  trustee  merely.  Lang- 
don V.  Vermont,  etc.,  R  R,  53  Vt,  228 
(1880). 
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PURCHASES  AND  REORGANIZATIONS. 


883.  What  are  reorganizations? — Vol- 

untary reorganization  by  scal- 
ing down  the  securities. " 

884.  Reorganization  by  disposing  of 

the  assets  without  a  foreclos- 
ure. 

885.  The  trustee  of  the  mortgage  deed 

of  trust  may,  and  should  in 
certain  cases,  purchase  the  prop- 
erty at  foreclosure  sale  for  the 
benefit  of  all  the  bondholders  — 
Bondholders  may  then  partici- 
pate in  the  property  —  Trustee 
is  disqualified  from  purchasing 
when? 

886.  The  bondholders    or  a  part   of 

them  may  themselves,  or 
through  a  committee  acting 
for  them,  purchase  the  prop- 
erty at  foreclosure  sale  for  the 
purpose  of  reorganizing — Such 
a  purchase  is  legal. 

887.  The  court  may  allow  the  pur- 

chasing bondholders  to  turn  in 
their  bonds  at  a  proper  value 


in  payment  —  Bondholders  not 
participating  must  be  paid  in 
cash. 

888.  Limiting  the  time  within  which 

bondholders  may  come  into 
the  reorganization  —  Applica- 
tions during  that  time  —  Valu- 
ing the  reorganization  agree- 
ment —  Trustees'  temporary 
certificates. 

889.  Reorganization     in     accordance 

with  and  under  a  statute. 

890.  Status  of  a  purchaser  of  the  prop- 

erty at  foreclosure  sale  —  He 
takes  the  property  free  from 
claims  of  unsecured  creditors, 
and  the  contracts  and  liabil- 
ities of  the  old  company  —  His 
duty  as  to  completing  and  op- 
erating the  road  —  He  may  op- 
erate the  road,  but  does  not 
succeed  to  the  corporate  exist- 
ence —  Exemptions  from  tax- 
ation —  The  purchaser  takes 
with  notice  of  certain  claims. 


,  §  883.  What  are  reorganizations?  —  Vohmtary  reorganization 
hy  scaling  down  the  securities. —  A  reorganization  of  a  corporation 
is  a  business  arrangement  whereby  the  stock  and  bonds  of  the 
conipany  are  readjusted  as  to  income  or  priority,  or  the  property 
is  sold  to  a  new  corporation  for  new  stock  and  bonds,  or  the  prop- 
erty is  sold  by  foreclosure  of  a  mortgage  upon  it,  and  the  pur- 
chaser buys  for  himself  and  such  of  the  old  stockholders  and  bond- 
holders as  he  associates  with  him.  An  agreement  of  the  kind 
first  named,  to  scale  down  the  securities,  cannot  be  enforced  as 
against  any  stockholder  or  bondholder  who  objects.  Various 
schemes  of  this'  kind  are  referred  to  in  the  notes  below.^    This 


1  Reorganization  can  be  effected  only 
by  unanimous  consent  of  the  bond- 
holders and  stockholders  or  by  a  fore- 
closure. If  any  bondholder  objects  he 
may  enforce  the  mortgage.  Hollister 
V.  Stewart,  111  N.  Y.,  644  (1889).  Even 
though  nearly  all  of  the  bondholders  as- 
sent, yet  a  reorganization  without  fore- 


closure does  not  bind  those  bondholders 
who  do  not  come  in.  Bill  v.  New  Al- 
bany, etc.,  R.  R.,  2  Biss.,  390  (1870). 
Where  foreclosure  is  commenced  in  the 
federal  court,  and  then  by  agreement  of 
nearly  all  the  bondholders  a  plan  of  re- 
organization is  adopted  and  approved 
by  the  court  and  is  acted  on  by  nearly 
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mode  of  reorganization  is  but  a  recapitalization.  Strictly  speak- 
ing, however,  a  recapitalization  of  a  corporation  differs  from  a  re- 
organization.    The  former  occurs  where  new  capital  is  added  to 


all  the  parties,  the  suit  not  being  for- 
mally discontinued  but  apparently  aban- 
doned, the  suit  continues  nevertheless, 
and  a  subsequent  foreclosure  by  the 
trustee  in  a  state  court  gives  no  rights 
to  a-purohaser  at  the  foreclosui-e  sale  as 
against  a  bondholder  who  did  not  take 
part  in  the  reorganization.  He  may 
review  and  proceed  with  the  case  in  the 
federal  court.  Id.  Where  the  mort- 
gage bondholders  agree  to  waive  their 
lien  and  take  new  second-mortgage 
bonds,  and  the  trustee  does  discharge 
the  mortgage,  a  failure  of  the  company 
to  issue  the  new  second-mortgage  bonds 
in  ^  accordance  with  the  contract  does 
not  entitle  the  old  bondholders  to  be  re- 
stored to  their  position  as  first-mortgage 
bondholders.  They  may,  however,  have 
their  bonds  allowed  as  second-mort- 
gage bonds  upon  foreclosure.  Fidelity, 
•etc.,  Co.  V.  Shenandoah,  etc.,  R.  R.,  11  S. 
E.  Rep.,  58  (W.  Va.,  1890).  A  reorgan- 
ization agreement  whereby  the  bond- 
holders agreed  to  take  bonds  in  a  new 
company  will  be  specifically  enforced, 
a  receiver's  sale  having  been  had  and 
the  property  sold  subject  to  the  mort- 
gages and  the  road  completed.  Dester 
V.  Ross,  48  N.  W.  Rep.,  530  (Mich.,  1891). 
The  consent  of  a  bondholder  to  a  reor- 
ganization scheme  is  not  implied  by  his 
silence.  Phil.,  etc.,  R  R.  Co.  v.  Love,  17 
Atl.  Rep.,  455  (Pa.,  1889).  A  reorgani- 
zation without  foreclosure,  whereby  the 
property  is  leased  to  another  corpora- 
tion at  a  price  which  leaves  nothing  for 
unsecured  creditors,  may  be  attacked  by 
the  unsecured  creditors.  Farmers',  etc., 
T.  Co.  V.  Missouri,  etc.,  R'y,  21  Fed.  Rep., 
364  (1884).  Concerning  such  a  transac- 
tion, see,  also,  ch.  LIII,  infra.  A  volun- 
tary reorganization  agreement  extend- 
ing the  time  of  payment  and  making 
the  interest  payable  in  gold  instead  of 
currency  cannot  be  enforced  even  by 
tlie  decree  or  confirmation  of  the  courts 
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as  against  dissenting  bondholders.  Tay- 
lor V.  Atlantic,  etc.,  R'y,  55  How.  Pr., 
275  (1877),  and  Reinach  v.  Meyer,  id., 
283,  where  such  reorganization  was  en- 
joined. A  purchaser  of  stock  which 
voted  in  favor  of  a  reorganization 
scheme  cannot  object  to  the  scheme  as 
being  ultra  vires,  there  being  nothing 
illegal  per  se  in  it  Hollins  v.  St.  Paul, 
etc.,  R.  R.,  9  N.  Y.  Supp.,  909  (1889).  An 
agreement  to  assign  property,  etc.,  for 
the  purposes  of  a  reorganization  may 
be  too  vague  for  specific  performance. 
Ballou's  Appeal,  19  Atl.  Rep.,  304  (Pa , 
1890).  Concerning  promoters'  contracts, 
see  g  705,  supra.  Where  a  director  and 
stockholder,  the  owners  of  a  judgment 
against  a  corporation,  allow  it  to  go 
into  the  statement  of  a  reorganization 
scheme  as  a  smaller  amount  and  be 
acted  upon,  their  assignee  canuot  collect 
the  full  amount  Jacoby  v.  Stephenson, 
etc.,  Co.,  0  N.  Y.  Supp.,  370  (1889). 
Where,  during  the  receivership  granted 
to  enforce  a  judgment,  the  parties,  or 
most  of  them,  agree  upon  a  reoi-ganiza- 
tion  without  completing  the  foreclosure, 
and  the  receiver  by  such  agreement  is 
directed  to  continue  in  control  and 
management,  he  thereupon  ceases  to  be 
a  receiver  and  becomes  a  representative 
of  the  parties,  even  though  a  decree  by 
consent  is  entered.  Hence,  large  debts 
incurred  by  him  thereafter  in  the  man- 
agement are  not  receiver's  debts.  The 
court  had  no  power  to  carry  on  such  a 
receivership.  The  parties  holding  these 
debts  cannot  obtain  from  the  court  an 
order  to  sell  the  property  in  order  to  pay 
the  debts  on  the  theory  that  they  are 
i-eceiver's  debts.  Vermont,  etc.,  R.  R.  v. 
Vermont,  etc.,  R.  R..  50  Vt,  500  (1877). 
But  see  54  Vt,  593.  Concerning  the  sub- 
ject of  reorganizations  of  corporation?, 
see  Cook  on  The  Corporation  Problem, 
pp.  63-67.  In  the  case  of  PoUitz  v.  Farm- 
ers' L.  &  T.  Co.,  53  Fed.  Rep.,  310  (1893), 
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the  existing  corporation,  or  old  securities  and  liabilities  are  volun- 
tarily reduced  in  amount.     No  foreclosure  takes  place.' 

In  England  a  reorganization  without  foreclosure  is  the  only  re- 
organization that  is  possible,  inasmuch  as  in  that  country  no  fore- 
closure of  railroad  mortgages  or  debentures  is  allowed.^  By  act 
of  parliament,  however,  reorganizations  are  effected  by  the  decree 
of  a  court  approving  of  such  a  plan  of  reorganization  as  a  specified 
proportion  of  the  security  holders  may  formulate.' 

§  884.  Reorganization  hy  disposing  of  the  assets  without  a  fore- 
closure.—  A  second  mode  of  reorganizing  a  corporation  is  where  the 
directors  or  the  stockholders  turn  over  the  assets  of  the  corpora- 
tion to  a  new  corporation.  This  is  done  in  various  ways.  It  may 
be  by  a  consolidation  with  another  company,  or  by  a  sale  or  lease 
of  the  whole  corporate  property  to  that  other  corporation.  The 
validity  of  such  acts  as  against  the  dissent  of  a  stockholder  has  been 
treated  elsewhere.*  The  validity  of  such  sales  of  the  corporate 
property  is  generally  determined  by  ascertaining  whether  tiie  sale 
is  ultra  vires  or  not.  Sometimes,  however,  an  element  of  fraud  is 
involved  and  will  suffice  to  set  aside  the  transaction.  Thus  it  is 
illegal  and  fraudulent  for  the  majority  of  the  stockholders  to  pur- 
chase the  property  of  the  corporation  at  a  sale  authorized  by  them- 
selves.' Such  a  purchase  by  the  majority  may  be  set  aside  in  the 
same  way  and  to  the  same  extent  that  a  purchase  of  corporate 
property  by  a  director  may  be  set  aside."  This  is  the  rule  even 
though  the  majority  purchase  and  proceed  to  a  reorganization  of 

a  reorganization  was  effected  without  comotive  Works,  3  Atl.  Eep.,  163  (N.  J., 

foreclosure,  and  the  court  directed  that  a  1885);  Gilflllan  v.  Union  Canal  Co.,  109 

bond  be  given  for  the  payment  of  those  U.  S.,  401  (1883) ;  Canada,  etc.,  R  R  Ca 

bondholders  in  full  who  did  not  wish  to  v.  Gebhard,  id.,  537.    See  also  cases  in 

go  into  the  reorganization.  A  bondholder  the  last  note ;  also  §  889,  infra. 
who  declined  to  go  into  the  reorgani^a-       ^gee  §  833,  supra,  and  §  889,  infra. 
tion  and  also  declined  to  take  his  pay  was        'Concerning  this  subject  see  the  Act 

compelled  by  the  court  to  surrender  his  of  Parliament,  30  and  31  Vict  (1867),  137, 

bonds.    The  holders  of  full-paid  stock  gg  6-16 ;  also  In  re  Cambrian  R'y,  L.  R, 

cannot  be  assessed  on  such  stock  even  3  Ch.  378 ;  Munns  v.  Isle  of  Wight  R'y, 

under  a  reorganization  agreement  of  the  L.  E.,  8  Eq.,  653 ;  In  re  Bristol,  etc.,  R'y, 

majority  of  the  stockholders.    Where,  L.  R.,  6  Eq.,  448 ;  Loudon,  etc.,  Assoc,  u 

however,  for  four  years  the  stockholder  Wrexham,  etc.,  R'y,  L.  R,  18  Eq.  566 ; 

does  not  object  and  then  applies  for  a  In  re  Devon,  etc.,  R'y,  L.  R,  6  Eq.,  610 ; 

transfer  of  his  stock,  a  court  of  equity  Id.,  615 ;  Stevens  v.  Mid-Hants  R'y,  L. 

may  refuse  to  grant  the  transfer  and  R,  8  Ch.,  1064.    Similar  acts  exist  in 

may  give  him  damages  for  the  value  of  Canada.    See  Jones  v.  Canada,  etc.,  R'y, 

his  stock  at  the  time  of  the  demand  of  46  Up.  Can.,  Q.  B.,  350 ;  Canada,  etc.,  R'y 

transfer,  together  with  interest  Gresham  v.  Gebhard,  109  U.  S.,  527. 
V.  Island,  etc.,  Bank,  31  S.  W.  Rep.,  556        *See  ch.  XL,  supra. 
(Tex.,  1893).  'See  §  663,  supra. 

1  For  instances,  see  Park  v.  Grant  Lo-        ^  ij, 
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the  corporation,  and  offer  to  allow  all  the  stockholders  to  become 
members  of  the  new  corporation.'  That  a  purchase  by  a  corpora- 
tion director  at  such  a  sale  is  voidable  is  well  established.''  It  is 
also  fraudulent  and  illegal  for  the  majority  to  dissolve  the  old  cor- 
poration, form  a  new  one,  and  sell  the  property  of  the  old  one  to 
the  new  corporation  at  a  valuation  placed  upon  the  property  by 
the  majority  themselves.' 

Where  without  foreclosure  the  bondholders  purchase  the  property 
at  an  assignee's  sale  subject  to  the  mortgage  and  pay  the  price  by 
turning  in  bonds,  the  bonds  cannot  be  enforced  against  the  stock- 
holders of  the  mortgagor  company.^ 

The  third  mode  of  reorganization,  that  of  foreclosure  and  sale,  is 
the  subject  of  this  chapter. 

§  885.  The  trustee  of  the  mortgage  deed  of  trust  may,  and  should 
in  certain  cases,  purchase  the  property  at  foreclosure  sale  for  the 
henefitofall  the  iondholders  —  Bondliolders  may  then  participate 
in  the  property  —  Trustee  is  disqualified  from  purchasing  when?  — 
It  seems  that  a  trustee  has  implied  power  at  the  foreclosure  sale 
to  bid  for  the  property  in  behalf  of  the  bondholders,  up  to  a  figure 
equal  to  the  principal  and  interest  due  upon  the  mortgage  debt. 
It  would  seem  also  that  it  is  the  duty  of  the  trustee  so  to  do.  In 
any  case,  however,  the  court  in  its  decree  may  authorize  and  direct 
the  trustee  to  bid  for  the  property  at  the  sale  the  amount  of  prin- 
cipal and  interest  due.^ 

1  See  ch.  XXXIX,  supra.  that  figure.   He  purchases  for  the  bene- 

2  See  §  653,  supra.  fit  of  all.  He  has  no  right  to  sell,  but 
'  See  oh.  XXXIX,  supra.  if  so  provided  in  the  mortgage  he  must 
*  Cock  V.  Bailey,  33  Atl.  Rep.,  370  (Pa.,  organize  a  new  corporation  and  convey 

1893).  to  it  for  the  sole  benefit  of  all  the  bond- 
6  The  court  may  authorize  and  direct  holders.  A  majority  of  the  bondhold- 
the  trustee  to  bid  the  amount  of  princi-  ers  cannot  compel  a  sale  to  another 
pal  and  interest  due  to  him.  TJie  reor-  corporation  instead  of  the  reorganized 
ganization  clause  in  the  mortgage  was  corporation.  The  trustee  acting  in  vio- 
construed  to  enable  the  majority  of  lation  of  his  duty  in  purchasing  and 
bondholders,  in  case  the  trustee  pur-  disposing  of  the  property  is  liable  to  a 
chased,  to  formulate  the  plan  of  reor-  dissenting  bondholder  for  the  real  value 
ganization  and  compel  the  minority  to  of  his  bonds.  James  v.  Cowing,  83  N. 
accept  it  Sage  v.  Central  E.  R.,  99  U.  Y.,  449  (1880) ;  reversing  17  Hun,  256. 
S.,  335  (1878) ;  Rogers  v.  Wheeler,  43  N.  Where  the  trustee  of  the  mortgage  buys 
Y.,  598  (1871).  It  is  the  right  of  the  in  the  property  as  trustee  for  the  bond- 
trustee  in  his  discretion,  upon  the  fore-  holders,  a  bondholder  who  assents  to  a 
closure  sale  of  the  property,  to  bid  up  to  transfer  by  the  trustee  to  a  new  corpo- 
the  par  value  of  the  debt  which  he  rep-  ration  cannot  afterwards  complain. 
I'esents  where  the  mortgage  authorizes  Butterfleld  v.  Corning,  113  N.  Y.,  486 
him  to  do  so.  The  fact  that  a  majority  (1889).  Where  railroad  property  is,  by 
of  the  bondholders  designate  a  lower  agreement  of  the  bondholders,  bought 
fiT;ure  does  not  oblige  him  to  stop  at  in  at  foreclosure  sale  for  a  small  sum 
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Where  the  trustees  purchase  for  the  bondholders,  a  bondholder 
who  delays  for  many  years  to  come  into  a  reorganization  loses  his 
right  to  come  in.'  It  has  been  held  that  a  trustee  is  disqualified 
from  purchasing  the  mortgaged  property  at  a  foreclosure  sale,  unless 
the  decree  of  the  court  or  a  statute  provides  otherwise,  inasmuch 
as  the  trustee  represents  the  company  as  well  as  the  bondholders 
and  should  not  be  under  temptation  to  purchase  the  property 
cheapl3'.^    Yet  the  court  will  not  be  anxious  to  set  the  sale  aside 


by  a  trustee  for  their  benefit,  and  is 
afterwards  sold  by  the  trustee  to  a  new 
company  formed  by  him  and  one  of  the 
bondholders,  the  profits  of  the  sale  go- 
ing to  such  bondholder,  another  bond- 
holder who  has,  as  far  as  requested,  ad- 
vanced his  share  of  the  expenses  of  the 
foreclosure  sale,  can  compel  the  trustee 
and  the  first-named  bondholder  to  ac- 
count to  him  for  his  share  of  the  prop- 
erty. The  right  of  such  bondholder  to  his 
share  in  the  sale  cannot  be  affected  by 
the  neglect  of  some  of  the  other  bond- 
holders to  advance  their  share  of  the 
expenses,  or  by  their  withdrawal  from 
the  agreement  Cushman  et  at  v.  Bon- 
field,  28  N.  E.  Rep.,  937  (111.,  1891).  In  a 
reorganization  scheme,  a  bondholder 
who  goes  into  it  may  hold  the  trustees 
personally  responsible  for  his  agreed  in- 
terest in  the  new  company.  Riker  v. 
Alsop,  27  Fed.  Rep.,  251  (1886).  Cf. 
Stanton  v.  Missouri,  etc.,  R'y.Co.,  4  R'y 
&  Corp.  L.  J.,  370  (N.  Y.,  1888).  If  the 
bondholders  do  not  respond  to  the 
trustee's  call  for  payments  on  the  mort- 
gaged property  which  he  has  bought  in 
for  them,  he  should  apply  to  the  court 
for  a  resale.  Cushman  v.  Bonfield,  28 
N.  E.  Rep.,  937  (111.,  1891).  In  Sanxey 
V.  Iowa,  etc..  Glass  Co.,  63  Iowa,  707 
(1883),  a  bondholder  objected  to  a  pro- 
vision in  the  foreclosure  decree  allow- 
ing the  trustee  to  bid  in  the  property 
for  the  bondholder,  on  the  grouna 
that  he  was  a  guarantied  bondholder, 
and  the  court  sustained  him.  In  Dun- 
can V.  Mobile,  etc.,  R.  R.  3  Woods,  597 
(1879),  Mr.  Justice  Bradley  said:  -'A 
sale  for  the  benefit  of  all  is  attended 
with  the  difficulty  of  determining  who 


shall  make  the  bid.  The  court  has 
sometimes  authorized  the  trustees  of 
the  mortgage  to  bid  for  the  bondhold- 
ers. In  this  case  it  is  obvious  that 
one  class  or  the  other  of  the  bondhold- 
ers would  be  dissatisfied  with  any  selec- 
tion of  trustees  which  the  court  might 
make."  In  the  case  Wetraore  v.  St 
Paul,-  etc.,  R  R,  1  McCrary,  466,  473 
(1880),  it  appears  that  the  trustees  were 
authorized  by  the  court  to  bid,  if  the 
property  was  likely  to  be  sold  for  a 
totally  inadequate  price.  He  court 
sustained  the  trustees  in  not  buying,  the 
selling  price  being  $1,500,000  above  the 
upset  price  fixed  by  the  court 

'  Where  the  trustee  of  a  railroad  mort- 
gage buys  in  the  property  at  foreclosure 
sale  for  the  benefit  of  the  bondholders 
and  then  conveys  it  to  a  new  corpora- 
tion for  their  benefit,  those  bondholders 
w  ho  wish  to  come  into  the  new  corpo- 
ration must  do  so  within  a  reasonable 
time.  Fourteen  years'  delay  is  fatal. 
Zebley  v.  Farmers',  etc.,  Co.,  63  Hun, 
541  (18Q3).  The  trustees  of  a  proposed 
reorganization  agreement  may  enforce 
their  contract  lien  on  the  securities 
turned  in  to  them  for  advances  and  ex- 
penses incurred  by  them.  Coppell  v. 
Hollins,  N.  Y.  L.  J.,  July  26,  1892.  See, 
also,  concerning  the  obligation  of  the 
bondholders,  cases  in  previous  note. 

2  The  trustee  who  sells  under  the 
power  of  sale  cannot  be  interested  per- 
sonally in  the  purchase  of  the  property. 
He  is  trustee  for  the  company  as  well  as 
the  bondholders.  Washington,  etc.,  R  R 
V.  Alexandria,  etc.,  R  R,  19  Gratt  (Va.), 
592  (1870).  A  trustee  may  purchase  at 
a  sale  of  the  property  brought  about  by 
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on  this  ground,  if  substantial  justice  was  done  to  all  the  parties.' 
The  attorney  of  the  company  may  purchase  for  the  bondholders  at 
the  sale.^  The  subject  of  who  may  purchase  at  the  sale  is  consid- 
ered elsewhere  also.' 

§  886.  The  hondholders  or  a  part  of  them  may  themselves,  or 
through  a  committee  actinq  for  them,  purchase  the  property  at  fore- 
closure sale  for  the  purpose  of  reorganizing  —  Such  a  purchase  is 
legal. —  The  law  favors  such  purchasers,  inasmuch  as  they  furnish  a 
bidder  at  the  sale,  and  enable  the  court  to  realize  some  kind  of  price 
for  the  property.  Generally  a  scheme  of  reorganization  is  formulated 
which  allows  such  of  the  old  stockholders  and  bondholders  to  partic- 
ipate as  apply  to  come  in  within  a  specified  time.  The  object  in 
allowing  the  old  stockholders  to  participate  is  to  get  an  assessment 
in  cash  from  them  and  to  dispose  of  defenses  in  the  suit  of  fore- 
closure. An  ordinary  foreclosure  of  a  mortgage  on  land  proceeds 
quietly  to  a  sale  of  the  property.  But  the  large  interests  involved 
in  a  railway  foreclosure  lead  to  strenuous  opposition  thereto.  Ac- 
cordingly it  is  found  to  be  expedient,  during  or  previous  to  a  rail- 
w^ay  foreclosure  suit,  for  the  parties  interested  in  the  property, 
whether  they  be  the  stockholders  or  bondholders  or  mere  outsiders, 
to  formulate  and  propose  to  the  bondholders  and  stockholders  a 
plan  of  reorganization  whereby,  after  a  foreclosure  sale,  the  pur- 
chaser of  the  property  will  allow  the  said  bondholders,  and  often 
also  the  stockholders,  to  come  into  a  new  company  which  shall  own 
the  property  so  purchased.     It  has  been  found  necessary,  in  most 

other  parties.     Allan    v.    Gillette,  ,127  R  E.  v.  Alexandria,  etc.,  R.  R.,  19  Gratt 

U.  a,  589  (1888).    Where  the  mortgagor  (Va.),  593,  623  (1870).     If  the  trustees  are 

surrenders  possession  to  the  trustee,  the  interested  in  the  reorganization  the  sale 

trustee's  agent  in  possession  and  con-  is  voidable  at  the  instance  of  the  com- 

tiol  is  disqualified  from  purchasing  at  pany,  but  not  void,  and  laches  is  fatal 

the  foreclosure  sale  even  for  the  bond-  to  setting  it  aside.    Kitchen  v.  St.  Louis, 

holders.    The  mortgagor  may  redeem,  etc.,   R'y,  69  Mo.,  334,  260  (1878).      In 

Racine,  etc.,  R.  R.  v.  Farmers'  L.  &  T.  Wisconsin  a  statute  allows  the  trustee 

Co.,  49  111.,  331  (1868).  Where  the  trustee,  to  purchase.    Barnes  v.   Chicago,  etc., 

after  taking  possession  of  the  railroad,  R.  R.,  8  Biss.,  514  (1879).     And  even  if 

purchases  many  of  the  bonds  and  makes  the  statute  did  not  allow  it  the  trustee 

a  profit  thereby,  the  profit  belongs  to  himself  could  not  raise  the  objection, 

the  company  and  not  to  him.    Ashuelot  Id. ;  afiE'd,  133  U,  S.,  1  (1886).    In  the  case 

R.  R.  V.  Elliott,  57  N.  H.,  397  (1874).  Con-  of  James  v.  Railroad,  6  Wall.,  753  (1867), 

cerning  the  power  of  a  party  to  the  suit  the  trustee  purchased.    The  sale  was  set 

purchasing  at  the  sale,  see  Pewabic  Min.  aside  chiefly,  however,  on  account  of 

Co.  V.  Mason,  145  U.  8.,  349  (1892).  other  frauds. 

}  A  sale  will  not  be  set  aside  even  for  ^  pacific  R.  R,  v.  Eetchum,  101  U.  S., 

illegality  unless  the  disbursements  made  289  (1879). 

by  a  new  company  for  improvements  'See  §886. 
are   provided  for.      Washington,  etc., 
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cases,  to  reorganize  on  some  such  plan,  in  order  to  quiet  the  defenses 
to  the  foreclosure,  or  to  raise  the  funds  required  in  the  reorganiza- 
tion, or  to  obtain  a  charter  from  the.  state  for  the  reorganized  en- 
terprise, or  to  preserve  intact  the  system  of  railways,  branches, 
leases  and  connections  which  give  value  to  the  property  foreclosed. 
This  method  of  effecting  a  reorganization  is  legal  and  valid,  since 
it  involves  an  ordinary  foreclosure  of  a  mortgage  and  an  agreement 
of  interested  parties  to  purchase  at  the  foreclosure  sale.  The  fore- 
closure cuts  off  all  rights  of  the  old  corporation  and  stockholders 
to  the  property  foreclosed,  and  also  the  rights  of  the  bondholders 
whose  mortgage  is  foreclosed.'  The  only  rights  which  any  of  these 
parties  have,  after  the  foreclosure,  are  the  right  to  participate  in 
the  assets  or  such  rights  as  the  plan  or  contract  of  reorganization 
gives  them.  By  this  plan  generally  the  old  stockholders  are  allowed 
to  come  into  the  new  corporation  upon  the  payment  of  a  fixed  sum 
for  each  share  of  stock  held  by  them.  The  bondholders  are  gen- 
erally allowed  to  exchange  the  old  bonds  for  now  ones  in  the  new 
corporation  on  different  terms  of  interest  and  times  of  payment. 
Plans  of  reorganization  such  as  this  are  legal  and  are  favored  by 
the  courts,  inasmuch  as  a  better  price  is  obtained  for  the  property, 
in  that  way.'' 


1  In  Fosdick  v.  Schall,  99  U.  S.,  235 
(1878),  the  court  said :  "  It  rarely  happens 
that  a  foreclosure  is  carried  through  to 
the  end  without  some  concessions  by 
some  parties  from  their  strict  legal 
rights,  in  order  to  secure  advantages 
that  could  not  otherwise  be  attained, 
and  which  it  is  supposed  will  operate 
for  the  general  good  of  all  who  are  in- 
terested. This  results  almost  as  a  matter 
of  necessity  from  the  peculiar  circum- 
stances which  surround  such  litiga- 
tion."' 

*  "Without  such  previous  organiza- 
tions and  an-angements  great  sacrifice 
and  loss  must  attend  all  such  sales. 
They  are,  therefore,  to  be  promoted 
rather  than  discouraged  by  unnecessary 
and  improper  exposure  of  their  mem- 
bership." Robinson  v.  Philadelphia, 
etc.,  R.  R  Co.,  28  Fed.  Rep.,  340  (1886); 
Yates  V.  Boston,  etc.,  R.  R,  53  Conn., 
333  (1885).  Reorganization  agreements 
are  legal.  Mackintosh  v.  Flint,  etc., 
R  R,  34  Fed.  Rep.,  582  (1888) ;  Farmers' 
L.  &  T.  Co.  V.  Green,  etc.,  R  R,  6  id.,  100 
(1881).    An  action  by  a  stockholder  to 


set  aside  a  foreclosure  sale,  which  he 
alleges  \vas  collusive  and  fraudulent  in 
that  the  bondholders  and  part  of  the 
stockholders  had  arranged  to  have  the 
foreclosure  made  for  the  purpose  of  re- 
organization, is  demurrable  unless  the 
consenting  stockholders  and  the  trustees 
in  the  mortgages  are  made  parties  de- 
fendant Ribon  «.  R  R  Companies,  16 
Wall,  446  (1873).  See,  also,  Harpending 
V.  Munson,  91  N.  Y.,  650,  with  reference 
to  the  corporation  as  a  party  to  the  suit 
In  a  suit  by  a  receiver  and  general  man- 
ager of  a  railroad  against  the  purchasers 
of  it  at  a  foreclosure  sale  to  allow  him 
to  have  an  interest,  as  had  been  agreed 
upon'  before  the  sale,  the  only  way  to 
raise  the  question  of  the  legality  of  the 
agreement  is  by  demm-rer.  Farley  v. 
Kittson,  120  U.  S.,  803  (1887).  Gates  v. 
Boston,  etc.,  R  R  Co.,  53  Cona,  333 
(1885),  holds  that  a  purchase  of  the  fore- 
closed road  by  a  portion  of  the  bond- 
holders and  a  reorganization  by  them  is 
legal.  A  bondholder  who  had  no  notice 
cannot  set  the  transaction  asida  A 
bondholder  seeking  to  remedy  a  con- 
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Fraud  or  collusion  whereby  the  property  at  the  sale  brings  less 
than  its  real  value  will  render  the  sale  subject  to  attack.  But 
the  fraud  must  be  clearly  proved.  A  purchase  of  corporate  prop- 
erty by  a  majority  of  the  stockholders  at  a  foreclosure  sale,  if  made 


sph'acy  whereby  a  syndicate  of  the 
bondholders  foreclosed  and  bought  the 
property  at  a  small  valuation  cannot 
claim  a  lien  on  the  property.  His 
remedy  is  a  bill  to  set  aside  the  fore- 
closure. Eichter  v.  Jerome,  133  U.  S., 
233  (1887);  St  Louis,  etc.,  Co.  v.  San- 
doTal,  etc.,  Co.,  116  111.,  170  (1886),  hold- 
ing that  where  the  foreclosure  or  disso- 
lution sale  was  irregular  and  void,  but 
the  reorganized  company  in  good  faith 
had  expended  large  sums  on  the  prop- 
erty, the  court  will  protect  the  latter  as 
far  as  possible.  Where  the  reorganiza- 
tion agreement  allows  all  unsecured 
creditors  to  come  in  and  participate  in 
the  purchase  and  reorganization,  the 
scheme  is  legal.  Hancock  v.  Toledo, 
etc.,  R.  R.  Co.,  14  Chic.  L.  News,  153 
(U  S.  C.  C,  1883).  See,  also,  Shaw  v. 
Railroad  Co.,  100  U.  S.,  605  (1879),  where 
the  legality  of  the  ordinary  method  of 
reorganization  was  fully  discussed  and 
sustained  and  a  bill  of  certain  bond- 
holders attacking  it  was  dismissed; 
Matthews  v.  Murcbison,  15  Fed.  Rep., 
691  (1888);  S.  C,  17  Fed.  Rep.,  760 
(1883);  Bliss  v.  Matteson,  45  N.  Y.,  23 
(1871),  holding  that  a  special  agree- 
ment with  an  influential  bondholder, 
giving  him  an  advantage  over  other 
similar  bondholders,  is  void;  Child  v. 
N.  Y.,  etc.,  R.  R  Co.,  129  Mass.,  170 
(1880),  where  a  strict  foreclosure  and  re- 
organization was  provided  for  in  the 
deed  of  trust.  An  agreement  that  the 
stockholders  shall  share  in  the  proceeds 
of  a  foreclosure  sale,  the  sale  being  to 
another  railroad,  the  agreement  being 
for  the  purpose  of  preventing  a  defense 
to  the  foreclosure  suit,  is  void  as  to  the 
general  creditors  of  the  insolvent  rail- 
road. Railroad  v.  Howard,  7  Wall.,  393 
(1868).  A  combination  of  part  of  the 
bondholders  for  the  purpose  of  purchas- 
ing ,the  property  at  foreclosure  sale  is 

1471 

Digitized  by  Microsoft® 


legal.  Terbell  v.  Lee,  40  Fed.  Rep.,  40 
(1889).  It  is  legal  for  a  party  who  in- 
tended to  bid  to  I'efrain  upon  an  agree- 
ment that  he  will  be  allowed  to  partici- 
pate in  the  purchase  by  a  competing 
bidder.  Id.  On  a  resale  a  syndicate 
agreed  not  to  bid  but  to  purchase  from 
the  purchaser  at  the  price  of  the  first 
sale.  Held,  that  the  defaulting  first  pur- 
chaser could  not  attack  the  resale  al- 
though such  resale  was  at  a  lower  figure. 
Bondholders  may  combine  in  their  bid. 
Id.  Where  the  trustee,  under  the  power 
to  sell,  does  sell  the  property  at  public 
auction,  the  bondholders  or  their  repre- 
sentative may  purchase.  Payment  may 
be  made  by  crediting  the  company  on 
the  bonds  with  the  proportionate 
amount  thus  paid.  Easton  v.  German- 
American  Bank,  137  U.  S.,  533  (1888).  If 
an  exchange  of  old  for  new  bonds  is  set 
aside  by  one  bondholder  it  must  be  set 
aside  as  to  all.  Chicago,  etc..  Land  Co. 
V.  Peck,  113  111.,  408  (1885).  On  a  re- 
organization it  is  legal  for  a  bank  owing 
some  of  the  bonds  to  take  part  in  such 
reorganization  and  accept  stock  in  the 
new  company.  Deposit  Bank  v.  Barrett, 
18  S.  W.  Rep.,  337  (Ky.,  1890).  A  bond- 
holder who  takes  part  in  the  reorganiza- 
tion waives  his  objections  to  the  sale 
Crawshay  v.  Soutter,  6  Wall.,  739  (1867). 
A  purchase  of  a  railroad  by  a  reorgani- 
zation committee  of  the  first-mortgage 
bondholders  will  not  be  set  aside  at  the 
instance  of  its  second-mortgage  bond- 
holders, although  the  trust  company 
that  was  trustee  in  the  first  was  also 
trustee  in  the  second  mortgage,  where 
no  actual  fraud  was  alleged,  no  offer 
made  to  redeem,  no  claim  made  that 
the  property  was  sold  at  a  sacrifice,  no 
attempt  made  by  the  second-mortgage 
bondholders  to  intervene  in  the  suit,  no 
defense  to  the  foreclosure  suit  appears 
to  have  existed,  and  an  agreement  of  the 
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in  good  faith  and  without  oppression  or  undue  advantage  being 
talcen  of  the  minority,  is  legal  and  valid.  It  is  not  constructive 
fraud.  The  purchase  may  be  objected  to  and  set  aside  only  when 
it  is  actually  fraudulent.'  The  rule,  however,  is  different  where 
the  purchaser  at  the  foreclosure  sale  was  a  director  of  the  old  cor- 
poration. Such  a  purchase  is  fraudulent  as  a  matter  of  law,  even 
though  made  in  good  faith  and  a  full  price  paid  for  the  property.^ 
The  corporation  or  a  dissenting  stockholder  may  cause  the  sale  to 
be  set  aside,  or  may  claim  for  the  corporation  the  property  itself, 
upon  repayment  to  the  director  of  the  price  he  paid  therefor.  It 
is  important  to  mention,  in  this  connection,  that  a  collusive  fore- 
closure, whereby  the  corporate  directors  who  might  make  a  valid 
defense  do  not  do  so,  but  allow  judgment  to  be  taken  by  default, 
may  be  impeached  and  set  aside  by  a  stockholder  on  the  ground 
of  fraud.' 

There  may  be  a  valid  agreement  between  a  railway  corporation, 
the  mortgagees  in  trust  of  its  road  and  the  bondholders  that  after 
a  sale  under  the  mortgage  the  company  should  be  so  reorganized 
that  the  stockholders  and  unsecured  creditors  of  the  old  company 
should  become  stockholders  in  the  new  company.  Such  an  agree- 
ment would  modify  to  that  extent  the  effect  of  the  mortgage  sale.'' 

It  is  fraudulent  for  the  trustee  to  enter  into  an  agreement  with 
a  part  only  of  the  bondholders  to  get  control  of  the  property  to 
the  injury  of  the  other  bondholders.'  It  has  been  held  that  where 
a  part  of  the  bondholders  have  formulated  a  plan  for  purchasing 
and  reorganizing  the  company,  the  other  bondholders  may  apph' 
to  the  court  to  be  allowed  to  participate  in  such  plan,  and  the  court 
will  grant  the  application  if  it  is  made  before  the  sale  takes  place.** 

purchaser  to  allow  the  second-mortgage  is  illegal  if  it  is  for  the  benefit  of  stock- 
bondholders  to  participate  in  the  reor-  holders  to  the  injury  of  bondholders, 
ganization  was  without  consideration,  '  A  sale  may  be  set  aside  where  the 
and  the  purchaser  was  not  made  a  party  trustee  of  the  mortgage  entered  into  a 
to  this  suit  Robinson  v.  Iron  R'y,  135  combination  with  part  of  the  bondhold- 
U.  S.,  533  (1890).  A  reorganization  ers  to  purchase  at  the  sale  at  a  small 
agreement  is  stated  and  upheld  in  Carey  price  and  reorganize  at  a  sacrifice  to 
V.  Houston,  etc.,  R'y,  45  Fed.  Rep.,  438  minority  bondholders.  Sahlgard  v.  Ken- 
(1891).  nedy,  1  McCrary,  391  (1880). 

'  See  Carter  v.  Ford  Plate  Glass  Co.,  « In  the  case  of  Duncan  v.  Mobile,  etc., 

85  Ind.,  180  (1882),  where  the  ofter  was  R.  R..  8  Woods,  597  (1879),  the  minority 

made  to  all  the  stockholdera  to  come  bondholders,  prior  to  the  sale,  applied  to 

into  the  reorganizatipn  on  equal  terms,  the  court  to  order  the  majority  bond- 

And  see  §663.  holders,  who  intended  to  purchase  the 

2  See  g  653,  supra,  property  at  the  sale,  to  let  the  minority 

3  See  g  659,  supra.  participate  if  the  latter  applied  to  do  so 
*  Smith  V.  Chicago,  etc.,  R.  R.  Co,,  18  before  the  sal^.    The  court  so  ordered. 

Wis.,  17  (1864).    But  such  an  agreement    Where  the  corporation  is  insolvent,  and 
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Parties  who  object  to  such  a  purchase  on  the  ground  that  it  is 
unfair,  illegal  or  fraudulent  must  apply  for  relief  promptly  or  their 
objections  will  be  overruled.' 
,  §  887.  The  court  may  allow  the  purchasing  londholders  to  turn 
in  their  honds  at  a  proper  value  in  payment  —  Bondholders  not  par- 
ticipating must  he  paid  in  cash. —  This  is  substantially  the  same 
thing  as  requiring  the  purchasers  at  the  sale  to  pay  the  price  in  cash 
and  then  distributing  to  the  purchasers  the  proportionate  part  of 
the  cash  that  goes  to  pay  their  holdings  of  bonds.  The  court  will 
not  require  this  useless  form  to  be  gone  through  with,  especially 
as  the  tieing  up  of  a  large  amount  of  money,  even  for  a  short  time, 
is  a  serious  thing  and  would  embarrass  and  prevent  many  reorgan- 
izations.^   Bondholders  who  do  not  participate  in  the  reorganiza- 


a  stockholder  and  bondholder  places  his 
bonds  in  the  hands  of  the  others  to  use 
in  keeping  the  corporation  afloat,  and 
the  latter  allow  a  foreclosure  to  take 
place  and  bid  the  property  in  at  a  fair 
valuation,  the  former  may  have  an  ac- 
counting for  his  bonds,  but  he  cannot 
necessarily  participate  in  the  reorganiza- 
tion, the  chief  object  of  his  parting  with 
his  bonds  being  to  avoid  personal  liabil- 
ity on  debts  he  had  guarantied  for  the 
company.  Appeal  of  Huston,  18  Atl. 
Rep.,  419  (Pa,  1889).  As  an  instance  of 
a  reorganization  where  the  decree  of 
foreclosure  provides  for  allowing  the 
old  stockholders,  etc.,  to  come  in,  see 
Wood  V.  Dubuque,  eta,  R.  R.  Co.,  28 
Fed.  Rep,,  910  (1886). 

1  Bondholders  who  do  not  come  into 
the  reorganization,  nor  bid  at  the  sale, 
nor  become  parties  to  the  suit,  cannot 
long  after  the  reorganization  is  com- 
pleted and  new  bonds  issued  cause  the 
sale  to  be  set  aside  for  fraud  in  the  re- 
organization. Wetmore  v.  St.  Paul, 
etc.,  R.  R..  1  McCrary,  466  (1880).  A  re- 
organization agreement  cannot  be  suc- 
cessfully attacked  by  stockholders  two 
years  after  it  was  made,  especially 
where  the  stockholders  do  not  offer  to 
pay  the  debt  due  nor  the  expenses  of 
foreclosure,  and  -vnhere  "the  relief  they 
ask  under  their  bill,  if  granted,  would 
not  only  be  valueless  to  them  and  other 
stockholders,  but  would  saddle  the  com- 
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pany  with  a  vast  debt  of  nearly 
125,000,000,  wholly  due,  and  bearing  a 
high  rate  of  interest."  Carey  v.  Hous- 
ton &  T.  C.  R'y  Co.,  52  Fed.  Rep.,  671 
(Tex.,  1892).  In  the  case  Ashhurst's  Ap- 
peal, 60  Pa.  St.,  290  (1869),  there  had  been 
various  attempts  to  keep  the  corpora- 
tion going  and  to  avoid  a  foreclosure. 
Foreclosure  took  place,  however,  and  di- 
rectors participated  in  the  purchase. 
The  court  refused  to  set  the  sale  aside, 
more  than  six  years  having  elapsed  be- 
fore complaint  was  made.  See,  also,  146 
U.  S.,  88. 

2  The  court  may  decree  that  bonds 
may  be  turned  in  in  payment  of  the 
purchase  price  at  a  valuation  deter- 
mined by  the  amount  of  cash  which 
such  bonds  would  be  entitled  to  on 
the  final  distribution.  Duncan  v.  Mobile, 
etc.,  E.  R.,  3  Woods,  597  (1879).  The 
court  may  allow  the  purchasers  to  pay 
in  receiver's  certificates  and  bonds  at 
such  a  figure  as  they  would  be  entitled 
to  in  money.  Reorganization  agree- 
ments are  legal.  Kropholder  v.  St.  Paul, 
etc.,  R'y,  1  McCrary,  299  (1880).  The 
terms  of  the  decree  as  to  allowing  the 
purchaser  at  the  foreclosure  sale  to  turn 
in  bonds  in  payment  proportionately 
may  be  worded  as  the  court  sees  fit,  and 
may  be  in  general  terms  with  power  re- 
served to  modify  it.  Provisions  in  the 
mortgage  relative  to  this  are  not  binding 
upon  the  court    Farmers'  L.  &  T.  Co. 
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tion  must  be  paid  in  cash  to  an  amount  ascertained  by  the  propor- 
tion which  the  sum  realized  by  the  foreclosure  bears  to  all  the 
bonds,  unless  such  sum  exceeds  the  amount  of  bonds,  in  which  case 
the  latter  are  paid  in  full,  principal  and  interest.^ 

§  888.  Limiting  the  time  within  which  landholders  may  come 
into  the  reorganization  —  Applications  during  that  time  —  Varying 
the  reorganization  agreement—  Trustees^  temporary  certificates.— 
The  usual  reorganization  agreement  specifies  a  certain  time  within 
which  any  stockholders  or  bondholders  who  desire  to  participate 
in  the  reorganization  may  do  so  by  depositing  their  securities  and 
signing  an  agreement.  This  provision  is  legal,  and  those  stock- 
holders or  bondholders  who  do  not  come  in  within  that  time  are 
excluded  from  the  reorganization.  They  are  entitled  to  their  pro- 
portion of  the  money  realized  from  the  foreclosure  sale  and  that  is 
all.^    But  where  a  bondholder  or  stockholder  has  applied  to  come 


V.  Green  B.,  etc.,  R  R,  6  Fed.  Rep.,  100 
(1881).  See  Sage  v.  Central  R  R,  99 
U.  S.,  335  (1878).  The  mortgage  itself 
often  provides  for  the  bonds  being  turned 
in  in  payment  Child  v.  N.  Y.,  etc.,  R 
R,  139  Mass.,  170. 

'  Brooks  V.  Vermont,  etc.,  R  R,  23 
Fed.  Rep.,  211  (1884). 

2  A  person  who  fails,  even  through  ig- 
norance, to  avail  himself  of  the  privilege 
to  take  part  in  a  reorganization  is  barred 
out  therefrom.  Landis  v.  Western  Pa. 
R  R,  19  Atl.  Rep.,  556  (Pa.,  1890).  Al- 
though $3,000,000  of  the  $5,500,000  com- 
plain as  to  the  plan  of  reorganization  in 
a  foreclosure  case  by  the  trustees  and 
petition  to  be  allowed  to  come  in,  yet 
the  court  will  refuse.  Skiddy  v.  Atlan- 
tic, etc.,  R  R,  3  Hughes,  330  (1878).  A 
bondholder  who  signs  the  reorganiza- 
tion agreement  but  does  not  deposit  his 
bonds  is  not  entitled  to  come  in.  Car- 
penter V.  Catlin,  44  Barb.,  75  (1865).  See, 
also,  Vatable  v.  New  York,  etc.,  R  R,  96 
N.  Y,  49  (1884) ;  Zebley  v.  Farmers',  etc., 
Co.,  N.  Y.  L.  J.,  July  1,  1889.  Thus 
where,  in  order  to  quiet  opposition  to  a 
foreclosure,  the  bondholders  offer  to  the 
stockholders  a  plan  of  reorganization 
whereby  the  foreclosure  is  to  proceed,  a 
sale  be  made,  a  new  corporation  formed 
to  take  the  property,  and  the  old  stock- 
holders to  be  allowed  to  come  in  if  they 


apply  within  a  certain  time,  and  this 
plan  is  carried  out,  a  stockholder  who 
had  no  knowledge  of  the  plan  until 
after  the  limited  time  had  expired  can- 
not compel  the  new  corporation  to 
admit  him.  His  remedy,  if  he  has  any, 
is  to  impeach  the  foreclosure.  Thorn- 
ton V.  Wabash  R'y  Co.,  81  N.  Y,  463 
(1880).  Where  part  of  bondholders  pur- 
chase at  foreclosure  sale,  the  other  bond- 
holders cannot  claim  the  right  to  par- 
ticipate in  the  purchase.  Vose  v.  Cow- 
drey,  49  N.  Y,  836  (1873).  Where  a 
member  of  a  syndicate  selling  property 
to  a  corporation  for  stock  delays  apply- 
ing for  his  part  thereof  until  the  com- 
pany is  reorganized,  and  then  reorgan- 
ized again,  an  assignee  of  a  part  of  his 
interest  cannot  claim  the  stock.  The 
delay  is  too  long  and  the  claim  indefi- 
nite. Zuccani  v.  Nacupoi,  etc.,  Co.,  61 
L.  T.  Rep.,  176  (1889) ;  affirmed,  60  id.,  23.. 
Where  the  corporation  offers  to  ex- 
change preferred  for  common  stock 
upon  the  payment  of  an  additional  sum 
of  money,  a  stockholder  who  delays  for 
thirty  years  to  avail  himself  of  the  priv- 
ilege cannot  claim  the  right  thereto. 
The  fact  that  the  corporation  had  taken 
in  some  of  the  common  stock  on  a  new 
basis  of  exchange  is  immaterial.  Hol- 
land V.  Cheshire  R'y,  34  N.  E.  Rep.,  306 
(Mass.,  1890). 
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into  the  reorganization  and  has  complied  with  the  requirements 
laid  down  in  the  ofiFer,  he  may  insist  upon  being  admitted,  unless 
he  has  been  guilty  of  laches.^ 


1  Equity  will  protect  and  enforce  an 
agreement  of  the  purchaser  at  the  fore- 
closure sale  to  allow  other  holders  of  se- 
curities to  participate  with  him  in  the 
purchasa  Cornell  v.  Utica,  etc.,  R  R 
Co.,  61  How.  Pr.,  184  (1881).  See,  also, 
Penn.  Trans.  Co.'s  Appeal,  101  Pa  St,  576 
(1882);  Sage  v.  Central  R  R  Co.,  99 
U.  S..  334  ( 1878);  Wetmore  v.  St.  Paul, 
etc..  R  R  Co.,  5  Dill.,  531  (1880);  S.  C,  3 
Fed.  Rep.,  177.  Where  upon  a  reor- 
ganization an  old  stockholder  is  wrong- 
fully refused  his  stock  in  the  new,  he 
may  recover  the  highest  market  price 
of  the  same  up  to  the  time  of  the  in- 
solvency of  the  corporation.  Reading, 
eta,  Co.  V.  Reading,  eta.  Works,  21  Atl. 
Rep.,  169  (Pa.,  1891).  Cf.  Schorestine  v. 
Iselin,  N.  Y.  L.  J.,  July  5,  1893.  A  full 
statement  of  the  details  of  a  plan  of  re- 
organization is  given  in  Riker  v.  Alsop, 
27  Fed.  Rep.,  251  (1886),  holding  that  a 
bondholder  who  has  assented  to  the 
plan  and  deposited  part  of  his  securities 
cannot  afterwards  be  excluded.  If  two 
Stockholders  agree  that  the  one  pur- 
chasing the  corporate  property  at  a 
foreclosure  sale  thereof  shall  allow  the 
other  to  participate  in  the  benefits  and 
profits  of  the  purchase,  and  the  pur- 
chaser refuses  to  live  up  to  the  agree- 
ment, the  other  may  collect  damages  at 
law.  Harris  v.  Davis,  44  Fed.  Rep., 
172  (1890).  Although  a  reorganization 
agreement  is  broken  and  violated  by 
the  party  who  buys  for  the  reorganizers, 
yet  one  of  them  cannot  on  that  account 
have  the  sale  set  aside  where  he,  with 
knowledge  of  the  facts,  delays  two  years 
in  making  his  application  and  does  not 
offer  to  bid  for  the  property  upon  a  re- 
sale any  more  than  the  price  for  which 
it  was  sold,  and  does  not  show  that  any 
one  else  would  bid  any  more,  and  the 
property  meantime  has  passed  into  the 
hands  of  a  new  corporation  and  bonds 
and  stock  issued  thereon.   Farmers',  etc.. 


T.  Co.  V.  Bankers',  etc.,  Tel.  Co.,  119 
N.  y.,  15  (1890).  See,  also,  Cox  v.  Stokes, 
N.  Y.  Supr.  Ct,  Spec.  T.,  March  31,  1888. 
Where  in  a  reorganization  scheme  one 
of  the  purchasers  makes  payment  by 
causing  the  reorganized  corporation  to 
make  the  payments  for  him,  the  court 
will  interfere  in  behalf  of  other  stock- 
holders. Huiskamp  v.  West,  47  Fed.  Rep., 
236  (1891).  A  purchase  of  a  railroad  by 
a  reorganization  committee  of  the  first- 
mortgage  bondholders  will  not  be  set 
aside  at  the  instance  of  its  second-mort- 
gage bondholders,  although  the  trust 
company  that  was  trustee  in  the  first  was 
also  trustee  in  the  second  mortgage, 
where  no  actual  fraud  was  alleged,  no 
offer  made  to  redeem,  no  claim  made  that 
the  property  was  sold  at  a  sacrifice,  no 
attempt  made  by  the  second-mortgage 
bondholders  to  intervene  in  the  suit,  no 
defense  to  the  foreclosure  suit  appears 
to  have  existed,  and  an  agreement  of 
the  purchaser  to  allow  the  second- 
mortgage  bondholders  to  participate  in 
the  reorganization  was  without  consid- 
eration, and  the  purchaser  was  not 
made  a  party  to  this  suit  Robinson  v. 
Iron  R'y,  135  U,  S.,  522  (1890).  Where 
the  stockholders  enter  into  an  agree- 
ment whereby  a  person  is  to  purchase 
at  foreclosure  sale  and  allow' them  to 
participate,  such  agreement  may  be  en- 
forced. Marie  v.  Garrison,  83  N.  Y.,  14 
(1880).  Where  a  reorganization  agree- 
ment does  not  specify  who  shall  bid,  but 
a  bondholder  does  bid  up  to  the  limit 
fixed  by  the  agreement,  and  an  outsider 
bids  more  and  takes  the  property,  but 
subsequently  turns  it  over  to  the  bond- 
holder who  had  bid,  other  bondholders 
cannot  enforce  the  reorganization  agree- 
ment where  they  had  refused  to  pay 
their  proportional  part  of  the  money 
paid  by  the  purchasing  bondholder  to 
liquidate  the  expenses  of  the  litigation 
and  the  proportional  amount  of  money 


Farmers',  etc.,    and  the  proportional 
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The  various  provisions  of  the  reorganization  agreement  are 
strictly  construed.  General  powers  in  behalf  of  the  committee  of 
reorganization  are  not  implied  and  express  powers  are  not  ex- 
tended by  construction.  Compliance  and  good  faith  are  exacted.' 
"Where  trustee's  certificates  are  issued  to  the  bondholders  or  stock- 


due  to  those  bondholders  who  did  not 
come  in.  Appeal  of  Fidelity,  etc.,  Co., 
106  Pa.  St.,  144  (1884). 

'  The  provision  that  a  majority  in  in- 
terest of  the  bondholders  might  alter 
the  plan  of  reorganization  is  strictly 
construed  and  does  not  authorize  a 
change  in  the  character  of  the  securi- 
ties to  be  issued.  Dutenhofer  v.  Adiron- 
dack R'y,  14  N.  Y.  Supp.,  558  (1891). 
Where  by  the  plan  of  reorganization 
assessments  on  the  stock  are  to  be  de- 
termined by  the  trustee  after  an  ex- 
amination of  certain  accounts,  etc.,  an 
assessment  will  be  set  aside  if  such  ex- 
amination by  the  trustee  is  perfunctory 
and  not  properly  made.  Gernsheira  v. 
Olcott,  N.  Y.  L.  J.,  May  21,  1890.  The 
prior  phases  may  be  found  in  Develop- 
ment Company  v.  Railway  Company,  27 
Fed.  Rep.,  344 ;  Steamship  Company  v. 
Railway  Company,  32  Fed.  Rep.,  525 ; 
Gernsheim  v.  Olcott,  7  N.  Y.  Supp.,  872 ; 
reversed  in  10  N.  Y.  Supp.,  438.  A  re- 
organization committee,  under  a  clause 
giving  it  power  to  arrange  details,  may 
provide  that  bonds  shall  be  payable  on 
or  before  maturity.  Lehigh,  etc,  Co.  v. 
Central  R  R,  34  N.  J.  Eq.,  88  (1881). 
Under  a  reorganization  agreement  the 
committee  may  turn  out  to  the  old  bond- 
holders $994,000  of  the  whole  $2,000,000 
of  stock,  leaving  $1,006,000  unissued 
stock,  instead  of  turning  out  the  whole 
$2,000,000  of  stock,  where  the  agreement 
gives  them  final  construction  of  its  terms, 
there  being  no  bad  faith  in  the  matter. 
White  V.  Wood,  129  N.  Y.,  527  (1892).  The 
lower  court  held  that  where  the  purchas- 
ing committee  are  to  organize  a  new  cor- 
poration and  distribute  its  stock  among 
the  old  bondholders,  it  is  a  breach  of  trust 
for  them  to  distribute  less  than  half  of  the 
stock,  leaving  the  rest  unissued.    Their 
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powers  to  modify  the  reorganization 
agreement  refer  only  to  incidental  mat- 
ters. A  bondholder  may  recover  from 
the  trustees  the  value  of  his  bonds.  Id., 
13  N.  Y.  Supp.,  631  (1891).  A  reorgani- 
zation plan,  to  be  valid  if  assented  to  by 
all  bondholders  by  a  certain  date,  is  void 
and  binds  no  one  if  ail  do  not  come  in 
by  that  date.  Martin  v.  Somerville,  etc., 
Co.,  27  How.  Pr.,  161  (U.  S.  C.  C,  1863). 
The  subscribers  to  the  reorganization 
fund  may  compel  the  committee  to  ac- 
count for  the  subscriptions.  Where  the 
plan  contemplated  the  consolidation  of 
two  railroads,  and  of  three  if  the  third 
obtained  legislative  consent  thereto,  an 
advance  of  the  reorganization  funds  to 
such  third  road,  which  never  obtains 
such  legislative  consent,  is  a  breach  of 
trust,  and  the  committee  are  liable  for 
the  funds  so  advanced.  Gould  v.  Seney, 
9  N.  Y.  Supp.,  818  (1890).  If  there  is  a 
material  change  made  in  the  terms  of  a  • 
reorganization  agreement,  a  subscribing 
bondholder  may  withdraw.  Miller  v. 
Rutland,  etc.,  R  R,  40  Vt,  399.  A  bond- 
holder cannot  set  aside  a  contract  made 
by  the  reorganization  committee  where 
the  committee  was  authorized  to  take 
action  for  a  reorganization,  and  for  the 
payment  of  outstanding  obligations,  and 
such  committee  agreed  to  issue  to  cer- 
tain contractors  a  part  of  the  bonds  and 
stock  of  a  new  corporation  to  be  or- 
ganized for  the  purpose  of  purchasing 
the  property,  even  though  it  is  alleged 
that  some  of  the  obligations  so  paid 
were  debts  owned  by  members  of  the 
cotpmittee,  and  that  other  obligations 
were  fictitious  in  whole  or  in  part,  no 
fraud  being  proved.  No  cause  of  ac- 
tion is  shown  as  against  contractors. 
Brooks  V.  Dick,  135  N.  Y,  652  (1892). 


CH.  Lll.]  KEOEGANIZATIONS.  [§  889. 

holders  in  exchange  for  their  securities,  the  certificate  is  consid- 
ered the  same  as  the  stock  or  bonds.^ 

§  889.  Reorganization  in  accordance  ivitli  and  under  a  statute. — 
As  will  be  shown  hereafter  a  new  railroad  corporation  which  pur- 
chases directly  or  indirectly  the  railroad  and  property  of  an  insolv- 
ent railroad  company  at  a  foreclosure  sale  does  not  purchase  and 
succeed  to  the  various  special  powers  and  privileges  of  the  old  cor- 
poration. The  only  things  that  pass  by  the  sale  are  the  railroad, 
property  and  right  to  operate  the  railroad.  But  it  often  happens 
that  valuable  powers  and  privileges  exist  under  the  old  charter 
and  that  the  new  corporation  desires  to  succeed  to  them  also. 
Hence  many  of  the  states  have  passed  statutes  conferring  on  the 
reorganized  company  all  the  powers  and  privileges  of  the  old  com- 
pany. These  statutes  also  provide  that  such  of  the  bondholders 
and  stockholders  as  apply  to  give  up  their  holdings  in  the  old  com- 
pany and  take  in  place  thereof  holdings  in  the  reorganized  com- 
pany shall  be  allowed  so  to  do.  Generally  the  statute  prescribes 
the  procedure  to  be  followed  in  allowing  the  stockholders  of  the 
old  corporation  to  become  members  of  the  new  corporation.  Where 
such  a  procedure  is  prescribed  and  a  newspaper  advertisement  is 
made  as  required  by  statute,  limiting  the  time  within  which  the 
old  stockholder  must  apply  for  admission  into  the  new  corpora- 
tion, a  stockholder  of  the  old  corporation  who  fails  to  apply  within 
the  prescribed  time  is  barred  of  all  right  to  come  into  the  new  cor- 
poration, and  a  court  of  equity  cannot  give  him  any  relief.^ 

•  Where  stock  is  deposited  with  a  N.  Y.,  49  (1884),  the  court  saying :  "  It 
trustee  for  purposes  of  reorganization,  would  lead  to  intolerable  inconvenience, 
and  transferable  certificates  are  issued  confusion  and  difficulty  if  the  stock- 
therefor  by  the  trustee,  a  claimant  of  holders  of  the  old  company  could  in 
stock  which  another  person  has  depos-  such  a  case  take  their  own  time  to  as- 
ited,  and  for  which  such'  other  person  sent  to  the  plan  of  reorganization,  and 
has  the  trustee's  certificate,  cannot  com-  to  assert  their  right  to  become  members 
pel  the  ti'ustee  to  deliver  up  the  stock  of  the  new  company  upon  such  facts  as 
until  the  trustee's  certificate  is  returned,  they  would  be  able  to  establish  in  a 
even  though  the  party  holding  it  is  a  court  of  equity."  Reversing  11  Abb. 
party  defendant  Bean  v.  American  L.  N.  C,  133.  Concerning  the  New  York 
&  T.  Co.,  123  N.  Y.,  633  (1890).  Where  statutes  on  reorganization,  see,  also, 
upon  reorganization  the  committee  Pratt  v.  Munson,  84  N.  Y.,  583  (1881). 
issue  transfei'able  certificates  exchange-  For  various  statutes  relative  to  reorgan- 
able  into  stock  of  the  new  corporation  izations,  see  Jones  on  Corporate  Bonds, 
when  it  is  formed,  the  new  corporation  etc.,  g  698.  A  bondholder  who  partici- 
is  liable^for  allowing  an  exchange  by  a  pates  in  a  reorganization  under  the 
person  to  whom  a  trustee  has  illegally  Maine  statutes  may  enjoin  an  excessive 
transferred  the  certificates  issued  to  him.  issue  of  the  reorganization  securities  to 
Mobile,  etc.,  E'y  v.  Humphries,  7  S.  Rep.,  another  bondholder.  Lincoln  Nat'l  Bank 
532  (Miss.,  1890).  v.  Portland,  19  Atl.  Rep.,  103  (Me.,  1889). 

^Vatable  u  N.  Y.,  etc.,  E,  R.  Co.,  96  Where  reorganization  is  under  a  statute 
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In  England  there  is  no  such  thing  as  the  foreclosure  of  a  railroad 
mortgage.  A  plan  of  reorganization  is  submitted  to  the  court 
upon  the  application  of  a  certain  part  of  the  interested  persons, 
and  if  the  court  approves  of  the  plan  it  is  binding  upon  all  stock- 
holders and  creditors.  This  is  a  statutory  reorganization  pure  and 
simple.  It  is  simple,  effective,  and  in  the  end  is  substantially  the 
same  as  American  reorganizations,  except  that  the  latter  involve 
prolonged  litigation,  delay,  expense  and  loss  out  of  any  proportion 
to  the  results  effected.'  The  English  decisions  on  the  statutes  for 
reorganizations  are  instructive  and  are  given  in  the  notes  belovv.^ 


whereby  mortgages  of  the  reorganized 
company  are  to  be  subordinate  to  all 
subsequent  judgments  of  a  certain  class, 
such  a  judgment  has  no  precedence  if 
the  reorganized  company's  mortgage 
has  been  foreclosed  and  sale  made  be- 
fore such  judgment.  Reorganization 
need  not  be  under  the  statute.  Jeffrey 
V.  Moran.  101  IT.  S.,  285  (1879). 

1  See  Cook  on  The  Corporation  Prob- 
lem, p.  65. 

2  A  reorganization  by  a  transfer  of  all 
the  assets  to  a  new  company  on  the  ap- 
proval of  the  court  is  allowed  by  statute 
in  England,  and  a  dissenting  stockholder 
cannot  prevent  it  Nicholl  v.  Eberhardt 
Co.,  61  L.  T.  Rep.,  489  (1889) ;  Re  Callao 
Bis.  Co.,  id.,  534  A  person  having  the 
right  to  take  part  in  a  reorganization 
and  not  doing  so,  but  objecting  thereto, 
cannot  long  subsequently  after  the  stock 
has  risen  bring  suit  to  be  allowed  to 
take  stock,  under  the  English  act  Wes- 
ton V.  New  Guslon,  etc.,  Co.,  60  L.  T. 
Rep.,  805  (1889).  Reorganization  may 
be  compelled  in  England  on  a  certain 
vote  and  with  the  approval  of  the  court, 
and  even  the  secured  creditors  may  be 
compelled  to  take  stock  in  payment  Re 
Empire,  etc.,  Co.,  63  L.  T.  Rep.,  493  (1890). 
For  an  instance  and  full  discussion 
of  a  plan  of  reorganization  opposed 
by  unsecui:ed  creditors,  but  approved 
by  the  court,  see  Re  East,  etc.,  Co., 
62  L.  T.  Rep.,  239  (1890).  Where 
a  plan  of  voluntary  reorganization  is 
adopted  and  carried  out,  a  party  who 
refuses  to  go  into  it  cannot  claim 
that  creditore   prior  to  him  have  lost 


such  priority  by  reason  of  their  accept- 
ing subordinate  securities  under  the  re- 
organization scheme.  He  cannot  take 
advantage  of  that  fact  Stevens  v.  Mid- 
Hants  R'y,  L.  R.,  8  Ch.,  1064  (1873). 
Where,  upon  a  voluntary  dissolution  of 
a  corporation,  a  reorganization  scheme 
is  carried  out  by  which  the  property  is 
turned  over  to  a  new  company  for  its 
shares,  and  a  reasonable  time  is  fixed 
within  which  the  old  stockholders  must 
exercise  their  option  to  take  stock  or 
have  it  sold  by  the  liquidator,  a  stock- 
holder cannot  exercise  his  option  after 
that  time,  although  he  was  ignorant  of 
the  whole  matter,  nor  can  he  have  the 
scheme  set  aside.  Postlewaite  v.  Port 
Philip,  etc.,  Co.,  63  L.  T.  Rep.,  60  (1889); 
Weston  V.  New  Guston  Co.,  id.,  275.  As 
to  the  rights  of  creditors,  see,  also,  Re 
Cambrian  R'y,  L.  R.,  3  Ch.,  278  (1868) ; 
Re  Devon,  eta,  R'y,  L.  R,  6  Eq.,  610 
(1868) ;  London,  etc.,  Assoc,  v.  Wrexham, 
etc.,  R'y,  L.  R.,  18  Eq.,  566  (1874).  Con- 
cerning the  provision  in  the  English 
statutes  for  buying  out  dissenting  stock- 
holders by  paying  an  amount  fixed  by 
arbitrators,  see  Re  Mysore,  etc.,  Co..  61 
L.  T.  Rep.,  453  (1889).  For  a  case  of -a 
complicated  reorganization  under  the 
English  statutes,  see  Re  The  Neath,  etc., 
Co.,  66  L  T.  Rep.,  40  (1892).  In  the  case 
Re  Alabama,  eta,  R'y  Co.,  68  L.  T.  Rep., 
578  (1890) ;  afifd,  64  id.,  137,  a  reorgan- 
ization scheme  was  approved  by  the 
court  and  became  effective,  although  it 
deprived  former  debenture  holders  of 
their  security.  The  property  of  the  com- 
pany consisted  of  stock  in  American 
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In  Canada  also  the  statutes  provide  that  upon  corporate  insolv- 
ency a  certain  proportion  of  the  security-holders  may  agree  upon  a 
plan,  subject  to  the  approval  of  the  court,  whereby  the  interests  of 
all  tlae  security-holders  may  be  arbitrarily  reduced  in  value.  This 
is  legal  and  binds  all  parties.'  Even  in  the  United  States  if  a  leg- 
islature authorize  a  reorganization  without  foreclosure,  and  the 
bondholders  are  given  a  certain  time  to  consent,  those  who  do  not 
act  within  that  time  are  held  to  have  assented.^  After  a  strict 
foreclosure  the  legislature  may  authorize  the  trustee  to  convey  the 
property  to  a  new  corporation  on  certain  terms.  All  the  bondhold- 
ers and  stockholders  are  bound.' 

§  890.  Status  of  a  purchaser  of  the  property  at  foreclosure  sale  — 
He  tahes  the  property  free  from  claims  of  unsecured  creditors  and 
the  contracts  and  liabilities  of  the  old  company  —  His  duty  as  to 
completing  and  operating  tlie  road  —  He  may  operate  the  road,  hut 
does  not  succeed  to  the  corporate  existence  —  Exemptions  from,  taxa- 
tion —  The  purchaser  talces  with  notice  of  certain  claims. —  The 
foreclosure  cuts  off  the  rights  of  the  unsecured  creditors  as  well  as 
the  stockholders  of  the  old  company.  Junior  liens  are  also  cut  off. 
The  purchaser  takes  the  property  free  and  clear  of  all  claims  and 
debts  excepting  liens  subject  to  which  he  buys.^  He  is  not  liable  for 
the  debts  of  the  old  company,  unless  he  purchases  expressly  subject 
to  those  debts.' 

railroad  companies,  the  purpose  being  lation  of  the  by-laws  of  the  compaDy. 
to  acquire  the  control  of  the  American  Brown  v.  Republican,  etc..  Mines,  55 
companies.  The  scheme  of  reorganizar  Fed.  Rep.,  7  (Col.,  1893). 
tion  is  given  in  the  report  The  approval  i  Canada  Southern  R'y  Co.  v.  Geb- 
of  the  court  was  in  accordance  with  the  hard,  109  U.  S.,  537  (1883).  See,  also, 
statute.  A  reorganization  under  the  §  888,  supra,  notes. 
English  statute  will  not  be  sustained  as  ^  GilfiUan  v.  Union  Canal  Co.,  109 
against  American  stockholders,  where  U.  S.,  401  (1883).  The  legislature  may 
the  entire  business  of  the  English  com-  by  statute  allow  stockholders  to  vote  on 
pany  is  to  own  and  work  American  a  plan  to  relieve  the  corporation  from 
mines,  and  the  by-laws  of  the  company  its  embarrassments,  and  may  prescribe 
provide  for  a  longer  notice  than  is  sped-  that  votes  not  cast  within  three  months 
fied  in  the  English  statute.  The  notice  shall  be  counted  in  the  afiSrmative. 
of  the  meeting  to  reorganize  not  having  Union  Canal  Co.  v.  GilfiUan,  93  Pa.  St.,  95. 
reached  the  American  stockholders  in  ^  Gates  v.  Boston,  etc.,  R  R,  53  Conn., 
time  to  attend  the  meeting,  the  Ameri-  333  (1885);  Middletown  v.  Same,  id.,  351. 
can  courts  will  not  sustain  the  reorgan-  *  See  g§  860  and  669,  supra. 
ization.  Br6wn  v.  Republican,  etc.,  '  See  §  643,  supra.  A  tax  on  the  cap- 
Mines,  55  Fed.  Rep.,  7  (Col.,  1893).  The  ital  stock  is  a  tax  on  personalty,  and  is 
American  stockholders  in  an  English  cut  off  by  a  foreclosure  of  a  mortgage 
company  organized  to  own  and  work  executed  and  i-ecorded  before  the  tax 
mines  in  America  may  by  suit  in  an  was  levied.  The  purchaser  at  the  fore- 
American  court  cause  to  be  set  aside  a  closure  sale  takes  the  property  free  from 
reorganization  made  in  England  in  vio-  such  tax.    Cooper  v.  Corbin,  105  III.,  824 
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The  legislature  may  prescribe  that  a  purchaser  at  the  foreclosure 
sale  of  a  railroad  shall  be  liable  for  the  debts  and  obligations  of  that 
road,i  but  the  legislature  cannot  release  the  former  company  from 
such  obligations.^  The  purchaser  is  not  bound  to  carr^'^  out  the  con- 
tracts which  the  mortgagor  made,  unless  he  accepts  and  adopts 
such  contracts.'    Where  the  purchaser  ratifies  a  contract  previ- 

etc,  R'y.  25  Wis.,  46  (1869);  Smith  v. 
Chicago,  etc.,  R'y,  18  Wis.,  17  (1864); 
Penn.  Trans.  Co.  Appeal,  101  Pa.  St.,  576 
(1883) ;  also  §  669,  supra. 

1  St  Louis,  etc.,  R  R  v.  Miller,  43  III, 
199  (1867);  County  Com'rs  Case,  143 
Mass.,  434  (1887) ;  Hatcher  v.  Toledo,  etc., 
R.  R,  63  111.,  477  (1873),  where  the  stat- 
ute was  construed  not  to  have  a  retro- 
active effect. 

2  Brufifett  V.  Great,  etc.,  R.  R,  35  111., 
353  (1861). 

'The  purchaser  at  foreclosure  sale  who, 
instead  of  abandoning  a  leasehold  right 
which  the  mortgagor  possessed,  took 
possession  of  the  leased  railroad  and 
operated  it,  is  liable  for  the  rental  while 
in  possession,  but  may  abandon  the 
property  at  any  time.  By  agreement 
between  lessor  and  lessee  the  rental  may 
be  reduced  and  the  mortgagee  not  yet  in 
possession  cannot  complain.  Frank  v. 
N.  Y.,  etc.,  R  R,  133  N.  Y.,  197  (1890). 
A  lease  made  by  the  mortgagor  pending 
foreclosure  may  be  repudiated  by  the 
purchaser  at  the  foreclosure  sale.  Ac- 
cepting rent  for  thirty  days  is  no  waiver. 
Farmers'  L.  &  T.  Co.  v.  Chicago,  etc., 
R'y,  44  Fed.  Rep.,  653  (1890).  As  to  leases, 
see,  also,  §§  873-875.  The  purchaser  of 
a  railroad  at  a  foreclosure  sale  is  not 
bound  to  perform  its  conti'act  to  con- 
struct a  siding  or  branch  road.  Hoard 
V.  Chesapeake,  etc.,  R'y,  133  U.  S.,  333 
(1887).  Where  the  purchaser  of  a  rail- 
road on  foreclosure  confirms,  ratifies 
and  adopts  a  telegraph  contract  made 
by  the  old  company  he  is  bound  by  it 
Western,  etc.,  T.  Co.  v.  Atlantic,  etc.,  T. 
Co.,  7  Biss.,  367  (1877).  The  purchaser  of 
a  railroad  and  franchises  at  an  execution 
sale  takes  it  free  from  any  contract  to 
maintain  a  depot  at  a  certain  place. 
Gulf,  etc..  R'y  v.  Newell,  11  S.  W.  Rep., 


(1883).  Cf.  Osterberg  v.  Union  T.  Co.,  93 
U.  S.,  434  (1876).  The  purchasers  at  fore- 
closure sale  take  subject  to  a  debt  cre- 
ated by  order  of  the  court  for  the  pur- 
pose of  purchasing  rolling  stock;  the 
rolling  stock  being  part  of  the  property 
sold  at  the  foreclosure  sale.  "  The  court 
was  not  divested  of  its  power  and  duty 
of  managing,  the  property  by  reason  of 
a  sale  which  the  purchasers  delayed  or 
neglected  for  many  years  to  complete." 
The  debt  created  for  rolling  stock  will 
be  paid  out  of  the  proceeds  of  the  sale, 
unless  bonds  are  turned  in  in  payment ; 
in  the  latter  case  the  purchasers  must 
pay  such  debt  Vilas  v.  Pag^  106  N.  Y., 
439  (1887).  Where  in  the  decree  of  sale 
to  a  reoi-ganization  company  it  is  ex- 
pressly provided  that  the  old  indebted- 
ness is  not  out  off,  the  new  company  is 
liable  for  breach  of  warranty  of  title  by 
the  old  company.  Wood  v.  Dubuque, 
etc.,  R.  R,  38  Fed.  Rep.,  910  (1886).  Un- 
secured creditors  who  are  given  an  op- 
portunity to  come  into  the  reorganiza- 
tion, but  do  not  do  so,  are  also  cut  off 
entirely  by  the  foreclosure.  Hancock  v. 
Toledo,  etc.,  R.  R,  11  Biss.,  148.  The 
purchaser  is  not  liable  for  accidents 
which  occurred  after  the  sale,  but  be- 
fore the  consummation  of  the  sama 
Stratton  v.  European,  etc.,  R'y,  74  Ma, 
483  (1883).  The  purchaser  at  the  fore- 
closure sale  is  not  liable  for  the  debts 
or  obligations  of  the  company  which 
has  been  foreclosed.  Menasha  v.  Mil- 
waukee, etc.,  R  R,  53  Wis.,  414  (1881) ; 
Cook  V.  Detroit,  etc.,  R'y,  43  Mich.,  349 
(1880);  Hopkins  v.  St  Paul,  etc.,  R  R,  3 
Dill.,  396  (1873);  Secombe  v.  Milwaukee, 
etc.,  R  R,  3  Dill.,  469  (1873) ;  Gilman  v. 
Sheboygan,  etc.,  R  R,  37  Wis.,  317 
(1875);  Vilas  v.  Milwaukee,  etc.,  R'y,  17 
Wis.,  497  (1863) ;  Wright  v.  Milwaukee, 
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ously  made  with  the  company,  such  contract  has  been  held  to  con- 
tinue and  not  to  be  affected  by  the  foreclosure  proceedings.*  The 
new  company  may  assume  such  obligations  as  it  desires.^  But  a 
contract  to  assume  such  obligations  does  not  arise  from  the  acts  of 
the  secretary  of  the  company.' 

A  purchaser  at  a  foreclosure  sale  of  a  system  of  railroads  is  not 
bound  to  pay  underlying  mortgages  on  separate  divisions  before 
taking  possession.^ 

If  the  purchaser  with  the  consent  of  the  court  delays  the  com- 
pletion of  his  purchase,  the  income  during  that  time  coming 
in  to  the  receiver  goes  to  the  receiver's  fund  and  not  to  the  pur- 
chaser.' 

Where  a  company  owing  debts  allows  a  foreclosure  of  a  mort- 
gage, and  buys  in  the  property  and  holds  it  secretly  in  the  name 
of  a  trustee,  an  execution  may  be  levied  on  it  by  a  judgment  cred-' 
iter  of  the  company.^  The  decree  of  foreclosure  may  leave  the 
purchaser  at  foreclosure  sale  liable  for  part  or  all  of  the  debts,'  or 
for  receiver's  certificates.^  Although  the  purchaser  is  bound  to  pay 
outstanding  claims,  yet  the  court  will  first  pass  upon  them.  It  will 
enjoin  a  suit  in  the  state  court  relative  thereto.' 

A  purchaser  at  a  foreclosure  sale  takes  the  rolling  stock,  but  not 
the  money  and  surplus  earnings  in  the  receiver's  hands.  These 
belong  to  the  bondholders  or  general  creditors.'"    A  purchaser 

342  (Tex.,  18S9).    The  purchaser  at  fore-  the  payment  of  taxes  and  interest  on 

closure  sale  is  not  liable  on  an  agree-  underlying  mortgages,   but  the    court 

ment  to  pay  part  of  the  cost  of  a  station,  may  vary  the  amount  to  be  paid  to  a 

even  though  he  continues  to  use  that  particular  division.  Debts  for  labor,  etc., 

station.   The  agreement  of  the  purchas-  have  a  preference,  and  are  a  lien  on  the 

ers  to  sec  aside  a  certain  sum  for  small  whole  system,  though  incurred  by  one 

claims  gives  no  right  to  any  particular  division.    Id. 

claimant.    Mayer  v.  Foi-t  Wayne,  etc.,  » Osterberg   v.  Union  Trust  Co.,    93 

Co.,  31  N.  E.  Rep.,  567  (Ind.,  1893).    The  U.  S.,  434  (1876).    If  the  mortgagee  as- 

question  of  what  the  purchaser  takes  by  sents  to  release  certain  property  and  it 

his  purchase  and  what  he  takes  subject  is  sold,  and  is  not  included  in  the  fore- 

to  is  also  considered  elsewhere.     See  closure  sale,  the  purchaser  is  not  en- 

§§859,860.  titled  to  that  fund.    Id. 

1  Western  U.  Tel.  Co.  v.  Atlantic,  etc.,  6  State  v.  McBride,  15  S.  W.  Rep.,  72 

Tel.  Co.,  7  Biss.,  867  (1877).  (Mo.,  1891). 

2Lake,  etc.,  R'y  f.  Griffln,  93Ind.,  487  'Wood  v.   Dubuque,   etc.,   R.   R.,  28 

(1883>;  Taylor  v.  Atlantic,  etc.,  R.  R.,  57  Fed.  Rep.,  910  (1886). 

How.  Pr.,  36  (1878).  « See    ch.   LI,   supra;    Central   Nat'l 

"  American,  etc.,  R'y  v.  Miles,  52  111.,  Bank  v.  Hazard,  30  Fed.  Rep.,  484  (1887). 

174  (1869).  9  Jesup  v.  Wabash,  etc.,  R'y,  44  Fed. 

4  Central  T.  Co.  v.  Wabash,  etc.,  R'y,  30  Rep.,  668  (1890). 

Fed.  Rep.,  333  (1887).     The  income  dur-  'O  Strang  v.  Montgomery,  etc.,  R.  R.,  8 

ing  receivership  will  be  apportioned  for  Woods,  613  (1879). 
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at  the  foreclosure  sale  may  contest  the  validity  of  a  prior  mort- 
gage.^ 

The  purchaser  is  not  liable  in  damages  for  accidents  occurring 
while  the  old  company  or  receiver  was  in  possession  unless  he  pur- 
chased the  property  expressly  subject  to  such  damages.^ 


1  Hackensack,  etc.,  Co.  v.  De  Kay,  36 
N.  J.  Eq.,  548  (1883). 

2  A  purchaser  who  takes  subject  to 
liens  must  pay.  -  Swann  v.  Wright's 
Ex'r,  110  U.  S.,  590  (1884).  Where  the 
purchaser  takes  a  deed  subject  to  liabili- 
ties incurred  during  the  receivership, 
the  mortgagee  of  the  purchaser  takes 
subject  to  the  same  liabilities.  Central 
Trust  Co.  V.  Sloan,  65  Iowa,  655  (1885). 
A  statute  allowing  the  purchasers  at 
foreclosure  sale  to  organize  as  a  corpo- 
ration which  shall  have  all  the  powers 
of  the  old  corporation  does  not  render 
the  new  corporation  liable  for  the  debts 
of  the  old.  Morgan  County  v.  Thomas, 
76  IlL,  120  (1875).  Although  the  pur- 
chaser of  a  road  is  vested  with  all  the 
corporate  power  of  the  mortgagor  cor- 
poration, yet  damages  for  an  accident 
occurring  after  the  purchase  cannot  be 
collected  from  him  in  a  suit  brought 
against  the  old  corporation.  Wellsbor- 
ough,  etc.,  Co.  V.  Griffin,  57  Pa.  St,  417 
(1868);  Metz  v.  Bulfalo,  etc.,  R.  E.,  58  N. 
Y.,  61  (1874).  The  court  in  confirming  a 
sale  on  foreclosure  may  insert  a  provis- 
ion that  the  purchaser  shall  be  liable  for 
all  liabilities  incurred  during  the  receiv- 
ei-ship.  The  purchaser  is  bound  by  such 
a  provision.  Farmers'  L.  &  T.  Co.  v. 
Central  R  R.,  5  McCrary,  421  (1883); 

.  Schmid  v.  N.  Y.,  etc.,  K.  E.,  33  Hun.  335 
(1884).  Where  the  court,  upon  confirm- 
ing a  sale  of  the  property  and  discharg- 
ing the  receiver,  retains  the  suit  in  order 
to  provide  for  damage  suits,  and  makes 
an  order  that  the  damages  shall  be  a  lien 
upon  the  property,  the  property  will  be 
subject  thereto  even  in  the  hands  of  the 
purchaser.  Farmers'  L.  &  T.  Co.  v. 
Central  R.  R.,  17  Fed.  Rep.,  758  (1883). 
Where  the  party  purchasing  at  fore- 
closure sale  takes  expressly  subject  to 
liabilities  incurred  during  the  receiver- 


ship, such  liabilities  may  be  enforced 
against  him.  Sloan  v.  Central  Iowa  R'y, 
62  Iowa,  728  (1883).  Where  an  injury 
is  done  during  the  receivership  and  after- 
wards the  property  is  sold  under  fore- 
closure and  the  grantee  takes  subject  to 
liability  for  all  disabilities  incurred  dur- 
ing the  receivership,  the  remedy  of  the 
person  injured  is  not  by  a  bill  in  equity 
against  the  grantee.  Brown,  Adm'r,  v. 
Wabash  R'y,  96  111.,  297  (1880).  Where 
the  receiver  has  been  discharged  and 
the  purchaser  placed  in  possession  sub- 
ject to  liabilities  incurred  during  the  re- 
ceivership, the  court  will  try  the  cases 
with  or  without  a  jury  according  to  the 
claim,  upon  notice  to  the  purchaser,  and 
if  the  purchaser  does  not  pay  the  amount 
will  sell  the  property  itself.  Farmers' 
L.  &  T.  Co.  V.  Central  R  R,  2  McCrary, 
181  (1881).  Receivers  are  not  liable  for 
the  loss  of  baggage  where  such  loss  oc- 
curred after  the  property  had  been 
deeded  and  presumably  delivered  to  the  ' 
purchaser  at  foreclosure  sale.  Corser  v. 
Russell,  20  Abb.  N.  C,  316  (1887).  After 
a  receiver  has  been  dischaj-ged  he  is  not 
liable  for  damages  accruing  during  his 
receivership,  although  he  may  continue 
liable  for  any  personal  fault  The  pur- 
chaser of  property  at  a  foreclosure  sale 
is  not  liable  for  damages  occurring  dur- 
ing a  receivership.  But  where  the  pur- 
chaser gives  a  bond  of  indemnity  to  the 
receiver,  this  bond  inures  to  the  benefit 
of  persons  damaged  during  the  receiv- 
ership. Although  a  receiver  has  been 
discharged,  yet  damages  occurring  dur- 
ing the  receivership  are  a  lien  on  the  in- 
come received  during  the  receivership. 
Ryan  v.  Hays,  62  Tex.,  42  (1884).  The 
new  company  operating  the  road  and 
also  the  purchasing  committee  may  be 
jointly  liable  for  accidents  occurring 
after  the  purchase  but  before  a  final 
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Where  the  old  company  had  completed  but  part  of  its  road,  and 
this  part  was  sold  under  foreclosure,  the  purchaser  is  not  bound  to 
go  on  and  complete  the  whole  road ; '  but  it  must  obey  an  order  of 
the  court  against  the  old  company  that  the  whole  road  be  oper- 
ated.^ It  is  clearly  established  that  the  purchasers  at  the  foreclos- 
ure sale  do  not  succeed  to  the  corporate  qapacity  and  franchise  of 
the  old  corporation ; '  but  the  purchaser  succeeds  to  the  right  to 
operate  the  road  and  collect  tolls.* 

An  exemption  from  taxation  contained  in  the  old  charter  does 
not  pass  to  the  new  corporation,  even  though  it  succeeds  to  the 
rights  of  the  old,  unless  the  legislature,  by  the  words  used,  showed 
a  clear  intent  that  the  exemption  should  continue.  The  reason  of 
this  rule  is  that  exemptions  from  taxation  are  not  favored  by  the 
courts.' 

The  reorganized  company  is  not  a  hona  fide  purchaser  of  the 
proi)erty.  It  is  bound  to  take  notice  of  all  equities  connected  with 
the  property.*    So,  also,  a  mortgagee  of  the  purchasing  company  is 


carrying  out  of  the  decree.  Lockhart  v. 
Little  Rock,  etc.,  R.  R.,  40  Fed.  Rep.,  631 
(1889).  Where  a  mortgage  on  a  plank- 
road  is  foreclosed  and  the  property  is 
purchased  by  an  individual,  damages 
for  an  accident  occurring  subsequently 
while  he  is  operating  it  cannot  be  re- 
covered from  the  old  company.  Wells- 
borough,  etc.,  Co.  V.  Griflin,  57  Pa,  St, 
417  (1868).  The  purchasers  at  the  fore- 
closure sale  are  liable  for  damages  done 
by  the  railroad,  the  same  as  common 
carriers  are.  Rogers  v.  Wheeler,  43  N. 
Y.,  598  (1871).    , 

'Where  a  railroad  company  mort- 
gages such  part  of  its  road  as  is  com- 
pleted, and  the  mortgage  is  foreclosed, 
the  purchasers  are  not  bound  to  go  on 
and  complete  the  road.  Failure  on  their 
part  to  complete  it  is  no  defense  to  an 
action  on  a  subscription,  Chartiers  R'y 
V.  Headgens,  85  Pa.  St.,  501  (1877). 

'  A  purchaser  of  a  road  at  foreclosure 
sale  in  the  federal  court  must  obey  a 
decree  in  the  state  court  against  the  old 
company  ordering  it  to  operate  the 
whole  of  its  line.  State  v.  Iowa,  etc., 
R'y,  50  N.  W.  Rep.,  280  (Iowa,  1893). 

'  See  §  790,  supra. 

*U. 

"See   oh,    XXXIV,   supra.     Exemp- 
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tion  from  taxation  does  not  pass  to  the 
succeeding  corporation.  Louisville,  etc., 
R  R.  V.  Palmer,  109  U.  S.,  244  (1883) ; 
Memphis,  etc.,  R.  R  w.  Railroad  Com'rs, 
112  U.  S.,  609  (1884).  An  exemption 
from  taxation  of  a  corporation  does  not 
pass  to  a  company  succeeding  to  all  of 
its  "franchises,  rights  and  privileges." 
Chesapeake,  etc.,  R'y  v.  Miller,  114  U.  S., 
176  (1885).  See,  also,  Picard  v.  East 
Tenn.,  etc.,  R  R  Co.,  130  U.  S.,  637 
(1889).  A  purchaser  at  a  mortgage  sale 
does  not  take  the  property  with  an 
exemption  from  taxation  given  by  the 
old  chai'ter.  State  v.  Chicago,  etc.,  R'y, 
14  S.  W.  Rep.,  522  (Mo.,  1886). 

s  A  reorganization  company  to  which 
the  foreclosed  property  is  deeded  is  not 
a  bona  fide  purchaser  of  the  property  as 
against  judgment  creditors  of  the  in- 
solvent corporation.  Frazier  v.  East 
Tenn.,  etc.,  R  R,  12  S.  W.  Rep.,  587 
(Tenn.,  1889).  Where  the  purchasers  of 
a  road  pay  only  a  part  of  the  purchase 
price  and  then  deed  the  property  to  a 
new  corporation,  the  latter  takes  it  sub- 
ject to  a  purchase-money  lien.  North 
Car.  R  R  w  Drew,  3  Woods,  691  (1879). 
A  fractional  interest  in  a  reorganization 
will  be  protected  by  the  courts  as  a  lien 
prior  to  the  reorganization  mortgage. 
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chargeable  in  certain  cases  with  notice  of  the  facts.^  Although 
the  new  company  is  given  all  the  property,  rights  and  privileges 
of  the  old  company,  j'et  it  is  a  new  corporation.^  Yet  irregular- 
ities in  the  organization  of  the  new  company  are  not  fatal  to  the 
organization,  even  where  they  would  be  fatal  in  the  case  of  a  cor- 
poration organized  to  build  a  railroad.'  After  foreclosure  and  sale 
quo  warranto  lies  at  the  instance  of  the  state  to  dissolve  the  old 
corporation.* 


Blair  v.  St  Louis,  etc.,  R.  E.,  23  Fed. 
Rep.,  524  (1885).  See,  also,  ch.  XL, 
supra. 

1  See  ch.  XL,  supra.  A  company  tak- 
ing a  railroad  from  parties  purchasing 
it  at  foreclosure  sale  takes  it  subject  to 
any  vendor's  lien.  North  Car.  R.  R.  v. 
Drew,  3  Woods,  692  (1879).  A  corpora- 
tion is  chargeable  with  notice  of  facts 
known  to  its  directors  whereby  the  cor- 
poration acquired  title  to  a  large  prop- 
erty from  the  bondholders  of  a  fore- 
closed company.  Rogers  v.  New  York, 
etc.,  Land  Co.,  184  N.  Y.,  197  (1892). 

2  People  V.  Schurz,  110  N.  Y.,  443 
(1888).     A    reorganization    under    the 


usual  statute  has  the  effect  of  creating 
a  new  corporation.  It  is  not  a  mere 
amendment  of  the  old  charter.  Mar- 
shall V.  Western  N.  C.  R.  R.  Co.,  92  N. 
C,  323  (1885). 

'  Under  a  statute  authorizing  the  pur- 
chaser to  organize  a  new  corporation 
having  the  powers  of  the  old,  mere  ir- 
regularities in  organizing  are  no  grounds 
for  forfeiture  of  the  new  charter,  since 
the  individual  who  purchased  at  the  sale 
may  perhaps  be  looked  upon  as  the  new 
corporation.  Commonwealth  v.  Central 
P.  R'y,  52  Pa.  St.,  506  (1866). 

*  People  V.  Northern  R.  R.  Co.,  43  N. 
Y.,  217. 


1484 


Digitized  by  Microsoft® 


PART  VI. 

EAILEOADS— STEEET  EAILEOADS— TELEGEAPH,  TELE- 
PHONE, GAS,  ELECTEIC  LIGHT,  WATEE-WOEKS  AND 
OTHEE  QUASLPUBLIC  GOEPOEATIONS. 


CHAPTER  LIII. 


RAILROADS. 


i  891.  A  railroad  corporation  as  a  quasl- 
public  corporation. 

892.  Leases,  sales    and   consolidation 

of  railroads  without  express 
power  so  to  do. 

893.  The  reason  of  this  rule. 

894.  Various  statutory  provisions  con- 

strued. 

895.  Consolidation,  lease  or  sale  under 

express  power  in  the  charter 
itself,  or  a  general  statute  ex- 
isting at  the  time  of  incorpo- 
ration. 

896.  Consolidation,  lease  or  sale  under 

an  amendment  to  the  charter 
or  under  a  general  statute 
passed  subsequent  to  the  char- 
ter. 

897.  Joint   use    of   track,   bridge   or 

depot  by  two  or  more  rail- 
roads —  TraflBc  contracts  — 
"Pools." 

898.  A  railroad  cannot  be  sold  under 

levy  of  execution. 

899.  Rates  charged  by  railroads  may 

be  reduced  by  the  legislature 
if  they  are  unreasonably  high. 

900.  Regulation  of  railroads  in  other 

respects  by  the  legislature. 

901.  The  rates  charged  by  railroads 

must  be  reasonable  —  Discrim- 
inations and  rebates. 
903.  A  railroad  must  operate  its  line, 
and  for  refusal  to  do  so  is  liable 
to  indictment,  mandamus,  in- 
junction or  forfeiture  of  fran- 
chises. 


§  903.  Mandamus  to  compel  a  railroad 
to  operate  its  road,  operate 
more  trains,  stop  at  depots, 
erect  stations,  etc. —  Forfeiture 
for  failure  to  complete  the 
road. 

904.  Eminent  domain — Railroads  may 

be  authorized  by  the  state  to 
exercise  the  state's  power  of 
eminent  domain — When  and 
what  property  may  be  taken. 

905.  The  right  of  way  —  Obtaining  it 

and  abandoning  it  —  One  road 
condemning  the  property  of 
another  road  —  Monopolies. 

906.  A  railroad  may  contract  to  carry 

passengers  or  freight  beyond 
its  own  line. 

907.  Contracts  by  a  railroad  against 

its  liability  for  negligence. 

908.  Miscellaneous    ultra   vires    and 

intra  vires  acts  of  railroad 
companies. 

909.  An  interstate  consolidated  rail- 

road corporation  is  a  separate 
corporation  in  each  state,  al- 
though it  has  one  capital  stock, 
board  of  directors  and  name. 

910.  Consolidation  dissolves  the  exist- 

ing corporations  and  creates  a 
new  one  —  Liability  on  the 
debts  of  the  old  companies. 

911.  Contracts  for  the  construction  of 

a  railroad. 


§  891.  A  railroad  corporation  as  a  quasipvhlic  corporation. — 
A  railroad  corporation  is  not  a  public  corporation,  like  a  munici- 
pality, inasmuch  as  it  is  run  for  the  profit  of  its  stockholders.   Nor 
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is  it  a  private  corporation,  like  a  manufacturing  company,  inasmuch 
as  a  railroad  is  under;  public  obligation  to  continue  to  operate  its 
road.  Hence  a  railroad  corporation,  being  private  in  its  carrying 
on  business  for  gain,  and  being  public  in  its  duty  to  serve  the  pub- 
lic, is  sometimes  called  a  quasi-pnhUc  corporation.'  The  quasi- 
public  features  of  railroads  are  the  ones  which  are  now  to  be  con- 
sidered. The  things  which  railroads  have  in  co.mraon  with  other 
corporations,  such  as  Issuing  stock,  electing  directors,  borrowing 
money,  etc.,  have  been  considered  above.  It  is  now  necessary  to 
consider  certain  principles  of  law  which  apply  to  quasi-^vi^\\c  cor- 
porations alone. 

§  892.  Leases,  sales  and  consolidations  of  railroads  tvithout  ex- 
press power  so  to  do. —  A  railroad  company  has  no  implied  power 
to  lease  or  sell  its  railroad  to'  another  company  or  to  consolidate 
with  another  company;  Such  power  never  exists  unless  it  is  given 
expressly  by  the  legislature.  Notwithstanding  this  well-settled 
principle  of  law,  the  interests  and  demands  of  trade  have  been  such 
that  leases,  sales  and  consolidations  are  often  made  without  refer- 
ence to  the  law.  Most  of  the  states  now  have  statutes  expressly 
allowing  such  sales,  leases  and  consolidations.  There  is  a  rapid 
tendency  on  the  part  of  the  railroads  towards  the  creation  and 
unification  of  trunk  lines  and  the  absorption  of  the  smaller  com- 
panies by  the  large  ones.  In  Europe  this  stage  of  railway  develop- 
ment has  been  passed  througti,  and  it  is  there  generally  found  that 
in  each  country  a  few  great  systems  control  all  the  railways.  In 
America  the  past  twenty  years  have  brought  about  the  creation 
of  semi-transcontinental  lines,  and  the  consolidation,  absorption 
and. disappearance  of  large  numbers  of  local  or  branch  lines.  But 
the  American  movement  towards  systems  of  railways  which  will 
traverse  the  entire  continent  is  already  clearly  outlined  and  at  hand. 
The  changes  which  are  impending  will  lead  to  the  disappearance 
of  existing  short  lines  and  even  systems  of  railways.  Large  inter- 
ests require  and  in  some  way  obtain  a  removal  of  the  legal  right  of 
stockholders  to  object  to  the  changes  which  are  rapidly  going  on. 
The  principles  of  law  protecting  the  rights  of  stockholders  in  these 
attempted  consolidations  or  leases  are  of  vital  importance  both  to 
the  railroads  and  to  the  stockholders  themselves.^ 

'  Black  V.  Delaware,  etc.,  Co.,  24  N.  J.  rapidly  toward  some  great  system  of 

Eq.,  455,  469  (1873).    But  see  §  1,  supra,  consolidation.    I  do  not  know  when  or 

2  Mr,  Charles  Francis  Adams,   presi-  how  it  will  come  about ;  nor  is  it  neces- 

dent  of  the  Union  Pacific  Railroad,  and  sary  now  to  consider  this.    Neither  do 

one  of  the  most  profound  thinkers  on  I  believe  it  will  become  an  evil  when  it 

railway  problems,  said  on  December  15,  does  come.    Nevertheless,  it  is  a  matter 

1888,   in   an   address  at  Boston :  "  The  of  common  notoriety  that  such  a  result 

railroads  of  this  country  are  moving  is  viewed  with  grave  popular  apprehen- 
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There  is  a  large  number  of  cases  which  consider  in  its  various 
phases  the  power  or  want  of  power  of  a  railroad  corporation  to 
lease  or  sell  its  railroad  to  another  company.  These  cases  are 
given  at  length  in  the  notes  ,below,  arranged  under  the  headings  of 
the  various  states.' 


sion.  We  have  seen  what  the  progress 
of  the  last  twenty  years  has  been  in  this 
respect.  Crystallization  has  gone  on 
during  those  years,  so  that  while  then  a 
railroad  of  two  hundred  or  three  hun- 
dred miles  was  considered  large,  one  of 
five  thousand  or  six  thousand  miles  is 
now  far  from  being  the  largest.  As  I 
have  pointed  out,  the  movenient  is  to- 
day going  forward  more  rapidly,  much 
more  rapidly,  under  the  artificial  im- 
petus given  to  it  by  the  interstate  com- 
merce act  than  ever  before.  The  next 
move  will  be  in  the  direction  of  railroad 
systems  of  twenty  thousand  miles  each 
under  one  common  management  The 
interstate  commerce  act,  acting  on  the 
tendency  of  natural  forces,  is  at  this 
Inoment  rapidly  driving  us  forward  to- 
ward some  grand  railroad  trust  scheme. 
Even  this,  from  my  point  of  view,  I 
cannot  regard  as  a  thing  to  be  dreaded. 
I  am  very  sure  now,  as  I  have  been  for 
the  last  twenty  years,  and  as  I  long  ago 
expressed  myself,  that  a  great  consol- 
idated corporation  or  even  trust  can  be 
held  to  a  far  stricter  responsibility  to 
the  law  than  numerous  smaller  and  con- 
flicting corporations.  Under  the  exist- 
ing system  no  one  can  be  held  to 
account.  Evasion  is  always  possible; 
and  invariably  it  is  the  other  man  who 
is  responsible  for  the  wickedness.  With 
one  large  corporation  or  trust  it  would 
be  otherwise.  Both  law  and  popular 
opinion  could,  and-certainly  would,  be 
directed  against  it"  Mr.  Justice  Brewer 
has  said  on  this  subject  (50  Fed.  Eep., 
42) :  "  It  may  be  true,  as  contended  — 
and,  not  disturbed  by  the  common  hue 
and  cry  about  monopoly,  I  am  disposed 
to  believe  that  it  is  true  —  that  the  real 
interests  of  the  public  are  subserved  by 
the  consolidation  of  the  va,rious  trans- 


portation systems,  and  that  the  putting 
into  the  hands  and  under  the  control  of 
one  corporation  the  telegraphic  business 
of  the  country  would  secure  to  the  pub- 
lic cheaper  and  better  service.'' 

'The  decisions  on  this  subject  are 
given  under  the  heading  of  the  state  in 
which  they  were  rendered,  or  whose 
laws  were  under  consideration.  The 
decisions  of  the  federal  courts  are  also 
so  distributed,  although  many  of  the 
federal  decisions  turn  upon  common- 
law  principles  which  govern  all  of  this 
class  of  cases.  In  addition  to  the  cases 
below,  the  cases  on  the  power  of  rail- 
road companies  to  give  a  mortgage 
should  also  be  consulted  (see  §§  780-786, 
supra),  inasmuch  as  the  objections  to  a 
mortgage  are  the  same  as  those  to  a 
sale. 

Alabama:  The  power  of  a  railroad 
company  to  sell  its  property,  real  and 
personal,  does  not  give  power  to  sell  the 
railroad,  where  certain  portions  of  the 
charter  indicate  that  the  latter  power  is 
not  confei'red.  Spence  v.  Mobile,  etc., 
R'y,  79  Ala.,  576  (1885).  In  the  case  of 
Meyer  v.  Johnston,  53  Ala.,  237  (1875),  it 
seems  to  be  held  that  a  consolidation  of 
an  Alabama  corporation  with  two  Geor- 
gia corporations,  all  three  companies 
having  power  to  unite  and  consolidate 
their  stock  with  the  others,  left  the  Ala- 
bama corporation  still  in  existence,  and 
that  the  two  Georgia  corporations  were 
merged  into  it  Afiirmed  in  Meyer  v. 
Johnston,  64  id.,  603  (1879). 

California:  The  question  of  whether 
a  street  railway  company  may  sell  a 
part  of  its  railway  is  one  which  the  state 
alone  can  raise.  Oakland  R.  E.  v.  Oak- 
land, etc.,  R.  R.,  45  Cal.,  365  (1873). 

Colorado:  If  a  lease  is  void,  the  lessee 
cannot  be  compelled  by  mandamus  to 
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§  893.  The  reason  of  this  rule. —  A  railroad  differs  from  manu- 
facturing cir  business  enterprises  in  that  it  owes  certain  duties  to 
the  public.     It  resembles  in  many  respects  an  ordinary  highway, 


operate  the  road.    People  v.  Colorado, 
etc.,  E.  R.,  42  Fed.  Rep.,  638  (1890). 

Corinecticut:  In  Bishop  v.  Bralnerd, 
38  Conn.,  289  (1859),  the  court  said  it 
was  questionable  whether  power  "to 
connect  and  make  joint-stock  or  com- 
inon  interest  with  any  other  railroad 
company"  authorized  a  consolidation 
with  a^  Rhode  Island  railroad  company; 
but  the  legislature  having  ratified  the 
agreement,  a  subscriber  to  the  original 
corporation  is  not  released.  The  legis- 
lature under  the  reserved  right  to 
amend  a  charter  may  authorize  a  con- 
solidation even  against  the  dissent  of 
minority  stockholders.  In  Buck  v.  Sey- 
mour, 46  Conn.,  156  (1878),  the  court 
held  that  where  a  railroad  company, 
under  its  special  charter  power  to  lease 
any  other  connecting  railroad,  took  a 
lease  of  another  road  with  which  it  con- 
nected by  means  of  an  intervening  rail- 
road over  which  the  lessee  r'ailroad  had 
a  power  by  contract  to  runs  its  trains, 
such  lease  was  subject  to  a  mortgage 
given  by  the  lessor  railroad  on  all  its 
property,  whether  such  lease  was  valid 
or  not.  In  New  York,  etc.,  R  R  u 
N.  Y.,  N.  H.,  etc.,  R  R,  52  Conn.,  274 
(1884),  where  the  controversy  was 
whether  certain  land  belonged  to  the 
vendee  of  the  railroad  and  property  of 
a  company,  or  was  subject  to  a  subse- 
quent condemnation  proceeding  against 
the  vendor  corporation,  the  court  held 
that  the  charter  power  of  the  vendee 
company  to  buy  the  railroad  and  prop- 
erty of  the  vendor  company  gave  by 
Implication  power  to  the  vendor  com- 
pany to  sell,  although  the  latter  had  no 
express  power  to  sell.  In  Town  of  Mid- 
dletown  v.  Boston,  etc.,  R.  R,  53  Conn., 
351  (1885),  where  the  charter  authorized 
a  lease  on  a  three-fourths  vote  of  the 
stockholders,  a  lease  was  sustained,  al- 
though the  rental  was  enough  to  pay 
dividends  on  prefered  stock  alone,  leav- 


ing nothing  for  the  common  stockhold- 
ers. 

Florida:  A  railroad  corporation  has 
no  right  to  lease  the  terminal  point  of 
its  railroad  track  and  terminal  facility 
on  a  navigable  stream  to  a  steamboat 
company,  and,  thereby  defeat  the  in- 
gress and  yegress  to  and  from  said  rail- 
road track  on  the  part  of  other  compet- 
ing lines  of  steamboat  companies.  In- 
dian River,  etc.,  Co.  v.  East  Coast  Transp. 
Co.,  10  8.  Rep.,  480,  481  (Fla.,  1891). 

Georgia:  Under  a  power  to  sell  the 
railroad  and  its  franchises  to  any  other 
railroad  corporation,  the  road  cannot  be 
advertised  to  be  sold  at  auction  in  pai-- 
cels,  nor  for  the  sale  of  the  iron  sepa- 
rately. A  stockholder  may  enjoin  the 
sale.  Upson,  etc.,  R  R  u  Sharman,  37 
Ga.,  644  (1868).  The  important  case  of 
Branch  v.  Jesup,  106  U.  S.,  468  (1882), 
arose  in  Georgia.  In  that  case  the  court 
held  that  power  of  one  company  to  in- 
corporate its  stock  with  the  stock  of  any 
other  company  gives  power  to  sell  to 
any  other  company.  "The  greater 
power  of  alienating  or  extinguishing  all 
its  franchises,  including  its  own  being 
and  existence,  contains  the  lesser  power 
of  alienating  its  road."  The  company 
under  this  power  may  sell  a  part  of  its 
road  and  may  consolidate  the  stock  is- 
sued in  constructing  that  part  with  the 
stock  of  the  vendee,  by  exchanging  such 
stock  for  the  stock  of  the  latter.  Stock- 
holders who  assented  to  such  exchange 
and  made  it  cannot  afterwards  attack 
it  A  company  incorporated  to  build  a 
railroad  between  certain  points  has 
power  to  buy  a  railroad  already  con- 
structed between  those  points,  instead 
of  building  a  new  line.  Concerning  the 
consolidation  of  competing  lines,  etc., 
see  §  315,  supra. 

Illinois:  A  stockholder  is  not  released 
from  his  subscription  by  the  fact  that 
an  amendment  to  the  charter  authorizes 


1488 


Digitized  by  Microsoft® 


CH. 


LIILJ 


STEAM   EAILK0AD8. 


[§  893. 


and  difiPers  from  it  chiefly  in  the  fact  that  it  may  charge  toll  in- 
stead of  being  free,  and  may  exclude  all  cars  from  its  tracks  except 
its  own.     But  a  railroad  is  bound  to  serve,  the  public  and  to  carry 


the  company  to  consolidate  with  inter- 
secting railroads.  Sprague  v.  111.,  etc., 
R  E.,  19  III.,  174  (1857) ;  but  see  111.,  etc., 
E.  R  u  Cook,  39  id.,  337  (1863).  Under 
the  Illinois  statutes  a  consolidated  rail- 
road is  liable  for  the  obligations  of  the 
constituent  companies.  Peoria,  etc.,  R'y 
V.  Coal,  etc.,  Co.,  68  111.,  489  (1873).  It 
is  no  defense  to  a  subscription  that  the 
company  has  made  an  ultra  vires  lease 
of  its  railroad.  The  subscriber's  remedy 
is  to  file  a  bill  to  set  the  lease  aside. 
Hays  V.  Ottawa,  etc.,  R  E.,  61  111.,  433 
<1871) ;  Ottawa,  etc.,  E.  R  v.  Black,  79 
111,,  363  (1875).  In  Archer  v.  Terre  Haute, 
etc.,  R  R,  103  111.,  493  (1883),  the  court 
said  that  the  statute  of  1865  requiring 
the  consent  of  all  resident  stockholders 
to  a  lease  to  a  foreign  corporation 
would  call  for  clear  proof  of  ratification 
if  such  consent  was  not  obtained. 
Under  the  act  of  1867  authorizing  an 
Illinois  railroad  company  to  "  consoli- 
date and  connect  its  railroad  with  any 
other  continuous  line  of  railroad  either 
in  this  state  or  in  the  state  of  Indiana," 
the  court  in  a  dictum  said  that  this  did 
not  authorize  a  lease,  and  then  pi'o- 
ceeded  to  hold  that  a  lease  of  an  Illinois 
railroad  to  an  Indiana  railroad  company 
for  nine  hundred  and  ninety-nine  years, 
the  rent  to'  be  thirty-five  per  cent,  of  the 
gross  receipts,  was  valid  as  a  "  contract 
for  connecting  the  railroads."  The 
lessee  had  agreed  to  pay  all  taxes. 
Hence  its  bill  to  enjoin  the  collection  of 
taxes  on  the  capital  stock  as  well  as 
tangible,  property  of  the  lessor  was  dis- 
missed. A  statute  authorizing  the  trans- 
fer of  all  the  corporate  franchises,  etc., 
does  not  include  the  franchise  to  be  a 
corporation.  Snell  v.  Chicago,  24  N.  E. 
Eep.,  533  (III.,  1890).  "Two  or  more  rail- 
Way  companies,  whose  railways  form  a 
continuous  line,  may  enter  into  a  joint 
arrangement  for  operating  their  rail- 
ways as  one  line,  and  to  become  jointly 
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liable  for  money  borrowed  to  be  used  in 
furtherance  of  the  business  of  such  line." 
A  creditor  may  sue  them  jointly.  Chi- 
cago, etc.,  E'y  V.  Ayers,  80  N.  E.  Eep,, 
687  (111.,  1893).  The  act  of  February  13, 
1855,  authorizing  contracts  with  foreign 
railroad  companies  for  leasing  or  run- 
ning the  roads,  does  not  constitute  a 
waiver  by  the  state  over  railroad  com- 
panies chartered  by  the  state.  Illinois, 
etc.,  Co.  V.  People,  38  N.  E.  Eep.,  178 
(111.,  1893).  The  Illinois  statute  of  Feb- 
ruary 16,  1865  (now  repealed),  requiring 
the  unanimous  consent  of  resident  stock- 
holders to  any  consolidatioh  or  lease  of 
a  domestic  with  or  to  a  foreign  railroad 
corporation,  and  declaring  the  consoli- 
dation or  lease  "  null  and  void  "  without 
it,  was  nevertheless  for  the  benefit  of 
stockholders  only.  They  might  waive 
it  or  be  estopped  by  lapse  of  time  from 
setting  it  up.  St  Louis,  etc.,  R  R  u 
Terre  Haute,  etc.,  R  R,  145  U.  S.,  393, 
403  (1893),  distinguishing  Archer  u.'Same, 
103  111.,  493.  The  lUinois  statute  of 
February  13,  1855,  authorizing  domestic 
railroad  corporations  to  make  "con- 
tracts and  arrangements  with  each  other 
and  with  railroad  corporations  of  other 
states,  for  leasing  or  running  their  roads 
or  any  part  thereof,"  authorizes  domes- 
tic corporations  to  lease  to  or  take  a 
lease  from  other  domestic  or  foreign 
railroad  corporations.  Id.  In  the  case 
Pittsburgh,  etc.,  E'y  v.  Keokuk,  etc., 
Bridge  Co.,  131  U.  S.,  871  (1889),  the  va- 
rious statutes  of  Illinois  relative  to 
leases,  sales  and  consolidations  are  re- 
viewed, and  a  contract  for  the  use  of  a 
bridge  by  an  Illinois  railroad  corpora- 
tion was  sustained.  The  railroad  bridge 
company  was  held  to  be  a  railroad  com- 
pany. The  act  of  February  13,  1855, 
giving  domestic  corporations  power  to 
make  "  contracts  and  arrangements  with 
each  other,  and  with  railroad  corpora- 
tions of  other  states,  for  leasing  or  run- 
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freight  and  passengers  if  a  reasonable  compensation  therefor  is 
oflFered.  Such  was  the  old  turnpike  law  in  England ;  and  when  rail- 
roads began  to  come  into  use,  about  the  year  1830,  the  rules  of  law 


ning  their  roads,  or  any  part  thereof," 
gives  power  to  lease  to  a  foreign  corpo- 
poration.  Penn.  B.  B.  v.  St  Louis,  etc., 
R.  R,  118  U.  a,  290,  309  (1886).  The 
general  law  in  Illinois  allowing  leases  of 
railroads  does  not  seem  to  require  that 
they  be  continuous  or  connected.  Hum- 
phreys V.  St  Louis,  etc.,  R'y,  37  Fed. 
Rep.,  307  (1889).  In  the  case  Hervey  v. 
111.  Md.  R'y,  28  Fed.  Rep.,  169  (1884),  the 
charter  of  a  company  authorized  it  to 
unite  its  railroad  with  any  other  contin- 
uous lines  of  railroad,  and  to  purchase 
any  other  roads  or  parts  of  roads,  either 
wholly  or  partly  constructed,  which 
might  constitute  or  be  adopted  as  part 
of  its  main  line.  Under  this  power  the 
company  purchased  a  line  of  road  with 
which  it  connected  only  by  a  road  which 
had  been  leased  to  the  first-named  com- 
pany, and  also  by  another  road  which 
had  been  leased  to  the  vendor  company. 
Both  companies  by  their  charters  were 
to  terminate  in  Decatur,  but  both 
reached  Decatur  by  leased  lines  instead 
of  by  their  own  lines.  The  court  held 
the  sale  to  be  good  as  against  holders  of 
bonds  which  were  issued  by  the  vendor 
road  before  the  sale  took  place.  A  third 
road  which  began  at  the  outside  end  of 
the  vendor  road  was  also  purchased  by 
the  vendee  company.  The  court  said 
as  to  the  whole  transaction:  "I  incline 
to  think  that  its  charter  authorized  the 
purchase  of  any  road  which,  from  its 
location,  would  be  fairly  deemed  a  con- 
tinuation of  the  main  line  of  the  pur- 
chasing company.  The  effect  of  the 
arrangement  between  the  three  compa- 
nies was  to  establish  a  continuous  line 
from  Peoria,  via  Decatur,  to  Terre 
Haute.  That  small  parts  of  that  line 
were  and  are  owned  by  other  companies 
does  not  affect  the  substance'  of  the 
transaction,  whereby  with  the  knowl- 
edge and  approval  of  the  great  body  of 
the  bondholders  and  stockholders  of  the 


three  roads,  they  were  operated  as  one 
line,  under  a  common  management 
.  .  .  Those  who  were  parties  to  the 
arrangement  in  question,  those  who  ac- 
quiesced in  it,  and  those  who  failed  in 
due  time,  by  some  proper  proceeding,  to 
question  its  validity,  should  be  held  to 
be  estopped  to  raise  any  such  point  in 
these  causes."  This  decision  was  af- 
firmed under  title  Union  Trust  Co.  v. 
111.  Mid.  R'y,  117  U.  S.,  434,  467  (1886), 
approving  the  opinion  of  the  court 
below. 

Indiana:  A  consolidation  under  a 
general  act  existing  at  the  time  a  sub- 
scription for  stock  is  made  does  not 
release  the  subscriber  from  his  obliga- 
tion to  pay.  Sparrow  v.  Evansville,  etc., 
R.  R.,  7  Ind.,  369  (1856).  But  if  the 
consolidation  was  authorized  after  his 
subscription  was  made  he  is  released, 
McCray  v.  Junction  R  R.,  9  id.,  858 
(1857) ;  Booe  v.  Same,  10  id.,  98.  A  con- 
trary rule  was  adopted  in  Hanna  v. 
Cincinnati,  etc.,  R  R,  30  id.,  30  (1868). 
The  doctrine  of  Sparrow  v.  Evansville, 
etc,  R  R,  supra,  was  again  applied  in 
Bush  w  Johnson,  21  id.,  299  (1863).  A 
consolidated  company  must  respond  to 
the  liabilities  of  the  old  companies, 
even  though  the  statutes  do  not  so  pro- 
vide. Indianapolis,  etc.,  R  R  «.  Jones, 
29  id.,  465  (1868).  The  consolidated 
company  succeeds  also  to  the  rights 
and  claims  of  the  old  companies.  Paine 
V.  Lake  Erie,  etc.,  R  R,  31  id.,  283 
(1869).  The  doctrine  laid  down  in  29 
id.,  465,  supra,  is  again  applied  in  Co- 
lumbus, etc.,  R'y  V.  Powell,  40  id.,  37 
(1872),  and  Jeffersonville,  etc.,  R  R  u 
Hendricks,  41  id.,  48  (1872).  The  doc- 
trine laid  down  in  9  id.,  358,  supra,  was 
applied  to  turnpike  companies  in  Shel- 
byville,  etc.,  T.  Co.  v.  Barnes,  42  id.,  498 
(1873).  The  act  of  February  23,  1853, 
authorizing  "railroad  companies  to 
consolidate  their  stock  with  the  stock 
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applicable  to  turnpike  and  stage  lines  were  applied  so  far  as  possi- 
ble to  the  railroads.  In  addition  to  this,  the  quasi-TpvihMc  nature  of 
l-ailroads,  in  that  they  were  necessarily  used  daily  by  great  num- 


of  railroad  companies  in  this  or  in  an 
adjoining  state,  and  to  connect  their 
roads  with  the  roads  of  said  compa- 
nies," does  not  authorize  a  lease  or  sale. 
Much  less  does  it  authorize  a  lease  or 
sale  of  a  part  of  a  railroad,  the  main 
body  of  it  "  The  words  cannot  fairly- 
mean  the  transfer  of  one  division  of  a 
road  to  the  injury  of  another  division 
of  the  same  road,  thus  putting  the  two 
divisions  in  direct  antagonism,  both 
in  their  interests  and  connection."  The 
acts  of  March  3,  I860,  and  December 
30,  1865,  refer  te  judicial  sales  only. 
The  stockholders  in  this  case  caused  the 
lease  or  sale  of  a  part  of  their  com- 
pany's road  to  an  Illinois  corporation 
to  be  set  aside.  Laches  was  held  not 
to  apply  to  such  a  case.  No  demand  to 
the  dii'ectors  to  bring  suit  is  necessary 
in  such  a  case  as  this.  The  lease  or 
contract  involved  in  this  case  is  given 
in  full.  Board,  etc.,  v.  Lafayette,  etc., 
R.  E.,  50  Ind.,  85  (1875).  This  is  the 
only  case  in  the  Indiana  reports  that 
really  considers  of  the  power  of  a  rail- 
road corporation  to  make  a  lease  or 
sala  Where  a  railroad  corporation 
has  power  to  consolidate  with  another, 
it  may  purchase  the  stock  of  that  other 
with  a  view  to  consolidation.  Hill  v. 
Nisbitt,  100  Ind.,  341  (1884).  Under  the 
Indiana  statute  of  February  23,  1858, 
authorizing  railroad  corporations  "to 
intersect,  join  and  unite  its  railroad  with 
any  other  railroad "  of  another  state 
which  meets  it  at  the  state  line;  also 
to  consolidate  the  stock  of  the  two 
companies;  also  "to  make  such  con- 
tracts and  agreements  with  any  such 
road  constructed  in  an  adjoining  state, 
for  the  transportation  of  freight  and 
passengers  or  for  the  use  of  its  said 
road,  as  to  the  boird  of  directors  may 
seem  fit,"  one  railroad  company  can- 
not lease  its  railroad  to  another  with  a 
right  of  perpetual  renewal.     "To  con- 
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nect  one  road  with  another  does  not 
fairly  mean  to  lease  or  sell  it  to  an- 
other." Hence  a  lease  of  an  Indiana 
railroad  corpoi-ation  under  this  statute 
for  nine  hundred  and  ninety-nine  years 
to  an  IlUinois  corporation  is  illegal. 
St.  Louis,  etc.,  R.  R.  v.  Terre  Haute,  etc., 
R.  E.,  145  U.  S.,  398,  404  (1892).  The 
court,  however,  held  that  both  com- 
panies were  in  pari  delicto,  and  hence 
that  a  bill  in  equity  by  one  party  to 
have  the  lease  declared  void  will  be  dis- 
missfed.  In  this  case  the  Illinois  corpo- 
ration was  willing  to  continue  to  pay 
rent  In  the  case  Penn.  R.  R.  v.  St. 
Louis,  etc.,  R.  R.,  118  U.  S.,  290  (1886), 
the  court  held  that  a  lease  of  an  Illinois 
railroad  to  an  Indiana  corporation  was 
void  because  the  Indiana  corporation 
had  no  power  to  take  it  The  act  of 
December  18,  1865,  did  not  authorize  it, 
because  a  general  statute  referring  to 
leases  does  not  impliedly  waive  the 
state's  objection  to  leases.  Nor  did  the 
act  of  February  28,  1853,  authorize  it 
The  power  there  given  to  contract  "  for 
the  use  of  its  said  road "  does  not  au- 
thorize a  lease.  The  lease  is  void  al- 
though the  Indiana  corporation  be- 
comes an  Illinois  corporatian  two  years 
after.  A  guaranty  of  the  rental  by  the 
Pennsylvania  R.  R.  Co.  and  the  Lake 
Shore  &  Michigan  Southern  R.  R  Co. 
is  also  void  because  neither  of  them  had 
power  to  make  it  and  neither  of  them 
connected  with  the  Illinois  railroad  suf- 
ficiently for  such  a  traffic  contract  as 
this  guaranty.  A  bill  in  equity  by  the 
lessor  to  collect  the  rental  and  have  an 
accounting  is  the  proper  remedy,  but 
the  suit  fails  because  the  lease  is  invalid. 
A  part  of  the  lease  is  given  in  full  in 
the  decision.  The  court  held  that  the 
fact  that  the  roads  connected  a  few 
miles  east  of  the  state  line  was  equiva- 
lent to  connecting  at  the  state  line.  (See 
145  U.  S.,  404,  on  this  point)    On  a  mo- 
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bers  of  people,  soon  made  it  necessary  that  railroads  should  be  held 
to  far  greater  obligations  in  transporting  passengers  and  freight 
than  was  the  case  with  a  business  which  the  public  might  patronize 


tion  for  a  rehearing  the  court  held  that 
the  Indiana  statute  of  February  83, 
1853,  did  not  sustain  the  lease,  and  the 
court  so  held  irrespective  of  the  Indiana 
decisions.  (See  145  U.  S.,  405.)  A  sub- 
scriber to  stock  is  not  released  by  a  con- 
solidation which  is  authorized  by  the 
charter  and  also  by  a  general  statute 
existing  at  the  time  when  the  charter 
was  granted.  Nugent  v.  Supervisors,  19 
Wall.,  241  (1873).  In  Hostrup  v.  Madi- 
son City,  1  Wall.,  291  (1863),  it  was  held 
that  a  statute  authorizing  a  municipal- 
ity to  take  stock  in  any  company  for 
making  "  a  road  or  roads  to  said  city  " 
authorized  the  city  to  take  stock  in  a 
road  that  connected  with  the  city  by 
another  road.  A  consolidation  without 
statutory  authority  is  void.  Pearce  v. 
Madison,  etc.,  R  R.,  21  How.,  441  (1858). 
Although  a  special  charter  contains  a 
provision  that  it  may  be  amended  or 
repealed,  yet  a  subsequent  general  stat- 
ute authorizing  consolidations  does  not 
apply  to  such  special  charter.  A  stock-, 
holder  in  such  a  corporation  may  en- 
join a  consolidation  attempted  under 
such  general  act.  Mowry  v.  Ind.,  etc.,  R 
R.,  4  Biss.,  78  (1866).  Where  at  the  time  of 
incorporation  the  general  statutes  au- 
thorize the  consplidation  of  railroads, 
a  subscriber  to  stock  is  not  released  by 
a  consolidation  that  is  made  after  he 
has  subscribed.  Pope  v.  Board  of  Com- 
missioners, 51  Fed.  Rep.,  769  (1892). 

Iowa:  Where  a  lease  of  one  railroad 
to  another  railroad  is  assumed  by  still 
another  railroad,  the  remedy  of  the  first 
to  compel  the  third  railroad  to  perform 
its  assumed  contract  is  in  a  court  of 
equity.  Jesup  v.  111.  Central  R  R,  43 
Fed.  Rep.,  483  (1890).  A  railroad  com- 
pany taking  a  lease  of  another  railroad 
for  a  stated  term,  together  with  a  lease 
to  the  latter  railroad  of  still  another 
railroad  for  a  longer  term,  is  not  liable 
on  the  latter  lease  after  the  former  lease 


terminates.  Id.  A  railroad  may  be  re- 
quired to  operate  a  part  of  its  line,  even 
though  that  part  has  been  leased  to  an- 
other company  and  the  former  will  lose 
the  rent  if  it  operates  the  line.  State  v, 
Iowa,  etc.,  R'y,  50  N.  W.  Rep.,  280 
(Iowa,  1891). 

Kansas:  In  Atcljison,  etc.,  R  R  v. 
Fletcher,  35  Kan.,  236  (1886),  the  charter 
authorized  the  company  to  make  "  con- 
tracts and  ari'angements  with  other 
railroads  which  connect  with  or  inter- 
sect the  same,  ...  for  leasing  or 
running  their  roads,  or^ny  part  thereof, 
in  connection  with  roads  in  other  states, 
and  to  consolidate  their  property  and 
stock  with  each  other."  It  was  also  au- 
thorized to  consolidate  with  or  give  a 
lease  to  or  take  a  lease  of  a  connecting 
road  (L.  1870,  ch.  92) ;  also  to  guaranty 
stocks  and  bonds.  Under  these  powers 
it  could  take  a  lease  of  road  with  which 
it  was  connected  by  another  leased  road. 
"Each  road  so  leased  would  form, 
within  the  terms  of  the  statute,  in  the 
operation  thereof,  a  continuation  and 
extension  of  the  Atchison  road."  Even 
a  mere  right  to  run  trains  for  one  hun- 
dred and  seventy-four  miles  over  the 
Southern  Pacific  is  a  sufficient  link  to 
sustain  a  lease  of  a  road  beginning  at 
the  further  end  of  that  distance.  More- 
over, four  years'  delay  in  complaining 
bars  a  stockholder's  action.  In  Chicago, 
etc.,  R  R  «.  Board  of  Com'rs,  36  Kan., 
121  (1887),  the  court  held  that  a  sub- 
scriber for  stock  must  pay,  although  a 
consolidation  has  been  made  under  the 
statutes  of  the  state  (L.  1870,  ch.  92; 
L.  1886,  ch.  62).  In  the  case  of  Venner 
V.  Atchison,  etc.,  R  R,  28  Fed.  Rep,  581 
(1886),  the  court  held  that  it  was  bound 
by  the  decision  in  Atchison,  etc.,  R  R. 
V.  Fletcher,  supra,  and  hence  held  that 
a  stockholder's  action  for  an  injunction 
would  not  lie.  A  Kansas  railroad  cor- 
poration, authorized  to  lease  its  lines, 
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or  not.  Another  distinguishing  feature  was  the  fact  that  a  railroad 
was  built  only  by  consent  of  the  government.  A  charter  had  to  be 
obtained.  And  in  addition  to  the  charter,  power  had  to  be  obtained 


cannot  lease  its  line  of  railroad  in  the 
Indian  Territory,  unless  congress  au- 
thorizes such  a  lease.  Briscoe  v.  South- 
ern Kan.  R'y,  40  Fed.  Rep.,  273  (1889). 

Kentuclcy:  In  Fry's  Bx'rs  v.  Lexing- 
ton, etc.,  R  R.,  2  Mete.  (Ky.),  314  (1859), 
the  court  said  that  an  amendment  to 
the  charter  authorizing  a  consolidation 
is  a  good  defense  to  a  subscription,  but 
not  until  the  company  accepts  and  acts 
thereon.  In  Botts  v.  Simpsonville,  etc.,  T, 
Co.,  88  Ky.,  54  (1888),  a  stockholder  en- 
joined a  consolidation  between  his  own 
and  another  turnpike  company  under  an 
amendment  to  the  charter.  A  consolida- 
tion of  railroads  under  an  amendment 
to  the  charter  may  be  prevented  by  a 
single  stockholder.  But  sevei-al  years' 
delay  in  complaining  is  fatal.  The 
stockholder  then  can  only  recover  the 
value  of  his  stock  and  past  dividends. 
Deposit  Bank  u  Barrett,  13  S.  W.  Rep., 
337  (Ky.,  1890).  The  Kentucky  statute 
of  January  23,  1858,  authorizing  leases 
where  the  two  roads  will  form  a  con- 
tinuous line,  authorizes  a  road  to  take  a 
lease  of  branch  roads,  which  thereby 
became  continuous  lines  from  their  sev- 
eral termini  to  the  terminus  of  the  main 
line.  It  is  not  necessary  that  the  leased 
line  be  an  extension  of  the  terminus  of 
the  other  company's  line.  Hancock  v. 
Louisville,  etc.,  R  R,  145  TJ.  S.,  409 
(1892). 

Louisiana:  In  Fee  v.  Gas  Co.,  85  La. 
Ann.,  418(1883),  where,  under  an  amend- 
ment to  the  charters,  two  gas  compa- 
nies consolidated,  the  court  held  that  a 
person  claiming  stock  in  one  of  the  old 
companies  might  waive  his  objections 
to  the  legality  of  the  consolidation  and 
might  compel  the  consolidated  com- 
pany to  issue  stock  to  him  in  exchange 
for  his  old  stock. 

Maine:  The  minority  stockholders  are 
bound  by  a  sale  or  lease  authorized  by 
the  majority  of  stockholders  where  the 


statutes  expressly  authorize  such  sale. 
Inhabitants  of  Waldoborough  v.  Knox, 
etc.,  R.  Co.  et  al,  24  Atl.  Rep.,  943  (Me., 
1892).  This  case  seems  to  hpld  also  that 
a  majority  of  the  bondholders  might 
authorize  an  assignment  of  the  mort- 
gage and  compel  the  minority  to  abide 
by  their  decision. 

Maryland:  In  Mayor,  eta,  v.  Bait  & 
O.  R  R,  21  Md.,  50,  89  (1863),  a  stock- 
holder failed  in  its  suit  to  enjoin  the 
company  from  subsci-ibing  to  the  stock 
of  a  railroad  company  whose  line  con- 
nected with  the  B.  &  O.  line  by  a  spur 
of  the  B.  &  O.  not  one-third  of  a  mile 
in  length  and  then  a  steam  ferry-boat 
operated  to  carry  goods  and  passengers. 
The  B.  &  O.  company  had  power  to  sub- 
scribe to  the  stock  of  connecting  lines. 

Massachusetts:  In  Langley  v.  Boston 
&  M.  R  R,  76  Mass.,  103  (1857),  the  court 
held  the  vendor  of  a  railroad  to  a  New 
Hampshire  company  liable  for  damage 
occurring  on  such  road,  the  sale  being 
unauthorized,  even  under  the  statute  al- 
lowing a  sale  where  one  of  the  parties 
is  organized  by  concurrent  acts  of  the 
legislatures  of  both  states  (L.  1838, 
ch.  99).  In  McCluer  v.  Manchester,  etc., 
R  R,  79  Mass.,  124  (1859),  the  court  held 
that  a  lessee  of  a  railroad  could  not  avoid 
liability  for  loss  of  freight  on  the  ground 
that  the  lease  was  unauthorized.  In 
Durfee  v.  Old  Colony,  etc.,  R  R,  87 
Mass.,  230  (1862),  it  was  held  that  a  rail- 
road company  having  power  to  extend 
its  road  to  the  Rhode  Island  line  might 
take  a  lease  of  a  Rhode  Island  road 
which  it  would  meet  at  the  state  line, 
the  lease  being  authorized  by  the  gen- 
eral statute  then  existing  (Gen.  Stat.,  ch. 
63,  §  115),  that  "  two  corporations  cre- 
ated by  this  state,  or  by  the  concurrent 
acts  of  this  and  an  adjoining  state, 
whose  roads  enter  upon  or  connect  with 
each  other,  may  contract  that  either 
corporation  shall  perform  all  the  trans- 
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to  condemn  land  under  the  power  of  eminent  domain,  in  order  to 
acquire  the  right  of  way  for  the  road-bed  of  the  railroad.  With- 
out this  charter  and  power  to  condemn  land  a  railroad  could  not 
be  built. 


porfcation  of  persons  and  freight  upon 
or  over  the  road  of  the  other."  The 
lease  was  upheld  though  made  before 
the  extension  or  the  Rhode  Island  road 
was  built  The  lessee  was  to  furnish 
the  money  to  build  the  Rhode  Island 
road.  A  stockholder's  action  to  enjoin 
the  extension  on  the  ground  that  the 
amendment  to  the  charter  was  illegal 
failed.  A  sti'eet  railroad  company  has 
no  power  to  mortgage  its  railways  and 
property  to  another  company  unless  the 
legislature  has  expressly  authorized  it. 
A  creditor  of  the  mortgagor  may  levy 
upon  the  property  and  disregard  the 
mortgage.  Richardson  v.  Sibley,  93 
Mass.,  65  (1865).  Where  a  street  rail- 
way leases  its  railway,  property  and 
franchises  to  another  company,  with- 
out express  authority  so  to  do,  the  lessee 
cannot  recover  from  the  lessor  the  ex- 
pense of  renewals  and  repairs  of  the 
road.  Middlesex  R.  R.  u  Boston,  etc.,' 
R.  R.,  115  Mass.,  347  (1874). 

Michigan:  In  Tuttle  v.  Mich.  Air  L. 
R.  R,  35  Mich.,  247  (1877),  it  was  held 
that  a  subscriber  to  stock  of  a  railroad, 
when  sued  thereon  by  a  consolidated 
company  that  claimed  to  succeed  to  his 
company,  might  attack  the  incorpora- 
1;ion  of  the  consolidated  company  and 
show  that  the  notice  to  stockholders  of 
the  old  companies  had  not  been  pub- 
lished as  required  by  statute.  A  stock- 
holder who  knows  of  and  approves  of  a 
proposed  sale  of  a  railroad  by  a  stock- 
holders' vote  as  allowed  by  statute  can- 
not have  the  sale  set  aside  on  the  ground 
that  he  was  not  notified  of  the  meeting 
voting  the  sale,  but  he  is  entitled  to  be 
paid  the  value  of  his  stock.  Young  v. 
Toledo,  etc.,  R.  R.,  43  N.  W.  Rep.,  632 
(Mich.,  1889).  A  railroad  corporation 
may  purchase  the  stock  of  another  rail- 
road company  with  a  view  to  buying 
the  i-ailroad  itself,  where  the  sale  of  the 


railroad  is  authorized,  Dewey  v.  To- 
ledo, etc.,  R'y,  51  N.  W.  Rep.,  1063  (Mich., 
1892). 

Missouri:  A  consolidation  of  two  non- 
competing  railroads  under  the  Missouri 
statutes  is  legal,  and  the  failure  to  file  a 
copy  of  the  stockholders'  resolutions  to 
that  effect  is  not  fatal.  Leavenworth  v. 
Chicago,  etc.,  R'y,  134  U.  S.,  688  (1890); 
affirming  25  Fed.  Rep.,  219  (1885).  See, 
also,  Humphreys  v.  St  Louis,  etc.,  R 
R,  37  id.,  307  (1889).  Although  compet- 
ing railroads  are  consolidated  under  a 
statute  authorizing  consolidation  of  only 
non-competing  roads,  yet  until  the  state 
complains  and  the  fact  is  judicially  de- 
termined at  the  instance  of  the  state, 
the  consolidation  stands.  County  of 
Leavenworth  v.  Chicago,  etc.,  R  R,  25 
Fed.  Rep.,  219  (1885).  The  provision 
prohibiting  the  consolidation  of  com- 
peting lines  of  railroad  does  not  apply 
to  two  roads  running  through  dififerent 
states  and  competing  only  for  forty 
miles,  the  traffic  involved  in  the  com- 
petition being  unimportant  Kimball 
V.  Atchison,  etc.,  R  R,  46  Fed.  Rep.,  888 
(1891).  In  the  case  of  Humphreys  v.  St 
Louis,  etc.,  R'y  Co.,  37  Fed.  Rep.,  307, 
the  court  said  in  regard  to  the  Missouri 
statute:  "The  only  condition  required 
as  to  Missouri  and  Ohio  is  that  the  roads 
should  be  continuous  or  connected ;  and 
none  appears  to  be  required  as  to  Illi- 
nois. At  the  time  of  the  lease  trains  of 
all  the  roads  ran  to  and  from  a  union 
depot  in  St  Louis.  To  do  this,  trains  of 
the  defendant  crossed  a 'track  of  the 
Missouri  Pacific  Railway  Company,  run- 
ning in  the  same  direction,  by  being 
switched  onto  it  from  one  side  and  pass- 
ing along  on  it  one  hundred  and  thirty- 
four  feet,  and  then  being  switched  off 
on  the  other  side;  and  trains  of  that 
part  of  the  roads  of  the  Wabash,  St 
Louis  &  Pacific  Railway  Company  east 
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Hence  it  was  that  on  account  of  the  extraordinary  powers  con- 
ferred on  railroads,  and  on  account  of  their  obligation  to  serve  every- 
one who  offered  to  pay  toll,  and  on  account  of  their  close  relations 


of  the  Mississippi  river  passed  over  the 
track  of  a  bridge  and  tunnel  company 
across  the  Mississippi  river  to  the  depot, 
by  right  acquired  by  lease.  They  con- 
nected otherwise  by  their  own  tracks. 
These  breaks,  such  as  they  were,  sep- 
arated parts  of  their  own  roads,  and  not 
the  roads  of  these  parties,  from  one  an- 
other. These  methods  of  crossing  the 
track  of  another  road  and  the  river  do 
not  appear  to  break  the  connection  be- 
tween the  two  roads,  within  the  mean- 
ing of  these  statutes;  and  these  lines 
are  found  upon  the  evidence  of  this 
situation  and  these  circumstances,  as  a 
matter  of  fact,  to  have  been  cc^inected 
and  continuous." 

Mississippi:  Where  a  subscriber  to 
etock  is  sued  for  his  subscription  by  a 
company  that  has  bought  out  his  com- 
pany, he  may  defeat  the  action  by  show- 
ing that  the  sale  of  the  road  was  made 
under  an  amendment  to  the  charter 
made  after  he  had  subscribed.  New 
Orleans,  etc.,  R.  R.  v.  Harris,  37  Miss., 
517  (1854). 

Nghrasha:  In  Clarke  v.  Omaha,  etc., 
E.  R.,  4  Neb.,  459  (1876),  where  two  lines 
had  been  projected  and  incorporations 
had  and  survey  made,  a  contract  of  the 
president  to  sell  such  rights  as  the  com- 
panies had  fo  a  new  company  to  be  or- 
ganized was  held  not  enforceable,  and 
his  suit  to  enfoi-ce  failed.  The  court 
said  that  the  statutes  of  Nebraska  au- 
thorizing sales,  .consolidations,  etc.,  did 
not  apply  to  roads  not  yet  constructed. 
In  State  v.  Atchison,  etc.,  R.  E.,  34  Neb., 
144  (1888),  the  court  held  that  a  consti- 
tutional prohibition  against  a  consolida- 
tion of  competing  lines  prohibited  a 
lease  of  competing  lines;  also  that  a 
statute  authorizing  a  lease  of  one  road 
to  another  where  thereby  they  would 
form  a  continuous  line  (Com.  Stat, 
ch.  16,  §  89  and  §  94)  did  not  authorize  a 
lease  where  the  lessor's  line  was  between 


the  two  lessee  lines  and  competed  with 
them,  even  though  all  three  lines  ended 
at  Lincoln,  Nebraska.  In  Farmers'  L. 
&  T.  Co.  V.  St.  J.,  etc.,  E.  R,  3  Fed.  Rep., 
117  (1880),  a  lease  made  without  the  as- 
sent of  the  stockholders  as  required  by 
the  statutes  was  declared  void,  and  a 
receiver  of  the  lessee  was  ordered  to 
pay  only  a  reasonable  sum  for  the  past 
use  of  the  railroad.  In  the  case  of 
Peters  v.  Lincoln,  etc.,  R  R.,  13  id.,  513 
(1881),  a  lease  was  declared  void  for  the 
same  reason.  So  also  same  case,  14  id.> 
319  (1882). 

New  Hampshire:  Where  the  lessor 
company  is  to  receive  a  proportion  of  - 
the  net  profits  as  rent,  and  the  lessee  is 
misapplying  that  proportion  in  collusion 
with  the  board  of  directors  of  the  lessor, 
a  stockholder  in'  the  lessor  may  compel 
an  accounting.  March  v.  Eastern  R  R, 
40  N.  H.,  548  (1860).  Under  a  power  to 
lease  "  to  such  person  or  corpoi-ation, 
and  upon  such  terms,  as  they  may  deem 
proper,"  a  New  Hampshire  corporation 
may  lease  its  road  to  a  Massachusetts 
railroad  corporation.  The  lease  was 
made  before  the  New  Hampshire  road 
was  completed.  A  lease  on  the  basis  of 
a  proportion  of  the  net  profits  of  the 
combined  roads  gives  no  claim  on  new 
roads  built  or  acquired  by  the  lessee. 
Id.,  43  id.,  515  (1863).  Any  citizen  may 
file  a  bill  in  equity  to  restrain  the  con- 
solidation, of  competing  railroads  in 
violation  of  the  act  of  July  5,  1867,  to 
prevent  railroad  monopolies,  the  act  it- 
self allowing  any  citizen  to  file  such  a 
bill.  Carrier  v.  Concord  R  R,  48  N.  H., 
331  (1869).  A  statute  authorizing  rail- 
road companies  to  purchase  a  railroad 
at  foreclosure  sale  extends  the  right  to 
foreign  as  well  as  domestic  corporations. 
The  court  declines  to  consider  whether 
the  charter  of  the  foreign  corporation 
gave  it  the  power  to  purchase.  A  stat- 
ute authorizing  any  "  railroad  "  to  pur- 
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with  the  daily  life,  comfort  and  prosperity  of  the  whole  people,  the 
courts  held,  on  grounds  of  public  policy,  that  where  a  railroad  had 


chase  a  specified  railroad  on  foreclosure 
sale  authorizes  two  or  more  railroads  to 
join  in  purchasing  the  railroad  and 
owning  and  operating  it, as  joint  owners. 
A  lessor's  bill  to  declare  a  lease  illegal, 
brought  three  years  after  the  lease  was 
made,  will  fail.  The  lessor  is  estopped. 
Three  years'  delay  by  a  stockholder  in 
complaining  of  an  alleged  ultra  vires 
lease  is  fatal.  The  carrying  on  of  an- 
other action  involving  the  same  prin- 
ciple of  law  is  no  excuse.  Under  a 
statute  authorizing  railroad  companies 
"operating"  a  railroad  to  take  a  lease 
of  another  railroad,  a  company  which 
owned  an  undivided  one-half  of  a  rail- 
road, and  was  operating  it  jointly  with 
the  owner  of  the  other  half,  "operates" 
a  railroad  within  the  meaning  of  the 
statute.  The  lessor  cannot  maintain  a 
bill  in  equity  to  cancel  a  lease  because 
the  lessee  has  sublet  the  road  contrary 
to  the  covenants  of  the  lease.  The  rem- 
edy is  at  law.  Under  a  writ  of  entry 
the  lessor  may  obtain  possession.  Bos- 
ton, etc.,  R.  R  V.  Boston,  etc.,  R  R,  65 
N.  H.,  393  (1888).  Where  one  railroad 
has  for  a  long  time  leased  the  road-bed, 
rolling  stock  and  equipments  of  another 
railroad  it  cannot  avoid  payment  for 
such  use  by  setting  up  that  the  contract 
was  illegal.  Not  even  a  statute  prohibit- 
ing the  consolidation  of  competing  lines 
will  defeat  a  recovery  for  past  use.  A 
contract  between  rival  and  competing 
lines  to  prevent  competitign  is  legal 
if  rates  are  not  unreasonably  raised. 
Under  a  statute  prohibiting  the  leasing 
of  competing  lines  one  to  the  other, 
leases  of  that  nature  existing  prior  to 
the  statute  are  thereby  rendered  illegal 
and  void  as  to  the  future.  The  lessee, 
however,  must  account  for  sums  due, 
after  such  statute,  to  the  lessor.  Man- 
chester, etc.,  R  R  V.  Concord  R  R,  20 
Atl.  Rep.,  383  (N.  H.,  1890). 

New  Jersey:  In  Kean  v.  Johnson,  9  N. 
J.  Eq.,  401  (1853),  a  stockholder  enjoined 


a  sale  of  the  road  owned  by  his  com- 
pany to  another  company .  under  an 
amendment  to  the  charter  authorizing 
the  sale,  but  providing  that  stockhold- 
ers' rights  in  the  vendor  company  should 
not  be  affected.  A  statute  authorizing- 
a  lease  of  an  existing  railroad  is  uncon- 
stitutional as  against  dissenting  stock- 
holders. They  may  prevent  the  lease. 
A  statute  authorizing  a  lease  to  any 
other  railroad  "  in  this  state  or  other- 
wise "  does  not  authorize  a  lease  to  a 
foreign  railroad.  QuoBre,  whether  power 
to  lease  to  a  connecting  road  authorizes 
a  lease  to  a  road  connected  only  by  an 
intervening  road  and  bridga  Black  v. 
Delaware,  etc.,  Co.,  24  N.  J.  Eq.,  455, 475 
(1873) ;  rev'g  23  id.,  180.  In  Mills  v.  Cen- 
tral R  R,  41  N.  J.  Eq.,  1  (1886),  it  was 
held  that  a  single  stockholder  might  en- 
join a  lease  of  the  railroad  of  his  com- 
pany to  another  company  under  an 
amendment  to  the  charter  authorizing 
such  lease.  The  court  held,  also,  that 
power  to  merge  or  consolidate  does  not 
give  power  to  lease.  Power  to  take  a 
lease  does  not  give  power  to  give  a  lease. 
Three  months',  delay,  after  the  lessee 
took  possession  is  not  laches  on  the 
stockholder's  part  in  commencing  suit. 
The  court  cannot  compel  a  dissenting 
stockholder  to  take  the  value  of  his 
stock  and  thus  allow  the  lease  to  stand. 
In  the  case  of  Camden,  etc.,  R  R 
V.  May's  Landing,  etc.,  R  R,  48  N. 
J.  L.,  530  (1886),  a  lessee  of  a  railroad, 
after  paying  rent  for  eight  years,  re- 
pudiated the  lease  as  ultra  vires,  discon- 
tinued operating  the  road  and  refused 
to  pay  rent  The  lessor  sued  for  the 
rent  The  charter  of  the  lessor  road 
provided  that  the  company  was  author- 
ized to  lease  its  railroad  to,  or  consoli- 
date with,  any  other  railroad  company, 
which  is  hereby  authorized  to  take  such 
lease  and  operate  the  same.  The  court 
said  this  provision  would  give  suflScient 
power  to  the  lessee,  but  the  act  was  un- 
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been  trusted  by  the  government  with  the  extraordinary  power  to 
condemn  land  for  use  as  a  railway,  and  the  power  to  exact  toll  for 


constitutional  because  its  title  was  de- 
ficient. Power  to  construct  a  road  gives 
power  to  purchase  or  lease  a  road  on 
the  same  route.  The  lessee  was  held 
liable  for  the  rent  on  the  ground  that 
this  was  not  a  mere  lease  of  an  existing 
road,  but  the  road  has  been  built  under 
an  express  contract  that  the  lessee  would 
take  a  lease  and  guaranty  certain  bonds. 
Being  an  executed  ultra  vires  contract, 
the  lessee  could  not  repudiate.  In  Bell 
V.  Penn,,  etc.,  E.  R.,  10  Atl.  Rep.,  741 
(N.  J.,  1887),  the  court  held  that  after 
foreclosure  had  been  commenced  on  a 
mortgage  given  by  a  consolidated  com- 
pany, a  stockholder  in  one  of  the  old 
companies  could  not  attack  the  exist- 
ence of  the  consolidated  company  on 
the  ground  that  one  of  the  old  com- 
panies never  legally  existed.  Only  the 
state  could  do  that.  A  lease  by  a  do- 
mestic railroad  company  of  its  railroad 
to  a  foreign  railroad  corporation  is  ille- 
gal, especially  where  it  is  expressly  pro- 
hibited by  statute.  The  court  will  en- 
join the  lease  upon  the  application  of 
the  attorney-general,  where  the  effect 
of  the  lease  would  be  to  create  a  combi- 
nation in  the  transportation  of  coal  and 
to  destroy  competition  in  production 
and  sale.  Stockton,  Att'y-Gen.,  v.  Cen- 
tral R.  Co.  of  N.  J.,  24  Atl.  Rep.,  964  (N. 
J.,  1892).  In  Thomas  v.  Railroad,  101 
U.  S.,  71  (1879),  the  leading  case  in  Amer- 
ica on  the  invalidity  of  a  railroad  lease 
made  without  authority,  the  court  held 
that  power  to  contract  for  the  mutual 
transfer  of  goods  and  passengers  over 
each  other's  road  did  not  give  power  tp 
lease.  An  amendment  to  the  charter 
limiting  the  fares  which  the  company 
or  its  lessees  might  charge  is  not  a  rati- 
fication of  the  lease.  Where  the  lessors 
have  resumed  possession  and  past  rent 
paid,  no  more  rent  can  be  collected  on 
such  an  ultra  vires  lease. 

New  Mexico:  In  Southern  Pac.  R'y  v. 
Esquibel,  20  Pac.  Rep.,  109  (N.  M.,  1889), 


the  court  held  that  power  to  mortgage 
did  not  give  power  to  sell,  and  power  to 
consolidate  did  not  give  power  to  sell, 
where  the  act  expressly  said  that  upon 
consolidation  all  rights  and  property 
should  vest  in  the  company  whose  char- 
ter contained  this  power. 

New  York:  In  1839  the  legislature  au- 
thorized "any  railroad  corporation  to 
contract  with  any  other  railroad  corpo- 
ration for  the  use  of  their  respective 
roads,  and  thereafter  to  use  the  same  in 
such  manner  as  may  be  prescribed  in 
such  contract."  (L.  1839,  ch.  318,  §  1.) 
This  meagre  statute  was  the  basis  of 
-  leases  of  railroads  in  New  York  state 
for  over  fifty  years.  It  was  re-enacted 
in  the  Revision  of  1890.  In  Beveridge  v. 
N.  Y.  El.  R  R,  112  N.  Y.,  1,  21,  23  (1889), 
the  court  held  that  the  directors  might 
make  a  lease  under  this  statute.  The 
court  said :  "  We  do  not  think  the  con- 
currence of  stockholders  to  be  an  essen- 
tial condition  to  the  validity  of  a  lease  by 
a  railroad  corporation  of  its  road  to  an- 
other railroad  corporation.  .  .  .  The 
power  to  make  it  is,  like  all  other  gen- 
eral powers  of  management,  lodged  in 
the  directors."  The  directors  may  also 
modify  the  lease.  In  People  v.  O'Brien, 
111  N.  Y.,  1,  64  (1888),  it  was  held  that 
although  the  leasing  of  competing  lines 
was  not  permitted,  yet  where  only  a 
part  of  two  street  railroads  were  com- 
peting roads,  the  parts  not  competing 
might  be  leased  one  to  the  other,  A 
lease  of  a  railroad,  a  part  of  which  was 
constructed  and  a  part  not  yet  com- 
menced, was  involved  in  A^tlantic,  etc., 
R.  R.  V.  Johnson,  134  N.  Y,  375  (1892), 
but  the  court  refused  to  pass  upon  its 
legality,  that  being  unquestioned.  In 
Day  V.  Ogdensburgh,  etc.,  R.  R.,  107 
N.  Y.,  139  (1887),  it  was  held  that  under 
this  statute  a  New  York  railroad  com- 
pany might  take  a  lease  of  a  Vermont 
railroad.  The  contract  to  make  a  lease 
was  made  before  the  Vermont  road  was 
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transportation  over  that  which  was  in  law  a  public  highway,  these 
powers  and  the  railroad  itself  could  not  be  sold,  assigned  or  trans- 


constructed.  Tlie  lease  itself  was  made 
after  the  construction  was  completed. 
In  Woodruff  v.  Erie  E'y,  93  N.  Y.,  609 
(1883),  the  court  held  that,  whether  a 
lease  of  a  railroad  was  legal  or  not 
under  the  above  statute,  an  assignee  of 
the  lease  could  not  refuse  to  pay  rent  on 
that  ground.  A  railroad  corporation 
organized  to  construct  and  operate  a 
road  may  purchase  an  existing  road  in- 
stead of  constructing  a  new  one.  Re- 
sort need  not  be  had  to  a  company  re- 
organized under  the  statutes.  People  v. 
Brooklyn,  etc.,  R  R,  89  N.  Y.,  75  (1883). 
See  Troy,  etc.  R  R  v.  Boston,  etc.,  R  R, 
86  N.  Y,  107  (1881).  The  court  held 
that  a  lease  of  that  part  of  a  road  which 
had  been  taken  up  was  invalid,  and  that 
another  company  might  proceed  to  con- 
struct a  new  road  on  the  road-bed.  The 
lease  was  also  invalid  as  being  of  a  road 
not  completed.  Where  a  I'oad  by  the 
charter  is  to  be  commenced  within  a, 
certain  time,  but  instead  of  that  the 
company  leases  a  part  of  its  road  be- 
fore construction  and  the  lessee  is  to  do 
the  constructing,  this  is  not  a  compli- 
ance with  the  statute.  In  the  Matter  of 
the  Brooklyn,  etc.,  R  R,  81  N.  Y.,  69 
(1880).  In  Abbott  v.  Johnstown,  etc., 
H.  R  R,  80  N.  Y,  27  (1880),  "the  court 
held  the  lessor  liable  for  an  accident  oc- 
curring while  a  lessee  was  in  charge, 
the  lease  being  to  an  individual,  which 
was  not  authorized  by  the  statute.  A 
statute  requiring  lessees  to  do  certain 
things  does  not  impliedly  authorize 
leases.  In  People  v.  Albany,  etc.,  R  R., 
77  N.  Y,  J232  (1879),  where  the  state 
sought  to  forfeit  the  charter  of  a  rail- 
road company  because  it  had  leased  a 
part  of  its  line,  the  court  held  that  the 
lessee  was  entitled  to  apply  and  be  ad- 
mitted as  a,  party  defendant  In  Mat- 
ter of  Prospect,  etc.,  R  R,  67  N.  Y,  371 
(1876),  the  court  held  that  where  one 
railroad  has  power  to  consolidate  with 
any  other  (L.  1874,  oh.  448,  pp.  591,  593), 


this  gives  by  implication  the  power  to 
any  other  corporation  to  consolidate 
with  the  former  company,  although  the 
charter  of  the  latter  company  contains 
no  such  power.  In  Fisher  v.  N.  Y-  C.,  etc., 
R  R,  46  N.  Y,  644  (1871),  a  lease  was 
upheld  under  the  statute  of  1839,  and  a 
consolidation  was  held  to  be  effected 
where  the  lessee  afterwards  acquired 
all  the  stock  of  the  lessor  and  then 
filed  papers  under  the  statute  of  1855, 
chapter  517.  Where  a  proposed  con- 
solidation is  attacked  by  a  stockholder, 
a  preliminary  injunction  granted  so  as 
not  to  render  useless  the  whole  suit  in 
case  it  is  successful  will  not  be  disturbed 
by  the  court  of  appeals.  Young  v. 
Rondout,  etc.,  Co.,  129  N.  Y,  57  (1891). 
A  subscriber  for  stock  who  has  paid  ten 
per  cent  cannot  sue  a  consolidated 
company,  into  which  his  company  has 
been  merged,  for  a  certificate,  even 
though  the  articles  of  consolidation  pro- 
vide for  the  issue  of  one  share  of  the 
latter  company  for  every  two  shares  of 
the  old  company,  unless  he  has  first  de- 
manded the  certificate  and  has  offered 
to  pay  the  remaining  ninety  per  cent 
or  asks  for  a  certificate  of  stock  not 
paid  up.  Babcock  v.  Schuylkill,  etc., 
R  R,  133  N.  Y,  420  (1892).  In  Gere  v. 
N.  Y.  Central,  etc.,  R  R,  19  Abb.  N.  C. 
193  (Supr.  Ct,  Sp.  T.,  1885),  the  validity 
of  the  lease  of  the  West  Shore  Railroad 
to  the  New  York  Central  &  Hudson 
River  Railroad  Company  was  upheld, 
although  the  lease  was  for  four  hundred 
and  seventy-five  years,  while  the  corpo- 
rate existence  of  the  lessor  was  to  be 
only  one  hundred  years,  and  although 
the  rdads  were  parallel  and  competing. 
Another  statute  of  the  state  prohibiting 
the  consolidation  of  competing  lines 
does  not  prevent  a  leasing  of  competing 
lines  under  the  statute  of  1839.  The 
lessor  may  guaranty  the  payment  and 
agree  to  pay  and  guaranty  the  pay- 
ment of  the  interest  and  principal  of 
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ferred  to  another  party  or  corporation  unless  the  government  ex- 
pressly allowed  the  sale  to  be  made. 


$50,000,000  of  bonds  of  the  lessor, 
$25,000,000  to  go  to  the  holders  of  old 
mortgage  bonds  upon  which  foreclos- 
ure was  had,  and  $25,000,000  for  im- 
provements. A  stockholder's  suit  to 
enjoiu  the  above  transaction  failed.  In 
Central,  etc.,  K,  K  v.  Twenty-third 
St.  R.  R.,  54  How.  Pr.,  168,  183  (Supr. 
Ct,  Sp.  T.,  1877),  a  lease  of  one  horse 
railroad  to  another  was  upheld  under 
the  act  of  1839.  A  lease  of  a  bridge 
to  a  railroad  company,  by  which  bridge 
the  company  goes  farther  than  its 
chai'ter  provides,  is  ultra  vires.  The 
bridge  company  may  have  the  contract 
canceled  but  cannot  collect  for  past 
use.  President,  etc.,  Co.  v.  Troy,  etc., 
R  R.,  7  Lans.,  240  (1872).  A  parol  agree- 
ment whereby  one  road  builds  a  con- 
nection with  another  road  on  the 
grounds  of  the  latter  under  a  statute 
authorizing  roads  to  intersect,  join  and 
unite  their  railroads  is  void  by  the  stat- 
ute of  frauds  and  may  be  repudiated  at 
any  time,  even  though  rent  has  been 
paid  for  a  long  time.  Port,  etc.,  R.  R. 
V.  N.  Y.,  etc.,  R.  R,  133  N.  Y.,  439  (1893). 
Where  the  charter  gives  the  company 
power  to  take  a  lease  of  any  "  connect- 
ing "  road,  an  intersecting  road  is  a  con- 
necting road  at  the  terminus.  "  It  is 
enough  that  they  are  united  so  as  to  be 
capable  of  forming  continuous  lines." 
The  fact  that  they  are  competing  roads 
is  no  objection,  not  even  though  a  gen- 
eral statute  on  consolidations  excepts 
from  its  provisions  all  competing  roads. 
Wallace  v.  Long  Island  R  R,  13  Hun, 
460  (1877).  In  New  York  one  railroad 
may  be  leased  to  another.  Fisher  v. 
Metropolitan  El.  R*y,  34  Hun,  433  (1885). 
Ohio:  In  Ohio  &  M.  R  R  v.  Indian- 
apolis, etc.,  R  R,  5  Am.  L.  R  (N.  S.),  738 
(Cin.  Sup.  Ct,  1866),  in  regard  to  a  con- 
tract whereby  a  foreign  railroad  cor- 
poration was  authorized  to  lay  down  a 
third  rail  and  use  the  tracks  and  depot 
of  a  domestic  railroad,  a  suit  of  the  lat- 


ter for  specific  performance  failed.  A 
subscriber  to  stock  cannot  defeat  an  ac- 
tion to  collect  his  subscription  by  the 
defense  that  a  consolidation  has  taken 
place  since  he  subscribed.  The  statutes 
authorizing  the  consolidation  existed 
when  the  subscription  was  made.  He 
may,  however,  question  the  regularity 
of  the  consolidation.  Mansfield,  etc.,  R. 
R.  V.  Brown,  26  Ohio  St,  238  (1875).  A 
statute  authorizing  the  consolidation  of 
roads  "  so  constructed  as  to  admit  the 
passage  of  burden  or  passenger  cars 
over  any  two  or  more  of  such  roads  con- 
tinuously, without  break  or  interrup- 
tion," does  not  authorize  a  consolidation 
of  companies  whose  termini  are  twenty- 
four  miles  apart,  even  though  they  are 
connected  by  another  road,  which  is 
leased  in  perpetuity  to  one  of  the  first- 
mentioned  roads.  "The  power  to  lease 
does  not  imply  the  power  to  consolidate, 
nor  does  the  power  to  consolidate  imply 
the  power  to  lease,  but  these  powers  are 
distinct  and  independent"  A  statute 
authorizing  the  consolidation  of  lines 
which  can  carry  freight  and  passengers 
"  continuously  "  does  not  authorize  the 
consolidation  of  competing  lines,  even 
though  they  meet  at  one  point  State 
V.  Vanderbilt,  87  Ohio  St,  590  (1883). 
Where  the  lessor  refuses  to  appeal  from 
a  decree  canceling  the  lease,  a  stock- 
holder may  intervene  and  appeal.  Henry 
V.  Jeanes,  47  Ohio  St,  116  (1890).  A  sale 
of  the  road  under  statutes  existing  at 
the  time  a  subscription  was  made  is 
valid  and  does  not  release  the  subscriber. 
Armstrong  v.  Karshner,  34  N.  E.  Rep., 
897  (Ohio,  1890). 

Oregon:  In  the  important  case  of 
Oregon  R'y  v.  Oregonian  R'y,  180  U.  S., 
1  (1889),  the  court  held  that  the  statutes 
of  Oregon  did  not  authorize  a  lease  of 
a  railroad  by  a  domestic  corporation 
to  a  foreign  corporation,  in  this  case  an 
alien  corporation.  The  use  of  the  words 
"successors  or  assigns"  in  various  stat- 
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Soon,  however,  it  became  evident  that  in  many  cases  the  inter- 
ests of  the  public  would  be  advanced  rather  than  injured  by  a  sale 


utes  does  not  give  such  a  power.  A 
statute  authorizing  a  foreign  corporation 
to  construct  a  road  in  the  state  does  not 
give  it  power  to  take  a  lease  of  a  rail- 
road in  the  state.  Hence,  although  the 
lease  was  for  ninety-nine  years  and  rent 
has  been  paid  for  three  years,  yet  the 
lessee  may  repudiate  the  lease  and  can- 
not be  held  for  further  rent. 

Pennsylvania:  An  amendment  to  the 
charter  authorizing  a  consolidation  is 
constitutional  and  a  stockholder  cannot 
object,  but  he  cannot  be  compelled  to  go 
into  the  consolidation,  and  may  insist 
on  being  paid  the  value  of  his  stock. 
Lauman  v.  Lebanon,  etc.,  E.  E.,  30  Pa. 
St,  43  (1858).  Power  to  make  a  contract 
"  having  relation  to  the  completion,  the 
working  of,  or  to  the  traffic  originating 
on  or  passing  over  "  a  railroad,  author- 
izes a  lease  of  the  road.  A  lease  is  also 
authorized  by  the  act  of  April  23,  1861. 
Gratz  V.  Pennsylvania  R  E.,  41  Pa.  St, 
447  (1862).  Under  the  statutes  of  April 
23,  1861,  and  February  17,  1870,  author- 
izing leases,  the  words  used  in  the  stat- 
utes plainly  indicate  that  only  a  finished 
road  may  be  leased;  Wood  v.  Bedford, 
etc.,  R  R,  8  Phila.,  94  (1871).  A  lease 
even  when  authorized  cannot  be  made 
by  the  directors  alone.  The  stockhold- 
ers must  vote  it  Martin  v.  Continental, 
etc.,  E'y,  14  Phila.,  10  (1880).  The  Penn- 
sylvania, statute  authorizing  railroad 
companies  "  to  enter  into  contracts  for 
the  use  or  lease  of  any  other  railroads  " 
refers  to  foreign  as  well  as  domestic 
railroads.  Pittsburgh,  etc.,  E'y  v.  Keokuk, 
etc.,  Bridge  Co.,  131  U.  S.,  371  (1889).  In 
Central  Trans.  Co.  v.  Pullman's,  etc.,  Co., 


property  "  did  not  validate  such  a  lease 
as  the  above.  The  company  had  no 
power  to  abandon  its  duty  to  the  public. 
The  above  company  was  a  gitasi-public 
corporation.  The  creditors  of  the  con- 
solidated company  may  enforce  sub- 
scriptions to  the  stock  of  the  constituent 
companies,  and  the  irregularity  of  th& 
incorporation  of  the  consolidated  com- 
pany is  no  defense.  Hamilton  v.  Cla- 
rion, etc.,  R  R,  23  Atl.  Eep.,  53  (Pa.,  1891). 

Rhode  Island:  Although  a  sale  of  a 
railroad  to  another  company  is  illegal, 
and  although  a  dissenting  stockholder 
may  set  it  aside,  yet  where  the  legis- 
lature subsequently  ratifies  the  sale  and 
stockholders  do  not  object  for  twelve 
years,  and  after  a  mortgage  on  all  the 
property  of  the  vendee  has  been  fore- 
closed, the  court  will  not  set  the  sale 
aside.  Boston,  etc.,  E.  R  v.  N.  Y.,  etc., 
R  R,  13  R  I.,  260  (1881);  Emerson  v. 
N.  T.,  etc.,  R  R,  14  id.,  555  (1884). 

Tennessee:  Power  to  "farm  out  their 
rights  of  transportation  on  the  said 
road  "  does  not  give  power  to  lease  the 
road.  Where  leases  of  competing  lines 
are  prohibited,  a  lease  of  roads  which 
compete  on  interstate  traffic  is  illegal 
although  they  do  not  compete  on  traffic 
in  the  state.  A  stockholder  may  enjoin 
the  lease  in  order  to  protect  the  charter 
from  forfeiture  Where  the  control  of 
both  compantes  is  owned  by  the  same 
party  and  the  companies  have  the  same 
directors,  a  minority  stockholder  may 
object.  Thouron  v.  East  Tenn.,  etc.,  E'y, 
0  E'y  &  Corp.  L.  J.,  77  (Tenn.,  1888).  A 
statute  authorizing  any  railroad  to  pur- 
chase   any  other   railroad    necessarily 


139  U.  S.,  24  (1891),  the  court  held  that  a/  gives  power  to  every  other  railroad  to 


lease  by  a  car  manufacturing  and  rent- 
ing corporation  of  all  its  personal  prop- 
erty to  another  corporation,  with  an 
agreement  to  cease  manufacturing,  was 
invalid  and  the  lessor  could  not  collect 
the  rent  Even  the  charter  power  to 
lease  its  "  railway  cars  and  other  personal 


sell.  But  a  stockholder  may  cause  to 
be  set  aside  a  sale  of  the  railroad  where 
such  sale  is  made  under  a  statute  that 
was  passed  after  the  stockholder  ac- 
quired his  stock.  He  may  also  set  aside 
a  mortgage  given  on  the  property  by 
the  vendee.    A  delay  of  two  years  in 
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of  one  railroad  to  another  or  by  a  consolidation  of  tlie  two.   It  was 
found  that  two  connecting  railroads  by  combining  were  able  to 


complaining  was  held  not  fatal.  City 
of  Knoxville  v.  Knoxville,  etc.,  E.  R,  33 
Fed.  Eep.,  758  (1884).  A  sale  of  a  rail- 
road on  condition  that  certain  work 
shall  be  done  within  a  certain  time  can- 
not be  avoided  although  such  work  is 
not  done.  Foster  v.  Chesapeake,  etc., 
E'y.  47  ?ed.  Rep.,  369  (1891). 

Texas:  Although  a'consolidation  is  un- 
authorized, yet  where  it  Is  subsequently 
legalized,  a  stockholder  in  one  of  the  old 
companies  who  has  delayed  two  years 
in  complaining  cannot  cause  it  to  be  set 
aside.    Nor  can  he  hold  the  directors 
personally  liable.    Bur  he  may  sue  for 
his  interest  in  the  consolidated  com- 
pany.   International,  etc.,  E.  R  v.  Tay- 
lor, 53  Tex.,  96  (1880).    Power  to  con- 
struct and  operate  a  railroad  does  not 
give  power  to  purchase  a  road  covering 
the  same   route.    The  general  statute 
of  Texas  not  authorizing  the  sale,   a 
creditor  of  the  vendor  may  levy  on  its 
road.    Gulf,  etc.,  E'y  u  Morris,  4  S.  W. 
Eep.,   156   (Tex.,   1887).    A  prohibition 
against  selling,  leasing,  etc.,  to  a  com- 
peting railroad  does  not  impliedly  give 
power   to   sell,  lease,   etc.,  to    a    non- 
competing  railroad.    Railroads  may  be 
competitors  although  not  connecting  in 
any  way.    Power  to  consolidate  with 
roads  running  in  the  same  general  di- 
rection means  a  road  which  is  capable 
of  constituting  a  part  of  the  line  which 
the  former  company  is  authorized  to 
construct.    Power    to   buy  connecting 
roads  is  not  power  to  buy  a  road  which 
connects  with  a  third  road,  which  latter 
is  being  operated  by  the  first  road  or 
has  been  purchased  by  it.    The  charter 
of  the  railroad    company  making  an 
illegal  lease  will  be  forfeited  and  a  re- 
ceiver appointed.    The  court  will  not 
merely  enjoin    a  continuation  of  the 
lease.    East  Line,  etc.,  R  E.  v.  State,  18 
a  W.  Rep.,  690  (Tex,  1889).    A  stock- 
holder in  a  street  railway  may  bring 
suit  to  set  aside  an  illegal  consolidation 


with  another  company  fraudulently 
brought  about  by  the  ofiHcei-s,  the  latter 
company  being  insolvent  and  the  former 
liable  to  become  so.  A  receiver  may  be 
appointed.  Becker  v.  Directors,  etc.,  15 
a  W.  Rep.,  1094  (Tex.,  1891). 

Vermont:  In  Vermont  at  an  early  day 
a  decision  was  rendered  which  probably 
would  not  now  be  sustained.    A  lease 
of  a  railroad  to  an  individual  without 
statutory  authority  was  upheld  in  Bank 
of  Middlebury  v.  Edgerton,  30  Vt.,  183 
(1858).    The  court  said:  "The  right  to 
build,  own,  manage  and  run  a  railroad 
and  take  the  tolls  thereon  is  not  of  ne- 
cessity of  a  corporate  character  or  de- 
pendent upon  corporate  rights.     It  may 
belong  to  and  be  enjoyed  by  natural 
persons,   and   there    is    nothing  in  its 
nature  inconsistent  with  its  being  as- 
signable."   A  bondholder  of  the  lessor 
who  took  his  bond  and  recognized  the 
validity  of  the  lease  cannot  afterwards 
attack  it.    Vermont,  etc.,  R  E.  v.  Ver- 
mont, etc.,  R  R,  34  Vt.,  1  (1861).    "Where 
one  road  has  been  leased  to  another,  the 
two  roads  may  subsequently  be  consoli- 
dated, and  consolidated  mortgage  bonds 
issued,  of  which  a  part  shall  go  to  the 
former  lessor  company  in  extinguish- 
ment of  its  claim  to  rent  under  the  old 
lease.    If  the  transaction  is  a  fair  one 
towards  the  stockholders  of  the  lessor, 
the  court  will  not  disturb  it.    Hazard  v. 
Vermont,  etc.,  R  R,  17  Fed.  Eep.,  753 
(1883).    In  the  same  case  the  court  held 
that  subsequently  to  the  making  of  a 
lease  the  amount  of   rental  might  be 
changed.    In  this  case  the  lease  was 
made  before  the  road  was  completed. 
The  lease  was  in  futurity.    It  appears 
also  from  the  case  Codman  v.  Vermont, 
etc.,  R  R,  16  Blatch.,  165  (1879),  that  the 
above-mentioned  lease  Was  made  before 
the  road  was  completed,  and  the  court 
upheld  the  lease. 

Virginia:  In  Stevens  v.  Davison,  18 
Gratt.  (Va.),  819  (1868),  the  court,  with-  , 
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give  much  lower  rates  and  better  service  than  when  operated  apart. 
Accordingly  the  jealousy  with  which  the  consolidation  or  sale  of 


out  passing  upon  the  question  whether 
a  lease  without  legislative  authority  was 
valid,  held  that  a  lease  made  by  the 
directors  alone  was  illegal,  inasmuch  as 
it  could  be  made  only  by  the  stock- 
holders. 

Wisconsin:  A  sale  of  a  part  of  a  road 
under  a  statute  was  upheld  in  Wright 
V.  Milwaukee,  etc.,  R'y,  25  Wis.,  46 
(1869), 

England:  A  stockholder's  bill  to  en- 
join the  payment  of  a  subscription  by 
the  company  to  another  company,  and 
the  purchase  by  the  former  of  a  railway 
owned  by  the  latter,  shows  equity  in 
both  instances,  but  is  multifarious,  since 
the  parties  affected  and  relief  granted 
in  the  two  cases  are  different  Solomans 
V.  Laing,  13  BeaV.,  339  (1849).  An  action 
by  the  plaintiff  to  recover  of  the  de- 
fendant the  expenses  of  bills  introduced 
into  parliament  to  authorize  a  lease  of 
the  plaintiff  to  defendant,  failed,  al- 
though defendant  had  agreed  to  pay 
such  expenses.  East  Anglian  R'y  v. 
Eastern,  etc.,  R'y,  11  C.  B.,  775  (1851). 
In  Great  Northern  R'y  Co.  v.  Eastern, 
etc.,  R'y  Co.,  9  Hare,  306  (1851),  the 
court  refused  to  enjoin  the  defendant 
from  obstructing  a  crossing  which  it 
made  with  the  lessor  of  the  complain- 
ant The  lease  was  ultra  vires.  In 
Beman  v.  Rufford,  6  Eng.  L.  &  Eq.,  106 
(1851),  a  stockholder  restrained  his  com- 
pany from  constructing  narrow-gauge 
tracks  for  the  sole  purpose  of  turning 
them  over  to  another  company  to  oper- 
ate on  an  ultra  vires  lease.  A  single 
stockholder  may  obtain  an  injunction 
against  an  unauthorized  lease,  or,  if 
the  lease  is  already  made,  may  go  into 
a  court  of  equity  and  have  it  set  aside. 
Winch  V.  Birkenhead,  eta,  R'y,  5  De  G-. 
&  Sm.,  562  (1852),  where  the  lease  was 
for  ninety-nine  years ;  Simpson  v.  Den- 
ison,  10  Hare,  51  (1853),  where  a  stock- 
holder enjoined  his  company  from  op- 
erating another  road  and  guarantying 


a  fixed  dividend  to  it  In  this  case 
there  was  power  in  one  road  to  allow 
the  other  to  run  over  it  In  the  case  of 
Bryson  v.  Warwick,  etc.,  Co.,  1  Sm.  & 
G.,  447  (1853),  it  was  held  that  a  stock- 
holder in  a  corporation  might  sue  in 
equity  to  recover  back  for  the  corpora- 
tion forfeit  money  paid  by  it  to  another 
corporation  on  an  ultra  vires  contract  to 
purchase  the  latter.  In  this  case  a  rail- 
road company  had  contracted  to  pur- 
chase two  canals.  An  amalgamation  by 
which  all  property  is  to  become  joint 
property,  and  each  company  is  to  take  a 
certain  percentage  of  the  receipts,  after 
operating  expenses  have  been  paid  is  ille- 
gal.   Charlton  v.  New  Castle,  etc.,  R'y, 

5  Jur.  (N.  S.),  1096  (1859).  Where  one  of 
two  companies  which  are  using  a  third 
road  jointly  leases  still  another  road 
without  express  power  to  do  so,  the 
other  company  may  enjoin  it  from 
carrying  the  new  traffic  over  the  line 
used  jointly  by  them.  London,  etc., 
R'y  Co.  V.  London,  etc.,  R'y  Co.,  4  De  G. 

6  J.,  363  (1859).  "When  parliament, 
acting  for  the  public  interest,  author- 
izes the  construction  and  maintenance 
of  a  railway,  both  as  a  highway  for  the 
public  and  as  a  road  on  which  the  com- 
pany may  themselves  become  carriers 
of  passengers  and  goods,  it  confers 
powers  and  imposes  duties  and  responsi- 
bilities of  the  largest  and  most  impor- 
tant kind,  and  it  confers  and  imposes 
them  upon  the  company  which  parlia- 
ment has  before  it,  and  upon  no  other 
body  of  persons.  These  powers  must 
be  executed  and  these  duties  discharged 
by  the  company.  They  cannot  be  dele- 
gated or  transferred."  Gardner  v.  Lon- 
don, etc.,  R'y,  L.  R,  2  Ch.  App.,  201 
(1867).  A  railroad  using  a  depot  jointly 
with  another  cannot  exclude  the  lessee 
of  that  other.  Midland  R'y  v.  Great 
Western  R'y,  L.  R,  8  Ch.,  841  (1873).  It 
appears  in  this  case  that  parliament  was 
applied  to  for  power  to  leasa    It  was  not 
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railroads  had  been  guarded  against  was  relaxed.'  Special  statutes 
were  passed  authorizing  sales  in  special  cases.  Then  general 
statutes  began  to  be  enacted  to  the  same  effect,  until  to-day  there 
are  few  states  in  the  Union  which  do  not  have  general  statutes 
authorizing  the  consolidation,  lease  or  sale  of  connecting  lines  of 
railroad.  These  statutes,  of  course,  vary  largely  in  their  terms 
and  liberality.  Some  allow  any  railroad  to  consolidate  with  or 
lease  or  sell  to  any  other.  Some  allow  it  only  with  a  connecting 
line.  Sometimes  the  words  of  the  statute  are  so  vague  or  ambigu- 
ous that  they  are  capable  of  various  constructions.  All  these  pe- 
culiarities of  this  class  of  statutes  have  given  rise  to  much  litigaT 
tion.  The  cases  on  this  subject  have  been  given  in  full  below.  A 
few  of  their  most  salient  features  may  be  summarized  as  follows : 
§  894.  Various  statutory  provisions  construed. —  Where  one  rail- 
road corporation  has  express  power  to  consolidate  with  or  buy  an- 
other corporation,  the  latter  is  thereby  given  by  implication  the 
power  to  consolidate  or  sell."  "Where  the  word  "  railroad  "  is  used 
in  the  statute  without  restricting  it  to  domestic  railroads,  it  in- 
cludes foreign  railroad  corporations  as  well.'  A  railroad  corpora- 
granted.  A  contract  of  "running  ar-  company,  had  power  to  consolidate 
rangement "  was  then  made.  By  it  one 
company  was  allowed  to  run  trains 
over  the  railroad  of  the  other ;  to  carry 
on  a  local  business ;  to  carry  local  busi- 
ness for  the  latter ;  to  place  its  agents  in 
charge  of  stations ;  to  fix  rates ;  to  keep 
the  track  in-  repair ;  to  pay  therefor  by 
a  percentage  of  receipts.  The  contract 
was  very  much  of  a  lease.  The  lower 
court  held  that  it  was  ultra  vires  and 
illegal  The  upper  court  held  that  it 
was  legal  and  intra  vires.  A  lessee  of  a 
canal  Jfrom  the  canal  company,  the 
latter  having  no  statutory  power  to 
lease,  takes  nothing,  and  cannot  collect 
tolls.  Hinckley  v.  Gilderslee-^,  19 
Grant's  Ch.  (U.  C),  312  (1873).  In  the 
case  of  McDowell  v.  Grand  Canal  Co.,  8 
Ir.  Ch.  (N.  S.),  578  (1853),  the  purchase 
of  a  canal  was  enjoined.  In  Bird  v. 
Bird's,  etc.,  Sewage  Co.,  L.  R.,  9  Ch.,  358 
(1874),  it- was  held  that  the  charter 
power  of  a  business  corporation  to  sell 
out  to  another  company  did  not  give 
power  to  sell  to  an  individual.  In 
Clinch  V.  Financial  Corp.,  L.  R,  5  Eq., 
450   (1868),  the   company,    a   business 


with  another  company  if  the  liabilities 
of  the  stockholders  were  not  increased. 
A  stockholder  enjoined  a  consolidation 
in  which  such  liabilities  would  be  in- 
creased. In  Dongan's  Case,  28  L.  T.  (N. 
S.),  60  (1873),  a  stockholder  of  an  insur- 
ance company  was  relieved  of  his  sub- 
scription where  the  company  had 
consolidated  with  another  insurance 
company  without  authority  so  to  do. 

1  Concerning  the  advisability  from  a 
public  point  of  view  of  aiding  the  con- 
solidation of  railroads,  see  Cook  on  The 
Corporation  Problem,  pp.  166-181. 

2  In  Matter  of  Prospect,  etc.,  E.  R,  67 
N.  Y.,  371  (1876);  New  York,  etc.,  R  R 
V.  N.  Y.,  N.  H.,  etc.,  R.  R,  53  Conn.,  374 
(1884).  Power  to  purchase  gives  power 
to  other  railroads  to  sell.  City  of  Knox- 
vllle  V.  Knoxville,  etc.,  R  R,  33  Fed. 
Rep.,  758  (1884). 

s  Pittsburgh,  etc.,  R'y  v.  Keokuk,  etc., 
Bridge  Co.,  131  U.  S.,  371  (1889);  St 
Louis,  etc.,  R  R  r.  Terre  Haute,  etc.,  R 
R,  145  U.  S.,  393,  403  (1893);  Day  v.  Og- 
densburgh,  etc.,  R  R,  107  N.  Y,  139 
(1887) ;  Boston,  etc,  R  R  v.  Boston,  etc., 
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tion  organized  to  construct  a  railroad  may  purchase  one  instead,  if 
it  covers  the  same  route.^  Power  to  consolidate  with  a  road  has 
been  held  to  give  power  to  sell  to  that  road;*  but  the  weight  of 
authority  is  to  the  contrary,  especially  in  the  case  of  interstate 
railroads,  where  a  lease  would  turn  the  property  over  to  a  foreign 
corporation.'  A  mere  reference  in  a  statute  to  the  ■"  assigns  "  or 
*'  Idssee  "  of  a  company  does  not  give  power  to  lease.*  Under  the 
usual  statute  the  sale  or  lease  is  held  to  refer  to  a  completed  and 
not  to  an  uncompleted  railroad.'  Where  a  lease  or  sale  is  allowed 
a  part  of  the  line  may  be  leased  or  sold  instead  of  the  whole.' 
Power  to  contract  for  the  use  of  a  road  gives  power  to  lease  the 
same.'  But  power  to  contract  for  transfer  of  goods  does  not  give 
power  to  lease.' 
Where  the  statute  authorizes  a  consolidation,  lease  or  sale  of  con- 


R.  E.,  65  N.  H.,  393  (1888);  March  o. 
Eastern  R  R.,  43  N.  H.,  515  (1862).  Con- 
tra, Black  V.  Delaware,'  etc.,  Co.,  24  N.  J. 
Eq.,  455  (1873). 
1  Branch  v.  Jesup,  106  TJ.  S.,  468  (1883). 


ton,  etc.,  R'y,  86  N.  Y.,  107  (1881) ;  and 
In  the  Matter  of  the  Brooklyn,  etc.,  R 
R,  81  N.  T.,  69  (1880).  Sale  of  uncom- 
pleted road  not  good.  Clarke  v.  Omaha, 
etc.,  R  R,  4  Neb.,  459  (1876).    Lease  of 


Power  to  construct  gives  power  to  buy.  •  uncompleted   road   good.    Codman   v. 


Camden,  etc.,  R.  R  v.  May's  Landing, 
etc.,  R  R,  48  N.  J.  L.,  530  (1886) ;  People 
V.  Brooklyn,  etc.,  E.  R,  89  N.  Y.,  75 
(1882).  Power  to  construct  does  not  give 
power  ta  take  a  lease.  Oregon  R'y  v. 
Oregonian  R'y,  130  U.  S.,  1  (1889). 
Power  to  construct  does  not  give  power 
to  purchase.  Gulf,  etc.,  R'y  v.  Morris,  4 
S.  W.  Rep.,  156  (Texas,  1887). 

2  Power  to  consolidate  gives  power  to 
sell.  Branch  v.  Jesup,  106  U.  S.,  468 
(1882). 

3  Power  to  consolidate  does  not  give 


Vei-mont,  etc.,  R  R,  16  Blatch.,  165 
(1879).  Lease  before  completion  allowed. 
March  v.  Eastern  R  R,  43  N.  H.,  515 
(1862).  Lease  of  unfinished  road  good, 
Durfee  v-  Old  Colony,  etc.,  R  R,  87 
Mass.,  230  (1862).  No  lease  of  unfinished 
road.  Wood  v.  Bedford,  etc.,  R  R,  8 
Phil.,  94  (1871).  The  contract  to  make 
a  lease  may  bo  entered  into  before-the 
road  is  constructed.  Day  v.  Ogdens- 
burgh,  etc.,  R  R,  107  N.  Y.,  129  (1887). 
6  People  V.  O'Brien,  111  N.  Y.,  1,  64 
(1888).    A  lease  of  part  of  the  line  is 


power  to  lease.    St  Louis,  etc.,  R  R  u.  .  legal.    State  v.  Iowa,  etc.,  R'y,  50  N.  W. 


Terre  Haute,  etc.,  R  R,  145  U.  S.,  393, 
404  (1892) ;  Archer  v.  Terre  Haute,  etc., 
R.  R,  102  III.,  493  (1882);  Mills  v.  Cen- 
tral R  R,  9  N.  J.  Eq.,  1  (1886);  State 
V.  Vanderbilt,  37  Ohio  St.,  590  (1882). 
Power  to  'consolidate  does  not  give 
power  to  lease  or  sell.  Board,  etc.,  v. 
Lafayette,  etc.,  R  R,  50  Ind.,  85  (1875). 

*  Oregon  R'y  v.  Oregonian  R'y,  130  TJ. 
S.,  1  (1089) ;  Penn.  R  R  v.  St  Louis,  etc., 
R.  R,  118  tr.  a,  290  (1886);  Thomas  v. 
Railroad,  101  U.  S.,  71  (1879). 

s  A  lease  of  an  uncompleted  road  was 
held  not  good  in  Troy,  etc.,  R  R  u.  Bos- 


Rep.,  280  (Iowa,  1891).  Cannot  lease  a 
part  Board,  etc.,  v.  Lafayette,  etc.,  R  R, 
50  Ind.T  85  (1875).  As  to  a  sale  in  parcels 
at  auction,  see  Upson,  etc.,  R  R.  v.  Shar- 
man,  37  Ga.,  644  (1868).  A  lease  of  part 
of  a  line  was  involved  in  People  v.  Al- 
bany, etc.,  R  R,  77  N.  Y.,  232  (1879).  Aa 
to  sale  of  part  of  road  only  the  state  can 
complain.  Oakland  R  R.  v.  Oakland, 
etc.,  R  R,  45  Cal.,  365  (1873). 

'See  decisions  in  note  supra  under 
the  heading  "New  York." 

8  Thomas  v.  Railroad,  101  U.  &,  71 
(1879). 
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necting  or  continuous  roads  only,  a  substantial  connection  is  all 
that  is  required,  except  where  the  state  or  a  dissenting  stockholder 
objects,  and  then  an  actual  connection  of  the  lines  must  be  shown.' 
Frequently  the  statute  prohibits  the  consolidation,  lease  or  sale  of 
competing  roads.^  Where  a  lease  is  invalid  the  lessee  may  turn 
back  the  property  and  refuse  to  pay  the  rent.'  The  lessor's  rem- 
edy for  rent  may  be  in  equity.*  But  he  cannot  collect  if  the  lease 
is  invalid.  Nor  can  he  get  the  property  back  if  the  lessee  contin- 
ues to  pay  the  rent.     The  court  will  not  aid  either  party.' 

Where  a  lease  may  legally  be  made,  it  is  made  by  the  directors, 
and  a  vote  of  the  stockholders  is  not  necessary.^    Sometimes,  how- 


'  The  details  of  the  following  cases  are 
given  in  the  note  to  the  preceding  sec' 
tion.  That  a  substantial  connection  is 
sufiScient,  see  Buck  v.  Sej'tnour,  46 
Conn.,  156  (1878) ;  Union  Trust  Co.  v.  III. 
Mid.  R'y,  117  U.  S.,  434, 467  (1886) ;  Penn. 
R  R.  u.  St  Louis,  etc.,  R.  R.,  118  U.  S., 
390  (1886) ;  Humphreys  v.  St.  Louis,  etc., 
R'y  Co.,  37  Fed.  Rep.,  307 ;  Atchison,  etc., 
R  R  V.  Fletcher,  35  Kan.,  236  (1886); 
Mayor,  etc.,  v.  Bait.  &  O.  R  R,  21  Md., 
50,  89  (1863).  Continuous  road  need  not 
be  at  terminus.  Hancock  v.  Louisville, 
etc.,  R  R,  145  U.  S.,  409  (1892).  The 
connecting  line  may  be  an  intersecting 
line.  Wallace  v.  Long  Island  R  R,  12 
Hun,  460  (1877).  The  continuous  line 
provision  was  strictly  construed  in  State 
V.  Vanderbilt,  37  Ohio  St.,  590<1883).  The 
connecting  link  must  be  a  substantial 
one,  and  a  leasehold  is  insufficient.  Id. 
The  continuous  line  must  be  substantial. 
State  V.  Atchison,  etc.,  R  R,  24  Neb.,  144 
(1888).  The  clause  as  to  connecting 
roads  is  strictly  construed.  East  Line, 
^tc,  R  R  V.  State,  13  S.  W.  Rep.,  690 
(Tex.,  1889> 

2  People  V.  O'Brien,  111  N.  Y.,  1  (1888)- 
Consolidation  of  competing  railroads 
contrary  to  statute.  County  of  Leav- 
enworth V.  Chicago,  etc.,  R  R,  35  Fed. 
Rep.,  319  (1885);  Kimball  v.  Atchison, 
etc.,  R.  R,  46  Fed.  Rep.,  888  (1891) ;  Car- 
rier V.  Concord  R.  R,  48  N.  H.,  331  (1869) ; 
State  V.  Atchison,  etc.,  R  R,  24  Neb.,  144 
(1888) ;  Manchester,  etc.,  R  R  w.  Concord 
R  R,  20  Atl.  Rep.,  388  (N.  H.,  1890); 
Thouron  w  East  Tenn.  etc.  R'v  5  R'y  & 


Corp.  L.  J.,  77  (Tenn.,  1888) ;  State  v.  Van- 
derbilt, supra;  Gere  v.  N.  Y.  Central, 
etc.,  R  R.,  19  Abb.  N.  0.,  198  (Supr.  Ct, 
Sp.  T.,  1885).  Two  or  more  railroads 
may  buy  a  road  in  common.  Boston, 
etc,,  R.  R  V.  Boston,  etc.,  R  R,  65  N.  H.,. 
393  (1888). 

*  Oregon  R'y  v.  Oregonia  R'y,  130  U. 
S.,  1  (1889) ;  Thomas  v.  Railroad,  101 U.  S., 
71  (1879).  Contra  as  to  past  rent  Man- 
chester, etc.,  R  R,  20  Atl.  Rep.,  383  (N. 
H.,  1890).  The  lessee  cannot  refuse  tO' 
pay  when  the  road  was  built  on  the 
agreement  of  lease  and  that  alone.. 
Camden,  etc.,  R  R  u.  May's  Landing, 
etc.,  R  R,  48  N.  J.  L.,  530  (1886). 

<Pcnn.  R  R  v.  St  Louis,  etc.,  R  R,. 
118  U.  S.,  390  (1886) ;  Jesup  v.  111.  Central! 
R  R,  43  Fed.  Rep.,  483  (1890). 

»St  Louis,  etc.,  R  R  v.  Terre  Hautfe, 
etc.,  R  R,  145  U.  S.,  393,  404(1892);  Bos- 
ton, etc..  R  R  iJ.  Boston,  etc.,  R  R,  65 
N.  H.,  393  (1888). 

*  Where  a  lease  of  a  railroad  may 
legally  be  made,  the  directors  and  not 
the  stockholders  make  the  lease.  The 
directors,  subsequently,  may  modify  it 
and  reduce  the  rental ;  and  they  may  do 
so  though  the  stock  recites  the  amount 
of  the  original  rental.  Beveridge  v. 
N.  Y.  EI.  R  R  Co.,  112  N.  Y.,  1  (1889). 
Cf.  Metropolitan,  etc.,  R  R  Co.  v.  Man- 
hattan, etc.,  R  R  Co.,  11  Daly  (N.  Y. 
Com,  PI.),  373,  468  (1884),  setting  aside  a 
modification  of  a  lease,  where  the  mod- 
ification was  made  by  the  directors  only. 
In  this  same  famous  elevated  road  liti- 
gation the  above  rule  was  laid  down  in 
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ever,  the  statutes  expressly  require  the  stockholders'  assent  and 
vote.'  A  stockholder  may  enjoin  an  illegal  consolidation,  lease  or 
sale'  But  unreasonable  delay  on  his  part  in  commencing  his  suit 
is  a  bar  to  the  suit  itself.' 

§  895.  Consolidation,  lease  or  sale  under  express  power  in  the 
clmrter  itself  or  a  general  statute  existing  at  the  time  of  incorpora- 
tion.—  If  the  charter  of  a  corporation  expressly  authorizes  a  lease 
or  sale  of  the  corporate  property,  such  a  lease  or  sale  may  be  made 
by  a  majority  of  the  directors  in  meeting  assembled,  and  the  mi- 
nority are  bound  thereby.  It  is  immaterial  what  the  terms  of  the 
sale  or  lease  may  be,  or  whether  they  be  advantageous  or  disad- 
vantageous to  the  stockholders.  The  dissenting  minority  have  no 
remedy  unless  fraud  can  be  shown.  Thus,  a  lease  made  under  such 
a  charter  provision  has  been  upheld,  although  the  rental  from  the 
lease  will  pay  dividends  only  on  the  preferred  stock,  leaving  noth- 
ing whatsoever  for  the  common  stockholders,'' 

There  seems  to  be  little  doubt  that  if,  at  the  time  of  the  incorpo- 
ration of  a  company,  there  is  a  general  statute  on  the  statute  book 
authorizing  the  consolidation,  sale  or  lease  of  one  railroad  to  an- 


Flagg  V.  Manhattan  R'y  Co.,  10  Fed. 
Rep.,  413  (1881) ;  People  v.  Metropolitan 
R'y  Co.,  26  Hun,  83  (1881).  Subsequently 
the  cancellation  of  the  lease  was  duly 
made  by  a  majority  of  the  stockholders. 
See  Harkuess  v.  Manhattan  R'y  Co.,  22 
J.  &  S.  (N.  Y.  Super.  Ct.),  174  (1886). 
The  fact  that  directors  own  a  majority 
of  the  stock  does  not  obviate  the  neces- 
sity for  meeting  of  stockholders,  when 
lease  can  be  authorized  by  them  only. 
Martin  v.  Continental,  etc.,  R.  R  Co.,  14 
Phil.,  10  (1880).  Stockholders'  vote  nec- 
essary. Stevens  v.  Davison,  18  Gratt. 
(Va.),  819  (1868). 

1  This  statutory  requisite  that  the 
■stockholders  consent  may  be  waived. 
St.  Louis,  etc.,  R.  R  t;.  Terre  Haute,  etc., 
R  R,  145  U.  S.,  393,  403  (1892);  Archer 
V.  Terre  Haute,  etc.,  R,  R,  102  111.,  493 
(1883).  See,  also,  Farmers'  L.  &  T.  Co. 
V.  St.  Joe  R  R.,  2  Fed.  Rep.,  117  (1880); 
Peters  v.  Lincoln,  eto.,  R.  R,  12  id.,  513 
(1881).  See,  also,  same  case,  14  id.,  819 
(1883) ;  Young  v.  Toledo,  etc.,  R  R,  48 
N.  W.  Rep,,  633  (Mich.,  1889).  Concern- 
ing the  protection  of  the  rights  of  mi- 


nority stockholders  in  cases  of  leases  of 
railroads,  see  Cook  on  The  Corporation 
Problem,  p.  95. 

2  Kean  v.  Johnson,  9  N.  J.  Eq.,  401 
(1853);  Mills  v.  Central  R  R,  41  N.  J. 
Eq.,  1  (1886).  Especially  so  where  it  is  a 
fraud  on  him,  as  where  both  companies 
are  controlled  by  the  same  party.  Thou- 
ron  V.  East  Tenn.,  etc.,  R'y,  5  R'y  & 
Corp.  L.  J.,  77  (Tenn.,  1888). 

3  Boston,  etc.,  R.  R  v.  N.  Y.,  etc., 
R  R,  13  R.  L,  260  (1881);  Emerson  v. 
N.  Y.,  etc.,  R  R,  14  id.,  555  (1884).  Two 
years'  delay  not  fatal.  City  of  Knox- 
ville  V.  Knoxville,  etc.,  R  R,  22  Fed. 
Rep.,  758  (1884).  Three  months'  delay 
not  fatal.  Mills  v.  Central  R  R,  9  N.  J. 
Eq.,  1  (1886).    See  ch.  XLIV,  supra, 

*Middletown  v.  Boston,  etc.,  R  R 
Co.,  53  Conn.,  351  (1885),  where  the 
charter  allowed  leases  on  a  three-fourths 
vote  of  the  stockholders.  It  may  be 
remarked  that  when  such  acts  can  be 
done  under  the  sanction  of  the  law 
there  is  occasion  for  protection  of  the 
minority's  rights  by  legislative  enact- 
ment 
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other,  then  such  consolidation,  sale  or  lease  may  be  made  even 
against  the  dissent  of  a  minority  of  the  stockholders.^ 

Thus  it  has  often  been  held  that  a  stockholder  is  not  released 
from  his  subscription  by  reason  of  a  consolidation." 

The  question  whether  a  railroad  may  be  sold  in  consideration  of 
the  bonds  and  stock  of  the  vendee  corporation  is  considered  else- 
where.' Sometimes  the  statute  which  authorizes  the  sale,  lease  or 
consolidation  of  railways  provides  for  the  payment  of  money  to  a 
dissenting  stockholder  who  prefers  to  close  out  his  interest  rather 
than  take  part  in  the  new  enterprise.* 

§  896.  Consolidation,  lease  or  sale  under  an  amendment  to  the 
charter  or  iinder  a  general  statute  passed  siibsequent  to  the  charter. 
It  has  already  been  shown  in  a  preceding  chapter  that  an  amend- 
ment to  a  charter  whereby  a  consolidation  of  the  corporation  with 
another  corporation  is  authorized  can  be  accepted  and  acted  upon 
by  the  corporation  only  by  the  unanimous  consent  of  the  stock- 
holders.*    A  single  dissenting  stockholder  may  enjoin  a  consolida- 


1  Wilson  V.  Salamanca,  99  U.  S.,  499 
(1878) ;  Sparrow  v.  Evansville,  etc..  R  R 
Co.,  7  Ind.,  369  (1856),  where  a  stock- 
holder was  defeated  upon  setting  up  the 
defense  of  illegal  consolidation  ;  Mans- 
field, etc.,  R  R  Co.  V.  Brown,  26  Ohio 
St.,  223  (1875),  where  the  court  say 
"  their  contract  of  subscription  must  be 
construed  as  having  been  made  with 
reference  to  the  consolidation  act,  by 
which  they  are  bound  as  fully  as  if  its 
provisions  had  been  copied  into  their 
contract  of  subscription ;  "  Bish  v.  John- 
son, 21  Ind.,  299  (1863),  where  the  sub- 
scriber to  stock  subscribed  after  the 
amendment  authopzing  the  consolida- 
tion was  passed.  A  stockholder  in  the 
old  company  may  sue  the  consolidated 
company  for  the  stock  to  which  he  is 
entitled  in  exchange.  Fee  v.  Gas  Co.,  35 
La.  Ann.,  413  (1883).  For  a  case  of  lease 
of  a  railroad  under  the  Pennsylvania 
statute,  the  lessee  paying  the  rent  by 
turning  over  a  part  of  the  gross  receipts, 
etc.,  see  Gratz  v.  Penn.  R  R,  41  Pa.  St., 
447  (1862),  where  a  stockholder's  action 
for  an  injunction  failed. 

3  Sprague  v.  111.,  etc.,  R  R,  19  111.,  174 
(1857);  Hays  v.  Ottawa,  etc.,  R  R,  61 
111.,  422  (1871);  Ottawa,  etc.,  R.  R  v. 
Black,  79  III,  262  (1875) ;  Pope  v.  Board 


of  Com'rs,  51  Fed.  Rep.,  769  (1893) ;  Nu- 
gent V.  Supervisors,  19  Wall.,  341  (1873) ; 
Armstrong  v.  Karshner,  34  N.  E.  Rep., 
897  (Ohio,  1890) ;  Bishop  v.  Brainerd,  38 
Conn.,  289  (1859) ;  Chicago,  etc.,  R.  R  v. 
Board  of  Com'rs,  36  Kan.,  121  (1887). 
Contra,  McCray  v.  Junction  R  R,  9  Ind., 
358  (1857). 

3  See  §  668,  siipra. 

*  See  First  Nat.  Bank  v.  Breneman,  7 
AtL  Rep.,  910  (1886),  a  national  bank 
case ;  Trask  v.  Peekskill,  etc.,  Co.,  6  Hun, 
336  (1875),  under  the  New  York  Manu- 
facturing Company's  Act ;  Exparie  Fox, 
L.  R,  6  Ch.,  176  (1871),  under  the  Eng- 
lish act 

6  See  §§  499,  GOO,  supra;  City  of  Knox- 
ville  v:  Knoxville,  etc.,  R  R,  supra. 
Mansfield,  etc.,  R  R.  Co.  v.  Brown,  36 
Ohio  St.,  333  (1875),  holds  that  the  stock- 
holder who  is  sued  on  calls  may  attack 
the  regularity  of  the  consolidation.  But  a 
municipality  giving  bonds  to  one  of  the 
old  companies  cannot  attack  such  reg- 
ularity. Chicago,  etc.,  R  R.  Co.  v.  Put- 
nam, 13  Pac.  Rep.,  593  (Kan.,  1887).  In 
Illinois  it  is  very  properly  held  that  a 
stockholder  cannot  defend  against  calls 
by  alleging  an  ultra  vires  consolidation. 
His  remedy  is  by  injunction.  Ottawa, 
etc.,  R  R  Co.  V.  Black,  79  111.,  262  (1875). 
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tion  made  under  such  circumstances.  There  is  a  conflict  of  author- 
ity as  to  whether  this  rule  prevails  where  the  legislature  has 
reserved  the  right  to  alter  or  amend  the  charter.  The  weight  of 
authority  holds  that  a  dissenting  stockholder  cannot  prevent  the 
sale,  lease  or  consolidation.^  Moreover,  the  legislature,  corporation 
and  majority  are  not  entirely  subject  to  the  will  of  dissenting 
stockholders.  Under  the  power  of  eminent  domain  the  legislature 
may,  in  a  statute  authorizing  consolidations,  leases  or  sales  of  rail- 
roads, provide  therein  that  a  dissenting  stockholder's  stock  shall 
be  appraised  and  condemned,  thereby  removing  all  obstacles  to 
the  proposed  act.  Such  a  condemnation  proceeding  is  legal  and 
constitutional.^  But  a  statute  giving  authority  to  condemn  stock 
for  the  purpose  of  effecting  a  consolidation  of  corporations  is  no 
authority  for  the  condemnation  where  only  a  lease  is  being  ef- 
fected; nor  have  the  courts  any  power  to  award  damages  to  the 
dissenting  stockholder,  and  then  take  from  him  his  stock,' 

In  England  there  is  no  restriction  on  the  power  of  parliament 
to  amend  a  charter;  and  the  courts  will  not  enjoin  an  application 
to  parliament  for  an  amendment,*  but  will  enjoin  any  use  of  cor- 
porate funds  to  aid  and  further  that  application.' 

§  897.  Joint  itse  of  trade,  iridge  or  depot  hy  two  or  more  rail- 
roads —  Traffic  contracts — "Pools." —  The  courts  are  inclined  to  hold 
that  a  railroad  company  has  power  to  allow  other  roads  to  use  a 
reasonable  portion  of  its  tracks,  especially  on  bridges  or  at  terminal 
points.  Such  contracts  are  held  to  be  not  leases,  but  mere  contracts. 
Being  favored  by  the  courts  and  public  policy  they  are  upheld  and 
enforced.^ 

Of.  §  111,  supra.    A  stockholder  can-  3  Mills  v.  Central  R  R  Co.,  41  N.  J. 

not  enjoin  a  consolidation  on  the  ground  Eq.,  1  (1886). 

that  one  of  the  consolidating  companies  *  Heathcote  v.  North  Staffordshire  E'y 

was  illegally  organized.    Bell  v.  Peru,  Co.,  3  Macn.  &  G.,  100.    See,  also,  Mc- 

etc,  R  R  Co.,  10  AtL  Rep.,  741  (N.  J.,  Donnell  v.  Grand  Canal  Ca,  3  Ir.  Ch. 

1887).    In  New  Jersey  a  lease  may  be  Rep.  (N.  S.),  578  (1853). 

enjoined  by  a  single  stockholder.    Black  s  Simpson  v.  Denison,    10   Hare,    51 

V.  Delaware,  etc.,  Co.,  24  N.  J.  Eq.,  455  (1853) ;  Maunsell  v.   Midland,  etc.,  R'y 

(1873).  Co.,   6  Hem.   &  M.,   130  (1863);  Great 

1  Durfee  v.  Old  Colony,  etc.,  R  R,  87  Western  R'y  Co.  v.  Ruahout,  5  De  G.  & 
Mass.,  230  (1862) ;  Bishop  v.  Brainerd,  38  Sm.,  390  (1853). 

Conn.,  388  (1859):    See  §  501.     Cf.  Buf-  « In  Chicago,  etc.,  R'y  v.  Rio  Grande, 

falo,  etc.,  R  E.  Co.  v.  Dudley,  14  N.  Y.,  etc.,  R.  R,  143  U.  S.,  596  (1893),  the  court 

336,  354  (1856);  Mowry  v.  Indiana,  etc.,  considered  an  agreement  whereby  one 

R  R,  4  Biss.,  79  (1866).  company  had  the  right  to  run  its  ti'ains 

2  Black  V.  Delaware,  etc.,  Canal  Co.,  over  the  tracks  and  into  the  depot  of 
24  N.  J.  Eq.,  455  (1873);  rev'g  23  N.J.  another  company  as  not  a  lease,  and  the 
Eq.,  130.  See,  also,  Lauman  v.  Lebanon,  depot  cannot  be  used  except  for  trains 
etc.,  R  R  Co.,  30  Pa.  St,  42  (1858).  brought  in  over  the  tracks  specified  in 
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A  court  of  chancery  cannot  grant  relief  which  would  in  effect  be 
legislative.  Ilence,  where  one  company  refuses  to  agree  vyith  an- 
other owning  a  connected  road  to  form  a  through  line  or  to  do  a 


the  contract  For  the  form  of  an  agree- 
ment to  allow  one  company  to  use  an- 
other company's  tracks,  see  Chicago, 
etc.,  R'y  V.  Rio  Grande  R  R,  143  U.  S., 
398  (1893).  "  Two  or  more  rail way^iom- 
panies,  whose  railways  form  a  con- 
tinuous line,  may  enter  into  a  joint  ar- 
rangement for  operating  their  railways 
as  one  line,  and  to  become  jointly  liable 
for  money  borrowed  to  be  used  in 
furtherance  of  the  business  of  such 
line„"  A  creditor  may  sue  them  jointly. 
Chicago,  etc.,  R'y  v.  Ayers,  30  N.  E.  Rep., 
687  (111.,  1892).  For  a  case  involving  the 
construction  of  a  contract  whereby  one 
railroad  runs  over  the  tracks  of  another 
railroad,  see  Chicago,  etc.,  R'y  n  Denver, 
etc.,  R.  R,  45  Fed.  Rep.,  304  (1891).  In 
the  case  of  Chicago,  etc.,  R'y  u  Denver, 
etc.,  R.  R,  46  Fed.  Rep.,  145  (1890),  the 
court  held  that  where  the  contract  so 
provided,  an  assignee  of  a  right  to  use 
the  tracks  of  the  defendant  would  be 
protected  by  injunction.  A  railroad 
company  may  enter  into  a  contract 
whereby  another  railroad  company  ob- 
tains the  right  to  a  joint  us^  with  the 
former  company  of  a  line  of  railroad. 
Chicago,  etc.,  R'y  v.  Union  Pac.  R'y,  47 
Fed.  Rep.,  15  (1891).  A  right  to  use  a 
right  of  way  under  a  trafEc  agreement 
may  be  enforced  and  a  violation  pre- 
vented by  a  suit  in  equity.  Joy  v.  St. 
Louis,  138  U.  S.,  1  (1891).  It  is  legal  for 
a  railroad  company  to  contract  to  allow 
another  railroad  to  run  over  the  former's 
bridge,  use  seven  miles  of  track  and  also 
a  depot  in  common.  Union  Pac.  R'y  v. 
Chicago,  etc.,  R'y,  51  Fed.  Rep. ,  309  (1892). 
Equity  has  power  to  grant  specific  per- 
formance of  a  contract  whereby  one 
railroad  is  to  be  allowed  the  joint  use  of 
a  bridge  and  terminal  facilities  belong- 
ing to  another  company.  Id.  Where, 
by  its  charter,  a  terminal  and  union 
depot  company  is  obliged  to  allow  new 
roads  to  demand  and  pay  for  a  propor- 


tional part  of  the  former  company's 
capital  stock,  the  price  is  par,  even 
though  it  is  worth  more.  St.  Paul,  etc., 
Co.  V.  Minn.,  etc.,  R  R,  49  N.  W.  Rep., 
646  (Minn.,  1891). 

Where  a  railroad  completes  another 
railroad  under  an  agreement  that  the 
former  shall  run  it,  there  can  be  no  re- 
covery by  the  former  for  the  work  done 
and  money  expended,  the  charter  of  the 
former  road  not  authorizing  such  acts. 
As  to  whether  the  former  road  could 
continue  to  run  the  latter  was  not  in- 
volved in  the  suit.  Groat  W.  R'3'  v.. 
Preston,  etc.,  R'y,  17  U.  C,  Q.  B.,  477 
(1859).  A  stockholder  may  enjoin  his 
corporation  from  allowing  another  cor- 
poration to  lay  rails  and  do  business 
over  the  former  companj''s  right  of  way. 
^Beman  v.  Rufford,  6  Eng.  L.  &  Eq.,  106 
(1851).  For  breach  of  a  contract  by  a 
railroad  company  whereby  it  agrees  to 
give  its  transfer  business  to  a  ferry  com- 
pany in  consideration  of  the  free  use  of 
land,  the  remedy  is  not  for  rent  but  for 
breach  of  covenant.  Wiggins  Ferry  Co. 
V.  O.  &  M.  R'y,  142  U.  S,  396  (1892). 
Where  a  railroad  has  the  right  to  run 
into  a  union  depot,  and  it  subsequently 
purchases  another  railroad  which  also 
runs  into  the  union  depot,  but  is  paying 
rent  therefor,  the  former  road  may  run 
both  ite  trains  and  the  trains  of  the  pur- 
chased road  over  the  line  of  the  former 
into  the  union  depot  without  paying  the 
rent  which  the' latter  company  has  been 
paying.  Union,  etc.,  Co.  v.  Chicago,  etc., 
Co.,  20  S.  W.  Rep.,  792  (Mo.,  1892).  A 
traffic  contract  whereby  one  road  has 
the  right  to  run  its  trains  over  another 
road  does  not  create  a  partnership  or 
make  one  road  the  agent  of  the  other. 
Hence  a  person  shipijing  freight  by  the 
former  road  cannot  hold  the  latter  road 
liable  for  not  keeping  the  track  in  con- 
dition as  called  for  by  the  contract.  St. 
Louis,  etc.,  R'y  Co.  v.  Neel,  19  S.  W. 
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connecting  business,  it  is  not  competent  for  chancery  to  order  that 
such  a  business  be  done  and  to  fix  the  terms.' 

A  traffic  contract  gives  rise  to  questions  of  more  difficulty  and 
doubt.  These  contracts  are  of  two  kinds :  first,  where  two  con- 
necting; railroads  divide  such  earnings  as  arise  from  traffic  which 
passes  over  both  lines;  second,  where  two  or  more  competing  lines 
divide  all  their  earnings  in  excess  of  a  certain  proportion  which  goes 
to  pay  operating  expenses.  The  first  class  of  contracts  has  been 
uniformly  upheld.^ 


Rep.,  963  (Ark.,  1893).  Where  a  contract 
runs  to  a  corporation  and  its  assigns, 
and  both  parties  treat  another  company 
as  an  assignee  in  fact  of  one  of  them, 
possessed  of  the  rights  and  charged  with 
the  obligations  of  the  original  party  to 
the  contract,  a  court  of  equity  will  con- 
sider it  the  assignee  in  law.  Chicago, 
etc.,  R'y  V.  Rio  Grande,  etc.,  R.  R.,  143 
XT.  S.,  596  (1893).  A  railroad  company 
under  certain  circumstances  may  pay 
part  of  the  expense  of  a  depot  beyond 
its  own  line  and  in  a  different  state. 
Nashua,  etc.,  R.  R.  v.  Boston  &  L.  R.  R, 
132  U.  S.,  356  (1890).  In  Bartlett  v. 
Norwich,  etc.,  R  R  Co.,  33  Conn.,  560 
(1866),  a  contract  whereby  several  roads 
jointly  constructed  a  line  to  connect 
them  was  assumed  to  be  legal.  Under 
the  English  statute  one  railroad  may 
make  a  traffic  arrangement  to  run  over 
another,  and  pay  a  sum  which  will  pay 
dividends  on  the  stock  of  the  latter. 
South  Yorkshire,  etc.,  Co.  v.  Great 
Northern  R'y  Co.,  9  Ex.,  55  (1858).  This 
case  illustrates  how  closely  allied  a  traf- 
fic contract  is  with  a  consolidation  and 
guaranty  contract  See,  also,  Charlton 
V.  Newcastle,  etc.,  R'y  Co.,  5  Jur.  (N.  S.), 
1096  (1859),  where  a  contract  for  the  di- 
vision of  earnings  which  was  practically 
a  consolidation  of  the  two  companies 
was  declared  void  at  the  suit  of  a  stock- 
holder. See,  also,  cases  in  sections  supra; 
Stanley  v.  Cleveland,  C.  &  C.  R,  R  Co., 
18  Ohio  St.,  553  (1869),  involving  an 
agreement  to  run  sleeping-cars  on 
through  express  trains  over  two  rail- 
roads. In  Olcott  V.  Tioga  R.  R.  Co.,  27 
N.  Y.,  5i6  (1863),  a  contract  for  the  joint 


purchase  and  use  of  engines  by  connect- 
ing railroads  was  held  lawful.  In  Co- 
lumbus, Piqua  &  I.  R  R.  Co.  v.  Indian- 
apolis &  B.  R  R  Co.,  0  McLean,  450 
(1853),  an  injunction  was  granted  to 
prevent  a  railroad,  which  had  con- 
tracted with  another  to  build  a  connect- 
ing line  and  to  carry  through  freight 
and  passengers,  from  changing  its 
gauge. 

1  Atchison,  T.  &  S.  F.  R.  Kv.  Denver 
&  N.  O.  R,  110  U.  S.,  667,  683  (1884),  re- 
versing S.  C,  15  Fed.  Rep.,  650  (1883). 
But  a  stockholder  in  a  belt  line  may  en- 
join one  of  the  connecting  railroad  cor- 
porations from  excluding  the  belt  line 
from  its  grounds.  Lathrop  v.  Junction 
R,  R,  4  Fed.  Rep.,  41  (1880). 

2  Hartford,  etc.,  R  R  Co.  v.  New 
York,  etc.,  R  R  Co..  3  Rob.  (N.  Y.),  411 
(1865) ;  Columbus,  etc.,  R  R.  Co.  .v.  In- 
dianapolis, etc.,  R  R  Co.,  5  Ind.,  450 
(1853) ;  Sussex  R.  R.  Co.  v.  Morris,  etc., 
R  R  Co.,  19  N.  J  Eq.,  13  (1868);  S.  C, 
20  id.,  543  (1869),  holding  that  the  con- 
tract did  not  apply  to  newly-constructed 
branches.  The  case  of  Shrewsbury,  etc., 
R'y  Co.  V.  London,  etc.,  R'y  Co.,  was  be- 
fore the  different  courts  seven  times. 
14  Jur.,  921;  2  M.  &  G.,  324  (1850);  17 
Q.  B.  D.,  653  (1851) ;  3  M.  &  G.,  70  (1850); 
16  Beav.,  441  (1852):  4'De  G.,  M.  &  G., 
115 ;  6  H.  L.  C,  113.  It  was  an  attempt 
to  enforce  an  agreement  of  two  rail- 
ways to  divide  arbitrarily  such  part  of 
their  earnings  as  arose  from  connecting 
parts  of  their  lines.  The  contract  was 
not  enforced  because  inequitable,  but  its 
legality  seems  to  have  been  conceded. 
In  Midland  R'y  Co.  v.  London,  eta,  R'y 
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The  second  class  is  called  a  "  pool."  They  have  been  the  subject 
of  considerable  litigation,  and  yet  while  their  illegality  seems  to  be 
clear,  there  are  only  a  few  common-law  decisions  to  the  efiEect  that 
they  are  illegal.^ 


Co.,  L.  R,  8  Eq.,  534  (1866),  it  was  held 
that  a  pooling  contract  between  two 
competing  roads  did  not  include  a  new 
route  acquired  subsequently  by  gne  of 
the  roads.  A  traffic  arrangement  was 
involved  in  Jourdan  v.  Lang,  etc., 
E.  E.,  115  N.  Y.,  380  (1889).  In  Minne- 
sota it  has  been  held  that  traffic  ar- 
rangements  between  two  railroads  are 
not  ultra  vires  and  illegal  as  a  matter  of 
law,  but  that  the  question  is  a  mixed 
one  of  law  and  fact  A  stockholder  who 
objects  must  bring  suit  within  a  reason- 
able time  or  he  will  be  denied  relief. 
Stewart  v.  Erie,  etc.,  Trans.  Co.,  17  Minn., 
872  (1871).  A  railroad  may  make  a 
traffic  contract  with  one  out  of  several 
connecting  lines,  and  need  not  give  the 
same  terms  to  the  other  lines.  Atchi- 
son, etc.,  R  R  Co.  V.  Denver,  etc.,  R  R 
Co.,  110  U.  a,  667  (1884);  rev'g  Denver, 
etc.,  R.  R  Co.  V.  Atchison,  etc.,  E.  R. 
Co.,  15  Fed.  Eep.,  650 ;  Tonawanda  R  R 
Co.  V.  New  York,  etc.,  R  R  Co.,  43  Hun, 
496  (1886).  But  see  Missouri  Pacific  E'y 
Co.  V.  Texas,  etc.,  R'y  Co.,  30  Fed.  Rep., 
3  (1887),  and  §  902,  infra;  Eclipse,  etc., 
Co.  V.  Pontohartrain  R  R  Co.,  24  La. 
Ann.,  1.  See,  also,  in  general,  Pierce  on 
Railroads  (2d  ed.),  491 ;  Wood  on  Rail- 
roads, 590;  Arnot  v.  Erie  R'y  Co.,  5 
Hun,  608  (1875);  affirmed,  67  N.  Y,  815. 
Where  a  contract  between  a  domestic 
railrbad  company  and  a  foreign  rail- 
road company  is  declared  illegal  and 
void  by  the  court  on  the  ground  that  it 
seeks  to  create  a  monopoly  in'  the  coal 
business,  and  the  court  orders  the  do- 
mestic railroad  company  to  cease  com- 
plying with  such  contract,  the  court 
will  appoint  a  receiver  of  such  company 
if  it  attempts  to  evade  the  decree,  but 
upon  proof  that  no  evasion  has  been  at- 
tempted the  court  will  refuse  to  appoint 
a  receiver.     Stockton,    Att'y-Gen'l,    v. 


Central  R  Co.  of  N.  J.,  25  All.  Eep.,  942 
(N.  J.,  1893). 

1  Hare  v.  London,  etc.,  R'y  Co.,  3  J.  & 
H.,  89 ;  1  id.,  353  (1860),  where  a  stock- 
holdei-'s  action  failed;  dictum  in  Lan- 
caster, etc.,  E'y  Co.  v.  Northwestern  E'y 
Co.,  2  K.  &  J.,  293  (1856).  Eailroad  pools 
are  not  contrai'y  to  public  policy  in 
England;  but  quaere  as  to  whether  a 
stockholder  may  not  set  them  aside. 
See  3  E'y  &  Corp.  L.  X,  144.  For  a  pool- 
ing contract  between  a  steamship  com- 
pany and  a  railroad,  see  Cutting  v.  Flor- 
ida, etc.,  Co.,  43  Fed.  Eep.,  743  (1890). 
A  pooling  an-angement  between  rival 
railroad  companies  fixing  freight  rates 
is  prima  facie  illegal.  Cleveland,  etc., 
E'y  V.  Closser,  26  N.  E.  Eep.,  159  (Ind., 
1890).  A  pooling  contract  between  two 
railroads  competing  for  business  be- 
tween the  same  points  is  void  as  against 
public  policy.  The  court  will  leave  the 
parties  where  they  are.  The  an-ange- 
ment in  this  case  was  for  a  division  of 
earnings.  Texas,  etc.,  E'y  v.  Southern 
Pao.  E'y,  6  S.  Eep.,  888  (La.,  1889).  An 
agreement  of  two  companies  to  liave 
the  same  management  and  divide  their 
earnings  in  a  certain  proportion  is  in- 
valid. Burke  v.  Concord,  etc.,  R  R  Co., 
61  N.  H.,  161  (1881);  State  v.  Same,  13 
Ai-n.  &  Eng.  R  R  Cas.,  94  (N.  H.,  1883). 
Cf  23  Fed.  Eep.,  306.  A  combination 
of  two  railroads  under  one  management, 
and  a  division  of  joint  proceeds  upon 
fixed  percentages,  and  the  making  of 
improvements  at  a  common  expense, 
have  been  held  legal  and  binding  on 
stockholders,  though  the  contract  was 
made  by  the  directors  only.  Nashua, 
etc.,  R  R  Co.  V.  Boston,  etc.,  R  R  Co., 
27  Fed.  Eep.,  831  (1886).  For  the  con- 
struction of  the  terms  of  an  agreement 
of  two  railroads  to  divide  the  receipts, 
one  road  furnishing  the  track,  etc.,  and 
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§  898.  A  railroad  cannot  he  sold  under  levy  of  execution. —  Tliis 
rule  also  is  an  outgrowth  of  the  principle  of  law  and  rule  of  public 
policy  that  a  railroad  must  be  operated  and  hence  will  not  be  al- 
lowed to  pass  into  the  sheriff's  hands  nor  be  sold  in  parcels  and 
thus  disrupted.  The  creditor's  remedy  is  a  receiver.  He  cannot 
levy  execution  on  the  railroad  itself  or  any  part  of  it  unless  the 
statute  expressly  allows  him  to  do  so.' 


the  other  the  rolling  stock,  see  Bloss- 
burg,  etc..  R  R  Co.  v.  Tioga  R  R  Co.,  1 
Abb.  Ct  of  App.,  149  (1864).  Where  one 
railroad  company  operates  its  road  with 
another  railroad  jointly  on  an  agreement 
to  divide  the  profits,  it  cannot  use  the 
profits  to  purchase  still  another  railroad 
unless  the  stockholders  of  the  second  rail- 
road assent  thereto.  Nashua,  etc.,  R  R  u 
Boston  &  L.  R'R,  132  U.  S.,  356  (1890). 
A  stockholder  cannot  enjoin  his  com- 
pany from  paying  a  rival  company  a 
certain  sum  for  discontinuing  its  boats. 
Leslie  v.  Lorillard,  110  N.  Y.,  519  (1888). 
A  contract  of  two  railroads  to  keep  out 
of  each  other's  territory  has  been  held 
not  to  be  void.  Ives  v.  Smith,  8  N.  Y. 
Supp.,  645  (1888).  Under  the  Texas  con- 
stitution prohibiting  railroad  corpora- 
tions from  controlling  competing  lines 
a  pooling  arrangement  is  void.  Gulf, 
etc.,  R'y  Co.  v.  State,  10  S.  W.  Rep.,  81 
(Tex.,  1888).  In  Morrill  v.  Boston,  etc., 
R  R  Co.,  55  N.  H.,  531,  a  stockholder 
enjoined  a  pooling  contract  which  was 
prohibited  by  statute.  Ill  the  case  of 
United  States  v.  Trans-Missouri  Freight 
Assoc,  58  Fed.  Rep.,  440  (1892),  the  court 
held  that  an  agreement  between  sev- 
eral competing  railway  companies  that 
an  association  be  formed  for  the  pur- 
pose of  maintaining  just  and  reasonable 
rates,  preventing  unjust  discriminations 
by  furnishing  adequate  and  equal  facil- 
ities for  the  interchange  of  traffic  be- 
tween the  several  lines,  without  pre- 
venting or  illegally  limitmg  competition, 
is  legal,  and  is  not  in  violation  of  the 
federal  statute  against  trusts.  The  court 
said :  "  The  rule  of  law  which  recog- 
nizes the  rights  of  the  public  to  have 
the  benefit  of  fair  and  healty  competi- 


tion, and  to  require  that  equal  facilities 
and  reasonable  rates  shall  be  secured  to 
all,  does  not  condemn  a  contract  be- 
tween railroad  companies  operating 
competing  lines,  which  is  made  for  the 
sole  purpose  of  preventing  strife,  and 
preventing  financial  ruin  to  one  or  the 
other,  so  long  as  the  purpose  and  effect 
of  such  an  agreement  is  not  to  deprive 
the  public  of  its  right  to  have  adequate 
facilities  and  fixed  and  reasonable  prices. 
.  .  .  ,  The  object  and  purpose  of  the 
agreement,  and  the  formation  of  the  as- 
sociation thei-eunder,  was  to  maintain 
just  and  reasonable  rates,  and  to  pre- 
vent unjust  discriminations,  in  com- 
pliance with  the  terms  of  the  act  regu- 
lating commerce  by  furnishing  equal 
facilities  for  the  interchange  of  traffic 
between  the  several  lines."  A  copy  of 
the  agreement  itself  was  given  in  this 
report  It  is  an  agreement  to  regulate 
rates,  but  does  not  provide  for  a  division 
of  the  traffic. 

1  Randolph  v.  Larned,  27  N.  J.  Eq..  557 
(1876),  involving  a  railroad  franchise; 
Louisville,  etc.,  R'y  v.  Boney,  117  Ind., 
501  (1888).  The  rule  that  execution 
cannot  reach  the  right  to  operate  a  rail- 
way is  based  on  the  wise  policy  that 
any  other  rule  would  result  in  the 
breaking  of  roads  into  many  pieces. 
See  Redfield  v.  Wickham,  58  L.  T.  Rep.. 
455  (1888),  distinguishing  County  of 
Drummond  v.  S.  E.  R'y,  24  L.  C.  Jurist. 
276.  A  railroad  company's  right  of 
way  cannot  be  sold  on  execution,  nor 
can  the  company  itself  sell  it  apart 
from  the  operation  of  the  road  upon  it. 
even  though  the  company  has  the  fee. 
East  Alabama  R'y  v.  Doe,  114  U.  S.,  340. 
350  (1885);    Buncombe,  etc.,  Comniis- 
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899.  Rates  charged  iy  railroads  may  ie  reduced  hy  the  legislature 
if  they  are  unreasonably  high. —  It  formerly  was  bfel.ieved  that  a 
state  legislature  could  not,  by  an  arbitrary  statute,  reduce  railroad 
charges  for  the  transportation  of  freight  and  passengers.  But  the 
famous  Granger  Cases  in  the  supreme  court  of  the  United  States 
completely  overthrew  this  doctrine,  and  sustained  the  power  of  a 
state  legislature  to  order  railroads  to  reduce  their  rates  where  those 
rates  were  unreasonably  high.' 


sioners  v.  Toramey,  115  U.  S.,  132,  135 
(1885);  Youngman  v.  Elniira,  etc.,  R. 
E.,  65  Pa.  St,  278  (1870).  The  case  of 
State  V.  Rives,  5  Ired.  L.  (N.  C),  297 
(1844),  sustained  a  sale  under  execution 
of  a  railroad,  and  held  that  the  pur- 
chaser was  not  criminally  liable  for 
tearing  up  the  track.  In  Louisiana 
railroad  franchises  may  be  sold  under 
execution,  though  no  statute  authorizes 
it.  Lawrence  v.  Morgan's,  etc.,  S.  S. 
Co.,  3  S.  Rep.,  69  (1887);  Stewart  v. 
Jones,  40  Mo.,  140  (1867),  where  a  sale 
on  execution  of  a  franchise  to  be  a  col- 
lege was  held  void.  Where  the  right 
to  sell  a  railroad  under  levy  of  execu- 
tion exists,  such  levy  may  be  made  sub- 
ject to  mortgages,  where  such  mort- 
gage is  not  being  fox'eclosed.  Eells  v. 
Johann.  37  Fed.  Rep.,  337  (18S6).  In 
England  prior  to  the  act  of  1867,  a 
judgment  creditor  might  issue  a  yi. /a., 
and  seize  all  the  rolling  stock  and  other 
chattels  and  goods  of  a  railroad  com- 
pany, but  by  the  act  of  1867  he  is  now 
compelled  to  apply  for  a  receiver  and 
manager  of  the  road.  Re  The  East- 
ern, etc.,  R'y  Co.,  63  L.  T.  Rep.,  181 
(1890);  aflE'd,  id.,  604,  and  aff'd,  64  id., 
669. 

1  Munn  V.  Illinois,  94  U.  S.,  113  (1876), 
and  the  various  cases  in  94  U.  S.,  at 
pp.  155,  164,  179,  180,  181;  Ruggles  v. 
Illinois,  108  U.  S.,  536  (1883);  aflf'g  91 
111.,  256  (1878);  Shields  u  Ohio,  95  U.  S., 
819  (1877);  Farmers'  Loan,  etc.,  Co.  v. 
Stone,  20  Fed.  Rep.,  370  (Miss.,  1884); 
Louisville  &  N.  R.  R.  v.  Tenn.  R.  R. 
Co.,  19  Fed.  Rep.,  679  (1874) ;  111.  Cent. 
R.  R.  n  People,  95  111.,  313  (1880) ;  Chi- 
cago &  Alton  R.  R.  w  Chicago,  V.  & 


W.  Coal  Co.,  79  111.,  131  (1875) ;  Chicago 
&  Alton  R  R.  V.  People,  67  111.,  11,  16 
(1873);  Railroad  Co.  v.  Richmond,  19 
Wall.,  584(1873);  Railroad  Commission 
Cases,  116  U.  S.,  307  (1886).  Cf.  with 
the  case  Killmer  v.  N.  Y.  C.  &  H.  E. 
R.,  R.,  100  N.  Y.,  395  (1885) ;  Georgia 
R.  R.  V.  Smith,  70  Ga.,  694  (1883); 
Laurel  Fork,  etc.,  R.  R  Co.  v.  West 
Va.,  etc.,  Co.,  35  W.  Va.,  334  (1884).  A 
legislative  reduction  of  raiU-oad  rates  is 
constitutional,  though  thereby  the  road 
will  pay  but  one  and  one-half  per  cent, 
on  its  original  cost  and  only  two  per 
cent,  on  its  bonded  debt,  there  being  no 
evidence  as  to  the  "  water  "  in  the  bonds 
or  of  the  cost  of  the  road  to  the  present 
owner.  Rates  may  be  regufated  to  cor- 
respond to  gross  earnings,  ^ow  v. 
Beidelman,  135  XJ.  S.,  680  (1888).  Rail- 
road rates  may  be  reduced  by  statute 
and  made  to  depend  upon  the  length  of 
the  road.  Dow  v.  Beidelman,  5  S.  W. 
Rep.,  298  (Ark..  1887).  The  following 
decisions  have  been  made :  Where  for  a 
certain  period  rates  were  to  be  fixed  in 
the  discretion  of  corporate  authorities, 
the  legislature  cannot  regulate  before 
the  expiration  of  that  period.  Sloan  v. 
Pacific  R  R;  61  Mo.,  24  (1875).  But 
{dictum)  nevertheless  the  courts  have 
the  right  to  limit  the  tolls  to  reasonable 
ones.  Attorney-General  v.  Railroad  Cos.. 
35  Wis.,  435,  588  (1874).  The  legislature 
cannot  repeal  a  charter  provision  allow- 
ing a  railroad  to  charge  certain  rates. 
Hamilton  v.  Keith,  5  Bush  (Ky.),  458 
(1869).  Where,  by  charter,  rates  are  left 
to  the  discretion  of  corporate  offieers, 
the  legislature  cannot  regulate  them. 
Phil.,  etc.,  R  R  Co.  v.  Bowers,  4  Houst. 
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The  question  of  whether  the  reduction  is  a  reasonable  one  is  a 
question  of  fact  which  must  be  determined  by  proper,  proof,  the 
burden  of  proof  being  upon  the  railroad  which  complains.^ 

The  legislature  may  delegate  to  a  board  of  railroad  commissioners 


(Del.),  506  (1873).  Though  a  railroad 
charter  gives  directors  right  to  fix -rates, 
yet  the  legislature  may  regulate  under 
its  power  to  prohibit  and  punish  extor- 
tion. 111.,  etc.,  R  R.  Co.  V.  People,  95  111., 
313  (1880).  Though  under  the  decisions 
in  the  "  Granger  Cases  "  the  legislature 
may  regulate  railroad  rates  and  reduce 
them  to  a  point  where  the  road  does 
not  pay  on  its  capitalization  if  the  legis- 
lature chooses,  yet  where  the  state  con- 
stitution, as  in  Oregon,  reserves  this 
right  with  the  proviso  "  but  not  so  as  to 
impair  or  destroy  any  vested  corporate 
right,"  then  the  regulation  must  be  rea- 
sonable, and  the  courts  may  pass  on  its 
reasonableness.  Ex  parte  Koehler,  23 
Fed.  Eep.,  529  (1885).  A  contract  be- 
tween two  railroads  not  to  reduce  rates 
below  a  certain  figure  becomes  inopera- 
tive and  ceases  when  the  legislature  re- 
duces the  rates  below  that  flgura 
Buffalo,  etc.,  R  R  Co.  v.  Buffalo,  eta, 
R  R  Co.,  Ill  N.  Y.,  132  (1888).  The 
state  may  regulate  joint  rates  over 
several  railroads.  Burlington,  etc.,  R'y 
V.  Dey,  48  N.  W.  Eep.,  98  (Iowa,  1891). 
A  statute  fixing  maximum  passenger 
rates  of  railroads,  according  to  a  classifi- 
cation varying  the  rate  with  the  gross 
annual  passenger  earnings  of  each  road, 
is  constitutional  even  though  the  rate 
allowed  is  higher  in  one  part  of  the  state 
than  another.  Wellman  v.  Chicago,  etc., 
R'y,  47  N.  W.  Rep.,  489  (Mich.,  1890). 
Under  a  former  statute  in  Ohio,  now  re- 
pealed, rates  were  to  be  reduced  where 
the  profits  had  been  ten  per  cent,  on  the 
capital  for  ten  years  prior  to  the  statute. 
Iron  R'y  v.  Lawrence  F.  Co.,  80  N.  E. 
Rep.,  616  (Ohio,  1892).  Under  the  con- 
stitutional reserved  right  to  alter,  revoke 
or  annul  a  charter,  the  legislature  may 
reduce  rates  where  no  injustice  is  done 
to  stockholders.  St  Louis,  etc.,  R'y  Co. 
V.  Ryan,  19  S.  W.  Rep.,  839  (Ark.,  1892). 


See,  also,  on  this  subject,  §  501,  etc., 
supra.  Concerning  the  controversy  be- 
tween the  people  and  the  railroads  re- 
sulting in  the  legislature  reducing  rates, 
see  Cook  on  The  Corporation  Problem, 
pp.  11-24. 

•  In  Chicago,  etc.,  R'y  v.  Wellman,  143 
U.  a,  839  (1892),  the  court  said,  in  refer- 
ence to  the  Michigan  statutes  reducing 
railroad  rates,  "The  legislature  has 
power  to  fix  rates,  and  the  extent 
of  judicial  interference  is  protection 
against  unreasonable  rates."  The  court 
will  not  decide  the  rate  unreasonable 
on  evidence  taken  iii  a  "  friendly  suit," 
especially  where  the  alleged  operating 
expenses  of  the  railroad  are  not  given 
in  detail;  affirming  Wellman  v.  Chi- 
cago, etc.,  R'y,  supra.  Although  a  leg- 
islature has  power  to  reduce  railroad 
rates,  yet.  it  cannot  reduce  them  so  as 
to  practically  destroy  the  value  of  the 
railroad  property.  The  courts  will  re- 
view the  I'eduction  and  prevent  it  if 
excessive.  Chicago,  etc.,  R'y  v.  Minne- 
sota, 134  U.  S.,  418  (1890) ;  Minneapolis 
R'y  V.  Minnesota,  id.,  467  (1890).  Where 
a  state  statute  delegates  to  state  railroad 
commissioners  the  power  to  reduce  rail- 
road rates,  a  reduction  is  unconstitu- 
tional where  there  has  been  no  proper 
investigation  as  to  their  reasonablenesa 
Mercantile  T.  Co.  v.  Texas,  etc.,  R'y,  51 
Fed.  Rep.,  529  (1892).  Stated  in  chrono- 
logical order  the  cases  in  the  supreme 
court  of  the  United  States,  to  the  effect 
that  the  legislature  may  reduce  railroad 
rates  when  such  rates  are  unreasonably 
high,  are  as  follows:  Munn  v.  Illinois, 
94  U.  S.,  113-181  (1876) ;  Spring  Valley 
W.  W.  V.  Schottler,  110  id.,  347  (1883); 
Miss.  R.  R  Cases,  116  id.,  307,  347,  352 
(1886) ;  Wabash,  etc.,  R'y  v.  Illinois.  118 
id.,  557  (1886) ;  Chicago,  etc.,  R'y  v.  Dey, 
35  Fed.  Rep.,  866  (1888);  Chicago,  etc., 
R'y  V.  Minnesota,  134  U.  S.,  418  (18B9); 
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the  right  to  reduce  rates  where  the  existing  rates  are  unreasonably 
high.' 

§  900.  Regulation  of  rail/roads  in  other  respects  hy  the  legislature. 
A  legislature  may  compel  railroad  companies  to  construct  bridges, 
build  fences,  improve  crossings,  erect  danger  signals,  regulate  speed 
and  comply  with  many  other  police  regulations  for  the  convenience 
or  safety  of  the  public.  This  police  power  of  the  legislature  is 
very  great,  and  extends  to  all  classes  of  corporations.^ 


Budd  V.  New  York,  143  id.,  517  (1891); 
Chicago,  etc.,  E'y  v,  Wellman,  143  id:, 
839. 

'  Georgia,  etc.,  Co.  v.  Smith,  128  U. 
S.,  174  (1888);  Raih-oad  Commission 
Cases,  116  U.  S.,  307  (1§86),  rev'g  20  Fed. 
Rep.,  270.  To  same  effect,  State  v, 
Chicago,  etc.,  R'y,  37  N.  W.  Rep.,  782 
(Minn.,  1888) ;  State  v.  Fremont,  etc., 
E.  E.,  35  N.  W.  Rep.,  118  (Neb.,  1887); 
Railroad  Com'rs  v.  Oregon,  etc.,  Co.,  19 
Pac.  Rep.,  703  (Oreg.,  1888).  State  rail- 
road commissioners  may  determine 
railroad  rates  in  Nebraska-;  but  where 
the  railroad  denies  the  reasonableness 
of  the  reduction  there  arises  a  question 
of  fact  for  the  courts.  State  v.  Fremont, 
etc.,  R.  R.,  36  N.  W.  Rep.,  805  (Neb., 
1888).  The  legislature  may  delegate  to 
commissioners  the  power  to  fix  railroad 
rates,  but  the  courts  will  restrain  the 
commissioners  from  reducing  the  rates 
to  a  ruinously  low  figure.  Chicago, 
etc.,  R'y  V.  Dey,  85  Fed.  Rep.,  866  (1888) ; 
Chicago,  etc.,  R'y  v.  R.  R  Com'rs,  id., 
883  (1888);  5  S.  Rep.,  833.  Of.  38  Fed. 
Rep.,  656.  See,  also.  Mercantile  T.  Co. 
V.  Texas,  etc.,  R'y,  supra.  The  state 
may  compel  the  railroad  companies  to 
pay  the  expense  of  its  railroad  commis- 
sion. Charlotte,  etc.,  R.  R.  v.  Gibbes, 
143  U.  S.,  386  (1892).  Where  the  rail- 
road commissioners  are  given  power  to 
regulate  rates  and  do  so,  the  courts  will 
not  review  by  injunction  the  reasonable- 
ness of  the  reduction.  It  will  be  left  to 
the  test  of  experiment.  Storrs  v.  Pen- 
sacola,  etc.,  R.  Co.,  11  S.  Rep.,  226  (Fla, 
1892).  In  regard  to  the  power  of  the 
railroad  commissioners  in  Massachusetts 
to   fix  rates  on  milk,  see  Littlefield  v. 
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Fitchburg  R.  Co.,  32  N.  E.  Rep.,  859 
(Mass.,  1893).  In  the  case  of  Richmond, 
etc.,  R.  R.  V.  Trammel,  53  Fed.  Rep.,  196 
(1892),  it  was  held  that  a  statute  author- 
izing railroad  commissioners  to  re- 
duce rates,  and  making  their  decision 
conclusive  as  to  the  reasonableness  of 
the  reduction,  was  unconstitutional,  but 
the  court  held  that  it  would  not  enjoin 
suits  in  the  state  courts  to  collect  pen- 
alties for  the  violation  of  the  orders  of 
the  comniissioners  unless  it  was  shown 
that  the  railroad  company  was  not 
allowed  to  show  that  the  reductions 
were  unreasonable. 

2  Kansas  Pac.  R'y  v.  Mower,  16  Kan., 
573  (1876),  requiring  fences  and  citing 
cases.  To  same  effect.  Nelson  v.  "Ver- 
mont, etc.,  R  R,  26  Vt.,  717  (1854); 
Gorman  v.  Pacific  R  R,  26  Mo.,  441 
(1858).  Legislature  may  compel  a  rail- 
road to  ring  bell  or  blow  whistle  before 
reaching  cross-roads.  Galena,  etc.,  R. 
R  Co.  V.  Loomis,  13  111.,  548  (1852). 
May  require  cattle-guards.  Thorpe  v. 
Rutland,  etc.,  R  R,  Co.,  27  Vt,  140 
(1854).  May  require  all  regular  passen- 
ger trains  to  stop  at  county  seats  for 
passengers.  Chicago  &  A.  R  R  Co.  v. 
People,  etc.,  105  111.,  657  (1883).  To 
same  effect,  and  requiring  them  to  stop 
at  a  particular  station,  State  of  Conn.  v. . 
New  Haven,  etc.,  Co.,  43  Conn.,  351 
(1876).  Under  its  reserved  power  the 
legislature  may  require  street  railways 
to  pave.  Sioux  City,  etc.,  R'y  v.  Sioux 
City,  39  N.  W.  Rep.,  498  (Iowa,  1888). 
Legislature  may  require  erection  of 
sign-boards  at  crossings,  and  may  im- 
pose fines  for  non-conformity.  May  reg- 
ulate   speed    through    municipalities. 
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This  class  of  cases  is  based  on  the  police  power  of  the  state,  and 
is  to  be  clearly  separated  from  oases  where  the  legislature  amends 


Mobile,  etc.,  R.  R.  Co.  v.  State,  51  Miss., 
137  (1875).  Same  as  to  regulation  of 
speed.  When  the  statute  prescribes 
speed  the  municipality  cannot  change 
it  Horn  v.  Chicago,  etc.,  R'y  Co.,  88 
Wis.,  463  (1875).  May  require  trains  to 
stop  at  stations.  Penn.  Co.  v.  Wentz, 
37  Ohio  St,  333  (1881).  May  compel  a 
railroad  to  deliver  grain  at  any  elevator 
along  the  road  specified  by  the  shipper. 
Hoyt  V.  Chicago,  eta,  R.  R.  Co.,  93  111., 
601  (1879).  Cannot  compel  railroads 
crossing  each  other  to  have  trains  due  at 
the  same  hour  vpait  for  each  other 
twenty  minutes.  State  v.  Noyes,  47  Me., 
189  (1859).  May  authorize  railroad  com- 
missioners to  compel  railroads  to  make 
a  station  and  erect  depots  at  such  places 
as  the  commissioners  deem  proper.  R 
R.  Com'rs  v.  Portland,  etc.,  R  R  Co., 
63  Me.,  277  (1874).  May  inflict  severe 
penalties  on  a  railroad  for  charging  rates 
in  excess  of  its  charter  rate.  Camden, 
etc.,  R  R  V.  Briggs,  22  N.  J.  L.,  623 
(1850).  May  prohibit  railroad  crossing 
a  city  street  unless  city  authorities  con- 
sent and  prescribe  the  character  of  the 
crossing.  Veazie  v.  Mayo,  45  Me.,  560 
(1858).  May  make  railroad  liable  for 
pay  of  day-laborers,  whether  employed 
by  railroad  or  contractors  or  subcon- 
tractors. Bramin  v.  Conn.,  eta,  R  R 
Ca,  31  Vt,  214  (1858) ;  Peters  v.  St  Louis, 
eta,  R  R  Ca,  28  Ma,  107  (1856).  May 
make  railroad  liable  for  damages  by  fire 
communicated  by  locomotives.  Lyman 
V.  Boston,  etc.,  R.  R  Ca,  4  Cush.,  288 
(1849).  May  impose  penalties  on  rail- 
road for  violation  of  charter  duties. 
Mobile,  etc.,  R'y  v.  Steiner,  61  Ala.,  559 
(1878).  May  make  the  company  liable 
for  fires  caused  by  its  engines.  Rode- 
macheru.  Milwaukee,  etc.,  R  R,  41  Iowa, 
301  (1875).  May  regulate  a  crossing  of 
one  road  by  another.  Pittsburg,  etc.,  R 
R  V.  South,  eta,  R.  R,  77  Pa.  St,  173 
(1874).  May  compel  a  road  to  put  in 
and  maintain  its  crossing  with  a  street 


Portland,  etc.,  R  R  u  Ueering,  4  East 
Rep.,  97  (Me.,  1885).  May  require  a 
change  of  grade.  Fitohburg  R  R  d. 
Grand,  etc.,  Ca,  86  Mass.,  198  (1862). 
May  order  i-oads  to  unite  in  a  union 
depot  Worcester  v.  Norwich,  etc.,  R. 
R,  109  Mass.,  103  (1871).  May  delegate 
to  commissioners  the  power  to  determine 
mutual  rights  and  duties  at  railroad 
crossings.  Portland,  etc.,  R  R  w  Grand, 
eta,  R  R,  46  Me.,  69  (1858).  And  may 
regulate  railroad  crossings  and  provide 
for  the  safety  of  the  public.  Lake  Shore 
R'y  V.  Cincinnati,  eta,  R'y  30  Ohio  St, 
604  (1876).  And  in  general,  also,  see 
cases  in  the  preceding  section.  May 
compel  railroad  engineers  to  be  exam- 
ined for  color  blindness.  Nashville, 
eta,  R'y  V.  State,  3  S.  Rep.,  702  (Ala., 
1888) ;  Smith  I'.  Alabama,  124  U.  S..  465 
(1888);  McDonald  v.  State,  2  S.  Rep., 
829  (Ala.,  1887).  May  prescribe  penalty 
if  a  railroad  charges  more  than  bill  of 
lading  calls  for.  Little  Rock,  etc.,  R'y 
V.  Hanniford,  5  S.  W.  Rep.,  294  (Ark., 
1887).  May  empower  railroad  commis- 
sioners to  direct  railroads  to  establish 
new  stations,  and  to  apply  to  the  courts 
for  the  enforcement  of  such  directions. 
Railroad  Com'rs  v.  Portland,  etc.,  R  R 
Ca,  63  Me.,  269  (1874).  May  regulate 
the  transfer  of  goods  and  freight  from 
one  road  to  another  within  its  own 
limits.  City  of  Council  BlufiEs  v.  Kansas 
City,  St  J.  &  C.  B.  R  R,  45  Iowa,  338 
(1876).  But,  as  stated  supra,  the  legisla- 
ture cannot  compel  passenger  trains  on 
roads  crossing  each  other  to  wait  twenty 
minutes  for  passenger  trains  on  the  other 
line  BO  crossing.  State  v.  Noyes,  silpra. 
Where  a  charter  authorizes  a  railroad 
to  build  a  bridge  obstructing  commerce, 
the  river  being  entirely  in  one  state,  a 
sul}sequent  statute  making  the  railroad 
liable  for  damages  to  those  thereby  cut 
off  from  navigation  was  held  unconsti- 
tutional. Bailey  v.  Phil.,  etc.,  R  R  Co., 
4  Harr.  (Del.),  389  (1846).    But  the  legis- 
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a  charter  at  the  request  of  a  majority  of  the  stockholders  in  order 
to  enlarge,  diminish  or  change  the  charter  itself.' 

The  old  theory  that  a  railroad  is  similar  to  a  turnprke,  in  that 
any  person  may  run  his  cars  over  it,  has  long  since  been  abandoned." 

ployees  from  doing  road-work  is  beyond 
the  reach  of  the  legislature.  Zimmer  v. 
State,  30  Ark.,  680  (1875).  The  legis- 
lature cannot  arbitrarily  name  and  ap- 
point trustees  of  an  educational  cor- 
poration, the  charter  providing  that 
Tacancies  shall  be  filled  by  the  remain- 
ing trustees.  Sheriff  v.  Lowndes,  16  Md., 
357  (1860).  It  cannot  give  to  the  city  of 
Louisville  the  power  to  elect  the  trustees 
of  University  of  Louisville,  an  educa- 
tional corporation.  City  of  Louisville 
V.  President,  etc.,  15  B.  Monr.,  643  (1855). 
It  cannot  vest  the  government  of  an  in- 
corporated academy  in  a  new  board  of 
trustees.  Norris  v.  Trustees,  etc.,  7  Gill 
&  J.,  7  (1834).  A  statute  rendering  rail- 
roads liable  for  injuries  to  employees, 
though  such  injuries  are  due  to  fellow- 
servants,  ie  constitutional.  Missouri  E'y 
Co.  V.  Maokey,  137  U.  S.,  305  (1888).  And 
may  extend  the  statute  of  limitations  as 
to  suits  for  compensation  for  land  taken 
by  railroad.  It  may  change  "  the  mode, 
the  time  when  and  the  courts  where 
they  should  be  enforced ; "  i.  e.,  rights 
and  liabilities  of  corporations.  Gowen 
V.  Penobscot  R.  R.  Co.,  44  Me.,  140  (1857). 
May  order  wires  under  ground.  38  Fed. 
Eep.,  553.  The  legislature  may  require 
railroads  to  fence  in  their  right  of  way. 
Buffalo,  etc.,  Co.  v.  Delaware,  etc.,  R  R., 
130  N.  Y.,  153  (1891).  Under  its  reserved 
power  the  legislature  may  compel  a 
railroad  to  construct  a  bridge  over  its 
tracks.  Inhabitants,  etc.,  v.  N.  Y.,  etc., 
R'y,  18  Atl.  Rep.,  343  (N.  J.,  1889).  Legis- 
lature may  order  railroads  to  have  gates 
at  crossings.  People  v.  Long  1  R.  R.,  134 
N.  Y.,  506  (1893).  A  state  may  make 
railroad  corporations  liable  in  all  cases 
for  property  injui'ed  by  flre  from  loco- 
motives, McCandless  v.  Richmond,  etc., 
Co.,  16  S.  E.  Rep.,  439  (S.  C,  1892). 
2  Some  of  the  earliest  English  railway 


lature  may  require  a  railroad  to  con- 
struct a  specified  bridge  so  as  to  cross 
another  railroad  in  a  certain  way.  Peo- 
ple V.  Boston,  etc.,  R  R.  Co.,  70  N.  Y, 
569  (1877),  A  state  canhot  prohibit  an 
interstate  railroad  from  delivering  in- 
toxicating liqnor  to  a  resident.  Bow- 
man V.  Chicago,  etc.,  R'y,  135  U.  S.,  465 
(1888).  It  may  prohibit  manufacture 
and  sale  of  liquor,  and  thereby  affect  a 
corporation  previously  incorporated  to 
manufacture  the  same,  though  there 
was  no  reserved  right  of  repeal.  Com- 
monwealth V.  Intoxicating  Liquors,  115 
Mass.,  153  (1874).  May  limit  hours  of 
work  of  women  and  children,  even  as 
against  corporations.  Commonwealth 
V.  Hamilton  Mfg.  Co.,  130  Mass.,  383 
(1876).  But  cannot  prohibit  cemetery 
corporation  from  using  its  grounds  al- 
ready purchased  for  burial  purposes. 
Lake  View  v.  Rose  Hill  Cera.  Co.,  70  111., 
191  (1873).  May  repeal  clause  in  college 
chkrter  prohibiting  sale  of  liquor  within 
mile.  Dingham  v.  People,  51  111.,  277 
(1869).  Municipality  may  prohibit  com- 
pany selling  milk  unless  license  is  ob- 
tained from  the  city.  People  u,  Mul- 
hoUand,  83  N.  Y.,  324  (1880).  State  may 
prohibit  banks  from  ti'ansferring,  by 
indorsement  or  otherwise,  notes,  bills 
of  exchange,  etc.  Payne  v.  Baldwin,  11 
Miss.,  661  (1844).  May  impose  penalties 
on  banks  for  refusing  payment  of  its 
bank-bills.  Brown  v.  President,  etc.,  8 
Mass.,  445  (1813).  May  require  bank  to 
redeem  its  notes  in  gold,  though  the 
charter  did  not  so  require.  Com.  Bank 
V.  State  of  Miss.,  14  Miss.,  599  (1846). 
But  cannot  provide  that  a  bank  present- 
ing notes  (money)  issued  by  another 
bank  for  payment  can  be  paid  in  notes 
of  former  bank.  Bank  of  State  v.  Bank 
of  Cape  Pear,  13  Ired.  L.  (N.  C),  75  (1851). 
A  charter  exemption   of  railroad  em- 


1  See  cb.  XXVIII,  supra. 
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§  901.  The  rates  charged  ly  railroads  must  he  reasonable  —  Dis- 
criminations and  rehates. —  A  railroad  is  bound  by  old  and  well- 
established  legal  principles  of  law  to  furnish  transportation  for 
persons  and  freight  at  a  reasonable  charge.' 

It  has  been  held  thatit  is  legal  for  a  railroad  to  give  a  reduced  rate 
to  particular  persons.^    There  is  strong  authority  to  the  contrary, 


acta  gave  free  liberty  to  all  persons 
to  use  the  railways  with  properly-con- 
structed carriages  upon  payment  of  cer- 
tain tolls  and  subject  to  the  company's 
regulations.  Queen  v.  London  &  S.  W. 
R'y,  1  Q.  B.,  558,  591  (1842) ;  Queen  v. 
Grand  Junction  R'y,  4  Q.  B.,  18,  37 
(1844).  The  idea  that  railways  are  pub- 
lic highways  in  that  sense  has  thor- 
oughly disappeared  in  the  development 
of  our  modern  system.  They  are  public 
highways,  and  while  they  must  serve 
the  public  on  the  pain  of  forfeiting  do- 
main and  franchise,  yet  they  are  not 
open  to  all  suitable  vehicles.  See  Beek- 
man  v.  Saratoga,  etc.,  R  R.,  3  Paige,  45, 
74  (1831) ;  Gambles  v.  Phil.  &  R  R  R,  4 
Brewster  (Pa.),  563,  597  (1873).  The  old 
tlieory  has  an  advocate  in  Hudson  on 
the  Railways  and  the  Republic,  ch.  X 
1  Where  a  shipper  has  for  a  number 
of  years  paid  the  schedule  rates  without 
objecting,  he  will  be  deemed  to  have  as- 
sented to  the  charge  as  reasonable,  and 
cannot  recover  on  the  ground  of  extor- 
tion. Killmer  v.  N.  Y.  C.  &  H.  R  R 
R,  100  N.  Y.,  395  (1885).  A  railroad 
will  not  be  permitted  to  wrongfully 
send  freight  by  a  roundabout  way  in- 
stead of  over  its  direct  lines,  and  thus 
increase  the  cost  of  transportation. 
Burlington,  etc.,  R  R.  v.  Chicago  Lum- 
ber Co.,  15  Neb.,  390  (1884).  A  shipper 
may  sue  at  common  law  to  recover 
damages  for  unreasonable  charges  and 
need  not  bring  his  action  under  the 
interstate  commerce  act,  Lowry  v. 
Chicago,  etc.,  R  R,  46  Fed.  Rep.,  83 
(1891).  Where  a  remedy  is  given  by 
statute  it  supersedes  the  shipper's  right 
to  sue  at  law  for  an  unreasonably  high 
charge  by  a  railroad.  Winsor,  etc.,  Co. 
V.  Chicago,  etc.,  R  R,  53  Fed.  Rep.,  716 
(1893)1 


'Root  V.  Long,  etc.,  R  R  Co.,  21 
N.  E.  Rep.,  403  (N.  Y.,  1889).  Johnson 
V.  Pensaoola,  etc.,  R  R,  16  Fla.,  633, 
656  (1878),  is  an  exhaustive  opinion  re- 
viewing the  cases,  and  ruling  that,  in 
the  absence  of  statute,  variances  in  rates 
are  only  evidence  as  to  the  reasonable- 
ness of  the  compensation,  and  not  per 
se  unjust  discriminations.  A  rebate 
may  be  recovered,  thei'e  being  no  evi- 
dence of  discrimination  against  others. 
It  is  presumed  that  others  get  the  same. 
Christie  v.  Missouri  P.  R'y,  7  S.  W.  Rep., 
567  (Mo.,  1888).  A  rebate  contract  to  a 
single  shipper  is  not  necessarily  invalid. 
Cleveland,  etc.,  R'y  v.  Closser,  36  N.  E. 
Rep.,  159  (Ind.,  1890).  An  agreement  to 
give  a  reduced  rate  is  legal  and  allow- 
able. Boyles  v.  Kansas,  etc.,  R'y,  33 
Pac.  Rep.,  341  (Col.,  1889).  In  New  York 
it  has  been  held  that  although  a  reduced 
special  rate  is  given  to  certain  shippers, 
yet  another  shipper  cannot  recover  the 
difference  between  that  rate  and  the 
rate  charged  him,  unless  he  can  show 
that  the  latter  rate  was  unreasonable. 
Langdon  v.  N.  Y.,  etc.,  R  R,  9  N.  Y. 
Supp.,  345  (1890).  In  England  the  mere 
giving  of  better  rates  is  not  an  illegal 
discrimination  if  the  shipper  furnishes 
a  consideration,  as  by  agreement  to 
ship  a  certain  amount  delivered  in  a 
certain  manner  at  stated  intervals. 
Nicholson  v.  G.  W.  R'y,  4  Jur.  (N.  S.)," 
366  (1858). 

Where  a  circuit  court  gave  judgment 
ousting  a  railroad  company  of  its  fran- 
chises f  3r  a  breach  of  a  law  which  pro- 
hibited all  discriminations,  the  supreme 
court  of  the  state  reversed  the  judg- 
ment on  the  ground  that  the  law  was 
unconstitutional  in  the  arbitrary  and 
conclusive  presumption  of  guilt  and  the 
severity  of  the  penalty.    On  the  merits 
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however,  and  in  America  the  weight  of  authority  seems  to  be  that 
although  it  is  legal  for  a  railroad  to  reduce  its  rates,  yet  that  it 
must  reduce  them  for  all  alike,  and  hence  that  a  contract  for  a  re- 
duced fate  is  legal  only  when  it  is  free  from  any  clause  that  the 
rate  shall  be  lower  than  the  rate  given  to  other  shippers.  The  in- 
terstate commerce  act  is  substantially  to  this  effect.' 


of  the  case  the  court  were  of  the  opinion 
that  discriminations  were  unjust  which 
gave  smaller  rates  from  competing 
points  than  from  intervening  non-com- 
peting points.  Chicago,  etc.,  R.  R  u 
People,  67  111.,  11  (1873).  Either  of  two 
competing  carriers,  with  a  view  of  in- 
creasing its  business,  may  extend  more 
favorable  terms  to  all  shippers,  although 
the  other  carrier  (in  this  case  a  river 
steamboat  company)  may  incidentally 
be  injured  thereby,  so  long  as  the  public 
does  not  in  any  manner  suffer.  Munhall 
V.  Pennsylvania  R.  R,  93  Pa.  St.,  150 
(1879).  Under  the  tonnage  commutation 
act. of  1861,  the  Pennsylvania  Railroad 
was  held  empowered  to  adopt  one  tariff 
of  rates  for  interstate  trade  and  another 
for  trade  which  came  from  extraterri- 
torial points,  even  although  the  shippers 
of  this  latter  brought  it  at  their  own 
cost  within  the  state.  Shipper  v.  Penn- 
sylvania R  R,  47  Pa.  St,  338  (1864). 
Different  rates  on  different  branches  of 
a  railroad  have  been  held  not  to  consti- 
tute an  unjust  discrimination.  Cater- 
ham  R'y  v.  London  &  Brighton  R'y,  40 
Ehg.  L.  &  Eq.,  359  (1857) ;  S.  G,  1  C.  B. 
(N.  8.),  410.  And  see  Chicago  &  Alton 
R  R  V.  People,  67  111.,  11,  34  (1873).  A 
carrier  may  discriminate  at  common 
law  in  favor  of  persons  living  at  a  dis- 
tance from  the  end'of  the  route  in  order 
to  secure  business  which  would  other- 
wise take  adiffei-ent  course.  Other  ship- 
pers not  in  such  condition  may  not 
object  if  the  carrier's  charges  to  them 
are  reasonable.  Ragan  v.  Aiken,  9  Lea 
(Tenn.),  609  (1882).  In  the  following  cases 
the  rule  against  discriminations  has  been 
qualified,  and  apparent  discriminations 
have  been  held  allowable  is  founded 
on  grounds  consistent  with  public  inter- 


est :  Ragan  v.  Aiken,  9  Lea  (Tenn.),  609 
(1883) ;  Houston,  etc.,  R  R.  v.  Rust,  58 
Tex.,  98  (1883);  Chicago,  etc.,  R  R.  v. 
People,  67  111.,  11  j(1873) ;  Hersh  v.  North- 
ern, etc.,  R  R,  74  Pa.  St.,  181  (1873); 
Concord,  etc.,  R.  R.  v.  Forsaith,  59  N.  H., 
133  (1879);  Fitchburg  R  R  v.  Gage,  78 
Mass.,  393  (1859) ;  Eclipse  Tow-boat  Co. 
V.  Pontchartrain  R.  R,  34  La.  Ann.,  1,  13 
(1873) ;  Garten  v.  B.  &  E.  R  R.,  1  B.  &  S., 
113,  154,  165  (1861;;  McDuffee  v.  Port- 
land, etc.,  R  R,  53  N.  H.,  430(18731; 
Evershed  v.  London  &  N.  W.  R'y,  L.  R, 
3  Q.  B.  Div.,  134  (1877) ;  London  &  N.  W. 
R'y  V.  Evershed,  L.  r!,  3  App.  Cas.,  1039 
(1878) ;  Munhall  v.  Pennsylvania,  93  Pa. 
St,  150  (1879),  where  several  roads  com- 
bined and  lowered  rates  to  all  in  order 
to  crush  competing  roads ;  Nicholson  v. 
Great  West  R'y,  5  C.  B.  (N.  S.),  366  (1858) ; 
Ransome  v.  East  Co.'s  R'y,  1  Nev.  & 
Mac,  63,  71  (1857);  Southern  R'y  v.  In- 
ternat  Bridge,  L.  R,  8  App.  Cas.,  733 
(1883);  Campbell  v.  Marietta,  etc.,  R  R, 
33  Ohio  St,  168  (1873);  State  v.  Mobile, 
etc.,  R  R,  59  Ala.,  331  (1877);  Mobile, 
etc.,  R  R  w.  Steiner,  61  Ala.,  559  (1878) ; 
Strick  V.  Swansea  Canal,  16  C.  B.  (N.  S.), 
345  (1864). 

1  The  leading  case  is  Scofleld  v.  L.  S., 
etc..  R'y,  43  Ohio  St,  571  (1885),  which 
is  thoroughly  considered,  and  holds  that 
a  contract  to  make  a  rebate  by  r'eason  of 
larger  freightage  is  void,  if  others  are 
not  to  have  the  rebate,  and  a  party  to 
whom  the  rebate  is  not  given  may  have 
an  injunction  in  equity.  In  a  suit  by  a 
shipper  on  a  contract  with  a  railroad, 
whereby  the  former  was  in  every  case 
to  receive  cheaper  rates  for  the  same 
transportation  than  should  be  given  by 
this  or  any  of  certain  other  trunk  lines, 
it  was  held  that  the  contract  was  illegal 
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In  most  of  the  states  this  whole  subject  is  now  generally  regu- 
lated by  statutes  which  prohibit  unjust  discriminations,  and  the 


and  void.  Messenger  v.  Penn.  R.  R.,  36 
N.  J.  L.,  407  (1873) ;  S.  C,  37  id.,  631 
(1874).  Cf.  Stewart  v.  Lehigh  Val.  E.  R., 
38  N.  J.  L.,  505,  530  (1875).  Where  a 
secret  rebate  has  been  given  to  a  shipper, 
other  shippei's  may  sue  the  raih'oad  com- 
pany for  the  difference  between  the 
rates  which  they  have  paid  and  the  rate 
which  was  given  to  the  favored  shipper. 
The  statute  of  limitations  does  not  com- 
mence to  run  until  the  secret  rebate 
came  to  tlie  knowledge  of  the  plaintiff. 
Cook  V.  Chicago,  etc.,  R.  R,  46  N.  W. 
Rep.,  1080  (Iowa,  1890).  Wliere  a  rail- 
road company  contracts  to  carry  for  one 
shipper  crude  petroleum  or  other  arti- 
ticles  at  half  the  rate  it  agrees  to  charge 
all  otiiers  for  the  same  service,  and  at 
the  same  time,  and  as  part  of  the  agree- 
inent,  binding  itself  to  charge  all  others 
double  the  amount  as  a  fixed  open  rate, 
and  to  pay  such  favored  shipper  one- 
half  of  it  when  collected,  in  considera- 
tion of  his  agreeing  to  establish  and 
maintain  a  system  of  pipe  lines  to  its 
road,  such  railroad  company  may  be 
made  to  repay  to  any  shipper  the  money 
paid  by  the  latter  in  ignorance  of  such 
contract,  so  far  as  such  money  went  to 
the  favored  shipper.  It  may  be  col- 
lected also  from  the  favored  shipper 
himself.  Brundred  v.  Rice,  33  N.  B, 
Rep.,  169  (Ohio,  1893).  Wliere  a  person 
receives  a  rebate  on  shipments  and  ob- 
tains that  rebat«  on  goods  belonging  to 
another  and  shipped  in  the  name  of  the 
former,  the  former  is  not  liable  to  the 
latter  for  such  rebate.  Hawley  v.  Kan- 
sas, etc.,  Coal  Co.  et  al,  30  Pao.  Rep.,  14 
(Kan.,  1893).    See,  also,  145  U.  S.,  275. 

A  rebate  contract  on  railroad  traffic 
is  illegal  and  the  Interstate  Commerce 
Act  made  it  still  more  illegal.  Fitz- 
gerald n  Grand  Trunk  R  R,  32  Atl. 
Rep,,  76  (Vt.,  1891),  Discriminations  in 
rates  based  simply  on  the  amount  of 
freight  shipped  are  held  to  be  in  favor 
of  capital,   contrary  to    sound    public 


policy  and  a  wrong  to  the  disfavored 
party,  for  which  the  courts  are  com- 
petent to  give  redress.  Hays  v.  Penn- 
sylvania Co.,  13  Fed.  Rep.,  309  (Ohio, 
1882).  Cf.  Concord,  etc.,  R  R  w  For- 
saith,  59  N.  H.,  133;  47  Am.  Rep.,  132; 
Ransome  v.  East  Co.'s  R'y,  1  C.  B.  (N. 
S.),  4.37 ;  Menacho  v.  Ward,  27  Fed.  Rep., 
529,  532  (1886).  And  under  the  English 
statute.  1  Nev.  &  McN.,  63,  155 ;  id.,  131 ; 
16  C.  B.  (N.  S.),  345 ;  2  Nev.  &  McN.,  319. 
It  is  an  unjust  discrimination  for  a  car- 
rier to  attempt  to  compel  a  shipper, 
under  penalty  of  a  higher  rate,  to  ship 
his  freights  to  a  particular  consignee. 
St.  Louis,  A.  &  T.  H.  R  R.  v.  Hill,  14 
Bradw.  (111.),  579  (1884).  And  see  this 
case  for  a  discussion  of  common-law 
authorities  on  discrimination.  The 
state  by  quo  warranto  may  oust  a  rail- 
road from  discriminations  in  favor  of 
oil  shipped  in  tank  cars.  State  v.  Cin- 
cinnati, etc.,  R  R,  33  N.  E.  Rep.,  928 
(Ohio,  1890).  The  discrimination  cases, 
both  in  their  reasoning  and  citation  of 
authority,  often  fail  to  distinguish 
sharply  between  rulings  under  the  com- 
mon law  and  under  statutes.  But  it 
would  appear  that  the  English  view 
considers  the  common-law  obligation  to 
be  only  to  carry  for  a  reasonable  com- 
pensation, and  not  to  prohibit  all  dis- 
crimination. On  the  other  hand,  the 
weight  of  American  authority  is  that 
even  at  common  law  the  carrier's  obli- 
gation is  to  give  like  rates  on  like  goods 
under  like  circumstances  to  all  ship- 
pers. Great  West  R'y  v,  Sutton,  L.  R, 
4Eng.  &  Ir.  App.,  236,  337;  Ex  parte 
Benson,  18  S.  C,  38  (1882);  Baxendale 
t).  East.  Co.'s  R'y,  4  C.  B.  (N.  S,),  63 ; 
Branley  v.  Southeast  R'y,  12  C.  B.  (N. 
S.),  6a  And  see  Menacho  v.  Ward,  27 
Fed.  Rep.,  529  (N.  Y.,  1886) ;  JohnsoiJ  i'. 
Railroad,  16  Fla.,  628  (1878);  SpofEord  v. 
Boston,  etc..  R  R,  138  Mass.,  326  (1880) ; 
McDuflee  v.  Portland,  etc.,  R  R,  53  N. 
H,,  430 ;  13  Am,  Rep.,  72 ;  St  Louis,  eta, 
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6nly  difficulty  remaining  to  be  determined  under  the  various  acts 
is  what  are  and  what  are  not  such  discriminations.' 

§  902.  A  railroad  must  operate  its  line,  and  for  refusal  to  do  so 
is  liable  to  indictment,  mandamus,  injunction  or  forfeiture  of  fran- 
chises.—  The  usual  remedy  of  the  state  to  compel  a  railroad  to 
operate  any  portion  of  its  line  which  the  railroad  has  ceased  to  use 


E.  R  V.  Hill,  14  Bradw.  (III.),  579  (1884) ; 
Hays  V.  Pennsylvania  Co.,  13  Fed.  Rep., 
309  (Ohio,  1882) ;  Messenger  v.  Pennsyl- 
vania R  R,  36  N.  J.  L.,  407 ;  S.  C,  37  id., 
531  (1874) ;  Scofield  v.  Railroad,  43  Ohio 
St.,»571  (1885);  States.  Railroad,  17 Neb., 
647  (1885) ;  New  Eng.  Exp.  Co.  v.  Maine 
Cent  R  R,  57  Me.,  188 ;  Sinking  Fund 
Cases,  99  U.  S.,  719;  Mich.,  etc.,  R  R  ?;. 
Burrows,  33  Mich.,  6 ;  Evershed  v.  Lond. 
&  N.  W.  R'y,  L.  R,  3  Q.  B.  Div.,  144 
(1877);  S.  G,  L.  R,  3  App.  Cas.,  1029; 
Lancashire  R'y  v.  Gidlow,  L.  R,  7  H.  L. 
Cas.,  517  (1875) ;  Parker  v.  Great  West. 
R'y,  7  Man.  &  G.,  253  (1844);  Great 
West  R'y  v.  Sutton,  3  H.  &  C,  800 ;  S. 
C,  L.  R,  4  H.  L.  Cas.,  326  (1869);  Pick- 
ford  V.  Grand  Junction  R'y,  10  M.  &  W., 
399 ;  London  &  N.  W.  R'y  v.  Evershed, 
26  W.  R,  863 ;  Baxendale  v.  London  & 
S.  W.  R'y,  L.  R,  1  Ex.,  137.  A  raih-oad 
company  cannot  legally  discriminate 
between  elevators.  State  v.  Missouri, 
etc.,  R'y,  45  N.  W.  Rep.,  785  (Neb.,  1890). 
A  railroad  cannot  legally  favor  one 
hack  or  bus  line  as  against  others. 
Kalamazoo,  etc.,  Co.  v.  Sootsma,  47  N. 
W.  Rep.,  667  (Mich.,  1890).  A  stock- 
holder in  a  belt  line  may  enjoin  one  of 
the  connecting  railroad  corporations 
from  excluding  the  belt  hne  from  its 
grounds.  Lathrop  v.  Junction  R  R,  4 
Fed.  Rep.,  41  (1880). 

1  Johnson  v.  Railroad,  16  Fla.,  633 
(1878);  MoDuffee  v.  Portland,  etc.,  R  R, 
53  N.  H.,  430;  110  U.,  S.,  667,  674.  Cf. 
Bond  V.  Wabash,  etc.,  R'y,  67  Iowa,  713 
(1885).  Cf.  English  statutes  and  cases 
collected  in  Brown  &  Theobald's  Rail- 
ways. Public  policy  demands  reason- 
able competition,  and  it  is  contrary  to 
that  policy  for  one  road  to  attempt  to 
secure  a  controlling  interest  in  a  rival 

(96)  1531 

Digitized  by  Microsoft® 


-road,  and  any  contract  to  that  end  will 
be  set  aside  in  equity  as  illegal,  ultra 
vires  and  contrary  to  public  policy. 
Central  R.  R  Co.  v.  Collins,  40  Ga.,  582 
(1869).  A  contract  by  the  projectors  of 
one  road  not  to  complete  their  line  so 
as  to  interfere  with  the  monopoly  of  a 
rival  company  is  void  as  contravening 
public  policy.  Hartford  &  N.  H.  R  R 
Co.  V.  N.  Y.  &  N.  H.  R  R  Co.,  3  Robert- 
son, 411  (1865);  Indianapolis,  etc.,  R  R 
V.  Brvin,  118  IlL,  250  (1886).  Here  the 
plaintiff  Ervin  made  a  secret  contract 
with  the  general  freight  agent  of  de- 
fendant company,  whereby  plaintiff  was 
to  ship  grain  and  other  freight  over  the 
company's  lines  and  pay  for  the  same 
at  the  schedule  of  rates  issued  to  the 
public,  which  schedule  was  reasonable 
and  in  conformity  with  the  one  pre- 
pared for  the  company  by  the  railroad 
and  warehouse  commissioners  of  the 
state ;  and  it  was  agreed  by  said  freight 
agent  that  the  plaintiff  should  receive 
back,  by  way  of  rebate,  a  portion  of  the 
freight  so  charged  and  paid.  After 
plaintiff  had  shipped  a  large  quantity  of 
freight  under  this  secret  agreement, 
when  the  rebates  due  amounted  to  over 
$6,500,  the  company  refused  to  pay  the 
same,  whereupon  plaintiff  brought  suit 
to  recover.  Held,  that  the  secret  agree- 
ment was  void  as  being  against  public 
policy  at  the  common  law,  and  a  viola- 
tion of  the  statute  against  unjust  dis- 
criminations;  holding,  also,  that  the 
case  of  T.,  W.  &  W.  R  R.  Co.  v.  Elliott 
76  III.,  67,  having  been  decided  under  a 
prior  statute  controlling  the  same,  and 
the  case  of  E.  &  P.  Dis.  v.  Cecil,  113  111., 
185,  being  overruled,  are  not  authority 
in  this  case,  and  that  the  principles 
there  laid  down  are  not  applicable  here- 
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is  a  mandamus.^    It  has  been  held  that  a  private  individual  may 


in.  See,  also,  Illinois,  etc.,  E.  R.  v.  Peo- 
ple, 13  N.  E.  Eep.,  670  (1887).  For  a 
recent  and  well-considered  case  of  dis- 
crimination, as  affected  by  the  English 
statute  against  such,  see  Manchester, 
etc.,  R'y  V.  Denaby,  etc.,  Co.,  54  L.  T. 
Rep.,  1  (1886),  reversing  in  part  53  L.  T. 


374  (1878).  A  peremptory  mandamus 
was  granted  to  compel  a  railroad  com- 
pany to  operate  a  terminal  bridge  as  an 
integral  portion  of  its  "one  continuous 
line,"  instead  of  employing  a  bridge 
transfer  device,  to  the  great  public  in- 
convenience.   United  States  v.  Union 


Rep.,  598  (1885).  and  51  L.  T.  Rep.,  698*  Pac.  R.  R.  Co.,  4  Dillon,  479  (1875);  af- 


(1885).  An  agreement  to  locate  a  depot 
at  a  particular  place  cannot  always  be 
enforced  by  specific  pei'formance.  Con- 
ger V.  N.  Y.,  etc.,  R.  R,  120  N.  Y.,  29 
(1890).  The  New  York  courts  will  not 
enforce  a  statutory  liability  of  railroads 
in  Pennsylvania  for  discriminations  in 
rates.  Langdon  v.  N.  Y.,  etc.,  R  R,  58 
Hun,  123  (1890). 

1 A  "strike"  among  the  employees  is 
no  defense.  People  v.  N.  Y.  C.  &  H.  R 
R  R  Co.,  28  Hun,  543,  553,  558  (1883). 
And  where  a  shipper  has  been  damaged 
by  a  delay  caused  by  a  strike  he  has  an 
action  for  such  damage.  Blackstock  v. 
N.  Y.  &  E.  R  R  Co.,  20  N.  Y.,  48  (1859). 
But  where  the  delay  is  caused  not  by 
the  inability  of  the  company  to  procure 
men  to  operate  its  road,  but  by  the  vio- 
lence of  others  who  by  striking  have 
severed  their  comiection  therewith,  the 
company  can  only  be  held  to  the  exer- 
cise of  due  care  and  diligence  to  guard 
against  delay  and  to  forward  the  goods 
to  their  destination.  Geismer  u  L.  S.  & 
M.  S.  R  R  Co.,  103  N.  Y,  563  (1886); 
Pittsb.,  Ft  W.  &  C.  R  R  Co.  v.  Hazen, 
84  111.,  36  (1876) ;  Pittsb.,  Cin.  &  St.  L. 
R'y  Co.  V.  HoUowell,  65  Ind.,  188  (1879); 
Indianap.  &  St.  L.  R  R  Co.  v.  Juntgen, 
10  Bradwell,  295  (1881);  Lake  Shore  & 
M.  S.  R  R  Co.  V.  Bennett,  6  Am.  &  Eng. 
R  R  Cas.,  391  (1882).  Yet  even  "the 
fact  that  the  operation  of  the  road  is  un- 
profitable furnishes  no  excuse  what- 
ever for  the  failure  to  comply  with  the 
conditions  of  [a  land]  grant,  and  the 
state  may  compel  a  compliance  with  the 
terms  of  the  contract  by  mandamus  or 
other  appropriate  remedy."  State  v. 
Sioux  City  &  P.  R  R  Co.,  7  Neb.,  357, 


firmed,  sub  nom.  Union  Pac.  R  R  Co. 
V.  Hall,  91  U.  S.,  343.  The  state  will 
employ  a  mandamus  to  compel  a  rail- 
road company  to  continue  the  operation 
of  a  part  of  its  line  which  it  is  under 
illegal  contract-  to  discontinue,  the  con- 
sideration of  said  contract  being  a  mut- 
ual agreement  to  prevent  competition. 
State  V.  Hartford  &  N.  H.  R  R  Co.,  29- 
Conn.,  538  (1861).  The  remedy  in  cas& 
of  abandonment  of  a  part  of  the  line  is 
by  mandamus,  indictment  or,  by  the 
state,  by  proceedings  to  annul  the  cor- 
poration. People  V.  Albany  &  Ver.  R 
R  Co.,  34  N.  Y,  261  (1862).  Mandamus 
does  not  lie  to  compel  a  railroad  to  oper- 
ate a  line  where  it  accommodates  all' 
the  traffic  by  another  line  owned  by  it 
People  V.  Rome,  etc.,  R  R  Co.,  103  N. 
Y,  95  (1886).  In  an  old  English  case,  a 
tram-road  having  been  put  in  operation 
by  an  incorporated  company,  and  sub- 
sequently, to  benefit  special  interests, 
torn  up,  it  was  held  that,  while  the  ordi- 
nary remedy  would  be  indictment,  yet 
the  more  perfect  remedy  of  mandamus 
would  issue  to  compel  the  relaying  of 
the  tram-plates.  King  v.  Severn  &  Wye 
R'y,  2  Barn.  &  Aid.,  646  (1819).  Man- 
damus lies  to  compel  a  road  to  run  all 
its  trains  to  a  town  specified  in  its  route, 
the  road  having  changed  its  main  line 
and  having  resorted  to  a  branch  line  for 
that  town.  People  v.  Louisville,  etc.,  R 
R,  120  111.,  48  (1887).  Where  a  railroad 
ceases  to  stop  its  trains  at  a  flourishing 
town,  the  county  seat  and  largest  place 
in  the  county,  but  stops  four  miles  away 
in  order  to  build  up  a  speculative  town, 
the  court  will  order  the  railroad  to  stop 
at  the  old  station.    Northern  P.  R  R  v. 
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enforce  this  obligation  of  a  railroad  by  mandamus}  The  remedy 
of  forfeiture  of  the  charter  is  considered  elsewhere.* 

§  903.  Mandamus  to  compel  a  railroad  to  luild  its  road,  operate 
more  trains,  stop  at  depots,  erect  stations,  etc.^  Forfeiture  for  fail- 
ure to  complete  the  road. —  Theoretically  the  right  to  enforce  all 
these  duties  by  mandamus  exists,  but  practically  the  courts  are 
conservative  in  their  application  ot  this  remedy." 

The  railroad  company  cannot  build  part  of  its  line  and  abandon 
the  idea  of  building  the  rest.*    The  remedy  of  forfeiture  of  charter 


Temtory,  13  Pao.  Eep.,  604  (Wash.  T., 
1887).  Mandamus  does  not  lie  to  com- 
pel a  railroad  to  increase  the  number  of 
its  trains,  unless  the  statute  prescribes  a 
larger  number  —  particularly  so  where 
the  road  is  profitless.  Ohio  &  M.  R'y  v. 
People,  120  111.,  200  (1887). 

1 A  private  individual  may  sue  for  a 
mandamus  to  compel  a  railroad  to  oper- 
ate its  road.  People  v.  Colorado,  etg., 
R  E.,  42  Fed.  Eep.,  638  (1890).  In  a  suit 
by  a  tax-payer  to  compel  a  non-resident 
railroad  lessee  of  railroad  built  by  mu- 
nicipal aid  to  continue  the  use  of  an  old 
track,  the  lessor  domestic  company  is  a 
necessary  party.  Hence  no  removal  to 
United  States  court  Chicago,  etc.,  E'y 
V.  Crane,  113  U.  S.,  424  (1885). 

aSeech.  XXXVIII. 

3  Mandamus  lies  to  compel  a  railroad 
to  build  a  bridge  as  required  by  its  char- 
ter. People  V.  Boston,  etc.,  R.  E.,  70  N. 
T.,  569  (1877) ;  State  v.  Railroad,  9  Eich. 
L.  (S.  C),  247  (1856);  to  deliver  grain  at 
any  elevator,  Chicago,  etc.,  R'y  ■;;.  Peo- 
ple, 56  111.,  365  (1870) ;  to  run  daily  trains. 
In  re  Brunswick,  etc.,  R'y,  1  Pug.  &  B., 
667  (1878) ;  and  to  erect  stations.  Com- 
monwealth V.  Eastern  E  R,  103  Mass., 
254  (1869).  Contra,  People  v.  N.  Y., 
etc.,  E  E,  104  N.  Y.,  58  (1887).  Under 
the  English  statute  an  individual  can- 
not sue  out  an  injunction  to  compel  a 
railroad  company  to  run  through  trains 
where  public  convenience  is  already 
sufficiently  served.  In  re  Barret,  1  C. 
B.  (N.  S.),  423  (1857).  That  at  common 
law  a  carrier  is  under  no  obligation  to 
provide  depots  for  passengere  and 
freight,  but  that  such  obligation  may  be 


imposed  by  statute,  see  People  v.  N.  Y., 
L.  E.  &  W.  R  R,  104  N.  Y.,  58  (1887). 
And  c/.  Caterham  R'y  v.  London,  etc., 
Co.,  1  C.  B.  (N.  S.),  410  (1857) ;  State  v. 
N.  H.  &  N.  R  R,  37  Conn.,  153  (1870). 
Mandamus  not  granted  to  compel  a 
railroad  to  establish  a  new  station.  Peo- 
ple V.  Chicago,  etc.,  R  R,  23  N.  E.  Eep., 
857  (111.,  1889).  Mandamus  will  not  is- 
sue to  compel  a  railroad  to  stop  its 
trains  at  a  station  where  there  is  no 
specific  duty  imposed  by  statute  to  do 
so,  and  where  the  trains  stop  at  a  sta- 
tion near  by,  even  though  the  near-by 
station  was  located  on  the  company's 
land  in  order  to  build  it  up  at  the  ex- 
pense of  the  old  town.  The  residents  of 
the  old  town  had  mostly  moved  into  the 
new  jand  the  county  seat  also  removed. 
Northern  Pac.  R  R  v.  Dustin,  142  U.  S., 
493  (1892).  A  raih-oad  engaged  in  carry- 
ing live-stock  must  furnish  suitable 
facilities  for  receiving  and  shipping  the 
stock  and  provide  suitable  yards.  Cov- 
ington, etc.,  Co.  V.  Keith,  139  U.  S.,  128 
(1891). 

<  Cohen  v.  Wilkinson,  13  Beav.,  135 
(1849).  But  in  State  v.  Southern  Minn. 
fa.  R  Co.,  18  Minn.,  40  (1871),  it  has  been 
held  that,  upon  a  proper  interpretation 
of  all  the  acts  in  question,  mandarnus 
would  not  issue  to  compel  a  company 
to  finish  its  road  to  a  certain  point 
named  in  such  acts.  Cf.  §  638,  note. 
Where  a  railroad  company  mortgages 
such  pai't  of  its  road  as  is  completed, 
and  the  mortgage  is  foreclosed,  the  pur- 
chasers are  not  bound  to  go  on  and 
complete  the  road.  Failure  on  their  part 
to  complete  it  is  no  defense  to  an  ac- 
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and  franchises  for  failure  to  complete  the  line,  or  to  complete  it 
within  a  specified  time,  or  for  refusal  or  neglect  to  operate  a  por- 
tion or  all  of  the  hne,  is  considered  elsewhere.^  The  remedy  by 
indictment  applies  also  in  some  cases.' 

It  is  criminal  conspiracy,  under  the  statutes  of  the  United  States, 
for  the  employees  of  a  railroad  company  to  combine  to  refuse  to 
handle  interstate  freight.'  The  emploj^ees  may  resign,  but  cannot 
discriminate  as  to  the  freight  which  they  handle.' 

§  904.  JEminent  domain  —  Railroads  may  he  authorized  iy  fhe 
state  to  exercise  the  state's  power  of  eminent  domain — When  and 
what  property  may  he  tahen. —  The  power  to  exercise  the  right  of 
eminent  domain  may  be  delegated  by  the  state  through  its  legisla- 
ture to  private  corporations.*  Statutes  delegating  to  corporations 
the  power  to  exercise  the  right  of  eminent  domain,  being  in  dero- 
gation of  the  rights  of  private  owners,  are  to  be  strictly  construed ; 
they  cannot  be  extended  by  implication  unless  such  extension  is 
necessary  to  carry  out  the  intention  of  the  legislature.' 


tion  on  a  subscription.     Chartiers  R'y  v. 
Headgens,  85  Pa.  St.,  501  (1877). 

1  See  ch.  XXXVIII,  supra. 

2  Commonwealth  v.  Proprietore,  etc., 
2  Gray,  339  (1854) ;  Boston,  etc.,  E.  E.  w 
State,  33  N.  H.,  215  (1855). 

3  Toledo,  etc.,  R'y  Co.  v.  Pennsylvania 
Co.,  54  Fed.  Rep.,  730  (Ohio,  1893).  A 
mandatory  injunction  will  issue.  Id., 
746. 

4  Wjlson  V.  Blackbird  Creek  M.  Co.,  3 
Pet.,  251  (1829) ;  Beekman  v.  Saratoga 
&  S.  R  R.  Co.,  3  Pai^e,  45,  73  (1871); 
Rensselaer  &  S.  R.  R.  Co.  v.  Davis,  43 
N.  Y.,  137  (1870) ;  N.  Y.  &  H.  R.  R  Co. 
V.  Kip,  46  N.  Y.,  546  (1871);  Kramer  v. 
Cleveland  &  P.  R  R  Co.,  5  Ohio  St.,  146 
(1855) ;  Buffalo  &  N.  Y.  C.  R  R  Co.  v. 
Brainard,  9  N.  Y.,  100  (1853);  Matter  of 
City  of  Buffalo,  68  N.  Y,  167  (1877). 
Power  of  eminent  domain  cannot  be  in- 
voked to  construct  a  railroad  to  run  four 
months  in  the  year  for  sight-seers.  Re 
Niagara  Falls,  etc.,  R  R,  108  N.  Y., 
375  (1888).  The  legislature  may  change 
charter  provisions  as  to  method  of  exer- 
cising power  of  eminent  domain.  Miss. 
R'y  Co.  V.  McDonald,  12  Heisk.  (Tenn.), 
54  (1873) ;  Chatteroi  R'y  Co.  v.  Kinner, 
81  Ky.,  221  (1883).  Where  a  company 
has  a  charter  granted  when  the  state 


constitution  allowed  property  to  be 
taken  and  compensation  made  after- 
wards, a  change  in  the  constitution  does 
not  take  away  the  company's  right 
under  the  first  constitution.  .  Lehigh  V. 
R  R  Co.  V.  McFarlan,  31  N.  J.  Eq.,  706 
(1879). 

5  New  York  &  H.  R  R  Co.  v.  Kip,  46 
N.  Y,  546  (1871) ;  Rensselaer  &  S.  R  R 
Co.  V.  Davis,  43  N.  Y,  137  (1870);  Bona- 
parte V.  Camden  &  H.  R.  R.  Co.,  Bald., 
205  (1830) ;  Browning  v.  Camden  &  W. 
R  R  Co.,  4  N.  J.  Eq.,  47  (1837);  Skevens 
V.  Erie  R'y  Co.,  21  N.  J.  Eq.,  259  (1871), 
holding  that  power  to  construct  a  rail- 
road along  a  river  does  not  authorize 
building  it  in  or  upon  the  river ;  Cleve- 
land &  P.  R  R.  Co.  V.  Speer,  56  Pa.  St, 
325  (1867).  Compare  Proprietors  of 
Locks,  etc.,  V.  Nashua  &  L.  R  R  Co., 
104  Mass.,  1  (1870) ;  Van  Wickle  v.  Cam- 
den &  A.  R  R  Co.,  14  N.  J.  L.,  162 
(1833) ;  Doughty  v.  Somerville  &  E.  R 
R  Co.,  21  N.  J.  L.,  442  (1848);  State  v. 
Jersey  City,  25  N.  J.  L.,  309  (1855); 
Zack  V.  Pennsylvania  R  R  Co.,  25  Pa. 
St,  394  (1855);  Currier  v.  Marietta  & 
Cin.  R  R  Co.,  11  Ohio  St,  238  (1860); 
Lackland  v.  North  Mo.  R  R  Co.,  31 
Mo.,  180  (1860) ;  Commonwealth  v.  Erie 
&  N.  E.  R  R  Co.,  27  Pa.  St,  339  (1856). 
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A  corporation  can  appropriate  by  the  right  of  eminent  domain 
such  property  only  as  is  necessary  for  the  purpose  for  which  it  is 
authorized  to  take.' 

When  land  is  taken  by  a  corporation  for  a  specific  purpose,  its 
use  by  the  corporation  is  limited  to  that  particular  purpose.*  The 
statute  may  confer  power  upon  a  corporation  to  take  possession  of 
land  pending  proceedings  to  condemn  it.' 


In  this  case,  where  a  company  built 
and  was  operating  its  road  in  a  place 
where  it  was  not  authorized  so  to  do 
by  its  charter,  an  Injunction  was  re- 
fused, but  a  decree  was  given  requiring 
a  relocation  and  reconstruction ;  Gil- 
mer V.  Lime,  etc.,  Co.,  19  Cal.,  47  (1861); 
Lance's  Appeal,  55  Pa.  St,  16  (1867). 
The  defense  may  be  set  up  that  the 
company's  time  to  complete  its  road  has 
expired.  Atlantic,  etc.,  R  R.  Co.  v.  St, 
Louis,  66  Mo.,  228  (1877).  An  uncom- 
pleted condemnation  proceeding  cannot 
be  assigned  by  one  company  to  another. 
Mahoney  v.  Spring,  etc.,  Co.,  52  Cal., 
159  (1877).  But  a  lessor  railroad  may 
condemn  land  for  the  use  of  the  lessee. 
Re  N.  Y.,  etc.,  R'y,  99  N.  Y.,  12  (1885). 


immediate  future.  Be  Staten  Island  R 
T.  Co!,  103  N.  Y.,  251  (1886).  A  railroad 
may  at  any  time  condemn  land  for 
workshops.  Chicago,  etc.,  R  R  Co.  v. 
Wilson,  '17  111.,  123  (1855);  Lodge  v. 
Philadelphia  &  W.  B.  Co.,  8  Phila.,  345 
(1871),  holding  that  ground  may  be 
taken  for  the  deposit  of  waste  earth. 
Land  may  be  taken  for  terminal  facili- 
ties. Jn  re  New  York,  etc.,  R  R  Co.,  46 
N.  Y.,  546  (1871);  In  re  New  York,  etc., 
R  R  Co.,  77  N.  Y,  348  (1874) ;  In  re  New 
York,  etc.,  R  R  Co.,  63  N.  Y,  326  (1875). 
A  lessor  railroad  company  may  con- 
demn land.  Matter  of  N.  Y.,  etc.,  R  R, 
99  N.  Y.,  13.  Land  may  be  condemned 
for  a  station  although  the  railroad  com- 
pany has  other  available  land,  which, 


In  Iowa  a   railroad    company  cannot  '  however,  is  used  in  ornamentation  of 


condemn  land  for  an  elevator.  Johns- 
ton V.  Chicago,  etc.,  R  R,  58  Iowa,  537 
(1883).  See,  also,  State  v.  United,  etc., 
R  R,  43  N.  J.  L.,  110  (1881).  A  railroad 
succeeding  to  the  franchises  and  prop- 
erty of  another  railroad  may  take  up 
and  complete  its  condemnation  proceed- 
ings. Bradley  v.  Northern  P.  R'y,  36 
N.  W.  Rep.,  345  (Minn.,  1888). 

1  Hill  V.  Western  Vermont  R  R  Co., 
33  Vt.,  68  (1859),  holding  that  a  railroad 
could  not  take  more  land  than  was  nec- 
essary for  its  use;  Lance's  Appeal,  55 
Pa.  St.,  16  (1807);  Giesy  tJ.  Cincinnati, 
Wil.  &  Z.  R.  R  Co.,  4  Ohio  St.,  308 
(1854);  Oregon  Cascade  R  R  Co.  v, 
Baily,  3  Oreg.,  164  (1869) ;  Rensselaer  & 
S.  R  R  Co.  V.  Davis,  43  N.  Y.,  137 
(1870),  holding  that  the  taking  land  for 
the  purpose  of  speculation  or  sale  or  to 
prevent  interference  by  competing  lines 
or  in  aid  of  a  collateral'  line  is  not  law- 
ful.   May  take  for  necessary  use  in  the 


the  place.    Matter  of  N.  Y.  C,  etc.,  R  R, 
59  Hun,  7  (1891).  ' 

2  Proprietors,  etc.,  v.  Nashua  &  L.  R  R 
Co.,  104  Mass.,  1  (1870),  where  land  taken 
by  a  railroad  for  the  purposes  of  its 
business  was  rented  to  manufacturers. 
It  was  held  that  the  owner  of  the  fee 
might  maintain  a  writ  of  entry  to  es- 
tablish his  right  and  recover  damages ; 
Imlay  v.  Union  Branch  R  R  Co.,  26 
Conn.,  255  (1857),  holding  that  land 
taken  for  a  highway  was  not  convert- 
ible into  a  common.  See  Binney's  Case, 
2  Bland,  99,  142  (1839). 

3  Bonaparte  v.  Camden  &  A.  R  R, 
Bald.,  205  (1830) ;  Fox  v.  Western  Pa. 
R  R,  Co.,  31  Cal.,  538  (1867);  Cushman 
V.  Smith,  34  Me.,  247  (1852);  Nichols  v. 
Somerset  &  K.  R  R  Co.,  43  Me.,  356 
(1857) ;  Currier  v.  Marietta  &  Cln.  R  R 
Co.,  11  Ohio  St,  228  (1860),  holding  that 
a  general  power  to  take  land  for  a  road 
does  not  authorize  taking  land  for  tem- 
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The  legislature  is  the  sole  judge  of  whether  it  is  expedient  to 
allow  corporations  to  take  land  and  property  for  a  public  use ; '  but 
it  is  for  the  courts  to  decide  whether  or  not  the  contemplated  use 
is  a  public  one.^ 

A  public  use  is  involved,  and  land  and  property  may  be  taken 
under  the  power  of  eminent  domain  by  railroads.'  This  is  the 
most  common  occasion  for  the  use  of  that  power.    It  may  be  used 


porary  use ;  Hazen  v.  Boston  &  IMt  B.  R. 
Co.,  2  Gray,  574  (1854),  holding  that 
taking  land  for  temporary  use  without 
authority  and  before  condemnation  is 
trespass;  Baltimore  &  S.  B.  R.  Co.  v. 
Corapton,  3  Gill,  20  (1844),  where  a  rail- 
road which  had  relocated  its  line  was 
held  liable  in  damages  to  an  owner 
upon  its  former  line.  The  statute  au- 
thorizing condemnation  cannot  affect 
acts  committed  before  the  statute  was 
passed.  In  re  Townsend,  39  N.  Y.,  171 
(1868).  The  statute  may  provide  that 
upon  adequate  provision  being  made  to 
pay  -just  compensation,  a  right  of  way 
may  be  taken  under  the  power  of  emi- 
nent domain  before  compensation  is 
made.  Cherokee  Nation  v.  Kansas  E'yi 
135  U.  S.,  641  (1890).  A  railroad  com- 
pany has  no  right  to  seize  lands  and 
construct  a  railroad  thereon  and  then 
proceed  to  condemn  them  afterwards. 
Matter  of  St  Lawrence,  etc.,  E.  R,  133 
N.  Y.,  270  (1892). 

'  People  V.  Smith,  21  N.  Y.,  595  (1860) ; 
Tidewater  Co.  v.  Coster,  18  N.  J.  Eq, 
518  (1866),  affirming  S.  G,  id.,  55;  Ta.1- 
bot  V.  Hudson,  16, Gray,  417  (1860); 
Water-works  Co.  v.  Burkhart,  41  Ind., 
364  (1872),  holding  that  the  legislature 
may  delegate  its  right  of  decision  upon 
this  point  to  the  courts  or  to  other 
bodies;  Tyler  v.  Beacher,  44  Vt,  648 
(1871);  Concord  R.  R.  Co.  v.  Greeley,  17 
•N.  H.,  47  (1845) ;  Chicago,  etc.,  R.  R  Co. 
V.  Town  of  Lake,  71  111.,  333  fl874); 
Bankhead  v.  Brown,  25  Iowa,  540  (1868) ; 
Morris  &  E.  R  R  Co.  v.  Newark,  10  N. 
J.  Eq.,  353  (1855);  Matter  of  New  York 
&  H.  R  R  R  Co.,  63  N.  Y,  326  (1875), 
affirming  5  Hun,  20,  holding  that  within 
the  limits  of  its  charter  the  corporation 


may  judge  of  its  wants  and  fix  the  loca- 
tion of  lands  to  be  taken,  and  the  courts 
will  not  interfere  if  a  reasonable  neces- 
sity is  shown. 

2  Talbot  u  Hudson,  16  Gray,  417  (1860); 
Tyler  v.  Beacher,  44  Vt.,  648  (1871); 
Concord  R  R  Co.  v.  Greeley,  17  N.  H, 
47  (1845);  Matter  of  Deansville  Ceme- 
teiy,  66  N.  Y,  569,(1876);  Chicago,  R  1 
&  Pac.  R  R  Co.  V.  Town  of  Lake,  71 
IlL,  333  (1874) ;  Bankhead  v.  Brown,  25 
Iowa,  540  (1868);  Costa  M.  R  Co.  v. 
Moss,  23  Cal.,  324  (1863);  Oregon  Cas- 
cade R  R  Co.  V.  Bailey,-  3  Oreg.,  164 
(1869),  holding  that  a  grant  of  the  power 
for  any  other  than  a  public  use  is  void. 
See,  also.  Re  Niagara,  etc.,  R  R,  108 
N.  Y.,  375  (1888),  holding  that  a  pleasure 
railroad  to  a  whirlpool  was  not  a  public 
use.  A  coal  company  cannt  take  land 
by  eminent  domain  to  use  for  a  tram- 
way to  run  coal  from  the  mine  to  a  rail- 
road. ShoU  V.  German,  etc.,  Co.,  10  N. 
E  Rep.,  199  (111.,  1887).  Under  the  gen- 
eral railroad  act  of  New  York  the  courts 
judge  of  the  necessity  of  exercising  the 
right  of  eminent  domain  by  railroads. 
Rensselaer  &  S.  R  R  Co.  v.  Davis,  43  N. 
Y.,  137  (1870) ;  Matter  of  New  York  Cen- 
tral R  R  Co.,  66  N.  Y,  407  (1876).  A  rail- 
road to  carry  limestone  may  condemn 
a  right  of  way.  Farnsworth  v.  Lime 
Rock  R  R,  22  AtL  Rep.,  373  (Me.,  1891). 

'Olcott  V.  The  Supervisors,  16  Wall, 
678  (1872) ;  Secombe  v.  Railroad  Co.,  23 
Wall.,*108  (1874) ;  Bonaparte  v.  Camden 
&  A.  R  R  Co.,  Bald.,  205  (1830);  New 
York  &  H.  R  R  Co.  v.  Kip,  46  N.  Y, 
546  (1871) ;  Buffalo  &  N.  Y  C.  R  R  Ca 
V.  Brainard,  9  N.  Y,  100  (1853) ;  Bradley 
V.  New  York  &  N.  H.  R  R  Co.,  21 
Conn.,  294  (1851) ;  Davis  v.  Tuscumbia, 
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also  by  a  mining  company ;  ^  by  manufactories ; '  also  for  booms ;  * 
for  a  cemetery ;  *  for  an  aqueduct ; '  and  for  parks.' 

In  order  to  constitute  a  public  use  it  is  not  necessary  that  the 
improvement  should  directly  benefit  the  people  of  the  whole  state, 
but  the  benefit  may  affect  only  a  particular  community.'  It  can- 
not, however,  be  for  the  benefit  of  a  few  individuals  only.^  And 
the  power  of  eminent  domain  may  be  exercised  by  individuals  as 
well  as  by  corporations  if  the  statute  so  provides,^  and  may  be 
■delegated  to  foreign  corporations."*   Foreign  corporations  are  often 


C.  &  D.  R.  R.  Co.,  4  S.  &  P.  (Ala.),  421 
(1833) ;  Brown  v.  Beatty,  34  Miss.,  227 
.(1857);  Swan  ?J.  Williams,  2  Mich.,  427 
(1852);  Weii-tt  St.  Paul,  S.  &  F.  R  R. 
Co.,  18  Minn.,  155  (1872) ;  San  Francisco, 
A.  &  S.  R  R  Co.  V.  Caldwell,  81  Cal., 
S67  (1866);  Gibson  v.  Mason,  5  Nev.,  283 
(1869) ;  Concord  R  R  Co.  v.  Greeleyt  17  N. 
H.,  47  (1845),  holding  that  "public  use" 
■does  not  mean  "  public  ownership." 

'  New  Central  Coal  Co.  v.  St.  George's 
C.  &  L  Co.,  37  Md.,  537  (1873),  involving 
a  railroad  to  transport  coal.  See,  also, 
Harvey  v.  Thomas,  10  Watts,  65  (1840); 
Hand  Gold  Mining  Co.  v.  Parker,  59 
Ga.,  419  (1877),  giving  right  of  way  for 
water  to  be  used  iq  mining. 

2  Great  Falls  Mfg.  Co.  v.  Femald,  47 
N.  H.,  444  (1867),  giving  the  right  to 
back  water  upon  land  without  the  con- 
cent of  the  owner ;  Tyler  v.  Bacher,  44 
Vt,  648  (1871);  French  v.  Braintree 
Mfg.  Co.,  28  Pick.,  216  (1889),  holding 
that  the  rights  conferred  may  be  lost 
by  not  using  them  for  an  unreasonable 
length  of  time.  Contra,  Hay  v.  The 
Coliver  Co.,  3  Barb.,  47  (1848),  where  it 
was  said  that  in  New  York  the  right 
had  not  been  granted  to  mills  of  any 
kind,  and  that  Massachusetts  and  Maine 
were  the  only  exceptions  to  the  general 
rule,  but  that  ■  a  few  states  afforded 
facilities  in  such  cases  to  a  limited  ex- 
tent'; Guernsey  v.  Burlington,  4  Dill., 
372  (1877),  by  statute  of  Kansas. 

3  Patterson  v.  Miss.  R.  R,  3  Dill.,  465 
<1875) ;  Att'y-Gen.  v.  Evart,  etc.,  Co.,  34 
Mich.,  462  (1876). 

4  Matter  of  Deansville  Cemetery,  66 
N.  Y.,  569  (1876). 


6  Lumbard  v.  Stearns,  58  Mass.,  60  (1849)i 

6  Matter  of  Central  Park,  68  Barb., 
282  (1872). 

'  Bloomfield,  etc.,  R  Co.  v.  Richard- 
son, 68  Barb.,  487  (1873). 

8  A  railroad  to  be  built  solely  for  the 
private  business  of  its  chief  stockholder 
cannot  exercise  the  power  of  eminent 
domain.  Weidenfeld  v.  Sugar,  etc, 
R  R,  48  Fed.  Rep.,  615  (1892).  A  con- 
tract whereby  a  street  railway  turns 
over  part  of  ita  line  to  a  private  firm, 
and  the  latter  uses  it  exclusively  for  its 
private  business  and  uses  freight  cars, 
the  contract  is  void  as  against  public 
policy.  A  joint  property  owner  may 
enjoin  such  use.  Fanning  v.  Osborne, 
102  N.  Y.,  441  (1886). 

9Moran  v.  Ly decker,  27  Hun,  583 
(1882).  A  railroad  may  be  built  by  an 
individual.  Bank  of  Middlebury  v. 
Edgerton,  30  Vt,  183  (1858).  But  see 
dictum  that  railroad  built  without  ex- 
press authority  from  state  is  a  nuisance. 
Raritan  R.  R  Co.  v.  Delaware,  etc., 
Canal  Co.,  18  N.  J.  Eq.,  546,  570  (1867); 
Penn.  R  R  Co.  v.  Nat'l  R'y  Co.,  23  id., 
441  (1873) ;  Erie  R'y  Co.  v.  Delaware, 
etc.,  R.  R  Co.,  31  id.,  283  (1871).  Con- 
tra, dictum,  Hughes  v.  Chester,  etc, 
R'y,  1  Dr.  &  Sm.,  524,  546  (1861);  S.  a 
on  appeal,  8  De  G.,  F.  &  J.,  352  (1861); 
Commonwealth  v.  Erie  &  N.  E.  R  R, 
27  Pa.  St.,  339  (1856),  holding  that  where 
a  railroad  authorized  to  be  built  on  a 
certain  line  is  made  upon  another  it  is 
a  mere  nuisance  on  every  highway  it 
touches  in  its  illegal  course. 

10  In  Matter  of  Townsend,  39  N.  Y., 
171  (1868). 
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authorized  by  statute  to  take  land  by  right  of  eminent  domain  for 
public  use.^ 

The  constitutions  of  the  various  states  generally  prohibit  the 
taking  of  private  property  for  public  use  without  just  compensa- 
tion to  the  owner.  A  similar  provision  exists  in  the  federal  con- 
stitution, but  it  applies  only  to  the  federal  government  and  not  to 
the  states.^  The  provision  in  the  federal  constitution  prohibiting 
the  passing  of  statutes  which  impair  the  obligation  of  contracts 
does  not  limit  the  state's  power  of  eminent  domain;'  and  even 
where  the  state  has  contracted  with  a  corporation  to  give  it  exclu- 
sive privileges,  or  exempt  it  from  taxation,  or  confer  upon  it  any 
other  valuable  rights  or  property,  any  or  all  of  these  rights  may 
be  taken  away  from  the  corporation  under  the  state's  power  of 
eminent  domain.* 

§  905.  The  right  of  way —  Obtaining  it  and  abandoning  it —  One 
road  condemning  the  property  of  another  road  —  Monopolies. — 
Where  one  corporation  has  taken  land  or  property  under  the 
power  of  eminent  domain,  or  holds  such  land  or  property  for  pub- 
lic use,  another  corporation  cannot  take  such  land  or  property 
under  the,  power  of  eminent  domain  unless  a  statute  expressly  or 
by  necessary  implication  authorizes  the  latter  corporation  to  do  so.* 


1  Morris  Caoal  &  B.  Co.  v.  Townsend,    way.    St  Louis,  etc.,  B.  B.  v.  Foltz,  52 


24  Barb.,  658  (1857);  Union,  etc.,  R.  R 
Co.  V.  East,  etc.,  R  R.  Co.,  14  Ga.,  327 
(1853) ;  Dodge  v.  City  of  Council  Bluffs, 
57  Iowa,  560  (1881).  Unless  so  author- 
ized the  former  does  not  exist  Holbert 
V.  St  Louis,  etc.,  R.  R  Co.,  45  id.,  23 
(1876);  Re  New  York,  etc.,  R'y,  35  Hun, 
330  (1885) ;  Abbott  v.  N.  Y.,  etc.,  R  R, 
15  N.  E.  Rep.,  91  (Mass.,  1888).  In  Ne- 
braska the  constitution  prohibits  the  ex- 
ercise of  the  power  of  eminent  domain 
by  a  foreign  corporation.  State  v.  Scott, 
36  N.  W.  Rep.,  131  (Neb.,  1888) ;  Trester 
V.  Missouri  P.  R'y,  36  N.  W.  Rep.,  503 
(Neb.,  1888).  Where  the  constitution 
prohibits  a  foreign  corporation  from 
condemning  land,  such  condemnation 
cannot  be  by  a  "dummy"  domestic 
corporation.  Koenig  v.  Chicago,  etc., 
R  R,  43  N.  W.  Rep.,  438  (Neb.,  1889). 
A  constitutional  provision  that  no  for- 
eign raih-oad  corporation  should  ex- 
ercise the  power  of  eminent  domain 
does  not  prevent  such  foreign  corpo- 
ration   from     purchasing    a    right    of 


Fed.  Rep.,  637  (1892).  A  foreign  cor- 
poration may  condemn  land  in  Missouri 
under  the  right  conferred  on  domestic 
corporations.  St  Louis,  etc.,  Co.  v. 
Lewright,  31  S.  W.  Rep.,  210  (Mo.,  1893). 

2  Barron  v.  Baltimore,  7  Pet,  243 
(1833);  Withers  v.  Buckley,  20  How., 
84  (1857);  Pumpelly  v.  Green  Bay  Co., 
13  Wall.,  166  (1871).  As  to  the  right  of 
the  federal  government  to  exercise  the 
power  of  eminent  domain,  see  Am.  L. 
Reg.,  March- April,  1887. 

'West  River  Bridge  Co.  v.  Dix,  6 
How.,  507  (1847). 

*See  Cooley  on  Constitutional  Lim- 
itations (5th  ed.),  p.  341. 

5  Matter  of  Boston  &  A.  R  R  Co.,  53 
N.  Y.,  574  (1873),  holding  that  the  im- 
plication does  not  arise  if  the  powers 
expressly  conferred  can  be  exercised 
without  appropriating  such  land; 
Springfield  v.  Connecticut  R  Co.,  4 
Cush.,  63  (1849) ;  State  v.  Montclair  R'y 
Co.,  35  N.  J.  L.,  328  (1872);  Northera 
R.  R  Co.  V.  Concord  &  C.  R  R  Co.,  27 
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Subject  to  this  rule  the  right  of  eminent  domain  may  be  exer- 
cised over  land  already  owned  by  corporations  which  have  acquired 
it  by  the  same  power.  Corporations  take  their  charters  and  exer- 
cise their  powers  subject  to  the  pre-eminent  right  of  the  state  in 
this  respect.* 


N.  H.,  183  (1853) ;  Cleveland  &  P.  R  E. 
Co.  V.  Speer,  56  Pa.  St,  325  (1867) ;  Little 
Miami,  etc.,  R,  E.  Co.  v.  Dayton,  23  Ohio 
St.,  510  (1872);  Ee  City  of  Buffalo,  68 
N.  Y.,  167  (1877),  where  the  city  at- 
tempted to  take  railroad  switching 
grounds.  A  municipal  corporation  may 
condemn  a  railroad  right  of  way  for 
the  purpose  of  opening  a  street  In  re 
Grand  Eapids,  etc.,  v.  Grand,  etc.,  R  R, 
33  N.  W.  Rep.,  15  (Mich.,  1887).  One 
mining  company  cannot  take  under 
eminent  domain  the  tunnel  of  another 
mining  company.  Amador,  etc.,  Co.  v. 
Dewitt,  15  Pac.  Rep.,  74  (Cal.,  1887). 
One  I'ailroad  company  cannot  condemn 
land  occupiad  by  the  main  line  and  side- 
tracks of  another  railroad,  although  the 
land  was  purchased  by  the  latter.  In  re 
Providence,  etc.,  R  R,  21  Atl.  Rep.,  965 
(R  I.,  1891).        , 

1  West  River  Bridge  Co.  v.  Dix,  6 
How.,  507  (1848),  affirming  S.  C,  16  Vt., 
446  (1844),  holding  that  this  does  not 
conflict  with  the  clause  in  the  United 
States  constitution  which  forbids  state 
legislatures  from  passing  laws  impair- 
,  ing  the  obligations  of  contracts ;  Rich- 
mond, F.  &  P.  R  Coj  V.  Louisa  R  R 
Co.,  13  How.,  71  (1851);  New  York,  H. 
&  N.  R  R  Co.  V.  Boston,  H.  &  E.  R  R 
Co.,  36  Conn.,  190  (1869) ;  Delaware  & 
R.  C.  Co.  V.  Camden,  16  N.  J.  Eq.,  321 
(1863);  Shorter  v.  Smith,  9  Ga.,  529 
(1851) ;  Alabama  &  F.  R  R  Co.  v.  Ken- 
ney,  39  Ala.  (N.  S.),  807  (1864);  New- 
castle &  R  R  R  Co.  u  Peru  &  Ind. 
R  R  Co.,  3  Ind,  467  (1852),  holding  that 
one  railroad  might  in  this  case  con- 
demn land  owned  by  another;  Red 
River  B.  Co.  v.  Clarkesville,  1  Sneed,  176 
(1853) ;  Illinois  &  M.  C.  Co.  v.  Chicago  & 
R  I.  R  R  Co.,  14  111.,  314  (1853);  United 
States  V.  Railroad  Bridge  Co.,  6  McLean, 
517  (1855),   holding  that  a  state   may 


make  a  public  road  through  lands  of  the 
United  States;  Barber  v.  Andover,  8 
N.  H.,  398  (1836),  where  a  turnpike  was 
taken  for  a  highway ;  Newburyport  T. 
Co.  V.  Eastern  R  R  Co.,  23  Pick.,  326 
(1889),  where  a  railroad  was  authorized 
to  raise  the  grade  of  a  turnpike ;  Spring- 
field V.  Connecticut  R  Co.,  4  Cush.,  68 
(1849);  Commonwealth  v.  Erie  &  N.  E, 
R  R  Co.,  27  Pa.  St,  339  (1856) ;  Balti- 
more &  H.  de  G.  T.  Co.  v.  Union  R.  R 
Co.,  35  Md.,  224  (1871);  Chicago,  R.  1  & 
Pac.  R  If,.  Co.  V.  Town 'of  Lake,  71  111., 
333  (1874);  Metropolitan  City  R'y  Co.  v. 
Chicago  W.  D.  R'y  Co.,  87  III.,  317  (1877) ; 
Eastern  R  R  Co.  v.  Boston  «S;  M.  R  R 
Co.,  Ill  Mass.,  125  (1872),  where  a  stat- 
ute authorizing  a  railroad  to  take  lands 
■  of  another  was  held  lawful ;  Boston  & 
M.  R  R.  Co.  V.  Lowell  &  L.  R  R  Co., 
124  Mass.,  368  (1878);  New  York,  H.  & 
N.  R  R  Co.  V.  Boston,  H.  &  E.  R.  R 
Co:,  36  Conn.,  196  (1869);  Peoria,  P.  &  L 
R  R  Co.  V.  Peoria  &  S.  R  R.  Co.,  66  111., 
174  (1872),  holding  that  a  leasehold  of 
an  existing  railroad  may  be  appropri- 
ated by  another  railroad  duly  author- 
ized. A  railroad  may  take  land  owned 
by  a  steamboat  company.  Re  N.  Y., 
etc.,  R'y,  99  N.  Y,  12  (1885) ;  In  re  N.  Y. 
C,  etc.,  R  R  Co.,  77  N.  Y,  248  (1879), 
where  water  fronts,  streets  and  avenues 
were  taken  by  a  railroad  under  a  special 
statute.  But  a  railroad  cannot  take  park 
property  unless  expressly  authorized  so 
to  do.  Re  Boston,  etc.,  R.  R.  Co.,  53 
N.  Y,  674  (1873).  One  railroad  cannot 
enjoin  another  railroad  from  using 
land  purchased  by  the  former  at  a 
crossing  of  streams  for  a  road-bed,  unless 
the  second  railroad  company  is  unable 
to  respond  in  damages  or  the  place  of 
crossing  does  not  admit  of  two  tracks. 
Raleigh,  etc.,  Co.  v.  Glendon,  etc.,  Co.,  17 
S.  E.  Rep,  77  (N.  C,  1893).  Condemning 
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And  one  railroad  may  cross  another  railroad  or  highway  at  a 
point  where  there  is  no  station  or  special  use  made  of  the  land. 
The  right  to  do  so  arises  from  the  manifest  necessity,  and  the  power 
need  not  be  specially  conferred.' 

In  'New  York  a  railroad  acquires  an  exclusive  right  to  a  specified 
right  of  way  after  it  has  filed  its  maps  and  given  the  notice  re- 
quired by  statute.^ 

The  right  of  a  railroad  to  property  taken  by  it  by  virtue  of  em- 
inent domain  is  that  of  an  easement.  The  fee  remains  in  the  per- 
son from  whom  the  right  of  way  is  taken.'    This  right  of  way, 


land  of  another  railroad.  Colorado,  etc., 
R'y  V.  Union,  etc.,  R'y,  41  Fed.  Rep., 
293  (1890).  A  market  owned  by  a  pri- 
vate corporation  may  be  condemned. 
Twelfth,  etc.,  Co.  v.  Phil.,  etc.,  R.  R,  21 
Atl.  Rep.,  989  (Pa.,  1891). 

'Baltimore  &  H.  de  G.  T.  Co.  v. 
Union  R  R  Co.,  35  Md.,  224  (1871); 
Brooklyn,  C.  &  J.  R  R  Co.  v.  Brooklyn 
C.  R.  R  Co.,  33  Barb.,  420  (1861),  in- 
volving street  railways;  New  York  & 
H.  R  R.  Co.  V.  Forty-second  St  &  G. 
S.  F.  R  R.  Co.,  50  Barb.,  309  (1867); 
Matter  of  Central  R  R  Co.  of  L  L,  1 
T.  &  C,  419  (1878) ;  Starr  v.  Camden  & 
Atl.  R.  R  Co.,  24  N.  J.  L,  592  (1854), 
holding  that  a  railroad  cannot  cross  a 
highway  without  compensating  the 
owner  of  the  soil;  Morris  &  E.  R  R 
Co.  V.  Central  R  R,  etc.,  31  N.  J.  L, 
206  (1865),  holding  that  express  power 
to  cross  another  track  is  not  necessary ; 
Greenwich  v.  Easton  &  A  R  R  Co.,  24 
N.  J.  Eq.,  217  (1874),  holding  that  power 
to  change  the  grade  of  a  highway  can- 
not be  exercised  merely  for  the  conven- 
ience of  a  railroad;  a  necessity  must 
exist.  Under  a  state  statute  a  railroad 
may  cross  another  railroad  which  is 
chartered  by  the  federal  government 
Union  Pac.  R'y  Co.  v.  Leavenworth, 
etc.,  R'y  Co.,  29  Fed.  Rep.,  728  (1887). 
As  to  the  pleadings  in  an  action  by  one 
corporation  to  condemn  property  of  the 
other,  see  Denver,  etc.,  Co.  v.  Union, 
etc.,  R'y^  34  Fed.  Rep.,  386  (1888).  In 
order  to  pass  through  a  nan-ow  pass, 
one  railroad  may  condemn  such  parts 
of  another  railroad  right  of  way  as  the 


latter  is  not  using,  where  its  right  of 
way  is  broad  enough  for  two  tracks. 
Arraiston,  etc.,  R.  R  u  Jacksonville, 
etc.,  R  R,  2  S.  Rep.,  710  (1887).  A 
stockholder  in  a  road  which  is  in  a  re- 
ceiver's hands  may  enjoin  another  rail- 
road from  crossing  it  Hewlett  v.  N.  Y., 
etc.,  R'y,  14  Abb.  N.  C,  338  (1882).  One 
railroad  may  condemn  the  right  of  way 
to  cross  another  railroad.  National 
Docks,  etc.,  R'y  v.  State,  21  Atl.  Rep., 
570  (N.  J.,  1891). 

2  Rochester,  etc.,  R  R  v.  N.  Y.,  etc., 
R  R,  110  N.  Y,  128  (1888).  Cf.  Third 
Ave.  R  R  Co.  v.  N.  Y.  El.  R  R  Co., 
Superior  Ct,  N.  Y.  Daily  Reg.,  July  14* 
1887.  See,  also,  Morris  &  Essex  R  R 
V.  Blair,  9  N.  J.  Eq.,  635  (1866),  holding 
that  if  neither  of  the  charters  of  two 
railroads  prescribes  rules  for  the  deter- 
mination of  the  right  of  way  the  road 
which  first  actually  surveys  its  line  is  en- 
titled to  the  prior  right  See,  also,  Ti-oy 
etc.,  R.  R  V.  Boston,  etc.,  R  R,  86  N.  Y.'. 
107  (1881).  See  Pierce  on  Railroads, 
p.  155,  for  many  cases  on  conflict  and 
interference  of  prior  and  subsequent 
grants,  etc.  Prior  in  location  and  sur- 
vey held  prior  in  right  to  another  that 
actually  built  Railway  Co.  v.  Ailing,  99 
U.  S.,  463  (1678).  A  railroad  which  has 
located  but  not  acquired  its  route  cannot 
enjoin  another  company  from  locating 
on  and  acquiring  that  route.  N.  Y.,  etc., 
R  R  V.  N.  Y.  W.  a,  etc.,  R  R,  11  Abb. 
N.  C,  386  (1882). 

3  Aldrich  v.  Drury,  8  R  L,  554  (1867), 
holding,  however,  that  a  railroad  may 
grade  and  use  the  earth  for  filling,  etc., 
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however,  is  property  and  it  belongs  to  the  company,  even  though 
it  is  abandoned  for  a  long  period  of  years.^    The  expiration  of  the 


in  other  places,  but  cannot  sell  the  earth 
to  other  parties ;  Chapin  v,  Sullivan  R. 
E.  Co.,  39  N.  H.,  564  (1859),  to  same  ef- 
fect. A  deed  to  a  railroad  of  a  right  of 
way  may  be  so  drawn  as  to  convey  a 
fee.  Ballard  v.  Louisville,  etc.,  R  R.,  5 
S.  W.  Rep.,  484  (Ky.,  1887).  The  fee  and 
the  right  to  the  trees,  etc.,  upon  it  and 
to  the  minerals,  etc.,  below  it  remain  in 
the  owner  subject  to  such  easement. 
Blakei  v.  Rich,  34  N.  H.,  282  (1856); 
'  Henry  v.  Dubuque  &  Pac.  R.  R.  Co.,  2 
Iowa,  388  (1855).  The  original  proprie- 
tor may  use  the  property  in  any  way 
consistent  with  the  public  right.  Jack- 
son V.  Hathaway,  15  Johns.,  447  (1818) ; 
Blake  v.  Rich,  34  N.  H.,  382  (1856); 
Adams  v.  Rivera,  11  Barb.,  390  (1851). 
And  see  Jackson  v.  Rutland,  etc.,  B.  R. 
-Co.,  35  Vt,  151  (1853) ;  Dean  v.  Sullivan 
R.  R.  Co.,  22  N.  H.,  316,  331  (1851); 
Quimby  v.  Vermont  Central,  etc.,  33 
Vt,  387  (1851);  Weston  v.  Foster,  7 
Mete.,  297  (1843);  Giesy  v.  Cincinnati, 
W.  &  Z.  R  Co.,  4  Ohio  St,  308  (1854) ; 
Henry  v.  Dubuque,  etc.,  P.  R  Co.,  3 
Iowa,  288  (1855). 

'  Non-user  of  the  whole  right  of  way 
is  no  abandonment  of  it  Penn.  R  R. 
V.  Freeport,  30  Atl.  Rep.,  940  (Pa,  1890). 
A  railroad  right  of  way  does  not  lapse 
merely  because  it  is  not  used  for  thir- 
teen years.  Barlow  v.  Chicago,  etc.,  R. 
R,  29  Iowa,  376  (1870).  The  state  may 
convey  to  another  railroad  an  aban- 
doned right  ot  way.  Long  abandon- 
ment does  not  destroy  the  right  of  way. 
Noll  V.  Dubuque,  etc.,  R  R,  33  Iowa, 
66  (1871);  Henderson  v.  Central,  etc., 
R'y,  21  Fed.  Rep.,  358  (1884).  See,  also, 
Chicago,  etc.,  R  R  u  M.  &  A.  R  Co.,  57 
Iowa,  249  (1881),  holding  that  where  a 
railroad  company  built  and  conducted 
its  lines  over  a  portion  of  the  route  set 
forth  in  its  charter,  but  failed  for  a  pe- 
riod of  five  years  to  build  its  road  over 
another  portion,  or  to  evince  an  inten- 
•tion  of  building  the  same,  that,  as  to  the 


part  not  taken  and  used  for  the  purposes 
of  the  company,  there  had  been  an  aban- 
donment, and  another  company  was 
allowed  to  condemn  and  take  the  same 
for  railroad  purposes.  A  ^railroad  by 
long  abandonment  of  a  right  of  way 
may  lose  it  Beattie  v.  Carolina,  etc., 
R  R,  12  S.  E.  Rep.,  913  (N.  C,  1891).  An 
abandonment  for  ten  years  of  a  right  of 
way  and  an  adverse  possession  for  that 
length  of  time  is  fatal  to  the  company's 
claim.  Brown  v.  Chicago,  etc.,  R'y.  14 
S.  W.  Rep.,  719  (Mo.,  1890).  A  railroad 
may  be  confined  to  a  single  right  of 
way.  Jay  v.  St  Louis,  138  U.  S.,  1 
(1891).  As  to  the  right  of  one  railroad 
to  obtain  the  right  to  use  the  tracks  of 
another  company,  see  Lake,  etc.,  R  R 
Co.  V.  Cincinnati,  etc.,  R'y  Co.,  19  N.  E. 
Rep.,  440  (Ind.,  1888).  In  Chicago,  etc., 
R'y  V.  Loewenthal,  93  111.,  433  (1879),  a 
mortgage  given  by  a  raih-oad  company 
which  had  done  a  little  grading  and 
then  abandoned  the  enterprise  was  not 
allowed  as  a  lien  upon  the  road  as  com- 
pleted by  a  later  railroad  company  that 
used  the  same  right  of  way.  One  rail- 
road cannot  condemn  and  tise  a  parallel 
track  of  another  for  eleven  miles,  under 
a  statute  authorizing  crossings.  Illinois 
Central  R  R  w  Chicago,  etc.,  R  R,  13 
N.  E.  Rep.,  140  (111.,  1887).  Cf.  6  S. 
Rep.,  404.  Where  one  road  has  posses- 
sion of  a  right  of  way,  equity  will  en- 
join another  road  from  interfering  until 
the  right  has  been  judicially  passed 
upon.  Montana,  etc.,  R'y  v.  Helena,  etc., 
R  R,  13  Pac.  Rep.,  916  (Mont,  1887). 
Where  two  parties  are  litigating  by  a 
bill  to  quiet  title  to  obtain  title  and  pos- 
session of  an  unused  railroad  track, 
both  parties  being  out  of  possession,  the 
court  will  not  appoint  a  receiver.  St 
Louis,  etc.,  R.  R  v.  Dewees,  33  Fed.  Rep., 
519  (1885).  Although  a  railroad  com- 
pany takes  up  its  tracks  and  abandons 
its  right  of  way  for  ten  years,  using  a 
line  which  it  leases,  yet  at  the  end  of 
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charter  of  the  company  does  not  put  an.  end  to  its  right  to  the  right 
of  way;'  ^ 

The  legislature  has  power  to  grant  a  monopoly  to  a  railroad  and 
thus  bind  the  state  not  to  charter  another  parallel  railroad.^  Bat 
such  monopolies  are  never  granted  by  implication,  and  are  con- 
strued away  whenever  possible.' 

§  906.  A  railroad  may  contract  to  carry  passengers  or  freight  ie- 
yond  its  own  line.* —  Where  a  contract  to  deliver  at  the  point  of 
destination   is   entered   into,   the   contracting   railroad   becomes 


that  time  it  may  resume  possession,  al- 
though the  adjacent  owners  have  fenced 
it  in.  Durfee  v.  Peoria,  etc.,  R'y,  30  N. 
E.  Rep.,  686  (111.,  1893).  Non-user  is 
not  an  abandonment  of  a  right  of  way ; 
yet  if  there  is  a  clear  intent  to  abandon 
and  improvements  by  the  owner  of  the 
fee  ^re  allowed  the  right  is  lost.  Roan- 
oke, etc.,  Co.  V.  Kansas,  etc.,  R  R.,  17  S. 
W.  Rep.,  1000  (Mo.,  1891).      , 

1  Although  a  railroad  takes  but  a  right 
of  way,  yet  this  does  not  revert  to  the 
owner  of  the  fee  upon  the  termination 
of  the  railroad  charter.  The  right  of 
user  for  a  railroad  is  held  to  be  perpet- 
ual. Miner  v.  N.  Y.  C,  etc.,  R  R,  123 
N.  Y.,  242  (1890). 

"  An  exclusive  right  to  have  a  railroad 
between  two  points  granted  by  the  leg- 
islature is  a  protected  contract,  and  com- 
petitors will  be  enjoined.  Boston,  etc., 
R  R  Corp.  V.  Salem,  etc.,  R  R  -Co.,  68 
Mass.,'1  (1854).  The  legislature  cannot 
authorize  a  railroad  to  use  for  the  dis- 
tance of  five  miles  the  tracks  of  a  rail- 
road whose  charter  gave  it  exclusive 
right  to  the  use  of  the  track  and  there 
was  no  reserved  right  of  amendment. 
Pennsylvania  R  R  Co.  v.  Bait.  &  0.  R. 
R.  Co.,  60  Ind.,  268  (1883). 

'  An  exclusive  right  to  a  railroad  to 
transport  passengers  between  two  places 
is  not  violated  by  another  railroad  which 
may  be  used  for  merchandise  alone. 
Richmond,  etc.,  R.  R  Co.  v.  Louisa  R  R., 
13  How.,  71  (1851).  In  the  case  of  Con- 
necting R'y  Co.  V.  Union  R'y  Co.,  108 
111.,  265  (1884),  the  court  said:  "The 
mere  grant  of  the  right  to  build  a  rail- 
road between  given  termini  creates  no 


implied  obligation  by  the  state  to  not 
thereafter  grant  the  right  to  other  com- 
panies to  build  other  railroads  parallel 
with  it  between  the  same  termini ;  nor 
that  other  railroads  with  their  tracks 
and  switches  shall  not  thereafter  be 
granted  the  right  to  cross  the  state  in  a 
different  direction,  and  thus  pass  over 
its  tracks  and  switches." 

*  Wheeler  v.  San  Francisco  &  A.  R  R, 
31  Cal.,  46  (1866) ;  Perkins  v.  Portland, 
Saco  &  P.  R  R,  47  Me.,  573(1859);  Rail- 
way Co.  V.  McCarthy,  96  U.  S.,  258  (1877) ; 
Atchison,  Topeka  &  S.  F.  R  R  u.  Den- 
ver &  N.  O.  R  R,  110  U.  S.,  667  (1883); 
Hill  Manufacturing  Co.  v.  Boston  &  B. 
R  R  Co.,  104  Mass.,  122  (1870) ;  Noyes  v. 
Rutland  &  Bur.  R  R,  7  Vt.,  110  (1854); 
Kessler  v.  New  York  Central  R.  E.,  7 
Lans.,  63  (1873),  holding  that  selling  a 
ticket  with  coupons  attached  for  other 
roads  is  a  contract  for  transportation 
upon  such  roads.  A  contract  to  carry 
tieyond  the  line  of  a  railroad  may  be  in- 
ferred from  circumstances  and  need  not 
be  express.  Wilby  v.  West  Cornwall  R'y 
Co.,  2  H.  &  N.,  703  (1858) ;  Candee  v. 
Pennsylvania  R  R  Co.,  21  Wis.,  683 
(1867);  Baltimore  &  P.  S.  Co.  v.  Brown, 
54  Pa.  St.,  77  (1867) ;  Converse  v.  Nor- 
wich &  N.  Y.  Trans.  Co.,  33  Conn.,  166 
(1865) ;  Perkins  u  Portland,  Saco  &  P. 
R.  R,  47  Me,  573  (1859),  holding  that  it 
may  be  so  bound  without  any  special 
arrangement  if  by  its  agents  it  holds 
itself  out  to  be  a  common  carrier  to.  a 
place  beyond  the  limits  of  its  own  road, 
Nashua  Lock  Co.  v.  Worcester  &  N,  R. 
R,  48  N.  H.,  389  ( 
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responsible  for  the  loss  or  damages  of  freight  and  injuries  to  pas- 
sengers occurring  upon  other  lines  to  the  same  extent  as  if  the  loss, 
damage  or  injury  happened  upon  its  own  line.^ 

The  liability  of  a  road,  contracting  to  deliver  beyond  its  own 


iNoyes  v.  Rutland  &  Bur.  E.  R,  7 
Vt,  110  (1834) ;  Morse  v.  Brainerd,  41 
Vt.,  550  (1869);  Railway  Co.  t).  Piatt, 
107  U.  S.,  133  (1874);  Grover  &  Baker 
S.  M.  Co.  V.  Missouri  Paciflo  E'y  Co.,  70 
Mo.,  673  (1869);  Nashua  Lock  Co.  v. 
Worcester,  etc.,  R.  R.,  48  N.  H.,  SSO 
(1869) ;  Candee  v.  Pennsylvania  R.  R,  31 
Wis.,  583  (1867) ;  Converse  v.  Norvpioh  & 
N.  M.  Trans.  Co.,  88  Conn.,  166  (1865); 
Baltimore  &  P.  S.  Co.  v.  Brovyn,  54  Pa. 
St,  77  (1867) ;  Stewart  v.  Erie  &  Western 
Trans.  Co.,  17  Minn.,  873  (1871) ;  Railway 
Co.  V.  McCarthy,  96  U.  S.,  358  (1877) ; 
Hill  Mfg.  Co.  V.  Boston,  etc.,  R  R,  104 
Mass.,  133  (1870);  Railroad  Co.  v.  Manu- 
facturing Co.,  16  Wall.,  334  (1873) ;  Bis- 
sell  V.  Michigan  Southern  and  N.  I.  R  R 
Cos.,  S3  N.  y.,  358  (1860),  holding  that, 
where  two  roads  chartered  by  difEerent 
states  united  in  the  business  of  trans- 
porting passengers  over  a  third  line  in 
another  state,  they  were  jointly  liable 
for  injuries  caused  by  the  latter ;  B.urtis 
V.  Buffalo  &  S.  L.  R,  R,  34  N.  Y.,  369 
(1863),  holdihg  that  under  the  New  York 
statute  a  railroad  is  liable  for  the  delivr 
ery  of  fi-eight  upon  a  connecting  line  in 
another  state ;  Buffit  v.  Troy  &  Boston 
R  R,  40  N.  Y,  168  (1869),  holding  that, 
where  a  railroad  hired  a  man  to  run 
stages  from  a  village  to  its  station  and 
to  sell  tickets  from  the  village  to  points 
on  its  line,  it  was  liable  for  injuries  re- 
ceived by  a  passenger  on  the  stage. 
Whether  the  transaction  was  ultra  vires 
or  not  the  road  was  liable  for  its  negli- 
gence in  executing  its  contract.  Upon 
the  last  point,  see  Hood  v.  New  York  & 
N.  H.  E.  R.,  33  Conn.,  1,  503  (1853),  hold- 
ing that  such  a  contract  was  not  within 
the  powers  of  the  corporation,  and  was 
not  obligatory  upon  it ;  Angle  v.  Missis- 
s'ippi  &  Mo.  R.  R  Co.,  9  Iowa,  488  (1859), 
where  it  was  held  that  a  railroad  which 
received  goods  mai'ked  for  a  point  upon 


another  road  is  prima  facie  bound  to 
carry  and  deliver  them  according  to  the 
marks.  To  same  effect,  Kyleu  Laurens 
R  R,  10  Rich.,  383  (1857).  But  see  Root 
V.  Great  Western  E.  R,  45  N.  Y.,'  534 
(1871),  where  it  was  held  that  juerely 
receiving  goods  marked  for  a  place  be- 
yond its  own  terminus  will  not  render 
a  road  liable  for  losses  not  occurring  on 
its  own  line  unless  there  be  proof  of  an 
undertaking  to  deliver  at  the  destina- 
tion; McCluer  v.  Manchester  &  L.  R 
R,  13  Gray,  134  (1859),  where  a  railroad 
was  held  liable  for  freight  received  for 
transportation  over  a  leased  line;  and 
holding,  also,  that  parol  evidence  that  a 
foreign  corporation  has  held  itself  out, 
through  its  agents,  as  a  common  carrier 
over  a  road  in  Massachusetts,  is  sufiB- 
cient  to  sustain  an  action  for  damages 
to  freight.  The  agreement  does  not 
constitute  a  partnership.  Mohawk,  etc., 
R.  R  V.  Niles,  3  Hill,  163  (1843) ;  Illinois 
Central  R  R  u.  Copeland,  34  III.,  833 
(1860),  holding  that  a  road  which  sells 
tickets  over  its  own  and  other  roads  is 
liable  for  the  safety  of  the  passengers 
and  baggage  to  the  point  of  destination ; 
Najac  V.  Boston  &  Lowell  R  R,  7  Allen, 
339  (1863),  holding  that  a  road  having 
sold  a  ticket  for  an  excursion  over  its 
own  line  and  others  is  liable  for  loss  of 
baggage  upon  another  road.  There  may 
be  a  joint  liability ;  Wylde  v.  Northern 
R  R,  53  N.  Y,  156  (1873)?  Milnor  v. 
New  York  &  N.  H.  R.  R,  53  N.  Y.,  363 
(1878),  holding  that,  if  there  is  no  con- 
tract to  deliver  at  destination,  but  only 
an  agency  for  the  sale  of  tickets,  the 
road  selling  a  ticket  is  not  liable  for  a 
loss  of  baggage  upon  another  road. 
Where  goods  are  carried  by  connecting 
lines  an  injury  to  the  goods  by  the  first 
line  will  not  give  a  cause  of  action 
against  the  line  which  receives  the 
goods  after  the  injury  occurs.    Darling 
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line,  for  losses,  damages  and  injuries  happening  upon  lines  other 
than  its  own,  may  be  limited  or  released  by  special  contract  with 
the  consignor.'  But  a  mere  notice  by  which  the  road  seeks  to 
avoid  its  liability  is  not  sufficient  to  relieve  it  from  liability.^ 

It  has  been  held  that  railroads  cannot  establish  steamboat  lines, 
nor  own  steamboats  to  run  in  connection  with  their  roads.'  , 


V.  Boston,  etc.,  E.  R,  93  Mass.,  395  (1865) ; 
Gass  V.  New  York,  etc.,  R.  R.,  99  Mass., 
220  (1868).  Unless  a  railroad  by  express 
contract  limits  its  liability  it  is  liable 
for  loss  of  freight  over  a  connecting 
line  to  which  it  delivers  it  Alabama, 
etc.,  R.  E.  t).  Mount,  etc.,  Co.,  4  S.  Rep., 
356  (Ala.,  1888).  A  railroad  is  liable  for 
the  delay  of  a  connecting  line  in  deliv- 
ering goods  sent  over  both  lines.  Sa- 
vannah, etc.,  R'y  V.  Pritchard,  1  S.  E. 
Rep.,  261  (Ga.,  1887) ;  but  see  Knott  v. 
Raleigh,  etc.,  R  R,  3  S.  E  Rep.,  735 
(N.  C,  1887) ;  Ortt  v.  Minneapolis,  etc., 
R'y,  31  N.  W.  Rep.,  519  (Minn.,  1887). 
Cf.  Independence,  eta,  Co.  v.  Burling- 
ton, etc.,  R.  R.,  34  N.  W.  Rep.,  320  (Iowa, 
1887);  Pennsylvania,  etc.,  Nav.  Co.  v. 
Dandridge,  8  G.  &  J.,  248  (1836),  holding 
that!  a  corporation  chartered  to  cari-y 
between  two  points  is  not  liable  for 
property  lost  in  the  carriage  by  the  cor- 
poration to  a  third  point  St  Louis, 
etc.,  R'y  V.  Weakly,  8  S.  W.  Rep.,  134 
(Ark.,  1888).  Suit  cannot  be  brought 
against  the  last  connecting  line  for  bag- 
gage lost  somewhere  or  other  on  one  of 
several  connecting  lines.  Atchison,  etc., 
R  R.  w  Roach,  12  Pac.  Rep.,  93  (Kan., 
1886).  An  intermediate  line  is  not  liable 
for  the  negligence  of  subsequent  con- 
necting lines.  Hill  v.  Burlington,  eta, 
R  R,  60  Iowa,  196  (1882).  But  the  rule 
may  be  otherwise  where  all  the  lines 
are  partners  in  the  fast  freight  line. 
Block  V.  Fitchburg  R  R,  139  Mass.,  308 
(1885).  The  right  of  a  railroad  to  for- 
ward freight  by  any  one  of  connecting 
lines  cannot  be  limited  by  an  oral  agree- 
ment Snow  V.  Indiana,  etc.,  R'y,  9 
N  E  Rep.,  702  (Ind.,  1887).  A  railroad 
company  is  liable  for  the  negligence  of 
train  hands  on  an  excursion  train  of 


another  line  which  is  allowed  to  run  on 
the  tracks  of  the  former  company. 
Washington  v.  Raleigh,  etc.,  R.  R,  7S.  E. 
Rep;,  789  (N.  C,  1888).  Connecting  line 
liability.  Kerigan  v.  Southern,  etc., 
R  R,  22  Pac.  Rep..  677  (Cal.,  1889). 

1  Mashur  v.  St  Louis,  etc.,  R  R  Co., 
127  U.  S.,  390  (1888).  May  contract 
against  liability  on  connapting  line. 
Nines  v.  St  Louis,  eta,  R  R,  18  S.  W. 
Rep.,  26  (Mo.,  1891);  Evansville  R  R 
Co.  V.  Androscoggin  Mills,  22  Wall.,  594 
(1874).  In  this  case  an  exemption  from 
loss  by  fire  was  held  to  apply  to  the 
whole  distance,  and  to  release  the  road 
from  liability  for  such  a  loss  occurring 
upon  another  road.  Railroad  v.  Manu- 
facturing Co.,  16  Wall.,  324  (1872);  Mo- 
bile &  Ohio  R.  R  v.  Franks,  41  Miss., 
494  (1867),  holding  that  by  statute  of 
Mississippi  a  railroad  is  liable  as  a  com- 
mon carrier  though  there  be  a  special 
contract  limiting  its  liability.  A  stipu- 
lation that  the  carrier  should  not  be 
liable  for  the  negligence  of  a  connecting 
road  is  void.  Gulf,  etc.,  R  R  v.  Vaughn, 
16  S.  W.  Rep.,  775  (Tex.,  1890).  See,  also, 
§  907,  infra. 

2  Cincinnati,  H.  &  D.  R  R  u  Pontius, 
19  Ohio  St>,  221  (1869),  where  it  was  said 
that  such  a  notice  is  void  as  being 
against  public  policy;  Railroad  Co.  v. 
Manufacturing  Ca,  16  Wall.,  324  (1872), 
in  which  an  unsigned  general  notice  on 
the  back  of  a  receipt  was  held  not  to 
amount  to  a  contract  of  release  though 
accepted  by  the  consignor  without  dis- 
sent 

3  Lyde  v.  Eastern  Bengal  R'y  Co.,  36 
Beav.,  10  (1866) ;  Pearce  v.  Madison,  21 
How.,  441  (1858),  holding  a  note  given 
for  a  steamboat  not  collectible ;  Central 
R  R  w  Smith,  76  Ala.,  573  (1884) ;  Gunu 
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A  railroad  which  has  been  leased  is  liable  in  regard  to  the  road 
to  the  same  extent  as  though  no  lease  had  been  made  unless  the 
statute  provides  otherwise.'    The  lessee  is  also  liable.^    A  railroad 


V.  Central  R.  R.,  74  Ga.,  509  (1885),  hold- 
ing that  a  road  cannot  enter  into  a 
partnership  with  an  individual  to  run  a 
line  of  boats  to  carry  passengers;  St 
Joseph  V.  Saville,  39  Mo.,  460  (1867), 
holding  that  officers  and  agents  of  a 
railroad  cannot  use  its  funds  in  running 
a  steamboat  in  connection  with  it;  a 
ci)ntract  for  that  purpose' is  not  legal. 
To  same  efEect,  Hoagland  v.  Hannibal  & 
St  J.  R.  R.,  89  Mo.,  451 ;  Rutland  &  B. 
R.  R.  Co.  V.  Proctor,  39  Vt,  95  (1856), 
holding  that,  if  a  railroad  has  purchased 
steamboats  without  authority,  yet  if  it 
did  so  without  objection  from  its  stock- 
holders or  the  state,  it  may  sell  them 
and  hold  the  purchaser  for  the  price. 
Downing  v.  Mt  Washington,  etc.,  40  N. 
H.,  230  (1860),  holding  that  a  railroad 
corporation  has  no  power  to  establish  a 
stage  line  for  transportation  purposes, 
nor  to  purchase  horses  and  carriages  for 
that  purpose,  and  may  defeat  an  action 
for  not  accepting  the  stages.  But  where 
the  railroad  has  purchased  a  steamboat 
and  given  a  draft  therefor  and  is  sued 
on  the  draft  it  is  liable.  Parish  v. 
Wheeler,  23  N.  Y.,  494  (1860).  One  who 
contracts  to  run  a  boat  in  connection 
with  a  railroad,  and  furnishes  a  poor 
boat  causing  a  loss  of  freight,  is  liable 
therefor  to  the  railroad.  South  Wales 
R'y  Ca  V.  Redmond,  10  C.  B.  (N.  S.), 
675  (1861);  Wheeler  v.  San  Francisco 
&  A.  R.  R.,  31  Cal.,  46  (1866),  hold- 
ing that  a  railroad  may  own  and  con- 
trol steamboats  for  transporting  its 
freight  and  passengers  over  navigable 
streams  on  its  line  and  constituting  a 


part  of  its  route;  Baltimore  v.  Balti- 
more &  O.  R.  R.  Co.,  21  Md.,  50  (1863), 
holding  that  two  railroads  may  be  con- 
nected by  a  ferry ;  Forest  v.  Manchester 
S.  &  L.  R'y  Co.,  30  Beav.,  40  (1861), 
holding  that  a  railroad  authorized  to 
keep  steamboats  for  a  ferry  may  use 
them  when  not  employed  in  the  ferry 
for  excursion  purposes;  Calloway  M 
&  Mfg.  Co.  V.  Clark,  32  Mo.,  305  (1863), 
holding  that  a  corporation  chartered  to 
mine  and  transport  coal  is  empowei'ed 
to  purchase  and  use  a  steamboat  for 
transporting ;  Shawmut  Bank  v.  Platts- 
burgh  &  M.  R.  R  Co.,  31  Vt,  491  (1859), 
holding  that  a  railroad  authorized  by 
charter  to  contract  for  delivery  beyond 
its  line  may  purchase  a  steamboat  to 
transport  freight  and  passengers  from 
its  own  line  to  another;  Morgan  v. 
Donovan,  58  Ala.,  241  (1877),  holding 
that,  where  a  railroad  company  was 
authorized  to  purchase  such  steamboats 
as  the  directors  might  deem  necessary 
for  the  use  of  the  road,  the  purchase  of 
boats  from  an  opposition  line  for  the 
purpose  of  withdrawing  them  from 
business  was  not  within  the  charter,  and 
that  a  mortgage  covering  steamboats 
used  in  connection  with  the  road  did 
not  include  the  boats  so  purchased. 

lYork  &  Maryland  L.  R.  R.  Co.  v. 
Winans,  17  How.,  30  (1854),  a  case  of  in- 
fringement of  patent ;  Whitney  v.  At- 
lantic &  St  Lawrence  R.  R.,  44  Me., 
362  (1854),  involving  a  loss  occasioned 
by  neglect  to  erect  fences;  Interna- 
tional, etc.,  R.  R.  Co.  V.  Moody,  9  S.  W. 
Rep.,    465   (Texas,    1888);    Wyman    v. 


2  Wasmer  v.  Delaware,  etc.,  R.  R. 
Co.,  80  N.  Y.,  313  (1880),  where  there 
were  defective  rails.  Where  connecting 
roads  transfer  freight  by  using  cars 
owned  by  one  company,  the  cars  being 
labeled  "  Green  Line,"  a  cause  of  action 
for  loss  of  freight  in  one  of  the  cars 
while  being  hauled  over  another  line 


does  not  sustain  an  attachment  against 
other  "  Green  Line  "  property.  Irvine 
V.  Nashville  R'y,  93  III,  103  (1879).  The 
lessee  is  also  liable  for  the  torts  of 
agents  which  it  has  in  common  with 
the  lessor.  Wabash,  etc.,  R.  R.  «.  Pey- 
ton, 106  111.,  534  (1883). 


1535 


'Digitized  by  Microsoft® 


§  907.] 


STEAM   KAILEOADS. 


[oh.  LUI. 


is  liable  for  torts  although  it  has  turned  over  the  road  to  mortgage 
trustees.' 

A  railroad  allowing  another  company  also  to  use  its  tracks  is 
liable  for  accidents  caused  by  the  latter.^ 

§  907.  Contracts  ly  a  railroad  against  its  liaMlity  for  negli- 
gence.—  There  is  a  wide  difference  of  opinion  as  to  whether  a  rail- 
road company  may  shield  itself  from  liability  for  its  own  negligence 
by  a  contract  with  the  shipper  to  that  effect.  The  weight  of  au- 
thority holds  that  it  cannot.'  In  England,  however,  and  several  of 
the  states  such  a  contract  is  upheld.* 


Penobscot  &  K.  R  R.,  46  Me.,  162  (1858) ; 
Singleton  v.  Southwestern  R  R,  70 
Ga.,  464  (1883);  Nelson  v.  Vermont  & 
Canada  R  R,  26  Vt,  717  (1854);  Cen- 
tral, etc.,  R  R  V.  Morris,  3  S.  W.  Eep., 
457  (Tex.,  1887) ;  Longley  v.  Boston  & 
Maine  R  R,  10  Gray,  108  (1857);  Har- 
mon V.  Columbia,  etc.,  R  R,  5  S.  E. 
Rep.,  835  (S.  C,  1888);  Ohio  &  Missis- 
sippi R  R  Co.  V.  Dunbar,  20  111.,  623 
(1858) ;  Nugent  v.  Boston,  etc.,  R  R,  12 
Atl.  Eep.,  797  (Me.,  1888);  Scott  v. 
Grand  Trunk  R'y  Co.,  51  N.  Y.,  655 
(1878),  where  the  lessor  was  held  for  re- 
pairs upon  a  steamboat;  Wylde  v. 
Northern  R  R  of  N.  J.  &  E.  R'y  Co., 
63  N.  y.,  156  (1878),  where  both  the 
lessor  and  the  lessee  were  held  for  in- 
juries received  by  a  passenger ;  Mahoney 
V.  Atlantic  &  St  L.  R  R,  68  Me.,  68 
(1873),  holding  that  if  the  lessee  operates 
the  road  the  lessor  is  not  liable  for  in- 
juries to  a  passenger;  Pittsburgh,  Cin. 
&  St  L.  R'y  Co.  V.  Kain,  35  Ind.,  291 
(1871),  holding  that  a  lessee  cannot  be 
held  for  the  torts  of  the  lessor  committed 
before  the  execution  of  the  lease ;  Ab- 
bott V.  Johnstown,  etc.,  R  Co.,  80  N.  Y., 
27  (1880).  A  lessor  railroad  is  liable  for 
injuries  on  its  road,  even  though  it  has 
leased  the  same  to  another  railroad 
with  the  consent  of  the  legislature. 
ChoUette  v.  Omaha,  etc.,  R  R  Co.,  41 
N.  W.  Rep.,  1106  (Neb.,  1889).  A  lease 
with  legislative  authority  relieves  the 
lessor  from  liability  for  the  lessee's  neg- 
ligence. Virginia,  etc.,  R'y  v.  Washing- 
ton, 10  S.  E.  Rep.,  927  (Va.,  1890).  But 
not  if  the  lease  is  made  without  legisla- 


tive authority.  Ricketts  v.  Chesapeake, 
etc.,  R'y,  10  S.  E.  Rep.,  801  (West  Va., 
1890).  Z)iciMTO  that  a  lessor  of  a  railroad 
is  not  liable  for  the  torts  of  the  lessee  if 
the  lease  is  authorized  by  statute.  The 
lessor  is  liable,  however,  if  the  lease  was 
unauthorized.  Briscoe  v.  Southern  'Kaji. 
R'y,  40  Fed.  Rep.,  273  (1889). 

•  Naglee  v.  Alexandria,  etc.,  R'y,  2 
S.  E.  Rep.,  369  (Va.,  1887).  But  'see 
ch.  LI,  supra. 

-  Pennsylvania  Co.  v,  Ellett,  24  N.  E- 
Rep.,  559  (111.,  1890). 

?  In  the  federal  courts  a  common  car- 
rier's contract  exempting  itself  from  its 
own  negligence  is  void.  Liverpool,  etc., 
Co.  V.  Pl>enix,  etc.,  Co.,  129  U.  S.,  897 
(1889).  The  tendency  in  the  United 
States  courts  is  against  any  further  re- 
laxation of  the  common-law  liability. 
Eells  V.  St  Louis,  etc.,  R'y,  52  Fed.  Rep., 
903  (1892) ;  Hart  v.  Chicago,  etc,  R'y,  69 
Iowa,  485  (1886) ;  Railroad  Co.  v.  Manu- 
facturing Co.,  16  Wall,  318  (1872);  Wa- 
bash, etc.,  R.  R  V.  Jaggerman,  115  111.. 
407  (1886),  holding  void  a  contract  ex- 
emption of  the  road  from  liability  for 
its  own  negligence.  In  Texas  the  stat- 
ute foi'bids  railroads  from  limiting  their 
liability  at  common  law.  Gulf,  etc., 
R'y  V.  Trawick,  4  S.  W.  Rep.,  567  (1887). 
In  Indiana  and  Alabama  a  railroad  can- 
not by  contract  limit  its  liability  to  that 
of  gross  negligence.  Alabama,  etc.,  R  R. 
V.  Thomas,  8  S.  Rep.,  803  (Ala.,  1888) : 
Rosenfield  v.  Peoria,  etc.,  R'y,  103  Ind., 
121  (1885);  Bartlett  v.  P.,  C.  &  St  L. 
R'y,  94  Ind.,  281  (1883). 

^  In  England  the  rule  seems  to  be  that 
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Directors  are  not  criminally  liable  for  accidents  vf  here  they  were 
not  personally  in  charge  of  the  running  of  the  road.' 

§  908.  Miscellaneous  ultra  vires  and  intra  vires  acts  of  railroad 
companies. —  A  railroad  corporation  has  no  power  to  take  by  gift 
lands  lying  along  its  route."''  An  agreement  of  a  railroad  with  a 
competing  line  not  to  complete  the  road  is  illegal  and  void.'  A 
railroad  company  cannot  improve  a  river  although  it  has  power  to 
build  wharves;*  and  a  stockholder  in  a  railroad  company  may  en- 

the  carrier  may  oven  shield  itself  from 
the  consequences  of  its  own  negligence 
by  an  actual  special  contract.  Carr  v. 
Lancashire,  etc.,  R'y,  14  Eng.  L.  &  Eq., 
340  (1852) ;  S.  C,  7  Exch.,  707 ;  McManus 
V.  Lancashire,  etc.,  R'y,  2  H.  &  N.,  693 ; 
Stevens  v.  Great  W.  R'y,  53  L.  T.  Rep., 
324  (1885);  Austin  v.  Manchester,  etc., 
R'y,  10  C.  B.,  454;  Morville  v.  Great 
North.  R'y,  10  Eng.  L.  &  Eq.,  866.  In 
England  a  statutory  duty  to  carry  dogs 
prevents  the  railway  from  contracting 
for  no  liability  beyond  a  certain  sum, 
unless  an  extra  price  is  paid.  Dickson 
V.  Great,  etc.,  R'y,  55  L.  T.  Rep.,  868 
(1887).  But,  contra.  Great  W.  R'y  v. 
McCarthy,  56  L.  T.  Rep.,  583  (1887),  as 
to  cattle.  Cf.  Cutler  v.  North,  etc.,  R'y, 
id.,  639  (1887),  as  to  baggage ;  Goldsmith 
V.  Great  E.  R'y,  id.,  181  (1881);  and 
contra,  Brown  v.  M.  S.  &  L.  R'y,  48 
L.  T.  Rep.,  478  (1883),  reversing  46  id., 
889  (1883),  and  holding  that- a  certain 
contract  against  liability  was  void.  In 
America  the  authorities  are  agreed  that 
carriers  may  stipulate  for  a  less  degree 
of  responsibility  than  that  imposed  by 
common  laVc,  but  they  differ  as  to  the 
degree.  Express  Co.  v.  Caldwell,  31 
Wall.,  264  (1874);  York  Co.  v.  Central 
R.  R,  8  id.,  107  (1865) ;  Field  v.  Chicago, 
etc.,  R.  R,  71  111.,  458  (1874);  Squire  v. 
N.  Y.  C.  R  R,  98  Mass.,  239  (1867); 
Powell  V.  Penn.  R  R,  32  Pa.  St.,  414 
(1859).  But  some  of  the  states,  as 
New  York,  are  much  more  inclined  to 
adopt  the  liberal  view  of  the  English 
courts.  Kirkland  v.  Dinsmore,  63  N.  Y., 
171  (1875);  Hinckley  v.  N.  Y.  G  &  H. 
R  R  R,  56  N.  Y.,  429  (1874);  Magnin  v. 
Dinsmore,  id.,  168;  Collender  v.  Dins- 
more,  55  N.  Y.,  200  (1873).     An  exemp- 
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tion  of  a  railroad  from  liability  for 
accident  to  a  person  riding  on  a  free 
pass  containing  such  exemption  is  valid. 
Ulrich  V.  N.  Y.  etc.,  R  R,  108  N.  Y,  80 
(1888).  A  railroad  may  restrict  its  lia^ 
bility  for  freight  except  in  oases  of  its 
own  negligerce.  Hutchinson  v,  Chi- 
cago, etc.,  R'y,  35  N.  W.  Rep.,  438  (Minn., 
1887).  In  Pennsylvania  a  common  car- 
rier may  limit  its  common-carrier  lia- 
bility by  special  contract  Penn.  R  R 
V.  Riordan,  13  Atl.  Rep.,  334  (Pa.,  1888). 
A  limited  liability  conti'act,  legal  where 
it  is  made,  is  legal  on  the  route  in  an- 
other state,  although  the  latter  state 
holds  such  con  tracts  to  be  void.  Western, 
etc.,  R  R  V.  Exposition,  etc.,  7  S.  E.  Rep*, 
916  (Ga.,  1888).  A  provision  requiring 
notice  of  damage  to^  live-stock  to  be 
given  within  five  days  is  legal.  Black 
V.  Wabash,  etc.,  R  R,  111  III.,  351  (1884). 
Limitation  of  common  carrier's  liabil- 
ity for  negligence.  Central,  etc.,  Co.  v. 
Smitha,  4  S.  Rep.,  708  (Ala.,  1888).  In 
Pennsylvania  a  common  carrier  may 
contract  against  losses  due  to  negli- 
gence. Forepaugh  v.  Del.,  etc.,  R  R.,  18 
Atl.  Rep.,  503  (1889).  See,  also,  on  this 
subject,  Peterson  v.  Chicago,  etc.,  R  R, 
45  N.  W.  Rep.  578  (Iowa,  1890) ;  Louis- 
ville, etc.,  R  R.  V.  Gilbert,  13  S.  W.  Rep., 
1018  (Tenn.,  1890) ;  Richmond,  etc..  R  R. 
V.  Payne,  10  S.  E.  Rep.,  749  (Va.,  1890). 

•  State  V. ,  9  R'y  &  Corp.  L.  J,  439 

(N.  Y,  1891). 

2  Case  u  Kelly,  133  U.  S.,  21  (liS90). 

3  Hartford,  etc.,  R  R  v.  N.  Y.,  etc, 
R  R,  3  Rob.  (N.  Y),  411  (1865);  State  v. 
Hartford,  etc.,  R  R,  29  Conn.,  538  (1861). 

*  Hunt  V.  Shrewsbury,  etc',  R'y  Co.,  13 
Beav.,  1  (1850). 
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join  it  from  subscribing  for  stock  in  another  company.^  A  railroad 
cannot  go  into  the  water  transportation  business.^  A  stockholder 
may  enjoin  a  railway  from  donating  its  funds  to  an  exhibition, 
even  though  it  is  claimed  that  thereby  the  corporate  receipts  will 
be  increased.'  Where  a  railroad  company  is  about  to  extend  its 
line  beyond  the  limits  fixed  by  the  charter,  a  dissenting  stockholder 
may  enjoin  it  from  so  doing,*  A  railroad  is  bound  by  its  contract 
to  give  its  patronage  to  a  hotel  if  built.'  A  stockholder's  action  to 
prevent  his  company  from  devoting  all  its  resources  to  completing 
one  line  instead  of  all  the  lines  will  fail.^ 

Where  a  railway  supply  company  contracted  to  advance  funds 
to  a  railway  construction  company,  and  the  latter  sued  the  former 
for  non-fulfillment  of  its  contract,  the  suit  failed,  although  the 
stockholders  had  expressly  ratified  the  ultra  vires  contract.'  A 
land-owner  cannot  enforce  against  a  company  a  contract  made 
with  its  promoters  whereby  he  was  to  receive  an  exorbitant  price 
for  his  land,  the  real  consideration  being  the  withdrawal  of  his 
opposition  to  the  charter.'  A  railroad  cannot  pay  for  prosecuting 
criminals.' 


1  Mannuell  v.  Midland,  etc.,  R'y  Co.,  1 
Hem.  &  M.,  130  (1863).  Or  buying  stocks. 
Central  R  R.  Co.  v.  Collins,  40  Ga.,  582 
(1869) ;  Salomons  v.  Laing,  13  Beav.,  339 
(1849).  See  chs.  IV,  XIX,  etc.  And 
there  are  many  other  similar  acts  which 
are  ultra  vires  acts,  and  which  the 
stockholders  may  enjoin.  They  have 
been  treated  and  explained  in  the  vari- 
ous chapters  of  this  work,  under  appro- 
priate headings,  q.  v. 

2  Hartford  &  New  Haven  R.  R.  Co.  v. 
Croswell,  5  Hill,  383  (1843),  per  Nelson, 
C.J. 

sTomkinson  v.  South.,  etc.,  R'y  Co., 
56  L  T.  Rep.,  812  (1887).  See,  also, 
ch.  XL,  supra, 

<  Bagshaw  v.  Eastern  Union  R'y  Co., 
7  Hare,  114  (1849).  Even  though  the 
extension  be  authorized  by  an  amend- 
ment See  Stevens  ^).  Rutland,  etc., 
R  R  Co.,  29  Vt,,  545  (1851). 

» Texas,  etc.,  R  R.  Co.  v.  Robards,  60 
Texas,  545  (1883). 

'  Hodgson  V.  Earl  Powis,  1  De  G.,  M. 
&  G.,  6  (1851). 

'  Riche  V.  Ashbury  R'y  Carriage  Co., 
L  R,  7  H.  L.,  653  (1875);  revereing  L 
R.,  9  Ex.,  234 


8  Preston  v.  Livei-pool,  etc.,  R'y  Co.,  5 
H.  of  L.  Cases,  605  (1856).  In  Maunsell 
V.  Midland,  etc.,  R'y  Co.,  1  Hem.  &  M., 
130  (1863),  a  stockholder  enjoined  the 
directors  from  contributing  towards  the 
promotion  of  another  railway  bill ;  also 
from  agreeing  to  subscribe  to  stock  of 
another  company,  such  subscriptions 
being  legal  only  on  a  three-fourths  vote 
of  the  stockholders ;  also  from  making 
traffic  arrangements  in  excess  of  those 
allowed  by  statute.  But  he  cannot  com- 
plain that  the  acts  are  ultra  vires  of  the 
other  corporation.    See,  also,  p.  1540,  n. 

9  Marshall  v.  Baltimore  &  Ohio  R  R 
Co.,  16  How.,  314  (1853) :  Caledonian  R'y 
V.  Solway  R'y,  49  L.  T.  Rep.,  526  (1883) ; 
Pingrey  v.  Washburn,  1  Aik.  (Vt),  264 
(1826);  Reed  v.  Paper  Tobacco  Ware- 
house Co.,  3  Mo.  App.,  83  (1876).  In  this 
case  the  agreement  of  a  corporation 
which  collected  the  fees  of  state  inspec- 
tion officers  whereby  it  was  to  retain  a 
part  of  such  fees  in  consideration  of  for- 
bearing its  efforts  to  procure  a  repeal  of 
the  law  by  which  they  were  appointed 
was  held  void.  Low  v.  Connecticut  &  P. 
R  R,  46  N.  H.,  284  (1865).  But  in  this 
case  indemnity  given  in  consideration  of 
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A  corporate  contract  which  is  contrary  to  public  policy  is  void 
exactly  as  it  is  void  when  entered  into  by  an  individual.' 

It  has  been  a  difficult  question  whether  a  change  of  the  location 
or  route  of  a  railroad  company  by  the  directors  or  the  majority  of 
the  stockholders  is  an  ultra  vires  act  of  which  a  stockholder  may 
complain.  The  prevailing  opinion  seems  to  be  that  it  is  ultra  vires 
if  the  change  is  a  material  one.-  And  there  are  many  other,  acts 
which  the  stockholders  maj'  remedy  as  being  ultra  vires.  Any  act 
of  the  corporation  that  will  render  the  charter  liable  to  forfeiture, 
or  heavy  fines  and  penalties,  may  be  enjoined  by  a  stockholder.' 
Bat  a  stockholder  cannot  prevent  the  corporation  from  applying 
to  one  purpose  moneys  raised  for  another  purpose;*  nor  can  he 
compel  a  cessation  of  work  by  the  corporation  merely  because  it 
has  not  completed  its  line  within  the  time  prescribed  by  the  char- 
ter;' nor  can  he  prevent  a  reasonable  application  of  the  profits  of 
the  company  to  an  extension  of  the  business ; '  but  he  may  enjoin 


a  withdrawal  of  opposition  to  the  grant- 
ing of  a  charter  was  enforced,  it  appear- 
ing that  the  legislature  was  not  influ- 
enced by  the  transaction.  Eioord  v. 
Central  Pac.  R'y  Co.,  15  Nev.,  161^(1880); 
Kelsey  v.  National  Bank  of  Crawford 
Co.,  69  Pa.  St.,  436  (1871),  holding  that 
the  corporation  may  offer  a  reward  for 
the  detection  of  a  criminal ;  American 
Express  Co.  v.  Patterson,  73  Ind.,  430 
(1881),  that  corporation  may  employ  and 
pay  an  agent  to  detect  crime  against  it 
'  Such  as  a  contract  to  obtain  a  law 
fi-om  the  legislature,  Marshall  v.  Balti- 
more &  O.  R  R.  Co.,  16  How.,  314 
(1853);  a  contract  by  a  railroad  com- 
pany not  to  have  or  use  a  depot  within 
a  certain  distance  of  a  specified  place, 
St  Joseph,  etc.,  R.  E.  Co.  v.  Ryan,  11 
Kan.,  603  (1873) ;  a  contract  to  locate 
a  railroad  depot  upon  the  plaintiff's 
land,  and  at  no  other  place  in  the  town. 
Marsh  v.  Fairbury,  etc.,  R  R  Co.,  64 
III,  414  (1873)  (of.  §§  83.  83);  a  con- 
tract not  to  build  any  railroad  station 
within  three  miles  of  a  specified  place, 
St  Louis,  etc.,  R  R  Co.  v.  Mathers,  71 
III.,  593  (1874) ;  a  contract  by  the  presi- 
dent and  directors  of  a  railroad  com- 
pany for  the  purchase  of  claim^  against 
the  company,  McDonald  v.  Houghton, 
70  N.  C,  393  (1874);  a  contract  for  the 


sale  and  transfer  of  the  property  and 
franchise  of  a  railroad  company  before 
its  road  has  been  completed,  Clarke  v. 
Omaha,  etc.,  R  R  Co.,  5  Neb.,  314 
(1877);  an  agreement  on  the  part  of  a 
turnpike  corporation  to  grant  to  indi- 
viduals the  privilege  of  passing  the 
gate  fi'ee  of  toll,  in  consideration  that 
they  would  withdraw  their  opposition 
to  a  legislative  act  touching  the  altera- 
tion of  the  road,  Pingrey  v.  Washburn, 
1  Aik.  (Vt),  264  (1836).  Where  the  parties 
to  a  contract  which  is  void  for  this  rea- 
son are  not  equally  guilty,  if  the  relief 
asked  for  is  consistent  with  public  policy 
it  will  be  given.  Ohio  Life,  etc.,  Co.  v. 
Merchants'  Ins.  &  T.  Co.,  11  Humph.,  1 
(1850),  holding  that  a  prohibition  against 
engaging  in  mercantile  business  refers 
only  to  making  such  a  business  the  gen- 
eral or  principal  business  of  the  corpo- 
ration, and  does  not  forbid  an  excep- 
tional or  single  venture  in  trade. 

2  See  §§  187,  439,  500;  Board,  etc.,  of 
Tippecanoe  Co.  v.  Lafayette,  etc.,  R  R 
Co.,  50  Ind.,  85  (1875). 

'  Bliss  V.  Anderson,  31  Ala.,  613  (1858). 

<  Yetts  V.  Norfolk  R'y  Co.,  8  De  G.  & 
Sm,,  293  (1849). 

5  Ffooks  V.  South,  etc.,  R'y  Co.,  1  Sm. 
&  G.  (1853). 

6Seech.XXXIL 
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the  organization  of  the  company  when  it  is  about  to  be  made  by 
a  fraud  on  the  law  and  on  the  state.'  And  it  has  been  held  that 
he  may  enjoin  the  company  from  proceeding  to  build  a  part  only 
of  the  line  of  railroad  prescribed  by  the  charter.^ 

The  directors  cannot  legally  use  the  funds  of  the  corporation  to 
induce  promoters  to  abandon  a  proposed  rival  company.'  A  stock- 
holder may  enjoin  the  directors  from  making  free  of  tolls  a  bridge 
from  which  the  corporation  derives  its  income.*  The  directors  may 
be  held  liable  for  allowing  the  president  to  use  the  corporate  funds 
for  lobbying  purposes.^  An  unreasonable  use  of  the  corporate 
profits  of  a  leased  railroad  to  build  up  and  improve  the  lessor  rail- 
road, without  reference  to  the  rights  of  the  lessee,  has  been  held 
to  be  a  good  cause  of  complaint  on  the  part  of  a  stockholder  in  the 
leased  railroad  company.*  A  railroad  may  construct  a  telegraph 
line'  and  may  rent  surplus  rolling  stock.' 

A  railroad  having  power  to  construct  a  broad-gauge  railroad 
may  construct  a  narrow-gauge  one  also.'  In  cannot  pay  an  exor- 
bitant price  for  land  in  consideration  of  the  land-owner  withdrawing 
opposition  to  the  charter.'"     It  cannot  aid  improvement  schemes," 


•  Cass  V.  Ottawa,  etc.,  Ins.  Co.,  32  Grant 
(U.  C),  512  (1875),  the  capital  stock  not 
having  been  paid  in  as  certified  in  the 
certificate. 

2  Cohen  v.  Wilkinson,  1  Mac.  &  G.,  481 
(1849). 

'Russell  V.  Wakefield  Water-works 
Co.,  L.  E.,20  Eq.,474  (1875),  holding  also 
that  the  promoters  may  be  made  parties 
defendant,  and' be  compelled  to  refund 
the  money. 

*  East  Rome,  etc.,  Co.  v.  Nagle,  58  Ga., 
474  (1877). 

6  Shea  V.  Mabry,  1  Lea  (Tenn.),  319 
(1878).  And  the  case  of  York,  etc.,  R'y 
Co.  V.  Hudson,  16  Beav.,  485  (1853),  held 
a  director  liable  to  the  corporation  for 
money  used  for  "secret  service"  pur- 
poses. 

6  March  v.  Eastern  R  R  Co.,  48  N.  H., 
515  (1862);  S.  C,  40  N.  H.,  548. 

'  Western  Union  Tel.  Co.  v.  Rich,  19 
Kan.,  517  (1878). 

8  Attorney-General  v.  Great  Eastern 
R'y  Co.,  L.  R.  11  Ch.  Div.,  449, 481  (1879). 

"  Beman  v.  Rufford,  6  Eng.  L.  &  Eq., 
106  (1851). 

1"  A  land-owner  who  withdraws  oppo- 
sition to  an  extension  of  a  railway  in 


consideration  of  an  agreement  of  pay- 
ment to  him  of  a  large  sum  as  damages 
cannot  enforce  the  contract  Gage  v. 
Newmarket  R'y  Co.,  18  Q.  B.,  457  (1852). 
A  contract  of  railway  promoters  to  pay 
a  certain  price  for  land,  the  inain  part 
of  the  price  being  a  bribe  for  the  influ- 
ence of  the  land-owner,  cannot  be  en- 
forced against  the  company.  Earl  of 
Shrewsbury  v.  North  Staffordshire  R'y 
Co.,  L.  R,  1  Eq.,  693  (1865).  Where  a 
railroad  erected  a  pier  for  a  bridge  with- 
out license  and  bought  ofE  local  opposi- 
tion by  agreeing  to  pay  a  forfeit  if  the 
bridge  was  not  duly  completed,  etc.,  the 
forfeit  cannot  be  collected.  Mayor,  etc., 
V.  Norfolk  R'y  Co ,  4  El.  &  BI.,  897  (1855). 
Land-owners  who  conveyed  to  railroad 
on  contract  of  latter  to  construct 
wharves,  eta,  may  have  specific  perform- 
ance. Wilson  V.  Furness  R'y  Co.,  L.  R, 
9*Eq.,  27  (1869).    See,  also,  p.  1540,  n. 

11  Where  a  railroad  company  issues 
bonds  to  raise  funds  for  aiding  improve- 
ment, gas,  water  and  land  companies, 
the  bonds  are  ultra  vires.  A  stock- 
holder may  have  them  canceled  so  far 
as  they  are  in  the  hands  of  pereons 
taking  them  with  notice.    City  of  Clii- 
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considered  a  citizen  of  each  of  the  chartering 


nor  apply  funds  raised  under  a  charter  amendment  for  one  purpose 
to  another  purpose.'  It  cannot  improve  a  harbor.^  It  cannot  buy 
oil  products  and  then  refuse  to  pay  for  them.'  It  may  change  the 
gauge  of  the  railroad,^  and  may  agree  to  keep  out  of  a  competitor's 
territory.'  A  railroad  may  be  enjoined  from  illegally  constructing 
branch  lines.*  A  railroad  may  grant  an  exclusive  privilege  to  a 
hackman.' 

§  909.  An  interstate  consolidated  railroad  corporation  is  a  se}ia- 
rate  corporation  in  each  state,  although  it  has  one  capital  stock, 
hoard  of  directors  and  nam£. —  This  is  now  an  established  princi- 
ple of  law.  The  question  has  been  involved  most  frequently  in 
cases  turning  on  the  jurisdiction  of  the  federal  courts. 

For  the  purposes  of  jurisdiction  a  distinction  is  made  between  a 
corporation  chartered  by  two  or  more  states  and  one  that  is  char- 
tered by  but  one  state  and  merely  authorized  by  the  laws  of  other 
states  to  do  business  in  them.  Where  it  is  chartered  by  two  or 
more  states  it  is 
states.^ 

A  corporation  which  is  created  by  the  joint  act  of  two  or  more 

cago  V.  Cameron,  11  N.  E.  Eep,,  899  (111., 
1887). 

^  Stockholder  may  enjoin  a  railway 
from  applying  funds  raised  under  an 
amendment  of  charter  authorizing  same 
for  building  a  specified  branch  to  the 
construction  of  another  branch.  Stock- 
holder here  was  recorded  scripholder,  but 
not  registered  stockholder.  Bagshaw  v. 
Eastern,  etc.,  E'y  Co.,  7  Hare,  114  (1849). 

2  Stockholder  may  enjoin  a  railway 
company  from  using  its  funds  to  pro- 
mote an  act  of  parliament  for  the  ioi- 
pro  vement  of  a  harbor  at  public  expense. 
Munt  V.  Shrewsbury,  etc.,  R'y  Co.,  13 
Hare,  1  (1850).  Caledonian,  etc.,  R'y  Co. 
V.  Helensburgh,  etc..  Trustees,  5  Jur. 
(N.  S.),  695  (H.  of  L.,  1856),  holds  that  a 
promoter's  contract  that  a  railroad  will 
make  a  loan  to  a  harbor  improvement 
and  build  an  extension  to  it  is  not  en- 
forceable, even  though  the  railroad  re- 
ceived a  free  street  privilege  thereby. 

3  Where  an  oil  transportation  com- 
pany contracted  to  deliver  all  its  oil  to 
a  railroad,  which  was  to  pay  a  certain 
price  therefor,  the  oil  company  may 
collect  after  it  has  delivered.  The  rail- 
road cannot   set   up  ultra  vires.    Oil 


Creek,  etc.,  R  R.  Co.  v.  Penn.  Trans. 
Co.,  83  Pa.  St.,  160  (1876). 

*  A  railroad  may  change  its  gauge 
from  narrow  to  wide.  Borough  of 
Millvale's  Appeal,  18  Atl.  Rep.,  993  (Pa., 
1890). 

5  Railroads  may  agree  that  in  con- 
structing branch  lines  they  will  keep 
out  of  each  other's  territoiy.  Ives  v. 
Smith,  8  N.  Y.  Supp.,  46  (1889). 

'•  Id.  Railroad  has  power  to  construct 
spurs  under  the  Alabama  statute.  Ar- 
rington  v.  Savannah,  etc.,  R'y  Co.,  11 
S.  Eep.,  7  (Ala.,  1893). 

'A  railroad  may  give  to  a  bus  and 
baggage  company  the  exclusive  priv- 
ilege of  solicting  business  on  its  prem- 
ises. Old  Colony  R.  R.  v.  Tripp,  17  N.  E. 
Rep.,  89  (Mass.,  1888).  Contra,  McCon- 
nell  V.  Pedigo,  18  S.  W.  Rep.,  15  (Ky., 
1893). 

s  Graham  v.  Boston,  etc.,  R.  R  Co., 
118  U.  S.,  161,  168  (1886):  Ohio  &  Miss. 
R'y  Co.  V.  Wheeler,  1  Black,  386  (1861) ; 
Nashua  &  L.  R  R  Co.  v.  Boston  &  L. 
R  R  Co.,  8  Fed.  Rep.,  458  (1881).  A 
consolidated  railroad  running  into  two 
states  is  a  separate  corporation  in  each 
state.    Nashua,  etc.,  R  R  t;.  Boston  & 
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states  is  considered  to  consist  of  as  many  corporations  as  there  are 
states  which  have  joined  in  creating  it.  The  relation  of  these  con- 
stituent corporations  towards  each  other  is  the  same  as  though 
they  were  different  corporations  having  the  same  name.' 

L.  R.  R,  136  U.  S.,  356  (1890) ;  Home    the   other  in   its   construction   of   the 


V.  Boston  &  M.  R  R.  Co.,  18  Fed.  Rep., 
50  (1883);  Nashua  &  L.  R.  R  Co.  v. 
Boston  &  L.  R  R  Co.,  19  Fed.  Rep., 
804  (1883) ;  Covington,  etc.,  Co.  u  Mayer, 
31  Ohio  St.,  317 ;  In  re  Sage,  70  N.  Y., 
220 ;  Quincy,  etc.,  Bridge  Co.  v.  County 
of  Adams,  88  111.,  615  (1878),  a  taxation 
case;  Port  Royal  R.  R.  Co.  v.  Ham- 
mond, 58  Ga.,  523  (1877),  holding  that 
the  courts  of  one  of  the  chartering 
states  cannot  compel  it  to  perform  spe- 
cifically a  contract  to  be  executed  in 
one  of  the  others;  Eaton  &  H  R  R 
Co.  u  Hunt,  30  Ind.,  457  (1863),  a  case 
of  consolidation ;  Hart  v.  Boston,  H.  & 
E.  R  R  Co.,  40  Conn..  539  (1873),  hold- 
ing that  a  decree  of  dissolution  in  one 
of  the  states  affects  only  its  franchises 
in  that  state ;  State  v.  Metz,  82  N.  J.  L., 
199  (1867),  a  taxation  case ;  Richardson 
V.  Vermont  &  M.  R'y  Co.,  44  Vt,  613 
(1872) ;  Memphis,  etc.,  R  R  u  Alabama, 
107  U.  S.,  581  (1882) ;  Blackburn  v.  Selma, 
etc.,  R  R,  3  Flip.,  525  (1879) ;  State  v. 
Northern,  etc.,  R  R,  18  Md.,  193  (1861); 
Colglazier  v.  Louisville,  N.  A.  &  C.  R  R 
Co.,  22  Fed.  Rep,  568  (1884);  Pacific 
R  R  u  Missouri  Pac.  R'y  Co.,  23  Fed. 
Rep.,  565  (1883) ;  Racine  &  M.  R  R  u. 
Farmers'  L.  &  T.  Co.,  49  111.,  349  (1868), 
a  case  of  consolidation.  Hence,  if  the 
corporation  is  sued  in  one  of  these 
states  it  cannot  assert  that  it  is  a  corpo- 
ration of  the  other  state  and  thus  re- 
move the  case  to  the  federal  courts. 
Union  Trust  Co.  v.  Rochester,  etc.,  R.  R 
Co.,  29  Fed.  Rep.,  609  (1886),  holding 
also  that  a  judgment  against  it  is  con- 
clusive on  it  as  a  corporation  in  both 
states ;  Re  United  States  Rolling  Stock 
Co.,  57  How.  Pr.,  16  (1878),  passing 
upon  receiver's  certificates  issued  in  dif- 
ferent states ;  Cleveland,  etc.,  R.  R  Co. 
V.  Spear.  56  Pa.  St.,  325  (1867),  that  the 
courts  of  one  state  follow  the  courts  of 


charter;  Commonwealth  v.  Pittsburg, 
etc.,  R  R  Co..  58  Pa.  St.,  36  (1868),  hold- 
ing that  reincorporating  in  another 
state  is  not  cause  for  forfeiture  of  char- 
ter ;  Ohio  &  M.  R.  R  Co.  v.  Weber,  96 
111.,  443  (1880),  a  taxation  case ;  Chicago, 
etc.,  R'y  Co.  v.  Auditor-General,  53 
Mich.,  79  (1884),  the  same ;  McGregor  v. 
Erie  R'y  Co.,  35  N.  J.  L.,  115  (1871).  A 
consolidated  railroad  running  into  two 
states  is  a  separate  corporation  in  each 
state,  and  being  sued  in  one  state  can- 
not remove  the  case  to  the  federal  court 
on  the  ground  that  it  is  a  citizen  of  the 
other  state.  Paul  v.  Baltimore,  etc.,  R. 
R,  44  Fed.  Rep.,  513  (1890).  A  consoli- 
dated corporation  running  into  two 
states  is  a  separate  corporation  in  each 
state.  Colglazier  v.  Louisville,  etc.,  R'y, 
22  Fed.  Rep.,  568  (1884).  A  consolidated 
company  running  into  two  states  is  a 
separate  corporation  in  each  of  the  states. 
Central  T.  Co.  v.  St  Louis,  etc.,  R'y,  41 
Fed.  Rep.,  551  (1890).  A  consolidated  cor- 
poration running  into  three  states  is  a 
separate  domestic  corporation  in  each 
of  those  states.  It  may  transact  its 
corporate  business  in  one  state  for  all. 
Fitzgerald  v.  Missouri  Paa  R'y,  45  Fed. 
Rep.,  813  (1891).  See,  also.  Pierce  on 
Railroads,  pp.  17-23. 

iFarnum  v.  Blackstone  Canal  Corp., 
1  Sumn.,  46  (1830),  where  it  was  said 
that  their  corporate  existence  is  not 
merged,  but  that  a  unity  of  stock  and 
interest  only  is  created.  To  same  effect, 
Quincy  Bridge  Co.  v.  Adams  County,  6 
Rep.,  553  (1878) ;  Covington,  etc..  Bridge 
Co.  V.  Mayer,  31  Ohio  St,  317  (1877),  hold- 
ing that  it  has  a  legal  domicile  in  each 
state  and  may  hold  its  meetings  in 
either ;  but  as  to  meetings,  see,  contra, 
Aspinwall  v.  O.  &  M.  R  R.  Co.,  20  Ind., 
492  (1863);  Matter  of  Sage,  70  N.  Y., 
330  (1877),  holding  that  the  consolidation 
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An  interstate  railrcad  running  into  Illinois  is  not  bound  to  have 
a  majority  of  its  directors  citizens  of  Illinois,  even  though  the 
Illinois  constitution  requires  such  from  all  corporations  created  in 
that  state.' 

Where  a  corporation  created  in  one  state  is  merely  authorized 
by  statute  to  transact  business  in  others,  it  is  a  citizen  only  of  the 
state  which  chartered  it.^ 


of  foreign  and  domestic  corporations  cre- 
ates a  domestic  corporation.  Of.  Chi- 
cago, etc.,  R  R.  Co.  V.  Minn.,  etc..  R 
R.  Co.,  39  Fed.  Rep.,  337  (1886) ;  Sprague 
V.  Hartford  &  Providence  R  R  Co.,  5 
R  I.,  233  (1858),  holding  that  it  is  not 
so  far  a  foreign  corporation  as  to  render 
it  liable  to  attachment ;  State  v.  North- 
ern Central  R  R  Co.,  18  Md.,  193  (1861) ; 
Fisk  V.  Chicago,  R  I.  &  Pac.  R  R  Co., 
4  Abb.  Pr.  (N.  S.),  378  (1868),  holding 
that  its  ultra  vires  acts  are  not  rendered 
valid  by  the  action  of  the  legislature  of 
one  of  the  states  which  created  it  con- 
firming them;  Port  Eoyal  R  R  Co.  v. 
Hammond,  58  Ga.,  523  (1877),  holding 
that  the  courts  of  one  of  the  states  cre- 
ating it  cannot  compel  it  to  go  into  the 
other  state  and  specifically  execute  a 
contract;  MuUer  v.  Downs,  94  U.  S., 
445  (1876),  holding  that,  for  the  purpose 
of  the  jurisdiction  of  the  federal  courts, 
a  corporation  created  by  one  state, 
though  consolidated  with  another  of 
the  same  name  incorpotated  by  another 
state,  is  considered  ks  existing  under 
the  law  of  the  former  state  alone.  To 
similar  effect,  Clark  v.  Barnard,  108 
U.  S.,  486  (1883);  Blackburn  v.  Selma, 
M.  &  M.  R  R  Co.,  3  Flip.,  535  (1879), 
a  foreclosure  case;  Copeland  v.  Mem- 
phis, etc.,  E.  R  Co.,  3  Woods,  651 
(1878) ;  City  of  Covington  v.  Covington, 
etc.,  Co.,  10  Bush,  69  (1873),  upholding 
a  charter  amendment  made  by  one  state 
only ;  but  see  Canal  Co.  v.  Bailroad  Co., 
2  Bland's  Ch.  (Md.),  1,  131  (1833) ;  Rail- 
road Co.  V.  Harris,  12  Wall.,  65  (1870), 
where  a  railroad  chartered  by  two  states 
was  held  to  be  a  unity  as  related  to  its 
responsibility  for  damages  for  injuries 


to  a  passenger.  A  foreign  raili'oad  cor- 
poration, having  complied  with  the  law 
of  Nebraska  as  to  filing  its  charter, 
etc.,  was  held  to  be  a  corporation 
of  that  state.  Stout  v.  Sioux  Oity, 
etc.,  R  R  'Co.,  8  Fed.  Rep.,  794  (1881)- 
Contra,  Chicago,  etc.,  R.  R  Co.  v. 
Minn.,  etc.,  R  R  Co.,  29  Fed.  Rep., 
337  (1886).  But  a  foreign  corporation 
does  not  become  a  Nebraska  corpo- 
ration by  purchasing  a  railroad  in  Ne- 
braska. Chicago,  etc.,  R'y  Co.  v.  Dakota 
Co.,  28  Fed.  Rep.,  219  (1886).  A  corpo- 
ration of  Virginia  became  a  corporation 
of  West  Virginia  by  the  creation  of  the 
latter  atate,  the  corporation  being  in  its 
jurisdiction.  Farmers'  Bank  v.  G^t- 
tinger,  4  W.  Va.,  305  (1870).  See,  also 
Chicago,  etc.,  R.  R.  Co.  v.  Auditor-Gen- 
eral. 53  Mich.,  79  (1884),  involving  a 
question  of  taxation.  Merely  author- 
izing a  foreign  corporation  to  do  busi- 
ness does  not  make  it  a  domestic  corpo- 
rettion.  County  Court  v.  Baltimore  &  O. 
R  R,  35  Fed.  Rep.,  161  (1888);  Balti- 
more &  O.  R  R  Co.  V.  Ford,  35  Fed. 
Rep.,  170  (1888). 

1  Ohio  &  M.  R  R  V.  People,  133  111., 
467  (1888). 

2  Penn.  R  R  Co.  v'.  St  Louis,  etc.,  R 
R.  Co.,  118  U.  S.,  390  (1885);  Railroad 
Co.  V.  Koontz,  104  U.  S.,  5  (1881) ;  Mis- 
souri, K.  &  T.  V.  Texas  &  St.  L.  R'y  Co., 
10  Fed.  Rep.,  497  (1881);  Callahan  v. 
Louisville  &  N.  R  Co.,  11  Fed.  Rep.,  536 
(1883),  where  the  defendant  also  oper- 
ated a  leased  line  in  the  state ;  Moore  v. 
Chicago,  St.  P.,  etc.,  R'y  Co.,  21  Fed. 
Rep.,  817  (1884),  passing  upon  the  right 
to  remove  a  cause  to  the  United  States 
court    To  same  effect  is  Wilkinson  v. 
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§  910.  Consolidation  dissolves  the  existing  corporations  and  cre- 
ates a  new  one — LiaMlity  on  the  debts  of  the  old  companies. —  There 
has  been  a  great  deal  of  litigation  over  this  principle  of  law,  inas- 
much as  it  generally  happens  that  the  old  corporations  possessed 
peculiar  and  valuable  powers  or  exemptions  wliich  are  lost  by  the 
consolidation  if  the  above  principle  of  law  is  applied.  Especially 
is  this  the  case  where  one  or  more  of  the  old  corporations  were  by 
charter'pro vision  exempted  from  taxation.  The  courts,  however, 
not  favoring  such  exemptions,  have  quite  uniformly  held  that  the 
exemptions  were  lost  by  the  consolidation,  inasmuch  as  the  old 
corporations  were  thereby  dissolved  and  a  new  one  was  formed. 

The  established  rule  now  is  that  where  two  or  more  corporations 


Delaware,  L.  &  W.  R  R  Co.,  22  Fed. 
Rep.,  353  (1884),  where  it  operated  a 
leased  line  in  the  state;  Baltimore  &  O. 
R  R  Co.  V.  Gallahue's  Adm'r,  12  Gratt., 
658  (1885) ;  Dennistoun  v.  N.  Y.,  etc.,  R 
RCo.,  1  Hill  (N.  Y.),  62  (1856);  Balti- 
more &  O.  Br  R  Co.  V.  Wightman,  29 
Gratt.  431  (1877),  holding  that  it  may  be 
sued  for  injuries  received  on  a  leased 
line  in  the  state  where  such  leased  line 
ia  situated.  To  same  efiEect,  Baltimore  & 
O.  R  R  Co.  V.  Noell,  32  Gratt,  394  (1879) ; 
Phillipsburgh  Bank  v.  Lackawanna  R 
R  Co..  87  N.  X  K,  206  (1858),  holding 
that  in  New  Jersey  attachment  will  not 
lie  against  a  foreign  corporation  owning 
property  there,  and  authorized  by  that 
state  to  do  business  thera  To  same  ef- 
fect Martin  v.  Mobile  &  O.  R.  R  Co.,  7 
Bush,  116  (1870).  Nevertheless  such  a 
corporation  is  foreign.  State  v.  Dela- 
ware, etc.,  R.  R  Co.,  80  N.  J.  L.,  473 
(1864) ;  Milnor  v.  New  York  &  N.  H.  R 
R  Co.,  53  N.  Y.,  363  (1878),  but  holding 
that  a  foreign  railroad  corporation  au- 
thorized to  extend  its  line  into  another 
state  is  liable  the  same  as  a  domestic 
corporation.  Cf.  Pennsylvania  R  R. 
Co.  V.  St  Louis,  etc.,  R  R  Co.,  supra; 
but  see  Memphis,  etc.,  R  R  Co.  v.  Ala- 
bama, 107  U.  S.,  581  (1882),  and  Clark  v. 
Barnard,  108  U.  S.,  436,  451  (1882).  The 
whole  question  turns  upon  the  wording 
of  the  statute.  Goodlett  v.  Louisville  R. 
R  Co.,  123  U.  S.,  391  (1887),  a  case  where 


the  rule  stated  in  the  text  prevailed. 
As  contrary  to  the  rule,  see  Goshorn  v. 
Supervisors,  1  W.  Va.,  308  (1865).  In 
Baltimore,  etc.,  R  R  Co.  v,  Wight's 
Adm'r,  29  Gratt  (Va.),  431  (1877),  u.  for- 
eign corporation  which  had  leased  a 
railroad  in  the  state  was  held  to  be  a 
domestic  corporation  as  regards  the 
right  to  remove  a  case  to  the  federal 
court  See,  also,  Wilbur  v.  Atlantic, 
etc.,  R'y  Co.,  2  Woods,  409  (1875),  hold- 
ing that  a  federal  court  sitting  in  one 
state  will  appoint  a  receiver  over  the 
property  in  both ;  Bishop  v.  Brainard, 
28  Conn.,  289  (1859);  City  of  Wheeling 
V.  Baltimore,  1  Hughes,  90  (1862),  hold- 
ing that  a  stockholder  in  one  state  may 
sue  the  duplicate  corporation  in  the 
other  state  in  the  federal  courts  on  a 
stockholder's  cause  of  action.  An  Illi- 
nois and  Wisconsin  corporation  is  a 
Wisconsin  corporation  only  as  regards 
injuries  inflicted  there.  Railroad  Co.  v. 
Whitton,  13  Wall.,  270  (1871).  Cf.  in 
general.  County  of  Alleghany  v.  Cleve- 
land, etc,  R  R,  51  Pa.  St,  228  (1865) ; 
Ohio  &  M.  R  R  V.  Wheeler,  1  Black,  386 
(1861).  The  fact  that  the  C,  B.  &  Q.  R 
R  Co.,  an  Illinois  corporation,  first  took 
a  lease  of  and  then  purchased  the  road 
of  the  B.  &  M.  R  R  Co.  in  Iowa,  does 
not  make  the  former  company  an  Iowa 
corporation.  It  continues  an  Illinois 
corporation.  Conn  v.  Chicago,  eta,  R 
R.  48  Fed.  Rep.,  177  (1891). 
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are  consolidated,  they  are  thereby  dissolved  and  the  consolidated 
company  is  a  new  corporation.' 

This  new  consolidated  corporation  usually  succeeds  to  all  the 
rights  and  takes  the  property  subject  to  all  the  obligations  of  the 


1  Upon  the  consolidation  of  two  com- 
panies a  new  one  comes  into  existence. 
Miner  v.  New  York  C,  etc.,  R.  R.,  133 
N.  Y.,  243  (1890).  In  Ohio  the  consoli- 
dation of  two  or  more  railway  compa- 
nies works  their  dissolution.  Shields  v. 
Ohio,  95  T7.  S.,  319  (1877).  This  is  also 
the  case  in  Georgia.  Railroad  Co.  v. 
Georgia,  98  U.  S.,  359  (1878) ;  Atlanta, 
etc.,  R.  R  Co.  V.  State,  63  Ga.,  483  (1879). 
Where  an  Indiana  and  Ohio  i-ailway 
corporation  were  consolidated  it  was 
held  in  Indiana  that  the  Indiana  corpo- 
ration was  dissolved,  but  that,  for  the 
purpose  of  enforcing  the  payment  of  a 
debt,  the  Ohio  corporation  would  be  as- 
sumed to  be  still  in  existence.  Eaton  & 
Hamilton  R.  R  Co.  v.  Hunt,  30  Ind.,  457 
(1863).  Generally  a  consolidation  works 
the  dissolution  of  the  old  corporations. 
Clearwater  v.  Meredith,  1  Wall.,  35,  40 
(1863);  St.  Louis,  etc.,  E'y  v.  Berry,  113 
U.  S.,  465  (1885) ;  McMahon  v.  Morrison, 
16  Ind.,  173  (1861);  State  v.  Bailey,  16 
id.,  46  (1861) ;  Powell  v.  North  Missouri 
R.  R  Co.,  42  Mo.,  63,  etc.  (1867);  Racine, 
etc.,  R  R  Co.  V.  Farmers'  Loan  &  Trust 
Co.,  49  111.,  331, 849  (1868).  But  each  case 
depends  upon  its  own  peculiar  circum- 
stances, and  the  rule  is  by  no  means  a 
universal  one.  Wabash,  etc.,  R  R  Co. 
V.  Ham,  114  U.  S.,  587,  595  (1884).  See, 
also,  State  v.  Merchant,  87  Ohio  St.,  251 
(1881);  Prouty  v.  Lake  Shore,  etc.,  R.  R 
Co.,  53  N.  Y.,  363  (1873).  Consolidation 
of  gas  companies  dissolves  the  old  com- 
panies and  forms  one  new  one.  Charity 
Hospital  I'.  New  Orleans,  etc.,  Co.,  4 
.  S.  Rep.,  433  (La.,  1888) ;  Ohio,  etc.,  R'y 
Co.  V.  People,  14  N.  E.  Rep.,  874  (111., 
1888) ;  New  Orleans,  etc.,  Co.  v.  Louisiana, 
etc.,  Co.,  11  Fed.  Rep.,  277  (1882).  Of. 
Central  R  R  Co.  v.  Georgia,  93  U.  S.,  665 
(1875>  The  question  whether  on  con- 
solidation the  two  former  corporations 
are  dissolved  is  a  question  of  construc- 


tion of  the  act  authorizing  the  consoli- 
dation. It  is  important  when  the  charter 
of  a  new  corporation  may  be  amended 
or  repealed,  but  old  charters  cannot  be. 
Henderson  v.  Central  Pass.  R'y  Co.,  31 
Fed.  Rep.,  358  (1884).  But  see  State  of 
Ohio  V.  Sherman,  33  Ohio  St.,  411 ;  Pull- 
man Car  Co.  V.  Missouri  P.  R  R.  Co., 
115  U.  S.,  587  (1885).  Consolidation  of 
a  railroad  with  another  under  power 
given  in  charter  does  not  render  the 
railroad  Subject  to  constitutional  pro- 
visions existing  at  time  of  consolidation. 
Zimmer  v.  State,  30  Ark.,  680  (1875). 
Consolidation  of  two  roads  is  diflfex'ent 
from  a  sale;  the  franchises  are  all 
merged  in  the  new  corporation.  Green 
County  rj._Conness,  109  U.  S.,  104  (1883). 
In  Boardnian  v.  Lake  Shore,  eta,  R'y 
Co.,  84  N.  Y.,  157, 181  (1881),  the  court 
said :  "  It  is  held  that  where  two  rail- 
roads are  consolidated,  as  far  as  one  of 
the  creditors  of  one  of  the  original  com- 
panies is  concerned,  the  consolidated 
company  is  the  successor  of  the  old  com- 
pany ;  but  in  respect  to  the  properties  of 
the  other  companies  it  is  a  new  and  in- 
dependent company,  and  such  creditor 
has  no  claim  against  it  upon  their  orig- 
inal contract,  but  only  by  virtue  of  its 
assumption  of  the  obligations  of  tbe  old 
companies."  In  Dongan's  Case,  28  L. 
T.  (N.  S.),  60  (1873),  the  court  said :  "  Two 
companies  may  be  united,  either  by 
fusion  into  a  third  or  by  one  absorbing 
the  other.  The  former  process  seems  to 
corx'espond  most  nearly  with  the  popu- 
lar sense  of  the  word  amalgamation,  and 
I  believe  nobody  really  knows  what 
amalgamation  means.  Whatever  be  the 
process,  no  shareholder  in  the  company 
which  it  destroys,  or  of  which  it  sus- 
pends the  life,  can  become  a  shareholder 
in  the  other  company  without  his  per-  . 
sonal  assent"  For  definition  of  "  amal- 
gamation "  as  used  in  England,  see  In  re 
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old  companies.   The  statutes  authorizing  the  consolidation  generally 
so  provide. 


Empire  Assurance  Corp'n,  L.  R,  4  Eq., 
341  (1867).  In  the  case  of  Fee  v.  Gas 
Company,  35  La.  Ann.,  413  (1883),  the 
court  said:  "The  articles  of  consolida- 
tion and  the  legislative  act  by  authority 
of  which  they  were  executed  evidently 
present  a  case  of  complete  and  perfect 
amalgamation,  the  eflfect  of  which  was 
under  American  authorities  to  termi- 
nate the  existence  of  the  oi'iginal  corpo- 
rations, to  create  a  new  corporation,  to 
transmute  the  members  of  the  former 
into  members  of  the  latter,  and  to  oper- 
ate a  transfer  of  the  property,  rights  and 
liabilities  of  each  old  company  to  the 
new  one."  Qucere,  whether  the  forma- 
tion of  an  interstate  railroad  corporation 
by  the  consolidation  of  separate  corpora- 
tions in  two  states  creates  a  new  corpora- 
tion. In  New  York  an  incorporating  fee 
is  not  imposed  on  the  whole  consoli- 
dated capital.  People  v.  New  York,  etc., 
R  R,  129  N.  Y.,  474  (1893).  In  the  case  of 
Meyer  v.  Johnston,  53  Ala.,  237  (1875),  it 
seems  to  be  held  that  a  consolidation 
of  an  Alabama  corporation  with  two 
Georgia  corporations,  all  three  compa- 
nies having  power  to  unite  and  consoli- 
date their  stock  with  the  others,  left  the 
Alabama  corporation  still  in  existence, 
and  that  the  two  Georgia  corporations 
were  merged  into  it.  Affirmed  in  Meyer 
V.  Johnston,  64  id.,  603  (1879).  An  act 
providing  that  any  corporation  there- 
after receiving  a  charter,  or  renewal, 
amendment  or  modification  of  charter, 
shall  hold  its  charter  subject  to  amend- 
ment or  repeal,  applies  to  a  corporation 
which  is  subsequently  formed  by  the 
consolidation  of  two  others.  McCand- 
less  V.  Richmond,  etc.,  Co.,  16  S.  E.  Rep., 
429  (S.  C,  1893).  In  the  case  of  Citizens' 
St.  R  Co.  V.  Memphis,  53  Fed.  Rep.,  715 
(1893),  the  court  held  that  a  charter 
granted  without  the  reserved  right  to 
amend  or  repeal  did  not  become  subject 
to  the  right  to  amend  or  repeal,  although 
it  had  entered  into  a  consolidation  after 


a  constitutional  provision  was  passed  re- 
serving this  Tight  in  all  cases.  The  con- 
solidation was  held  not  to  have  dissolved 
the  old  corporation.  A  consolidated 
company  under  the  Missouri  statutes 
relative  to  railroads  meeting  at  the  state 
line  is  a  new  corporation  and  the  old  one 
is  dissolved.  An  exemption  from  taxa- 
tion of  the  old  corporation  is  thereby 
lost.  State  V.  Keokuk,  etc.,  R  R,  12  S. 
W.  Rep.,  290  (Mo.,  1889). 

i  See  §  643,  supi-a.  A  consolidated 
company  does  not  succeed  to  the  right 
of  one  of  the  original  companies  to 
charge  tolls  and  not  to  be  subject  to  any 
reduction  thereof  by  the  legislature. 
Covington,  etc.,  Co.  v.  Sanford,  20  S.  W. 
Rep.,  1031  (Ky.,  1893).  When  by  statute 
the  consolidated  company  is  liable  for 
the  contracts  of  the  old  companies,  it 
must  issue  stock  in  exchange  for  bonds 
of  the  old  company  which  were  con- 
vertible into  stock.  India  MuL  Ins.  Co. 
V.  Worcester,  etc.,  R  R,  25  N.  E.  Rep., 
975  (Mass.,  1890).  Under  the  New  York 
act  for  the  consolidation  of  railroads 
the  new  corpoi-ation  is  liable  on  the  old 
bonded  debt,  although  the  statute  says 
that  it  shall  not  be  liable  on  the  old 
"  mortgages."  Polhemus  v.  Fitchburg 
R  R,  123  N.  Y.,  502  (1890).  In  suing 
a  foreign  consolidated  company  on 
bonds  issued  by  one  of  the  constituent 
companies,  the  statutes  rendering  the 
former  liable  must  be  pleaded.  Roths- 
child V.  Rio  Grande,  etc.,  R'y,  59  Hun, 
454  (1891).  Consolidation  dissolves  both 
of  the  old  corporations,  except  as  to  the 
creditors.  The  creditors  may  hold  the 
old  companies  liable.  Compton  v.  Rail- 
way, 45  Ohio  St,  593  (1888).  See,  also,  'in 
general,  Louisville,  etc.,  R'y  v.  Boney, 
117  Ind.,  501  (1888).  Suits  which  are 
pending  against  one  of  the  old  compa- 
nies abate  by  the  consolidation.  Kansas, 
etc.,  R'y  V.  Smith,  40  Kan.,  192  (1888). 
The  new  company  takes  subject  to  the 
obligation  of  one  of  the  old  companies 
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The  liability  of  the  consolidated  company  for  the  debts  of  the 
old  companies  is  frequently  provided  for  by  the  contract.' 

A  consolidation  agreement  between  individuals  whereby  the  con- 
solidated company  was  to  assume  a  lease  then  owned  by  another 
company  cannot  be  enforced  by  such  other  company.  It  was  not 
a  party  to  the  agreement.^ 

Judgment  obtained  against  the  consolidated  company  in  one  state 
is  binding  on  it  in  the  other  states.' 

§911.  Contractors  for  the  construction  of  a  railroad. —  The 
chief  cause  of  litigation  between  a  railroad  company  and  con- 
tractors is  in  regard  to  the  specifications  and  extra  work.*  Gen- 
erally all  these  matters  are,  by  the  terms  of  the  contract,  to  be 


to  furnish  gas  on  certain  terms.  Charity 
Hospital  V.  New  Orleans,  etc.,  Co.,  40  La. 
Ann.,  382  (1888).  The  old  companies  are 
not  released  from  their  obligations  by 
reason  of  the  consolidation.  Gale  v. 
Troy,  etc.,  R.  R,  51  Hun,  470  (1889) ; 
Compton  V.  Railway,  45  Ohio  St.,  593.  Cf. 
McMahonu  Morrison,  16  Ind.,173  (18G1), 
holding  that  a  creditor  of  the  old  com- 
pany cannot  pursue  property  that  has 
passed  into  bona  fide  hands.  A  mort- 
gage by  a  consolidated  railroad  in  Indi- 
ana takes  precedence  over  the  unsecured 
debts  of  the  constituent  companies. 
Tysen  v.  Wabash  R'y,  15  Fed.  Rep.,  763 
(1883).  In  Indiana  the  consolidated 
company  is  liable  for  damages  due  to 
injuries  inflicted  by  one  of  the  constitu- 
ent companies.  Cleveland,  etc.,  Co.  v. 
Prewitt,  33  N.  E.  Rep.,  3b7  (Ind.,  1893). 
See,  also,  Indianapolis,  etc.,  R.  R.  v. 
Jones,  29  Ind.,  465 ;  Jeffersonville,  etc., 
R.  R  w  Hendricks,  41  Ind.,  48 ;  Paine  v. 
Lake  Erie,  etc.,  R  R,  31  Ind.,  283. 

1  Where  on  consolidation  the  new  cor- 
poration was  to  pay  from  the  dividends 
going  to  the  stock  of  one  of  the  old  cor- 
porations the  debts  due  by  that  corpora- 
tion, the  court  will  compel  the  new 
corporation  to  pay  an  existing  maritime 
lien  against  the  old  corporation.  The 
Key  City,  14  Wall.,  653  (1871).  Where 
the  consolidated  company  succeeds  to 
all  the  rights  of  the  prior  companies,  it 
may  sue  on  an  indemnity  bond  given  to 
one  of  the  old  companies.    Pa,,  etc.,  R 


Co.  V.  Harkins,  34  Atl.  Rep.,  175  (Pa., 
1892).  General  creditors  of  a  road  that 
is  consolidated  with  another  have  no 
equitable  lien  on  the  bonds  issued  by 
the  consolidated  company.  Harvey  v.  111. 
Mid.  R'y,  38  Fed.  Rep.,  169  (1884).  That 
a  consolidated  railroad  is  liable  for  all' 
the  debts  of  the  companies  which  are 
consolidated,  see  many  cases  in  Jones 
on  Corporate  Bonds,  §g  364,  365. 

2Lorillard  v.  Clyde,  123  N.  Y.,  498 
(1890). 

3  Union  T.  Co.  v.  Rochester,  etc.,  R  R, 
29  Fed.  Rep.,  609  (1886).  But  see  Pitts- 
burg, etc.,  R  R.  V.  Rothschild,  4  Cent. 
Rep.  107  (Pa.,  1886).  Cf.  Graham  v.  Bos- 
ton, etc.,  R  R,  118  U.  S.,  161  (1886). 

*  A  contractor  who  has  not  complied 
with  the  contract  on  his  part  cannot 
obtain  equitable  performance  on  the 
company's  part.  Wdod  v.  Boney,  21 
Atl.  Rep.,  574  (N.  J.,  1891).  Suits  by 
railroad  contractors  on  their  contract 
to  construct  the  railroad  frequently  in- 
volve complicated  questions  growing 
out  of  the  specifications.  Galveston, 
etc,  R'y  V.  Johnson,  11  S.  W.  Rep.,  1113 
(Tex.,  1889).  Concerning  the  liability 
of  a  railroad  to  pay  contractors  for 
extra  work,  where  the  plans  are  changed, 
see  Henderson  Bridge  Co.  v.  McGrath, 
134  U.  S.,  360  (1890).  As  to  the  classifi- 
cation of  work  see,  also,  Ricker  v.  Col- 
lins, 17  S.  W.  Rep.,  378  (Tex.,  1891) ; 
Gulf,  etc.,  R  R  tt  Ricker,  id.,  382. 
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determined  by  the  chief  engineer  of  the  companj^  and  his  decision 
is  made  final.'  Sometimes  the  company  undertakes  to  obtain  the 
right  of  way.^  A  subcontractor  has  contract  relations  with  the 
contractor  only.' 

Questions  relative  to  contractor's  liens  at  common  law  *  and 
under  the  mechanic's  lien  law  ^  and  relative  to  bonds  issued  to  con- 
tractors "  are  considered  elsewhere. 


1  Where  a  construction  contract  re- 
fers matters  to  the  company's  engineer 
for  decision,  his  decision  is  binding. 
Martinsburg,  etc.,  E.  R.  v.  March,  114  U. 
S.,  549  (1885).  Where  the  engineer's  de- 
cision is  to  be  binding  on  the  parties, 
it  can  be  impeached  only  for  fraud  or 
such  gross  error  as  to  imply  bad  faith. 
Chicago,  etc.,  R.  R.  v.  Price,  138  U.  S., 
185  (1891).  A  construction  contract  may 
make  the  engineer's  decision  as  to  work 
conclusive.  Wood  v.  Chicago,  etc.,  R.  R, 
39  Fed.  Rep.,  53  (1889).  Contractor's  work 
and  decision  of  chief  engineer.  Keller 
V.  McCauley,  18  Atl.  Rep.,  007  (Pa.,  1889). 
The  rule  in  regard  to  the  engineer's  de- 
cision under  a'  construction  contract 
whereby  his  decision  is  made  conclusive 
is  as  follows :  "The  second  clause  in  the 
contract,  declaring  that  the  engineer's 
measurements  and  calculations  of  the 
quantity  and  amount  of  the  several 
kinds  of  v/ork,  and  also  that  his  classifi- 
cation of  the  material  contained  in  ex- 
cavations, shall  be  final  and  conclusive, 
is  a  valid  provision,  and  is  binding  upon 
the  parties  to  the  agreement  There- 
fore there  can  be  no  recovery  in  excess 
of  the  engineer's  final  estimate,  unless 
such  estimate  is  successfully  assailed 
for  fraud,  gross  errors,  or  mistake." 
Lewis  V.  Chicago,  eta,  R'y,  49  Fed.  Rep., 


709 ;  Railroad  Co.  v.  March,  114  U.  S., 
549 ;  Wood  v.  Railroad  Co.,  39  Fed.  Rep., 
52,  and  citations :  Sweet  v.  Morrison,  116 
N.  Y.,  19;  Brush  v.  Fisher,  70  Mich., 
469. 

2  Where  a  construction  contract  re- 
quires the  railroad  to  procure  the  right 
of  way  or  to  act  under  the  orders  of  the 
construction  company  in  obtaining  it, 
the  former  is  not  responsible  to  the 
owners  of  the  latter  for  not  obtaining  it, 
the  road  having  been  built  Fitzgerald 
V.  Missouri  P.  R'y,  45  Fed.  Rep.,  812 
(1891). 

'  A  subcontractor  cannot  collect  from 
the  railroad  company  for  extra  work 
where  no  contract  relation  is  shown. 
Woodruff  V.  Rochester,  etc.,  R.  R.,  108 
N.  Y.,  39  (1888).  Where  a  subcontractor 
sues  the  contractor  the  latter  may  set 
up  claims  which  the  former  should 
have  paid  but  did  not  and  the  latter  was 
obliged  to  pay.  Damages  for  stopping 
the  work  are  to  be  limited.  Moore  v. 
Taylor,  43  Hun,  45  (1886).  A  railroad 
company  is  not  liable  for  the  acts  of  the 
subcontractors  in  tearing  down  fences, 
etc.  St  Louis,  etc.,"  R'y  v.  Knott,  16  S. 
W.  Rep.,  9  (Ark.,  1891). 

*  See  §  860,  supra, 

5See§859,  supra, 

sSeech.  XLVL 
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§  912.  Tlie  incorporation  of  street  railroads. —  Street  railroads 
came  into  use  about  the  year  ,1,850,  being  twenty  j'ears  later  in 
their  origin  than  steam  railroads.  In  New  York  one  of  the  first 
street  railroads  was  the  outgrowth  of  an  omnibus  line,  and  at  first 
differed  but  little  from  it  except  in  the  fact  that  it  was  confined  to 
a  track.  So  little,  in  fact,  was  the  importance  of  street  railroads 
understood  in  those  days  that  no  act  was  provided  for  their  incor- 
poration. In  Ifew  York,  from  1850  to  1884,  all  street  railroads 
were  incorporated  under  the  general  steam  railroad  act.^ 


1  People  V.  Third  Ave.  R  R,  113  N.  Y., 
396,  400,  401  (1889);  In  the  Matter  of 
Washington,  etc.,  R  R,  115  id.,  443 
(1889).  Although  a  street  railway  com- 
pany is  organized  under  the  general 
railway  act,  yet  where  it  accepts  a  sub- 
sequent act  for  the  incorporation  of 
street  railway  companies,  the  legality 
of  its  organization  cannot  be  questioned. 
Cincinnati,  etc.,  St  R'y  v.  Village 
Comm'i-s,  14  Ohio  St,  533  (1863).  An 
elevated  railroad  may  be  incorpo- 
rated in  Illinois  under  the  general  rail-, 
road  act,  although  there  is  another 
act  for  incorporating  elevated  ways. 
Lieberman  v.  Chicago,  etc.,  R  R,  30  N. 
E.  Rep.,  545  (111.,  1898).  Although  the 
act  requires  the  certificate  of  incorpora- 
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tion  to  specify  the  termini,  and  the  cer- 
tificate merely  says  the  termini  are  in  a 
certain  city,  yet  if  the  legislature  subse- 
quently by  special  act  recognizes  the 
company,  the  legality  of  its  existence  can- 
not be  questioned.  Koch  v.  North,  etc., 
R'y,  23  Atl.  Rep.,  468  (Md.,  1893).  In  this 
case  the  organization  was  under  the  gen- 
eral railroad  law.  Under  such  a  charter 
the  route  and  its  termini  are  to  be  deter- 
mined by  the  mayor  and  the  city  coun- 
cil "  under  their  general  power  of  con- 
trol and  regulation  of  the  streets."  In 
1865  Judge  Redfield  made  a  report  to 
the  legislature  of  Massachusetts  on  the 
nature,  rights  and  duties  of  street  rail- 
roads. This  report  is  found  in  Volume 
I  of  Redfield  on  Railways,  foot-paging 
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§  913.  Tlie  right  of  street  railroads  to  use  the  streets  —  Who  may 
grant  it?  —  The  right  to  use  the  streets  is  a  contract  —  Exclusi/ve 
rights  —  Priority  in  occupying  street — Conditions  of  granting  — 
Limitation  on  time  of  construction  — Abandonment  of  route  — Pur- 
chaser at  foreclosure  sale. —  DifBculties  quickly  arose,  however,  in 
regard  to  the  right  of  a  street  railroad  to  construct  and  operate  its 
tracks  in  the  public  streets.  It  was  at  first  supposed  that  the  city 
in  which  the  tracks  were  to  be  laid  had  power,  under  its  general 
power  over  streets,  to  authorize  a  street  railroad  company  to  con- 
struct and  operate  its  tracks  in  the  streets.  But  the  courts  decided 
that  the  legislature  alone  could  give  this  right.  The  municipality 
cannot  do  so.'     This  power  the  legislature  may  exercise  without 


316.  The  general  nature  of  that  report 
indicates  how  little  the  stains  of  street 
railroads  had  been  developed  even  at 
that  comparatively  recent  date.  The 
first  street  railroad  company  in  this 
country  was  organized  In  1831  (N.  Y.  L. 
1831,  ch.  268).  It  was  the  New  York  & 
Harlem  Railroad  Company.  In  1833  it 
was  compelled  to  propel  a  part  of  its 
cars  by  horsey  The  first  decision  on 
street  railroads  seems  to  be  that  of 
Hamilton  v.  N.  Y.,  etc.,  R.  R,  9  Paige, 
171  (1841),  holding  that  an  abiatting 
property  owner  could  not  enjoin  the 
construction  of  the  road  in  the  street. 

'  The  grant  to  Jacob  Sharp  and  others 
in  1853  by  the  board  of  aldermen  of  New 
York  city,  giving  the  right  to  lay  down 
street-car  tracks  on  Broadway,  was 
illegal  and  void,  inasmuch  as  the  city 
has  no  express  authority  from  the  legis- 
lature to  make  such  grants.  State  v. 
Mayor,  etc.,  3  Duer,  119  (18.i4).  A  city- 
has  no  right  to  authorize  the  construc- 
tion of  street  railways  without  some 
legislative  enactment  vesting  the  munici- 
pal authorities  with  such  power.  Cov- 
ington, etc.,  R'y  V.  Covington,  9  Bush 
(Ky.),  137  (1873);  City  of  Chicago  v. 
Evans,  24  111.,  52  (I860).  Under  a  general 
power  to  open,  grade,  improve  and  cur- 
tail its  streets,  a  city  has  power  to 
authorize  the  consti-uction  of  a  street 
railway.  State  v.  Corrigan  St  R'y.  85 
Mo.,  263,  274  (1884);  Dillon  on  Munic. 
Corp.,  §  727,  Under  its  charter  power 
to  regulate  and  control  the  streets  a  city 


has  no  power  to  authorize  the  construc- 
tion of  a  street  railway.  Davis  v.  Mayor, 
etc.,  14  N.  Y.  506  (1856).  The  charter 
power  of  a  city  to  regulate  the  laying  of 
railroad  iron  and  the  passage  of  railroad 
oars  through  the  city  does  not  authorize 
it  to  authorize  horse  railroads,  nor  does 
the  power  to  grant  privileges  in  the  use 
and  enjoyment  of  the  streets.  People's 
R  Rr'  u  Memphis  R  R.  10  Wall.,  38 
(1869).  A  city  cannot  gi-ant  a  franchise 
to  a  street  railway  company  to  use  its 
streets  "  in  virtue  of  the  ordinary  powers 
possessed  by  such  municipalities,''  and 
the  court  even  doubted  whether  the 
legislature  could  expressly  delegate  this 
power  to  a  city.  Id.  An  offer  by  the 
city  to  individuals  to  allow  them  to  lay 
down  street  railway  tracks  on  certain 
conditions  does  not  bind  a  city  although 
the  offer  is  accepted  in  writing  and  a 
corporation  is  formed  to  construct  the 
road.    Id. 

A  city  has  no  inhereht  power  to  grant 
t6  individuals  the  right  to  lay  down 
tracks.  Coleman  v.  Second  Ave.,  etc., 
R  R,  38  N.  Y.,  301  (1868).  "  Kent  says : 
'The  privilege  of  making  a  road  or  es- 
tablishing a  ferry  and  taking  tolls  for 
the  use  of  the  same  is  a  franchise.' "  A 
municipality  has  no  inherent  power  to 
grant  to  individuals  the  franchise  to  lay 
down  street  railway  tracks.  A  street 
railway  franchise  is  a  contract  irrevo- 
cable, and  one  which  the  city  cannot 
enter  into  unless  expressly  authorized. 
Milhau  V.  Sharp,  27  N.  Y,  611  (1863). 
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reference  to  the  city,  and  may  give  to  a  company  the  right  to  lay 
down  tracks  in  the  streets  of  a  city  without  the  consent  of  the 
city  or  its  authorities.'  Generally,  however,  the  legislature  refuses 
to  grant  such  a  right,  except  upon  condition  that  the  city  consents 
thereto,  and  in  most  of  the  states  the  consent  of  the  municipal 


In  the  case  of  Finch  v.  Riverside,  etc., 
R'y,  25  Pa&  Eep.,765  (Cal,  1891),  a  street 
railway  franchise  was  granted  to  indi- 
viduals and  conveyed  by  them  to  a  cor- 
poration. The  right  to  lay  down  the 
tracks  and  use  them  is  a  franchise. 
"The  ordinary  and  incidentaf  powers  of 
a  municipal  corporation  are  not  broad 
enough  to  include  the  power  to  gi'ant  to 
a  railway  company  the  right  to  lay 
tracks  and  conduct  the  business  of 
transporting  passengers  upon  and  over 
the  streets  of  the  municipahty."  An 
adjoining  owner  is  not  entitled  to  com- 
pensation from  a  horse  railroad.  See 
Cooley,  Con.  Lim.,  556 ;  Eiohels  v.  Evans- 
ville,  etc.,  St  R'y  Co.,  78  Ind.,  2G1  (1881). 
Under  the  power  to  make  regulations 
concerning  omnibuses  and  other  vehi- 
cles, and  to  regulate  and  make  improve- 
ments to  the  streets,  a  city  may  author- 
ize the  construction  of  a  street  railroad 
by  individuals.  Brown  v.  Duplessis, 
etc.,  14  La.  Ann.,  842  (1859).  A  city 
may  grant  to  individuals  the  right  to 
construct  and  operate  a  street  railway. 
Henderson  v.  Ogden  City  R'y,  36  Pac. 
Rep.,  286  (Utah,  1891).  A  street  railway 
seeking  to  enjoin  another  street  railway 
from  crossing  its  tracks  cannot  question 
the  right  of  the  city  to  authorize  the 
laying  of  tracks  nor  the  right  of  the 
company  using  them,  where  the  latter 
is  in  fact  in  actual  possession  and  use. 
Market  St  R'y  v.  Central  R'y,  51  CaL, 
583  (1877).  A  city  has  no  implied  power 
to  grant  the  right  to  lay  down  street 
railway  tracks  (reviewing  and  explain- 
ing certain  authorities  to  the  contrary). 
A  grant  subject  to  future  incorporation, 
which  must  be  acceptable  to  the  city, 
does  not  become  a  contract  untU  it  is 
acceptable  to  the  city.  People's  Pass. 
R.  R  V.  Memphis,  16  a  W.  Rep.,  973 
(Tenn.,  1873).    A  city  cannot  authorize 


a  railroad  to  use  the  streets  unless  the 
statutes  give  the  city  that  power.  At- 
lantic, etc.,  R.  R  u  St  Louis,  60  Mo.,  228 
(1878).  A  stockholder  may  sue  to  en- 
join his  company  from  laying  tracks  on 
a  city  street  without  authority.  Teach- 
out  V.  Des  Moines,  eta,  St  R'y,  38  N.  W. 
Rep.,  145  (Iowa,  1888).  See,  also,  Wig- 
gins Ferry  Co.  v.  East  St  Louis,  etc., 
R'y,  107  111.,  450  (1883),  where  an  exten- 
sion was  held  to  be  authorized  by  the 
charter. 

•  Where  a  general  railroad  has  power 
to  use  the  streets  it  may  use  them  with- 
out consulting  the  city,  even  though 
the  company  has  on  one  occasion  ob- 
tained from  the  city  the  right  to  use  a 
particular  street  Atlantic,  etc..  R  R  v. 
St  Louis,  66  Mo.,  228  (1877).  The  legis- 
lature has  unqualified  constitutional 
power  "  to  take  possession  of  the  streets 
of  an  incorporated  city,  and  appropriate 
them  to  the  purpose  of  a  railroad,  either 
directly  or  through  a  company  created 
for  that  purpose."  Philadelphia  v.  Em- 
pire R'y,  3  Brews.,  547  (1869;.  The  legis- 
lature may  authorize  a  railroad  to  lay 
down  its  tracks  in  the  streets  of  a  city 
and  use  the  sama  Philadelphia  &  Tren- 
ton R  R  Co.  Case,  6  Whart,  25  (Pa., 
1840).  The  legislature  may  authorize 
the  construction  and  operation  of  a 
street  railway  even  in  opposition  to  the 
wish  and  will  of  the  city  wherein  the 
road  is  located.  Savannah,  etc.,  R  R 
Co.  V.  Mayor,  etc,  45  Ga.,  603  (1872). 
The  legislature  may  authorize  the  con- 
struction of  a  horse  raUroad  in  the 
streets,  irrespective  of  the  municipality. 
State  V.  Jacksonville,  etc.,  R  R,  10  S. 
Rep.,  590  (Fla.,  1892).  Where  a  railroad 
by  its  charter  has  the  right  to  cross  a 
street  in  a  city,  the  city  cannot  pre- 
vent it  Allen  v.  Mayor,  etc.,  33  AtL 
Rep.,  357  (N.  J.,  1891). 
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authorities  is  required  by  statutory  or  constitutional  enactment. 
The  consent  of  the  legislature,  under  general  laws  for  the  incorpo- 
ration of  street  railroads,  is  given  in  advance,  but  the  consent  of 
the  municipality  in  which  the  tracks  are  to  be  laid  is  given  in 
each  particular  case.^ 

In  any  case  where  a  street  railroad  company  has  been  legally 
authorized  to  construct  and  operate  its  tracks  in  the  streets, 
whether  that  authority  has  been  given  by  the  legislature  alone  or 
by  the  legislature  and  the  municipality,  the  right  of  the  company 
to  construct  and  operate  its  tracks,  when  accepted  and  acted  upon 
by  the  corapau}',  becomes  a  contract  which  cannot  subsequently  be 
withdrawn,  repudiated  or  impaired  by  the  city  or  state.'^     This 

1  Where  an  act  of  the  legislature  au- 
thorizes a  city  to  authorize  a  railroad 
through  the  streets  of  the  city,  the  city 
may  autliorize  a  street  railroad.  There 
is  uo  itiiplicatioa  that  the  road  must  be 
a  steam  railroad.  Heuderaon  v.  Central, 
etc.,  E'y,  21  Fed.  Rep.,  358  (1884).  Where 
a  special  act  of  incorporation  granted 
the  right  to  lay  down  tracks  in  the 
streets  provided  the  city  council  con- 
sented thereto,  a  refusal  by  the  council 
to  assent  puts  an  end  to  the  charter 
rights.  The  council  cannot  subsequently 
revive  those  rights  by  assenting.  Mus- 
ser  V.  Fairniount,  etc.,  St  R'y-  '  ■^™'  ^ 
Reg.,  284  (Pa.,  1858).  Where  the  city 
has  power  to  grant  the  right,  an  injunc- 
tion does  not  lie  to  prevent  it  from 
granting  that  right.  People  v.  May,  20 
How.  Pr.,  144 ;  Whitney  v.  May,  28  Barb., 
233.  Cf.  .Stuyvesant  v.  Pearsall,  15 
Barb.,  244  (1858). 

2  In  the  case  Milhau  v.  Sharp,  27  N.  Y. 
611,  620,  621  (1863),  the  court  said :  "  It 
was  not,  as  has  been  insisted,  an  act  of 
legislation,  but  on  the  contrary  it  pos- 
sesses all  the  characteristics  of,  and  was 
in  fact,  a  contract.  It  was  held  to  be  a 
contract  in  the  case  of  The  People  v. 
Sturtevant,  9  N.  Y.,  273,  and  but  a 
slight  examination  of  its  provisions  is 
requisite  to  show  the  correctness  of  that 
decision.  Prior  to  its  acceptance  by  the 
defendants  the  resolution  was  only  a 
proposition,  having  no  binding  force 
whatever.  It  was  certainly  not  then  a 
law.  and  since  that  time  the  common 


council  have  taken  no  action  upon  it. 
Upon  its  acceptance  (if  valid)  it  became 
a  contract  between  two  parties,  binding 
each  to  the  observance  of  all  its  pro- 
visions. •  It  was  something  more  than 
a  mere  executory  contract  between  the 
parties."  The  acceptance  by  a  railroad 
of  a  license  from  a  municipal  corpora- 
tion to  lay  down  and  operate  its  tracks 
in  the  streets  constitutes  a  contract 
Mayor,  etc.,  v.  Troy,  etc.,  R.  R.,  49  N.  Y, 
657  (1873).  The  ordinance  giving  to  a 
street  railway  company  the  right  to  con- 
struct its  road  through  a  publip  square 
is  a  contract,  and  tlie  city  will  be  en- 
joined from  violating  it  by  inclosing 
the  square  with  an  iron  railing.  "The 
ordinance,  when  accepted,  and  certainly 
when  acted  upon,  takes  on  many  of  the 
elements  of-  a  contract.  It  is  not  within 
the  power  of  the  city  to  abrogate  the 
contract  at  pleasure,  nor  to  destroy  the 
rights  thus  given  and  acquired.  It  can 
no  more  do  this  than  can  an  individual. 
.  .  .  Equity  will  interfere  to  protect 
and  secure  the  enjoyment  of  a  franchise 
secured  by  statute,  because  it  affords 
the  only  plain  and  adequate  remedy." 
Springfield  R'y  v.  Springfield,  85  Mo., 
674  (1885).  The  supreme  court  in  the 
case  St  Louis  v.  Western,  etc.,  Co.,  148 
U.  S.,  92  (1893),  referred  with  approval 
to  the  principle  of  law  that  an  ordinance 
giving  a  guasi-public  corporation  the 
right  to  use  the  streets  of  the  city  is  an 
irrevocable  contract,  but  held  that  that 
principle  did  not  apply  to  the  case  at 
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important  principle  of  law  becomes  more  important  in  these  days 
when  municipalities  seek  to  repudiate  grants  already  made  and  to 
confiscate  the  property  of  street  railways,  gas  companies  and  other 


bar.  The  right  granted  by  a  city  to  a 
street  railway  compaDy  is  a  contract 
and  cannot  be  violated  by  the  city.  The 
supreme  court  of  Missouri  has  said: 
"We  cannot  give  our  consent  to  the 
doctrine  contended  for,  that  by  virtue 
of  the  ordinance  of  1869  defendant  ob- 
tained simply  a  license  to  expend  large 
sums  of  money  in  constructing  its  rail- 
vcay,  and  at  a  time  when  the  success 
of  such  a  scheme  was  experimental, 
equipping  it  at  great  cost,  assuming  an 
obligation  to  Iieep  in  repair  a  certain 
part  of  the  street,  which  license  was  and 
is  revocable  at  the  pleasure  of  the  city. 
If,  as  we  thinly,  the  authorities  herein 
cited  establish  the  proposition  that  the 
general  power  of  control  given  the 
city  in  its  charter  over  the  streets 
carries  with  it  a  street  railroad  operated 
by  horses  or  mules,  to  be  constructed 
and  operated  on  and  over  its  streets, 
when  the  city  exercises  the  power  as 
it  did  in  the  passage  of  the  ordinance 
of  1869,  and  granted,  permitted  or 
licensed  defendant  to  build  and  operate 
its  railroads,  and  defendant  accepted 
the  grant,  expended  large  sums  of 
money  on  the  faith  of  it,  and  was  per- 
mitted by  the  city  to  do  so,  the  license 
referred  to  was  a  contract,  the  terms  of 
which  are  binding  on  both  parties  to  it 
If  any  one  thing  is  guarded  in  the  law 
more  particularly  than  another  it  is  the 
inviolability  of  a  contract,  and  all  at- 
tempts to  impair  such  obligations,  under 
whatever  guise  they  are  made,  whether 
directly  or  indirectly,  must  prove  abor- 
tive. State  ex  rel  v.  Miller,  66  Mo.,  339 ; 
State  V.  Miller,  50  Mo.,  129 ;  Hovelman 
V.  K.  C.  Horse  Railroad  Co.,  79  Mo.,  633." 
State  V.  Corrigan  St  E'y,  85  Mo.,  263, 283 
(1884). 

A  street  railway  company  "having 
accepted  the  grant  and  built  its  railroad, 
there  existed  between  it  and  the  peo- 
ple— represented,  as  we  may  assume,  by 


the  plaintiff — an  obligation  in  the  nat- 
ure of  a  contract"  City  of  Bingjiam- 
ton  V.  Binghamton,  etc.,  E'y.  61  Hun, 
479  (1891).  Speaking  of  street  railways' 
rights,  the  New  Jersey  court  said:  "The 
grant  in  this  case  must  be  conceded  to 
be  of  a  franchise.  It  includes  the  right 
to  lay  down  tracks,  to  run  carriages 
thereon,  to  carry  passengers,  and  to  ex- 
act tolls."  Citizens'  Coach  Co.  v.  Cam- 
den, etc.,  R  R,  33  N.  J.  Eq.,  266  (1880). 
In  Davis  v.  Mayor,  etc.,  14  N.  Y.,  506, 
533  (1856),  the  court  said:  "The  right 
granted  to  these  associates  vrould  be 
the  very  definition  of  a  franchise.  The 
privilege  of  making  a  road  or  bridge, 
or  of  establishing  a  ferry,  and  of  tak- 
ing tolls  from  the  citizens  for  the  use 
of  the  same,  are  among  the  most  com- 
mon examples  of  a  franchise."  For 
a  definition  of  the  word  "franchise," 
including  the  meaning  of  the  right  to 
run  cars,  see  Morgan  v.  Louisiana,  93 
XT.  S.,  217,  223  (1876).  In  the  case  of 
New  York  v.  Second  Ave.  R  R,  33 
N.  Y.,  261  (1864),  the  court  said  that 
there  is  a  "right  of  property  in  the 
franchise,  which  the  common  council 
could  not  take  away  nor  impair  by  any 
subsequent  act  of  its  own.  The  i-esolu- 
tions  which  wei'e  incorporated  into  the 
contract  were  not  an  act  of  legislation, 
which  the  common  council  could  mod- 
ify or  repeal  without  the  consent  of  the 
other  party  to  the  instrument"  Speak- 
ing of  a  street-railway  franchise,  the 
court,  in  Brooklyn,  etc.,  R.  R  v.  Brook- 
lyn City  R  R,  33  Barb.,  358,  364, 
said :  "  Eights  acquired  under  a  statute 
of  a  state  which  is  in  its  nature  a  con- 
tract, and  which  does  not  reserve  to  the 
legislature  the  power  of  repeal,  cannot 
be  divested  by  subsequent  legislation." 
The  grant  and  its  acceptance,  and  the 
expenditure  of  money  relying  thereon, 
invests  "  the  company  with  the  right  of 
property  in  the  franchise,  of  which  it 
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quasi-Tpnhlic  corporations.'  This  right  to  use  the  streets  is  prop- 
erty. It  consists  of  a  vested  interest  in  the  streets  for  the  time 
indicated  in  the  grant.^ 

The  legislature  may,  under  its  reserved  power  so  to  do,  repeal 
the  charter  of  the  company;  but  if  such  repeal  is  made,  the  right 


cannot  be  deprived  without  its  consent 
or  against  its  will."  Chancellor  Kent 
says  of  franchises  (vol.  3,  p.  458) :  "  They 
contain  an  implied  covenant  on  the 
part  of  the  government  not  to  invade 
the  rights  vested,  and  on  the  part  of  the 
grantees  to  execute  the  duties  and  con- 
ditions prescribed  in  the  grant ;  "  and 
on  page  459,  "  an  estate  in  such  a  fran- 
chise and  an  estate  in  land  rest  upon 
the  same  principles,  being  equally  grants 
of  a  right  and  privilege  for  an  adequate 
consideration."  A  city  ordinance  in  vio- 
lation of  a  prior  contract  made  by  the 
city  is  the  same  as  a  state  law  impairing 
the  validity  of  a  contract,  and  is  uncon- 
stitutional. The  federal  courts  have  ju- 
risdiction of  such  a  case  irrespective  of 
the  citizenship  of  the  parties.  Saginaw, 
etc.,  Co.  V.  Saginaw,  38  Fed.  Eep.,  539 
(1886).  In  a  suit  by  a  city  t«  recover  a 
license  tax  levied  by  it  on  a  street  rail- 
way the  city  cannot  question  the  legal- 
ity of  the  city's  grant  of  the  right  to 
construct  such  road  to  certain  individ- 
uals nor  their  assignment  of  the  same 
to  the  defendant  corporation.  Such  a 
grant  "  has  all  the  properties  of  a  con- 
tract" New  York  v.  Second  Ave.  R  R. 
Co.,  supra.  A  grant  by  a  city  to  a  rail- 
road, under  statutory  permission,  of  a 
right  to  occupy  a  street,  is  irrevocable. 
Port  of  Mobile  v.  Louisville,  etc.,  R  R, 
4  S.  Rep.,  106  (Ala.,  1888).  A  grant  of 
street  rights  is  a  contract  not  subject  to 
revocation,  although  the  constitution 
prohibits  the  grant  of  "irrevocable  or 
uncontrollable  grant  of  special  privi- 
leges." Mayor,  etc.,  v.  Houston,  etc.,  E'y 
Co.,  19  S.  W.  Rep.,  127  (Tex.,  1893).  In 
the  case  of  Citizens'  St.  R  Co.  v.  Mem- 
phis, 53  Fed.  Rep.,  715  (1893),  it  was  held 
that  where  a  city  had  been  granted  the 
right  to  build  its  tracks  on  various 
streets,  such  right  could  not  afterwards 


be  withdrawn,  there  being  no  provision 
in  the  charter  reserving  the  right  ta 
amend  or  repeal.  An  abandonment  of 
the  right  does  not  exist  unless  the  intent 
to  abandon  is  clear  and  decisive.  See, 
also,  §  985,  infra. 

1  For  a  flagrant  example,  see  City  of 
Detroit  v.  Detroit  City  R'y,  56  Fed.  Eep., 
867  (1893);  Id.,  54  Fed.  Rep.,  1  (1892). 

2  In  Milhau  v.  Sharp,  27  N.  T.,  611 
(18G3),  the  court  said  that  this  right  was 
"an  immediate  grant  of  an  interest, 
and,  it  would  seem,  of  a  freehold  inter- 
est in  the  soil  of  the  streets  to  the  de- 
fendants. The  rails,  when  laid,  would 
become  a  part  of  real  estate,  and  the 
exclusive  right  to  maintain  them  per- 
petually is  vested  in  the  defendants, 
their  successors  and  assigns.  I  say  per- 
petually, because  there  is  no  limitation  in 
point  of  time  to  the  continuance  of  the 
franchise,  and  no  direct  power  is  re- 
served to  tlie  corporation  to  terminate 
it."  In  the  ca^e  of  People  v.  O'Brien, 
111  N.  Y.,  1  (1888),  the  court  said :  "  We 
are  therefore  of  the  opinion  that  the 
Broadway  Surface  Company  took  an 
indefeasible  title  to  the  land  necessary 
to  enable  it  to  construct  and  maintain  a 
street  railroad  in  Broadway  and  to  run 
cars  thereon  for  the  transportation  of 
freight  and  passengers,  which  survived 
its  dissolution."  Speaking  of  a  street 
railway's  right  of  way,  the  supreme 
court  of  California  has  said  (North 
Beach,  etc.,  R  R  Co.'s  Appeal,  33  Cal., 
499  —  1867):  "This  right  of  way  is,  at 
least,  an  easement  in  said  street  .  .  . 
It  is  an  incorporeal  hereditament,  but  it 
is  still  a  tenement  and  an  interest  in  the 
land.  ...  It  is  real  property  and  it 
is  created  by  grant"  In  the  case  of 
Providence  Gas  Co.  v.  Thurber,  2  'R  L, 
21,  gas  pipes  having  been  permanently 
attached  to  the  soil  and  united  to  the 
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to  operate  the  road  continues.  It  constitutes  assets  of  the  com- 
pany and  belongs  to  the  stockholders  after  the  creditors  are  paid.' 

The  repeal  or  lapse  of  the  charter  does  not  put  an  end  to  the 
contract  right  to  operate  the  road  on  the  streets.  The  right  to 
construct  and  operate  tracks  on  a  street  may  be  granted  for  a 
longer  period  than  the  charter  duration  of  the  corporation  which 
takes  such  grant  ;^  and  where  there  is  no  express  limitation  of  time 
specified  in  the  charter  or  ordinance  giving  this  right,  it  is  granted 
in  perpetuity  and  exists  forever.' 

Although  the  statutes  require  the  consent  of  the  municipality 
in  order  to  make  the  right  to  use  the  streets  a  valid  right,  yet  the 
city  cannot  impose  additional  terms  on  the  company  that  seeks  the 
right.*  On  the  other  hand,  the  city  cannot  add  to  the  grant  by 
providing  that  the  'grant  to  a  particular  company  shall  be  an  ex- 
clusive one.' 


easement  of  the  company  in  the  land, 
were  held  to  become  a  part  of  the  realty 
and  to  be  properly  taxed  as  real  estate. 
Under  the  clause  in  a  mortgage  cover- 
ing after-acquired  property  the  right  of 
a  railroad  subsequently  acquired  fi-om  a 
city  to  build  tracks  on  certain  streets  is 
covered  by  the  mortgage.  Quincy  v. 
Chicago,  etc.,  E.  R,  94  111.,  537  (1880). 

1  People  V.  O'Brien,  111  N.  Y.,  1  (1888). 
The  legislature  may  repeal  the  charter 
of  a  street  railway  under  the  reserved 
right  to  tepeal,  and  may  cause  the  prop- 
erty to  be  turned  over  to  a  new  corpo- 
ration upon  compensation  being  paid. 
Greenwood  v.  Freight  Co.,  105  U.  S.,  13 
(1881). .  Upon  dissolution  of  a  corpora- 
tion its  franchise  does  not  revert  to  the 
state.  The  state  may  grant  an  unused 
street  railway  franchise  to  another  com- 
pany. Henderson  v.  Central,  etc.,  R'y, 
31  Fed.  Rep.,  3b8  (1884). 

2  People  V.  O'Brien,  supra;  State  v.  La 
Clede  Gas  Co.,  103  Mo.,  473  (1890). 
Oontra,  City  of  Detroit  v.  Detroit  City 
R'y,  56  Fed.  Rep.,  867  (1893).  Where  the 
charter  runs  for  fifty  years  the  street 
rights  may  be  granted  for  thirty  years. 
Mayor,  etc.,  v.  Houston,  etc.,  R'y  Co.,  19 
S.  W.  Eep.,  127  (Tex.,  1893).  "Where  one 
street  railway  by  contract  assigns  its 
street  franchises  to  another  company  in 
consideration  of  four  cents  per  mile  for 


every  mile  traveled  by  each  car  of  the 
company  which  opei'ates  the  tracks, 
the  latter  company  cannot  repudiate 
the  contract  on  the  ground  that  the 
charter  of  the  former  company  has  ex- 
pired subsequently  to  the  contr^^ict 
Canal,  etc.,  Co.  v.  St  Charles,  etc.,  Co., 
11  S.  Eep.,  702  (La.,  1892). 

'People  V.  O'Brien,  supra;  Milhau  v. 
Sharp,  supra;  Davis  v.  Mayor,  supra. 

*  Matter  of  Kings  County,  etc.,  B.  R, 
105  N.  Y.,  97,  114  (1887).  Cf.  Pacific  R 
R  V.  Leavenworth,  1  Dill.,  398  (1871). 
The  city  may  lease  or  sell  the  grant  for 
twenty  years  instead  of  granting  it  ab- 
solutely for  all  time.  Brown  v.  Du- 
plessis,  etc.,  14  La.  Ann.,  843  (1859). 

'A  city  has  no  power  to  grant  an  ex- 
clusive right  to  a  street  railway  com- 
pany unless  the  legislature  has  expressly 
authorized  the  city  so  to  do.  Jackson, 
etc.,  H.  R  R  Co.  v.  Interstate,  etc.,  E'y, 
24  Fed.  Eep.,  306  (1885).  A  city  has  no 
power  to  grant  an  exclusive  right  to  a 
street  railway  company.  New  Orleans 
City  R  R  Co.  v.  Crescent  City  R  R  Co., 
13  Fed.  Eep.,  308  (1881).  A  city  has  no 
inherent  power  to  grant  to  a  street  rail- 
way an  exclusive  right  to  lay  down 
tracks.  Henderson  v.  Ogden  City  E'y, 
26  Pac.  9ep.,  286  (Utah,  1891).  A  mo- 
nopoly to  a  street  horse  railway  does  not 
prevent  a  street  railway  operated  by 
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Although  the  legislature  may  grant  an  exclusive  right  where  the 
constitution  of  the  state  does  not  forbid,  yet  such  grants  are  not 
favored  by  the  courts.' 

Wherfe  two  companies  each  claim  and  have  the  right  to  lay  down 
tracks  in  a  street,  the  one  which  occupies  the  street  first  may  retain 
its  tracks.  This  does  not,  however,  prevent  additional  tracks  being 
laid  in  the  same  street.^ 


other  power.  Teachout  v.  Des  Moines, 
etc.,  R'y,  38  N.  W.  Rep.,  145  (Iowa,  1888). 
A  city  under  its  power  "to  authorize  or 
forbid"  street  railways  may  grant  an 
exclusive  right  to  a  company  for  a 
period  of  years.  Such  a  monopoly  is 
not  forbidden  by  a  constitutional  pro- 
vison  that  "  no  exclusive  privileges  .  .  . 
shall  ever  be  granted."  Des  Moines,  etc., 
K'y  V.  Des  Moines,  etc.,  R'y,  33  N.  W. 
Rep.,  610  (Iowa,  1887).  An  owner  of 
land  may  grant  to  a  street  railway  the 
exclusive  right  to  run  a  railway  over  it. 
Fort  Worth,  etc.,  R'y  v.  Queen,  etc.,  R'y, 
9  S.  W.  Rep.,  94  (Tex.,  1888).  A  grant 
to  a  street  railway  is  valid  even  though 
it  contains  an  invalid  provision  giving 
exclusive  rights.  It  is  void  only  as  to 
that  provision.  Mayor,  etc.,  of  City  of 
Houston  V.  Houston,  etc.,  R'y  Co.,  19  S. 
W.  Rep.,  127  (Tex.,  1892).  A  city  has  no 
power  to  give  exclusive  privilege  to  a 
street  railway  company.  New  Orleans, 
etc.,  R.  Co.  V.  City  of  New  Orleans,  11 
S.  Rep.,  77  (La.,  1892) ;  New  Orleans,  etc., 
R  Co.  V.  City  of  New  Orleans,  11  id.,  78 
(La.,  1893). 

1  The  exclusive  right  of  a  company  to 
operate  horse  or  street  railways  in  a  city 
does  not  prevent  the  construction  of 
a  competing  cable  line.  Omaha  H.  R'y 
V.  Cable,  etc.,  Co.,  80  Fed.  Rep.,  324(1887). 
An  exclusive  privilege  granted  to  a 
street  railway  company  by  a  city  under 
legislative  authority,  whereby  the  com- 
pany is  to  be  sole  judge  of  when  and 
where  further  lines  are  to  be  constructed, 
is  not  valid.  The  city  must  retain  the 
power  of  deciding  what  new  lines  shall 
be  built  Citizens'  St.  R'y  Co.  v.  Jones, 
34  Fed.  Rep.,  579  (1888).  A  provision 
in  a  steam  railroad  charter  that  it  shall 


have  the  exclusive  right  of  the  busi- 
ness of  transportation  between  certain 
points  does  not  prevent  the  construc- 
tion of  a  street  railway  between  those 
points.  Louisville,  etc.,  R.  R.  v.  Louis- 
ville City  R'y,  3  Duv.  (Ky.),  175  (1865). 
Although  there  are  street  railway  tracks 
already  in  a  street,  additional  tracks 
may  be  authorized.  Koch  v.  North, 
etc.,  R'y,  23  Atl.  Rep.,  463  (Md.,  1893). 
So,  also,  of  tracks  over  a  bridge. 
North  Bait,  etc.,  R'y  v.  Mayor,  etc.,  id., 
470.  A  street  railway  company  occupy- 
ing a  street  may  enjoin  another  street 
railway  company  from  laying  tracks-on 
the  same  street  in  violation  of  the  rights 
of  the  former.  Germantown,  etc.,  R'y 
Co.  et  al.  V.  Citizens',  etc.,  R'y  Ca,  24 
Atl.  Rep.,  1103  (Pa.,  1893).  Where  two 
street  railways  commence  work  in  a 
street  at  the  same  time,  the  one  which 
had  been  constructing  up  to  the  street 
for  some  time  will  be  given  the  prefer- 
ence. Indianapolis  Cable  St  R'y  v.  Citi- 
zens' St  R'y,  26  N.  E.  Rep.,  893  (Ind., 
1891).  Although  there  is  one  track  in  a 
street,  another  company  may  be  given 
the  right  to  lay  another  track.  Oakland 
R.  R.  V.  Oakland,  etc.,  R.  R,  45  Cal.,  365 
(1873). 

2  A  horse  railway  with  one  track,  but 
with  a  right  to  lay  down  two,  cannot 
prevent  an  electrical  railway  being  built 
with  two  tracks  on  the  same  street 
Ogden  City  R'y  v.  Ogden  City,  26  Pac. 
Rep.,  288  (Utah,  1891).  Where  two  street 
railways  have  the  right  to  use  a  street 
the  one  prior  in  taking  possession  ac- 
quires a  prior  right  Indianapolis,  etc., 
Co.  V.  Citizens',  etc.,  Co.,  24  N.  R  Rep., 
1054  (Ind.,  1890).  Where  a  route  has 
been  laid  out  under  the  New  York  Rapid 
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Where  the  statutes  prescribe  that  the  right  shall  be  granted  only 
upon  certain  prerequisites  being  complied  with,  a  compliance  is 
necessary.^ 

Street  railroad  tracks  can  be  laid  down  for  public  use  only. 
They  cannot  be  constructed  for  private  business  purposes.'' 

Although  the  charter  requires  the  company  to  finish  its  tracks 
within  a  certain  time,  yet  a  failure  to  comply  with  such  a  provision 
does  not  work  a  forfeiture  of  all  the  company's  rights.' 

The  company  cannot  lawfully  build  part  of  the  route  laid  down 


Transit  route  it  is  exclusive,  and  is  not 
affected  by  the  fact  that  the  city  subse- 
queutly  takes  for  a  public  prrk  a  part 
of  the  land  over  which  the  route  is  laid 
out.  Suburban  R.  T.  Co.  v.  Mayor,  128 
N.  Y.,  510  (1891). 

'Under  the  New  York  statute  the 
company  may  apply  to  the  court  for 
consent  to  build  before  application  ia 
made  to  the  common  council.  Applica- 
tion may  be  made  for  a  part  only  of  the 
streets  to  be  traversed  and  a  second  or 
third  application  for  the  others.  The 
allegations  must  be  made  and  facts 
stated  showing  a  substantial  effort  to 
get  the  consent  and  a  failure  to  do  so. 
Matter  of  People's  E.  R.,  113  N.  Y, 
578  (1889).  Where  the  franchise  is 
to  be  sold  to  the  highest  bidder,  it 
means  the  highest  bidder  in  money  and 
not  in  amount  of  paving.  Buckner  i). 
Hart,  52  Fed.  Rep.,  835  (1893).  A  pro- 
vision that  the  franchise  must  be  offered 
for  sale  at  public  auction  after  three 
months'  publication  prevents  a  subse- 
quent enlargement  of  the  franchise  by 
including  additional  streets.  Id.  A 
street  railway  that  has  never  obtained 
permission  to  lay  down  its  tracks  in 
the  manner  prescribed  by  law  has  no 
standing  in  court  to  enjoin  a  new  com- 
pany from  laying  down  tracks.  Appeal 
of  Larimer,  etc.,  St  R'y,  20  Atl.  Rep.,  570 
(Pa.,  1890).  Where  the  statute  requires 
that  the  right  to  lay  down  and  operate 
street-car  tracks  shall  be  given  to  the  one 
who  "  will  agree  to  carry  passengers  at 
the  lowest  rate  of  fare,"  the  right  can- 
not be  given  to  one  who  agrees  to  give 
the  cheapest  commutation  tickets.   Cin- 

15. 


cinnati,  etc.,  E.  R  v.  Smith,  39  Ohio  St, 
291  (1876).     See,  also,  p.  1564,  n.  3. 

2  A  municipality  cannot  grant  to  an 
individual  the  right  to  lay  a  track  in  a 
street  for  his  own  use.  State  v.  Trenr 
ton,  36  N.  J.  L.,  79  (1873).  A  city  has  no 
power  to  grant  to  a  brewing  corpora- 
tion the  right  to  lay  tracks  across  a 
street  in  order  to  enable  the  company 
to  transfer  its  cars.  Glaessner  v.  An- 
heuser,  etc.,  Assoc,  100  Mo.,  508  (1890). 
A  street  railway  cannot  legally  turn 
over  part  of  its  line  to  a  private  concern 
to  be  used  for  the  hitter's  benefit  exclu- 
sively. Fanning  v.  Osborne,  103  N.  Y., 
441  (1886).  A  manufacturing  company 
cannot  by  lease  from  a  railroad  com- 
pany use  a  street  railroad  for  its  pri- 
vate purposes,  even  with  the  consent  of 
the  municipality.  Hartman  Steel  Co.'s 
Appeal,  18  Atl.  Rep.,  553  (Pa.,  1889).  An 
elevated  tramway  company  formed  to 
benefit  a  private  business  and  practically 
doing  so  exclusively  cannot  condemn 
land  for  terminals.  Matter  of  Split, 
etc..  Cable  Road  Co.,  138  N.  Y,  408 
(1891).  An  elevated  tramway  with  two 
tracks  to  can-y  buckets  containing  stone 
cannot  take  land  under  condemna- 
tion proceedings  although  incorporated 
under  the  railroad  act  Matter  of  Split 
Rock  Cable  Co.,  58  Hun,  351  (1890). 

3  See  §  638,  supra.  When  a  street  rail- 
way charter  is  to  "cease"  unless  cei"- 
tain  conditions  are  performed,  no  judi- 
cial forfeiture  of  the  charter  is  neces- 
sary to  work  a  forfeiture  where  the 
conditions  have  not  been  performed. 
Matter  of  Brooklyn,  etc.,  R'y  Co.,  73 
N.  Y,  245  (1878).  "  The  city  cannot  re- 
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in  the  charter  and  abandon  the  rest.  The  state  may  forfeit  the 
charter  if  the  company  does  not  construct  the  whole.'  The  munic- 
ipal authorities  cannot  delegate  their  power  to  grant  permission  to 


voke  the  grant  on  the  ground  that  the 
road  has  not  been  constructed  in  the 
time  required.  Brooklyn,  etc.,  E.  R  v. 
Brooklyn  City  R.  R,  33  Barb.,  358. 
Where  a  right  of  a  company  to  lay 
down  tracks  requires  the  work  to  be 
done  withiu  a  certain  time  and  this 
time  is  extended,  the  new  contract  is 
not  an  abandonment  of  the  original 
right,  but  only  a  postponement  of  it. 
McNeil  V.  Chicago  City  E'y,  61  111.,  150 
(1871).  A  street  railroad  cannot  enjoin 
a  city  from  tearing  up  the  tracks  for 
non-compliance  with  the  contract  and 
city  license  authorizing  the  company  to 
lay  its  tracks  where  such  non-compli- 
ance is  admitted.  Spokane,  etc.,  R'y  v. 
City  of  S.  T.,  46  Fed.  Eep.,  333  (1891). 
Where  by  its  charter  a  street  railroad  is 
to  be  commenced  within  three  years 
and  completed  within  ten,  but  it  does 
not  even  open  books  for  subscriptions 
until  nearly  twenty  years  have  elapsed, 
the  corporation  never  came  into  exist- 
ence, and  an  abutting  property  owner 
may  enjoin  the  laying  of  tracks.  Bona- 
parte V.  Baltimore,  etc.,  R  R,  33  Atl. 
Eep.,  784  (Md.,  1893).  Where  a  street 
railway  company  has  acquired  the  right 
to  lay  a  track  and  has  laid  it,  the  city 
cannot  withdraw  its  consent  thereto. 
Although  the  time  within  which  a  com- 
pany was  bound  by  its  charter  to  com- 
plete its  street  railway  tracks  has  ex- 
pired, and  it  has  failed  so  to  do,  yet  the 
city  cannot  treat  such  rights  as  thereby 
forfeited  and  at  an  end,  and  proceed 
to  give  the  right  to  another  company. 
Brooklyn,  etc.,  R  R  w  Brooklyn, 
etc.,  R  R,  83  Baib.,  858  (1860).  Al- 
though it  is  a  condition  of  a  grant  to  a 
street  railway  company  that  it  shall 
complete  the  road  within  a  year  and  in 
case  of  failure  the  council  may  with- 
draw the  right,  an  adjoining  property 
owner  cannot  enjoin  the  construction  of 
the  road  on  the  ground  that  the  year 


has  elapsed.  Hovelman  v.  Kansas  City 
Horse  E.  R.,  79  Mo.,  633  (1883).  Per- 
mission given  by  a  municipality  to  a 
railroad  to  occupy  a  street,  if  done 
within  a  certain  time,  lapses  absolutely 
and  ipso  facto  if  not  occupied  within 
that  time.  Atchison,  etc.,  R'y  v.  Nave, 
17  Paa  Rep.,  587  (Kan.,  1888).  A  pro- 
vision that  so  much  of  the  road  as 
should  not  be  occupied  within  a  cer- 
tain time  should  bo  considered  aban- 
doned is  self-executing.  Mayor,  etc.,  v. 
Houston,  etc.,  Co.,  19  S.  W.  Eep.,  786 
(Tex.,  1893).  Only  the  city  can  com- 
plain of  the  failure  of  the  sti-eet  railway 
company  to  comply  with  its  obligations. 
Another  street  railway  company  can- 
not set  up  the  breach.  If  a  city  delays 
in  objecting  to  the  breach  until  the 
road  is  actually  constructed,  it  cannot 
then  set  up  that  the  road  wa!s  not  con- 
structed in  time.  New  Orleans,  etc.,  R 
Co.  V.  City  of  New  Orleans,  US.  Eep., 
77  (La.,  1893).  Private  individuals  can- 
not complain  that  a  street  railroad  has 
abandoned  part  of  its  line.  Kinealy  v. 
St  Louis,  etc.,  R  R  Co.,  69  Mo.,  658 
(1879). 

'  The  charter  of  a  street  railroad  com- 
pany was  forfeited  in  People  v.  Broad- 
way R  R,  136  N.  Y.,  29  (1891),  where 
the  company  had  not  constructed  all 
the  track  called  for  by  its  charter,  and 
had  taken  up  a  part  of  that  which  it 
had  constructed.  Where  a  company 
authorized  to  construct  tracks  has  neg- 
lected to  do  so  on  some  streets  and  has 
taken  up  its  tracks  on  another  street, 
the  common  council  may  disregard  the 
grant  and  may  authorize  another  com- 
pany to  lay  the  tracks.  Galveston,  etc., 
E'y  Co.  V.  Galveston,  etc.,  E'y  Co.,  63 
Tex.,  529  (1885).  A  stockholder  may 
enjoin  the  operation  of  a  street  railway 
until  the  road  is  completed  to  its  termi- 
nus. Martin  v.  Second,  etc.,  R'y  Co.,  1 
Amer.  St.  R'y  Dec,  359  (Pa.,  1858).  Where 
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lay  down  street  railway  tracks.'  A  grant  made  by  a  common 
oouncil,  one  of  whose  members  is  interested  in  the  company,  is 
fraudulent.^  "Where  the  grant  is  for  a  limited  time,  the  municipal 
authorities  may  renew  it  before  that  time  expires.' 

The  question  of  whether  a  street  railway  company  may  sell  or 
mortgage  its  property  is  discussed  elsewhere.* 

"Where  the  power  to  sell  or  mortgage  exists,  a  sale  or  mortgage 
of  the  property  and  franchises  of  a  street  railway  company  carries 
with  it  the  right  to  operate  the  railway  and  to  use  the  streets  for 
that  purpose  to  the  same  extent  that  the  company  might  have 
continued  to  use  thera,  even  though  the  purchaser  is  an  individual.' 


a  person  donates  land  to  a  street  railway 
and  takes  a  bond  in  a  penalty  equal  to 
the  value  of  the  land,  conditioned  for  the 
construction  of  the  road,  the  bond  may 
be  enforced  for  the  whole  amount  if  the 
road  is  not  built  Blewett  v.  Front  St 
R'y,  51  Fed.  Rep.,  635  (1893);  S.  G,  49 
id.,  136.  A  vendor  of  the  stock  of  a 
street  railway  company  may  collect 
damages  for  breach  of  the  contract  of 
the  vendee  to  construct  the  street  rail- 
way to  certain  land  owned  by  the 
vendor,  even  though  the  corporation  the 
stock  of  which  was  sold  had  agreed  to 
acquire  certain  rights  of  way  and  had 
not  done  so.  Blagen  v.  Thompson,  31 
Pac.  Rep.,  647  (Ore.,  1893).  Where  a  rail- 
road company  mortgages  such  part  of 
its  road  as  is  completed,  and  the  mort- 
gage is  foreclosed,  the  purchasers  are 
not  bound  to  go  on  and  complete  the 
road.  Chartiers  R'y  v.  Hodgens,  85  Pa. 
St,  501  (1877). 

1  The  common  council  cannot  dele- 
gate its  power  to  make  grants  of  rights 
to  lay  down  street-car  tracks.  State  v. 
Bell,  34  Ohio  St,  194  (1877). 

2  Where  one  of  the  common  council 
and  of  the  committee  granting  a  street 
railway  franchise  to  individuals  who 
convey  the  same  to  a  corporation  be- 
comes a  stockholder  in  that  corporation 
as  soon  as  it  is  formed,  the  franchise  is 
void  as  having  been  fraudulently  ob- 
tained. Finch  V.  Riverside,  etc.,  R'y, 
35  Pac.  Rep.,  765  (Cal.,  1891). 

3  State  V.  La  Clede  Gas  Co.,  supra. 
A  comnion  council  may  renew  a  street 
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railway  company's  right  to  use  the 
streets,  even  though  the  old  right  has 
not  yet  expired,  and  even  though  the 
statutes  only  authorize  the  common 
council  to  grant  a  renewal  upon  the  ex- 
piration of  the  old  grant  State  v.  East 
Cleveland,  etc.,  R'y,  6  Ohio  C.  C,  318 
(aff'd  by  Sup.  Ct,  1893). 

*  See  g§  893-896,  supra. 

5  In  the  case  New  Orleans,  etc.,  R.  R. 
Co.  V.  Delamore,  114  CJ.  S.,  501  (1884), 
it  was  Contended  that  upon  the  adjudi- 
cation that  a  street  railway  company 
was  bankrupt,  "  the  right  of  way  and 
tho  franchise  to  build  and  use  a  railroad 
thereon  reverted  to  the  city  of  New 
Orleans."  The  court  held  that  inas- 
much as  the  company  had  power  to 
mortgage  its  franchise,  this  franchise 
could  be  sold  at  a  bankrupt  sale,  and  the 
right  to  operate  the  road  passed  to  the 
purchaser.  The  court  held  also  that 
the  right  of  way  could  not  be  affected 
by  an  ordinance  of  the  city  granting  to 
another  company  the  right  to  use  the 
same  streets.  A  sale  of  the  alleged'right 
of  the  latter  company  on  an  execution 
may  be  enjoined.  At  a  bankrupt  sale  the 
right  of  way  may  be  purchased  by  an 
individual.  On  an  execution  sale  of  a 
street  railroad  franchise,  as  authorized 
by  statute,  an  individual  may  purchase 
and  then  operate  the  road.  "  There  is 
no  more  difficulty  in  allowing  individ- 
uals to  exercise  these  powers  than  cor- 
poratioQS,  and  the  use  of  them  for  a 
brief  period  in  no  way  interferes  with 
the  protection  of  the  franchise  in  per- 
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The  question  of  whether  a  street  railway  company  shall  pay  the 
city  for  the  right  to  construct  and  operate  its  tracks  is  a  question 
of  policy  and  not  of  law.' 

§  914.  The  rights  of  owners  of  property  adjoining  a  street  rail- 
road.—  The  rule  is  well  settled  that  the  owner  of  property  fronting 
on  a  street,  even  though  he  owns  the  fee  of  the  land  to  the  center 
of  the  street,  cannot  prevent  a  duly-authorized  horse  railroad  being 
constructed  on  the  street,  and  cannot  collect  damages  for  the  use 
of  the  street  or  for  injury  done  to  his  property  by  the  building  of 
the  railroad,  nor  can  he  enjoin  the  construction  of  the  road.^ 


petuity.  There  might  be  difficulties  in 
managing  larger  enterprises,  and  differ- 
ent rules  have  been  applied  to  them. 
But  there  are  no  difficulties  in  the  way 
of  private  management  of  a  street  rail- 
way, and  there  is  no  reason  why  the 
statute,  which  by  its  language  includes 
them,  should  be  made  to  exclude  them." 
Id. ;  McKee  v.  Grand  Rapids,  etc.,  R'y,  41 
Mich.,  274  (1879).  Where  a  city  grants 
to  a  railroad  a  right  of  way  through 
certain  streets,  the  railroad  under  its 
general  power  to  sell  its  property  may 
sell  with  that  property  the  right  of  way. 
Quincy  v.  Chicago,  etc.,  R.  R.,  94111.,  537 
(1880).    See,  also,  §  790,  siqyra. 

iFor  various  propositions  made  to 
New  York  city  in  1854  for  the  franchise 
to  operate  a  street  railway  on  Broad- 
way, see  3  Duer  Rep.,  123. 

2  Barney  v.  Keokuk,  94  XJ.  S.,  324  (1876). 
An  adjoining  property  owner  cannot 
enjoin  the  construction  of  a  horse  rail- 
road that  has  been  duly  authorized  by 
the  legislature.  Hinchman  v.  Paterson 
H.  R.  R.  Co.,  17  N.  J.  Eq.,  75  (1864).  A 
street  horse  railroad  duly  authorized 
by  law  cannot  be  enjoined  by  property 
owners.  Van  Home  v.  Newark,  etc., 
R'y,  21  Atl.  Rep.,  1034  (N.  J.,  1891).  A 
street  railway  is  legal  although  there  re- 
main only  nine  feet  on  each  side  of  the 
track  for  vehicles.  Whei-e  a  city  is  given 
authority  to  authorize  sti'eet  railways 
and  does  so,  quo  warranto  does  not  lie 
on  behalf  of  the  state  on  the  ground 
that  the  street  was  too  narrow  lor  a 
street  railway.  People  ex  rel.  Kunze  et 
aL  V.  Ft  Wayne  &  K  R'y  Co.,  52  N.  W. 


Rep.,  1010  (Mich.,  1892).  A  cable  street 
railroad  is  not  such  an  additional  servi- 
tude on  the  street  as  to  entitle  abutting 
owners  to  enjoin  its  construction  until 
they  are  paid  damages.  They  may  join 
in  a  bill  for  injunction,  but  the  injunc- 
tion will  not  lie  on  the  above  ground  nor 
on  the  ground  that  the  company  was 
not  authorized  to  make  a  certain  lease 
of  property.  Rafferty  v.  Central  Trac- 
tion Co.,  23  Atl.  Rep.,  884  (Pa.,  1892). 
"Whether  the  motive  power  of  the  cars 
be  horses,  electricity  or  a  submerged 
cable  makes  no  difference  in  the  use, 
and  no  one  of  these  modes  of  use  con- 
fers any  right  of  action  upon  the  abut- 
ting owner."  even  though  nearly  the 
whole  street  is  covered.  Id.  An  abut- 
ting property  owner  cannot  enjoin  the 
use  of  the  trolley  system  where  such  use 
has  been  regularly  authorized  by  the 
state.  Koch  v.  North,  etc.,  R'y.,  23  Atl. 
Rep.,  463  (Md.,  1892).  In  the  case  of 
Lockhart  v.  Craig  St  R'y  Co.,  21  AtJ. 
Rep.,  26  (Pa.,  1891),  the  court  said :  "  It 
cannot  be  doubted  at  this  day  that  the 
legislature  of  Pennsylvania  has  the 
power  to  authorize  the  incorporation  of 
companies  with  power  to  build  and  oper- 
ate railways  with  horses  over  the  streets 
of  cities,  with  the  authority  and  consent 
of  the  authorities  of  said  cities,  as  pro- 
vided by  section  9  of  article  17  of  the 
constitution.  And  it  is  too  late  to  say 
that  such  use  and  occupation  of  the 
streets  impose  an  additional  burden  or 
servitude  thereon  as  renders  it  necessary 
to  provide  for  compensation  therefor  to 
the  owners  of  abutting  property."    The 
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In  New  Tork  a  different  rule  prevails,  and  damages  must  be  paid 
if  the  property  owner  owns  to  the  center  of  the  street,  even  though 
the  road  is  a  street  railroad.^ 


legislature  may  authorize  the  city  au- 
thorities to  permit  street  railways  to  lay 
down  tracks  without  the  consent  of  ad- 
joining proprietors,  and  without  com- 
pensation in  damages  to  th6  owners  of 
the  soil  over  which  the  highway  is  lo- 
cated. "The  franchise  granted  to  a 
street  railway  corporation  is  not  the 
grant  of  a  right  to  appropriate  without 
compensation  an  additional  easement  in 
the  soil  of  the  street.  Nor  can  such  use 
of  the  streets,  under  proper  restrictions, 
he  considered  as  the  imposition  of  an 
additional  servitude  upon  the  land  of 
the  owner.  The  peculiar  privilege  given 
is  the  right,  not  to  acquire  land  or  an 
easement  in  land,  but  only  the  right,  so 
long  as  permitted  by  certain  municipal 
authorities,  to  lay  tracks  in  streets  al- 
ready appropriated  to  the  uses  of  public 
travel  for  the  purpose  of  facilitating 
such  travel ;  to  modify  the  public  use, 
and  change  to  some  extent  the  law  of 
the  road."  Att'y-Gen.  v.  Metropolitan 
R.  R.,  125  Mass.,  515  (1878).  The  author- 
ity to  lay  and  use  a  hoi'se  railroad  track 
in  a  public  street  is  not  a  new  servitude 
imposed  upon  the  land  for  which  the 
owners  of  the  fee  are  entitled  to  com- 
pensation, but  is  a  part  of  the  public  use 
to  which  the  land  was  originally  sub- 
jected when  taken  for  a  highway.  Elli- 
ott V.  Fair  Haven,  etc.,  R.  R.,  33  Conn., 
579  fl860).  Judge  Cooley,  in  a  dictum  in 
Grand,  etc.,  R.  R.  Co.  v.  Heisel,  38  Mich., 
63,  66  (1878),  said  that  a  street  railway 
may  be  authorized  without  compensa- 
tion being  paid  to  adjacent  property 
owners.  The  laying  down  of  rails  and 
the  running  of  cars  by  a  street  railway 
"  is  not  the  appropriation  of  the  street 
to  a  new  use,  requiring  compensation  to 
be  made  therefor  to  an  adjacent  prop- 
erty owner,  unless  he  suffei-s  some 
private  and  peculiar  injury  by  being 
deprived  of  that  free  access  to  his  prem- 
ises which  otherwise  he  would  continue 


to  have  and  enjoy."  The  fact  that  the 
adjoining  owner  cannot  back  his  wagons 
up  against  the  curb  in  order  to  unload 
goods  is  not' such  an  injury.  Hobart  v. 
Milwaukee,  etc.,  R.  R.  Co.,  37  Wis.,  194 
(1870).  A  horse-car  track  is  not  an  ad- 
ditional servitude  on  the  street,  and  an 
adjoining  owner  cannot  enjoin  its  con- 
struction until  he  is  paid  damages.  Hiss 
V.  Baltimore,  etc.,  P.  R'y  Co.,  53  Md.,  242 
(1879).  An  adjacent  property  owner  can- 
not collect  damages  by  reason  of  the 
fact  that  a  switch,  turnout  and  side- 
track are  constructed  in  front  of  his 
premises,  preventing  a  carriage  from 
standing  in  front  thereof.  Carson  v. 
Central  R.  R,  35  Cal.,  325  (1868).  An 
adjoining  property  owner  cannot  enjoin 
a  street  railway  company  from  con- 
structing a  road  on  the  street,  on  the 
ground  that  the  company  has  no  right 
to  do  so  on  that  particular  street.  The 
state  alone  can  complain.  It  was  con- 
ceded that  the  city  had  power  to  grant 
the  right  and  the  company  had  power 
to  take  it  Hovelraan  v.  Kansas  City 
Horse  R.  R,  79  Mo.,  633  (1883).  The  ad- 
joining owners  are  efititled  to  compen- 
sation where  a  street  railway  is  built  not 
in  the  center  of  the  street,  but  next  to 
the  curb.  Cincinnati,  etc.,  St.  R'y  v. 
Village  of  Cumminsville,  14  Ohio  St.,  523 
(1863).  No  new  burden  entitling  adja- 
cent owners  to  compensation.  Ransom 
V.  Citizens'  R'y,  16  S.  W.  Rep.,  416  (Mo., 
1891). 

1  The  building  and  running  of  a  street 
railway  in  New  York  state  is  held  to  be 
an  imposition  of  an  additional  burden 
on  the  land  of  the  adjoining  proprietor, 
who  owns  the  fee  to  the  middle  of  the 
street,  for  which  compensation  must  be 
made.  Craig  v.  Rochester,  etc.,  R.  R 
Co.,  39  N.  Y.,  404  (1868).  But  in  New 
York  no  compensation  need  be  paid  to 
the  adjacent  property  owner  where  the 
fee  to  the  street  is  in  the  city.     People 
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Where  a  railroad  in  the  street  is  operated  by  steam  the  adjacent 

property  owner  is  entitled  to  damages,  but  not  to  an  injunction.* 

A  street  railroad  operated  by  the  overhead  electric  system  does 


V.  Kerr,  37  N.  Y.,  188  (1863).  In  New 
York,  where  the  fee  to  the  streets  is  in 
the  city,  a  street  railway  is  not  liable  in 
damages  to  the  adjacent  property  own- 
ers, nor  can  such  owners  enjoin  the  con- 
struction of  the  road  which  has  been 
duly  authorized  by  the  city  and  state. 
Kellinger  v.  Forty-second,  etc.,  R.  R, 
50  N.  Y.,  206  (1872).  In  New  York  there 
are  two  classes  of  cases  in  regard  to 
street  railroads  and  adjoining  property 
owners.  In  the  case  Eeining  v.  New 
York,  etc.,  R.  R,  128  N.  Y.,  157,  163 
(1891),  the  court  said  as  to  these  classes 
of  cases :  "These  latter  cases,  as  will  be 
observed,  decide  that  neither  a  horse 
nor  steam  railroad  can  be  authorized  in 
streets,  the  fee  of  which  is  in  the  adja- 
cent owner,  without  his  consent,  while 
the  former  cases  hold  that  where  the 
fee  is  in  the  municipality,  horse  rail- 
roads may  be  authorized  against  the 
will  of  the  abutting  owner  and  without 
making  compensation.  The  distinction 
is  made  to  rest  on  the  location  of  the 
fee."  An  owner  of  property  cannot  re- 
cover damages  from  a  steam  railroad 
running  through  the  street,  where  the 
property  owner  does  not  own  the  fee 
of  the  street  Fobes  w  Rome,  etc.,  R,  R, 
121  N.  Y.,  505  (1890).  Owner  of  prop- 
erty may  recover  damages  for  a  nui- 
sance caused  by  a  steam  railroad  in  the 
street  Hussner  v.  Brooklyn,  etc.,  R  R 
Co.,  114  N.  Y.,  433  (1889).  As  to  ele- 
vated roads,  see  the  leading  case  of 
Story  V.  N.  Y.  El.  R  R,  90  N.  Y.,  122 
(1882).  As  to  private  injury,  see  Uline 
V.  N.  Y.  C,  etc.,  R  R,  101  N.  Y.,  98 
(1886) ;  Lahr  v.  Metropolitan,  etc.,  R'y. 
104  id.,  268  (1887). 

'Where  a  railroad  company  has  au- 
thority to  lay  its  tracks  and  operate  its 
road  on  a  public  street,  an  injunction 
will  not  lie  against  such  construction 
and  operation  at  the  instance  of  an 
abutting  property  owner.    The  remedy 


is  at  law  for  damages.  The  court  said : 
"A  court  of  equity  must  be  satisfied 
that  the  threatened  damage  is  substan- 
tial and  the  remedy  at  law  in  fact  in- 
adequate before  restraint  will  be  laid 
upon  the  progress  of  a  public  work. 
And  if  the  case  made  discloses  only  a 
legal  right  to  recover  damages  rather 
than  to  demand  compensation,  the  court 
will  decline  to  interfere."  Osborne  v. 
Missouri,  etc.,  R'y  Co.,  147  U.  S.  Rep., 
248  (1893).  Where  a  horse  railroad  uses 
steam  as  a  motive  power,  even  without 
legal  authority,  the  adjoining  owners 
may  recover  damages.  Hussner  v. 
Brooklyn,  etc.,  R  R,  114  N.  Y,  433 
(1889).  A  street  railway  operated  by 
steam  and  carrying  passengers  is  not 
an  additional  servitude  on  the  street 
unless  it  practically  monopolizes  and 
substantially  impairs  the  use  of  the 
street  An  ordinary  steam  railroad  does 
practically  monopolize  the  street  The 
fact  that  outside  of  the  city  the  railway 
cai-ries  freight  is  immateriaL  Newell  v. 
Minn.,  etc.,  R'y,  35  Minn.,  112  (1886). 
Whei'e  one  street  railway  company  has 
leased  a  part  of  its  lines  to  another  com- 
pany, and  the  latter  is  in  possession,  an 
adjoining  property  owner  objecting  to 
the  use  of  steam  on  the  road  cannot 
raise  the  objection  that  such  lease  is 
ultra  vires.  Newell  v.  Minn.,  eta,  R'y, 
35  Minn.,  112  (1886).  A  road  built 
through  a  street,  not  to  carry  freight  or 
passengers,  but  to  transfer  cars  from 
one  railroad  to  another,  imposes  an  ad- 
ditional easement  on  the  street,  and  an 
injunction  will  issue  unless  the  com- 
pany institute  condemnation  proceed- 
ings. Carli  V.  Stillwater,  etc.,  Co.,  38 
Minn.,  373  (1881).  An  elevated  railroad 
is  a  new  use  of  the  street  for  which 
abutting  property  owners  are  entitled  to 
damages.  Koch  v.  North,  etc.,  R'y,  23 
Atl.  Rep.,  463  (Md.,  1892).  A  street  rail- 
road differs  from  a  railroad  for  general 
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not  give  the  adjacent  property  owners  a  right  to  damages,  and 
they  cannot  enjoin  the  construction  of  such  a  road.^ 

The  owner  of  property  abutting  on  the  highway  cannot  enjoin 
the  construction  of  the  road.  His  remedy,  if  he  has  any,  is  at  law 
for  damages.^ 

It  is  a  matter  of  doubt  whether  an  adjacent  property  owner 


traffic  in  the  use  and  not  in  the  motor 
power.  A  railroad  propelled  by  steam 
may  still  be  a  street  railroad  and  impose 
no  additional  servitude  on  the  streets, 
and  may  be  authorized  by  a  munici- 
pality under  its  charter  powers.  Will- 
iams V.  City,  etc.,  E'y,  41  Fed.  Eep.,  556 
(1890).  Where  the  street  railway  may, 
when  duly  authorized  so  to  do,  lower 
the  grade  of  its  tracks,  an  adjoining- 
property  owner  cannot  complain.  The 
fact  that  the  company  may  and  intends 
to  use  steam  as  a  motor  does  not  change 
the  rule.  Briggs  v.  Horse  R  R.,  79  Me., 
363  (1887).  An  adjacent  property  owner 
cannot  enjoin  a  street  railway  company 
on  the  ground  that  its  charter  is  invalid, 
unless  his  property  rights  are  afEected. 
Nichols  V.  Ann  Arbor,  etc.,  St.  R'y,  49 
N.  W.  Rep.,  538  (Mich.,  1891).  Concern- 
ing the  statute  in  Wisconsin  relative  to 
damages  to  abutting  property  owners, 
see  Sinnott  v.  Chicago  &  N.  W.  R'y, 
50  N.  W.  Rep.,  1097  (Wis.,  1893). 
As  to  compensation  to  adjacent  prop- 
erty owners  where  a  railroad  runs 
through  a  street,  see  Dill,  on  Munic. 
Corp.  (3d  ed.),  §  735.  A  railroad  occupy- 
ing a  street  with  the  consent  of  the 
municipality  is  nevertheless  liable  to 
adjacent  property  owners.  Denver,  etc., 
R'y  V.  Bourne,  16  Pac.  Rep.,  839  (Col., 
1888).  That  a  railroad  operated  in  a 
street  may  be  a  nuisance,  see  Thompson 
V.  Penn.  R.  R.,  14  Atl.  Rep.,  897  (N.  J., 
1888).  In  general  see,  also,  Daly  v. 
Georgia,  etc.,  R.  R.,  7  S.  E.  Rep.,  146 
(Ga.,  1888).  Injunction  does  not  lie  to 
restrain  a  railroad  company  fi-om  laying 
its  track  in  the  street  New  Albany,  etc., 
R.  R  V.  O'Daily,  13  Ind.,  551  (1859). 

iLockhart  v.   Craig  St.  R'y  Co.,  139 
Pa.  St,  419  (1891) ;  Taggart  v.  Newport 


St  R'y  Co;,  16  R  I.,  668  (1890);  Rafferty 
V.  Central  Traction  Co.,  33  Atl.  Rep,, 
884  (Pa.,  1893);  Halsey  v.  Rapid  Transit 
R'y  Co.,  47  N.  J.  Eq.,  380  (1890) :  Detroit 
City  R'y  v.  Mills,  85  Mich.,  634  (1891) ; 
Koch  V.  North  Avenue  R'y  Co.,  33  Atl. 
Rep.,  463  (Md.,  1892);  Williams  v.  City 
Electric  St  R'y  Co.,  41  Fed.  Rep.,  556 
(1890);  Gauss,  etc.,  Co.  v.  St  Louis,  etc., 
R'y,  20  S.  W.  Rep.,  658;  147  U.  S.,  356; 
Booth  on  Street  R'y  Law,  §  83,  citing 
many  cases.  A  telephone  company  has 
no  cause  of  action  against  an  electric 
street  railway  although  the  current  of 
electricity  of  the  street  railway  inter- 
feres with  the  operation  of  the  tele- 
phone current  Hudson,  etc.,  Tel.  Co. 
V.  Watervliet  etc.,  R'y,  135  N.  Y..  393 
(1893).  Although  the  overhead  trolley 
electric  wire  interferes  through  its 
ground  current  with  telephone  wires 
the  latter  cannot  be  the  cause  of  com- 
plaint, even  though  ,they  were  con- 
structed first  Cincinnati,  etc.,  R'y  v. 
City,  etc.,  Assoc,  27  N.  E.  Rep.,  890 
(1891).  An  electric  street  railvi-fty  does 
not  impose  an  additional  servitude  on 
the  street  for  which  adjoining  owners 
may  demand  compensation.  Du  Bois, 
etc.,  R'y  V.  Buffalo,  etc.,  R'y,  11  R'y  & 
Corp.  L.  J.,  6  (Com.  PI.  Pa.,  1891).  An 
abutting  property  owner  owning  the 
fee  to  the  middle  of  the  street  may  en- 
join the  erection  of  poles  for  the  trolley 
system  under  an  ordinance  not  author- 
ized by  statute.  State  v.  Inhabitants, 
etc.,  33  Atl.  Rep.,  281  (N.  J.,  1893). 

2Lockhart  v.  Craig  St  R'y  Co.,  139 
Pa.  St,  419  (1891);  Osborn  v.  Missouri  P. 
R'y,  147  U.  S.,  248;  Williams  v.  City 
Electric  St  R'y  Co.,  41  Fed.  Rep.,  556 
(1890);  Detroit  City  R'y  v.  Mills,  85 
Mich.,  634  (1891). 
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may  recover  damages  where  the  street  railway  changes  the  grade 
of  the  street.  The  rule  seems  to  be  that  he  cannot,  and  this  is  in 
accord  with  the  old  rule  concerning  changes  in  the  grade  of 
streets.^  Sometimes  the  statutes  prescribe  that  the  consent  of  a 
certain  proportion  of  the  adjacent  property  owners  must  be  ob- 
tained before  a  street  railroad  can  be  built." 

§  915.  Poivers  wJiicli  a  street  railroad  possesses  —  General  stat- 
utes apply  to  street  railroads —  Condemning  land  —  Doiible  trades, 
su-itches,  etc. —  Use  of  electricity,  cable,  etc. —  Crossing  a  steam 
railroad. —  "Where  there  is  no  statute  in  a  state  relative  to  the 
powers  of  street  railroads,  the  courts  hold  that  they  have  the  same 
powers  that  are  given  by  statute  to  steam  railroads.' 


1 A  street  railway  is  not  liable  to  ad- 
joining property  owners  for  cutting 
down  the  grade  of  the  street  where  it 
acts  for  the  city  in  that  respect.  Inter- 
state, etc.,  R'y  V.  Early,  26  Pac.  Rep., 
433  (Kan.,  1891).  An  adjacent  property 
owner  is  entitled  to  compensation  whore 
a  street  railway  makes  cuts  and  fills  in 
the  road.  A  steam  street  railway  is  an 
additional  burden  on  the  land.  Nichols 
V.  Ann  Arbor,  etc.,  St  R'y,  49  N.  W. 
Rep.,  538  (Mich.,  1891). 

2  Where  the  statute  requires  the  as- 
sent of  the  adjoining  property  owners, 
the  assent  to  a  single  track  is  not  an  as- 
sent to  a  double  track,  and  the  con- 
struction of  a  double  track  may  be  en- 
joined by  a  property  owner.  Roberts 
V.  Easton,  19  Ohio  St,  78  (1869).  Where 
the  consent  of  a  proportion  of  the  ad- 
joining property  owners  is  required,  the 
city  may  consent  for  a  park.  The  city's 
consent  once  given  cannot  be  with- 
drawn, the  road  having  been  con- 
structed. Paterson,  etc.,  R.  R  v.  Mayor, 
34  N.  J.  Eq.,  158  (1873).  The  act  requir- 
ing the  consent  of  adjoining  property 
owners  in  Ohio  was  repealed.  State  v. 
Bell,  34  Ohio  St.,  194  (1877).  "Where 
the  grant  of  the  right  of  way  on  said 
streets  was  accepted  by  the  said  com- 
pany, and  more  than  three  miles  of 
road  actually  constructed,  the  right  of 
way  on  all  of  said  streets  became  a 
vested  right  which  could  not  be  im- 
paired or  taken  away  by  legislative  en- 


actment" After  part  of  the  road  is 
constructed  the  legislature  cannot  pro- 
vide that  the  consent  of  adjoining  prop- 
erty owners  must  be  obtained  before 
the  rest  can  be  constructed.  Hovel- 
man  V.  Kansas  City  R.  R.,  79  Mo.,  632 
(1883).  Although  the  statutes  require 
the  assent  of  a  certain  proportion  of  ad- 
joining property  owners  to  the  grant- 
ing of  street  railway  rights,  yet  this  is 
not  necessary  to  the  renewal  of  those 
rights  by  the  city  or  the  enlargement  of 
those  rights  so  as  to  allow  the  use  of 
electricity.  Pelton  v.  East  Cleveland  R. 
R.,  33  Weekly  Law  Bull.,  67  (Cleveland, 
1889).  In  New  York,  as  long  ago  as 
1854,  the  legislature  prescribed  that  no 
street  railroad  should  be  built  except 
upon  the  consent  of  a  majority  in  in- 
terest of  the  abutting  property  owners. 
Laws  1854,  ch.  140.  This  provision  was 
embodied  in  the  constitution  of  the 
state  in  1874,  except  that  three  commis- 
sioners appointed  by  the  court  might 
give  aconsent  in  place  of  the  consent 
of  the  abutting  property  owners.  See. 
also,  p.  1557,  n.  1. 

'  A  general  act  applicable  to  railroads 
is  applicable  to  street  railroads.  Chicago 
V.  Evans,  24  111.,  53  (1860).  See,  also, 
§  912,  supra.  The  terms  railroad  and 
railway  are  synonymous,  and  have  no 
distinct  and  independent  meaning  in 
themselves;  and  when  either  of  the 
words  is  used  in  a  statutory  or  constitu- 
tional provision,  and  the  context  is  with- 
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"Where  the  statutes  authorize  railroads  to  consolidate  or  mort- 
gage their  property,  a  street  railroad  comes  within  the  meaning  of 
the  statute ; '  but  a  general  statute  reducing  railroad  rates  does 
not  apply  to  street  railroads.^ 

A  street  railroad  cannot  condemn  land  under  the  statutes  author- 
izing railroads  to  do  so.'  The  extent  of  a  street  railway  company's 
right  to  lay  down  single  or  double  tracks,  freight  tracks,  switches, 
etc.,  depends  upon  the  words  of  the  grant.*    A  street  railroad  has 


out  indication  that  a  particular  kind  of 
I'oad  is  intended,  the  provision  will  be 
held  applicable  to  every  species  of  road 
embraced  in  the  general  sense  of  the 
word  used.  A  statute  authorizing  the 
lease  of  railroads  applies  also  to  street 
railroads.  EafEerty.  v.  Central  Traction 
Co.,  23  Atl.  Rep.,  884  (Pa.,  1892).  The 
word  railway,  as  used  in  the  Pennsyl- 
vania constitution,  applies  to  street  rail- 
ways, while  the  word  railroad  applies  to 
steam  railroads.  Hence  the  prohibition 
against  the  consolidation  of  competing 
lines  does  not  apply  to  street  railways. 
Montgomery's  Appeal,  20  Atl.  Rep.,  Ii99 
(Pa.,  1890).  The  crossing  of  one  road  by 
another  does  not  constitute  a.  taking  of 
the  property  of  the  latter.  Brooklyn, 
etc.,  R  R  V.  Brooklyn,  etc.,  R  R,  33 
Barb.,  420  (1861). 

1  In  the  Matter  of  Washington,  etc., 
R  R,  115  N.  Y.,  443  (1889).  A  general 
act  relative  to  the  uniting  of  railroads 
applies  to  horse  railroads  as  well  as 
steam  railroads.  The  court  will  not  en- 
join the  passage  of  an  ordinance  which 
will  be  useless  even  if  passed.  City  of 
Chicago  V.  Evans,  34  111.,  52  (1860).  Un- 
der the  general  statutes  authorizing 
every  corporation  to  mortgage  its  real 
personal  pi'operty,  a  street  I'ailway  com- 
pany may  mortgage  its  street  railway. 
Hovelman  v.  Kansas  City  H.  R  R,  79 
Mo.,  683  (1883).  In  the  case  of  People 
V.  Brooklyn,  etc.,  R  R,  89  N.  Y.,  75 
(1883),  the  New  York  court  of  appeals 
applied  to  street  railroads  a  general 
statute  authorizing  "  railroad  "  corpora- 
tions to  make  leases  of  their  property. 
Where  a  stockholder  in  a  street  railway 
starts  suit  to  set  aside  an  illegal  consol- 


idation with  another  company  fraudu- 
lently brought  about  by  the  officers,  the 
latter  company  being  insolvent  and  the 
former  liable  to  become  so,  a  cause  of 
action  is  stated  and  a  receiver  may  be 
appointed.  Becker  v.  Directors,  etc.,  15 
S.  W.  Rep.,  1094  (Tex.,  1891). 

2  A  general  act  reducing  rates  is  not 
construed  so  as  to  apply  to  street  rail- 
ways. Where  paper  money  depreciates 
the  currency,  a  street  railway  may 
charge  six  instead  of  five  cents,  although 
the  latter  is  the  price  fixed  in  its  grant 
Moneypenny  v.  Sixth  Ave.  R.  R,  7  Rob., 
328  (1865). 

'A  street  railroad  company  in  New 
York  has  nd  power  to  accjuire  a  right  of 
way  through  private  property.  It  must 
confine  itself  to  the  streets.  Matter  of 
South  Beach,  etc.,  R  R,  119  N.  Y.,  141 
(1890).  A  street  railway  company  can- 
not condemn  land  under  the  general 
statute  authorizing  railroads  so  to  do. 
Thomas,  etc.,  Co.  v.  Siaion,  25  Pac.  Rep., 
147  (Oreg.,  1890).  A  city  council  has  no 
power  to  condemn  land  for  a  street  for 
the  express  purpose  of  giving  a  railroad 
company  the  use  of  the  street  in  such  a 
manner  as  to  exclude  all  other  travel 
therefrom.  Ligare  v.  City  of  Chicago, 
38  N.  E.  Rep.,  934  (111.,  1891).  Ejectment 
lies  to  recover  land  which  a  city  and  n 
street  railway  occupied  without  the 
consent  or  acquiescence  of  the  owner. 
Green  V.  Taconia,  51  Fed.  Eep.,  623  (1892). 
A  street  railway  authorized  to  cross 
steam  railroads  may  enjoin  the  latter 
from  tearing  up  the  street  railway  tracks. 
Du  Bois,  etc.,  R'y  v.  Buffalo,  etc.,  R'y,  11 
E'y  &  Corp.  L.  J.,  6  (Com.  PI.  Pa.,  1891). 

■•A  street  railway   company  having 
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implied  power  to  use  horses  or  electricity,  but  it  cannot  change 
from  horses  to  a  cable  or  to  electric  power  unless  expressly  author- 
ized so  to  do.' 


power  to  construct  a  double  track  may 
at  any  time  subsequent  to  the  construc- 
tion of  a  single  track  put  in  the  double 
track.  People's  Pass.  E'y  v.  Baldwin,  37 
Leg.  Intell.,  424  (Com.  P).,  1880).  If  a 
street  railway  has  power  to  construct  a 
single  or  double  track,  it  may  lay  a 
single  track  and  subsequently  take  it  up 
and  lay  a  double  track.  Eansom  v. 
Citizens'  R'y,  16  &  W.  Eep.,  416  (Mo., 
1891).  The  fact  that  the  company  has 
laid  its  track  slightly  nearer  the  curb 
than  the  ordinance  prescribes  is  not  suf- 
ficient ground  for  a  court  of  equity  to 
interfere  upon  an  information  filed  by 
the  attorney-general.  Attorney-General 
V.  Metropolitan  E.  R,  125  Mass.,  515 
(1878).  A  city  after  granting  the  right 
to  a  street  railway  company  to  lay  down 
a  double  track  cannot  confine  the  com- 
pany to  a  single  track.  "  The  ordinance 
constitutes  a  contract  whereby  defend- 
ant is  sscured  in  the  exercise  of  the 
powers  conferred  therein.  If  it  had  not 
'  this  efifect  the  defendant  would  have  no 
security  that  its  property  would  be  de- 
stroyed by  unfriendly  legislation  by  the 
city  council.  The  law  will  secure  to  de- 
fendant the  exercise  of  all  the  powers 
conferred  by  the  ordinance."  The  city 
cannot,  without  the  consent  of  the  de- 
fendant, change  the  terms  of  the  con- 
tract entered  into  by  the  ordinance,  nor 
abrogate  or  nullify  it  City  of  Burling- 
ton V.  Burlington  St  R'y,  49  Iowa,  144 
(1878).  Street  railways  in  Pennsylvania 
are  known  as  "  passenger  railways  "  and 
are  so  distinguished  from  a  "  railroad." 
The  former  have  no  power  to  carry 
freight,  or  to  lay  down  tracks  suitable 
for  freight  Commonwealth  v.  Central 
Pass.  R'y,  52  Pa  St,  506  (1866).  A  loop 
line  may  be  authorized.  It  is  not  neces- 
sary that  the  cars  run  both  ways  on  a 
street  Brown  v.  Duplessis,  etc.,  14  La. 
Ann.,  842  (1859).  A  street  railway  com- 
pany in  laying  its  tracks  may  use  the 


cobble-stones  of  the  pavement  which  it 
takes  up.  Philadelphia  v.  Empire,  etc., 
R'y,  3  Brew.,  547  (1869).  The  right  to 
lay  down  a  track  between  two  points 
does  not  give  the  right  to  lay  down 
tracks  in  more  than  one  street  between 
those  points.  No  one  except  the  com- 
pany owning  the  tracks  has  a  right  to 
use  street  railway  tracks  for  street  cars. 
Brooklyn,  etc.,  R  R  u  Brooklyn,  etc., 
R  R,  33  Barb.,  858  (1860).  The  laying 
of  a  third  broad  gauge  rail  by  a  narrow 
gauge  street  railway  will  not  be  en- 
joined at  the  instance  of  a  property 
owner.  Denver,  etc.,  R'y  v.  Barsaloux,  25 
Pac.  Rep.,  165  (Colo.,  1890).  The  right 
of  a  street  railway  company  to  con- 
struct switches,  double  tracks  and  turn- 
outs is  one  of  the  prolific  sources  of 
litigation  between  the  company  and  the 
city.  Switches  and  sidings  may  be 
constructed  after  the  time  for  the  con- 
struction of  the  road  has  expired.  Pot- 
terville  t;.  People's  R'y,  37  Atl.  Rep.,  900 
(Pa.,  1893).  The  right  to  construct  a 
railway  gives  also  the  right  to  construct 
turnouts  and  switches,  after  the  usual 
application  to  the  city.  Mayor,  etc.,  v. 
Houston,  etc.,  Co.,  19  S.  W.  Rep.,  786 
(Tex.,  1893).  The  charter  right  of  a. 
street  railway  company  eastwardly  and 
westwardly,  with  a  right  to  construct 
branches  "  through  any  of  the  streets," 
is  construed  strictly,  and  after  twenty- 
eight  years  will  not  be  held  to  allow;the 
construction  of  a  north  and  south  road. 
Junction,  etc.,  Co.  v.  Williamsport,  etc., 
Co.,  26  Atl.  Rep.,  295  (Pa..  1893). 

•  A  street  railroad  company  whose 
charter  forbids  the  use  of  steam  as  a 
motive,  power  cannot  change  from 
horses  to  a  cable  except  by  legislative 
authority.  People  v.  Newton,  48  Hun, 
477  (1888);  aff'd,  112  N.  Y.,  396.  The 
legislature  may  authorize  a  street  i-ail- 
way  to  change  from  horse  to  cable 
power  without  requiring  the  consent  of 
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Where  a  street  railroad  is  authorized  to  operate  by  any  mechan- 
ical or  other  power  except  steam,  it  may  adopt  electricity  as  a 
motive  power,  even  though  electricity  as  a  motive  power  was  dis- 
covered subsequently  to  the  statute.  The  fact  that  the  company 
has  used  horses  for  a  long  time  does  not  preveht  its  changing  to 
electricity.  The  city  may  consent  to  the  use  under  a  general 
power  authorizing  the  city  to  regulate  the  use  of  the  streets  by 
railways.' 


the  municipal  authorities,  even  though 
the  constitution  requires  the  consent 
of  the  municipal  authorities  to  the  lay- 
ing down  of  tracks.  Matter  of  Third 
Ave.  R.  R.,  121  N.  Y.,  536  (1890).  A 
street  railway  company  with  no  specifi- 
cations in  its  charter  as  to  the  mode  of 
propulsion  may  use  electricity  and  may 
erect  poles  for  that  purpose.  Halsey  v. 
Rapid,  etc.,  St.  R'y,  20  Atl.  Rep.,  859 
(N.  J.,  1890).  Where  an  electric  rail- 
way seeks  to  enjoin  parties  moving  a 
house  from  blocking  the  tracks  the  de- 
fendants cannot  attack  the  company's 
right  to  use  electricity.  Williams  v. 
Citizens'  R'y,  39  N.  E.  Rep.,  408  (Ind., 
1891).  Although  suit  is  brought  to  for- 
feit a  street  railway  franchise  for  using 
electi'ic  power  without  authority,  the 
legislature  may  cure  the  defect  of 
power.  To  forfeit  for  not  commencing 
work  within  a  year  the  pleading  must 
allege  when  the  work  was  commenced. 
People  V.  Los  Angeles,  etc.,  R'y,  27  Pac. 
Rep.,  673  (Cal.,  1891). 

>  Hudson,  etc.,  Tel.  Co.  v.  Watervliet, 
etc.,  R'y,  135  N.  Y.,  393  (1893).  An  ordi- 
nance authorizing  the  laying  of  horse 
railroad  tracks  is  sufficient  to  lay  an 
electric  track.  Although  a  street  rail- 
way lays  a  double  track  where  it  has 
the  right  to  lay  only  a  single  track,  this 
does  not  justify  the  cutting  of  the  elec- 
tric wires.  The  stringing  of  a  wire 
along  the  street  is  not  an  interference 
with  the  rights  of  adjacent  property 
owners.  A  company  stringing  wires 
without  authority  cannot  obtain  an  in- 
junction against  property  owners  cut- 
ting the  wires.  Paterson,  etc.,  Co.  u 
Gfrundy,  26  Atl.  Rep.,  788  (N.  J.,  1893). 


An  ordinance  which  gives  power  to  a 
street  railway  company  to  equip  its  lines 
with  the  electric  system  is  sufficient  au- 
thority for  the  lessee  of  the  company  to 
do  the  same.  Reeves  v.  Continental  R'y 
Co.,  25  Atl.  Rep.,  516  (Pa.,  1893).  The 
grant  of  authority  by  a  city  to  a  com- 
pany to  erect  poles  for  the  trolley  sys- 
tem should  be  by  ordinance  and  not 
by  resolution.  State  v.  Mayor,  etc.,  23 
Atl.  Rep.,  284  (N.  J.,  1892).  A  lessee 
company  having  power  to  lay  a  cable 
on  streets  on  which  a  passenger  rail- 
way has  been  constructed  has  power  to 
lay  a  cable  on  streets  upon  which  the 
lessor  passenger  company  has  power  to 
lay  tracks.  Raflferty  v.  Central  Traction 
Co.,  23  Atl.  Rep.,  884  (Pa.,  1893).  Power 
of  a  municipality  to  authorize  "horse 
and  steam  railroads "  gives  power  to 
authorize  an  electric  railway.  Buckner 
V.  Hart,  53  Fed.  Rep.,  835  (1892).  If  the 
charter  of  the  company  provides  that  it 
may  use  any  mode  of  propulsion  that 
does  not  involve  the  use  of  overhead 
wii'es,  it  cannot  use  such  wires.  Farrell 
V.  Winchester  Ave.  R.  R.,  23  Atl.  Rep., 
757  (Conn.,  1891),  holding  also  that  an 
abutting  property  owner  might  enjoin 
such  use.  A  statute  empowering  mu- 
nicipalities to  authorize  the  use  of  elec- 
tric motors  on  street  car  lines  does  not 
sustain  an  ordinance  authorizing  the 
construction  of  poles  for  the  trolley  sys- 
tem. State  V.  Inhabitants,  etc.,  23  Atl. 
Rep.,  281  (N.  J.,  1892).  An  adjacent 
property  owner  cannot  question  the 
right  of  the  company  to  use  electricity 
as  a  motive  power.  Detroit  City  R'y  v. 
Mills,  85  Mich.,  634. 
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Where  a  street  railroad  has  power  to  lay  tracks  in  a  street,  it 
has  power  to  cross  the  tracks  of  a  steam  railroad  which  cross  the 
street.*  ' 

§  916.  Eight  of  one  street  railroad  to  run  over  the  trades  of  an- 
other.—  One  street  railroad  has  no  right  to  run  over  the  tracks  of 
another  street  railroad  except  by  consent  or  by  reason  of  a  statute, 
and  in  the  latter  case  compensation  must  be  paid.*  But  the  legis- 
lature, under  its  power  of  eminent  domain,  may  authorize  one  com- 
pany to  run  its  cars  over  the  tracks  of  another  company  upon  pay- 
ing compensation.     Such  statutes  are  now  quite  common.' 


1  Booth  on  street  E'y  Law,  §  109,  n. 
A  preliminary  injunction  against  a 
Bteatn  railroad  interfering  with  the  lay- 
ing of  a  street  railway  track  across  the 
tracks  of  the  former  should  not  he 
granted  where  the  former  sets  up  that 
it  has  occupied  the  ground  for  more 
than  twenty  years,  that  it  was  a  part  of 
the  yard  for  making  up  trains,  that  the 
fitreet  railway  company  was  not  valid, 
and  that  other  and  safer  points  of  cross- 
ing were  available.  Calvert  et  ah  v. 
State,  53  N.  W.  Rep.,  687  (Neb.,  1893). 
In  Pennsylvania  by  statute  a  court  of 
equity  may  enjoin  a  street  railway  com- 
pany from  crossing  a  steam  railroad  at 
grade.  Pennsylvania  R.  Co.  v.  Brad- 
dock,  etc.,  E'y  Co.,  35  Atl.  Eep.,  780  (Pa., 
1893).  A  court  of  equity  will  not  inter- 
fere with  the  crossing  of  a  public  high- 
way by  a  railroad  and  the  mode  of  such 
crossing  except  in  serious  cases.  The 
ordinary  re.medies  for  a  nuisance  should 
he  resorted  to.  Inhabitants,  etc.,  v.  Port 
Reading  R  R.,  23  Atl,  Eep.,  137  (N.  J., 
1891). 

2  Metropolitan  R.  R.  Co.  v.  Quincy  E 
E.  Co.,  94  Mass.,  263  (1866).  One  street 
railway  company  has  no  right  to  run 
its  cars  over  another  street  railway. 
Brooklyn,  etc.,  E.  E.  v.  Brooklyn  City 
E  E.,  33  Barb.,  358.  In  the  case  of 
Fidelity,  etc.,  Co.  v.  Mobile  St  E'y  Co., 
53  Fed.  Eep.,  687  (1892),  the  court  held 
that  the  use  of  Ave  blocks  of  the  road- 
bed of  a  street  railway  in  the  hands  of 
a  receiver  by  another  street  railway 
company  materially  impairs  the  just  en- 
joyment of  the  property,  and  will  be 


enjoined  at  the  instance  of  the  receiver. 
The  court  said  that  "  One  public  corpo- 
ration cannot  take  the  franchises  of  an- 
other public  corporation  in  actual  use 
by  it,  unless  expressly  authorized  to  do 
60  by  the  legislature,  and  then  only  by 
proper  legal  proceedings  of  condemna- 
tion.'' The  court  held,  however,  that 
the  erection  of  poles  and  wires  for  an 
electric  railway  did  not  interfere  with 
the  rights  of  a  street  railway  already  in 
operation  upon  that  street  Where  a 
bridge  company  has  allowed  street-car 
tracks  to  be  constructed  over  the  bridge, 
the  bridge  company  cannot  then  pro- 
hibit the  use  of  the  bridge  for  street 
ciivs,  but  it  may  charge  a  reasonable 
sum  for  each  passenger  carried.  Cov- 
ington, etc.,  Bridge  Co.  v.  South  Coving- 
ton, etc.,  E'y  Co.,  19  S.  W.  Eep.,  403 
(Ky.,  1893). 

'  The  right  of  a  street  railway  com- 
pany to  operate  its  road  is  a  property 
right  which  may  be  condemned  under 
the  power  of  eminent  domain.  The 
legislature  may  authorize  one  company 
to  run  over  the  tracks  of  another  com- 
pany upon  paying  compensation  there- 
for. Sixth  Ave.  E  E  Co.  v.  Kerr,  72 
N.  Y.,  330  (1878);  Matter  of  Kerr,  42 
Barb.,  119.  Cf.  Second,  etc.,  E'y  v. 
Green,  etc.,  E'y,  3  Phil.,  430  (1859).  In 
California  street  railroads  may  use  each 
others'  tracks  for  five  blocks,  each  pay- 
ing its  share  of  the  cost  of  construction. 
Pacific  E'y  v.  Wade,  37  Pac.  Eep.,  768 
(Cal.,  1891).  Wliere  by  statute  one  com- 
pany has  the  right  to  run  over  the 
tracks  of  anothei-,  this  right  cannot  be 
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"Where  the  consent  of  the  municipality  is  required  by  the  legis- 
lature upon  such  conditions  as  the  former  might  prescribe,  and 
such  consent  was  given  on  condition  that  the  city  might  grant  the 
right  to  other  companies  to  use  the  tracks  on  the  payment  of  a 
compensation  to  be  fixed  by  a  majority  of  three  persons,  two  being 
city  officials  and  one  the  president  of  the  company,  the  city  may 
authorize  a  new  company  to  put  in  the  trolley  system  and  oper- 
ate its  cars  over  the  lines  of  the  old  company,  even  though  some 
trouble  and  disturbance  are  caused  in  putting  in  the  plant.*     ' 


tost  or  forfeited  by  the  act  of  the  city 
common  council.  Jersey  City,  etc., 
H.  R.  R  ^Co.  V.  Jersey  City  &  B.  R  R. 
Co.,  31  N.  J.  Eq.,  550  (1870).  After 
plaintiff,  a  street  railway  company,  had 
received  its  charter  and  established  its 
road,  the  legislature  granted  the  city  a 
new  charter,  which  provided  that  any 
street  railroad  company  should  have 
\  \  the  right  to  run  its  cars  over  the  track 
of  any  other  street  railroad  company 
on  payment  of  a  just  compensation  for 
the  use  thereof  imder  such  regulations 
as  the  city  should  prescribe,  and  the 
city  was  required  to  pass  the  ordinances 
necessary  to  carry  the  provisions  into 
effect  Plaintiff  afterwards  accepted 
from  the  city  additional  franchises, 
and  agreed  to  conform  to  any  ordi- 
nance then  existing  or  thereafter  to  be 
passed  enforcing  the  charter.  Held, 
that  plaintiff  conceded  the  right  of  other 
street  railroad  companies  to  use  its 
tracks  on  payment  of  just  compensa- 
tion, and  became  subject  to  an  ordi- 
nance subsequently  passed  providing 
the  mode  of  ascertaining  the  compensa- 
tion. St  Louis  R  Co.  V.  Southern  R'y 
Co.,  15  S.  W.  Rep.,  1013 -(Mo.,  1891). 
Though  a  corporation  is  given  an  ex- 
clusive right  to  streets,  yet  a  new  cor- 
poration may  be  authorized  to  use  the 
streets  on  giving  compensation  to  the 
old  company.  It  amounts  to  an  exer- 
cise of  the  power  of  eminent  domain. 
Philadelphia,  etc.,  Co.'s  Appeal,  102 
Pa.  St,  133  (1883).  Article  10,  section  6, 
of  the  charter  of  St  Louis  provides  that 
"  any  street  railroad  company  shall  have 
the  right  to  run  its  cars  over  the  track 


of  any  other  street  railroad  company  on' 
payment  of  just  compensation  for  the 
use  thereof  under  such  rules  and  regu- 
lations as  may  be  prescribed  by  ordi- 
nance; and  it  shall  be  the  duty  of  the' 
municipal  assembly  to  immediately  pass 
such  ordinances  as  may  be  necessary  tO' 
carry  this  provision  into  effect"  Held,. 
that  an  ordmance  having  been  passed 
giving  the  right  to  u9e  tracks,  the  only- 
thing  necessary  to  perfect  the  right  was 
to  have  the  "just  compensa:tion "  as- 
certained, as  provided  by  ordinance. 
Proceedings  under  an  ordinance  pro- 
viding that  when  the  right  to  use  the 
traijks  of  one  company  has  been  granted 
to  another  company,  and  the  two  can- 
not agree  as  to  compensation,  it  shall  be 
determined  by  commissioners  appointed' 
by  the  mayor,  do  not  involve  the  exer-- 
cise  of  the  right  of  eminent  domain. 
Under  said  article  10,  section  6,  of  the 
charter  of  St  Louis  the  city  has  the 
power  to  make  rules  and  regulations, 
not  only  for  running  the  cars  of  one 
company  over  the  tracks  of  another,  but 
also  for  ascertaining  the  compensation 
to  be  paid  therefor.  Union  Depot  R 
Co.  V.  Southern  R'y  Co.  et  al;  16  S.  W. 
Rep.,  920  (Mo.,  1891).  See,  also,  on  this 
point,  St  Louis  R  Co.  v.  Southern  R'y 
Co..  id..  960. 

1  North  Bait,  etc.,  R'y  v.  North  Ave. 
R'y,  33  Atl.  Rep.,  466  (Md.,  1893).  A  pro- 
vision in  the  ordinances  that  other  com- 
panies shall  be  allowed  to  use  tracks 
constructed  under  it  does  not  apply  to 
tracks  laid  even  subsequently  on  an- 
other right  of  way.  Chicago,  etc.,  R'y 
V.  Kansas  City,  etc,  R  R,  53  Fed.  Rep., 
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§  917.  Bights  of  a  street  railroad  relative  to  its  daily  operation. — 
A  street  railroad  has  a  prior  right  to  the  use  of  its  tracks,  and  per- 
sons, carriages,  wagons,  stages,  etc.,  must  leave  the  tracks  when  a 
car  is  obstructed  by  them.^  If  the  legislature  reduces  the  fare,  a 
traffic  contract  affected  by  the  reduction  may  be  rendered  void.^ 
The  charter  will  not  be  forfeited  for  failure  to  operate  for  a  few 
days.'  Regulations  concerning  tickets  are  governed  by  substan- 
tially the  same  rules  as  steam  railroads.* 

§918.  LiaMlity  for  negligence,  etc. — ^The  rules  of  liability  of  a 
street  railroad  for  damages  for  accidents  due  to  the  negligence  of 
the  company  and  its  employees  do  not  come  within  the  scope  of 

178  (1892).  CompeDsation  must  be  paid 
by  one  company  for  running  over  the 
tracks  of  another  company  even  though 
the  ordinances  give  the  right  to  one  to 
run  over  the  other.  The  material  placed 
in  the  street  by  a  street  railway  com- 
pany is  the  private  property  of  the  com- 
pany. An  ordinance  may  specify  the 
mode  in  whieli  compensation  shall  be 
fixed,  but  cannot  arbitrarily  fix  the 
amount  Canal,  etc.,  R  R  v.  Orleans  R 
R,  10  S.  Eep.,  389  (La.,  1891).  Where 
the  city  charter  authorizes  it  to  allow 
one  street  railroad  company  to  run  its 
cars  over  the  tracks  of  another  company, 
the  city  may  authorize  the  running  of 
electric  cars  by  the  former  company 
over  the  tracks  of  the  latter.  Canal,  etc., 
R  R.  V.  Crescent,  etc.,  R  R,  10  S.  Eep., 
888  (La.,  1893). 

'  If  a  heavy  truck  refuses  to  make 
way  on  street  railway  tracks  for  a  car, 
the  driver  is  liable  to  indictment  The 
right  to  lay  down  and  use  the  tracks  is 
a  franchise.  Commonwealth  v.  Temple, 
HO  Mass.,  69  (1859).  Or  he  may  be  liable 
under  a  city  ordinance.  Sta.te  v.  Foley, 
31  Iowa,  527  (1871).  Other  vehicles  may 
drive  upon  or  across  a  street  railway 
track  even  though  other  parts  of  the 
street  are  clear.  Adolph  v.  Central 
Park,  etc.,  R  R  Co.,  65  N.  Y.,  554  (1875). 
A  statute  on  the  law  of  the  road  and 
public  stages  relative  to  turning  out  for 
a  passing  vehicle  does  not  apply  to  street 
railroads.  WhitaUer  v.  Eighth,  etc.,  R 
R,  51  N.  Y.,  295  (1873).  Other  vehicles 
may  drive  on  the  tracks  but  must  give 


a  preference  to  the  street-cars.  Adolph 
V.  Central  Park,  etc.,  R  R,  65  N.  Y.,  554 
(1875);  S.  C,  76  N.  Y.,  530  (1879).  A 
street  railway  company  may  enjoin  a 
coach  line  from  using  the  tracks  of  the 
former  to  the  obstruction  of  the  cars  of 
the  former.  Citizens'  Coach  Co.  v.  Cam- 
den, etc.,  R  R  Co.,  83  N.  J.  Eq.,  266 
(1880).  Street-cars  have  no  superior 
right  of  way  at  street  crossings.  O'Neil 
V.  Dry  Dock,  etc.,  R  R,  129  N.  Y.,  125 
(1891). 

2  Although  two  railroads  by  contract 
have  agreed  on  rates  to  be  charged,  yet 
where  the  legislature  reduces  the  rate 
of  one  of  them,  the  contract  is  thereby 
rendered  void.  Buffalo,  etc.,  R  R  v. 
Buffalo,  etc.,  R  R,  111  N.  Y.,  138  (1888). 

3  It  is  no  cause  for  forfeiture  that  the 
company  worked  its  men  more  than  ten 
hours  a  day,  or  that  for  five  days  it  did 
not  run  its  trains.  People  v.  Atlantic, 
etc.,  R  R,  125  N.  Y.,  513  (1891).  A  street 
railroad  charter  cannot  be  forfeited  be- 
cause of  six  days'  non-user,  nor  because 
the  company  works  its  men  more  than 
ten  hours  a  day.  People  v.  Atlantic  Ave. 
R  R,  57  Hun,  378  (1890). 

*  Where  a  street  railway  company  is 
under  no  obligation  to  give  transfers,  it 
may  attach  conditions  to  the  transfers 
which  it  voluntarily  does  give.  Heffron 
V.  Detroit  City  Railway,  53  N.  W.  Rep., 
802  (Mich.,  1892).  If  a  passenger  in  a 
street-car  puts  too  much  money  in  the 
box  by  accident,  he  may  retain  the 
fare  of  the  next  passenger.  Corbett  v. 
Twenty-third,  etc.,  R'y,  42  Hun,  587  (1886). 
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this  work.     In  certain  respects  its  liability  is  peculiar  to  it  as  a 
street  railway.' 

§  919.  Ordinances  of  the  municipality  in  regard  to  street  rail- 
roads.—  It  has  already  been  shown  that  a  city  cannot  repeal  a  grant 
of  a  right  to  a  street  railroad  to  use  the  streets  for  its  tracks.^ 
Nor  cain  the  city  pass  an  ordinance  increasing  the  amount  of  pav- 
ing which  the  company  must  do.'  It  has  also  been  decided  that 
the  city  cannot  pass  an  ordinance  compelling  the  company  to  trans- 
fer passengers  from  one  line  to  another.^  But  it  may  pass  and  en- 
force an  ordinance  requiring  the  company  to  water  its  tracks,' 
make  reports,'  cease  to  use  bob-tail  cars,'  stop  a  car  when  there  is 
danger,^  run  cars  at  certain  intervals,  if  such  an  ordinance  is  rea- 
sonable ;  *  adopt  a  certain  rail  when  the  original  grant  contemplates 
such  a  change,'"  and  sell  tickets  on  the  cars."    A  city  may  be  en- 


'  A  street  railway  company  is  liable  if 
it  leaves  its  rails  so  far  above  the  level 
of  the  street  that  a  person  trips  and  is 
injured.  Schild  v.  Central,  etc.,  R  R, 
133  N.  Y.,  446  (1893).  A  street  railway 
company  is  liable  for  an  accident  due  to 
a  hole  under  its  tracks  even  though  it 
was  dug  under  a  permission  given  by 
the  city.  McMahon  v.  Second  Ave.  E. 
R,  75  N.  Y.,  231  (1878).  Where  a  street 
railway  is  accustomed  to  carry  pack- 
ages for  hire  it  is  liable  as  a  common 
carrier  for  the  loss  of  a  package.  Levi 
V.  Lynn,  eta,  R  R,  93  Mass.,  300  (1865). 
A  bond  given  by  a  street  railroad  to  the 
city  in  regard  to  damages  is  not  a  lien, 
and  upon  foreclosui-e  of  a  mortgage  on 
the  road  the  city  will  not  be  allowed  to 
become  a  party.  Farmers'  L.  &  T.  Co. 
V.  New  Rochelle,  etc.,  R'y,  57  Hun,  376 
(1890).  For  a  digest  of  cases  on  the 
liability  of  street  railroads  for  negli- 
gence, etc.,  see  Colby's  N.  Y.  R  R.  Laws, 
p.  380,  etc.  Under  its  reserved  power  to 
make  ordinances  concerning  street  rail- 
roads, the  city  may  exact  a  high  degree 
of  care  in  stopping  cars  where  there  is 
danger.  Fath  v.  Tower,  etc.,  R'y,  16  S. 
W.  Rep.,   913  (Mo.,  1891). 

2  See  §  913,  supra. 

'  See  §  913,  supra,  and  §  920,  infra. 

*  A  street  railway  cannot  be  com- 
pelled to  give  transfers  where  the  or- 
dinance which  has  been  accepted  and 


acted  upon  has  no  such  provision.  Elec- 
tric R'y  V.  Com.  Council,  47  N.  W.  Rep., 
567  (Mich.,  1890). 

**  A  city  may  compel  the  street  rail- 
ways to  water  their  tracks.  City,  etc., 
R'y  Co.  V.  Mayor,  77  Ga.,  731  (1886). 

^  The  city  may  require  a  street  rail- 
way to  make  reports.  City  Of  St.  Louis 
V.  St.  Louis  R  R,  89  Ma,  44  (1886). 

'A  city  may  order  street  railway 
companies,  to  abolish  "bob-tail  cars." 
State  V.  Trenton,  20  Atl.  Rep.,  1076  (N.  J., 
1890).  A  city  may  pass  an  ordinance 
prohibiting  the  use  of  "bob-tail"  cara 
South  Cov.,  etc.,  St.  R'y  v.  Berry,  18  S. 
"W.  Rep.,  1036  (Ky.,  1892). 

8  The  city  by  ordinance  may  order  a 
car  to  be  stopped  upon  the  first  appear- 
ance of  danger.  Fath  v.  Tower,  etc., 
R'y,  16  S.  W.  Rep.,  913  (Mo.,  1891). 

9  An  ordinance  that  a  street  railway 
company  shall  run  cars  every  twenty 
minutes  from  midnight  to  six  o'clock  is 
valid  unless  the  company  proves  that  it 
is  unreasonable.  Mayor,  etc.,  v.  Dry 
Dock,  etc.,  R  R,  133  N.  Y.,  104  (1893). 

1"  When  the  grant  to  the  company  pro- 
vides that  the  most  approved  rail  shall 
be  used,  the  city  may  compel  the  com- 
pany to  change  from  the  tram-rail  to 
the  crescent-rail.  Louisville  City  R'y  v. 
Louisville,  8  BUsh  (Ky.),  415  (1871). 

"  A  city  may  by  ordinance  compel  a 
street  railway  company  to  sell  tickets  on 
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joined  from  passing  an  illegal  ordinance,^  but  the  citj  cannot  en- 
join the  company  from  raising  the  fare,  even  though  it  is  raised 
above  the  limit  fixed  by  charter.^ 

§  920.  Paving,  assessments,  etc.,  as  required  from  a  street  rail- 
road.—  Generally  the  charters  or  grants  to  street  railroads  require 
them  to  do  a  certain  amount  of  paving  in  the  streets  through  which 
they  run.  The  extent  of  this  obligation  and  of  the  duty  to  re- 
pair and  repave  depends  upon  the  words  of  the  charter  or  grant.' 


the  cars  at  the  price  specified  in  the 
original  franchise  of  the  company.  City 
of  Detroit  v.  Ft  Wayne,  etc.,  Co.,  54  N. 
W.  Rep.,  958  (Mich.,  1893).  In  Nebraska 
the  city  of  Lincoln  has  power  to  reduce 
the  rates  of  street  railways.  Having 
that  power  it  may  compel  the  company 
to  sell  tickets  '  on  the  cars, —  six  for 
twenty-five  cents.  Sternberg  v.  State, 
54  N.  W.  Rep.,  553  (Neb.,  1893).     ' 

1  The  city  authorities  may  be  enjoined 
from  passing  an  ordinance  directing  the 
tracks  to  be  torn  up.  Paterson,  etc.,  R  R. 
Co.  V.  Mayor,  24  N.  J.  Eq.,  138  (1873).  Cf. 
City  of  Chicago  v.  Evans,  24  HI.,  52  (1860). 

2  Even  though  a  city  has  the  future 
power  to  purchase  a  street  railway,  it 
cannot  enjoin  ultra  vires  acts  of  the 
company  such  as  raising  the  fare  con- 
trary to  the  grant.  Cambridge  v.  Cam- 
bridge R.  R,  £(S  Mass.,  50  (1865). 

3  The  legislature,  uiider  its  reserved 
power  to  amend,  may  compel  a  street 
railroad  company  to  pave  the  street  one 
foot  outside  of  its  tracks  in  addition  to 
the  amount  of  paving  which  its  charter 
originally  called  for.  Sioux  City  St 
R'y  V.  Sioux  City,  138  U.  S.,  98  (1891). 
Where  a  street  railway  charter  requires 
it  to  pave  and  repair,  it  is  not  obliged 
to  repave  when  the  city  paves  or  re- 
paves  the  remainder  of  the  street  Re- 
pair does  not  mean  repave  necessarily. 
A  review  of  the  cases  for  and  against 
this  view  is  given  in  this  case.  Bing- 
hamton  v.  Binghamton,  etc.,  R'y,  61 
Hun,  479  (1891).  Although  a  street  rail- 
road is  required  to  do  certain  paving, 
and,  in  case  of  its  refusal  to  do  so,  to 
pay  to  the  city  the  expense  of  such  pav- 
ing, yet  the  city  cannot  require  the  com- 


pany to  do  the  whole  work  within  ten 
days,  it  being  a  physical  impossibility. 
Hence  the  city  cannot  collect  for  the 
paving  which  it  did  upon  the  failure  of 
the  company  to  comply  with  the  order. 
A  reasonable  time  should  have  been  al- 
lowed and  a  proper  demand  of  per- 
formance mada  People  v.  Coffey,  66 
Hun,  160  (1892).  Although  a  street  rail- 
road is  bound  to  pave  between  its  tracks  • 
and  two  feet  on  each  side  and  to  keep 
it  in  good  repair,  and  it  neglects  to  re- 
pave with  Belgian  block  when  requested 
so  to  do  by  the  municipality,  yet  if  the 
municipality  thereupon  paves  the  whole 
street  it  cannot  recover  anything  from 
the  company,  even  though  the  statute 
authorizes  an  assessment  on  lands  and 
buildings  benefited  thereby.  The  assess- 
ment statute  and  not  the  charter  is 
what  governs.  Farmers'  L.  &  T.  Co.  v. 
Ansonia,  23  Atl.  Rep.,  705  (Conn.,  1891). 
Where  the  charter  of  a  street  railway 
company  only  required  it  to  keep  the 
space  between  its  rails,  and  for  a  given 
distance  outside,  in  good  repair,  the  city 
cannot  by  ordinance  not  assented  to  by 
the  company,  make  it  liable  for  grading 
improvements.  (Distinguishing  Railway 
Co.  V.  Sioux  City,  138  TJ.  S.,  98 ;  affirming 
26  N.  E.  Rep.,  188.)  Western  Paving, 
etc.,  Co.  V.  Citizens',  etc.,  Co.  of  Ind.,  88 
N.  E.  Rep.,  88  (Ind.,  1891).  Where  a  city 
consents  to  the  laying  of  a  street  rail- 
way track  on  the  condition  that  the 
company  will  observe  and  be  subject  to 
all  past  and  future  ordinances,  the  city 
may  compel  it  at  any  time  to  repair  or 
repave  the  pavement  which  the  city  is 
bound  to  keep  up.  The  city  may  de- 
termine the  material  which  shall  be 
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The  legislature,  under  its  reserved  right  to  amend  the  charter,  may 
increase  the  amount  of  paving  to  be  done  by  the  company,  but  the 
city  cannot  do  so  by  ordinance  unless  it  has  expressly  reserved  the 
power  so  to  do.' 

In  regard  to  levying  assessments  upon  street  railroads  for  street 
improvements,  this  also  is  a  matter  of  statutory  regulation.' 


used  and  may  require  a  better  or  more 
expensive  material.  The  charter  in  thla 
case  required  the  street  car  company  to 
pave  the  whole  street  from  curb  to  curb. 
A  company  formed  by  the  merger  of 
old  ones  is  subject  to  the  same  provis- 
ions. City  of  Phil.  v.  Ridge  Ave.  Pass. 
R'y,  33  Atl.  Rep.,  695  (Pa.,  1891).  The 
legislature  under  its  reserved  power 
may  require  street  railways  to  pave. 
Sioux  City,  etc.,  R'y  v.  Sioux  City,  39 
N.  W.  Rep.,  498  (Iowa,  1888).  Although 
a  street  railway  company  is  bound  to 
pave  and  keep  in  good  repair  a  certain 
part  of  the  street,  yet  the  city  cannot 
compel  the  company  to  reconstruct  the 
pavement  which  the  company  has  al- 
ready laid.  State  v.  Corrigan  St  R'y, 
85  Mo.,  363  (1884).  Where  a  company 
is  bound  merely  to  pave,  the  city  can- 
not compel  it  to  use  the  Nicholson  or 
other  wooden  or  concrete  pavement. 
Phil.  V.  Empire,  etc.,  R'y,  3  Brews.,  570 
(1869).  Although  the  company's  ordi- 
nance required  it  to  keep  the  street  in 
repair,  this  does  not  curtail  the  gen- 
eral right  of  the  city  to  make  an 
improvement  in  the  street ;  and  if  the 
company  neglects  to  do  its  part,  the  city 
may  do  it  and  compel  the  company  to 
repay  the  amount  disbursed  by  the  city. 
City  of  Columbus  v.  Street  R.  R.  Co.,  45 
Ohio  St.,  98  (1887).  If  the  railway  con- 
tracts to  keep  a  part  of  the  street  in 
good  order  and  does  not  do  so,  and  a 
person  is  injured  in  consequence  thereof, 
and  obtains  judgment  against  the  city, 
the  city  may  have  recourse  to  the  com- 
pany. City  of  Brooklyn  v.  Brooklyn, 
etc.,  R  R.,  47  N.  Y.,  475  (1872).  The 
agreement  of  a  street  railway  company 
to  connect  its  lines,  construct  new  lines 
and  reduce  the  fare  is  sufficient  con- 


sideration to  sustain  an  ordinance  re- 
lieving it  from  certain  paving.  The 
ordinance  granting  the  right  is  a  con- 
tract (citing  many  cases).  Western  Pav- 
ing, etc.,  Co.  V.  Citizens'  St.  Ry.,  26  N.  E. 
Rep.,  188  (Ind.,  1891).  Under  its  power 
to  regulate  grading,  paving  and  repav- 
ing,  a  city  may  compel  a  street  railroad 
to  cut  off  the  ends  of  its  ties.  City  of 
Detroit  u.  Fort  Wayne,  etc.,  R'y,  51  N.  W. 
Rep.,  688  (Mich.,  1893).  Under  an  ordi- 
nance that  the  company  shall  keep  its 
track  in  as  good  repair  and  condition  as 
the  rest  of  the  streets,  it  must  pave 
when  the  city  paves ;  mandamus  lies  to 
compel  it  State  v.  Jacksonville  St  R.  R., 
10  S.  Rep.,  590  (Fla.,  1893).  Although 
the  state  grants  authority  to  lay  a  street 
railroad  track,  yet  the  city  under  its 
charter  powei-s  to  regulate,  etc.,  the 
streets  may  enact  an  ordinance  that  the 
company  shall  do  paving,  and  if  the 
company  then  proceeds  to  build  its 
tracks,  it  does  so  subject  to  such  ordi- 
nance. Id.  "  Macadamizing "  is  not 
paving.  Cities  in  Pennsylvania  have 
inherent  powers  to  impose  upon  street 
railroads  duties  as  to  paving  and  to 
modify  those  duties.  Leake  v.  City  of 
Philadelphia,  84  Atl.  Rep.,  351  (Pa, 
1893).  Where  the  obligation  is  to  use 
the  same  material  between  the  tracks 
and  one  foot  outside  that  the  city  uses, 
the  street  railway  company  cannot  be 
compelled  to  tear  up  such  material  and 
substitute  another  material  whicli  the 
city  has  adopted  and  with  which  the 
city  has  covered  the  rest  of  the  street 
Burgess,  etc.,  v.  Norristown,  etc.,  R'y,  23 
Atl.  Rep.,  1060  (Pa.,  1893). 

1  Cases  supi-a. 

-A  street  railroad  cannot  be  assessed 
for  street  improvements  under  the  New 
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§  921.  Taxes  levied  upon  street  railroads. —  Street  railroads  like 
steam  railroads  may  be  compelled  to  pay  taxes  oa  its  franchise,  its 
capital  stock  or  its  tangible  property,  or  on  all  three.  It  may  also 
be  compelled  to  pay  a  license  to  the  city.'  But  the  license  cannot 
be  levied  for  purposes  of  revenue  after  the  original  grant  has  been 
made  and  accepted.^ 

The  legislature  may  change  the  mode  in  which  the  company 


York  statutes..  People  v.  Gilon,  136  N. 
Y.,  147  (1891),  reversing  58  Hun,  76. 
Where  a  street  railway  by  its  ordi- 
nance agrees  to  be  held  liable  for  its  pro- 
portion of  the  cost  ot  improying  streets 
over  which  it  passes,  it  must  pay. 
Schmidt^  v.  Market,  etc.,  R'y,  37  Pac. 
Rep.,  61  (Cal.,  1891).  A  street  railway 
company  may  be  assessed  to  pay  a  por- 
tion of  the  expense  of  broadening  the 
street.  North  Beach,  etc.,  R.  R.  Co.'s 
Appeal.  32  Cal.,  499  (1867).  Where  a 
street  railway  is  being  foreclosed  the 
city  has  no  lien  for  the  expense  of  grad- 
ing and  macadamizing  between  the 
rails,  and  the  receiver  will  not  be  or- 
dered to  pay  it.  Union  L.  &  T.  Co.  v. 
Southern  Cal.,  etc.,  Co.,  49  Fed.  Rep.,  267 
(1893).  A  railway  located  in  a  street 
may  be  specially  taxed  to  pay  for  the 
improvement  of  the  street  Kuehner  v. 
City  of  Freeport,  32  N.  E.  Rep.,  373  (111., 
1892).  A  street  railway  cannot  prevent 
the  city  from  laying  a  sewer  in  the  mid- 
dle of  the  street  where  the  tracks  of  the 
company  are,  where  the  city  has  re- 
served the  right  to  so  construct  its 
sewer.  Spokane,  etc.,  Co.  v.  City  of 
Spokane,  33  Pac.  Rep.,  456  (Wash.,  1893). 
The  road-bed  of  the  company  may  be 
assessed  for  a  sewer  ilnder  the  New 
Jersey  statutes.  State  u  Passaic,  23  Atl. 
Rep.,  945  (N.  J.,  1892).  In  the  case  Clapp 
V.  City  of  Spokane,  53  Fed.  Rep.,  515 
(1893),  the  city  was  enjoined  from  tear- 
ing up  the  tracks  for  the  purpose  of 
laying  a  sewer  under  them,  there  being 
plenty  of  room  on  the  side  of  the  street 
for  such  sewer.  The  court  granted 
the  Injunction  instead  of  remitting  the 
parties  to  an  action  at  law  because  the 
company  would  be  rendered  insolvent. 


and  because  the  city  itself  was  already 
practically  insolvent  The  court  held 
that  in  laying  the  sewer  the  city  must 
be  reasonable  in  the  location  and  con- 
struction of  the  sewer. 

1  The  franchise  to  build  and  operate  a 
street  railway  is  subject  to  taxation.  A 
license  fee  may  be  imposed  on  a  street 
railway  although  under  its  franchises  it 
is  also  bound  to  pay  other  taxes  an- 
nually. New  Orleans,  etc.,  Co.  v.  New 
Orleans,  143  U.  S.,  192  (1893).  "The 
modern  railway  car  has  been  evolved 
from  the  old-fashioned  stage-coach." 
Where  a  company  agrees  to  pay  a  license 
for  each  "  coach,"  it  must  pay  for  street 
cars  which  it  substitutes  for  the  coach. 
Mayor,  etc.,  v.  Third  Ave.  R  R,  117  N. 
Y.,  404  (1889).  Where  the  grant  pro- 
vides that  the  company  shall  pay  an  an- 
nual bonus  the  city  may  collect  it  by 
suit  Covington,  etc.,  R'y  v.  Covington, 
9  Bush  (Ky.),  137  (1873).  A  city  may 
require  a  street  railway  company  to 
number  its  cars  and  pay  a  license  fee 
for  each  car.  Frank  ford,  etc..  Pass.  R'y 
Co.  V.  Philadelphia,  58  Pa.  St.,  119  (1868). 
The  stables,  cars,  horses,  etc.,  of  a  street 
railway  company  are  not  subject  to 
local  taxation  in  Pennsylvania,  the  com- 
pany being  a  gjtasi-public  corporation. 
Northampton  v.  Easton,  etc.,  R'y,  33 
Atl.  Rep.,  895  (Pa.,  1892). 

2  The  city  of  New  York  having  by 
contract  granted  to  a  railway  company 
the  right  of  way  on  one  of  its  public 
streets  cannot  subsequently  levy  a 
license  tax  upon  the  cara  running 
thereon,  for  revenue  purposes  only. 
City  of  New  York  v.  Third  Ave.  H.  R, 
33  N.  Y.,  42  (1865);  New  York  v.  Second' 
Ave.  R  R,  33  N.  Y.,  261  (1864). 
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pays  for  its  grant,'  but  the  city  cannot  violate  a  contract  made  by 
it  with  the  company  in  regard  to  taxes.^  These  are  important 
principles  of  law,  especially  so  when  the  modern  tendency  to  in- 
crease the  burdens  of  street  railroads  is  considered. 


•  Under  its  reserved  power  the  legis- 
lature may  change  the  charter  so  that 
the  company  shall  pay  into  the  city 
treasury  one  per  cent,  of  its  gross  receipts 
instead  of  a  license  fee.  Mayor,  etc.,  v. 
Twenty,  etc.,  R.  R,  113  N.  Y.,  311  (1889).  . 

2  Where  by  ordinance  duly  accepted 
by  a  street  railway  the  latter  is  to  pay 


to  the  city  a  certain  percentage  of  its 
gross  earnings  in  lieu  of  all  taxes  ex- 
cept land  taxes,  the  city  cannot  collect  a 
tax  on  the  company's  personal  property 
in  addition  to  the  percentaga  City  of 
Betroit  v.  Detroit  City  R'y,  43  N.  W.  Rep., 
447  (1889). 
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§  931.  Telephone  companies. 

938.  Water-works  companies. 

933.  Wharf,  steamboat,  board  of  trade, 
stock-yard,  cotton-press,  boom- 
ing, car-manufacturing,  sleep- 
ing-car, irrigation,  elevator, 
pipe-line  and  other  corporar 
tions  —  Which  are  or  are  not 
guasi-public  corporations? 


930.  Telegraph  companies. 

§^  922.  Bridge  companies. —  The  right  to  build  a  bridge  across  a 
navigable  stream  and  to  charge  toll  for  crossing  it  is  a  franchise.' 
An  exclusive  privilege  granted  by  the  legislature  to  a  bridge  com- 
pany will  be  protected  by  the  courts.^  But  the  courts  do  not  favor 
exclusive  privileges,  and  an  exclusive  right  to  a  bridge  will  not  be 
construed  to  prevent  the  building  of  a  railroad  bridge  or  the  oper- 
ation of  a  ferrv.' 


'  Speaking  of  a  bridge  across  a  navi- 
gable stream,  the  supreme  court  has 
said :  "  This  special  privilege,  conferred 
on  the  corporation  by  the  sovereign 
power,  of  obstructing  the  navigation, 
did  not  belong  to  the  country  generally 
by  common  right,  and  is  therefore  a 
franchise ;  and  secondly,  the  authority 
of  taking  tolls  from  those  who  crossed 
the  river  on  the  bridge  was  also  a  fran- 
chise, and  freedom  to  do  that  which 
could  not  be  lawfully  done  by  one  with- 
out public  authority;  this  franchise 
could  only  be  conferred  by  the  legisla- 
ture directly,  or  indirectly  through  pub- 
lic agents  and  tribunals,  in  pursuance 
of  a  statuta"  Such  a  franchise  cannot 
be  sold  under  an  execution.  But  a  court 
of  equity  will  take  possession,  appoint  a 
receiver  to  collect  tolls  and  apply  the 
receipts  to  the  judgments.  Covington, 
etc.,  Co.  V.  Shepherd,  31  How.,  113  (1858). 

2  An  exclusive  legislative  grant  to 
build  a  bridge  will  be  protected  by  in- 
junction against  a  second  bridge  unless 


the  power  of  eminent  domain  is  exer- 
cised. Piscataqua  Bridge  v.  N.  H.  Bridge, 
7  N.  H.,  35,  63  (1834);  The  Bingham- 
ton  Bridge,  3  Wall.,  51  (1865),  holding 
that  an  exclusive  bridge  right  for  two 
miles  was  protected  by^the  federal  con- 
stitution as  expounded  in  the  Dart- 
mouth College  Case,  4  Wheat,  625 
(1819).  Charter  giving  exclusive  bridge 
right  for  three  miles  up  or  down  a  river 
construed  to  apply  to  first  location  of 
bridge,  not  to  rebuilding.  Cayuga  B. 
Co.  V.  Magee,  3  Paige,  116  (1830). 

^  Toll-bridge  company  cannot  prevent 
construction  of  railroad  bridge  author- 
ized by  the  legislature,  the  former  not 
being  exclusive.  Mohawk  Bridge  Co.  v. 
Utica,  etc.,  R.  R  Co.,  6  Paige,  554  (1837). 
Charter  provision  that  no  other  bridge 
shall  be  built  or  ferry  allowed  does  not 
prevent  legislature  authorizing  a  rail- 
road bridge  (cases  reviewed).  Thomp- 
son V.  N.  Y.,  etc.,  R.  R  Co.,  3  Sand.  Ch., 
625  (1846);  Bridge  Proprietors  v.  Ho- 
boken  Co.,  1  Wall.,  116  (1863);  aff'g  3 
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The  legislature  has  power  to  regulate  a  bridge,  but  the  regula- 
tion must  be  reasonable.'  The  power  of  eminent  domain  may  be 
exercised  by  it  only  where  the  legislature  has  so  provided.^  A 
bridge  may  be  condemned  under  the  power  of  eminent  domain.' 
A  railroad  may  contract  to  pay  tolls  to  a  bridge  company.* 

It  is  no  misuser  of  its  franchise  for  a  bridge  company  to  give 
reduced  rates  to  constant  patrons  and  give  free  passage  in  pay- 
ment for  land,  nor  is  it  a  misuser  to  fail  to  file  required  statements.' 

The  legislature  may  reduce  the  tolls  charged  on  a  bridge  but 
cannot  confiscate  the  property  by  an  unreasonable  reduction." 

Where  a  bridge  company  has  allowed  street-car  tracks  to  be  con- 
structed over  the  bridge,  the  bridge  company  cannot  then  prohibit 
the  use  of  the  bridge  for  street  cars,  but  it  may  charge  a  reason- 
able sum  for  each  passenger  carried.' 

The  right  of  the  corporation  under  its  grant  may  be  merely  to 
collect  toll,  the  bridge  itself  belonging  to  municipalities.' 


Beas.  Ch.  (N.  J.),  81 ;  McKee  v.  Wil- 
mington, etc.,  R  R.,  2  Jones  (N.  C),  186 
(1855).  The  legislature  may  authorize  a 
railroad  to  build  a  bridge,  even  though 
it  destroys  the  value  of  a  ferry  owned 
by  individuals.  Young  v.  Harrison,  6 
Ga.,  130  (1849).  Exclusive  right  to  a 
bridge  is  not  violated  by  authorizing  a 
ferry.  Parrott  v.  City  of  Lawrence, 
3  Dill.,  333  (1873).  Exclusive  right  to  a 
toll-bridge  is  violated  by  a  railroad 
bridge.  Enfield  Toll  B.  Co.  v.  Hartford, 
etc.,  R  R  Co.,  17  Conn.,  40  (1845). 
But  a  railroad  may  acquire  the  right 
by  ^ower  of  eminent  domain.  S.  C,  17 
Conn.,  453  (1846).  As  to  a  toll-bridge, 
see,  also,  Oswego,  etc.,  Bridge  Co.  v.  Fish, 
1  Barb.  Ch.,  547  (1846),  and  Charies 
River  Bi-idge  Co.  v.  Warren  Bridge,  11 
Peters,  420  (1837),  where  a  toll-bridge 
interfered  with  a  previous  ferry;  also 
Meads  v.  Wandell,  4  Saratoga  Ch.  Sen- 
tinel (N.  Y.),  14  (1844);  Dyer  v.  Tuska- 
loosa,  etc.,  Co.,  3  Port  (Ala.),  296  (1835); 
Stourbridge  Canal  Co.  v.  Whaley,  2 
Barn.  &  Ad.,  793. 

1  It  cannot  compel  a  bridge  company 
to  enlarge  its  draws,  where  they  were 
to  build  good  and  sufficient  ones  and  did 
so.  Washington  Bridge  Co.  v.  State,  18 
Conn.,  53  (1846). 

2  A  bridge  corporation  having  a  spe- 


cial charter  cannot  change  its  ap- 
proaches and  condemn  land  under  the 
change.  lie  Poughkeepsie,  etc.,  Co.,  108 
N.  Y.,  483  (1888). 

3  West  River  Bridge  Co.  v.  Dix,  6  How., 
507  (1847). 

*  A  railroad's  contract  to  pay  for 
crossing  a  bridge  is  legal  Railway  Com- 
panies V.  Keokuk,  etc.,  Co.,  131 U.  S.,  371 
(1889). 

'  Commonwealth  v.  Alleghany,  etc., 
Co.,  20  Pa.  St..  185  (1853). 

*  The  legislature  may  reduce  the  rates 
of  a  bridge  company  running  from  the 
state  into  another  state,  even  though 
the  charter  gave  the  company  the  right 
to  fix  the  rates,  with  an  obligation  to 
reduce  them  so  that  the  net  profits 
should  not  exceed  fl.fteen  per  cent  per 
annum.  But  a  reduction  of  the  rates 
on  a  ferry  so  as  to  make  the  receipts 
less  than  the  actual  operating  expense 
is  invalid  as  constituting  a  taking  of 
private  property  for  public  use  without 
compensation.  Commonwealth  v.  Cov- 
ington, etc.,  Co.,  31  S.  W.  Rep.,  1043 
(Ky.,  1893). 

7  Covington,  etc.,  Bridge  Co.  v.  South 
Covington,  etc.,  R'y  Co.,  19  S.  W.  Rep., 
403  (Ky.,  1892). 

8  Police  Jury,  etc.,  v.  Thibodaux,  etc., 
Co.,  10  S.  Rep.,  677  (La,,  1893). 
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A  bridge  cannot  be  sold  under  levy  of  execution.  The  remedy 
of  the  creditor  is  to  have  a  receiver  appointed  and  the  earnings 
applied  to  the  debt;' 

§  923.  Canals. —  A  canal  is  a  quasi-TpuhWc  enterprise,  and  hence 
an  execution  cannot  be  levied  upon  it.^  ^he  legislature  or  con- 
gress cannot  reduce  the  tolls  of  a  canal  below  a  reasonable  figure,' 
but  may  authorize  a  railroad  to  run  along  the  line  of  the  canal.*  A 
canal  bed  may  be  used  for  the  road-bed  of  a  railroad  if  the  stock- 
holders and  the  state  assent  thereto.' 

A  canal  company  may  at  common  law  give  lower  rates  to  a  large 
shipper  than  to  a  small  one.* 


1  Overton  B.  Co.  ■;;.  Taylor,  51  N.  W. 
Eep.,  240  (Neb.,  1892). 

2  The  right  to  operate  a  canal  and  col- 
lect tolls  cannot  be  sold  on  execution 
unless  the  statute  expressly  authorizes 
it.  Gue  V.  Tide-water  Canal  Co.,  24 
How.,  257  (1860),  holding  that  the  locks, 
wharves,  eta,  of  a  canal  company  could 
not  be  reached  by  execution.  But  « 
canal  basin  owned  by  a  railroad  and  not 
needed  by  it  may  be  reached.  Plymouth 
R  R  Co.  V.  Colwell,  39  Pa.  St.,  337  (1861). 
See,  also.  Evangelical,  etc..  Home  v. 
Buflfalo,  etc.,  Assoc,  64  N.  Y.,  561  (1876), 
allowing  a  dam  to  be  taken  under  exe- 
cution. An  execution  on  the  toll-house 
of  a  canal  is  not  good.  "  To  permit  it 
would  tend  to  defeat  the  whole  object 
of  the  charter  by  taking  the  improve- 
ments out  of  the  hands  of  the  corpora- 
tion and  destroying  their  use  and  bene- 
fit." Susquehanna,  etc.,  Co.  w  Bonham, 
9  W.  &  S.  (Pa.),  27  (1845). "  An  execu- 
tion cannot  be  levied  upon  a  canal,  espe- 
cially where  it  is  in  the  custody  of  the 
'aw,  by  reason  of  the  court  having  put 
the  trustees  of  the  mortgage  into  pos- 
session. The  execution  will  be  enjoined. 
Brady  v.  Johnson,  26  Atl.  Rep.,  49  (Md., 
1893). 

>  Although  the  United  States  govern- 
ment owns  all  the  stock  of  a  canal  com- 
pany, yet  if  there  is  a  mortgage  on  the 
property,  congress  cannot  reduce  the 
tolls  to  a  point  where  the  mortgage  is 
affected.  "It  is  a  legislative  attempt  to 
destroy  vested  rights,  and  a  taking  of 
private  property  for  public  use  without 


due  compensation."  United  States  v. 
Louisville,  etc..  Canal  Co.,  4  Dill.,  601 
(1873),  by  Miller,  J. 

^Tho  legislature  may  charter  a  rail- 
road to  run  along  the  line  of  a  canal 
previously  authorized.  Tuokahoe  Canal 
Co.  V.  Tuckahoe  R  R  Co.,  11  Leigh  (Va.), 
43  (1840);  III.,  etc..  Canal  v.  Chicago, 
etc.,  R  R  Co.,  14  111.,  814  (1853). 

'  Where  a  canal  is  turned  into  a  rail- 
road, no  further  compensation  need  be 
paid  to  adjoining  owners.  Hatch  v.  Cin- 
cinnati, etc.,  R  R  Co.,  18  Ohio  St,  92 
(1868).  Speaking  of  a  canal,  the  court 
said,  in  Potts  v.  Warwick,  etc.,  Co.,  Kay, 
142  (1853):  "The  company  could  no 
more  convert  the  land  to  any  other  pur- 
pose—  into  a  garden,  for  example  — 
than  the  owner  of  a  high-road  could 
alter  its  nature." 

6  The  famous  coal  cases  decided  sin:fply 
that  it  was  legal  for  a  canal  company 
and  coal  company  to  contract  for  trans- 
portation at  a  rate  varying  according  to 
the  quantities  shipped  and  the  price  re- 
ceived for  the  coal.  In  Commonwealth 
V.  Del.  &  Hud.  Canal,  43  Pa.  St,  295 
(1862),  it  was  held  that  a  contract  for 
half  the  carrying  capacity  of  a  canal 
was  not  invalid  where  it  did  not  appear 
that  the  public  was  injured  thereby; 
and  the  canal  company  might  com- 
mute its  tolls,  making  them  vary  with 
the  market  price  of  the  coal.  Ob  this 
last  point,  and  that  the  amount  of  busi- 
ness done  may  be  a  factor  in  estimating 
these  fluctuating  tolls,  see  Del.  &  Hud. 
Canal  Co.  v.  Penn.  Coal  Co.,  21  Pa.  St, 
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Although  a  canal  is  abandoned,  and  for  twenty  years  is  used  as 
a  street,  the  grantee  of  the  company  owns  the  fee,  and  not  the  ad- 
jacent owners.* 

The  charter  of  a  canal  company  will  be  forfeited  where  the  com- 
pany allows  the  canal  to  become  out  of  repair.^ 

Where  a  canal  has  been  legally  constructed,  a  city  cannot  arbi- 
trarily close  its  gates  or  compel  it  to  construct  bridges  at  intersec- 
tions of  streets.' 

Where  tiie  national  government  condemns  a  dam  and  lock  of  a 
canal  company,  it  must  pay  not  only  the  cost  of  the  dam  and  lock, 
but  compensation  for  the  taking  of  the  franchise  to  exact  and  col- 
lect tolls.  "  The  whole  value  must  be  paid,  and  that  value  depends 
largely  upon  the  productiveness  of  the  property,  the  franchise  to 
take  tolls."  * 

§  924.  Express  companies. —  Express  companies  are  common  car- 
riers, and  are  generally  held  closely  to  their  liabilities  as  such.' 


131  (1853);  Penn.  Coal  Co.  w  D.  &  H. 
Canal  Co.,  1  Keyes  (N.  Y.),  73  (1863). 
And  cf.  Del.  &  Hud.  Canal  Co.  v.  Penn. 
Coal  Co.,  50  N.  Y.,  250  (1873).  Where  a 
canal  company  and  a  coal  company  have 
a  contract,  and  the  latter  claims  the  for- 
mer discriminates  against  it  in  the  man- 
agement (not  in  rates  or  tolls),  equity 
will  not  grant  specific  performance  of 
the  contract,  but  the  injured  party  must 
go  to  law.  Penn.  Coal  Co.  v.  Del.  &  H. 
Canal  Co.,  31  N.  Y.  91  (1865). 

1  Decker  v.  Evansville,  etc.,  Co.,  33 
N.  RRep.,  849  (Ind.,  1893).  Although 
the  legislature  authorizes  the  dissolu- 
tion of  a  canal  company  and  the  sale  of 
its  property  by  a  receiver,  the  land  does 
not  revert  to  the  original  owners.  Bass 
V.  Roanoke,  etc.,  Co.,  16  S.  E.  Rep.,  403 
(N.  C,  1898). 

2  State  V.  Penn.,  etc.,  Ca,  33  Ohio  St., 
131  (1873). 

'  A  statute  may  impose  burdens  upon 
such  a  corporation,  under  the  police 
power,  for  the  purpose  of  promoting  the 
public  peace,  health  and  safety,  but  not 
for  the  accommodation  and  convenience 
of  the  public  or  for  private  aggrandize- 
ment Platte,  etc.,  Co.  v.  Dowell,  30 
Pac.  Rep.,  68  (Colo.,  1893). 

*  Monongahela,  etc.,  Co.  v.  United 
States,  148  U.  S.,  313  (1893). 


'Haslam  v.  Adams  Exp.  Co.,  6  Bosw. 
(N.  Y),  235  (1880) ;  Sherman  v.  Wells,  38 
Barb.,  403  (1858) ;  Southern  Exp.  Co.  v. 
Newby,  86  Ga..  635  (1867) ;  Buckland  v. 
Adams  Exp.  Co.,  97  Mass.,  134  (1867); 
Hooper  v.  Wells.  Fargo  &  Co.,  37  Cal.,  1 
(1864) ;  Gulliver  v.  Adams  Exp.  Co.,  38  111., 
503  (1865) ;  United  States  Exp.  Co.  v.  Back- 
man,  38  Ohio  St,  144  (1875).  An  express 
company's  contract  exempting  it  from 
liability  for  loss  of  goods  is  void.  Block 
17.  Merchants',  etc.,  Co.,  6  S.  W.  Rep.,  881 
(Tenn.,  1888).  An  express  company  is 
liable  for  goods  lost  through  its  negli- 
gence, though  its  receipt  for  the  goods 
provides  otherwise.  Proof  of  loss  raises 
presumption  of  negligence.  Adams 
Exp.  Co.  V.  Holmes,  9  Atl.  Rep,  166 
(Pa.,  1887);  21  N.  E.  Rep.,  340  (Ind., 
1889).  Limitation  of  express  company's 
liability  contained  in  printed  form  of 
receipt  does  not  relieve  the  company 
from  liability  for  loss  by  its  negligence. 
Adams  Exp.  Co.  v.  Hoeing,  11 S.  W.  Rep., 
205  (1889).  Blanks  in  an  express  com- 
pany's receipt  bind  the  shipper.  Dur- 
gin  V.  American  Exp.  Co.,  20  Atl.  Rep., 
338  (N.  H.,  1890).  Mandamus  will  not 
issue  to  compel  an  express  company  to 
carry  fragile  goods  subject  to  the  com- 
mon-law liabilities  of  a  common  carriei; 
where  the  shipper  refuses  to  accept  a 
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It  is  legal  for  a  railroad  to  allow  to  one  express  company,  ex- 
clusivel}',  extra  facilities  for  doing  business  on  its  line.^ 

An  express  company  cannot  complain  that  a  railroad  is  doing  an 
express  business  ultra  vires} 

Foreign  express  companies  tnay  be  compelled  to  take  out  a  li- 
cense.' 

§  925.  Electric  light  compcmies, —  An  electric  light  company  is  a 
§'W(Zs«'-public  corporation.*  The  right  of  such  a  company  to  erect 
poles  in  the  streets  is  very  similar  to  the  right  of  a  street  railroad 
to  use  the  streets  for  its  tracks.' 


receipt  containing  a  contract  limiting 
the  company's  liability  for  breakage. 
People  V.  Babcock,  16  Hun,  313  (1878). 

'  Under  the  ruling  of  the  United  States 
supreme  court  in  the  Express  Cases,  117 
U.  S.,  1,  29  (1885),  it  is  now  settled  that 
while  railroad  companies  are  obliged  to 
provide  the  public  with  reasonable  ex- 
press accommodation,  yet  the  discretion 
remains  with  them  as  to  the  agencies  to 
be  employed.  They  need  not,  therefore, 
in  the  absence  of  statutes,  furnish  to  all 
independent  express  companies  equal 
facilities  for  doing  a  package-carrying 
business  upon  their  passenger  trains. 
Thus,  so  long  as  the  public  service  is 
satisfactory,  a  railroad  may  lawfully 
carry  on  an  express  business  itself,  and 
refuse  to  grant  similar  privileges  to  an- 
other company.  Sargent  v.  Boston  & 
L.  R  E.,  115  Mass.,  416  (1874).  And 
the  special  contracts  which  are  custom- 
arily made  giving  the  exclusive  right  to 
do  express  business  on  certain  lines  are 
legal.  Railroads  are  common  carriers 
of  goods  and  passengei-s,  but  not  com- 
mon carriers  of  common  carriers.  Ex- 
press Cases,  supra.  Before  this  question 
came  under  adjudication  in  the  supreme 
court  it  had  been  almost  universally  de- 
cided the  other  way.  Mr.  Justice  Mil- 
ler reduced  the  arguments  in  favor  of 
this  view  to  propositions  which  he 
stated  in  his  opinion  in  Express  Cases, 
10  Fed.  Rep.,  310  (Mo.,  1883),  and  again 
in  his  dissenting  opinion  in  Express 
Cases,  117  U.  S.,  1,  29  (1885).  See  Wells 
V.  Oregon  Ry  &  N.  Co.,  15  'Fed.  Rep., 
561  (Oreg.,   1883);    Wells   v.   Northern 


Pac.  Ry,  23  Fed.  Rep.,  469  (Oreg.,  1884) ; 
Southern  Exp.  Co.  v.  Memphis,  etc., 
R  R.,  8  Fed.  Rep.,  799  (Ark.,  1881) ;  Fargo 
V.  Redfleld,  82  Fed.  Rep.,  373  (Vt..  1884); 
Wells  V.  Oregon,  etc.,  Ry,  18  Fed,  Rep., 
667;  and  cases  cited,  673  (Oreg.,  1883) ; 
New  Eng.  Exp.  Co.  v.  Maine  Cent 
R  R,  57  Me.,  188  (1869);  Sanford  v. 
Railroad,  24  Pa.  St,  878  (1855). 

2  Sargent  v.  Boston,  etc.,  R  R.  Co.,  115 
Mass.,  416  (1874). 

'  Crutcher  v.  Commonwealth,  13  S.  W. 
Rep.,  141  (Ky.,  1889). 

*  Edison,  etc.,  Co.  i\  Farmington,  etc., 
Co.,  19  Atl.  Rep.,  859  (Me.,  1890X 

'See  §  918,  siipra.  An  ordinance 
granting  an  electric  light  company  the 
right  to  use  the  city  streets,  without 
making  such  right  exclusive,  is  a  mere 
license  and  is  valid.  Crowder  et  aL  v. 
Town  of  Sullivan  et  al,  28  N.  E.  Rep., 
94  (Ind.,  1891).  Where  the  village 
trustees  authorize  the  erection  of  poles 
in  the  street  for  electric  lighting,  an 
adjoining  property  owner  may  be  en- 
joined from  cutting  down  the  poles, 
and  he  cannot  defend  on  the  ground 
that  the  trustees  were  bribed.  Con- 
sumers' Gas  Co.  V.  Congress,  etc.,  Co., 
61  Hun,  133  (1891).  Under  the  Michigan 
statute  a  city  may  give  to  an  individual 
instead  of  a  corporation  the  right  to 
erect  electric  light  poles  and  furnish 
electric  lights.  A  provision  that  other 
companies  should  be  allowed  to  use  the 
poles  under  reasonable  regulations  does 
not  authorize  such  use  without  any 
regulations.  Citizens',  etc.,  Co.  v.  Sands, 
55  N.  W.  Rep.,  453  (Mich.,  1898). 
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The  legislature  may  compel  an  electric  light  company  to  put  its 
wires  under  ground.'  The  legislature  may  also  grant  an  exclusive 
franchise  to  such  a  company,  but  a  municipality  has  no  implied 
power  to  do  so.^ 

An  electric  light  company  may  enjoin  another  electric  light  com- 
pany from  placing  its  wires  so  close  to  the  wires  of  the  former  as 
to  endanger  the  lives  of  the  employees  of  the  former.' 

The  mechanic's  lien  law  applies  to  poles  of  an  electric  light  com- 
pany.* 

In  Illinois,  under  the  statutes  relative  to  taxation,  the  wires  of 
an  electric  light  company  are  held  to  be  personalty.^ 

§  926i  Ferry  companies. —  A  ferry  is  also  a  2"iiasz'-public  institu- 
tion. The  right  to  maintain  and  operate  a  ferry  and  collect  tolls 
is  a  franchise  which  can  be  granted  only  by  the  state  directly  or 
indirectly."  This  right  can  be  assigned  only  by  deed.'  It  is  prop- 
erty and  is  protected  as  such.' 


•The  legislature  may  order  electric 
light  and  other  companies  to  put  their 
wires  under  ground  under  the  super- 
vision of  a  commission  and  to  pay  the 
cost  of  such  commission.  People  v. 
Squire,  145  U.  S.,  175  (1893>  Electric 
wires  may  be  ordered  down  by  a  city. 
Electric  Imp.  Co.  v.  San  Francisco,  45 
Fed.  Rep.,  593  (1891). 

2  A  municipal  corporation  has  no 
power  to  grant  an  exclusive  right  to 
an  electric  light  company  unless  its 
charter  expressly  confers  that  power. 
Grand  Eapids,  etc.,  Co.  v.  Grand  Rapids, 
etc.,  Co.,  33  Fed.  Rep.,  659  (1888).  A 
corporation  having  an  exclusive  right 
to  furnish  electric  light  cannot  enjoin  a 
rival  company  where  all  the  stock  of 
the  former  company  has  been  sold  to 
the  president  of  a  competing  gas  com- 
pany. Appeal  of  Scranton,  etc.,  Co.,  15 
Atl.  Rep.,  446  (Pa.,  1888). 

3  Consolidated,  etc.,  Co.  v.  People,  etc., 
Co.,  10  S.  Rep.,  440  (Ala.,  1893).  One 
electric  light  company  may  enjoin  an- 
other electric  light  company  from 
stringing  its  wires  so  closely  to  the 
wires  of  the  former  as  to  interfere  with 
them  and  cause  danger  to  the  com- 
pany's employees.  Rutlftnd,  etc.,  Co.  v. 
Marble  City,  etc.,  Co.,  26  Atl.  Rep.,  685 
(Vt.,  1893). 


*  Badger,  etc.,  Co.  v.  Marion,  etc.,  Co., 
29  Pac.  Rep.,  476  (Kan.,  1892). 

sShelbyville  Water  Co.  v.  People,  30 
N.  E.  Rep.,  678  (111,,  1892). 

6  Evans  v:  Hughes  County,  54  N.  W. 
Rep.,  603  (S.  Dak,  1893). 

'  A  ferry  franchise  created  by  act  of 
the  legislature  can  be  conveyed  only  by 
deed  and  not  by  oral  contract  of  sale. 
Gunterman  v.  People,  28  N.  E.  Rep., 
1067  (111.,  1891).  In  quo  warranto 
charging  defendants  with  usurping  a 
public  franchise  to  operate  a  ferry 
where  they  attempted  to'  defend  on  the 
ground  that  they  had  a  legal  right  to 
use  the  ferry,  the  burden  was  on 
them  to  show  a  valid  title.  Id.  A  per- 
son who  has  been  licensed  and  author- 
ized to  run  a  ferry  is  not  liable  for  an 
accident  occurring  under  the  manage- 
ment of  one  to  whom  he  has  leased  the 
ferry  right,  even  though  the  lease  be  of 
doubtful  validity.  Norton  v.  Wiswall, 
26  Barb.,  618  (1858) ;  Ladd  v.  Chotard,  1 
Ala.,  366 ;  Felton  v.  Dean,  22  Vt.,  170 ; 
Bowyer  v.  Anderson,  2  Leigh  (Va.),  550. 

8  A  statute  compelling  non-residents 
to  sell  ferry  rights  cannot  apply  to  ferry 
rights  owned  before  the  statute  was 
passed.  Dufour  v.  Stacey,  14  S.  W. 
Rep,,  48  (Ky.,  1890). 
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The  legislature  may  grant  a  ferry  company  an  exclusive  right, 
but  such  grants  are  not  favored  by  the  courts  and  are  often  con- 
strued away.' 

The  legislative  grant  of  the  franchise  of  a  ferry  gives  only  the 
right  to  maintain  a  ferry  and  to  take  tolls ;  it  does  not  give  the  right 
to  make  a  landing  upon  the  property  of  a  private  person  upon  a 
highway.^  The  franchises  of  a  ferry  company  will  be  forfeited 
where  the  company  allows  the  ferry  to  become  out  of  repair.* 

§  927.  Gas  companies. —  Gas  companies  are  somewhat  public  in 
their  nature,  and  owe  a  duty  to  supply  gas  to  all.*  Competing 
gas  companies  will  not  be  allowed  to  combine  in  regulating  the 
price  of  gas  to  the  public*  The  legislature  may  regulate  and  re- 
duce the  price  charged  for  gas.^ 


'  A  legislative  grant  to  an  individual  of 
the  exclusive  right  to  a  ferry  is  protected. 
McRoberts  v.  Washburne,  10  Minn.,  23 
(1865).  An  amendment  to  a  charter  giv- 
ing the  exclusive  right  to  have  a  ferry  is 
without  consideration,  and  not  binding 
as  a  contract.  Johnson  v.  Crow,  87  Pa, 
St,  184  (1878).  A  statute  that  no  court 
shall  authorize  a  competing  ferry  does 
not  prevent  a  city  being  authorized  to 
license  such  other  ferry.  Fanning  v. 
Gregoire,  16  How.,  524  (1853).  Where 
the  legislature  agree  to  discontinue  a 
ferry  in  consideration  of  a  bridge  com- 
pany doing  certain  things  for  the  public 
the  ferry  cannot  afterwards  be  restored. 
East  Hartford  v.  Hartford  Bridge  'Co., 
10  How.,  511  (1850).  A  free  railroad 
fen-y  is  in  violation  of  an  existing  ex- 
clusive right  to  an  older  ferry.  Aiken 
V.  Western  R  R.,  20  N.  Y.,  370  (1859). 
A  ferry  cannot  claim  compensation  in 
damages  merely  from  the  fact  that  a 
railroad  is  authorized  to  bridge  near 
it,  and  this  bridge  is  used  by  persons  on 
foot  Kansas,  etc.,  R'y  v.  Payne,  49 
Fed.  Rep.,  114  (1892).  A  city  cannot 
grant  an  exclusive  ferry,  but  the  grant 
is  valid  in  other  respects.  Carroll  v. 
Campbell,  17  S.  W.  Rep.,  884  (Mo.,  1891). 
An  authorized  toll-bridge  may  enjoin 
an  unauthorized  ferry.  Catawba,  etc., 
Co.  V.  Flowers,  14  S.  E.  Rep.,  918  (N.  C, 
1892).  Under  the  constitution  of  Mis- 
souri an  exclusive  right  to  a  ferry  can- 


not be  granted.  A  ferry  is  not  neces- 
sarily a  regulation  of  Interstate  com- 
merce although  it  is  between  two  states. 
Carroll  v.  Campbell,  19  S.  W.  Rep.,  809 
(Mo.,  1892). 

2  Pittsburgh  &  Lake  Erie  R  R  Co.  v. 
Jones,  111  Pa.,  204. 

'State  V.  Council  Blufifs,  etc.,  Co.,  11 
Neb..  354  (1881). 

*  The  terms  upon  which  and  the  man- 
ner in  which  such  companies  may  be  re- 
quired to  discharge  their  public  duties 
are  subject  to  legislative  supervision 
and  control.  State  v.  Columbu?  Gas, 
etc.,  Co.,  34  Ohio  St,  572  (1878) ;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.,  650  (1885).  Gas  companies 
possess,  by  virtue  of  their  charters, 
powers  and  privileges  which  others  can- 
not exercise ;  and  the  statutory  duty  is 
imposed  upon  them  to  furnish  gas  to 
persons  entitled  to  receive  it  under  the 
charters,  and  who  offer  to  comply  with 
the  general  conditions  on  which  the 
companies  supply  others.  People  v. 
Manhattan  Gas  Co.,  45  Barb.,  136  (1865). 

5  Gibbs  V.  Baltimore  Gas  Co.,  130  U. 
S.,  396. 

6  The  legislature  may  reduce  the  price 
of  gas  as  charged  by  the  company  to 
consumers.  Zanesville  v.  Zanesville, 
etc.,.  Co.,  23  N.  E,  Rep.,  55  (Ohio,  1889). 
And  mandamus  lies  to  compel  it  to 
make  the  reduction.  Zanesville,  etc.,  Co. 
V.    Zanesville,  id.,   59.     The  legislature 
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The  legislature  may  grant  an  exclusive  right  to  a  gas  company 
to  furnish  gas  in  a  particular  town,  but  a  municipality  has  no  in- 
herent power  to  make  such  a  grant.  Moreover  the  courts  do  not 
favor  grants  of  this  kind.' 

Where  a  gas  company  has  an  exclusive  right  to  supply  gas  to  a 

may  restrict  the  price  which  gaa  com- 
panies may  charge  for  meters.  State  v. 
Gas  Co.,  34  Ohio  St.,  573  (1878).  If  a 
gas  company  is  ordered  by  a  municipal- 
ity under  a  statutory  power  to  reduce 
tlie  price  of  gaa,  it  may  defend  against 
forfeiture  for  non-compliance  by  as- 
serting that  the  municipality  was  fraud- 
ulently induced  to  act.  State  v.  Cincin- 
nati, etc.,  Co.,  18  Ohio  St,  363  (1868).  A 
municipality  in  Indiana  has  power  to 
regulate  the  price  of  natural  gas.  City 
of  Eushville  v.  Rushville,  etc.,  Co.,  28  N. 
E.  Rep.,  853  (Ind.,  1891).  Where  the  char- 
ter gives  a  gas  company  power  to  sell 
gas,  it  gives  the  company  power  to  fix 
the  price,  and  such  price  cannot  be  re- 
duced where  the  charter  is  not  subject 
to  amendment.  State  v.  Laclede,  etc., 
Co.,  14  S.  W.  Rep.,  974  (Mo.,  1890). 

lA  city  has  no  inherent  power  to 
grant  an  exclusive  right  to  a  gas  com- 
pany. And  even  if  the  grant  were 
valid,  an  electric  light  plant  is  not  an 
impairment  of  the  contract  Saginaw, 
etc.,  Co.  V.  Saginaw,  28  Fed.  Rep.,  529 
(1886).  A  gas  company  cannot  enjoin 
the  city  from  constructing  gas-works 
at  the  public  expense.  Hamilton,  etc., 
Co.  V.  Hamilton,  37  Fed.  Rep.„  833 
(1889).  Exclusive  right  to  furnish  gas 
does  not  prevent  statute  regulating 
price.  State  v.  Columbus  Gas  Co.,  8 
Cent.  L.  J.,  404  (Ohio,  1878).  The  mere 
fact  that  a  city  ordinance  specifically 
and  by  name  grants  to  a  natural-gas 
company  the  right  to  use  its  streets  for 
laying  pipe,  etc.,  does  not  make  the 
license  exclusive,  and  therefore  the  grant 
of  a  monopoly.  City  of  Rushville  v. 
Rushville,  etc.,  Co.,  28  N.  E.  Rep.,  853 
(Ind.,  1891).  A  municipal  corporation 
has  no  power  to  grant  an  exclusive 
privilege  to  a  gas  company.  Citizens', 
etc.,  Co.  V.  Elwood,  16  N.  E.  Rep.,  624 


1888);  State  v.  Cincinnati,  etc., 
Co.,  18  Ohio  St.,  263  (1868).  Quo  war- 
ranto to  oust  a  gas  corporation  from  its 
claim  to  an  exclusive  privilege  for  a 
certain  number  of  years  fails  if  such 
exclusive  right  legally  exists.  State  v. 
Milwaukee,  etc.,  Co.,  29  Wis.,  454  (1873). 
The  case  of  Saginaw,  etc.,  Co.  v.  Hamil- 
tonj  supra,  was  affirmed  by  the  supreme 
court  of  the  United  States  (Hamilton, 
etc..  Co.  V.  Hamilton  City,  146  U. -S., 
358 — 1893),  and  a  careful  considera- 
tion of  the  rules  of  Jaw  applicable 
thereto  was  given.  An  exclusive  right 
to  supply  "light  or  heat"  to  a  city 
does  not  prevent  a  subsequent  grant 
to  a  company  to  light  by  electricity. 
Appeal  of  Scrantoc,  etc.,  Co.,  15  Atl. 
Rep.,  446  (Pa.,  1888),  the  court  saying 
that  "  monopolies  are  favorites  neither 
with  courts  nor  people.''  The  legislature 
does  not  create  a  gas  monopoly  by 
granting  an  exclusive  right  to  one  com- 
pany where  the  exclusive  privilege  was 
granted  by  an  amendment  to  the  char- 
ter and  was  without  consideration. 
Norwich  Gas  L.  Co.  v.  Norwich  City  G. 
Co.,  25  Conn.,  19  (1856).  A  city  author- 
ized so  to  do  may  grant  to  a  gas  com- 
pany the  exclusive  right  to  furnish  gas 
in  the  city.  City  of  Newport  v.  New- 
port, etc.,  Co.,  84  Ky.,  166  (1886).  The  stat- 
utes of  Pennsylvania  provide  that  where 
gas  or  water-works  have  been  con- 
structed by  a  municipality,  gas  or 
water-works  cannot  be  constructed 
within  the  limits  of  that  municipality 
without  the  consent  of  the  corporate 
authorities.  Electric  Lighting.  Co.  v. 
Underground  Light  Co.,  16  Weekly 
Notes  Cas.,  407 ;  42  Leg.  Int.,  4.  A  gas 
company  has  no  such  monopoly  as 
to  prevent  a  city  from  putting  in  its 
own  gas-works.  State  v.  Hamilton,  23 
N.  E.  Rep.,  935  (Ohio,  1890). 
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city,  subject  to  the  right  of  the  legislature  to  alter  or  revoke  the 
same,  the  legislature  may  authorize  the  city  to  construct  its  own 
gas  works.^  A  gas  companj^'  may  be  authorized  to  exercise  the 
power  of  eminent  domain.^  Gas  pipes  cannot  be  laid  under  public 
roads  in  rural  districts  without  compensation  to  the  owners  of  the 
fee,  though  "  as  to  streets  and  alleys  in  cities  and  boroughs  there 
are  reasons  why  a  different  rule  to  some  extent  should  prevail." ' 
A  gas  bompany  may  give  a  mortgage  on  its  plant.* 

The  relations  of  a  gas  company  towards  the  municipality  in  which 
it  is  located  are  somewhat  complex.  The  right  to  lay  pipes  in  the 
streets  can  be  granted  by  the  legislature  only.  Generally,  how- 
ever, the  legislature  gives  its  consent  in  advance  by  a  general  stat- 
ute, such  consent  to  vest  in  the  company  upon  the.  municipality 
consenting  thereto.^    This  right  to  use  the  streets  may  be  granted 


•  Hamilton,  etc.,  Co.  v.  Hamilton  City, 
146  U.  S.,  258  (1893).  A  municipal  ordi- 
nance is  not  such  a  contract  as  is  pro- 
tected by  the  constitution  of  the  United 
States  in  regard  to  impairing  the  valid- 
ity of  contracts.  It  is  a  contract  that  is 
protected  in  the  same  way  as  contracts 
of  individuals.    Id. 

2  Natural-gas  companies  may  exercise 
the  power  of  eminent  domain.  Con- 
sumers' Gas.,  etc.,  Co.  v.  Harless,  39  N. 
E.  Eep.,  1063  (Ind.,  1898);  Bloomfield  & 
R.,  etc.,  Co.  V.  Richardson,  63  Barb.,  437 
(1872),  giving  right  of  way  for  trans- 
porting gas.  The  power  may  be  exer- 
cised by  an  ordinary  gas  company. 
Johnston's  Appeal,  7  Atl.  Eep.,  167  (Pa., 
1886).  The  superfluous  land  of  a  gas 
company  may  be  condemned  by  a  rail- 
road company.  Matter  of  N.  Y.  &  H. 
R.  E.  E.,  63  N.  Y.,  336  (1875),  aff'g  5 
Hun.  20. 

3  Sterling's  Appeal,  111  Pa.  St.,  35; 
Bloomfield,  etc.,  Gaslight  Co.  v.  Calkins, 
63  N.  Y.,  386.  A  board  of  commissioners 
cannot  enjoin  a  natural-gas  company 
from  laying  pipes  along  a  country  road. 
Bd.  of  Com'rs,  etc.,  v.  Indianapolis,  etc., 
Co.,  33  N.  B.  Rep.,  973  (Ind.,  1893). 

*  See  ch.  XL VII,  supra.  A  mortgage 
of  a  gas  company  on  its  existing  prop- 
erty does  not  attach  to  mains  subse- 
quently laid  at  other  points.  Davidson 
V.  Westchester,  etc.,  Co.,  99  N.  Y.,  558 


(1885).  Street  rights  granted  to  individ- 
uals "organized  into  a  corporation" 
are  granted  to  the  corporation  that 
takes  them.  A  gas  company  may  mort- 
gage its  property,  including  the  right 
to  use  the  streets  for  its  pipes.  Upon 
foreclosure  an  individual  may  purchase 
the  property  and  rights.  He  may  exer- 
cise them  himself  or  transfer  them  to  a 
new  corporation.  Although  the  city 
forfeits  the  rights  of  the  old  company 
for  entering  into  an  illegal  combination, 
this  does  not  affect  the  mortgagee's 
rights.  Detroit  v.  Mutual,  etc.,  Co.,  43 
Mich.,  594  (1880). 

0  A  city  under  its  ordinary  powers  has 
no  right  to  grant  the  right  to  lay  down 
gas  pipes  in  the  streets.  Norwich  Gas  L. 
Co.  V.  Norwich  City  G.  Co.,  25  Conn.,  19 
(1856).  "The  right  to  use  the  public 
streets  of  a  city  for  the  purpose  of  lay- 
ing gas  pipes  therein  is,  in  my  opinion, 
a  franchise  which  the  state  alone  can 
confer."  Jersey  City  Gas  Co.  v.  Dwight, 
29  N.  J.  Eq.,  842  (1878).  The  right  to  dig 
up  the  streets  and  lay  down  gas  pipes  is 
a  franchise  which  can  be  granted  only 
by  statute  or  by  a  municipality  having 
statutory  power  to  grant  it.  New  Or-, 
leans  Gas  Co.  v.  Louisiana  Light  Co.,  115 
U.  S.,  650,  659  (1885).  "  The  right  to  use 
the  street  of  a  city  by  a  gas  company  to 
enable  it  to  lay  down  its  pipes  is  a  fran- 
chise that  can  be  granted  only  by  the 
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for  a  longer  period  than  the  period  named  in  the  charter  of  the 
company  for  its  existence.'  This  right  is  property.  It  is  a  contract 
which  cannot  be  repealed  or  modified*  by  the  municipality  after  it 
has  once  vested.^  Gas  pipes  laid  in  the  street  are  real  estate  and 
taxable  as  such.' 

Contracts  between  the  city  and  a  gasj  company  relative  to  the 
use  of  gas  and  relative  to  the  rights  of  each  party  turn  on  the  con- 
struction of  the  terms  of  the  contract  in  each  case.*    A  statute 


legislature  or  some  local  or  municipal 
authority  authorized  to  confer  it"  City 
of  Newport  v.  Newport,  etc.,  Co.,  84  Ky., 
166  (1886).  In  New  York  a  gas  company 
must  pay  for  its  right  of  way  along  a 
country  highway.  Bloomfield,  etc.,  Co.  v. 
Calkins,  63  N.  T.,  386  (1875).  See  notes 
supra.  The  statute  of  Pennsylvania 
prohibits  gas  companies  laying  gas  pipes 
in  the  streets  without  the  consent  of  the 
municipal  authorities.  Philadelphia 
Steam  Supply  Co.  v.  City  of  Philadelphia, 
41  Leg.  Int.,  353;  City  of  Reading  v. 
Consumers'  Gas  Co.,  id.,  438. 

'  A  gas  company  may  take  by  a  city  or- 
dinance certain  privileges  in  the  streets 
which  extend  beyond  its  chartered  ex- 
istence, and  the  company  having  power 
to  transfer  its  franchises,  the  granted 
company  may  exercise  those  franchises. 
They  constitute  a  conti-act  State  v.  La- 
clede, etc.,  Co.,  14  S.  W.  Rep.,  974  (Mo., 
1890). 

2  The  city  having  entered  into  a  con- 
tract with  a  gas  company  cannot  repu- 
diate and  withdraw  from  it  Lima  Gas 
Co.  V.  Lima,  4  Ohio  C.  C.  Rep.,  23  (1889). 
The  fact  that  certain  provisions  in  an 
ordinance  are  not  to  take  effect  until  a 
certain  time  in  the  future  does  not  af- 
fect the  validity  either  of  the  entire  or- 
dinance or  of  the  particular  provisions. 
City  of  Rushville  v.  Rushville  Natural 
Gas  Co.,  38  N.  E.  Rep.,  853  (Ind.,  1891). 
A  city  may  by  ordinance  forbid  the 
opening  of  streets  for  the  laying  of  gas 
mains  at  any  time  from  December  1  to 
March.  But  it  cannot  forbid  the  open- 
ing of  the  street  to  lay  a  pipe  across  the 
street  Commissioners,  etc.,  v.  Northern, 
etc.,  Co.,  13  Pa.  St,  318  (1849). 


'  Providence  Gas  Co.  v.  Thurber,  3  R.  I., 
31.  Under  the  statutes  of  Iowa  rela- 
tive to  taxation,  gas  mains  are  realty. 
Capital,  etc.,  Co.  v.  Charter,  etc.,  Co.,  50 
N.  W.  Rep.,  579  (Iowa,  1874). 

*  Although  the  legislature  empowers 
a  city  to  contract  for  the  lighting  of  its 
streets  with  gas,  yet  a  contract  to  run 
for  five  years  is  not  binding  but  falls 
with  a  repeal  of  the  statute.  Richmond, 
etc.,  Co.  V.  Middletown,  59  N.  Y.,  328 
(1874).  Where  a  city  is  given  power  to 
contract  with  a  gas  company  relative  to 
•the  use  thereof  and  does  so  contract  for 
a  term  of  years,  the  city  cannot  re- 
pudiate its  contract  and  proceed  to  use 
other  light  City  of  Indianapolis  v. 
Indianapolis,  etc.,  Co.,  66  Ind.,  396  (1879). 
Under  its  charter  power  to  contract  for 
and  make  regulations  concerning  the 
lighting  of  a  city  by  gas  in  such  man- 
ner as  may  be  agreed  upon,  and  to 
make  generally  such  contracts  in  re- 
lation to  the  business  of  the  gas  com- 
pany as  may  be  beneficial,  a  city  hav- 
ing the  right  to  purchase  gas  works 
may  waive  its  right,  and  make  a  new 
contract  retaining  the  right  to  purchase 
at  a  later  date.  Specific  performance 
of  the  right  to  purchase  will  not  be 
ordered,  however,  where  arbitrators  are 
provided  for,  and  the  company  refuses 
to  appoint  one  to  represent  it  A  con- 
cession by  the  company  and  the  dis- 
continuance of  suits  are  good  considera- 
tions for  a  new  contract  with  the  city. 
City  of  St  Louis  v.  St  Louis,  etc.,  Co., 
70  Mo.,  69  (1879).  Where  an  ordinance 
of  a  city,  accepted  by  a  gas  company, 
fixes  a  maximum  rate  to  be  charged  for 
gas,  this  constitutes  a  contract  which 
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forbidding  the  piping  of  natural  gas  to  places  outside  of  the  state 
is  unconstitutional.' 

§928.  Insurance  companies. —  Insurance  companies  like  banks 
are  subject  to  regulation  by  the  legislature.'  A  life  insurance  com- 
pany cannot  go  into  fire  and  marine  insurance,'  nor  can  a  fire  in- 
surance company  insure  against  lightning.* 

An  insurance  company  has  no  power  or  legal  right  to  subscribe 
for  stock  in  a  savings  bank  and  building  association,'  nor  to  pur- 
chase stock  in  anotiier  insurance  company.*  One  insurance  com- 
pany cannot  subscribe  to  the  stock  of  another.'  An  insolvent 
insurance  corporation  cannot  purchase  shares  of  its  own  capital 
stock.'    The  defense  of  ultra  vires,  however,  is  not  favored  by  the 


cannot  be  changed  by  the  court,  even 
though  it  turns  oat  to  be  an  inadequate 
price.  Manhattan,  etc.,  Co.  v.  Dayton, 
etc.,  Co.,  55  Fed.  Rep.,  181  (Ohio,  1893). 

'Benedice  v.  Columbus,  etc.,  Co.,  23 
Atl.  Eep.,  485  (N.  J.,  1892). 

2  The  legislature  may  enact  stringent 
regulations  of  insurance  business  and 
prescribe  a  forfeiture  of  charter  for 
non-compliance.  Chicago  Life  Ins.  Co. 
V.  Needles,  113  U  S.,  574  (1885).  The 
legislature  may  make  it  a  criminal 
offense  for  agents  of  insurance  com- 
panies to  pay  rebates  on  insurance  pre- 
miuma  People  v.  Formosa,  131  N.  Y., 
478(1892). 

» Ashton  V.  Burbank,  2  Dill.,  435.  A 
stockholder  may  enjoin  a  life  and  fire 
insurance  company  from  engaging  in 
marine  insurance.  Natusch  v.  Irving, 
2  Cooper's  Ch.,  358  (1824);  Although  a 
life  insurance  company  for  eighteen 
months  engages  in  marine  insurance 
and  then  fails,  the  marine  policy-holders 
cannot  recover  on  their  policies  but  may 
recover  back  the  premiums.  Re  Phoenix, 
etc.,  Co.,  2  J.  &  H.,  441  (1862).  See,  also, 
Burges  &  Stock's  Case,  2  J.  &  H.,'441 ; 
Hambro  v.  Hull,  etc.,  Co.,  3  H.  &  N.,  789. 

*  Where  the  charter  of  the  company 
only  authorized  insurance  against  fire, 
a  by-law  referred  to  in  the  policy  recog- 
nizing damages  by  lightning  as  one  of 
the  risks  assumed  imposes  no  obligation 
upon  the  company  to  pay  for  losses 
other  than  by  fire.    Andrews  v.  Union, 


eta,  Ins.  Co.,  37  Me.,  256  (1854).  Where 
an  insurance  company  has  issued  a 
policy  which  is  not  authorized  by  ita 
charter,  the  policy  cannot  be  enforced 
by  the  party  who  is  insured.  Tlie  court 
said  in  a  dictum  that  his  remedy  is  a 
suit  in  disaffirmance  and  for  an  account- 
ing. Miller  v.  American,  etc.,  Co.,  31 
S.  W.  Rep.,  39  (Tenn.,  1893). 

*  Mutual  Sav.  Bank  &  Bldg.  Ass'n  v. 
Meriden  Agency  Co.,  24  Conn.,  159  (1855), 
holding  the  insurance  company  not 
liable  on  the  stock.  An  insurance  com- 
pany cannot  invest  in  the  stock  of  a 
bank.  State  v.  Butler,  8  S.  W.  Eep.,  586 
(Tenn.,  1888). 

*  Re  Liquidators  of  the  British  Nation 
Life  Insurance  Association,  L.  E.,  8  Ch. 
Div.,  679  (1878),  the  court  refusing  to 
hold  the  former  liable  on  a  winding  up ; 
BeiTy  V.  Yates,  24  Barb.,  199  (1857); 
Pierson  v.  McCurdy,  33  Hun,  520  (1884). 

7  Ben-y  v.  Yates,  24  Barb.,  199  (1857). 

'In  the  case  of  In  re  Republic  Ins. 
Co.,  3  Biss.,  452  (1873\  where  the  insolv- 
ent corporation  had,  some  three  years 
previously,  when  the  corporation  was 
solvent,  purchased  stock  of  various 
stockholders  and  still  held  it,  the  court 
held  that  these  old  stockholders  were  not 
liable  for  the  unpaid  subscription  price 
thereof.  See,  also,  §  317,  supra.  In 
Farnsworth  v.  Eobbins,  36  Minn.,  369 
(1887),  the  receiver  of  an  insolvent  com- 
pany recovered  from  a  stockholder 
whose  stock  the  company  had  purchased. 
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courts.^  Policy-holders  have  not  the  same  standing  in  court  to  re- 
strain an  ultra  vires  act  that  stockholders  have.^  A  tontine  policy- 
holder cannot  maintain  a  suit  in  equity  against  the  insurance  com- 
pany.' 

If  a  director  of  an  insolvent  company  accepts  a  secret  gift  for 
reinsuring  the  company's  risks  in  another  insflrance  company,  he 
may  be  compelled  to  repay  the  same  to  the  company.* 

The  profits  of  an  insurance  company  generally  belong  to  the 
stockholders  and  not  to  the  policy-holders.* 

In  most,  if  not  all,  of  the  states  stringent  regulations  exist  rela- 
tive to  the  transaction  of  business  in  the  state  by  foreign  insurance 
companies.' 


'  Taunton  v.  Royal  Ins.  Co.,  2  H.  &  M., 
135  (1864),  holding  that  stockholders 
cannot  enjoin  the  company  from  paying 
losses  which  are  expressly  excepted 
from  the  policy.  The  company  may 
make  such  payment  in  order  to  get 
business.  Ultra  vires  may  be  pleaded 
by  a  mutual  insurance  company  where 
there  is  no  proof  that  the  beneficiary 
did  not  receive  the  benefit  of  his  pay- 
ments. Rockhold  V.  Canton,  etc.,  Assoc, 
19  N.  E.  Rep.,  710  (111.,  1889).  An  insur- 
ance company  may  enforce  a  note  taken 
as  collateral  security,  and  the  plea  of 
ultra  vires  is  unavailing.  Home  Ins. 
Co.  V.  Buckley,  N.  Y.  L.  J.,  April  22, 
1890. 

2  Policy-holder's  action  against  an  in- 
surance company  to  restrain  an  ultra 
vires  act,  not  sustained.  Levy  v.  Mutual 
L.  Ins.  Co.,  54  Hun,  315  (1889).  In  Bew- 
ley  V.  Equitable  Life  Assurance  Soc,  61 
How.  Pr.,  344  (1881),  where  a  policy- 
holder sought  to  hold  liable  for  misuse 
of  funds  the  directors  who  were  elected 
by  the  holders  of  the  $100,000  of  stock 
of  that  corporation,  it  was  held  that  the 
action  by  him  would  not  lie.  If  he  had 
been  a  judgment  creditor  and  the  cor- 
poration had  been  insolvent  a  different 
rule  vcould  have  applied  —  thus  distin- 
guishing Evans  v.  Coventry,  5  De  G.,  M. 
&  G.,  911  (1854);  Aldebert  v.  Leaf,  1 
Hem.  &  M.,  681  (1862);  Be  State,  etc., 
Ins.  Co.,  11  Week.  Rep.,  746;  Belknap  v. 
North,  etc.,  Ina  Co.,  11  Hun,  282  (1877). 


'  Hunton  v.  Equitable  Life,  etc.,  Soct, 
45  Fed.  Rep.,  661  (1891). 

4  Bent  V.  Proest,  86  Mo.,  475  (1885); 
Gaskell  v.  Chambers,  26  Beav.',  360  (1858), 
where  the  director  received  a  secret  gift 
for  bringing  about  a  consolidation.  Corv- 
tra,  if  all  assented.  Southall  v.  British, 
etc..  Assoc,  L.  R.,  6  App.,  614  (1871). 

"The  shareholder  of  an  insurance  com- 
pany conducted  on  both  the  stock  and 
the  mutual  insurance  plan  is  entitled 
to  all  the  rights  in  the  guaranty  accumu- 
lations that  a  stockholder  in  any  other 
corporation  has  in  the  corporate  assets. 
Traders',  etc.,  Ins.  Co.  v.  Brown,  142  Mass., 
403  (1886).  The  guaranty  accumulations 
of  an  insurance  company  conducted  both 
on  the  mutual  and  stock  principle  belong 
to  the  stockholders  and  not  to  the  policy- 
holders. Id.  As  to  dividends  on  a  ton- 
tine insurance  policy,  see  Pierce  v.  Equi- 
table Life  Assurance  Co.,  145  Mass.,  56 
(1887).  Upon  dissolution  of  a  mutual 
insurance  company  having  no  stock- 
holders, its  assets,  after  the  payment  of 
its  liabilities,  belong  to  the  state.  Tit- 
comb  V.  Kennebec,  etc.,  Co.,  9  Atl.  Rep., 
732  (Me.,  1887). 

fi  See  ch.  XLI,  supra.  Premiums  on  in- 
surance cannot  be  collected  where  the 
company  issued  the  policy  without  com- 
plying with  the  law  relative  to  foreign 
corporations.  Wiestling  v.  Marthim,  27 
N.  E.  Rep.,  576  (Ind.,  1891).  Foreign 
corporations  doing  business  in  a  state 
which  prescribes  statutory   provisions 
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Money  due  from  an  insurance  company  on  a  loss  occurring  in 
that  state  cannot  be  attached  at  a  branch  office  of  the  company  in 
another  state.' 

Consolidations  of  insurance  companies  are  generally  allowed  by 
statutes,  but  these  statutes  carefully  preserve  the  rights  of  policy- 
holders.^ « 

There  has  been  a  vast  amount  of  litigation  over  the  powers  of  a 
local  insurance  agent  to  bind  the  company  by  his  acts,  contracts 
and  representations.  This  subject,  however,  pertains  to  agency 
rather  than  corporation  law.' 

An  assignment  of  an  ordinary  life  insurance  policy  as  collateral 
security  is  legal,  but  the  assignee  can  retain  only  the  amount  of 
the  loan  and  interest,  even  though  the  pledge  has  been  modified  or 
merged  into  a  sale.* 


for  that  business  cannot,  in  contracts, 
do  away  with  the  application  to  it  of 
these  provisions.  Fletcher  v.  New  York, 
etc.,  Ins.  Ck).,  13  Fed.  Eep.,  526  (1882). 
The  same  rule  applies  to  an  insurance 
company  chartered  by  congress,  ft 
must  conform  to  state  restrictions. 
Daly  V.  National,  eta,  Ins.  Co.,  64  Ind.,  1 
(1878).  For  decisions  under  Massachu- 
setts statute  requiring  foreign  insurance 
companies  to  appoint  an  agent  to  accept 
service,  see  Thayer  v.  Tyler,  76  Mass., 
164  (ia57) ;  National,  etc.,  Ins.  Co.  v.  Pur- 
sell,  92  Mass.,  231  (1865);  Leonard  v. 
Washburn,  100  llasa,  251  (1868);  GUles- 
pie  V.  Commercial,  etc.,  Ina  Co.,  78 
Mass.,  201  (1858);  Morton  v.  Mutual  Ins. 
Co.,  105  Mass.,  141  (1870).  Eestrictions 
upon  foreign  insurance  companies  are 
strictly  enforced.    See  §  696,  supra. ' 

lAn  attachment  in  Massachusetts  on 
insurance  money  due  from  a  New  Tork 
insurance  company  on  a  loss  occurring 
in  Xew  Tork  is  not  good.  Douglas  v. 
Phenix  Ins.  Co.,  63  Hun,  393  (1892).  No 
attachment  lies  on  insurance  money  due 
by  resident  branch  of  a  foreign  insur- 
ance company  to  another  foreign  com- 
pany. Straus  V.  Chicago,  etc.,  Co.,  46 
Hun,  216  (1887) ;  Moch  v.  Virginia,  etc., 
Ins.  Co.,  10  Fed.  Eep.,  696  (1882). 

^As  to  consolidations  of  insurance 
companies  in  England  and  the  liability 
of  the  old  company  and  its  stockholders 


on  old  policies,  see  Hort's  Case,  L.  R,  1 
Ch.  D.,  307  (1875) ;  Harman's  Case,  L.  R, 
1  Ch.  D.,  326  (187.5) ;  Cockers  Case,  L.  R, 
8  Ch.  D.,  1  (1876);,  Eivington's  Case,  L. 
R,  3  Ch.  D.,  10  (1876);  Doman's  Case,  L 
R,  3  Ch.  D..  21  (1876);  Wynne's  Case, 
L  R,  8  Ch.,  1002  (1873) ;  Hamilton,  eta, 
Ins.  Co.  V.  Hobart,  68  Mass.,  543  (1854) ; 
Smith  V.  St  Louis,  etc.,  Ins.  Co.,  2  Tenn. 
Ch.,  727  (1877);  Gardner  v.  Hamilton, 
eta,  Ins.  Co.,  33  N.  Y.,  421  (1865).  A 
consolidation  may,  under  the  Iowa  stat- 
ute rendering  directors,  etc.,  liable  for 
diversion  of  funds,  render  them  liable  to 
an  old  policy-holder.  Grayson  v.  Will- 
oughby,  43  X  W.  Kep.,  591  gowa,  lb89). 

'  The  president  of  an  insurance  com- 
pany which  has  not  complied  with  the 
law  authorizing  its  organization  is  liable 
to  policy-holders  for  false  representa- 
tions to  them  by  the  insurance  agents 
that  the  company  had  so  complied. 
Belding  v.  Floyd,  17  Hun,  208  (1879). 
Acts  of  local  insurance  agents  appointed 
by  a  general  agent  of  a  foreign  insur- 
ance company  are  binding  on  the  com- 
pany, such  acts  being  within  the  express 
powers  given  them  by  the  general  agent 
therein  to  soUcit  or  take  insurance. 
Kavey  v.  Amazon  Ina  Co.,  36  Hun,  66 
(1885).  As  to  insurance  agents,  see 
Perkins  v.  Washington  Ins.  Co.,  4 
Cowen,  645  (1825> 

<Cammack  v.  Lewis,   15  Wall,  643 
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It  is  cause  for  forfeiture  of  the  charter  if  an  insurance  company 
takes  risks  which  it  cannot  pay  if  required,'  or  if  it  takes  "grave- 
yard" insurance,^  or  if  a  mutual  relief  association  is  run  for  the 
benefit  of  its  officers  only,'  or  if  it  insures  in  a  manner  contrary  to 
statute  and  delays  payments  of  losses.* 

By  statute  forfeiture  may  be  decreed  where  the  court  decides 
that  a  continuance  of  business  by  an  insurance  company  wiU  be 
hazardous  to  the  community.' 

§  929.  Plank-roads  and  turnpikes. —  A  plank-road  or  turnpike 
company  is  quasi-Y>nhlic  in  its  nature.  It  is  allowed  and  operated 
for  the  accommodation  of  the  public  as  well  as  the  profit  of  the 
stockholders.  Hencp  an  execution  cannot  be  levied  upon  it  unless 
the  statute  expressly  allows  such  levy,  inasmuch  as  the  effect  of 
the  levy  may  be  to  break  the  road  into  fragments  or  to  interfere 
with  its  maintenance.' 

The  legislature  may  authorize  a  turnpike  company  to. take  pos- 
session of  a  country  road  and  operate  it  as  a  turnpike,  without 
paying  damages  to  adjoining  owners ;  the  obligation  of  the  com- 
pany to  keep  the  road  in  repair  being  considered  an  equivalent  for 
the  value  of  the  road  when  turned  over  to  the  company.'    But  a 


(1873);  Page  v.  Burnstine,  103  U.  S., 
664  (1880);  Warnock  v.  Davis,  104  id., 
775  (1881).  See.  also.  Tenant  v.  Dudley, 
68  Hun,  235  (1893). 

1  Ward  V.  Farwell,  97  III,  593  (1881). 

2  State  V.  Central,  etc.,  Assoc,  39  Ohio 
St,  899  (1876),  the  person  receiving  the 
insurance  having  no  insurable  interest 
in  the  person  insured. 

s  State  17.  People's,  etc.,  Assoc,  43  Ohio 
St,  579  (1885). 

<  State  V.  Standard,  etc,  Assoc,  38 
Ohio  St,  381  (1883). 

6  Ward  V.  Farwell,  97  HI.,  S93  (1881). 
The  state  may  force  the  dissolution  of 
insolvent  insurance  corporations  or  cor- 
porations whose  continuance  of  business 
will  be  dangerous  to  the  public.  Id. ; 
Chicago  Life  Ins.  Co.  v.  Auditor,  101 
III,  83  (1881). 

6  Ammont  v.  Pittsburg  T.  Co.,  13  S.  & 
E.  (Pa.),  310  (1835).  After  an  execu- 
tion sale  of  a  franchise,  etc,  of  a  gravel- 
road  corporation,  the  corporation  may 
give  a  deed  of  the  same  to  the  pur- 
chaser. State  V.  Hare,  33  N.  E.  Rep., 
145  (Ind.,  1889). 


'Douglass  V.  President,  etc.,  33  Md., 
219  (1864).  The  legislature  may  author- 
ize a  turnpike  company  to  take  posses- 
sion of  public  roads  and  operate  them 
as  turnpikes.  Chagrin,  etc.,  P.  R  Co.  v. 
Cane,  3  Ohio  St,  419  (1853).  The  legisla- 
ture may  authorize  the  turning  of  a  high- 
way into  a  turnpike  without  payment  of 
compensation  for  the  land,  payment  for 
damages  to  the  adjacent  land  being 
provided  for.  Wright  v.  Carter,  27  N.  J. 
L.,  76  (1858).  Reversed  on  another  point, 
see  33  N.  J.  Eq.,  377.  The  legislature 
may  authorize  a  plank-road  company  to 
take,  use,  maintain  and  charge  tolls  on 
a  road  that  up  to  that  time  was  a  public 
Toad.  Such  change  may  be  made  with- 
out payment  of  compensation  to  the 
state  or  adjacent  property  ownei-s.  The 
charging  of  toll  is  justified  in  exchange 
for  the  relief  from  taxes  to  keep  the  road 
in  repair.  Chagrin,  etc.,  P.  R  Co.  v. 
Cane,  2  Ohio  St,  419  (1858).  The  legisla- 
ture may  authorize  a  plank-road  com- 
pany to  take  public  roads  for  its  pur- 
poses, upon  paying  compensation  for 
the  public  interest  therein  or  agreeing 
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turnpike  company  has  no  right  to  appropriate  a  public  highway, 
unless  expressly  authorized  by  the  legislature  so  to  do.'  The  grant 
of  a  turnpike  and  ferry  privilege  does  not  prevent  a  subsequent 
grant  for  another  turnpike  and  bridge,  although  the  latter  de- 
stroys the  former.^ 

A  turnpike  company  may  give  a  mortgage  on  its  property.'  It 
may  authorize  the  construction  of  a  street  railroad  on  its  road,  if 
its  stockholders  do  not  object.*  Its  stockholders  may  enjoin  it 
from  doing  acts  which  are  contrary  to  the  original  charter  and  ob- 
ject of  the  company.'  . 


with  the  supervisor  and  commissioners 
of  highways  upon  the  amount  to  be 
paid.  'Benedict  v.  Goit,  3  Barb.,  459 
(1848).  Acceptance  of  the  cliarter  is  not 
implied  by  accepting  the  benefits  but 
performing  none  of  the  burdens  im- 
posed ;  as  where  a  toll-road  was  estab-| 
lished  over  a  highway.  Welsh  v.  Pln- 
mas  Co.,  29  Pac.  Rep.,  730  (Cal.,  1893). 
Where  a  turnpike  company  is  allowed, 
without  objection,  to  expend  a  large 
amount  of  money  in  extending  its  road, 
under  authority  of  a  decree  of  court, 
the  commoliwealth  is  estopped  to  ques- 
tion the  regularity  of  the  proceedings 
under  which  such  authority  was  granted. 
Commonwealths  Philadelphia,  etc.,  Co., 
25  Atl.  Rep.,  1105  (Pa.,  1893).  If  there 
is  a  dangerous  declivity  on  the  side  of  a 
turnpike,  it  is  the  duty  of  the  company 
to  protect  it  by  a  railing.  Southworth 
V.  Owenton,  etc.,  Co.,  16  S.  W.  Rep.,  139 
(Ky.,  1891). 

•  A  turnpike  company  cannot  appro- 
priate for  its  purposes  an  existing  high- 
way. Grofl  V.  Bird,  etc.,  T.  Co.,  18  Atl. 
Rep.,  431  (Pa.,  1889).  Legislative  author- 
ity to  construct  a  turnpike  does  not 
authorize  the  company  to  occupy  a 
highway  for  that  purpose.  Groff  v. 
Bird-in-liand  T.  Co.,  23  Atl.  Rep.,  834 
(Pa.,  1891).  A  toll-road  once  located 
cannot  be  changed.  Snell  v.  Chicago, 
24  N.  E.  Rep.,  .532  (111.,  1890).  ' 

*Hydes,  etc.,  Co.  v.  Davidson  County, 
18  a  W.  Rep.,  636  (Tenn.,  1893). 

'  Bonds  secured  by  a  mortgage  on  land 
of  a  turnpike  company  are  valid  and 
the  mortgage  can  be   foreclosed.    The 


defense  that  the  mortgage  was  un- 
authorized by  statute  is  not  good.  The 
delay  is  fatal.  Browning  v.  MuUins,  13 
S.  W.  Rep.,  426  (Ky.,  1890).  Where  a 
mortgage  on  a  plank-road  is  foreclosed 
and  the  property  is  purchased  by  an  in- 
dividual, damages  for  an  accident  oc- 
curring subsequently  while  lie  is  oper- 
ating it  cannot  be  recovered  from  the 
old  company.  Wellsborough,  etc.,  Co. 
V.  Griffin,  57  Pa.  St,.  417  (1868). 

'  A  street  railroad  may  be  constructed 
on  a  turnpike  with  the  consent  of  the 
owners  of  the  latter,  and  the  consent  of 
the  trustees  of  the  road  district  need  not 
be  obtained,  they  not  "  having  charge  " 
of  such  turnpike.  Cincinnati,  etc.,  St. 
R'y  V.  Village  Com'rs,  14  Ohio  St.,  523 
(1863).  Where  a  turnpike  company 
authorizes  the  construction  of  a  street 
railway  on  its  turnpike  the  adjoining 
owners  cannot  claim  additional  compen- 
sation, nor  obtain  damages  for  a  change 
in  the  grade,  the  turnpike  company 
having  power  to  so  change  it.  Peddi- 
cord  V.  Baltimore,  etc.,  P.  R.  R'y  Co.,  34 
Md.,  463  (1871). 

5  Even  though  the  legislature,  after  a 
turnpike  corporation  is  oi-ganized,  au- 
thorizes it  to  issue  stock  in  payment  for 
another  turnpike,  yet  a  dissenting  stock- 
holder may  prevent  the  purchase  by 
showing  that  it  decreases  the  value  of 
his  stock.  Shaw  v.  Campbell,  etc.,  Co., 
15  S.  W.  Rep.,  345  (Ky.,  1891).  The  con- 
solidation of  two  turnpike  corporations, 
even  under  a  statute  authorizing  it,  may 
be  enjoined  by  a  stockholder.  Botts  v. 
Sirapsonville,  etc.,   Co.,  10  S.  W.  Rep., 
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It  is  illegal  for  a  person  to  obstruct  a  turnpike  or  to  use  it  and 
refuse  to  pay  toll.' 

The  right  of  a  turnpike  company  to  maintain,  retain  and  operate 
its  road  and  collect  toll  is  property  which  cannot  be  taken  from 
it  except  under  the  power  of  eminent  domain.^ 

.Under  the  power  of  eminent  domain  the  property  of  a  turnpike 
company  may  be  taken  for  another  public  or  quasi-pnhlic  use.' 


184  (Ky.,  1888).  Compare  §  896  and  ch. 
XXVIII.  A  stockholder  in  a  plank-road 
company  may  enjoin  his  company  from 
running  a  stage  line  and  carrying  the 
mails.  Wiswall  v.  Greenville,  etc.,  R  R. 
Co.,  3  Jones'  Eq.  (N.  C.),']83  (1857).  See 
Crawford  v.  Longstreet,  43  N.  J.  L.,  325 
(1881),  holding  that  a  turnpike  company 
may  lease  premises  for  storing  imple- 
ments used  in  repairing  its  road  and  for 
sheltering  its  employees.  A  property 
owner  adjoining  a  turnpike  cannot  en- 
join an  assessment  by  the  city  for  paving 
the  road,  Bagg  v.  Detroit,  5  Mich.,  336 
(1858).  Ordinarily  a  plank-road  com- 
pany cannot  guaranty  the  debts  of  an- 
other plank-road  company.  In  Madi- 
son, etc.,  Co.  V.  Watertown,  etc.,  Co.,  7 
Wis.,  59  (1858),  where  a  plank-road  com- 
pany built  and  owned  a  road  over  a 
part  of  another  company's  route  which 
the  latter  had  not  constructed,  the  for- 
mer was  defeated  in  a  suit  for  repay- 
mei(t  from  the  latter  corporation. 

1  An  indictment  will  lie  against  a  per- 
son obstructing  a  turnpike.  Common- 
wealth V.  Wilkinson,  33  Mass.,  175  (1834). 

2  City  of  Detroit  v.  Detroit  &  F, 
Plank-road  Company,  43  Mich.,  140.  The 
question  was  whether  the  legislature 
had  power  to  compel  the  defendant  to 

•  move  its  toll-gates  from  within  the  city 
limits  after  they  had  been  lawfully 
placed  there  under  the  provisions  of  its 
charter.  Judge  Cooley  says :  "  It  cannot 
he  necessary  at  this  day  to  enter  upon  a 
discussion  in  denial  of  the  right  of  the 
government  to  take  from  either  indi- 
viduals or  corporations  any  property 
which  they  may  rightfully  have  ac- 
quired. In  the  most  arbitrary  times 
such  an  act  was    recognized  as  pure 


tyranny,  and  it  has  been  forbidden  in 
England  ever  since  Magna  Cbarta,  and 
in  this  country  always.  It  is  immaterial 
in  what  way  the  property  was  lawfully 
acquired,  whether  by  labor  in  the  ordi- 
nary avocations  of  life,  by  gift  or  descent, 
or  by  making  a  profitable  use  of  a  fran- 
chise granted  by  the  state ;  it  is  enough 
that  it  has  become  private  property, 
and  it  is  thus  protected  by  the  '  law  of 
the  land.' "  A  statute  ordering  the  re- 
moval of  toll-gates  altogether  is  uncon- 
stitutional where  the  right  to  take  tolls 
was  granted.  Att'y-Gen.  v.  German- 
town,  etc.,  Road,  55  Pa.  St,  466  (1866). 
The  legislature  cannot  compel  a  turn- 
pike company  to  remove  its  road  to  the 
outskirts  of  a  town  which  has  grown  up 
since  the  road  was  constructed.  Turn- 
pike Co.  V.  Davidson  County,  3  Tenn. 
Ch.,  396  (1877).  An  amendment  giving 
I'ight  to  take  toll  to  mail  coaches  is  not 
revocable.  Derby  Turnpike  Co.  v.  Parks, 
10  Conn.,  533  (1835).  The  legislature  may 
amend  turnpike  charter  so  that  it  can 
charge  only  a  proportionate  part  for  the 
distance  between  gates,  where  the  whole 
distance  is  not  traveled.  Maysville  Turn- 
pike Co.  V.  How,  14  B.  Monr.,  436  (1854). 
In  the  case  Covington,  etc.,  Co.  v.  San- 
ford,  30  S.  W.  Rep.,  1081  (Ky.,  1893),  it 
was  held  that  the  courts  would  not  con- 
sider the  question  of  whether  a  reduc- 
tion of  turnpike  tolls  by  the  legislature 
was  reasonable  or  not. 

'Arminton  v.  Barney,  15  Vt,  745 
(1843),  where  the  franchises  of  a  turn- 
pike were  taken  for  a  public  highway ; 
White  River  T.  Co.  v.  Vermont  Cen.  R. 
R.  Co.,  31  Vt,  594  (1849),  holding  that  a 
railroad  may  take  a  turnpike  unless  its 
charter  gave  it  an  exclusive  right    Bos- 
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A  public  road  may  be  opened  alongside  of  a  toll  plank-road.^  A 
turnpike  company  cannot  be  deprived  of  its  roads  or  its  franchises 
by  an  extension  of  the  limits  of  a  municipal  corporation.  It  may 
continue  to  collect  toll  even  on  the  part  of  the  road  taken  into  the 
city."  Upon  the  termination  of  the  period  for  which  a  turnpike 
company  is  authorized  to  collect  tolls  the  highway  becomes  free 
and  the  stockholders  no  longer  have  any  interest  therein.'  A 
turnpike  is  not  a  private  road  and  cannot  be  closed  by  the  stock- 
holders against  public  use,  and  the  forfeiture  of  the  charter  does 
not  destroy  the  character  of  the  road  as  a  public  highway.*    The 


ton  &  L.  R  R  Co.  v.  Salem  &  L.  R.  R. 
Co.,  2  Gray,  1  (1854);  Central  Bridge 
Co.  f.  Lowell,  4  Gray,  474(1855);  Boston 
Water-power  Co.  v.  Boston  &  W.  R.  R 
Co.,  28  Pick.,  360  (1839);  Enfield  Toll  B. 
Co.  V.  Hartford  &  N.  H.  R  R  Co.,  17 
Conn.,  454  (1846).  Under  power  of 
eminent  domain  one  turnpike  may  be 
laid  out  partly  over  route  of  another. 
Backus  V.  Lebanon,  11  N.  H.,  19  (1840). 
A  town  may  condemn  for  a  highway  a 
turnpike  and  such  part  of  an  interstate 
bridge  as  is  in  the  state.  Crosby  v.  Han- 
over, 36  N.  H.,  404  (1858).  The  franchise 
to  operate  a  loll-road  seems  to  be  per- 
sonalty. The  franchise  does  not  pass  to 
the  heirs  of  a  private  individual  who 
purchased  the  same  from  a  corporation 
under  legislature  authority.  Snell  v. 
Chicago,  24  N.  E.  Rep.,  532  (111.,  1890). 

1  Auburn,  etc.,  Co.  v.  Douglass,  9  N.  Y., 
444,  453  (1854),  citing  cases  herein  and 
saying  that  the  cases  of  Croton  T.  Co. 
V.  Ryder,  1  John.  Ch.,  611  (1815),  and 
Newburgh  T.  Co.  v.  Miller,  5  id.,  101 
(1821),  are  overruled;  and  the  case  of 
Enfield  Toll-bridge  Co.  v.  Conn.  River 
Co.,  7  Conn.,  28,  48  (1828),  although  cor- 
rect in  refusing  an  injunction  against  a 
competing  concern,  yet  is  incorrect  in  its 
dicta  approving  of  the  preceding  cases. 
A  mere  legislative  grant  to  a  company 
to  mine  certain  stone,  paying  the  state 
a  royalty,  does  not  prevent  the  legisla- 
ture granting  similar  rights  to  another 
company,  there  being  no  exclusive  ex- 
press grant  Bradley  v.  South,  etc., 
Co.,  1  Hughes,  72  (1877).    So,  also,  of  a 


toll-bridge.    Shorter  v.  Smith,  9  Ga,  517 
(1851). 

2  Fort  Wayne,  etc.,  Co.  v.  Maumee,  etc., 
Co.,  30  N.  E.  Sep.,  880  (Ind.,  1892); 
Mayor,  etc.,  v.  Vernon,  etc.,  Co.,  14  S.  E. 
Rep.,  610  (Ga.,  1893). 

3  McMuUin  v.  Leitch,  33  Pac.  Rep.,  294 
(Cal.,  1890).  Where  the  statute  author- 
izes an  existing  turnpike  company  to 
take  possession  of  and  exact  a  toll  on  a 
bridge  which  connects  with  the  toll 
road,  the  right  to  exact  this  extra  toll 
expires  with  the  dissolution  of  the  com- 
pany. Turnpike  Co.  v.  Illinois,  96  U.  S., 
63  (1877).  The  legislature  may  provide 
that  upon  the  discontinuance  of  the 
turnpike  the  adjoining  owners  shall  not 
have  new  damages  by  reason  of  the 
public  road  to  the  same  amount  as 
though  the  public  road  were  being  laid 
out  for  the  first  time.  Murray  v.  County 
Com'rs,  etc.,  53  Mass.,  455  (1847).  The 
legislature  may  provide  that  a  plank- 
road  become  a  public  road  upon  its 
abandonment  for  sixty  days  by  the  com- 
pany. State  V.  Duff,  49  N.  W.  Rep,,  23 
(Wis.,  1891).  A  plank-road  corporation 
selling  its  franchises  and  property  under 
an  express  act  of  the  legislature  becomes 
thereby  dissolved.  Snell  v.  Chicago,  24 
N.  E.  Rep.,  532  (111.,  1890).  A  failure  to 
complete  a  toll-road  as  called  for  by  the 
charter  is  good  cause  for  forfeiture.  Id. 
If  the  charter  of  a  turnpike  company  is 
forfeited  the  road  becomes  a  public 
highway.    29  Alb.  L,  J.,  237. 

*  Northern  Central  R  R  v.  Com.,  90 
Pa.,  300 ;  Pittsburgh,  etc.,  KKv.  Com., 
104  Pa.,  583. 
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charter  of  a  turnpike  company  may  be  forfeited  by  the  state  for 
misuser  or  non-user.^ 

§  930.  Telegraph  companies. —  A  telegraph  company  is  a  quasi- 
public  corporation,  substantially  the  same  as  a  railroad.  It  is  obliged 
to  extend  its  services  to  all  who  apply  therefor  and  who  offer  to 
pay  the  charges.  Mandmnus  will  lie  to  compel  the  company  to 
render  its  services,  and  injunction  will  lie  to  prevent  the  discontinu- 
ance of  such  services.^ 

A  telegraph  company  is  liable  for  error  or  unreasonable  delay  in 
the  transmission  of  a  message,'  but  this  liability  may  be  limited  or 
changed  by  express  contract.* 

A  railroad  company  may  erect  a  telegraph  line  along  its  road,* 
or  may  authorize  a  telegraph  company  to  erect  such  a  line  and  to 
have  the  exclusive  use  of  that  line  of  telegraph ;  *  but  a  contract 


•As  where  a  turnpike  company  al- 
lows its  road  to  be  out  of  repair.  Wash- 
ington, etc.,  T.  Co.  V.  State,  19  Md.,  239 
(1863).  It  is  no  defense  to  a  suit  for 
forfeiture  against  a  turnpike  company 
that  the  state  has  authorized  a  compet- 
ing line.  Turnpike  Co.  v.  State,  3  Wall., 
210  (1865).  If  a  turnpike  company  is 
incorporated  to  purchase  turnpikes,  a 
purpose  not  authorized  by  the  statute,  a 
suit  for  forfeiture  lies.  State  v.  Beck, 
81  Ind.,  501  (1892). 

2Thurn  v.  Alta  Tel.  Co.,  15  Cal.,  473, 
474  (1860) ;  Central,  etc.,  Tel.  Co.  v.  Brad- 
bury, 106  Ind.,  1  (1885);  Friedman  v. 
Gold,  etc.,  Tel.  Co.,  32  Hun,  4  (1884); 
Am.  Rapid  Tel.  Co.  v.  Conn.  Telephone 
Co.,  49.  Conn.,  853  (1881);  17  Atl.  Rep., 
1071.  Statutes  sometimes  require  impar- 
tial and  prompt  service  under  penalty 
of  a  fine  to  be  recovered  by  the  person 
whose  dispatch  is  neglected  or  post- 
poned. W.  U.  Tel.  Co.  V.  Ward,  33  Ind., 
877  (1864).  In  Smith  v.  W.  U.  Tel.  Co., 
84  Ky.,  664(1887),  it  was  held  that  a  tele- 
graph company  cannot  be  required  to 
communicate  messages  which  furnish  a 
"  bucket  shop  "  with  the  market  quota- 
tions. A  contract  has  been  held  valid 
between  a  telegraph  company  and  a 
news  agency  according  to  which  the 
latter  was  to  send  all  its  news  by  the 
former,  and  to  receive  a  rebate  of  fifty 


per  cent  on  the  regular  rates.  Renter 
V.  Telegraph  Co.,  6  El.  &^BI.,  341  (1856). 

'•In  general  damages  may  be  recov- 
ered for  delayed  service.  Baldwin  v.  U. 
S.  Tol.  Co.,  54  Barb.,  505  (1867) ;  Bryant 
V.  Tel.  Co.,  1  Daly  (N.  Y.),  575  (1866); 
N.  y.,  etc.,  Tel.  Co.  v.  Dryburg,  35  Pa. 
St.,  298  (1860). 

*  That  telegraph  companies  may  spe- 
cially limit  their  liabilities,  see  Wann 
V.  W.  V.  T.  Co.,  87  Mo.  472  (1866) ;  Ellis 
V.  Am.  Tel.  Co.,  95  Mass.,  326  (1866) ;  W. 
U.  Tel.  Co.  V.  Carew,  15  Mich.,  535  (1867)  j 
Breese  v.  U.  S.  Tel.  Co.,  45  Barb.,  274 
(1866);  Camp  v.  W.  U.  Tel.  Co.,  1  Met. 
(Ky.),  164  (1858).  Stipulations  in  tele- 
graph blank  are  binding.  Kiley  v.  West- 
ern U.  Tel.  Co.,  109  N.  Y.,  231  (1888). 
Cf.  17  Atl.  Rep.,  766.  A  mere  notice  on 
a  telegraph  blank  limiting  the  company's 
liability  does  not  bind  a  party  using  it 
unless  his  attention  is  called  to  it  and  he 
assents  thereto.  Pearsall  v.  Western  TJ. 
T.  Co.,  124  N.  Y.,  356  (1890).  The  pro- 
vision as  to  repeating  a  message  binds 
the  sender  and  not  the  recipient  Tobin 
V.  Western  U.  T.  Co.,  23  Atl.  Rep.,  334 
(Pa.,  1893). 

'  A  franchise  to  build  a  railroad  car- 
ries with  it  the  right  to  construct  a 
telegraph,  line.  United  States  v.  West- 
ern U.  Tel.  Co.,  50  Fed.  Rep.,  38  (1893). 

6  Western  U.  T.  Co.  v.  Chicago,  etc., 
R  R,  86  111.,  246  (1877). 


1593 


Digitized  by  Microsoft® 


§  930.] 


GAS,  BLEOTEIO    LIGHT,  ETC.,  COIUPANIES. 


[CH. 


LV. 


by  which  a  railroad  company  agrees  to  exclude  all  other  telegraph 
companies  from  constructing  new  telegraph  lines  along  the  railroad 
is  contrary  to  public  policy  and  is  void.' 

A  telegraph  line  cannot  be  constructed  on  a  street  or  public  high- 
way except  with  the  consent  of  the  state.'  The  weight  of  authority 
holds  that  the  line  is  a  new  use  of  the  street,  and  that  damages 
must  be  paid  to  the  abutting  property  owners  if  they  own  the  fee 
to  the  middle  of  the  street.'    The  poles  and  wires  of  a  telegraph 


'  Western  ITnion  Tel.  Co.  v.  B.  &  O. 
Tel.  Co.,  33  Fed.  Rep.,  13  (1885),  citing 
W.  U.  Tel.  Co.  V.  Amer.  U.  Tel.  Co.,  9 
Biss.,  72  (Ind.,  1879) ;  W.  U.  Tel.  Co.  v. 
B.  &  O.  Tel.  Co.,  19  Fed.  Rep.,  660(N.  Y., 
1884) ;  W.  U.  Tel.  Co.  v.  Burlington,  etc., 
R'y,  11  id.,  1  (Iowa,  1883);  S.  C,  3  Mc- 
Crary,  130;  W.  U.  Tel.  Co.  v.  Am.  U. 
Tel.  Co.,  65  Ga.,  160  (1880).  See  U.  S. 
R.  S..  §  3964,  ch.  772,  Laws  1887-9;  and 
c/.  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co., 
96  U.  S.,  1  (1877),  as  to  whether  a  state 
may  grant  a  territorial  monopoly  of  the 
telegraph  business.  The  legislature  may 
grant  to  individuals  the  exclusive  right 
to  a  line  of  telegraph  between  two 
cities.  An  assignee  of  the  persons  to 
whom  the  grant  was  made  may  enjoin 
a  competing  concern.  California,  etc., 
Co.  V.  Alta,  etc.,  Co.,  33  Cal,,  398  (1863). 
W.  U.  Tel.  Co.  V.  Atlantic,  etc.,  Tel.  Co., 
7  Biss.,  367  (Ind.,  1877),  holds  that  a 
contract  for  complete  exclusion  is  not 
against  public  policy,  inasmuch  as  the 
numerous  railroads  between  the  points 
in  question  prevented  the  possibility  of 
destroying  competition;  or  new  tele- 
graph lines  might  be  btiilt  near  though 
not  on  the  line  of  the  road ;  or,  finally, 
if  a  monopoly  were  secured  and  a  new 
line  necessary,  there  remained  the 
method  of  proceedings  for  condemna- 
tion under  the  state  laws.  A  telegraph 
company  having  a  contract  with  a  hotel 
to  exclusively  do  business  on  the  prem- 
ises may  enjoin  the  hotel  from  breaking 
the  contract.  Western,  etc.,  Co.  v.  Rog- 
ers, 11  Atl.  Rop.,  13  (N.  J.,  1886).  A 
grant  to  a  telegraph  company  ol  an  ex- 
clusive right  of  way  along  a  railroad  is 
void  as  to  the  exclusive  part.    Pacific, 


etc.,  Co.  V.  Western  U.  T.  Co.,  50  Fed. 
Rep.,  493  (1893). 

"  That  telegraph  lines  in  public  high- 
ways may  be  public  nuisances,  see 
Queen  v.  United,  etc.,  Tel.  Co.,  31  L.  J. 
Mag.  Cas.,  166  (1863).  Cf.  S.  C,  30  Beav., 
287  (1861);  Commonweallh  v.  Boston, 
97  Mass.,  555  (1867).  And  the  company 
will  be  liable  in  damages  for  injuries  re- 
sulting from  obstructions.  Dickey  v. 
Maine  Tel.  Co.,  46  Me.,  483  (1859). 

'  The  construction  of  a  telegraph  or 
telephone  line  on  a  railroad  right  of 
way  is  a  new  use  for  which  the  owner 
of  the  fee  is  entitled  to  compensation 
unless  it  is  to  be  used  by  the  railroad  in 
its  usual  business  and  is  built  for  that 
purpose.  American  T.  &  T.  Co.  v.  Smith, 
18  Atl.  Rep.,  910  (Md.,  1889).  The  owner 
of  the  fee  of  a  country  road  may  bring 
an  action  quare  clausum  f regit  against  a 
telegraph  company  erecting  poles  with- 
out having  acquired  the  right  to  do  so 
by  agreement  or  condemnation  proceed- 
ings, even  though  the  company  ob- 
tained the  consent  of  the  county  board 
as  provided  by  statute.  Board  of  Trade 
Tel.  Co.  V.  Barnetfc,  107  III.,  507  (1883). 
In  Massachusetts  it  is  held  that  no 
additional  servitude  is  imposed  by 
the  appropriation  of  a  public  highway 
for  a  telegraph  line  by  the  erection  of 
poles  and  wires  for  which  compensation 
must  be  made  to  the  owner  of  the  fee  in 
the  highway.  Pierce  v.  Drew,  136  Mass., 
75  (1883).  A  city  may  authorize  the 
erection  of  telephone  poles  in  the  street. 
No  additional  servitude  is  imposed 
thereby  on  adjacent  property  owners. 
Julia,  etc.,  Assoc,  v.  Bell  Tel.  Co.,  88  Mo., 
258  (1885). 
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company  are  real  estate;'  but  by  express  contract  the  wires  and 
even  t^e  poles  may  be  made  pei^sonal  property,  and  hence  not  sub- 
ject to  incumbrances  upon  the  land  or  upon  the  land  and  poles.^ 

A  telegraph  company,  being  a  quasi-pahlio  corporation,  cannot 
mortgage,  lease  or  sell  its  line  unless  expressly  authorized  so  to  do.' 

The  regulation  or  taxation  of  telegraph  companies  by  a  state 
must  not  interfere  Avith  the  interstate  operations  of  the  company.* 

It  is  legal  for  a  city  to  require  a  telegraph  company  to  pay  to  the 
city  each  year  the  sura  of  |5  for  every  telegraph  or  telephone  pole 
erected  and  used  by  the  company  in  the  streets  of  the  city.  This 
is  not  a  tax,  nor  a  privilege  or  license  fee.     It  is  a  rental.* 

Cable  companies  are  similar  to  telegraph  companies  in  regard  to 
their  rights,  powers  and  duties.' 

§  931.  Teleplione  com]}anies.  —  A  telephone  company  is  very 
similar  in  all  its  rights,  powers  and  duties  to  a  telegraph  com- 
pany.   It  must  furnish  equal  facilities  to  all.'    The  right  to  erect 


1  "The  telegraph  poles  with  the  wires 
and  attachments  thereto,  which  it  is 
alleged  were  cut  down  by  defendant, 
were  affixed  to  the  soil  of  a  highway, 
and  constituted  a  part  of  the  freehold." 

^American,  etc.,  Tel.   Co.  v.  Middleton, 
80  N.  Y.,  408  (1880). 

2  WesternTJ.  T.  Co.  v.  Burlington,  etc., 
R.  E.,  11  Fed.  Rep.,  1  (1882),  where  a 
mortgage  on  the  railroad  was  foreclosed 
and  was  held  not  to  cover  the  telegraph 
line.  Strung  wires  may  by  agreement 
be  personalty  separate  from  the  realty. 
Otherwise  they  become  realty.  Boston, 
eta,  Co.  V.  Bankers',  etc.,  Tel.  Co.,  36 
Fed.  Rep.,  288  (1886),  where  a  mortgage 
on  the  telegraph  line  was  held  not  to 
cover  certain  special  wires. 

'  A  telegraph  company  has  no  power 
to  sell  and  assign  its  lines  unless  such 
power  is  expressly  given  to  it.  The 
franchise  is  personal.  United  States  v. 
Western  U.  Tel.  Co.,  50  Fed.  Rep.,  28 
(1892),  holding  also  that  the  government 
may  file  a  bill  in  equity  to  set  aside  an 
illegal  telegraph  consolidation  and  need 
not  resort  to  mandamus.  All  of  the 
corporations  were  state  corporations  in 
this  case.  A  mortgage  on  a  telegraph 
line  may  cover  subsequently-acquired 
property.  Mortgage  bonds  issued  to 
construct  new  lines  of  telegraph   are 


valid.  Boston,  etc.,  Co.  v.  Bankers',  etc., 
Co.,  supra.  In  Benedict  v.  Western  U. 
Tel.  Co.,  9  Abb.  N.  C,  214  (N.  Y.,  187i3), 
a  special  term  decision  held  that  a  pool- 
ing contract  was  allowed  by  a  statute 
applicable  to  telegraph  companies.  A 
railroad  company  owning  a  telegraph 
line  has  no  implied  power  to  sell  it.  At- 
lantic, etc.,  Tel.  Co.  v.  Union  P.  R'y,  1 
Fed.  Rep.,  745  (1880). 

*  Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.,  1  (1877) ;  Telegraph  Co. 
V.  Texas,  105  U.  S.,  460  (1881).  ^ee,  also, 
§  572cZ,  supra. 

5  St.  Louis  V.  Western,  etc.,  Co.,  148 
U.  S.,  92  (1893).  The  court  did  not  have 
before  it  the  question  whether  such  a 
rental  could  be  demanded  for  poles  al- 
ready erected  at  the  time  when  the  or- 
dinance was  passed.  Id.  A  city  has 
Implied  power  to  require  telegraph  poles 
to  be  inspected  by  its  police  and  to  im- 
pose a  license  fee  of  |1  a  pole  therefor. 
AUentown  v.  Western  U.  T.  Co.,  23  Atl. 
Rep.,  1070  (Pa.,  1892). 

*  As  to  their  construction  without  gov- 
ernment authority,  see  Submarine  Tel. 
Co.  V.  Dickson,  15  C.  B.  (N.  S.),  759 
(1864). 

'State  V.  Delaware,  etc.,  Co.,  47  Fed. 
Rep.,  633  (1891).  Mandamus  will  issue 
to  compel  a  telephone  company  to  give 
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poles  in  the  highway  is  very  similar  to  the  rights  of  telegraph 
companies.* 

A  telephone  line  on  a  country  highway  must  pay  damages  to 
the  adjacent  property  owners  for  the  use  of  the  highway  in  the 
erection  of  its  poles.^  The  legislature  may  reduce  the  charges  of 
telephone  companies  if  they  are  unreasonably  high.'  A  telephone 
company  cannot  enjoin  a  street  railway  company  Trom  using  the 
trolley  system,  although  the  current  of  electricity  interferes  with 
the  telephone.* 

§  932.  Water-tvorTcs  companies. —  A  water-works  company  is 
also  a  quasi-ipnblic  corporation.  It  must  supply  water  to  all  who 
apply  therefor  and  offer  to  pay  the  rates.'  Its  franchise  must  orig- 
inate from  the  state  and  not  from  a  municipality.^  But  an  indi- 
vidual cannot  question  the  right  of  a  water-works  company  to  lay 
its  pipes  in  the  public  highways.'  This  franchise  or  right  is  prop- 
erty, being  a  contract  right.  If  it  is  granted  by  a  municipality  duly 
authorized  to  grant  it,  it  is  protected  as  property.' 


equal  privilege  in  the  matter  of  connec- 
tion to  alj  telegraph  companies  although 
the  license  under  which  the  telephone 
company  operates  its  patent  reserves 
the  right  of  discrimination.  State  v. 
Bell  Telephone  Co.,  23  Fed.  Rep.,  539 
(Mo.,  1885) ;  State  v.  Bell  Telephone  Co., 
36  Ohio  St.,  296  (1880) ;  Chesapeake,  etc., 
Tel.  Co.  V.  B.  &  O.  Tel.  Co.,  66  Md.,  399 
(1877) ;  Bell  Telephone  Co.  v.  Common- 
wealth, 3  Cent  Rep.,  907  (Pa.,  1886);  S. 
C,  35  Alb.  L.  J.,  4  Contra,  Am.  Rapid 
Tel.  Co.  V.  Conn.  Telephone  Co.,  49  Conn., 
352  (1881);  American  U.  Tel.  Co.  v.  Bell 
Telephone  Co.,  10  Cent  L.  J.,  438  (1880); 
S.  C,  11  id.,  359;  23  Alb.  L.  J.,  363; 
State  V.  Bell  Telephone  Co.,  23  Fed. 
Rep.,  539  (1885) ;  State  v.  Nebraska  Tele- 
phone Co.,  17  Neb.,  126  (1885).  They 
are  under  obligation  to  the  public  at 
common  law.  Louisville  Transfer  Co. 
V.  American  District  Telephone  Co.,  1 
Ky.  L.  J.,  144;  S.  C,  24  Alb.  L.  J.,  283; 
State  V.  Bell  Co.,  36  Ohio  St,  296  (1880). 
A  telegraph  company  may  require  tele- 
phone companies  to  receive  dispatches 
from  or  for  telegraph  companies.  State 
V.  Telephone  Co.,  36  Ohio  St,  296  (1880). 
1  See  §  930.  Power  to  "  license,  tax 
and  regulate"  telephone  companies 
gives   power  to  the  city  to  authorize 


them  to  erect  poles.  Hershfield  v. 
Rocky,  etc.,  TeL  Co.,  29  Pac.  Rep.,  883 
(Mont,  1893). 

2  Blashfield  v.  Empire,  etc.,  Co.,  18  N. 
Y.  Supp.,  350  (1892);  Eels  v.  American, 
etc.,  Co.,  65  Hun,  516  (1893). 

3  Chesapeake,  etc.,  TeL  Co.  v.  Balti- 
more, etc.,  TeL  Co.,  7  AtL  Rep.,  809 
(Md.,  1887) ;  Hockett  v.  State,  105  Ind., 
250,  599 ;  Central,  etc.,  Co.  v.  State,  19 
N.  E.  Rep.,  604  (Ind.,  1889). 

*  See  §  914,  supra. 

*  Mandamus  lies  to  compel  a  water- 
works company  to  supply  a  citizen  with 
water.  Haugen  v.  Albina,  etc.,  Co.,  28 
Pac.  Rep.,  244  (Oreg.,  1891). 

6  Under  the  common -law  charter  pow- 
ers of  a  city,  it  has  no  power  to  confer 
a  franchise  to  own  and  operate  water- 
works. Nat'L  etc..  Works  v.  Oconto, 
etc.,  Co.,  53  Fed.  Rep.,  29  (1893). 

'State  V.  Egg  Harbor  City,  26  AtL 
Rep.,  89  (N.  J.,  1893). 

8  An  ordinance  authorizing  certain 
individuals  to  construct  water-works 
and  duly  accepted  by  them  is  a  contract 
A  bond  given  by  them  to  the  city  to 
construct  the  works  may  be  enforced  if 
the  works  are  not  constructed.  City  of 
Goldsboro  v.  Mofifett,  49  Fed.  Rep.,  213 
(1892).    In  Illinois,  under  the  statutes  re- 
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An  exclusive  franchise  may  be  granted  to  a  water-works  com- 
pany by  the  state,  but  not  by  a  municipality,  unless  the  latter  has 
been  expressly  authorized  to  make  such  a  grant.' 

The  courts,  however,  do  not  favor  these  exclusive  jjrivileges  and 
will  construe  them  strictly,  giving  no  wider  meaning  to  their  terras 
than  is  clearly  expressed.- 

A  water-works  company  may  be  authorized  to  exercise  the  power 
of  eminent  domain.'    The  general  powers  and  duties  of  a  water- 


lative  to  taxation,  water-mains  are  held 
to  be  personalty.  Shelbyville  Water  Co. 
V.  People,  30  N.  E.  Rep.,  678  (111.,  1892). 
lA  city  has  no  inherent  power  to 
grant  an  exclusive  privilege.  A  com- 
peting franchise  may  be  granted  to  an- 
other water-works  company.  Syracuse 
Water  Co.  v.  Syracuse,  116  N.  Y.,  167 
(1889).  A  municipal  corporation  has  no 
power  to  grant  to  a  water-works  com- 
pany an  exclusive  privilege  to  furnish 
water  for  a  term  of  years.  Only  the 
legislature  can  create  such  a  monopoly 
{reviewing  cases).  City  of  Brenham  v. 
Brenham,  etc.,  Co.,  4  S.  W.  Rep.,  143 
(Tex.,  1887) ;  Davenport  v.  Kleinschmidt, 
13  Pac.  Rep.,  249  (Mott,  1887).  An  ex- 
clusive wiiter-works  right  granted  by 
the  state  is  a  contract  which  cannot 
afterwards  be  repudiated  or  impaired. 
New  Orleans  Water-works  Co.  v.  Rivers, 
115  U.  S.,  674  (1885);  St  Tammany 
Water-works  v.  N^w  Orleans  Water- 
works, 120  id.,  64  (1887).  In  Ne,w  Jersey 
it  seems  to  be  held  that  even  though  a 
city's  grant  to  a  company  of  an  ex- 
clusive right  to  furnish  water  be  ultra 
vires,  yet  equity  will  protect  the  com- 
pany when  it  furnishes  suflScient  water 
and  reasonably.  "Equity  will  protect 
a  corporation  entitled  to  the  enjoyment 
•of  an  exclusive  franchise  against  un- 
lawful competition "  (cases).  Atlantic 
'City  Water-works  v.  Atlantic  City,  89 
N.  J.  Eq.,  367  (1885).  A  city  cannot 
grant  an  exclusive  franchise  to  a  water- 
works company  under  the  express 
power  to  contract  for  water- wjorks.  The 
city  may  subsequently  erect  its  own 
works.  Long  v.  City  of  Dujuth,  51  N.  W. 
Rep.,  913  (Minn.,  1893).    A  city  has  no 


power  to  grant  an  exclusive  privilege  to 
a  water-works  company  nor  to  exempt 
it  from  taxation.  Alfcgelt  v.  San  An- 
tonio, 17  S.  W.  Rep.,  75  (Tex.,  1890). 

2  A  contract  by  a  city  with  a  water- 
works company  contained  in  the  lattex-'s 
charter  whereby  it  had  the  sole  right  to 
supply  the  city  with  water  from  a  cer- 
tain source  is  not  impaired  by  authoriz- 
ing another  company  to  supply  it  from 
a  different  source.  Stein  v.  Bienville, 
etc.,  Co.,  141  U.  S.,  67  (1891);  aff'g  34 
Fed.  Rep.,  145  (1888).  A  charter  to  one 
corporation  to  take  water  from  a  cei-- 
tain  source  to  supply  a,  town  does  not 
prevent  a  similar  charter  to  another 
later  corporation.  Rockland,  etc.,  Co. 
V.  Camden,  etc.,  Co.,  15  Atl.  Rep.,  785 
(Me.,  1888).  A  water-works  company 
and  a  city,  having  power  to  purchase 
works,  cannot  enjoin  another  com- 
pany from  putting  in  rival  works.  Ap- 
peal of  City  of  Chester,  8  Atl.  Rep.,  400 
(Pa.,  1887).  In  England,  by  statute,  no 
water-works  company  is  allowed  to  put 
works  in  a  town  which  another  com- 
pany already  adequately  supplies.  Held, 
however,  that  the  latter  exception  does 
not  apply  where  one  company  having  a 
supply  uses  the  plant  of  another  com- 
pany having  the  plant  and  street  fran- 
chises. Richmond,  etc.,  Co.  v.  Rich- 
mond, L.  R,  3  Ch.  D.,  82  (1876).  Claims 
of  exclusive  privileges  are  strictly  con- 
strued. Emerson  v.  Com.,  108  Pa.,  Ill ; 
Lehigh  Water  Co.'s  Appeal,  102  Pa,,  527. 

'The  right  of  eminent  domain  may 
be  given  to  an  individual  as  well  as  to  a 
corporation.  It  may  be  given  in  order 
to  construct  water-works.  Pocantico, 
etc.,  Co.  V.  Bird,  130  N.  Y.,  249  (1891), 
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works  company  depend  of  course  largely  upon  its  charter  and  the 
statutes  of  the  state.*  Being  an  enterprise  of  a  quasi-Tpnblio  nature, 
its  creditors  can  subject  its  property  to  their  debts  only  by  a  suit 
in  equity.^        . 

The  legislature  may  regulate  the  rates  charged  by  a  water-works 
company,'  and  may  authorize  its  property  or  rights  to  be  con- 
demned under  the  power  of  eminent  domain.*    A  forfeiture  of  the 


Water-works  company  cannot  condemn 
land  unless  it  is  obliged  to  furnish  water 
by  public  hydrants.  Citizens',  etc.,  Co. 
V.  Parry,  59  Hun,  2U3  (1891).  A  water- 
works company  may  cross  a  canal  of  a 
canal  company,  Lehigh,  etc.,  R.  R  v. 
Orange,  etc.,  Co.,  7  Atl.  Rep.,  659  (N.  J., 
1887).  A  water- works  company  en- 
gaged in  the  construction  of  its  plant 
does  not  lose  a  part  of  its  right  of  way 
by  a  subsequent  company  filing  its  maps 
first.  Pocantico,  etc.,  Co.  v.  Bird,  supra, 
A  city  may  proceed  to  condemn  land 
for  its  own  water-works  instead  of  mak- 
ing a  contract  for  water  where  it  has 
power  to  do  either.  State  v.  Mayor,  23 
Atl.  Rep.,  129  (^.  J.,  1891). 

'A  water  supply  company  may  use 
its  pipes  to  supply  other  towns  where 
its  charter  so  provides  and  the  city  or- 
dinance does  not  foi-bid.  Duluth  v.  Du- 
luth,  etc.,  Co.,  47  N.  W.  Rep.,  781  (Minn., 
1891).  A  water  company  must  lower 
its  pipes  when  necessary  to  make  them 
conform  to  a  new  gi-ade.  Jersey  City  v. 
City  of  Hudson,  13  N.  J.  Eq.,  420  (1861). 
Where  the  contract  of  a  water-works 
company  with  the  city  required  it  to 
filter  its  water,  the  city  may  enforce 
this  contract  by  a  suit  for  specific  per- 
formance. The  consumers  will  not  be 
left  to  an  action  for  damages.  City  of 
Burlington  v.  Burlington  Water  Co.,  53 
N.  W.  Rep.,  246  (Iowa,  1893).  A  water- 
works company  may  shut  off  the  water 
from  a  customer  who  violates  its  rea- 
sonable regulations.  Shiras  v.  Ewing, 
29  Pao.  Rep.,  820  (Kan.,  1892).  A  bond 
given  to  a  city  to  the  effect  that  water- 
works will  be  built  is  without  considera- 
tion, where  the  ordinance  giving  the 
right  to  construct  the  works  did  not 


call  for  a  bond.  Mofifett  v.  Golds- 
borough,  52  Fed.  Rep.,  560  (1892).  A 
water-works  company  is  not  liable  in 
damages  for  failing  to  supply  water  at 
a  fire,  although  its  contract  with  the 
city  required  it  to  furnish  sufficient 
water  for  that  purpose.  Britton  v. 
Green  Bay,  etc.,  Co.,  51  N.  W.  Rep.,  84 
(Wis.,  1892). 

2  A  water- works  plant  in  England  is 
considered  as  of  such  a  public  nature  as 
to  preclude  a  foreclosure  and  sale  by 
creditors  secured  by  an  undertaking. 
The  court  will  only  appoint  a  receiver  to 
operate  the  plant  for  the  benefit  of  cred- 
itors. Blaker  v.  Herts,  etc.,  Co.,  60  L.  T. 
Rep.,  776  (1889).  In  Wisconsin  the  me- 
chanics' lien  law  is  applicable  to  quasi- 
public  corporations.  When  levied  upon 
a  part  of  w*ater- works  the  court  will 
not  order  a  sale  of  that  part,  but  the 
sale  of  the  whole.  Nat'l,  etc.,  Woi-ks  v. 
Oconto,  etc.,  Co.,  52  Fed.  Rep.,  43  (1892). 

'Spring,  etc.,  Works  v.  Schottler,  110 
U.  S.,  347  (1884).  Where  the  power  to 
reduce  water  rates  is  delegated  to  a 
local  board,  that  board  must  strictly 
comply  with  the  statutory  requirements 
as  to  investigation,  etc.,  before  reduc- 
ing the  rates.  Spring  Valley,  etc.. 
Works  V.  San  Francisco,  22  Pac  Rep., 
910  (Cal.,  1890). 

^An  express  statute  may  authorize 
a  water  company  to  take  water  from 
lakes  owned  by  another  water  com- 
pany. Re  Rochester  Water  Com'rs,  66 
N.  Y.,  413  (1876).  It  is  constitutional 
for  the  state  to  so  enact  Illinois,  etc.. 
Canal  v.  Chicago,  etc.,  R  R.  Co.,  14  111., 
314  (1853),  In  Connecticut  it  has  been 
held  that  the  legislature  cannot  author- 
ize a    new    water- works   company   to 
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charter  for  failure  to  keep  up  repairs  will  not  be  made  where  for 
such  failure  the  legislature  has  prescribed  another  penalty.' 

§  933.  Wharf,  steamioat,  homd  of  trade,  stock-yard,  cotton-press, 
'booming,  car-manufacturing,  sleeping-car,  irrigation,  elevator,  pipe 
line  and  other  corporations  which  are  or  are  not  quasi-public  cor- 
porations.—  Many  of  these  companies  are  quasi-'pnhhc  in  their 
nature  and  are  subject  to  the  duties  imposed  on  that  class  pf  cor- 
porations to  serve  the  public  when  called  upon  so  to  do.  Of  such 
a  nature  are  corporations  operating  a  steamship  line,^  or  a  wharf,' 


take  by  eminent  domain  the  property 
and  water  rights  of  an  old  company 
that  has  an  exclusive  privilege  to  sup- 
ply water  to  the  city.  Citizens',  etc., 
Co.  t!.  Bridgport,  etc.,  Co.,  10  Atl.  Rep., 
170  (Conn.,  1887). 

1  Where  the  legislature  provides  that 
for  failure  to  keep  in  repair  a  water 
franchise  no  tolls  shall  be  collected,  the 
courts  will  not  apply  a  different  rem- 
edy—  ifie  forfeiture  of  the  franchise. 
State  V.  Morris,  etc.,  11  S.  W.  Rep..  393 
(Tex.,  1889).  As  to  regranting  the  privi- 
leges to  another  company,  see  Common- 
weath  V.  Lykens  Water  Co.,  110  Pa.,  391. 

2  A  steamship,  company  may  not 
charge  a  higher  rate  to  sliippers  simply 
because  they  refuse  to  patronize  it  ex- 
clusively. Menacho  v.  Ward,  S7  Fed. 
^ep.,  539  (N.  Y.,  1886).  But  see,  contra, 
Mogul  Steamship  Co.  v.  McGregor, 
p.  650,  note,  supra.  A  steamship  com- 
pany may  agree  to  give  reduced  rates  to 
shippers  who  contract  to  ship  by  that 
line  exclusively.  If  excessive  rates  are 
charged  the  remedy  of  the  shipper  is  at 
law.  Lough  V.  Outerbridge,  66  Hun,  103 
(1893).  A  common  carrier  —  a  steamship 
company  in  this  case  —  is  bound  to 
charge  only  reasonable  rates.  A  ship- 
per may  sue  to  recover  back  any  charge 
in  excess  of  a  reasonable  rate.  The  fact 
that  the  company  gave  a  less  rate  to 
some  one  else  is  evidence  that  the  higher 
rate  is  unreasonable,  but  is  not  conclu- 
sive evidence.  Such  is  the  conclusion  of 
the  English  cases  and  of  the  leading  case, 
Johnson  v.  Railroad,  16  Fla.,  633.  The 
leading  case  to  the  contrary,  Scofield  v. 
Railway,  48  Ohio  St.,  571;  Cowden  v. 


Pacific  Coast  S.  S.  Co.,  39  Pac.  Rep.,  873 
(Cal.,  1893),  follows  Johnson  v.  Railroad, 
supra.  The  jury  are  to  decide  whether 
a  steamboat  company  has  power  to  oper- 
ate a  barge.  Tenn.,  etc.,  Co.  v.  Kava- 
naugh,  9  S.  Rep.,  395  (Ala.,  1891). 

'A,  stean^boat  company  is  entitled 
upon  the  payment  of  a  reasonable  com- 
pensation to  use  a  wharf  owned  by  a 
railroad  and  used  by  steamboats  owned 
by  the  railroad.  Oregon  Short  Line,  etc,, 
R'y  V.  Ilwaco,  etc.,  Co.,  51  Fed.  Rep.,  611 
(1893).  But  where  special  wharfage  priv- 
ileges ai'e  customarily  allotted  to  coal 
shippers,  it  is  held  that  the  carrier  has  a 
necessary  discretion  in  the  allotment, 
and  the  motives  of  its  proceedings  can- 
not be  reviewed  by  the  courts.  Audeh- 
ried  v.  Philadelphia  &  R.  R.  R,  68  Pa. 
St,  370,  380  (1871).  A  city  having  con- 
demned and  taken  a  wharf  under  the 
power  of  eminent  domain  cannot  there- 
after lease  it  for  a  term  of  years  to  a 
sugar  refinery  to  use.  Such  a  use  is  not 
a  public  one.  Belcher,  etc.,  Co.  v.  St 
Louis,  etc.,  Co.,  83  Mo.,  121  (1884).  If  a 
corporation  opens  a  dock  to  the  public 
for  a  general  wharfage  business,  the  pub- 
lic would  have  a  right  to  use  the  same, 
under  such  reasonable  regulations  and 
upon  the  payment  of  such  charges  as 
the  owner  might  fix  or  as  might  be 
regulated  by  law.  Indian  I^iver  Steam- 
boat Co.  V.  East  Coast  Transp.  Co.,  10 
S.  Rep.,  480,  493  (Fla.,  1891).  Citing 
Packet  Co.  v.  Aiken,  16  Fed.  Rep.,  890 ; 
Cannon  v.  New  Orleans,  30  Wall.,  577; 
Packet  Co.  v.  Keokuk,  95  U.  S.,  80; 
Transportation  Co.  v.  City  of  Parkers- 
burg,  107  U.  a,  691,  733. 
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a  boom,'  a  pipe  line,'  a  warehouse  and  elevator,'  an  irriga- 
tion canal,*  a  car-manufactory,'  a  sleeping-car  company '  and  pub- 
lic exchanges.'    But  stocli-yard  companies,'  cotton-press  compa- 


1  Yellow,  etc.,  Co.  v.  "Wood  Co.,  51  N. 
W.  Eep.,  1004  (Wis.,  1893) ;  Patterson  v. 
Mississippi  R  R.  B.  Co.,  3  Dill.,  465  (1875) ; 
Attorney-General  v.  Evart  Booming  Co., 
34  Mich.,  462  (1876).  The  legislature  has 
the  power  to  regulate  the  charges  of  a 
booitung  company.  Underwood,  etc., 
Co.  V.  Pelican,  etc.,  Co.,  45  N.  W.  Rep., 
18  (Wis.,  1890). 

2  West  Va.  Trans.  Co.  v.  Volcanic  Oil, 
«tc.,  Co.,  5  W.  "Va.,  383  (1873). 

SMunn  v.  Blinois,  94  U.  S.,  113  (1876). 
The  legislature  may  regulate  grain  ele- 
vator charges.  People  v.  Budd,  117  N.  Y., 
1  (1889).  In  Budd  v.  New  York,  143  U. 
S.,  517  (1893),  the  court  sustained  the 
constitutionality  of  the  New  York  stat- 
ute regulating  elevator  charges.  The 
court  reviewed  a  large  number  of  de- 
cisions on  this  power  of  the  state  and 
distinguished  the  recent  case  of  Chicago, 
•etc.,  E'y  V.  Minn.,  184  U.  S.,  418,  on  the 
ground  that  there  the  rates  were  fixed, 
not  by  the  legislature,  but  by  a  commis- 
sion. The  court,  however,  reiterated  its 
decision  that  rates  cannot  be  reduced 
BO  as  to  be  unreasonable. 

<  Mandamus  lies  to  compel  an  irriga/- 
tion  company  to  deliver  water  to  a  party 
desiring  it  Combs  n.'Agri.  Ditch  Co., 
128  Pac.  Rep.,  966  (Colo.,  1893).  Man- 
damus is  not  the  proper  remedy  to  com- 
pel an  irrigation  company  to  furnish  a 
person  with  water  perpetually.  Town- 
send  V.  Fulton,  etc.,  Co.,  39  Pac.  Eep., 
453  (Colo.,  1893).  In  the  case  of  Bright 
V.  Farmers',  etc.,  Co.,  33  Paa  Eep.,  433 
{Colo.,  1893),  a  writ  of  mandamus  for 
the  purpose  of  compelling  an  irrigation 
company  to  furnish  water  was  denied. 
An  irrigation  company  is  not  strictly 
a  common  carrier  in  the  sense  in  which 
those  words  are  used.  Wyatt  v.  Lari- 
mer, etc.,  Co.,  29  Pac.  Eep.,  906  (Colo., 
1892),  containing  an  exhaustive  discus- 
sion of  the  nature  of  such  companies. 

5  A  corporation  organized  to  manu- 


facture and  lease  cars  cannot  lease  its 
whole  plant  and  assets  for  a  period  of 
years  to  another  corporation.  The  lat- 
ter may  at  any  time  repudiate  the  lease. 
The  first  corporation  "  was  not  an  ordi- 
nary manufacturing  corporation,  such 
as  might,  like  a  partnership  or  an  indi- 
vidual engaged  in  manufactures,  sell  or 
lease  all  its  property  to  another  corpo- 
ration." It  had  a  public  duty  to  per- 
form, and  was  a  guasi-public  corpora- 
tion. Central  Trans.  Co.  v.  Pullman's 
Car  Co.,  189  U.  S.,  34  (1891). 

'The  usual  sleeping-car  contract  by 
which  the  railroad  agrees  to  use  the 
cars  of  a  certain  company  exclusively 
is  not  contrary  to  public  policy.  Chi- 
cago, etc.,  R  R  V.  Pullman  Car  Qo.,  139 
U.  S.,  79  (1891).  A  sleeping-car  com- 
pany IS  not  a  common  carrier  to  the  ex- 
tent of  being  liable  for  a  refusal  of  its 
agent  to  furnish  berths.  Lemon  v.  Pull- 
man P.  Car  Co.,  53  Fed.  Eep.,  363  (1893). 

'A  board  of  trade  may  become  so 
public  in  its  nature  that  the  courts  will 
enjom  a  suppression  of  its  information. 
N.  y.,  etc.,  Exch.  v.  Board  of  Trade, 
etc.,  19  N.  E.  Rep.,  855  (Bl.,  1889).  A 
board  of  trade  is  not  obliged  to  permit 
a  telegraph  company  to  collect  the  news 
of  its  exchange  for  transmission  as  mar- 
ket reports;  nor,  having  undertaken 
such  business,  is  a  telegraph  company 
bound  to  continue  it  in  the  absence  of 
express  contract,  and  equity  will  not 
grant  an  injunction  to  prevent  the  re- 
moval of  its  instruments  from  the  ex- 
change. Met  Grain,  etc..  Exchange  v. 
Chicago  Board,  15  Fed.  Eep.,  847  (111., 
1883). 

s  A  stock-yard  company  is  not  a  guasi- 
public  corporation.  Delaware,  etc.,  R 
R  V.  Central,  etc.,  Co.,  19  Aa  Eep.,  185 
(N.  J.,  1890).  Until  the  legislature  im- 
poses public  duties  on  stock-yard  corpo- 
rations, a  court  of  equity  cannot  prevent 
their  giving  preferences  in  rates,  etc 
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nies,'  grist-mill  and  manufacturing  companies  are  not  q^Ms^-pxxhlia 
in  their  nature.' 

A  corporation  organized  to  supply  heat  by  means  of  pipes  laid 
through  the  streets  is  not  a  public  or  quasi-puhlic  corporation,  and 
may  give  a  mortgage  upon  its  property  without  express  statutory 
power.'  ' 

In  South  Dakota  it  is  held  that  the  state  cannot  prohibit  private 
banking.* 


Delaware,  etc.,  R  R.  Co.  v.  Central,  etc., 
Co..  17  Atl.  Rep.,  146  (N.  J.,  1889).  , 

*  The  cotton  press  business  is  not  such 
a  public  business  that  the  public  may 
appeal  to  the  courts  for  redress  against 
high  charges.  The  legislature  might 
possibly  regulate.  Ladd  v.  Southern, 
etc.,  Co.,  53  Tex.,  173  (1880). 


*  See  §  91,  note,  supra,  showing  what 
companies  a  municipality  may  not  aid 
even  when  authorized  to  do  so,  and 
what  companies  it  may  aid. 

'  Evans  v.  Boston  Heating  Co.,  81  N. 
E.  Rep.,  698  (Mass.,  1893). 

1  State  V.  Scougal,  51  N.  W.  Rep.,  858 
(S.  D.,  1893). 


(101) 
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PART  VII. 

STATUTOEY  AND  CONSTITUTIONAL  PEOYISIONS  KEG- 
ULATING  COEPOEATIONS. 


CHAPTER  LYI. 

STATUTORY  AND  CONSTITUTIONAL  PROVISIONS   OF   THE  VARIOUS 
STATES  OF  THE  UNION  IN  REGARD  TO  CORPORATIONS. 


934  The  reason  and  purpose 

of  this 

g  955. 

Minnesota. 

part  of  the  work. 

956. 

Mississippi. 

935.  New  York,  New  Jersey, 

Illinois, 

957. 

Missouri. 

Maine,  Connecticut  an 

d  West 

958. 

Montana. 

Virginia  as  grantors  of  chartere 

959. 

Nebraska. 

to  corporations. 

960. 

Nevada. 

936.  Alabama. 

961. 

Nenf  Hampshire. 

987.  Arkansas. 

963. 

New  Jersey. 

938.  California. 

963. 

New  York. 

939.  Colorado. 

964. 

North  Carolina. 

940.  Connecticut 

965. 

North  Dakota. 

941.  Delaware. 

966. 

Ohio. 

943.  Florida. 

967. 

Oregon. 

943.  Georgia. 

968. 

Pennsylvania. 

944.  Idaho. 

969. 

Rhode  Island. 

945.  Illinois. 

970. 

South  Carolina. 

946.  Indiana. 

971. 

South  Dakota. 

947.  Iowa. 

973. 

Tennessee. 

948.  Kansas. 

973. 

Texas. 

949.  Kentucky. 

974. 

Vermont 

950.  Louisiana. 

975. 

Virginia. 

951.  Maine. 

976. 

Washington. 

953.  Maryland. 

977. 

West  Virginia. 

953.  Massachusetts. 

978. 

Wisconsin. 

954.  Michigan. 

979. 

Wyoming. 

§  934.  The  reason  and  ptirpose  of  this  part  of  the  work. —  It  is 
no  longer  safe,  in  corporation  matters,  to  rely  upon  the  common 
law,  inasmuch  as  the  common  law  has  been  radically  changed  in 
many  of  the  states  by  constitutional  and  statutory  provisions.  Al- 
ready these  changes  have  become  too  important  to  be  omitted 
from  any  work  on  corporation  law,  and  they  are  increasing  year 
by  year.  The  result  is  that  the  lawyer  and  investor  must  look 
first  to  the  statutory  and  constitutional  law,  and  then  to  the  com- 
mon law.  The  former,  so  far  as  it  conflicts  with  the  latter,  is  of 
course  supreme.  Moreover,  the  counsel  and  directors  of  a  corpo- 
ration are  continually  called  upon  to  pass  upon  the  powers  of  the 

1603 


Digitized  by  Microsoft® 


CH.  LVI.]  PURPOSE   OF   THIS   PART.  [§  935. 

corporation,  and  these  powers  are  to  be  ascertained  first  of  all 
from  the  statutes,  if  there  are  any  statutory  provisions  on  the  sub- 
ject. Indeed,  all  of  the  rights,  powers,  duties  and  obligations  of 
the  stockholders,  officers,  directors  and  agents  of  the  corporation 
in  the  management  of  its  business  are  regulated  more  or  less  by 
statutoi'y  provisions. 

Again,  those  who  are  about  to  embark  in  a  corporate  enterprise 
wish  to  know  what  liability  is  attached  to  their  stock;  for  what 
kinds  of  business  incorporation  may  be  had;  what  the  liabilities  of 
the  directors  may  be ;  what  incorporation  fee  is  required ;  what 
taxes  they  and  their  corporation  are  subject  to;  where  corporate 
meetings  are  to  be  held ;  what  is  the  method  of  voting  at  elections ; 
who  may  be  directors ;  what  capital  stock  is  allowed ;  bow  much 
.  land  may  be  owned  by  the  corporation ;  what  powers  are  conferred ; 
and  all  the  miscellaneous  rights,  duties  and  liabilities  which  are 
created  by  constitutional  and  statutory  provisions.  For  instance, 
it  is  important  to  know  that  in  New  York  and  Pennsylvania  a 
large  sum  of  money  is  demanded  by  the  state  before  a  charter  is 
granted;  that  in  New  Jersey  a  large  annual  tax  is  now  levied  on 
corporations;  that  in  Ohio  all  stockholders  are  liable  doubly  on 
their  stock ;  and  that  in  California  stockholders  are  liable  for  all 
corporate  debts.     Each  state  has  laws  peculiar  to  itself. 

It  is  legal  for  citizens  of  one  state  to  incorporate  a  company  in 
another'state,  even  for  the  purpose  of  carrying  on  the  entire  cor- 
porate business  in  the  state  where  they  live.^  Hence  it  is  that 
where  one  state  is  hostile  or  unduly  restrictive  or  exacting  in  its 
requirements  from  corporations  it  is  avoided  by  business  enter- 
prises. The  charters  are  taken  out  elsewhere.  This  is  not  possible 
in  the  case  of  railroads,  street  railroads,  gas  companies  and  other 
quasi-'pnhMc  corporations;  inasmuch  as  they  must  use  the  power  of 
eminent  domain  or  use  the  streets, —  uses  which  generally  are 
granted  only  to  domestic  corporations.  With  business,  commercial 
and  manufacturing  enterprises,  however,  the  case  is  different.  They 
may  go  where  they  are  treated  best.^ 

§  935.  New  YorJi,  New  Jersey,  Illinois,  Maine,  Connecticut  and 
West  Ti/rginia  as  grantors  oj  charters  to  corporations. —  New  York 
was  formerly  very  liberal  in  its  treatment  of  corporations;  and  it 
is  a  curious  fact  that  while  now  the  New  York  courts  ai-e  the  most 
liberal  in  the  country  in  encouraging  and  protecting  corporations, 
the  New  York  legislatures  devote  themselves  to  extorting  large 

'  See  §§  337-240,  supra.  the  corporate  business  in  another  state, 

^  Concerning  the  legality,  purpose  and    see  Cook  on  The  Corporation  Problem, 

effect  of  persons  incorporating  in  one    pp.  107-110. 

state  with  the  intention  of  doing  all  of 
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license  fees  and  taxes  from  corporations  and  to  imposing  unreason- 
able liabilities  on  the  stockholders  and  officers.  The  result  has 
been  that  New  York  enterprises  have  been  driven  to  New  Jersey 
for  incorporation  and  New  York  has  been  deprived  of  an  enor- 
mous income  which  a  more  fair  and  reasonable  policy  would  have 
secured.  It  is  possible  for  a  state  by  reasonable  legislation  to  drive 
out  "  bubble "  companies  without  driving  out  at  the  same  time 
legitimate  business  corporations. 

New  Jersey  is  the  favorite  state  for  incorporations.  Her  laws 
seem  to  be  framed  with  a  special  view  to  attracting  incorporation 
fees  and  business  fees  from  her  sister  states  and  especially  from 
New  York,  across  the  river.  She  has  largely  succeeded  in  doing 
so,  and  now  runs  the  state  government  very  largely  on  revenues 
derived  from  New  York  enterprises.  In  New  Jersey  the  incorpora- 
tion fee  is  one-fiftieth  of  one  per  cent,  of  the  par  value  of  the  capital 
stock;  the  annual  tax  is  one-tenth  of  one  per  cent,  of  the  same; 
the  incorporation  may  be  "for  any  lawful  business  or  purpose 
whatever;"  only  one  director  need  be  a  resident;  there  is  no  lim- 
itation on  the  amount  of  capital  stock;  stockholders  are  not  liable 
for  corporate  debts ;  stock  may  be  issued  for  property,  and  no  an- 
nual reports  of  the  business  are  necessary. 

In  Illinois  an  incorporation  is  obtained  very  cheaply  and  the  cor- 
porations are  fairly  treated.  A  great  many  of  the  most  important 
business  entesgrises  in  the  country  are  chartered  under  the  laws  of 
Illinois.  This  state  will  doubtless  pass  a  law,  as  other  states  have 
done,  increasing  the  fee  charged  for  incorporation.  But  if  the  fee 
is  reasonable  it  will  not  interfere  with  the  organization  of  deserving 
companies. 

Maine  formerly  was  a  resort  for  incorporations,  but  a  recent 
decision  of  its  highest  court  holding  stockholders  liable  on  stock 
which  has  been  issued  for  property,  where  the  court  thought  the 
property  was  not  worth  the  par  value  of  the  stock,  makes  Maine 
too  dangerous  a  state  to  incorporate  in,  especially  where  millions 
of  dollars  of  stock  are  to  be  issued  for  mines,  patents  and  other 
choice  assortments  of  property.' 

Connecticut  drove  from  her  borders  not  only  foreign  enterprises 
but  also  her  own  industries  when  in  1881  she  changed  her  incorpo- 
ration act  so  as  to  require  a  majority  of  the  directors  to  be  resi- 
dents and  twenty  per  cent,  of  the  capital  stock  to  be  paid  in  cash, 
a  provision  probably  and  ill-advisedly  taken  from  banking  acts. 

West  Virginia  for  the  past  ten  years  has  been  the  Snug  Harbor 
for  roaming  and  piratical  corporations.  All  the  tramp  and  bubble 
companies  of  the  country  seem  to  have  gravitated  to  her  jurisdic- 

'  See  §  47,  supra. 
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tion.  The  manufacture  of  corporations  for  the  purpose  of  enabling 
them  to  do  all  their  business  elsewhere  seems  to  be  the  policy  of 
this  young  but  enterprising  state.  Its  statutes  seem  to  be  expressly 
framed  for  that  purpose.  By  them  the  incorporation  costs  but  $56 
and  an  annual  tax  of  $50;  the  incorporators  and  directors  may  be 
non-residents ;  the  incorporation  may  be  for  any  purpose  for  which 
a  partnership  may  be  formed,  except  speculation  in  land ;  the  cap- 
ital stock  may  be  five  millions  of  dollars  or  less;  the  first  meeting 
and  all  other  meetings  of  stockholders  and  directors  may  be  held 
out  of  the  state  and  wherever  the  incorporators  wish ;  no  public 
reports  are  required,  and  there  is  no  personal  liability  of  directors 
or  stockholders.  The  cheapness  of  her  charters  has  made  "West 
Virginia  the  Mecca  of  irresponsible  corporations. 

§936.  ALABAMA;!  Constitutional  provisions.— The  right  of  eminent 
domain  shall  not  be  so  construed  as  to  prevent  the  legislature  from  taking  the 
property  and  franchises  of  corporations  for  public  use.  the  same  as  that  of  indi- 
viduals, nor  to  allow  taxation  or  forced  subscriptions  for  the  benefit  of  railroads 
or  other  corporations,  except  municipal.  Private  property  shall  not  be  taken  for 
the  use  of  corporations,  other  than  municipal,  without  the  consent  of  the  owner, 
except  the  right  of  way.  Constitution  of  1875,  art  I,  §  34.  The  legislature  shall 
not  authorize  the  investment  of  any  trust  fund  by  executors,  or  other  trustees,  in 
the  bonds  or  stock  of  private  corporations.  Art.  IV,  §  35.  The  state  shall  not  be 
interested  in  or  lend  its  credit  to  any  private  or  corporate  enterprise.  Id.,  8  54. 
The  legislature  shall  not  authorize  any  subdivision  of  the  state  to  lend  money  or 
its  credit  to  or  in  aid  of  any  individual  or  corporation,  or  to  become  a  stockholder 
in  any  corporation  or  company,  "  by  issuing  bonds  or  otherwise."  Id.,  §  55.  All 
taxes  shall  be  in  exact  proportion  to  the  value  of  the  property  taxed.  Art.  XI,  §  1. 
The  annual  state  tax  shall  not  exceed  three-fourths  of  one  per  centum,  and  no 
County  tax  shall  in  any  one  year  exceed  one-half  of  one  per  centum;  provided,  a 
county  may  levy  additional  taxes  for  the  erection  of  public  buildings.  Id.,  §§  4, 5. 
The  property  of  corporations  and  individuals  shall  "  forever  be  taxed  at  the  same 
rate."  Id.,  §  6.  Municipal  corporations  shall  not  levy  a  greater  tax  than  one-half 
of  one  per  centum  on  the  value  of  the  property,  as  assessed  for  state  taxation: 
provided,  that  for  the  payment  of  existing  debts  the  rate  may  be  increased  by 
one  per  cent  Id.,  §  7.  "Corporations  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  special  act,"  except  for  manufacturing,  mining  and  in- 
dustrial purposes,  or  for  constructing  canals,  or  improving  navigable  rivers  and 
harbors  of  the  state,  and  when  otherwise  judged  necessary  to  attain  the  purposes 
of  the  corporation.  Art  XIV",  §  1.  Any  such  general  or  special  law  may  be 
altered  or  repealed.  Id.  Ftireign  corporations  must  have  a  place  of  business  and 
an  authorized  agent  in  the  state.  Id.,  g  4.  Corporations  shall  only  engage  in  the 
business  authorized  by  the  charters.  Id.,  §  5.  "No  corporation  shall  issue  stock 
or  bonds  except  for  money,  labor  done,  or  money  or  property  actually  received ; 
and  all  fictitious  increase  of  stock  or  indebtedness  shall  be  void."  The  "stock and 
bonded  indebtedness  "  of  corporations  shall  be  increased  only  in  pursuance  of 
general  laws,  and  with  the  consent  of  the  holders  of  a  majority  in  valup  of  the 
stock,  obtained  at  a  meeting  noticed  thirty  days.  Id.,  §  6.  "  In  no  case  shall  any 
stockholder  be  individually  liable  otherwise  than  for  the  unpaid  stock  owned  by 
him  or  her."  Id.,  §  8.  No  corporation  shall  issue  preferred  stock  without  the  con- 
sent of  two-thirds  in  interest  of  the  stockholders.    Id.,  S  9.    No  law  shall  "  create, 

>  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893-3  are  included  In  this 
synopsis, 
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renew  or  extend  "  the  charter  of  more  than  one  corporation.  Id..  §  10.  Corpora- 
tions may  be  organized  to  construct  and  maintain  telegraph  lines,  under  the  regu- 
lation of  a  general  law  of  uniform  operation,  but  such  companies  must  not 
consolidate  with  or  acquire  competing  lines.  Id.,  §  11.  Every  raih-oad  company 
shall  have  the  right  with  its  road  to  "  intereect,  connect  with  or  cross  "  any  other 
railroad  and  such  companies  shall  transport  each  otlier's  freight  and  passengei's 
without  delay  or  discrimination.  Id.,  §  21.  The  legislature  shall  pass  laws  to 
correct  abuses  and  prevent  extortion  in  freight  and  passenger  rates.  Id.  §  22. 
No  railroad  or  other  transportation  company  shall  grant  passes  or  reduced  rates 
to  any  legislator  or  state  or  federal  officer.  Id.,  §  23.  No  street  railroad  shall  be 
constructed  without  the  consent  of  the  local  authorities.    Id.,  §  24. 

Miscellaneous  corporations.—  Special  provision  is  made  for  the  incorpora- 
tion of  insurance  companies,  mining,  quarrying  and  manufacturing  companies, 
railroad  and  street  railway  companies,  toll-road,  navigation  and  telegraph  com- 
panies. 

The  following  provisions  apply  to  corporations  not  specially  provided  for :  Two 
or  more  may  incorporate  for  any  lawful  enterprise,  or  to  carry  on  any  industrial 
business.  Code  of  1867,  §  1659.  A  declaration  in  writing,  signed  by  all  the  cor- 
porators, must  be  filed  with  the  probate  judge,  stating  (1)  the  names  and  resi- 
dences of  the  subscribers,  and  the  name  and  style  of  the  proposed  corporation ; 

(2)  the  general  purposes  of  the  corporation,  and  the  principal  place  of  business ; 

(3)  the  amount  of  capital  stock  and  the  number  of  shares ;  (4)  any  other  matters 
desirable  to  be  stated.  §  1660.  The  judge  must  then  issue,  to  two  or  more  o^  the 
subscribers,  a  commission  to  take  subscriptions  "at  such  times  and  places  as  they 
may  appoint"  §  1661.  All  subscriptions  must  be  payable  in  money ;  but  the 
commissioners  may  allow  the  privilege  of  discharging  the  same  by  rendering 
stipulated  necessary  services,  or  the  performance  of  stipulated  necessary  labor  for 
the  corporation,  at  a  reasonable  remuneration,  or  in  property,  at  a  reasonable 
valuation,  which  the  corporation  has  capacity  to  acquii-e  and  hfeld,  the  subscrip- 
tion stating  the  nature  and  character  of  such  property,  and  when  it  is  to  be  trans- 
ferred to  the  company.  §  1663.  Fifty  per  cent,  of  the  proposed  capital  stock 
being  subscribed  in  good  faith  by  persons  "  of  whose  solvency  the  commissionere 
are  satisfied,"  the  commissioners  shall  call  the  subscribers  together,  at  such  time  and 
place  as  they  may  appoint,  for  the  election  of  directoi-s,  and  for  further  organiza- 
tion ;  a  majority  in  value  of  the  subscribers  being  present  in  person  or  by  proxy, 
a  board  of  direotoi-s  must  be  elected  from  the  subscribers,  consisting  of  from 
three  to  nine  members ;  an  officer  must  be  appointed  to  receive  from  the  com- 
missioners the  subscriptions  for  stock.  He  shall  require  a  payment  in  cash  of 
twenty  per  cent  from  those  whose  subscriptions  are  payable  in  money,  and  from 
other  subscribers  contracts  in  writing,  expressing  their  privilege,  and  binding 
them  to  the  rendition  of  the  services,  or  performance  of  labor,  or  the  transfer  of 
the  property,  at  the  will  of  the  board.  Such  officer  shall  file  with  the  probate 
judge  an  affidavit,  specifying  in  detail  the  kind  of  subscription  received  from  each 
subscriber.  The  organization  as  above  required  being  verified  by  affidavits  duly 
filed,  the  probate  judge  must  issue  a  charter.  §  1663.  The  corporation  has  power 
to  have  succession  for  twenty  years,  unless  a  shorter  period  is  named ;  to  hold, 
purchase  and  dispose  of  the  real  and  personal  property  needed  for  corporate 
uses ;  to  make  by-laws  for  the  transfer  of  stock,  the  creation  of  a  lien  upon  shares, 
and  the  payment  of  any  liability  incurred  by  stockholders ;  and  "to  borrow  money, 
and  to  mortgage  or  otherwise  convey  or  pledge  its  property,  real  or  personal,  and 
its  franchises,  to  secure  the  payment  of  the  money  so  borrowed  or  any  other  debt 
contracted  by  it"  But  the  sum  borrowed  must  not  exceed  the  capital  stock,  nor 
the  rate  of  interest  eight  per  cent,  payable  semi-annually ;  nor  must  the  mort- 
gage, or  pledge,  be  made  without  the  consent  of  a  majority  of  the  stock,  expressed 
at  a  special  meeting  noticed  thirty  days  to  each  stockholder  personally.  Land 
companies,  or  corporations  organized  to   improve  land,  may  have  additional 
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powei-s  to  invest  in  enterprises  to  advance  their  interests,  or  to  loan  money  or 
property  to  persons  or  corporations  making;  improvements  near  their  ]and& 
§  1664,  Am'd  Laws  1889,  No.  136.  The  directors  have  power  to  appoint  all  officers, 
agents  and  servants,  removing  them  at  pleasure,'flxing  their  compensation,  etc., 
and  such  other  powers  as  are  given  by  the  by-laws.  §  1665.  Stockholders  must 
meet  annually,  at  such  time  and  place,'  and  upon  such  notice,  as  the  by-laws  pre- 
scribe. 5;  1666.  The  capital  stock  may  be  |10,000,000,  and  any  corporation  formed 
under  this  chapter  may  increase  its  capital  to  that  amount,  or  less,  upon  a  vote  of 
a  majority  of  the  stock,  at  a  special  meeting  called  by  a  thirty-days'  personal 
notice.  Each  stockholder  is  entitled  to  preference  "in  taking  of  the  increased 
stock  an  amount  in  proportion  to  the  amount  of  the  original  stock  he  may  own : " 
Provided,  that  such  increase  may  be  less,  but  not  more,  than  the  amount  stated  in 
the  notice :  Provided,  also,  that  "  hereafter  neither  stock  nor  bonds  shall  be  issued 
by  any  private  corporation,  except  for  money,  labor  done,  or  money  or  property 
actually  received,  and  all  fictitious  increase  of  stock  or  indebtedness  hereafter 
made  shall  be  void."  Stockholders  shall  have  sixty  days  in  which  to  exercise 
their  preference.  §  1667,  Am'd  Laws  1890,  No.  91.  The  incorporation  may  be 
renewed  with  the  consent  of  a  majority  in  value  of  the  stockholders  at  a  special 
meeting,    g  1668.    The  probate  judge  is  entitled  to  a  small  fee.    §  1683. 

Railroads. —  Seven  or  more  may  incorporate.  Members  must  be  stockholders. 
§  1573.  They  must  sign  and  file  with  the  secretary  of  state  a  written  declaration, 
stating  (1)  the  names  and  residences  of  the  subscribers ;  (2)  the  name  and  style  of 
the  corporation,  the  terminal  points  and  such  other  points  along  the  route  as  they 
think  proper ;  (3)  the  amount  of  capital  stock  and  the  number  of  shares ;  (4)  any 
matter  they  may  wish  to  state,  g  1574.  The  secretary  issues  to  three  or  more  of 
,  the  subscribers  a  commission  to  take  subscriptions.  §  1 575.  Subscriptions  books 
must  be  opened  within  ninety  days  after  the  date  of  the  commission,  after  a  thirty- 
days'  notice  in  a  county  paper.  §  1575.  Subscriptions  shall  be  payable  in  the 
manner  noted  above  in  section  1663,  "or  in  lands  in  any  county  through  which 
such  railroad  may  run,"  at  a  reasonable  valuation.  §  1577.  After  a  subscription 
of  ten  per  cent,  of  the  capital  stock,  the  commissioners  must  call  a  meeting  "  at 
such  time  and  place  aa  they  may  appoint,"  for  the  organization  of  the  corpora- 
tion. A  majority  of  the  subscribers  being  present,  in  person  or  by  proxy,  they 
must  elect  from  seven  to  eleven  dii-ectors  and  other  officers.  The  person  ap- 
pointed to  receive  subscriptions  from  the  commissioners  must  collect  two  per 
cent,  from  those  whose  subscriptions  are  payable  in  money,  and  require  from 
other  subscribers  a  contract  in  writing  for  the  fulfillment  of  their  obligations,  the 
same  to  be  certified  and  filed  with  the  secretary  of  state.  A  verified  statement  of 
subscriptions,  moneys  received,  etc.,  must  be  filed  in  the  same  manner.  The  sec- 
retary of  state  must  thereupon  issue  a  charter.  §  1578.  The  corporation  has 
power  to  have  succession  perpetually,  unless  a  period  is  limited  in  the  charter  to 
hold,  purchase,  dispose  of  and  con*ey  such  real  and  personal  estate  "  as  its  uses 
and  business  may  require ;  "  to  appoint  any  officers  and  agents,  fixing  their  com- 
pensation and  removing  them  at  pleasure ;  to  provide  for  the  transfer  of  its  stock, 
and  to  make  such  by-laws  as  may  be  deemed  necessary  for  the  creation  of  a  lien 
upon  stock  for  all  indebtedness  or  liabilities  of  stockholders  to  the  corporation  ; 
to  acquire  and  hold,  by  gift  or  purchase,  or  in  payment  of  subscriptions,  or  by 
condemnation,  lands  necessary  for  the  right  of  way,  or  such  other  lands  or  any 
interest  therein  as  may  be  necessary  in  making  excavations  or  embankments,  or 
for  the  purpose  of  disposing  of  materials  from  excavations,  "or  for  borrowing  earth 
or  other  materials  "  for  the  construction  of  embankments,  or  for  the  protection 
and  safety  of  the  roadway,  or  lands  for  depots,  side  tracks,  etc. ;  to  purchase  or 
lease  or  aid  in  the  construction  of  any  connecting  line ;  to  borrow  money  to  build, 
construct  or  operate  its  road,  or  for  the  payment  of  debts  contracted  for  that  pur- 
pose, and  to  secure  the  payment  of  such  debts,  or  debts  contracted  in  the  acquisi- 
tion of  property  for  its  uses,  by  mortgage  or  deed  of  trust  of  its  franchises,  and 
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ita  property,  real  or  personal ;  "  and  for  money  borrowed,  or  for  any  of  its  debts, 
may  make  and  issue  negotiable  bonds,  or  bills  of  exchange,  or  promissory  notes 
in  any  form,  or  other  proper  evidences  thereof."  g  1580.  The  corporation  may 
cross  or  intersect  any  railroadi  g  1583.  Any  two  or  more  railroads,  or  contem- 
plated railroads,  domestic  or  foreign,  which  "  admit  the  passage  of  burden  on  pas- 
senger cars  over  any  two  or  more  of  such  roads  continuously  without  breach  or 
interruption,"  may  consolidate.  The  directors  shall  make  an  agi'eement  under 
the  corporate  seal,  prescribing  the  terms  and  conditions  of  the  consohdation,  the 
mode  of  carrying  out  the  same,  the  corporate  name,  the  number  of  directors  (not 
more  than  thirteen),  the  time  and  place  of  holding  the  first  election,  the  number 
of  shares  in  the  new  corporation  and  the  amount  of  each,  the  manner  of  convert- 
ing the  old  shares  into  the  new,  the  manner  of  compensating  stockholdei-s  in  each 
corporation  who  refuse  to  convert  their  stock,  with  other  details  deemed  necessary. 
Such  new  corporation  shall  have  all  the  rights,  etc.,  and  be  subject  to  all  the  re- 
strictions of  the  several  consolidating  corporations.  Those  who  refuse  to  convert 
their  shares  shall  be  paid  actual  value  for  each  share,  if  they  so  require,  before 
the  consolidation  is  consummated.  The  agreement  of  the  directors  must  be  sub- 
mitted to  each  corporation  separately,  and  approved  by  two-thirds  of  the  stock 
represented  at  a  meeting  thereof,  called  upon  a  published  notice  of  thirty  days. 
Every  such  new  corporation  shall  keep  an  oflSce  in  the  state  and  be  subject  to  the 
laws  of  the  state  as  a  domestic  corporation.  §  1583,  Am'd  Laws  1891,  No.  403. 
The  agreement  must  be  filed  with  the  secretary  of  state.  §  1584.  The  rights, 
franchises  and  property  of  the  old  companies  vest  in  the  new  without  deed  or 
transfer  upon  the  election  of  directors,  but  the  rights  of  creditors  and  liens  upon 
propertyshall  not  be  impaired.  §  1585.  Any  domestic  or  foreign  railroad  corpo- 
ration may  at  any  time,  "  by  means  of  subscription  to  the  capital  of  any  other  cor- 
poration or  company  or  otherwise,"  aid  .such  corporation  in  the  construction 
of  its  road  for  the  purpose  of  forming  a  connection  with  the  road  furnishing  aid ; 
or  may  purchase  or  lease  any  part  or  all  of  any  other  connecting  road  ;  or  any 
two  or  more  roads  may  enter  into  any  agreement  for  their  common  benefit,  cal- 
culated to  promote  the  purposes  for  which  they  were  created.  But  no  such  agree- 
ments shall  be  in  force  without  the  consent  ofa  majority  of  the  stock  represented 
at  a  special  meeting. 

Any  foreign  railroad  corporation  owning  or  operating,  or  which  may  be  author- 
ized to  own  or  operate,  by  lease  or  otherwise,  any  line  in  the  state,  may,  by  a  resolution 
of  the  directors,  aid  any  domestic  railroad  corporation  in  the  construction,  renova- 
tion or  operation  of  its  road,  "  by  the  indorsement  or  guaranty  of  its  securities,  which 
may  have  been  or  may  be  issued  for  such  purpose,"  in  the  manner  agreed  upon  by 
the  boards,  or  by  leasing  or  guarantying  the  rentals  of  any  lease  of  any  such 
road  on  the  terms  agreed  upon  by  the  respective  boards.  §  1386,  Am'd  Laws 
1891,  No.  264 ;  Laws  1887,  No.  31.  Any  corporation  may  extend  its  road  or  build 
branch  roads  to  any  point  or  points  witbin  the  state,  or  for  the  purpose  of  extend- 
ing its  line  may  acquire  and  operate  a  railroad  without  the  state,  g  1587.  "  Such 
purchase  "  must  be  made  by  resolution  of  the  board  of  directors,  which  must  be 
approved  by  a  majority  in  value  of  the  stockholders  at  a  special  meeting  called  by 
a  personal  notice  of  thirty  daya  The  proceedings  of  the  meeting  must  be  certi- 
fied by  the  president  and  secretary,  and  filed  with  the  secretary  of  state.  "  Such 
extension  or  construction  of  such  branch  road  "  must  be  made  by  resolution  of 
the  board,  and  a  copy  of  the  resolution,  certified  by  the  president  and  secretary, 
must  be  filed  with  the  secretary  of  state.  §  1588,  Am'd  Laws  1889,  Na  87.  A  cor- 
poration may  increase  its  capital  to  $10,000,000  by  a  vote  of  a  majority  of  all  the 
stock  at  a  special  meeting.  The  proceedings  of  the  meeting,  certified  by  the  presi- 
dent and  secretary,  must  be  filed  with  the  secretary  of  state.  §  1589.  Bonded 
indebtedness  can  only  be  increased  by  a  vote  of  a  majority  in  value  of  all  the 
capital  at  a  special  meeting.  §  1590.  Stockholders  must  meet  annually  at  a  time 
smd  place  fixed  by  the  by-laws.    §  1591.    Proxies  are  authorized,  and  each  share 
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has  one  vote.  §  1593.  Directors  must  be  shareholders  in  good  faith.  The  board 
must  elect  a  president  from  their  own  number,  and  appoint  other  necessary  offi- 
cers, and  may  remove  at  pleasure  the  president  or  other  officers.  Vacancies  in  the 
board  must  be  filled  by  the  remaining  members.  §  1593.  Stockholders'  meetings 
may,  upon  the  written  consent  of  all  the  resident  stockholders,  verified  and  filed 
with  the  secretary  of  state,  be  held  without  the  state,  at  a  place  fixed  b}'  a  resolution 
of  the  board  of  directors.  The  directors  may  meet  either  within  or  without  the 
state.  But  a  principal  place  of  business  must  be  kept  within  the  state,  and  also  an 
agent,  with  whom  must  be  filed  a  record  of  the  proceedings  of  such  meetings. 
The  said  written  consent  of  stockholders,  shall  continue  in  force,  as  to  the  stock 
held  by  those  signing  the  same,  until  formally  revoked.  §  1594,  Am'd  Laws  1889, 
No.  130.  All  corporations  must  have  a  principal  place  of  business  in  the  state. 
§  1595.  The  purchasers  of  a  railroad  at  a  judicial  sale,  or  under  a  decree  fore- 
closing a  mortgage,  deed  of  trust,  or  other  security,  when  the  purchase  includes 
the  franchise,  being  not  less  than  seven  in  number,  may  form  a  corporation.  A 
certificate  must  be  made  as  specified  above  (§  1574).  §§  1596-1598.  Tlie  directors 
may  prescribe  the  time  and  manner  of  paying  subscriptions.  §  1599.  Certificates 
of  stock  are  not  to  be  issued  until  fully  paid,  "according  to  the  terms  of  the  sub- 
scription." No  transfer  is  valid  as  to  the  corporation  without  a  surrender  of  the 
certificate,  and  a  transfer  according  to  the  by-laws.  The  directors  may  appoint 
places  outside  the  state  for  the  transfer  of  the  stock  of  non-residents.  §  1601, 
Non-user  for  five  consecutive  years  forfeits  the  charter  and  the  franchise.  §  1603. 
There  is  a  railroad  commission.  §  1120.  The  commission  has  general  supervision 
of  railroads,  aud  must  revise  all  rates,  increasing  or  reducing  the  same  as  justice 
demands.  §§  1129,  1130.  Raili'oads  must  furnish  the  commission  with  any  in- 
formation requested  and  a  list  of  stockholders.  §  1186.  The  railroad  forfeits  |50 
for  each  day's  delay  in  making  an  annual  report  to  the  commission,  g  1137.  The 
commission  may  examine  the  bojks  upon  application  of  a  director,  or  one-fiftieth 
of  the  stock.  §  1139.  Discrimination  respecting  individuals,  corporations  or  local- 
ities is  extortion,  for  which  the  company  is  liable  for  damages  and  attorney's  fees. 
§  1159.  But  freight  or  passengers  may  be  transported  free  of  charge.  §  1163. 
Agreements  for  pooling  are  unlawful.  §  1163.  Eailroads  must  form  proper  con- 
nections for  the  accommodation  of  freight  and  passengers.  §  1165.  If  all  the 
stock  of  a  domestic  company  is  owned  by  a  foreign  company,  the  domestic  com- 
pany may  sell  to  the  foreign  company  thus  owning  its  stock  all  its  property,  road- 
bed, rights  and  franchises:  Provided,  that  an  officer  and  agent  be  kept  in  the 
state,  and  the  road  so  purchased  shall  remain  subject  to  all  the  laws  of  the  state 
respecting  a  domestic  company.    Laws  1890-91,  No.  430. 

Mining,  quarrying  and  manufacturing  companies.— The  provisions  for 
incorporating  such  companies  are  the  same  as  described  above  for  miscellaneous  cor- 
porations (g§  1659-1664).  g  1557  et  seq.  They  have  additional  power  to  build,  buy 
and  operate  railroads,  canals,  roads,  etc.,  to  and  from  their  works,  and  may  transport 
property  and  persons  as  common  carriers.  They  may  condenin  land,  build  neces- 
saiy  depots,  wharves,  etc.,  purchase  or  charter  vessels,  and  may  aid  in  the  con- 
struction of  railroads,  or  the  establishment  of  boat  lines,  running  to  and  from  their 
depots,  etc.  Such  corporations  may  consolidate  upon  the  recommendation  of  the 
respective  boards  of  directors,  adopted  by  a  vote  of  a  majority  of  the  stock  of 
each  company  at  a  stockholders'  meeting.  The  consolidation  may  then  be  carried 
out  by  an  agreement  in  writing,  which  must  be  filed  with  the  judge  of  probate. 
§§1563-1567.  The  new  corporation  may,  by  the  agreement  of  consolidation,  adopt 
the  name  and  charter  of  either  corporation,  and  may  make  such  changes  "  as  to 
the  amount  of  stock,  and  the  number  of  directors,"  as  is  deemed  best.  §  1563.  The 
property  and  rights  of  the  old  companies,  as  well  as  their  liabilities,  shall  belong 
and  attach  to  the  new  corporation.  §  1569.  The  board  of  directors,  consisting  of 
as  many  membei-s  as  may  be  prescribed  by  the  by-laws,  must  fill  all  vacancies  in 
the  board  and  appoint  all  officers,  fixing  their  compensation,  and  removing  them 
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at  pleasure.  §1570.  The  stockholders  must  meet  annually.  §1571.  The  capital 
stock  may  be  increased  to  a  sum  not  exceeding  $10,000,000  by  a  vote  of  a  majority 
of  the  stock  at  a  special  meeting.  The  proceedings  of  the  meeting  must  be  re- 
duced to  writing  and  iiled  with  the  judge  of  probate.    §  1572. 

The  above  provisions  apply  to  any  specially  chartered  company,  being  supple- 
mentary to  the  provisions  of  any  special  charter.     Laws  1893,  No.  319. 

General  provisiona. —  Shares  or  interests  in  the  stock  of  private  corporations 
are  personal  property,  transferable  in  the  manner  directed  by  the  by-laws  or  by 
the  rules  of  the  corporation.  §  1669.  When  a  transfer  is  required  to  be  made  on 
the  books,  no  transfer  shall  be  valid  as  against  bona  fide  creditors,  or  subsequent 
purchasers  without  notice,  except  from  the  time  of  registering  the  transfers. 
§  1670.  Every  corporation  must  require  transfers,  and  holders  of  stock  under  a 
lien,  or  otherwise,  must  have  the  lien  or  transfer  registered  on  the  books,  or  the 
same  shall  after  fifteen  days  be  void  as  to  bona  fide  creditors,  or  purchasei-s  with- 
out notice.  §  1671.  Shares  of  stock  are  subject  to  levy  and  sale  like  other  per- 
sonal property.  §  1673.  All  corporations  have  a  lien  on  all  shares  for  any  debt 
or  liability  incurred  to  it  by  a  stockholder  before  notice  of  a  transfer,  or  of  a  levy 
on  such  sharps.  §  1674.  Stockholders  have  the  preference  of  taking  increased 
stock  in  proportion  to  the  amount  of  original  stock  owned  and  held  by  them. 
§  1675.  Non-user  for  five  consecutive  years  forfeits  the  franchise ;  and,  unless 
otherwise  provided,  failure  to  organize  for  two  years  after  filing  the  articles  for- 
feits all  right  to  organize.  §  1676.  Books,  records  and  papers  shall  be  open  to  the 
inspection  of  stockholders.  §  1677.  A  failure  to  elect  ofiicers  does  not  dissolve  the 
corporation,  g  1679.  The  number  of  directors  in  any  corporation  may  be  in- 
creased or  diminished  by  a  majority  stock  vote  at  a  regular  or  called  meeting. 
§  1680.  The  stockholders  must  meet  annually.  The  directors  have  the  power  to 
call  special  meetings.  Each  share  has  one  vote.  §  1081.  The  judge  of  probate 
shall  keep  a  record  of  incorporation  and  organization  and  receive  a  small  fee 
therefor.  §  1682.  Unpaid  subscriptions  are  subject  to  garnishment  by  a  judg- 
ment creditor  of  the  corporation,  g  3973.  Before  receiving  a  commission  to  do 
business,  a  corporation  shall  pay,  for  the  use  of  the  state,  fees  ranging  from  $25 
for  a  capital  of  $50,000  to  $850  for  a  capital  of  more  than  $1,000,000.  Corporations 
created  by  special  act  pay  double  these  fees.  Foreign  corporations  must  pay  the 
same  fees  as  domestic  corporations  formed  under  the  general  laws  before  doing 
business  in  the  state.     Laws  1892-3,  No.  803. 

Charters  may  be  amended  as  follows :  At  least  three-fourths  of  the  stockholders, 
owning  at  least  two-thirds  of  the  stock,  shall  file  with  the  judge  of  probate  with 
whom  the  original  declaration  was  filed,  or  with  the  secretary  of  state  if  the 
original  declaration  was  filed  there,  a  declaration  in  writing  setting  forth  (1)  the 
date  of  the  original  organization,  the  corporate  name,  and  the  desired  changes  in 
the  Fame,  the  amount  of  capital  stock  subscribed  for  and  taken ;  (3)  the  names  of 
the  stockholders,  and  the  amount  held  by  each ;  (3)  the  purposes  of  the  original 
corporation,  and  the  desired  changes  therein ;  (4)  the  original  amount  of  the  capi- 
tal stock,  and  any  proposed  reduction  in  the  same.  But  no  such  change  shall 
authorize  the  exercise  of  powers  not  authorized  in  the' case  of  similar  corpora- 
tions. The  said  judge,  or  the  secretary  of  state,  must  issue  a  certificate  authoriz- 
ing the  amendment,  and  the  same  must  be  recorded.  Laws  1888,  No.  17.  Defects 
in  incorporation  may  be  remedied.    Laws  1889,  No.  86. 

Stockholders'  and  directors'  meetings  may  be  held  in  other  states,  and  all  kinds 
of  corporate  acts  be  done  there,  if  so  provided  in  the  original  declaration,  or  by  a 
vote  of  the  directors  or  stockholders ;  provided  all  the  resident  stockholders  as- 
sent thereto  in  writing,  and  provided  an  agent  and  an  office  be  kept  within  the 
state,  where  a  certified  copy  of  the  proceedings  of  such  meetings  must  be  filed. 
For  failure  to  file  such  copy  of  proceedings  the  corporation  may  be  dissolved. 
This  act  shall  not  entitle  any  such  corporation  to  the  privileges  of  foreign  or  non- 
resident corporations.     Laws  1889,  No.  88. 
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Corporations  formed  under  the  general  laws  may  issue  preferred  stock  by  a 
vote  of  two-thirds  in  value  of  the  stock  at  a  special  meeting.  The  proceedings  of 
the  meeting  must  be  filed  with  the  judge  of  probate.    Laws  1889,  No.  98. 

Taxation. —  Shares  of  stock  are  not  taxed  against  holders  when  the  corporate 
property  is  required  to  be  listed  in  the  state.  §  451  (8).  The  capital  stock  of  all 
corporations,  except  suph  portions  as  may  be  invested  in  pi-operty  which  is  other- 
wise taxed  as  property,  is  taxed  against  the  company;  but  when  taxes  upon  the  . 
shares  of  capital  stock  are  paid  by  the  company,  or  the  shareholders,  the  com- 
pany shall  only  be  taxed  on  "  the  real  and  personal  estate  owned  by  it,  unless  its 
investments  are  otherwise  herein  taxed."  Id.  (9).  All  railroad  property  is  taxed. 
Id.  (11).  All  dividends  declared  or  earned  and  not  divided  ai-e  taxed.  Id.  (12). 
Insurance  companies  are  taxed  on  their  net  receipts.  Telegraph,  telephone,  ex- 
press and  sleeping-car  companies  are  taxed  on  their  gross  receipts,  g  454.  The 
taxable  property  of  corporations  not  otherwise  taxed  shall  be  returned  by  the  chief 
officer  at  Its  estimated  value  with  a  statement  of  the  market  value  of  the  capital 
stock  and  the  property  in  which  it  is  invested,  giving  the  number  of  shares  with 
the  par  and  market  value  thereof.  If  such  return  is  made,  and  the  taxes  which 
are  assessed  or  would  be  due  by  law  on  such  property  paid,  then  no  tax  shall  be 
be  levied  on  the  shares  of  stock,  tj  478.  Railroad  companies  shall  annually  make 
to  the  state  auditor  a  return  of  all  the  corporate  property  used  for  profit  within 
the  state.  §  494.  The  valuation  of  such  property  shall  be  made  upon  the  same 
principles  as  the  valuation  of  all  other  property.  §  502.  The  auditor  shall  notify 
the  county  assessors  of  the  value  of  the  track  in  their  county,  and  the  proportion- 
ate value  of  the  other  property  assessed  by  the^  state  board,  taxable  in  their  re- 
spective counties,  the  same  to  be  taxed  like  the  property  of  individuals,  in  addi- 
tion to  the  taxes  on  other  corporate  property  assessed  by  the  county.  §  503. 
Telegraph,  telephone,  sleeping-car  and  express  companies  must  also  make  returns 
to  the  auditor.  g§  504-508.  All  property  not  required  to  be  returned  to  the  au- 
ditor must  be  returned  to  the  county  assessor.  §  509.  Every  railroad  company 
must,  annually,  upon  returning  its  property  for  taxation,  make  a  return  of  the 
gross  earnings  of  the  previous  year ;  and  if  the  road  is  partly  within  another 
state,  the  gross  earnings  shall  be  apportioned  to  each  mile  of  main  track  on  the 
whole  line,  and  the  sum  thus  apportioned  to  each  mile,  multiplied  by  the  number 
of  miles  in  Alabama,  shall  be  deemed  the  gross  earnings  in  Alabama.  The  auditor 
must  then  ascertain  what  percentage  of  such  gross  earnings  will  be  sufficient  to 
pay  the  expenses  of  the  railroad  commission,  and  assess  a  license  tax  against 
every  such  railroad  for  such  percentage.  Upon  satisfactory  evidence  of  the  pay- 
ment of  such  license  tax  and  of  the  safety  of  the  road,  the  auditor  shall  issue  a 
license  to  operate  such  road  for  one  year.  Every  company  operating  a  road  with- 
out such  licenseshall  forfeit  $100  for  each  day's  offense,     g  1128. 

§  937.  ARKANSAS:  1  Constitutional  provisions.—  No  obligation  or  liabil- 
ity of  any  railroad  or  other  corporation  held  by  the  state  shall  ever  be  exchanged, 
transferred,  remitted,  postponed  or  in  any  way  diminished  by  the  general  assem- 
bly. Constitution  of  1874,  art.  V,  §  88.  The  general  assembly  may,  by  general 
law,  exempt  from  taxation  for  seven  years  the  capital  invested  in  mining  and 
manufacturing  business.  Art  X,  §  8.  "  The  assembly  shall  pass  no  special  act 
conferring  corporate  powers,"  except  for  charitable,  etc.,  purposes.  Art.  XII,  §  2. 
No  municipal  corporation  shall  become, a  stockholder  in  any  corporation,  nor  ob- 
tain or  appropriate  money  for,  nor  loan  its  credit  to,  any  corporation  or  individ- 
ual. Id.,  §  5.  Corporations  may  be  formed  under  general'  laws.  The  assembly 
may  alter,  annul  or  revoke  any  charter  whenever  it  may  appear  injurious  to  the 
sitizens  of  the  state.  But  no  injustice  may  be  done  to  the  corporators.  Id.,  §  6. 
"  Except  as  herein  provided  "  the  state  shall  never  become  interested  in  the  stock 
of  any  corporation.    Id.,  §  7.     "No  private  corporation  shall  issue  stock  or  bonds, 

I  The  acts  of  the  legislature  down  to  and  mcluding  the  laws  of  1891  are  included  in  this  synopsis. 
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except  for  money  or  property  actually  received  or  labor  done,  and  all  fictitious 
increase  of  stock  or  indebtedness  shall  be  void ;  nor  shall  the  stock  or  bonded  in- 
debtedness of  any  private  corporation  be  increased,  except  in  pursuance  of  gen- 
eral laws,"  nor  until  authorized  by  the  vote  of  a  majority  of  the  stock  at  a  meet- 
ing held  after  a  sixty-days'  notice.  Id.,  §  8.  Full  compensation  must  be  paid  or 
secured  for  property  before  it  can  be  appropriated  for  a  right  of  way.  The  com- 
pensation shall  be  "  ascertained "  by  a  jury,  irrespective  of  benefits.  Id.,  §  9. 
Foreign  corporations  may  be  authorized  by  law  to  do  business  in  the  state.  Such 
corporation  must  maintain  a.  known  place  of  business  within  the  state  and  an 
authorized  agent  upon  whom  process  may  be  served.  They  shall  be  subject  to  the 
same  limitations  as  domestic  corporations,  shall  exercise  no  other  or  greater  pow- 
ers, and  shall  not  have  the  right  to  condemn  or  appropriate  private  property.  Id., 
§  11.  "  Except  as  herein  otherwise  provided  "  the  state  shall  never  assume  or  pay 
the  debt  or  liability  of  any  corporation,  public  or  private.  "  Nor  shall  the  indebt- 
edness of  any  corporation  to  the  state  ever  be  released  or  in  any  manner  discharged 
save  by  payment.into  the  public  treasury."  Id.,  g  13.  The  public  credit,  state  or 
municipal,  shall  never  be  loaned  for  any  purpose  whatever.  Art  XVI,  §  1.  All 
taxable  property  shall  be  taxed  according  to  its  valua  Id.,  §  5.  "The  power  to 
tax  corporations  and  corporate  property  shall  not  be  surrendered  or  suspended  by 
any  contract  or  grant  to  which  the  state  may  be  a  party."  Id.,  §  7.  State  taxes 
for  any  one  year  shall  not  "  exceed  in  the  aggregate  one  per  cent,  of  the  assessed 
valuation  of  the  propertj'  of  the  state  for  that  year."  Id.,  §  8.  "  No  county  shall 
levy  a  tax  to  exceed  one-half  of  one  per  cent,  for  all  purposes."  Id.,  §  9.  "'  All 
railroads,  canals  and  turnpikes  shall  be  public  highways,  and  all  railroad  and 
canal  companies  shall  be  common  carriers.  Any  association  or  corporation  or- 
ganized for  the  purpose  shall  have  the  right  to  construct  and  operate  a  railroad 
between  any  points  within  the  state,  and  to  connect  at  the  state  line  with  railroads 
of  other  states.  Every  railroad  company  shall  have  the  right  with  its  road  to  in- 
tersect, connect  with  or  cross  any  other  road,  and  shall  receive  and  transport  each 
the  other's  passengers,  tonnage  and  cars,  loaded  or  empty,  without  delay  or  dis- 
crimination." Art  XVII,  §  1.  Such  companies  shall  keep  an  office  in  the  state 
where  transfers  of  stock  shall  he  made  "  and  where  its  books  shall  be  kept  for  in- 
spection by  any  stockholder  or  creditor  of  such  corporation,  in  which  shall  be  re- 
corded the  amount  of  capital  stock  subscribed  or  paid  in,  and  the  amounts  owned 
by  them  respectively,  the  transfers  of  said  stock  and  the  names  and  places  of  resi- 
dence of  the  officers."  Id.,  §  3.  No  such  corporation  shall  discriminate  in  favor 
of  or  against  any  person  or  class  of  persons,  or  corporations.  Id.,  §  3.  Parallel 
or  competing  railroad  or  canal  lines  shall  not  consolidate,  nor  purchase,  or  lease, 
or  control  each  other's  lines  in  any  respect  An  officer  of  one  line  shall  not  act 
as  an  officer  of  a  competing  company.  Id.,  §  4  No  officer  of  a  railroad  or  canal 
company  shall  be  interested,  directly  or  indirectly,  "  in  the  furnishing  of  mate- 
rials or  supplies  to  such  company  or  in  the  business  of  transportation  as  a  com- 
mon carrier  of  freight  or  passengers  over  the  works  owned,  leased,  controlled  or 
worked  by  such  company ;  nor  in  any  arrangement  which  shall  afford  more  ad- 
vantageous terms  or  greater  facilities  than  are  afforded  or  accorded  to  the  public. 
And  all  contracts  and  arrangements  in  violation  of  this  section  shall  be  void." 
Id.,  §  5.  The  general  assembly  shall  prevent  the  granting  of  free  passes  to  state 
officers.  Id.,  §  7.  The  property  and  franchises  of  incorporated  companies  may 
be  taken  for  public  'Use  the  same  as  the  property  of  individuals.  Id.,  §  9.  The 
general  assembly  shall  pass  laws  to  present  abuses  and  unjust  discrimination  and 
provide  for  enforcing  such  laws  by  adequate  penalties.  Id.,  §  10.  The  rolling 
stock  and  all  other  movable  property  belonging  to  any  railroad  corporation  in  the 
state  shall  be  considered  personalty  and  shall  be  subject  to  execution  and  sale. 
Id.,  §  11.  The  directors  of  railroads  must  report  annually  to  the  auditor  of  public 
accounts.    The  legislature  shall  provide  penalties  for  enforcing  the  provisions  of 

tliis  section.    Id.,  §  13. 
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Miscellaneous  corporations.—  Three  or  more  may  incorporate  for  any  law- 
ful business.  R.  S.  1884,  §  960.  The  amount  of  capital  stock  "  shall  be  fixed  and 
'  limited  by  the  stockholders  in  their  articles  of  association,  and  shall  be  divided 
into  shares  of  twenty-flve  dollai-s  each ;  but  every  such  corporation  may  increase 
its  capital  stock,  and  the  number  and  amount  of  shares  therein,  at  any  meeting 
of  the  stockholders  specially  warned  for  that  purpose."  §  961.  The  purpose  of 
the  incorporation  must  be  clearly  speciSed  in  the  articles,  and  the  corporation 
must  not  direct  its  opei'ations  to  any  other  purpose.  §  963.  After  the  association 
any  two  members  may  call  the  first  meeting  by  giving  fifteen  days'  notice  yi  a 
county  newspaper.  §  963.  There  shall  be  not  less  than  three  directors,  all  stock- 
holders, to  be  chosen  annually.  §  964.  The  secretary  and  treasurer  shall  reside 
and  have  their  places  of  business  within  the  state,  and  shall  keep  the  books  of  the 
corporation  within  the  state,  g  966.  The  directors  may  fill  any  vacancy  which 
occurs  during  the  current  year.  §  967.  Before  commencing  business  the  presi- 
dent and  directors  "shall  file  a  true  copy  of  their  articles  of  association,  at  full 
length,  and  also  a  certificate  setting  forth  the  purpose  for  which  such  corporation 
is  formed,  the  amount  of  its  capital  stock,  the  amount  actually  paid  in,  the  names 
of  its  stockholders  and  the  number  of  shares  by  each  respectively  owned,  with  the 
secretary  of  state,  and  a  duplicate  thereof  with  the  clerk  of  the  county  in  which 
such  corporation  is  to  transact  its  business."  Within  thirty  days  after  the  pay- 
ment of  any  instalment  called  for  by  the  directors  "  a  certificate  thereof  shall  be 
made,  signed,  filed  and  recorded  as  aforesaid."  g  968.  "  A  majority  of  the  stock- 
holders present  at  any  legal  meeting  shall  be  capable  of  transacting  the  business 
of  that  meeting,"  and  each  share  is  always  entitled  to  one  vote.  §  969.  The  di- 
rectors may  call  iu  subscriptions  in  such  instalments,  and  at  such  times  and  places, 
as  they  think  proper,  by  giving  notice  as  required  in  the  by-laws.  §  970.  -Annual 
statements  of  the  company's  condition  must  be  filed  with  the  county  clerk ;  and 
no  transfer  of  stock  is  valid  as  against  a  creditor  of  a  stockholder  until  a  certifi- 
cate of  transfer  is  filed  with  the  county  clerk,  g  971.  If  the  president  or  secre- 
tary shall  neglect  to  file  such  annual  statement  or  such  certificate  of  transfer, 
they  shall  be  jointly  and  severally  liable  to  an  action  on  the  statute  for  all  debts 
of  the  corporation  contracted  during  the  period  of  any  such  neglect.  Laws  1891, 
p.  13.  Corporations  formed  under  this  act  shall  have  power  to  acquire  and  hold 
such  lands  and  property  of  every  kind  as  shall  be  necessary  for  the  purpose  of 
such  corporation,  and  such  other  realty  as  may  be  taken  in  payment  of  or  to  re- 
cover corporation  debts,  and  may  manage  and  dispose  of  the  same  at  pleasure. 
§  973.  The  books  of  the  company  must  be  open  to  inspection  by  the  stockholders, 
and  at  least  once  a  year  the  directors  must  furnish  the  stockholders  a  statement 
of  the  condition  of  the  corporation.  §  974.  Capital  stock  is  deemed  personalty 
and  shall  be  transferred  only  on  the  books  of  the  corporation.  §  975.  "  Every 
such  corporation  may  amend  its  articles  of  association  by  the  specification  of  any 
other  lawful  business  in  which  the  stockholders  may  desire  to  engage."  But  be- 
fore beginning  any  new  business  the  amended  articles,  subscribed  by  all  the  stoclj- 
holdera,  which  specify  the  purpose  of  the  corporation,  must  be  published  in  a 
county  newspaper,  and  a  certificate,  drawn  to  correspond  with  such  amended 
articles,  must  be  filed  in  the  same  manner  as  the  original  certificate.  §  976.  A 
certificate  of  increase  of  stock  must  be  filed  with  the  secretary  of  state  and  the 
county  clerk  within  thirty  days  after  such  increase.  §  977.  The  county  clerk 
receives  for  recording  ten  cents  for  each  one  hundred  words.  §  978.  For  failure  to 
comply  with  the  provisions  of  section  971  the  president  and  secretai-y  are  jointly  and 
severally  liable  for  the  corporate  debts  contracted  during  the  period  of  any  neg- 
lect §  980.  If  the  capital  stock  is  refunded  to  the  stockholders  before  the  pay- 
ment of  all  debts  for  which  such  stock  would  have  been  liable,  the  stockholders 
shall  be  liable  to  any  creditor  to  the  amount  of  the  sura  refunded  to  them.  §  981. 
If  the  directors  declare  a  dividend  knowing  that  the  company  is  insolvent,  or  that 
such  dividend  would  make  it  so,  they  shall  be  liable  for  all  debts  existing  at  the 
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time  of  declaring  such  dividend.  §  983.  If  the  president,  directors  or  secretary 
intentionally  neglect  to  comply  with  any  of  the  provisions  of  this  act,  those  so 
neglecting  are  liable  for  all  debts  contracted  during  such  neglect.  §  983.  The 
corporation  has  a  lien  upon  the  stock  or  property  of  members  invested  therein  for 
all  debts  due  from  them  to  the  corporation  (§  975),  and  after  thi*ee  months'  notice 
the  companjr  may  enforce  the  lien  by  sale  of  the  stock.  §  985.  A  stockholder's 
equity  of  redemption  in  stock  may  be  sold  In  the  same  way  by  the  company. 
§  988.  The  legislature  may,  for  just  cause,  rescind  the  powers  of  any  joint-stock 
corporation,  and  provide  for  settling  its  affairs.  §  991.  A  levy  of  seizure,  under 
an  execution  or  writ  of  attachment,  is  made  by  leaving  a  copy  of  the  writ  with 
the  president,  or  other  officer,  with  a  certificate  of  the  officer  making  the  levy. 
Shares  thus  levied  upon  or  seized  are  sold  like  other  personalty,  and  the  ofiBcer 
making  the  sale  shall  issue  a  certificate  to  the  purchaser,  who  is  then  entitled  to  a 
transfer  by  the  corporation  on  the  books  of  the  company.  Laws  1891,  p.  20.  If  a 
corporation  is  dissolved  for  any  reason,  the  common  law  in  relation  to  corporations 
shall  not  be  in  force,  but  every  corporate  interest  vests  in  the  state,  ipso  facto,  in 
trust  for  the  purposes  contemplated  in  the  charter.     R.  S.,  §  1035. 

Bailroads. —  Any  number  may  incorporate.  §  5430.  Directors  maybe  elected 
when  $10,000  for  every  mile  proposed  to  be  built  has  been  subscribed.  Then  they 
shall  severally  subscribe  articles  of  association,  setting  forth  (1)  the  name  of  the 
corporation,  (3)  the  number  of  years  the  same  is  to  continue,  not  more  than  ninety^ 
nine,  (3)  the  amount  of  capital  stock  of  the  company  (which  shall  be  the  actual 
cost  of  construction),  (4)  the  cost  of  the  right  of  way,  (5)  the  "  motive  power  and 
every  other  appurtenance  for  the  completion  and  running  of  said  road,"  (6)  the 
number  and  names  of  the  directors,  (7)  the  termini  of  the  road  and  the  countifs 
into  which  it  will  extend,  (8)  the  length  of  the  road,  and  (9)  the  names  of  five  com- 
missioners to  open  books  of  subscription.  Each  subscriber  to  the  articles  must 
name  the  number  of  shares  taken  by  him.  When  the  articles  are  filed  in  the 
office  of  the  secretary  of  state  the  incorporation  Is  complete.  gS  5430,  5423.  The 
corporation  may  hold  land  necessary  for  its  business,  and  any  that  may  be  given 
by  any  individual  or  state  as  an  inducement  to  build  the  road.  §  §423.  The  sub- 
scription books  must  be  kept  open  until  $7,000  per  mile  shall  have  been  subscribed. 
§  5424.  From  five  to  thirteen  directors  must  be  chosen  at  a  meeting  appointed  by 
the  commissioners  of  subscription,  such  meeting  to  be  held  in  a  county  into  which 
the  road  will  run,  after  a  twenty  days'  published  notice.  In  this  election  each 
share  owned  for  thirty  days  shall  have  one  vote.  §§  542.5,  5509.  Directors  must 
be  stockholders,  one-third  of  whom  must  be  residents  of  the  counties  on  the  line 
of  the  road.  §  5426.  A  majority  must  be  citizens  of  the  state.  §  5505.  Annual 
meetings  must  be  provided  for  in  the  by-laws,  to  be  held  in  a  county  on  the  line 
of  the  road.  §  5438.  Meetings  in  the  interval  may  be  called  by  those  persons 
owning  one-third  of  the  stock,  after  a  thirty  days'  published  notice  in  each  county 
on  the  line  in  which  there  is  a  newspaper.  §  5439.  A  majority  in  value  of  the 
stockholders  may  remove  the  president  and  directdrs  and  elect  others,  provided 
thirty  days'  notice  of  any  intended  removal  has  been  given  in  a  newspaper  of  tl\jB 
county.  §  5431.  The  directors  may  make  by-laws  "  for  the  management  and  dis- 
position of  the  property  and  business  affairs  of  such  company,"  consistently  with 
the  laws  of  the  state.  §  5435.  The  stock  is  personal  estate.  Transfers  cannot  be 
made  until  all  calls  and  assessments  have  been  paid  in.  Stock  in  their  own  or  any 
other  corporation  cannot  be  purchased  with  the  corporate  funds.  §  5436.  Within 
thirty  days  after  the  payment  of  the  last  instalment  of  the  capital  stock,  the  president 
and  directors  must  file  a  statement  with  the  secretary  of  state  to  that  effect,  g  5437, 
All  officers  signing  a  false  report  or  certificate  shall  be  liable  for  the  debts  of  the 
company  contracted  during  their  term  of  office.  S  5439.  Persons  holding  stock  as 
executors,  etc.,  are  not  personally  liable  as  stockholders,  but  the  funds  and  estate 
are  liable.  §  5440.  The  articles  of  association  shall  be  void  unless  within  two 
years  a  preliminary  survey  of  the  road  be  filed  with  the  secretary  of  state,  and  five 
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per  cent  of  the  original  stock  subscribed  shall  have  been  paid  to  the  directors. 
An  affidavit  of  these  directors  must  show  that  $1,000  per  mile  has  been  subscribed 
and  five  per  cent,  thereof  paid  in.  g  5431.  A  majority  present  at  any  meeting 
may  demand  from  the  directors  a  statement  of  affairs.  §  54.31.  A  change  in  the 
direction  of  the  road  from  the  route  filed  must  not  be  more  than  five  miles 
laterally.  The  company  may  borrow  money  for  the  construction  and  equipment 
of  the  road.  §  5447.  The  purchasers  of  railroads  may,  after  causing  a  deed  and 
confirmation  of  a  voluntary  or  foreclosure  sale  to  be  filed  with  the  secretary  of 
state  and  recorded  in  the  same  book  with  the  original  articles,  become  a  corpo- 
ration with  all  the  rights,  etc.,  of  the  old  comjiany,  or  they  may  reorganize  so  as 
to  associate  with  themselves  any  number  of  persons  from  whom  directors  may  be 
chosen.  The  reorganized  company  may  increase  the  capital  stock  to  the  estimated 
cost  of  the  road  and  equipments.  §g  §448-5451.  The  directors  may,  with  the  con- 
sent of  the  owners  of  a  majority  of  the  issued  stock,  "cause  to  be  executed  and 
issued  coupon  bonds  whenever  deemed  expedient,  and  may  secure  the  payment 
thereof  by  a  mortgage  or  deed  of  trust"  of  any  part  of  their  charters,  franchises 
or  other  property.  Dividends  may  be  paid  in  money,  stock  or  bonds.  §  5453. 
The  damages  paid  for  right  of  way  shall  be  irrespective  of  any  benefit  the  owner 
may  receive  from  any  proposed  improvements  by  the  corpoi-ation.  §  5463.  An- 
nual reports  must  be  made  to  the  secretary  of  state.  §  5473.  The  legislature  may 
from  time  to  time  alter  or  reduce  the  rates  and  profits ;  but  a  reduction  of  rates 
and  profits  shall  not  be  made  without  the  consent  of  the  corporation,  unless  there 
be  left  to  the  company  a  profit  of  fifteen  per  cent,  per  annum  on  the  capital  actu- 
ally paid  in.  §  5473.  A  corporation  must  begin  the  construction  of  its  road 
within  five  years  and  put  it  in  full  operation  within  ten  years.  §  5484.  The 
directors  may,  with  the  consent  of  a  majority  of  the  stock,  increase  the  capital  to 
an  amount  not  greater  than  the  estimated  cost  of  the  road,  and  may  borrow 
money  on  the  corporate  credit  not  exceeding  in  amount  the  authorized  capital 
stock,  at  a  rate  of  interest  not  exceeding  seven  per  cent,  per  annum,  and  may  exe- 
cute bonds  therefor  in  sums  of  five  hundred  or  one  thousand  dollars,  and  to  se- 
cure the  payment  thereof  may  execute  a  deed  of  mortgage  or  other  instrument  of 
writing,  pledging  all  the  property  and  income  of  the  corporation.  The  company 
may  "sell,  negotiate,  pledge  or  mortgage  such  bonds  for  the  benefit  of  the 
company,  at  such  times  and  in  such  places,  within  or  without  the  state,  and 
nt  I  such '  rates  and  for  such  prices "  as  the  directors  deem  best.  If  the  bonds 
are  sold  bona  fide  at  a  discount,  the  sale  and  securities  shall  be  as  valid  and 
binding  as  though  they  were  sold  at  par.  §5488.  The  owner  of  "lands  which 
have  been  or  may  be  stricken  off  to  the  state,  or  forfeited  for  non-payment  of 
taxes,"  may  donate  the  same  in  aid  of  the  construction  of  any  railroad,  in 
which  case  all  claims  on  the  part  of  the  state  shall  be  discharged,  g  5489.  Such 
lands  must  be  conveyed  to  the  company  by  the  state.  §  5491.  The  rates  charged 
by  a  road  not  exceeding  fifty  miles  in  length  may  be  reduced  by  the  railroad  com- 
mission, but  the  annual  profits  of  such  road  shall  not  be  reduced  below  ten  per 
cent,  of  the  capital  actually  invested.  §  5498.  The  offices  of  the  president,  secre- 
tary and  treasurer  shall  be  within  the  state.  The  books  of  the  company  and 
records  of  all  proceeding  shall  be  kept  at  such  offices  for  the  inspection  of  stock- 
holders. §  5506.  A  violation  of  the  preceding  section  will  forfeit  the  charter. 
tj  5507.  Consolidation  of  connecting  roads  running  in  the  same  general  direction 
are  authorized.  §  5511.  The  companies  may  agree  upon  the  terms,  which  must 
be  approved  by  two-thirds  in  interest  of  the  issued  capital  stock  at  a  meeting  of 
the  stockholders  held  after  sixty  days'  notice  in  a  newspaper  at  Little  Eock, 
t?  5513.  A  certified  copy  of  the  articles  of  agreement  must  be  filed  with  the  secre- 
tary of  state,  and  a  certified  copy  from  the  secretary  of  state  is  evidence  of  con- 
solidation. §  5513.  This  act  does  not  authorize  the  consolidation  of  parallel  or 
competing  liens.  §  5514.  A  resolution  accepting  the  provisions  of  this  act,  signed 
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by  the  presidents  of  the  consolidating  companies,  and  attested  by  their  secretaries, 
which  resohition  shall  have  been  passed  by  a  two-thirds  votp  of  the  issued  capital 
stock  at  the  above-mentioned  meeting,  must  be  filed  with  the  secretary  of  state. 
§  5515.  Any  railroad  company  may  aid  another  in  the  construction  of  its  road, 
for  the  purpose  of  forming  a  connection  between  the  two,  by  subscribing  to  the 
capital  stock  of  the  road,  or  otherwise,  upon  the  approval  of  two-thirds  in  interest 
of  the  stockholders.  §g  5516  et  seq.  A  corporation  of  another  state,  being  the 
lessee  of  a  domestic  road,  or  extending  its  road  into  the  state,  shall  keep  an  office 
on  the  line  of  the  road  operated  within  the  state  where  transfer  of  stock  shall  be 
made,  and  where  its  books  shall  be  kept  for  the  inspection  of  stockholders  and 
creditors.  §§  5523-85.  Corporations  may  be  formed  for  the  purpose  of  leasing  or 
purchasing  any  railroad.  §  5527.  All  shares  of  stock  issued  in  payment  of  such 
purchase  shall  be  deemed  full-paid  shares.  §  5528.  A  foreign  corporation  may 
assume  the  debt  of  the  road  purchased  or  leased  by  it,  may  make  any  expedient 
and  acceptable  arrangements  with  the  bondholders,  stockholders  and  creditors  of 
the  leased  or  purchased  line,  and  may  for  such  purpose  issue  stock,  bonds,  etc.,  on 
the  property  leased  or  purchased,  and  may  secure  tlie  payment  of  such  evidences 
of  debt  by  a  mortgage  or  deed  of  trust  of  any  of  its  property.  §  5532.  Bailroads 
must  build  five  miles  within  five  months  after  incorporation,  under  penalty  of 
forfeiture  of  their  charter.  L.  1889,  Act  22.  A  consolidated  company,  or  a  pur- 
chaser of  a  railroad,  shall  be  liable  for  all  the  debts  or  obligations  of  the  roads 
consolidated  or  purchased.  Id.,  Act  55.  Sections  1,  2,  3,  4  of  the  act  of  1887,  pro- 
hibiting foreign  corporations  from  operating  a  road  within  the  state,  are  repealed. 
Any  domestic  I'ailroad  company  may  lease  or  sell  its  road,  property  and  franchises 
to  a  foreign  corporation  whose  road  practically  forms  a  continuous  line  with  it,  or 
may  buy  or  lease,  or  otherwise  acquire,  any  domestic  railroads  connecting  with 
its  line,  or  buy  the  stock  and  bonds  or  guaranty  the  bonds  of  any  domestic  or 
foreign  railroad  company.  But  any  such  transaction  shall  not  be  valid  without 
the  consent  of  two-thirds  of  the  stock  in  each  company  at  a  meeting  called  in  ac- 
cordance with  law.  A  foreign  railroad  corporation  may  lease  or  otherwise  acquire 
a  connecting  domestic  railroad,  or  may  buy  the  stock  and  bonds  or  guaranty  the 
bonds  of  such  domestic  road.  Any  foreign  company  may  extend  its  line  into  or 
through  the  state.  But  in  all  cases  the  foreign  company  must  file  with  the  secretary 
of  state  a  copy  of  its  articles  of  incorporation,  or  of  its  charter,  thereupon  becoming 
a  domestic  corporation.  L.  1889,  Act  84.  Sections  3,  4, 5  of  article  XVII  of  the  con- 
stitution are  enforced,  in  regard  to  railroads,  by  legislative  enactment.  L.  1887, 
Act  81.  All  discriminations  and  pooling  are  prohibited.  Id.  The  penalty  for  un- 
just discrimination,  pooling  or  failure  to  post  printed  schedules  of  rates  is  a  fine  of 
|50  to  $1,000  and  costs.  The  penalty  for  violating  section  5,  article  XVII,  of  the  con- 
stitutionjs  a  fine  of  like  amount  The  penalty  for  violating  section  4,  Id.,  is  $25  to 
$500  per  day  for  an  officer  thus  holding  office.  Id.  The  maximum  passenger  rates 
are  fixed  as  follows :  On  a  line  fifteen  miles  or  less  in  length,  eight  cents  per  mile. 
On  a  line  over  fifteen  and  less  than  seventy-five  miles  in  length,  five  cents  per 
mile.  On  lines  over  seventy-five  miles  in  length,  three  cents  per  mile.  Any  offi- 
cer or  corporation  violating  any  provision  of  this  act  is  subject  to  a  fine  of  from 
$50  to  $300  for  each  offense.  L.  1887,  Act  129.  Any  domestic  company  desiring 
to  extend  its  line,  or  build  branches,  must  proceed  in  the  same  manner  as  required 
to  incorporate  a  company  newly  organized,  except  that  a  new  company  need  not 
be  organized.  L.  1889,  Act  116.  When  a  company  consolidates  with  or  purchases 
an  unconstructed  line,  the  time  mentioned  in  Act  22,  Laws  of  1889,  begins  to  run 
from  the  date  of  consolidation  or  purchase.    Id. 

Foreign  corporations. —  Before  doing  any  business  in  the  state,  such  corpora- 
tion shall,  by  a  certificate  filed  with  the  secretary  of  state,  designate  an  agent, 
"  who  shall  be  a  citizen  of  this  state,"  upon  whom  any  process  may  be  served. 
Such  certificate  shall  also  state  the  principal  place  of  business  in  the  state.    If  this 
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Statute  is  not  observed,  "  all  contracts  with  citizens  of  this  state  shall  be  void  as  to 
the  corporation,  and  no  court  of  this  state  shall  enforce  the  same  in  favor  of  the 
corporation."    Laws  1887,  p.  234. 

Taxation. —  The  capital  stock  of  corporations  is  taxed  as  personaltj'.  In  mak- 
ing up  the  sum  of  debts,  unpaid  subscriptions  to  stock  are  not  considered.  §  5585. 
All  investments  of  residents  in  bonds,  stocks  and  joint-stock  companies  are  taxed. 
All  corporate  property  is  subject  to  taxation.  §  5586,  and  §  5620,  Am'd  L.  1887,  Act 
93.  But  no  person  shall  be  required  to  include  in  his  list  for  taxation  "  any  share  or 
portion  of  the  capital  stock  or  property  of  any  company  or  corporation  which  is 
required  to  list  or  return  its  capital  and  property  for  taxation  in  this  state."  §  5612.. 
Banks  shall  annually  make  to  the  assessor  a  correct  statement,  attested  by  the 
president  and  cashier,  showing  the  amount  of  capital  stock,  the  amount  of  undi-' 
vided  profits,  the  amount  of  investment  in  federal  and  state  securities,  and  the 
amount  of  loans  to  or  deposits  with  the  bank  for  a  term  certain.  §§5529-31,. 
Am'd  L.  1887,  Act  93.  Shares  not  required  to  be  listed  by  holders  shall  be  listed" 
by  the  president,  showing  the  names  of  the  owners.  §  5533.  The  bank  shall  pay 
the  tax  on  such  shares,  and  has  a  lien  on  the  stock  for  taxes  paid.  The  bank  may- 
deduct  the  amount  of  taxes  thus  paid  from  the  dividends  of  the  stockholders. 
§  5583.  Telegraph  and  express  companies  are  taxed  on  their  gross  receipts,  includ- 
ing in  such  receipts  "  its  proportion  of  gross  receipts  for  business  done  by  such' 
company  in  connection  with  lines  of  other  companies  outside  of  the  limits  of  this 
state."  Express  companies  may  deduct  from  their  gross  receipts  the  amount  paid" 
to  domestic  railroads  or  steamboats  for  the  transportation  of  their  freight..  §  3640, 
Am'd  L.  1887,  Act  92.  An  agent  of  an  express  or  telegraph  company  failing  to 
make  lawful  returns  is  fined  from  fifty  to  five  hundred  dollars  and  may  be  ini- 
prisoned  from  one  to  six  months.  §  5843,  Am'd,  id.  A  state  board  of  railroad 
commissioners  must  ascertain  the  value  of  all  railroad  property.  §  5647,  Am'd..  id. 
Each  company  must  return  sworn  schedules  of  taxable  property.  §  5648,  Am'd, 
id.  The  schedules  shall  state  the  aggregate  value  of  the  whole  road,  taking  into- 
oonsideration  the  right  of  way,  and  everything  on  the  right  of  way  appurtenant 
to  the  railroad  which  adds  to  its  value  as  an  entire. thing.  This  statement  must  be' 
made  out  and  filed  once  in  two  years  when  required.  §  5649,  Am'd;. id.  Movable 
property  is  personalty  and  is  denominated  "  rolling  stock  "  for  purposes  of  taxa- 
tion. A  schedule  of  all  the  rolling  stock  must  be  filed  annually.  Air  locomotives 
and  cars  hired  for  at  least  six  months  are  taxed,  and  must  be  returned  in  the 
schedule.  The  number  of  miles  of  track  on  which  the  rolling  stock  is  used  within 
and  without  the  state  must  be  given.  §  5651,  Am'd,  id.  The  board  of  commission- 
ers appraise  the  value  of  the  track,  as  returned  according  to  section  5649,  which  is  as- 
sessed as  realty  and  taxed  in  the  couuty  or  town  in  which  it  lies.  §  5652,  Am'd, 
id.  All  personalty  besides  rolling  stock  is  taxed  in  the  county  where  it  may  be, 
as  also  is  all  realty  not  denominated  railroad  track.  §  5654,  Am'd,  id.  The  entire 
value  of  the  rolling  stock  shall  be  divided  by  the  number  of  miles  of  track,  and 
the  result  multiplied  by  the  number  of  miles  in  any  county  shall  be  the  sum  to  be 
taxed  in  that  county  as  personalty,  at  the  same  rate  as  the  personal  property  of 
individuals.  §  5653.  The  company  failing  to  make  statements  and  schedules  as 
required  by  this  act  shall  be  fined  not  less  than  $1,000  nor  more  than  $10,000. 
§  5656,  Am'd  L.  1887,  Act  93.  A  lien  upon  a  railroad  for  taxes  is  decreed  against 
the  whole  line.  L.  1887,  Act  27.  An  annual  highway  tax  of  thi-ee  dollars  per  mile 
is  levied  for  each  mile  of  railroad  in  the  state  over  which  any  palace  or  sleeping 
car  or  cars  may  be  run  against  the  person  or  corporation  running  or  causing  to  be 
run  any  such  cars.  L.  1887,  Act  138.  Corporations,  excepting  railroad  and  tele- 
graph companies,  must  pay  the  secretary  of  state  a  fee  of  $35  for  filing  articles  of 
Incorporation*  Railroad  and  telegraph  companies  pay  from  $50  for  a  line  not  ex- 
ceeding twenty-five  miles  in  length,  to  $300  for  a  line  exceeding  two  hundred  miles 
in  length.    R.  S.  1884,  §  8229. 
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§938.  CALIFORNIA:  i  Constitutional  provisions.—"  No  special  privileges 
or  immunities  shall  ever  be  gi'anted  which  may  not  be  altered,  revoked  or  repealed 
by  the  legislature,  nor  shall  any  citizen  or  class  of  citizens  be  granted  privileges 
or  immunities  which,  upon  the  same  terms,  shall  not  be  granted  to  all  citizens." 
Constitution  of  1879,  art  I,  §  31.  No  state  funds  shall  ever  be  used  to  aid  corpo- 
rations, and  no  grant  of  property  shall  be  made  thereto  by  the  state.  Art.  IV, 
§  23.  No  local  or  special  law  shall  be  passed  "releasing  or  extinguishing,  in  whole 
or  in  part,  the  indebtedness,  liability  or  obligation  of  any  corporation  or  person  to 
this  state,  or  to  any  municipal  corporation  therein ;  "  or  "granting  to  any  corpo- 
ration, association  or  individual  any  special  or  exclusive  right,  privilege  or  im- 
munity;" or  "chax'tering  or  licensing  feiTies,  bridges  or  roads."  Id.,  §35.  "The 
legislature  shall  pass  laws  to  regulate  or  prohibit  the  buying  and  selling  of  the 
shares  of  the  capital  stock  of  corporations  in  any  stock  board,  stock  exchange  or 
stock  market  under  the  control  of  any  association.  All  contracts  for  the  sale  of 
sliares  of  the  capital  stock  of  any  corporation  or  association  on  margin,  or  to  be 
delivered  at  a  future  day,  shall  be  void,  and  any  money  paid  on  such  contracts 
may  be  recovered  by  the  party  paying  it  by  suit  in  any  court  of  competent  juris- 
diction." Id.,  §  36.  "The  legislature  shall  have  no  power  to  give  or  lend,  or  au- 
tliorize  the  giving  or  lending,  of  the  credit  of  the  state,  or  of  any  county,  .  .  . 
or  other  political  corporation  or  subdivision  of  the  state,"  in  aid  of  or  to  any  per- 
son or  corporation,  "or  to  pledge  the  credit  thereof,  in  any  manner  whatever,  for 
the  payment  of  the  liabilities "  of  any  individual  or  corporation  whatever ;  nor 
shall  it  give,  or  authorize  the  giving  of,  any  public  money  or  thing  of  value  to  any 
person  or  corporation,  or  authorize  the  state,  or  any  political  division  thereof,  to 
become  a  stockholder  in  any  corporation.  Id.,  §  31.  Tlie  rates  and  charges  of 
telegraph  and  gas  companies  shall  be  regulated  by  law,  and  no  person  appointed 
to  limit  such  rates  shall  be  a  stockholder  in,  or  selected  by,  the  corporation  af- 
fected. Id.,  §  33.  The  legislature  shall  not  delegate  to  any  private  corporation  or 
individual  "  any  power  to  make,  control,  appropriate,  refrain,  or  in  any  way  in- 
terfere with  any  county,  city,  town  or  municipal  improvement,  money,  property 
or  effects,  whether  held  in  trust  or  otherwise,  or  to  levy  taxes  or  assessments,  or 
perform  any  municipal  functions  whatever."  Art  XI,  §  13.  In  any  city  where 
no.  public  works  are  owned  and  controlled  by  the  municipality  for  supplying  the 
saijie  with  water  or  light,  any  domestic  company,  incorporated  for  the  purpose, 
may  use  the  streets  for  laying  down  pipes,  etc.,  under  the  regulation  of  the  mu- 
nicipality as  to  damages,  etc.,  and  upon  the  condition  that  the  municipal  govern- 
ment may  regulate  the  charges.  Id.,  §  19.  Corporations  shall  not  be  created  by 
special  act,  and  all  laws  respecting  corporations  may  be  amended  or  repealed. 
Art  XII,  §  1.  "  Dues  from  corporations  shall  be  secured  by  such  individual  liabil- 
ity of  the  corporators  and  other  means  as  may  be  prescribed  by  law."  Id.,  §  2v 
Every  stockholder  in  a  corporation  shall  be  "  individually  and  personally  liable 
for  such  proportion  of  all  its  debts  and  liabilities  contracted  or  incurred,  during 
the  time  he  was  a  stockholder,  as  the  amount  of  stock  or  shares  owned  by  him 
Ijears  to  the  whole  of  the  subscribed  capital  stock  or  shares  of  the  corporation  or 
association."  Directors  or  trustees  shall  be  "jointly  and  severally  liable  to  the 
creditors  and  stockholders  for  all  moneys  embezzled  or  misappropriated  by  the 
officers  of  such  corporation  or  joint-stock  association  during  the  term  of  office  of 
such  director  or  trustee."  Id.,  §  8.  Banks  may  be  formed  under  general  laws, 
but  not  by  special  act,  and  no  corporation  or  individual  shall  issue  or  put  in  circu- 
lation, as  mone3',  anything  but  the  lawful  money  of  the  United  States.  Id.,  §  5. 
"  The  legislature  shall  not  extend  any  franchise  or  charter,  or  permit  the  forfeiture 
of  any  franchise  or  charter,"  of  any  corporation.  Id.,  §  7.  The  legislature  may 
always  take  corporation  property  and  franchises  for  public  use,  the  same  as  the 
property  of  individuals.    Id.,  g  8.    Real  estate  not  necessary  for  the  corporate 

*  The  acts  of  the  le^slature  down  to  and  including  the  laws  of  1803  are  included  in  this  synopsis. 
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business  sJiall  not  be  held  move  than  five  years.  Id.,  §  9.  "  The  legislature  shall 
not  "pass  'any  laws  permitting  the  leasing  or  alienation  of  any  franchise,  so  as  to 
relieve  the  franchise  or  property  held  thereunder  from  the  liabilities  of  the  lessor 
or  grantor,  or  lessee  or  grantee,  contracted  or  incurred  in  the  operation,  use  or 
enjoyment  of  such  franchise  or  any  of  its  privileges."  Id.,  §  10.  "  No  corporation 
shall  issue  stock  or  bonds,  except  for  money  paid,  labor  done  or  property  actually 
received,  and  all  fictitious  increase  of  stock  or  indebtedness  shall  be  void."  Stock 
and  bonded  indebtedness  shall  be  increased  only  in  pursuance  of  general  law  upon 
a  vote  of  a  majority  of  all  the  stock  at  a  meeting  specially  called  by  a  sixty  days' 
public  notice.  Id.,  g  11.  In  all/elections  for  directors  each  stockholder  may' vote 
his  shares  for  as  many  persons  as  there  are  directors  to  be  elected,  or  cumulate 
said  shares,  giving  one  candidate  as  many  votes  as  the  number  of  directors  multi- 
plied by  the  number  of  his  shares  shall  equal,  or  distribute  them,  on  the  same 
principle,  among  any  number  of  candidates.  Id.,  §  13.  The  state  shall  not  loan 
its  credit  to  or  be  interested  in  the  stock  of  any  corporation.  Id.,  §  13.  A  place 
of  business  shall  be  kept  within  the  state  where  transfers  of  stock  shall  be  made, 
and  in  which  shall  bo  kept,  for  the  inspection  of  interested  parties  and  legislative 
committees,  books  containing  the  names  of  stockholders,  with  a  record  of  the 
amount  owned  by  each,  the  amount  subscribed  and  paid  in,  and  by  whom,  the 
assets  and  liabilities,  and  the  residences  of  the  officers.  Id.,  §  14.  Foreign  corpo- 
rations shall  have  no  greater  privileges  than  domestic.  Id.,  §  15.  Any  corpora- 
tion "organized  for  the  purpose,  under  the  laws  of  this  state,  shall  have  the  right 
to  connect  at  the  state  line  with  railroads  of  other  states.  Every  railroad  com- 
pany shall  have  the  right  with  its  road  ,to  intersect,  connect  with  or  cross  any 
other  railroad,  and  shall  receive  and  transport  each  the  other's  passengers,  ton- 
nage and  cars  without  delay  or  discrimination."  §  17.  No  officer  or  employee  of 
any  railroad  or  canal  company  "shall  be  interested,  directly  or  indirectly,  in  the 
furnishing  of  materials  or  supplies  to  such  company,  nor  in  the  business  of  trans- 
portation as  a  common  carrier  of  fi-eight  or  passengers  over  the  works  owned, 
leased,  controlled  or  worked  by  such  company,  except  such  interest  in  the  busmess 
of  transportation  as  lawfully  flows  from  the  ownership  of  stock  therein."  Id., 
§  18.  Free  passes  or  tickets  at  a  discount  shall  not  be  granted  to  any  person  hold- 
ing an  office  of  honor,  trust  or  profit  in  the  state.  Id.,  §  19.  No  common  carrier 
shall  combine  with  any  common  carrier  or  with  any  vessel  leaving  or  making 
port  so  that  the  "earnings  of  one  doing  the  carrying  are  to  be  shared  by  the  other 
not  doing  the  carrying."  Whenever  rates  are  lowered  for  the  purpose  of  compe- 
tition, such  reduced  rates  shall  not  again  be  raised  without  the  consent  of  the  gov- 
ernmental authority  in  which  shall  be  vested  the  right  to  regulate  rates.  Id.,  §  20. 
There  shall  be  no  discrimination  in  transportation  charges  or  facilities.  The 
charges  for  a  short  haul  shall  not  exceed  the  charges  for  a  long  haul.  Id.,  §  21. 
The  state  shall  be  divided  into  three  districts,  in  each  of  which  a  raili'oad  commis- 
sioner shall  be  elected  by  the  people.  The  commissioners  shall  have  no  interest  in 
any  railroad.  They  may  examine  all  books  and  papers  of  any  railroad  company. 
They  may  punish  for  contempt  any  one  who  disobej's  their  subpoenas.  The  com- 
missioners shall  prescribe  a  uniform  system  of  accounts  for  all  such  corporations. 
Said  commissioners  shall  establish  rates,  and  any  corporation  refusing  to  conform 
to  such  rates  or  to  keep  its  accounts  in  the  manner  prescribed  shall  be  fined  a  sum 
not  exceeding  $30,000.  Any  officer  or  employee  who  shall  demand  more  than  the 
prescribed  rates,  or  who  shall  in  any  manner  violate  the  provisions  of  this  section, 
shall  be  fined  not  more  than  $5,000,  or  be  imprisoned  not  more  than  one  year. 
The  legislature  may,  in  addition  to  such  penalties,  enforce  the  provision^  of  this 
article  by  forfeiture  of  charter  or  otherwise,  and  may  confer  additional  powers  on 
the  commissioners.  Id.,  §  33.  All  property  shall  be  taxed  in  proportion  to  its 
value,  the  word  "  property  "  including  bonds,  stocks  and  franchises.  Art  XIII, 
§  1.  (Amendment  proposed,  Laws  1893,  ch.  36.)  For  the  purpose  of  taxation  a 
mortgage  shall  be  deemed  an  interest  in  the  property  affected,  and,  "  except  as  to 
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railroads  and  other  gwasi-public  corporations,  in  case  of  debts  so  recorded,  the 
value  of  the  property  affected  by  such  mortgage,  deed  of  trust,  contract  or  obliga- 
tion, Jess  the  value  of  such  security,"  shall  be  taxed  to  the  owner  thereof."  Id., 
§  4.  Every  contract  by  which  a  debtor  is  oMigated  to  pay  any  tax  on  money 
loaned,  or  oh  any  mortgage,  deed  of  trust  or  other  lien,  shall,  as  to  the  interest 
specified  therein,  and  as  to  such  tax,  be  null  and  void.  Id.,  §  5.  All  property,  ex- 
cept as  otherwise  provided  in  this  section,  shall  be  assessed  in  the  county,  munici- 
pality or  district  in  which  it  is  situated.  The  franchise,  road-way,  road-bed,  rails 
and  rolling  stock  of  all  railroads  operated  in  more  than  one  county  shall  be  as- 
sessed by  the  state  board  of  equalization  at  their  actual  value,  and  apportioned  to 
the  counties,  municipalities  and  districts  traversed  by  the  road  in  proportion  to 
the  number  of  miles  of  road  in  each.  Id.,  §  10.  No  person  or  corporation  shall 
possess  any  frontage  or  tidal  lands  of  a  harbor  or  other  navigable  water  so  as  to 
exclude  the  right  of  way  to  such  water  when  it  is  required  for  any  public  purpose, 
nor  obstruct  the  free  navigation  of  such  water.  Art  XV,  §  2.  The  holding  of 
large  tracts  of  land,  uncultivated  and  unimproved,  by  individuals  or  corporations 
"  is  against  the  public  interest,  and  should  be  discouraged  Gy  all  means  not  incon- 
sistent with  the  rights  of  private  property."  Art  XVII,  §  2.  Corporations  are 
forbidden  to  employ  Chinese  or  Mongolians  in  any  capacity.'  Art  XIX,  g  2. 

Miscellaneous  corporations. —  Five  or  more,  a  majority  of  whom  are  resi- 
dents of  the  state,  may  incorporate.  Deering's  Civil  Code  of  1885,  §  285.  Corpo- 
rations may  be  formed  "  for  any  purpose  for  which  individuals  may  lawfully 
associate  themselves."  §  286.  Articles  of  incorporation  must  be  prepared,  stating 
(1)  the  name  of  the  corporation ;  (3)  the  purpose  of  incorporating ;  (3)  the  princi- 
pal place  of  business ;  (4)  the  term  of  existence  (not  exceeding  fifty  years) ;  (5)  the 
number  of  directors  or  trustees  (from  five  to  eleven),  and  the  residences  of  the 
members  of  the  first  board;  (6)  the  amount  of  capital  stock  and  the  number  of 
shares ;  (7)  the  amount  actually  subscribed,  and  by  whom.  §  290.  The  number 
of  directors  may  be  increased  or  diminished,  within  the  above-mentioned  limits, 
by  a  majority  of  the  stockholders.  A  certificate  of  such  change  in  the  number  of 
directors  must  be  filed  as  required  in  section  296.  Directors  must  be  members  of 
the  corporation.  Id.  The  articles  of  any  railroad,  wagon-road  or  telegraph  com- 
pany must  also  state  (1)  the  kind  of  road  or  telegraph  proposed ;  (2)  the  termini, 
and  all  intermediate  branches ;  (3)  the  estimated  length  of  the  road  or  line ;  (4)  that 
at  least  ten  per  cent  of  the  capital  stock  subscribed  has  been  paid  in.  §  291.  The 
articles  must  be  subscribed  by  the  corporators,  and  duly  acknowledged  by  each. 
§  292.  Before  filing  the  articles  each  railroad  company  must  have  received  a  sub- 
scription to  its  capital  stock  of  $1,000  per  mile  of  the  contemplated  road,  and  each 
telegraph  company  $100  per  mile  of  its  proposed  line ;  and  ten  per  cent  of  the 
amount  subscribed  must,  in  each  case,  have  been  paii  in.  §§  293-295.  The  arti- 
cles must  be  filed  with  the  county  clerk,  and  a  copy,  certified  by  said  clerk,  must 
be  filed  with  the  secretary  of  state,  who  shall  then  issue  a  certificate  of  incorpora- 
t;0D.  The  incorporation  is  then  complete.  ^  296.  No  corporation  shall  purchase, 
locate  or  hold  property  in  any  county  without  filing  in  such  county  a  copy  of  its 
articles,  certified  by  the  secretary  of  state,  within  sixty  days  aftjsr  such  purchase 
or  location  is  made.  §  299.  The  corporation  must  within  one  month  after  filing 
its  articles,  adopt  by-laws  by  a  majority  stock-vote,  at  a  called  meeting,  or  with 
the  written  assent  of  the  holders  of  two-thirds  of  the  stock.  §  301.  The  by-laws 
may,  "  where  no  other  provision  is  specially  made,"  provide  for  (1)  the  time,  place 
and  manner  of  calling  and  conducting  meetings,  and  may  dispense  with  notice  of 
all  regular  meetings ;  (2)  the  number  of  stockholders  constituting  a  quorum ; 
(3)  the  mode  of  voting  by  proxy ;  (4)  the  qualifications  and  duties  of  directors,  the 
time  of  their  annual  election,  and  the  manner  of  giving  notice  thereof ;  (5)  the 
compensation  and  duties  of  oflicers ;  the  manner  of  election  and  the  tenure  of 
oflice  of  all  officers  other  than  directors ;  (6)  suitable  penalties  for  violations  of  the 
by-laws,  not  exceeding  $100  in  any  case  for  any  one  offense ;  and'(7)  the  news- 
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paper  in  the  county  in  which  notices  shall  be  published,  or,  if  there  is  no  such  paper 
in  the  county,  the  paper  to  be  selected  in  an  adjoining  county.  §  303,  Am'd 
Supplement,  p.  257.  All  by-lavts  must  be  certified  by  a  majority  of  the  directors 
and  the  secretary,  and  copied  in  a  "  book  of  by-laws ;  "  and  no  by-law  or  amend- 
ment shall  take  effect  until  so  copied.  Such  "  book  of  by-laws"  shall  be  lOpen  to 
the  inspection  of  the  public  during  all  oflSce  hours.  The  by-laws  may  be  amended 
or  repealed  or  new  by-laws  be  adopted  by  a  two-thirds  stock-vote,  or  upon  the 
■written  assent  of  two-thirds  of  the  stock.  The  power  to  amend,  etc.,  may  be  dele- 
gated to  the  board  by  the  same  vote,  or  written  assent,  and  in  the  same  manner 
revoked.  §  804.  Directors  must  be  stockholders  to  an  amount  fixed  by  the  by- 
laws, and  a  majority  of  them  must  be  citizens  of  the  state.  Unless  the  by-laws 
provide  for  filling  vacancies,  they  must  be  filled  by  an  appointee  of  the  board. 
§  805.  Cumulative  voting  is  provided  for  in  the  language  of  the  constitution. 
Supra,  §  307,  Am'd  Supplement,  p.  258.  A  majority  of  the  subscribed  capital 
stock  must  be  represented  at  all  votes  for  any  purpose,  and  every  person  voting 
stock,  in  person  or  by  proxy,  must  be  a  "  bona  fide  stockholder,  having  stock  in 
his  own  name  on  the  stock-books  of  the  corporation  at  least  ten  days  prior  to  the 
election."  Any  vote  had  contrary  to  the  provisions  of  law  is  voidable  at  the  in- 
stance of  an  absent  or  any  other  stockholder.  §  312.  The  president  must  be  a  mem- 
ber of  the  board.  §  308.  Directors  shall  not  make  dividends  except  from  the 
surplus  profits,  "nor  create  debts  beyond  the  subscribed  capital  stock."  Nor  must 
they  divide,  withdraw  or  pay  to  any  stockholder  any  part  of  the  capital  stock,  or 
reduce  or  increase  the  capital  stock.  '  For  a  violation  of  this  section  the  directors 
present,  except  those  who  may  have  caused  their  dissent  to  be  entered  on-the  min- 
utes at  the  time,  "  are,  in  their  individual  and  private  capacity,  jointly  and  severally 
liable  to  the  corporation,  and  to  the  creditors  thereof,  in  the  event  of  its  disso- 
lution, to  the  full  amount  of  the  capital  so  divided,  v/ithdrawn,  paid  out  or 
reduced,  or  debt  contracted ;  and  no  statute  of  limitations  is  a  bar  to  any  suit 
against  such  director  for  any  sums  for  which  they  are  liable  by  this  section ; " 
provided,  however,  that  where  a  corporation  has  been  or  may  be  formed  for  the 
purpose,  among  other  things,  of  acquiring,  holding  and  selling  real  estate,  water 
and  water  rights,  the  directoi's  may,  with  the  consent  of  two-thirds  of  the  stock 
given  at  a  called  meeting,  divide  among  the  stockholders  the  land,  water  or  water 
rights,  in  proportion  to  their  stock.  But  such  conveyances  shall  be  made  subject 
to  the  existing  corporate  debts.  §  809,  Am'd  Laws,  1891,  oh.  347.  Directors  can  be 
removed,  but  only  by  a  vote  of  two-thirds' of  the  stock  at  a  general  meeting  called 
for  the  purpose  and  held  after  a  two-weeks'  notice  in  a  county  paper,  unless  the 
by-laws  prescribe  the  method  of  giving  the  notice,  and  the  vacancies  thus  made 
may  be  filled  at  the  same  meeting.  The  president,  a  majority  of  the  directors,  or 
one-half  in  interest  of  the  stockholders,  may  send  to  the  secretary  a  written  re- 
quest for  such  a  meeting,  and  if  he  refuses  to  give  the  necessai-y  notice,  the  re- 
quest may  be  sent,  or  a  notice,  to  the  stockholders.  §  310.  "Whenever  there  is  no 
person  authorized  to  call  or  preside  at  a  meeting,  a  justice  of  the  peace  may,  upon 
the  written  application  of  three  stockholders,  issue  a  warrant  to  a  stockholder  to 
call  a  meeting  in  accordance  with  the  law  and  to  preside  at  such  meeting  until  a 
clerk  is  chosen  and  qi^alified.  §  311.  If  an  election  is  not  made  at  the  time  ap- 
pointed by  the  by-laws,  and  no  provision  for  an  adjourned  meeting  has  been  made 
in  the  by-laws  or  by  the  directors,  a  meeting  may  be  called  by  the  stockholders  as 
provided  in  section  310.  55  314.  The  courts  are  given  jurisdiction  to  hear  complaints 
and  settle  disputes  concerning  elections.  §  315.  Officers  who  wilfully  give  a  cer- 
tificate or  make  an  official  report,  publish  notice  or  entry  concerning  the  corpora- 
tion, which  is  false  in  any  material  representation,  shall  be  jointly  or  severally 
liable  to  the  person  injured  for  the  damages  resulting  therefrom.  §  318.  See, 
alsa  act  of  March  29,  1878,  under  §  321.  If  all  the  stockholders  are  present  at  any 
meeting,  they  may,  by  written  consent,  validate  any  act  of  such  meeting  however 
the  same  may  have  been  called.    §  317.    Meetings  of  stockholders  or  directors 
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must  be  held  at  the  ofHce  or  principal  place  of  business.  §  319.  If  there  is  no 
provision  in  the  by-laws  for  directors'  meetings  and  the  mode  of  calling  special 
meetings,  all  meetings  must  be  called  by  a  written  notice  given  to  each  director 
by  order  of  the  president,  or,  if  there  be  no  president,  on  the  order  of  two  direct- 
ors. The  principal  place  of  business  may  be  changed  upon  the  consent  in  writing 
of  two-thirds  of  the  stock  filed  in  the  office  of  the  corporation.  Notice  of  the 
change  must  be  published  for  three  weeks  in  a  county  paper.  §  331.  "  Each  stock- 
holder of  a  corporation  is  individually  and  personally  liable  for  such  proportion  of 
its  debts  and  liabilities  as  the  amount  of  stock  or  shares  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock  or  shares  of  the  corporation,  and  for  a  like 
proportion  only  of  each  debt  or  claim  against  the  corporation."  Any  creditor 
may  institute  joint  and  several  proceedings.  Any  stockholder  who  pays  his  pro- 
portion of  any  corporate  debt  and  of  the  costs  is  relieved  from  further  liability 
upon  such  debt  A  stockholder's  liability  is  deterjpined  by  the  amount  of  stock 
held  by  him  when  the  debt  was  incurred,  and  such  liability  cannot  be  released  by 
a  subsequent  transfer.  The  term  "stockholder,"  as  used  in  this  section,  extends  to 
every  equitable  owner,  though  the  stock  stands  on  the  books  in  the  name  of  another, 
and  also  to  every  person  advancing  instalments  or  purchase-money  of  stock  in 
the  name  of  a  minor  so  long  as  the  latter  remains  a  minor,  and  to  every  guardian 
or  trustee  who  voluntarily  invests  any  trust  funds  in  stock.  Trust  funds  in  the 
hands  of  a  guardian  or  trustee  shall  not  be  liable  under  this  section  by  reason  of 
such  investment,  nor  shall  the  beneficiary  be  liable  until  he  becomes  able  to  con- 
trol the  investment.  The  pledgor  of  stock  is  deemed  the  holder  thereof  within 
the  meaning  of  this  section.  The  liability  of  stockholders  in  all  foreign  corpora- 
tions doing  business  in  the  state  is  the  same  as  that  of  stockholders  in  domestic 
corporations.  §  322.  Corporations  may  provide  in  their  by-laws  for  issuing  cer- 
tificates of  stock  prior  to  full  payment  "  under  such  restrictions  and  for  such  pur- 
poses as  their  by-laws  may  provide."  §  323.  Shares  of  stock  are  personal  property. 
Transfers  are  not  valid,  except  as  between  the  parties  thereto,  until  entered  on  the 
books.  §  324.  Shares  may  be  held  and  transferred  by  a  married  woman  in  the 
same  manner  and  with  the  same  rights  as  if  she  were  unmarried.  §  325.  Before  en- 
tering a  transfer  of  the  stock  of  non-residents  an  affidavit  maybe  required  that  the 
non-resident  owner  is  alive,  and,  if  such  affidavit  or  other  satisfactory  evidence  is 
not  furnished,  a  bond  of  indemnity  may  be  required  with  two  satisfactory  sure- 
ties. §  326.  Contracts  to  relieve  directors  from  any  liability  imposed  by  section  3 
of  article  12  of  the  constitution  shall  be  touU  and  void.  §  327.  After  one-fourth 
of  the  capital  stock  has  been  subscribed,  the  directors  may  levy  and  collect  assess- 
ments for  the  purpose  of  paying  expenses,  conducting  business  or  paying  debts. 
§  331.  No  one  assessment  must  exceed  ten  per  cent,  of  the  capital  stock  named  in 
the  articles ;  provided,  (1)  that  if  the  whole  capital  has  not  been  paid  up,  and  the 
corporation  cannot  meet  its  liabilities  or  satisfy  its  creditors,  the  assessment  may  be 
for  the  full  amount  unpaid  on  the  stock  or  for  any  smaller  percentage  sufficient  to 
raise  the  necessary  amount ;  (2)  that  railroad  directors  may  assess  the  capital  stock 
in  instalments  of  not  more  than  ten  cents  per  month,  unless  it  is  otherwise  provided 
in  the  articles  of  incorporation ;  (3)  that  directors  of  fire  and  mariue  insurance 
companies  may  assess  such  percentage  as  they  deem  proper,  g  382.  No  assessment 
shall  be  levied  while  a  previous  one  remains  unpaid,  unless  (1)  the  power  of  the 
corporation  has  been  duly  exercised  to  collect  such  assessment ;  or  (2)  the  collec- 
tion of  the  previous  assessment  has  been  enjoined;  or  (3)  the  assessment  falls 
within  one  of  the  subdivisions  of  the  proviso  to  section  332.  §  333.  An  unpaid 
assessment  shall  be  delinquent  after  not  less  than  thirty  nor  more  than  sixty  days 
from  the  time  of  the  order  making  the  assessment.  §  334.  The  form  for  pub- 
lishing the  notice  of  an  assessment  is  given  and  prescribed.  §§  335,  336.  Every 
corporation,  as  such,  has  the  power  of  "  succession,  by  its  corporate  name,  for  the 
period  limited ;  and  when  no  period  is  limited,  perpetually ;  "  to  purchase,  hold 
and  convey  such  real  and  personal  estate  as  the  corporate  purposes  may  require, 
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"  not  exceeding  the  amount  limited  in  this  part ; "  and  "  to  enter  into  any  obliga- 
tions oi-  contracts  essential  to  the  transaction  of  its  ordinary  affairs,  or  for  the 
purposes  of  the  corporation."  §  354.  "In  addition  to  the  powers  enumerated  in 
the  preceding  section,  and  to  those  expressly  given  in  that  title  of  this  part  under 
which  it  is  incorporated,  no  corporation  shall  possess  or  exercise  any  corporate 
powers,  except  such  as  are  necessary  to  the  exercise  of  the  powers  so  enumerated 
and  given."  §  35.7.  No  corporation  shall  issue  a  circulating  medium  to  be  used 
as  money.  §  856.  Corporations  must  organize  and  begin  business  within  one 
year  or  the  corporate  powers  cease.  The  right  to  exercise  corporate  powers  can- 
not be  inquired  into  collaterally.  §  358.  "  No  corporation  shall  issue  stock  or 
bonds  except  for  money  paid,  labor  done,  or  property  actually  received,  and  all 
fictitious  increase  of  stock  or  indebtedness  is  void.  Every  corporation  may  in- 
crease or  diminish  its  capital  stock,  create  or  increase  its  bonded  indebtedness, 
subject  to  the  foregoing  provisions."  The  capital  stock  may  be  increased  or  di- 
minished by  a  two-thirds  vote  of  the  subscribed  stock,  but  the  capital  stock  can- 
not be  diminished  to  an  amount  less  than  the  indebtedness  of  the  corporation." 
The  bonded  indebtedness  may  be  "  created  or  increased  "  by  a  vote  of  two-thirds 
of  the  subscribed  stock.  In  each  case  the  meeting  must  be  called  by  the  board  of 
directors,  by  a  published  notice  of  sixty  days,  which  notice  shall  fully  state  the 
proposed  business  of  the  meeting.  The  secretary  shall  also  notify  each  stock- 
holder by  letter.  A  certificate  of  the  proceedings  of  the  meeting,  signed  by  the 
chairman,  secretary  and  a  majority  of  the  board,  must  be  filed  with  the  county 
clerk  and  the  secretai-y  of  state.  The  meeting  shall  be  held  at  the  principal  place 
of  business,  in  the  building  where  the  directors  usually  meet  In  addition,  a  no- 
tice must  be  mailed  to  each  stockholder  sixty  days  before  the  meeting.  There 
must  be  filed  with  the  county  clerk  with  whom  the  original  articles  were  filed  a 
certificate  showing  the  increase  or  diminution  of  the  capital,  or  the  creation  or 
increase  of  bonded  indebtedness,  and  a  certified  copy  thereof  must  be  filed  with 
the  secretary  of  state.  §  859,  Ara'd  Laws  1893,  p.  191.  No  more  real  estate  shall 
be  held  than  is  reasonably  necessary  for  the  transaction  of  the  corporate  business, 
unless  otherwise  specially  provided.  §  860.  By  the  unanimous  consent  of  all  the 
directors  at  any  regular  meeting,  any  corporation  may  own  the  lots  and  buildings 
on  which  its  business  is  transacted,  and  may  improve  the  same  to  any  extent  con- 
venient for  its  business,  g  363,  Am'd  Suppl.  1889,  p.  261.  The  articles  of  associa- 
tion, or  certificate  of  incorporation,  may  be  amended  by  a  majority  vote  of  the 
directors  and  the  vote,  or  written  assent,  of  two-thirds  of  the  stock.  The  amend- 
ment shall  be  filed  as  the  original  articles  were  filed.  But  such  amendment  shall 
not  extend  the  time  of  existence,  or  diminish  the  capital  stock,  and  nothing 
herein  contained  shall  be  construed  to  amend  any  defect  in  the  original  certificate, 
''  by  reason  that  such  certificate  does  not  set  forth  the  matters  required  to  make 
the  same  valid  as  a  certificate  of  incorporation  at  the  time  of  its  filing."  And  it 
is  provided  "  that  if  the  assent  of  two-thirds  of  the  said  stockholders  to  such 
amendment  has  not  been  obtained,  that  a  notice  of  the  intention  to  make  the 
amendment  shall  first  be  advertised  for  thirty  (30)  days  in  some  newspaper  pub- 
lished in  the  town  or  county,  or  city  and  county,  in  which  the  principal  place  of 
business  of  the  association  or  corporation  is  located,  before  the  filing  of  the  pro- 
posed amendment."  §  362,  Am'd  Laws  1893,^  p.  131.  Complete  records  of  all 
business  transactions,  and  journals  of  all  directors'  or  stockholders'  meetings, 
shall  be  kept  for  the  inspection  of  stockholders  and  creditors.  §  377.  So,  also,  a 
"  stock  and  transfer-book."  §  378.  The  governor  or  legislature  may  order  an  ex- 
amination of  the  corporate  affairs  at  any  time.  §§  382,  888.  The  legislature  may 
at  any  time  amend  or  repeal  any  of  the  provisions  respecting  corporations,  and 
dissolve  any  corporation  created  thereunder.  But  such  amendment,  repeal  or 
dissolution  shall  not  impair  any  I'emedy  against  the  corporation  or  stockholders 
for  any  liability  previously  incurred.  §  884  The  franchise  and  all  rights  and 
privileges  of  any  corporation  authorized  to  receive  tolls  may  be  sold  under  execu- 
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tion  in  the  panie  way,  and  with  like  effect,  as  any  other  property.  §  388.  The 
purchaser  at  the  sale  is  entitled  to  all  the  proceeds  of  tlie  franchise,  and  must  con- 
tinue the  business,  with  all  the  corporate  powers  and  privileges,  and  subject  to  all 
the  corporate  liabilities.  The  purchaser  or  his  assignee  may  recover  any  penal- 
ties recoverable  loy  the  corporation  for  an  injury  to  the  franchise  or  property 
thereof,  or  for  any  other  cause  occurring  while  he  holds  the  same.  Such  a  recov- 
ery is  a  bar  to  any  subsequent  action  therefor  by,  or  on  belialf  of,  the  corporation. 
§§  389,  390.  The  corporation  whose  franchise  is  sold  in  all  other  respects  retains 
the  same  powers,  must  discharge  the  same  duties,  and  is  liable  to  the  same  pen- 
alties and  forfeitures,  as  before  such  sale,  g  891.  The  f rancliise  may  be  redeemed 
within  one  year  by  tendering  to  the  purchaser  the  sum  paid,  with  ten  per  cent, 
interest  thereon.  §  398.  Upon  dissolution,  unless  other  persons  are  appointed  by 
the  court,  the  directors  are  trustees  of  the  stockholders  and  creditors.  §  400. 
The  term  of  existence  may  be  extended  to  not  more  than  fifty  years  by  a  two- 
thirds  vote  of  the  stock,  or  by  the  written  assent  of  the  same.  §  401.  Foreign 
corporations  must  designate  an  agent  in  the  county  of  the  principal  place  of  busi- 
ness upon  whom  process  may  be  served,  under  penalty  of  forfeiting  the  benefit 
of  statutes  of  limitation.  §  403  (Laws  1871-2,  826).  For  references  as  to  voluntary 
and  involuntary  dissolution,  see  §  399.  All  of  the  provisions  of  this  title  (§§  283- 
403)  are  applicable  to  every  corpoi-ation  "  unless  such  corporation  is  excepted  from 
its  operation,  or  iioless  a  special  provision  is  made  in  relation  thereto,  inconsistent 
with  some  provision  in  this  title,  in  which  case  the  special  provision  prevails." 
§403. 

Two  or  more  mining  corporations  having  claims  or  lands  in  the  same  vicinity 
may  consolidate  their  "  capital  stock,  debts,  property,  assets  and  franchises "  in 
such  inanner  and  upon  such  terms  as  the  directors  may  agree  upon,  subject  to  the 
written  consent  of  two-thirds  of  the  stock.  A  certificate  containing  all  the  re- 
quirements of  section  290  shall  be  filed  in  the  same  manner  as  the  original  articles. 
Within  thirty  days  after  filing  said  certificate,  a  meeting  of  all  the  companies 
must  be  called  to  elect  new  directors  for  the  consolidated  company,  g  361.  Any 
mining  corporation  organized  in  the  state  may  maintain  agencies  in  other  states 
for  the  transfer  and  issue  of  stock.  Such  issues  and  transfers  are  as  valid  and 
binding  as  though  made  upon  the  books  at  the  principal  office  in  the  state.  But  the 
agencies  must  be  governed  by  the  by-laws  and  the  directors.  §  586.  All  stock 
issued  at  a  transfer  agency  must  be  signed  by  the  president  and  secretary  of  the 
corporation,  and  countersigned,  when  issued,  by  the  agent  "  No  stock  must  be 
issued  at  a  transfer  agency  unless  the  certificate  of  stock  in  lieu  of  which  the 
same  is  icsued  is  at  the  time  surrendered  for  cancellation."  §  587.  On  a  verified 
petition  of  a  majority  of  the  stockholders  in  any  mining  corporation,  the  county 
judge  shall  call  a  meeting  of  the  stockholders  for  the  removal  of  any  corporate 
officers.  A  majority  of  the  stock  must  be  represented  at  the  meetmg,  or  action 
cannot  be  taken.  Vacancies  may  be  filled  at  the  same  meeting.  Laws  1871-3, 
443,  Am'd  Laws  1875-6,  730,  inserted  under  §  587.  Very  careful  provision  is  made 
for  the  protection  of  stockholders  m  mining  corporations  by  means  of  books  to  be 
kept  by  the  secretary,  showing  receipts  and  expenses,  and  transfers  of  stock,  and 
of  monthly  itemized  balance  sheets  to  be  exhibited  by  the  directors.  All  books, 
papers,  accounts,  reports  and  correspondence  by  the  superintendent  shall  be  open 
to  the  inspection  of  stockholders.  Any  stockholder,  with  his  expert,  may  visit 
and  inspect  any  part  of  the  mine.  The  president  shall  cause  the  secretary  to  issue 
an  order  to  the  superintendent  to  grant  all  possible  facilities  for  such  inspection, 
and  if  he  refuse  so  to  do,  the  directors  shall  at  once  remove  him,  and  shall  be 
liable  to  pay  the  injured  stockholder  $1,000  and  costs.  If  the  president  neglects 
to  issue  the  required  order,  he  shall  be  liable  to  the  stockholder  in  a  like  sum ;  ami 
a  complaining  stockholder  may  recover  a  like  amount,  in  a  jointer  several  action, 
from  the  directors  if  they  fail  to  haxe  reports  and  accounts  made  as  above  re- 
quired.   Laws  1873-4,  866,  Amendments  1880,  134  and  135  (Ban.  ed.,  400),  (Code, 
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§  587).  Directors  shall  not  lease,  mortgage  or  dispose  of  any  mining  ground  be- 
longing to  the  corporation,  or  obtain,  in  any  way,  additional  mining  ground,  unless 
such  fct  is  ratified  by  the  vote,  or  written  consent,  of  two-thirds  of  the  capital 
stock.  All  stock  shall  stand  on  the  books  in  the  names  o^  the  real  owners  or  their 
trustees ;  and  the  name  of  the  cestui  que  trust  shall  always  appear  on  the  books 
and  in  the  body  of  the  certificate.  The  books  of  the  company  shall  not  be  closed 
more  than  twp  days  prior  to  any  election.  Stock  shall  be  voted  by  the  bona  fide 
owner  thereof,  unless  the  certificate  be  produced  at  tlie  election,  in  which  case 
the  certificate  shall  be  considered  the  highest  evidence  of  ownership.  Laws  1880, 
131  (Ban.  ed.,  398),  (Code,  §  587).  As  to  retaining  ownership  of  mining  claims,  see 
Laws  1891. 155.  One  mining  company  may  have  the  right  of  way  over  any  mine. 
Id,  Insurance  companies  may  deal  in  real  estate  necessary  for  their  corporate 
business  purposes,  not  exceeding  in  value  |150,000.  If  realty  is  purchased  at  mort- 
gage or  other  judicial  sales  to  an  amount  not  necessary  for  the  insurance  business, 
the  excess  must  be  disposed  of  within  five  years,  unless  the  insurance  commis- 
sioner allows  a  longer  retention  of  the  same.  §  415.  With  respect  to  the  invest- 
ments of  such  companies,  the  declaring  of  dividends,  the  accumulation  of  a  sur- 
plus, and  the  data  to  be  furnished  to  the  insurance  commission,  see  g§  427,  439, 
432,  497,  as  amended  in  the  Supplement  of  1889. 

Certain  corporations  are  authorized  to  act  as  executor,  etc.,  and  the  adminis- 
tration of  trusts  by  such  corporations  is  provided  for  and  regulated.  Laws  1891, 
ch.  264. 

Railroad  directors  may  be  elected  at  a  meeting  of  the  stockholders  other  than 
the  annual  meeting,  "as  a  majority  of  the  fixed  capital  stock  may  determine,  or 
as  the  by-laws  may  provide."  Notice  must  be  given  as  provided  in  section  301. 
§  454.  No  stock  in  any  railroad  corporation  is  transferable  until  all  previous 
calls  or  instalments  thereon  have  been  fully  paid  in  :  "  nor  is  any  such  transfer 
valid,  except  as  between  the  parties  thereto,  unless  at  least  twenty  per  cent,  has 
been  paid  thereon  and  certificates  issued  therefor,  and  the  ti'ansfer  approved  by 
the  board  of  directors."  §  455.  "  Railroad  corporations  may  borrow  on  the 
credit  of  the  corporation,  and  under  such  regulations  and  restrictions  as  the  di- 
rectors thereof,  by  unanimous  concurrence,  may  impose,  such  sums  of  money  as 
may  be  necessary  for  constructing  and  completing  their  railroad,  and  may  issue 
and  dispose  of  bonds  and  promissory  notes  therefor,  in  denominations  of  not  less 
than  five  hundred  dollars,  and  at  a  rate  of  interest  not  exceeding  ten  per  cent, 
per  annum  ;  and  may  also  issue  bonds  or  promissory  notes  of  the  "same  denomi- 
nation and  rate  of  interest  in  payment  of  any  debts  or  contracts  for  constructing 
and  completing  their  road,  with  its  equipments  and  all  else  relative  thereto,  and 
for  the  purchase  of  railroads  and  other  property  within  the  purposes  of  the  cor- 
poration. The  amount  of  bonds,  or  promissory  notes,  issued  for  such  purposes 
must  not  exceed  in  all  the  amount  of  their  'capital  stock ;  and  to  secure  the  pay- 
ment of  such  bonds  -or  notes  they  may  mortgage  their  corporate  property  and 
franchises,  or  may  secure  the  payment  of  such  bonds  or  notes  by  deed  of  trust  of 
their  corporate  property  and  franchises.  Any  person,  or  corporation  formed  un- 
der the  laws  of  this  state,  or  of  any  other  state  within  the  United  States,  that  the 
directors  of  the  railroad  corporation  may  by  unanimous  concurrence  select,  may 
be  trustees  in  such  deed  of  trust."  §  450.  The  directors  must  provide  a  sinking 
fund  "to  be  specially  applied  to  the  redemption  of  such  bonds  on  or  before  their 
maturitj^"  and  they  may  confer  on  the  holder  of  any  bond  or  note  so  issued, 
"  for  money  borrowed  or  in  payment  of  any  debt  or  contract  for  the  construction 
and  equipment  of  such  road,"  the  right  to  convert  the  principal  due  or  owing 
thereon  into  stock  of  the  corporation,  at  any  time  within  eight  years  from  the 
date  of  the  bonds,  "  under  such  regulations  as  the  directors  may  adopt."  §  457. 
If  it  is  ascertained  that  the  capital  stock  named  in  the  articles  is  more  or  less 
than  is  needed,  the  capital  must  be  fixed  by  a  two-thirds  stock  vote,  and  a  certifi- 
cate thereof,  and  of  the  proceedings,  filed  with  the  secretary  of  state.    §  458. 
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Within  thirty  days  after  the  payment  of  the  last  instalment  of  the  fixed  capital 
the  president  and  secretary,  and  a  majority  of  the  directors,  must  file  with  the 
secretary  of  state  a  verified  certificate  to  the  effect  that  such  payment  has  heen 
made,  and  giving  the  amount  of  the  capital  stock.  §  459.  Every  railroad  corpo- 
ration has  power,  among  other  powers  enunlerated,  (1)  to  hold  and  convey,  like 
a  iiatural  person,  such  voluntary  grants  and  donations  of  real  estate  and  other 
property  as  may  be  made  to  aid  and  encourage  the  "construction,  maintenance 
and  accommodation  "  of  such  railroad ;  (2)  "  to  purchase,  or  by  voluntary  grants 
or  donations  to  receive,  enter,  take  possession  of,  hold  and  use,"  all  such  real 
estate  and  other  property  as  may  be  absolutely  necessary  for  the  construction 
and  maintenance  of  such  railroad,  and  for  all  stations,  depots  and  other  necessary 
purposes ;  (3)  "  to  construct  their  road  across,  along  or  upon "  any  stream  or 
other  water,  street,  avenue  or  highway,  or  across  any  railway,  canal,  ditch  or 
flume,  in  such  manner  as  to  afford  security  for  life  and  property ;  but  any  road, 
stream  or  passage  thus  intersected  must  be  restored  to  its  former  state  of  useful- 
ness, "  as  near  as  may  be,  or  so  that  the  railroad  shall  not  unnecessarily  impair 
its  usefulness  or  injure  its  franchise ;  "  (4)  "  to  cross,  intersect,  join  or  unite  its 
railroad  with  any  other  railroad,"  before  or  after  construction,  at  any  point,  and 
upon  the  grounds  of  the  other  corporation,  with  the  necessary  sidings,  etc.,  and 
any  railroad  thus  intersected  shall  grant  to  the  new  road  the  necessary  facilities 
for  such  connections ;  (5)  "  to  purchase  lands,  timber,  stone,  gravel  or  other  ma- 
terials to  be  used  in  the  construction  and  maintenance  of  its  road,  and  all  neces- 
sary appendages  and  adjuncts,"  or  acquire  them  under  the  right  of  eminent 
domain,  as  provided  in  the  Code  of  Civil  Procedure,  §  1338  et  seq.;  (6)  to  erect  all 
convenient  buildings.  §  465.  Within  a  reasonable  time  after  the  final  location 
of  the  road,  maps  and  profiles  of  the  route,  certified  by  the  chief  engineer  and 
the  president  and  secretary,  shall  be  filed  with  the  secretary  of  state  and  the 
county  clerks,  and  a  copy  kept  in  the  corporation  secretary's  offioa  §  466.  The 
location  may  be  changed  by  a  majority  of  the  directors,  but  not  so  as  to  change 
the  general  route,  or  avoid  any  points  named  in  the  articles  of  incorporation. 
New  profiles  and  maps  must  be  filed  as  required  by  section  466,  and  lands  ac- 
quired for  the  original  location  must  be  relinquished  within  five  years  from  such 
change  in  the  routa  §§  467,  465  (7).  Construction  must  be  begun  within  two 
years  after  filing  the  articles,  and  five  miles  be  put  in  full  operation  each  year 
thereafter,  or,  after  one  year's  neglect,  the  right  to  extend  the  road  beyond  the 
point  to  which  it  is  then  completed  shall  he  forfeited.  §  468  (16).  No  street,  nor 
any  land  or  water,  in  any  incorporated  city  or  town,  may  be  used  by  such  corpo- 
ration, unless  the  right  so  to  do  is  granted  by  a  majority  vote  of  the  municipal 
authorities.  §  470.  Two  or  more  companies  may  consolidate  their  "capital 
stock,  debts,  property,  assets  and  franchises,"  in  the  manner  agreed  upon  by  the 
directors,  upon  the  written  consent  of  three-fouiths  of  the  stock  of  each  corpora- 
tion ;  but  no  corporation,  or  its  stockholders,  shall  be  relieved  from  any  liability 
by  such  consolidation.  Due  notice  of  any  such  consolidation  must  be  given  by 
publication  for  one  month  in  a  county  paper,  and  in  one  Sacramento  and  two  San 
Francisco  papers.  A  copy  of  the  new  articles  must  be  filed  with  the  secretary  of 
state.  §  473.  There  is  granted  to  every  railroad  corporation  a  right  of  way  over  any 
unused  state  lands,  not  including  any  such  lands  within  three  miles  of  any  incor- 
porated town  or  city.  g§  474,  475.  They  may  also  take  from  such  lands  wood, 
stone  and  other  materials  for  construction  purposes-  §  476.  Any  state  lands  re- 
vert to  the  state  when  the  corporation  ceases  to  exist,  or  the  lands  are  not  used  for 
the  corporate  purposes.  §  477.  An  annual  report  must  be  made  to  the  secretary  of 
state.  §480.  The  maximum  passenger  rate  is  fixed  at  ten  cents  per  mile,  the 
charge  per  mile  for  twenty-five  miles  or  less  to  be  not  more  than  twenty-five  per 
cent,  greater  than  the  rate  per  mile  for  one  hundred  miles  or  morp.  Equitable 
differences  in  rates  are  made  for  distances  between  twenty-five  and  one  hundred 
miles.     The  maximum  charge  for  freight  is  fifteen  cents  per  mile  per  ton.    §  489. 
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Foreign  railway  companies  of  the  United  States  may  build  roads  within  the  state, 
exercise  the  right  of  eminent  domain,  and  transact  any  other  business  which 
a  like  domestic  corporation  could  do,  with  all  the  rights  and  restrictions  of  do- 
mestic corporations.  Such  foreign  corporations,  or  any  domestic  corporations, 
doing  business  within  ttie  state,  may  lease  any  part  of  each  other's  roads,  or  ac- 
quire of  the  other  the  right  to  use,  in  common  with  it,  any  part  of  its  road.  Laws 
1880,  21  (Ban.  ed.,  114),  (Code,  §  491).  Upon  the  completion  of  any  railroad,  or 
any  portion  thereof  capable  of  being  operated,  the  same  shall  be  put  in  operation, 
and  upon  failure  to  operate  such  line  for  six  months  at  a  time,  the  right  to  operate 
the  same,  in  whole  or  in  part,  as  the  case  may  be,  shall  be  forfeited,  and  the  lands 
occupied  for  the  purposes  of  the  road,  so  far  as  it  is  not  operated,  shall  revert  to 
the  original  owners  or  their  successors.  This  provision  does  not  apply  to  a 
case  where  the  iocome  would  not  pay  the  expenses  of  operation,  the  railroad  CQ,m- 
missioners  having  power  to  determine  whether  the  road  will  pay  expenses.  Laws 
1880,  43  (Ban.  ed,  305),  (Code,  §  491).  A  railroad  commission  is  established  and 
provided  for  in  accordance  with  the  constitutional  provision.  Laws  1880,  45 
(Ban.  ed.,  207),  (Code,  g  491). 

Special  provisions  apply  to  insurance  corporations,  §§  414-453.  Street  railroads, 
§§  497-511 ;  Laws  1893,  ch.  17.  Wagon-roads,  gg  512-528.  Bridge,  ferry,  wharf, 
chute  and  pier  corporations,  g§  538-531.  Telegraph  companies,  gg  536-541. 
Water  and  canal  companies,  g§  548-553,  and  notes.  Homectead  corporations, 
§§  557-566.  Land  and  building  corporations,  g§  639-648.  Gas  companies  must 
obtain  permission  of  local  authorities  to  lay  pipes,  and  must  use  meters  approved 
and  sealed  by  local  inspectors,  g  638.  ' 

A  recent  statute  provides  that  municipalities  (cities,  counties,  towns  or  districts) 
may  grant  franchises  or  privileges  to  telegraph,  telephone  or  railroad  companies 
to  construct  or  operate  a  line  or  road  along  a  street  or  highway,  only  oq  condition 
that  the  application  for  the  franchise  or  privilege,  together  with  a  statement  that 
it  is  proposed  to  grant  the  same,  shall  be  advertised  in  a  local  daily  paper  for  at 
least  ten  days,  beginning  at  least  thirty  days  before  any  further  action  of  the  mu- 
nicipal authorities  is  taken.  The  advertisement  shall  state  the  character  of  the  pro- 
posed privilege  or  franchise,  the  term  of  its  continuance,  and,  if  a  street  railroad, 
the  route  to  be  traversed,  and  the  day  on  which  bids  will  be  received  for  the  same. 
The  bids  must  be  read  in  open  session,  and  the  franchise  or  privilege  awarded  to 
the  highest  bidder ;  provided,  th^t  nothing  in  this  act  shall  affect  a  special  privilege 
granted  for  less  than  two  years.  '  Laws  1893,  ch.  304.  Any  railroad  authprized  to 
use  steam  power  may  substitute  electricity,  or  use  both  steam  and  electricity ; 
provided,  that  in  incorporated  cities  or  towns  of  more  than  five  thousand  inhabit- 
ants, the  consent  of  the  local  authorities  must  first  be  obtained,  in  the  manner  in 
which  franchises  are  granted.    Laws  1893,  ch.  175. 

Taxation. —  "Shares  of  stock  in  corporations  possess  no  intrinsic  value 
over  and  above  the  actual  value  of  the  property  of  the  corporation  which  they 
stand  for  and  represent,  and  the  assessment  and  taxation  of  such  shares  and  also 
of  the  corporate  property  would  be  double  'taxation.  Therefore,  all  property  be- 
longing to  corporations  shall  be  assessed  and  taxed,  but  no  assessment  shall  be 
made  of  shares  of  stock,  nor  shall  any  holder  thereof  be  taxed  therefor."  Political 
Code,  g  8608.  The  franchise,  roadway,  r6ad-bed,  rails  and  rolling  stock  of  all  rail- 
roads operated  in  more  than  one  county  in  the  state  shall  be  assessed  by  the  state 
board  of  equalization.  Franchises  granted  by  any  county  or  municipality  are 
assessed  where  granted.  Tliose  granted  by  any  other  authority  are  assessed  where 
the  principal  ofiBce  is  kept  g  8638.  Corporate  property  is  assessed  in  the  county 
where  it  lies,  g  3641.  Railroad  companies  whose  lines  traverse  more  than  one 
county  in  the  state  must  furnish  the  state  board  of  equalization  with  a  sworn 
statement  of  the  condition  of  their  roads,  under  headings  prescribed  by  this  section. 
g  8664.  The  state  board  must  assess  the  "franchise,  roadway,  road-bed,  rails  and 
rolling  stock  "  of  such  corporations,  the  assessment  to  be  made  to  the  corporation 
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owning  the  samp.  The  depots  and  buildings  on  the  right  of' way,  and  all  other 
property  owned  by  the  corporation,.are  assessed  by  the  county  assessor.  Tlie  board 
must  apportion  the  assessment  to  tlie  counties,  or  cities  and  counties,  in  proportion 
to  the  number  of  miles  in  each.  The  assessed  value  of  the  above-named  property 
in  each  taxing  district,  as  fixed  by  the  state  board,  shall  constitute  tlie  assessment 
value  of  said  property  for  taxable  purposes  in  such  district.  •'  All  such  railway 
property  shall  be  taxable  upon  said  assessment  at  the  same  rates,  by  the  same 
officers,  and  for  the  same  purposes,  as  the  property  of  individuals  within  such  city, 
town,  township,  school,  road  and  lesser  taxation  districts  respectively."  Franchises 
derived  from  the  United  States  are  not  assessed.  §  3665,  Am'd  Laws  1891,  ch.  230. 
Any  dissatisfied  owner  may  sue  the  state  treasurer.  §  3669,  Am'd  Id.  The  state 
board  must  assess  the  franchises,  etc.,  at  their  actual  value,  g  3693.  The  secretary 
of  every  corporation  shall  demand  from  any  person  desiring  the  issue  to  him  of 
any  certificatf  of  stock  a  fee  of  ten  cents  in  coin  for  each  certificate,  whether  the 
same  be  an  original  issue  or  an  issue  on  a  transfer,  and  the  certificate  shall  not  be 
delivered  without  such  payment.  The  secretary  shall  pky  the  same  to  the  tax 
collector,  or,  in  San  Francisco,  to  the  license  collector.  Laws  1877-8,  955  (Civ. 
Code,  §  337). 

§  939.  COLORADO:  •  The  legislature  shall  pass  no  law  "  making  any  irrevo- 
cable grant  of  special  privileges,  franchises  or  immunities."  Constitution  of  1876, 
art  II,  §  11.  The  legislature  shall  not  pass  local  or  special  acts  granting  the  right 
to  lay  down  railroad  tracks,  or  granting  to  any  corporation,  or  person,  "any 
special  or  exclusive  privilege,  immunity  or  franchise  whatever."  Art.  V,  §  35. 
No  act  shall  authorize  the  investment  of  trust  funds  by  executors,  etc.,  in  the 
bonds  or  stock  of  any  private  corporation.  Id.,  §  36.  No  obligation  of  a  person  or 
corporation  to  the  state,  or  any  municipal  corporation  therein,  shall  ever  be  "  ex- 
changed, transferred,  remitted,  released,  or  postponed,  or  in  any  way  diminished" 
by  the  general  assembly,  nor  shall  such  obligations  be  extinguished  except  by  full 
payment.  Id.,  §  38.  The  power  to  tax  corporations  and  corporate  property,  real 
and  persona],  shall  never  be  relinquished  or  suspended.  Art.  X  §  9.  All  cor- 
porations in  the  state,  or  doing  business  therein,  shall  be  subject  to  taxation  for 
state,  county,  school,  municipal,  and  other  purposes,  on  the  real  and  personal 
property  owned  by  them  "  within  the  territorial  limits  of  the  autjiority  levying  the 
tax."  Id.,  §  10.  The  rate  of  taxation,  for  state  purposes,  shall  never  exceed  six 
mills  on  the  dollar.  Id.,  §  11.  Neither  the  state,  nor  any  division  thereof,  shall 
lend  or  pledge  its  credit  or  faith,  in  any  manner  or  for  any  purpose,  in  aid  of  any 
person  or  corporation,  or  become  responsible  for  any  debt  or  liability  of  such  person 
or  corporation ;  nor  become  a  shareholder  in  any  company ;  or  joint  owner  with 
any  person  or  corporation,  excepting  such  ownership  as  may  accrue  by  forfeiture, 
escheat,  etc.  Art  XI,  §g  1,  3.  The  legislature  shall  provide  by  general  laws  for 
the  creation  of  corporations.  Art  XV,  §  2.  The  legislature  may  annul,  revoke, 
etc.,  any  charter  judged  to  be  injurious  to  the  citizens  of  the  state,  but  in  a  way 
to  work  no  injustice  to  the  corporators.  Id.,  §  8.  Every  company  organized  for 
the  purpose  shall  have  the  right  to  construct  and  operate  a  railroad  between  any 
designated  points  within  the  state,  and  to  connect  at  the  state  line  with  foreign 
•  lines.  Every  railroad  company  may  with  its  road  intei-sect,  connect  with  or 
cross  any  other  railroad.  Id.,  §  4  "  No  railroad  corporation,  or  the  lessees  or 
managera  thereof,  shall  consolidate  its  stock,  property  or  franchises  with  any 
other  railroad  corporation  owning  or  having  under  its  control  a  parallel  or  com- 
peting line."  Id.,  §  5.  Railroad  corporations  shall  not  discriminate  in  favor  of, 
or  against,  any  individual  or  corporation.  Id.,  §6.  The  right  of  eminent  domain 
shall  not  be  abridged,  or  so  construed  as  to  prevent  the  legislature  from  taking 
the  property  and  franchises  of  corporations  for  public  use,  the  same  as  the  prop- 
erty of  individuals.     Id.,  §  8.     "  No  corporation  shall  issue  stock  or  bonds,  except 

1  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  incluaed  in  tnis  synopsis. 
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for  labbr  done,  services  performed,  or  money  or  property  actually  received,  and 
all  fictitious  increase  of  stock  or  indebtedness  shall  be  void.  The  stock  of  corr 
porations  shall  not  be  increased  except  in  pursuance  of  general  law,  nor  v^ithout 
the  consent  of  the  persons  holding  a  majority  of  the  stock,  first  obtained  at  a 
meeting  held  after  at  least  thirty  days'  notice  given  in  pursuance  of  law."  Id., 
§  9.  Foreign  corporations  must  have  a  place  of  business  in  the  state.  Id.,  §  10. 
Street  railroads  shall  not  be  established  without  the  consent  of  the  local  authorities. 
Id.,  §  11.  No  act  retrospective  in  its  operation  shall  be  passed  in  favor  of  a  cor- 
poration or  individual.  Id.,  §  13.  No  telegraph  company  shall  consolidate  with, 
or  control,  a  competing  line.  Id.,  §  13.  No  domestic  corporation  shall  become  a 
foreign  corporation  by  consolidation  with  a  foreign  company,  and  the  courts  shall 
retain  jurisdiction  over  the  corporate  property  in  the  state.  Id.,  §  14.  Persons 
and  corporations  may  have  a  right  of  way  across  private  or  corporate  lands  for 
the  construction  of  ditches,  etc.,  to  convey  water  for  domestic  use,  or  for  mining 
and  manufacturing  purposes,  upon  payment  of  just  compensation.  Art.  XVI,  §  7. 
Miscellaneous  corporations. —  Corporations  may  be  formed  for  any  lawful 
purpose.  (Jen.  Stat  1891,  §  473.  Any  three  or  more  persons  (except  as  herein- 
after provided)  desirous  of  forming  a  company  may  make  and  acknowledge  cer- 
tificates, stating  (1)  the  corporate  name ;  (2)  the  object  of  the  incorporation ;  (3)  the 
amount  of  capital  stock  and  the  number  of  shares ;  (4)  the  period  of  existence,  not 
exceeding  twenty  years,  "  except  as  hereinafter  provided ; "  (5)  the  nunlber  of 
directoi's,  and  their  names  for  the  first  year ;  (6)  the  name  of  the  principal  place 
of  business,  and  the  name  of  the  county  or  counties  in  which  the  business  is  to  be 
carried  on.  Copies  must  be  filed  in  the  said  counties  and  with  the  secretary  of 
state.  If  any  of  the  business  is  to  be  conducted  without  the  state,  that  fact  must 
also  be  stated.  §  473.  Such  corporations  may  "  own,  possess  and  enjoy  "  any  real 
and  personal  estate  necessary  for  the  transaction  of  their  business,  however  the 
same  may  be  acquired,  and  may  dispose  of  the  same  when  not  needed.  They  may 
"  borrow  money  and  pledge  their  franchises  and  property,  both  real  and  personal, 
to  secure  the  payment  thereof."  §  476.  Shares  of  stock  shall  not  be  less  than  one 
dollar  nor  more  than  one  hundred  dollars  each,  and  shall  be  personal  property, 
transferable  in  a  manner  fixed  by  the  by-laws.  Subscriptions  shall  be  payable  in 
such  instalments,  and  at  such  times,  as  the  directors  may  determine.  §  480. 
There  shall  be  from  three  to  thirteen  directors,  who  must  be  stockholders,  and 
who  shall,  "except  the  first  year,"  be  elected  by  the  stockholders.  There  can  be 
no  election  unless  a  majority  of  the  stock  is  represented.  Each  share  has  one 
vote.  §  481.  Where  the  election  of  directors  has  not  been  held  a.s  legally  re- 
quired, the  directors  or  any  two  stockholders  may  notice  a  meeting  under  the 
'statute 'for  that  purpose.  §483.  The  directors  shall  elect  the  president  and  sub- 
ordinate officers.  S  483.  The  stockholders,  or  the  directors  if  so  provided  in  the 
certificate,  may  make  by-laws  consistent  with  law.  §  484.  No  such  corporation 
shall  use  the  corporate  funds  for  the  purchase  of  its  own  stock.  §  485.  "  Each 
stockholder  shall  be  liable  for  the  debts  of  the  corporation  to  the  extent  of  the 
amount  that  may  be  unpaid  upon  the  stock  held  by  him,"  and  may  be  proceeded 
against  separately  "  to  the  extent  of  the  balance  unpaid  by  such  stockholders  upon 
the  stock  owned  by  them  respectively,  whether  called  In  or  not,  as  in  cases  of 
garnishment."  §  486.  When  the  last  instalment  is  paid  in  the  president  and  a 
majority  of  the  directors  must  file  with  the  secretary  of  state  a  certificate,  stating 
the  amount  of  the  capital  fixed  and  paid  in.  §  487.  Except  in  case  of  railroad 
and  telegraph  companies,  correct  books  of  account  must  be  kept  at  the  princi- 
pal office  in  the  state,  and  all  books  and  papers  shall  be  open  to  the  inspection 
of  stockholders,  at  all  reasonable  hours.  Any  officer  or  clerk  who  refuses  to 
allow  such  inspection,  or  copies  to  be  made,  shall  be  guilty  of  a  misdemeanor, 
and  be  liable  to  a  penalty  of  $100.  g  488.  Assessments  shall  be  levied  pro 
rata  upon  all  shares,  "except  as  hereinafter  provided."  The  directors  of  any 
corporation  may  purchase  mines,  manufactories  and  other  property  necessary  for 
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their  business  and  issue  stock  to  pay  for  the  same.  Such  stock  shall  be  consid- 
ered full  paid,  and  not  subject  to  any  further  calls  or  assessments,  "  except  as 
hereinafter  provided ; "  nor  shall  the  holders  thereof  be  liable  to  any  further  pay- 
ments under  section  486.  In  all  reports  and  statements  of  the  company  this  stock 
shall  be  reported  according  to  the  facts  respecting  its  issue.  §  490.  The  corporation 
must  file  with  the  secretary  of  state  an  annual  report.  And  if  any  corporation 
whose  capital  stock  has  not  been  paid  in,  and  a  certificate  filed  as  required  by  sec- 
tion 487,  shall  fail  to  make  such  report,  all  the  directors  "shall  be  jointly  and  sev- 
erally liable  for  all  the  debts  of  the  company  that  shall  be  contracted  during  the 
year  next  pi-eceding  the  time  when  such  report  should  by  this  section  have  been 
made  and  filed,  and  until  such  report  shall  be  made."  g  491.  If  the  directors, 
or  other  officers,  shall  declare  and  pay  any  dividend  when  the  corporation  is  m- 
solvent,  or  which  would  make  it  insolvent,  or  would  diminish  the  capital  stock,  all 
such  oificers  assenting  thereto  "  shall  be  jointly  and  severally  liable  for  all  debts 
of  such  corporation  then  existing,  and  for  all  that  shall  be  thereafter  contracted 
while  the  capital  remains  so  diminished."  §  492.  Directors'  meetings  may  be 
held. without  the  state  only  when  the  articles  of  incorporation  so  state,  or  such 
meeting  was  authorized,  or  its  acts  ratified  by  a  vote  of  a  majority  of  the  stock- 
holders. Business  done  at  a  meeting  wrongfully  held  without  the  state  is  void. 
§  493.  All  oflScers  signing  a  certificate,  knowing  it  to  be  false,  "  shall  be  jointly  and 
severally  liable  for  all  damages  arising  therefrom."  §  494  Persons  holding  stock 
as  executors,  etc.,  are  not  personally  liable  as  stockholders.  §  495.  Executors,  etc., 
and  pledgors  of  stock  may  vote  as  stockliolders.  §  498.  If  any  corporation,  or 
its  agent,  shall  do  any  act  which  shall  forfeit  the  charter,  or  allow  any  execution 
or  decree  f oi;  the  payment  of  money  to  be  returned  "no  property  found,"  or  to  re- 
main unsatisfied  for  ten  days  after  such  demand,  or  shall  dissolve  or  cease  doing 
business,  leaving  debts  unpaid,  equity  suits  may  be  brought  against  all  who  were 
stockholders  at  the  time,  requiring  payment  of  each  stockholder  to  the  extent 
of  his  unpaid  subscriptions.  Courts  of  equity  may  also  dissolve  corporations  for 
good  cause.  §  497.  Any  domestic  company  formed  for  the  purpose,  among 
others,  of  doing  a  part  of  its  business  in  another  state  or  country,  may  accept  any 
law  of  such  other  state  or  country  and  operate  thereunder.  §  498.  This  act  shall 
not  be  construed  to  allow  the  construction  of  any  street  or  other  railroad,  or  other 
structure,  within  the  limits  of  any  city  or  town,  without  the  consent  of  the  local 
authorities.  But  no  such  consent  shall  protect  any  corporation  or  person  against 
any  claim  for  damages  to  private  property,  g  505.  Verified  statements  of  affairs 
must  be  made  upon  the  written  request  of  fifteen  per  cent  of  the  stock,  but  can- 
not be  required  oftener  than  once  in  six  months.  §  507.  All  corporations,  except 
railroad  and  telegraph  companies,  shall  keep  transfer  books,  which  shall  be  open 
to  the  inspection  of  stockholders  and  corporate  creditors.  Unless  recorded  within 
sixty  days,  no  transfer  of  stock  shall  be  valid  for  any  purpose,  except  to  render 
the  transferee  liable  for  the  corporate  debts.  Any  officer  or  agent  neglecting  to 
make  entries,  allow  inspection,  etc.,  shall  be  guilty  of  a  misdemeanor,  and  the  cor- 
poration shall  pay  the  injured  party  $50  for  each  offense,  together  with  damages. 
And  in  case  of  the  pledge  of  stock  a  memorandum  must  be  made  upon  the  books, 
or  the  transfer  is  likewise  invalid.  §  508,  Am'd  Laws  1893,  p.  90.  Dissolution 
does  not  relieve  the  corporation  or  officers  from  any  liability  incurred  before  dis- 
solution. Two-thirda  of  the  stock  may  decree  a  dissolution.  Upon  dissolution 
the  directors  must  convert  all  corporate  property  into  cash,  and  within  six  months 
from  such  conversion  distribute  the  same  among  the  stockholders.  §  509,  Am'd 
Laws  1891,  p.  95.  Shares  of  stock  are  subject  to  execution  and  levy,  gg  2575-3581. 
Mining  companies  shall  have  power  to  acquire,  in  any  manner,  any  mining  prop- 
erty or  materials,  and  erect  necessary  buildings.  The  certificate  of  a  mining  com- 
pany must  state,  in  addition  to  other  matters,  that  the  stock  is  eitlier  assessable  or 
non-assessable,  and  on  each  certificate  there  must  be  printed  either  the  word 
"  assessable  "  or  "  non-assessable."    §  581.    Full-paid  stock  may  be  issued  to  pay 
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for  mining  property,  or  provide  necessary  capital,  and  the  same  shall  be  non- 
assessable "  until  the  bafence  or  whole  amount  of  the  capital  stock  shall  have 
been  assessed  to  the  par  value  thereof  and  fully  paid,"  after  which  the  stock  shall 
be  equally  and  ratably  liable  to  assessment  for  the  operations  of  the  company.  No 
company  shall  issue  both  assessable  and  non-assessable  stock,  except  as  provided 
in  this  section.  §  583.  Where  shares  are  made  assessable  by  the  charter  or  by 
law,  the  directors  are, given  full  and  absolute  powers  to  levy  and  rescind  assess- 
ments, declare  dividends,  and  do  all  acts  for  the  interest  of  the  company.  But  such 
assessments  must  be  made  by  a  majority  vote,  and  shall  not  exceed  ten  per  cent., 
payable  immediately.  Default  in  payment  for  thirty  days  makes  the  stock  delin- 
quent Subsequent  assessments  shall  not  be  levied  within  "  thirty  days  after  sales- 
day  on  the  previous  assessment"  Laws  1891,  p.  99.  There  shall  be  from  three  to 
nine  directors  of  such  mining  corporation,  who  shall  be  stockholders.  Each  share 
has  one  vote.    §  .585.    Any  such  companies  may  consolidate.    §  586. 

For  telegraph  and  telephone  companies,  see  §g  587-595. 

Amendments  shall  not  be  so  made  as  to  change  the  original  objects  of  the  corpo- 
ration. Amendments  may  be  voted  upon  at  the  annual  or  a  special  meeting, 
after  due  published  notice.  The  principal  officer  shall,  upon  the  written  request 
of  one-third  of  all  the  subsci-ibed  stock,  setting  forth  the  nature  of  the  proposed 
amendments,  call  a  directors'  meeting  to  consider  the  same.  The  directors  must 
call  a  stockholders'  meeting  to  vote  upon  such  amendments,  which  can  only  be 
adopted  by  a  two-thirds  vote  of  all  the  stock.  A  certificate,  setting  forth  the  fact 
of  the  adoption  of  the  amendment,  must  be  filed  like  the  original  articles.  The 
act  of  March  25,  1885,  is  repealed.  Laws  1891,  p.  92.  The  conversion  of  corpo- 
rate funds  by  any  officer  or  employee  is  larceny.    Laws  1893,  p.  119. 

Kailroads. —  Five  or  more  may  incorporate.  The  certificate  shall,  in  addition 
to  the  matter  required  in  section  473,  specify  (1)  the  termini  of  the  road ;  (S)  the 
time  of  the  commencement  of  the  corporate  existence  and  the  period  of  continu- 
ance; (3)  the  names  and  residences  of  the  corporators;  (4)  "in  what  ofiBcers  or 
persons  the  government  of  the  proposed  corporation  and  the  management  of  its 
affairs  shall  be  vested."  g  599.  The  corporate  existence,  in  the  first  instance, 
shall  not  exceed  fifty  years,  but  renewals  may  be  made  for  that  period,  according 
to  law.  §600.  At  all  general  meetings  the  holders  of  a  majority  of  the  stock 
may  fix  the  raljB  of  interest  to  be  paid  for  loans  in  aid  of  construction,  and  the 
amount  of  such  loans.  §  601.  The  corporation  shall  have  the  same  general 
powers  as  other  corporations.  The  company  may  "  regulate  the  time  and  manner 
in  which  passengers  and  property  shall  be  transported,  and  the  compensation  to 
be  paid  therefor,"  and  has  power  "  from  time  to  time  to  borrow  such  sums  of 
money  as  may  be  necessary  for  completing,  impi-oving  or  operating  any  such 
railroad,  and  to  issue  and  dispose  of  its  bonds,  for  any  amount  so  borrowed, 
and  to  mortgage  its  corporate  property  and  fi-anchise  to  secure  the  payment  of 
any  debt  contracted  by  such  corporation,  for  the  purposes  aforesaid,  in  such 
manner  as  the  shareholders  representing  a  majority  of  the  stock  of  anj'  such 
corporation  may  direct"  g  603.  The  corporation  must  begin  the  construction 
of  its  road  within  two  years  from  the  filing  of  articles,  as  required  in  section  473, 
mipra,  and  expend  twenty  per  cent  of  its  capital  in  five  years  from  its  organiza- 
tion, or  the  corporate  powers  cease.  "Capital,"  in  this  section,  may  mean  any 
amount  to  which  the  capital  stock  has  been  lawfully  reduced.  §  603.  A  domestic 
line  may  consolidate  with  a  foreign,  to  form  a  continueus  road ;  provided  no  con- 
solidation be  made  with  a  competing  line.  §  604.  For  such  consolidation  the 
directors  shall  frame,  and  a  majority  of  the  stockholders  of  the  respective  com- 
panies shall  adopt  l^y  vote,  an  agreement  prescribing  the  terms  and  conditions  of 
the  consolidation,  and  the  mode  of  carrying  out  the  same ;  the  name  of  the  new- 
corporation  ;  the  number,  names  and  residences  of  the  directors,  and  other  offi- 
cers, for  the  first  year ;  the  number  of  shares ;  the  principal  place  of  business  in 
'  each  state  traversed  by  the  road ;  the  manner  of  converting  the  capital  stock  of 
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the  old  companies  into  tliat  of  the  new  corporation;  "how  and  when  directors 
and  officers  shall  be  chosen  ;  "  and  such  other  matters  as  are  required  by  law  to  be 
inserted  in  an  original  certificate.  The  mode  of  ratification  by  the  foreign  com- 
pany may  be  in  accordance  with  the  laws  of  its  state.  §  605.  The  new  corpora- 
tion shall  have  all  the  rights,  and  be  subject  to  all  the  liabilities,  of  the  old  corpo- 
rations. No  further  act  or  deed  is  required  to  transfer  to  the  consolidated  company 
any  of  the  property  of  the  parties  to  the  agreement,  and  no  existing  lines  shall  be 
impaired.  Any  deed  of  trust  or  mortgage  may  be  executed  by.  the  consolidation, 
as  provided  in  the  agreement,  if  consistent  with  the  laws  of  the  state.  g§  606, 
607.  An  office  must  be  kept  in  the  state.  §  603.  The  domestic  company  shall 
riot  become  a  foreign  corporation  by  such  consideration.  §  609.  Any  foreign  or 
domestic  company  may  lease  a  non-competing  line,  within  or  without  the  state, 
subject  always  to  the  existing  laws  of  the  state.  §  611.  Such  lease  can  only  be 
concluded  after  a  vote  of  two-thirds  of  the  stock  of  each  company  in  favor 
thereof.  §  613.  Any  railroad  company  may,  at  any  meeting  for  the  election  of 
directors,  elect  directors  in  three  equal  classes,  as  near  as  may  be,  for  one  year, 
two  years  and  three  years.  §  613.  Purchasers  of  a  railroad  at  a  judicial  sale 
may  organize  as  a  corporation,  g  614.  The  company  so  organized  shall  have 
and  exercise  all  the  estate  and  rights  of  the  old  company,  and  in  payment  of  the 
purchase  price  may  "  issue  its  capital  stock  and  bonds,  and  may  mortgage  its 
property  and  franchises  with  such  classification  of  capital  stock  and  bonds  as  may 
be  agreed  upon  by  and  between  such  railroad  company  and  the  parties  beneficially 
interested,  or  who  may  hare  the  ownership  and  control  of  such  property  and  fran- 
chises." §  615.  It  shall  be  lawful  for  any  railroad  company,  upon  good  consid- 
eration, to  "guaranty  the  payment  of  any  mortgage,  mortgage  bonds,  or  interest 
coupons,  of  any  other  railroad  connecting  with  said  first-named  railroad,"  or, 
"  upon  good  consideration,  as  aforesaid,  to  guaranty  to  said  road  the  payment  of 
interest  upon  its  capital  stock."  §  3751.  Liens  of  mechanics  and  material-men 
shall  attach  to  and  include  franchises  and  charter  privileges.    §§  2873-2875. 

A  railroad  commission  was  created  by  act  of  April  6,  1885  (see  R.  S.  1891, 
§  3733  et  seq.).  This  was  repealed  in  1893,  with  the  proviso  that  no  right  of  ac- 
tion which  had  already  accrued  should  be  affected  by  the  repeal.  Laws  1893,  ch. 
136. 

General  provisions. — "No  corporation  shall  issue  stock  or  bonds  except  for 
labor  done,  services  performed,  or  money  or  property  actually  received,  and  all 
fictitious  increase  of  stock  or  indebtedness  shall  be  void."  §  618.  Upon  a  dissolu- 
tion the  dh-ectors  become  trustees  of  the  creditors  and  stockholders,  and  are  jointly 
and  severally  liable  to  the  extent  of  the  property  which  comes  into  their  hands, 
for  a  proper  discharge  of  their  trust.  §  619.  In  such  case  the  title  to  realty  vests, 
by  operation  of  law,  in  said  executors.  §  620.  Any  corporation  may  convey  lands 
by  deed  signed  by  the  president.  §  622.  Any  corporation,  domestic  or  foreign, 
may  appoint  an  agent  or  attorney  to  convey  lands,  in  which  case  the  corporate 
seal  is  not  necessary.  §  633.  No  corporation,  for  any  purpose  authorized  by  this 
act  {vide  general  laws  noted  above),  shall  be  formed  under  any  other  act.  §  624. 
Any  corporations  of  the  same  kind  doing  business  in  the  same  vicinity  may  con- 
solidate. Consolidation,  change  of  name,  change  in  the  number  of  directors  or  in 
the  amount  of  capital  stock,  or  change  of  place  of  business,  must  be  done  upon  the 
recommendation  of  the  directors  and  by  a  two-thirds  vote  of  the  stock,  gg  635-627. 
But  before  a  consolidation  is  efl'ected  it  must  be  approved  by  three-fourths  of  the 
stock  of  each  company.  After  such  approval  the  directors  shall  elect  "  their  pro- 
portion of  the  directors,  less  one,  that  are  to  manage  the  affairs  of  the  consolidated 
company,  and  upon  the  joint  meeting  of  the  directors  so  elected  the  said  directors 
shall  elect  one  of  the  stockholders  to  be  a  director  and  act  with  them."  They  shall 
then  prepare  a  certificate  of  incorporation,  setting  forth  the  facts  of  the  consolida- 
tion, and  containing  the  matter  required  in  an  original  certificate,  naming  the  di- 
rectors.   Such  certificate  shall  be  filed  where  the  original  certificates  were  filed. 
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The  directors  of  the  old  companies  shall  convey  to  the  new  company  all  the  cor- 
porate property  and  eflfects,  and  deposit  all  transfer  books,  papers,  etc.  The  new 
directors  shall  call  in  and  cancel  all  the  old  stock,  issuing  new  stock  therefor. 
§  638.  A  notice  of  the  change  of  organization  must  be  published  in  a  county  paper. 
§  639.  The  legislature  may  prescribe  rules  and  regulations  for  any  corporation.  §  634. 
A  fee  of  $10  is  to  be  paid  the  secretary  of  state  for  filing  the  articles  of  incorpora- 
tion, if  the  capital  stock  is  $100,000  or  less,  ten  cents  per  thousand  being  paid  for 
each  $1,000  in  excess  of  that  amount,  and  for  each  $1,000  of  any  subsequent  in- 
crease. §  1868.  Corporations  may  make  assignments  the  same  as  individuals. 
Laws  of  1893,  p.  65. 

Foreign  corporations. —  Such  corporations  shall,  upon  doing  business  in 
the  state,  flle  with  the  secretary  of  state,  and  with  the  county  recorder  of  deeds,  a 
certificate  signed  by  the  president  and  secretary,  designating  the  principal  place 
of  business,  and  an  authorized  agent,  and  shall  be  liable  in  the  same  manner  as 
domestic  corporations  and  shall  have  no  greater  powers.  No  foreign  or  domestic 
corporation  shall  purchase  or  hold  real  estate,  except  as  provided  in  this  act ;  and  no 
foreign  corporation,  doing  business  in  this  state,  shall  be  allowed  to  mortgage, 
etc.,  its  property  in  the  state  to  the  injury  of  any  individual  or  corporate  cred- 
itor in  the  state,  "and  no  mortgage  by  any  foreign  corporation,  except  railroad 
arid  telegraph  companies,  given  ta  secure  any  debt  created  in  any  other  state, 
shall  take  effect  as  against  any  citizen  or  corporation  of  this  state  until  all  its  lia- 
bilities due  to  any  person  or  corporation  in  this  state  at  the  time  of  recording 
such  mortgage  have  been  paid  and  extinguished,"  unless  notice  of  the  intended 
mortgage  to  recover  a  debt  created,  or  to  be  created,  in  another  state,  is  given  by 
publication  for  six  successive  weeks  in  the  county  where  the  property  to  be  mort- 
gaged is  situated ;  in  which  case  the  mortgage  shall  have  effect  as  against  the 
creditors  who  do  not  file  their  claims.  §  499,  Am'd  Laws  1893,  p.  88.  Every 
foreign  corporation  doing  business  in  the  state  must  flle  with  the  secretary  of 
state  a  copy  of  its  charter,  or  a  copy  of  its  certificate,  if  incorporated  under  a  gen- 
eral law.  §  500.  Failure  to  comply  with  the  two  preceding  sections  shall  render 
each  officer,  agent  and  stockholder,  so  failing  herein,  "jointly  and  severally  per- 
sonally "  liable  on  all  corporate  contracts  made  -within  the  state  during  such  de- 
fault. §  501.  The  secretary  of  state  receives  fifty  cents  for  filing  the  certificate. 
§503.  No  foreign  corporation  doing  business  in  the  state  shall  "be  permitted  to 
effect  a  reconstruction,  by  liquidation  or  otherwise,  nor  shall  any  such  recon- 
struction or  liquidation  take  effect  as  against  any  citizen  of  this  state,  unless  all 
the  rights,  shares  and  interests  of  any  citizen  of  this  state  shall  have  been  or  shall 
be  protected,  and  the  stock  interests  of  any  citizen  of  this  state  in  such  corpora- 
tion shall  have  been  or  shall  be  fully  recognized,  and  in  its  original  condition, 
without  diminution  in  number,  amount  or  face  value."    Laws  1891,  p.  99. 

Taxation. —  Mines  and  mining  claims  being  precious  metals  are  only  taxed  on 
the  net  proceeds  and  improvements.  §  3766.  Railroad  realty,  "  not  used  for  the 
convenient  and  proper  operation  of  its  railway  and  improvements  thereon,"  shall 
not  be  assessed  by  the  state  board,  but  shall  be  taxed  in  the  county  where  it  lies. 
Laws  1891,  p.  290,  §  1.  The  company  must  furnish  the  board  with  a  statement 
showing  (1)  the  whole  length  of  main  track,  "  which  includes  franchises,  rights  of 
way  and  all  ground  adjacent  thereto,"  bridges,  etc.,  the  proportion  in  each  county, 
and  the  value  thereof  per  mile ;  (2)  the  length  of  side  tracks  and  turn-outs  in, each 
county ;  (3)  real  estate  not  in  the  right  of  way,  and  for  the  operation  of  the  road ; 
(4)  the  character  and  location  of  depots,  etc. ;  (5)  a  full  list  of  rolling  stock  used  by 
the  company  on  any  road ;  (6)  all  tools,  supplies  and  other  personalty.  Telegraph 
and  telephone  companies  shall  also  make  a  statement.  Failure  to  make  a  state- 
ment, or  falsity  therein,  shall  be  punished  by  adding  thirty  per  cent,  to  the  deter- 
mined value  of  the  property.  Such  property  shall  be  valued  at  its  cash  value. 
§  2.  Manufacturers  must  list  their  materials.  §  11.  No  corporation  shall  be 
allowed  any  deduction  "  on  account  of  any  subscription  to  or  instalment  payable 
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on  the  capital  stock  of  any  company."  §  13.  Rolling-stock  companies  must  re- 
port to  the  state  board.  Gen.  Stat,  §  3803.  All  railway  property  shall  be  taxed 
by  the  same  ofiScers  and  in  the  same  manner  as  the  property  of  individuals. 
Shares  of  stock  are  taxed.  §  3791,  and  Laws  1891,  p.  297.  Stock  may  be  sold  for 
non-payment  of  taxes,  g  3861.  The  property  of  a  consolidated  railroad  company 
which  lies  within  the  state  is  taxed  as  domestic  railroad  property.    §  610. 

§940.  CONNECTICUT:!  Constitutional  provisions.— "  No  man  or  set  of 
men  are  entitled  to  exclusive  public  emolument  or  privileges  from  the  community." 
Constitution  of  187.5,  art  I,  §  1.  No  municipality  shall  ever  "  subscribe  to  the  capital 
stock  of  any  railroad  corporation,  or  become  a  purchaser  of  the  bonds,  or  make- 
donation  to,  or  loan  its  credit,  directly  or  indirectly,  in  aid  of,  any  such  corpo- 
ration."   Art  XXV  of  Amendments. 

Miscellaneous  corporations. —  Three  or  more  may  form  a  joint-stock  corpo- 
ration for  any  lawful  business  within  the  state,  and  such  business  outside  the  state 
as  may  be  incidental  to  the  business  within  it,  "  such  business  not  to  be  either 
trust,  insurance,  buying  and  selling  real  estate,  banking  or  trading  in  bonds,  notes, 
or  other  evidences  of  indebtedness,  or  tralBcking  in  letters  patent  or  patent  rights." 
Such  corporation  may  be  formed  to  carry  on,  outside  the  state,  any  lawful  busi- 
ness not  herein  forbidden,  provided  the  secretary  and  treasurer  and  a  majority  of 
the  directors  shall  always  be  residents  of  the  state.  Gen.  Stat  of  1888,  §  1944 
Articles  must  be  signed  setting  forth  (1)  the  agreement ;  (3)  the  corporate  name,, 
commencing  with  "The"  and  ending  with  "company"  or  "corporation;"  (3)  the 
purpose  of  incorporating ;  (4)  the  name  of  the  location  of  the  company ;  (5)  the 
amount  of  the  capital  stock  (not  limited),  and  the  number  of  shares  (each  to  be 
of  tne  par  value  of  |100,  $50,  or  $25,  as  may  be  prescribed  in  the  articles).  Id. 
The  first  meeting  may  be  called  by  any  two  corporators  at  such  time  and  place 
as  they  may  designate  by  a  fifteen  days'  published  notice  in  the  county  paper. 
Such  notice  may  be  waived  by  a  writing  signed  by  all  the  subscribers,  specifying 
the  time  and  place  of  meeting.  Written  or  printed  personal  notice  of  subsequent 
meetings  must  be  furnished  stockholders  by  the  president  or  secretary.  §  1945. 
At  the  first  meeting  three  or  more  stockholders  must  be  elected  directors,  and 
by-laws  must  be  adopted,  i  By-laws  can  be  adopted,  amended  or  repealed  at  a  sub- 
sequent meeting  called  for  the  purpose,  g  1946.  Business  shall  not  be  com- 
menced until  all  the  capital  is  bona  fide  subscribed  for,  and  twenty  per  cent,  thereof 
paid  in  cash ;  "  and  in  case  any  portion  of  the  balance  of  said  stock  shall  be  paid 
for  in  property,  real  or  persona],  such  property  shall  be  estimated  for  such  pur- 
pose at  the  actual  value  thereof."  §  1947.  The  articles  must  be  published  in  a 
county  paper,  and  a  copy  of  the  same,  with  a  sworn  certificate,  stating  that  the 
required  twenty  per  cent  has  been  paid  in,  must  be  filed  with  the  secretary  of 
state.  §  1948.  The  directors  shall  choose  one  of  their  number  to  be  president, 
and  choose  a  secretary,  treasurer  and  other  officers.  If  the  treasurer  resides  out- 
side of  the  state,  an  assistant  treasurer  must  be  appointed  who  resides  within  the 
state.  §  1950.  The  purposes  of  the  corporation  may  be  changed  to  any  lawful 
business  allowed  by  section  1944,  provided  amended  articles,  subscribed  by  two- 
thirds  in  interest  of  the  stockholders,  shall  be  published  and  recorded  as  required 
in  case  of  the  original  articles.  §  1951.  Every  such  corporation  may  hold  any 
property  necessary  for  its  business,  including  real  estate  and  patent  rights,  and 
such  other  property  as  may  be  taken  in  payment  of  or  as  security  for  debts  due 
to  it  §  1953.  The  statements  and  books  shall  be  kept  in  the  town  where  the  cor- 
poratipn  is  located,  and  shall  at  all  reasonable  times  be  open  for  the  inspection  of 
any  stockholder ;  and  at  least  once  a  year  a  true  statement  of  accounts  shall  be 
exhibited  to  stockholders.  §  1953.  The  capital  and  the  number  and  par  value  of 
the  shares  may  be  increased  or  reduced  at  a  special  meeting  by  a  two-thirds  vote- 
of  the  stock.    Certificates  of  such  increase  or  reduction  must  be  recorded  and 

'  The  acts  of  the  1  egislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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published  as  required  in  case  of  the  original  articles,  the  publication  to  be  for  two 
successive  weeks.  In  case  of  any  reduction  of  capital  which  will  i-ender  the  com- 
pany insolvent,  "  the  stockholders  assenting  thereto  shall  be  jointly  and  severally 
liable  for  all  debts  of  the  corporation  existing  at  the  time  of  such  reduction,  after 
judgment  obtained  against  the  latter  and  a  return  of  execution  unsatisfied." 
§  1954.  Twenty  per  cent  of  the  increase  must  be  paid  in  in  cash,  or  by  surplus 
earnings,  before  any  record  shall  be  allowed  in  the  office  of  the  seci-etary  of  state. 
§  1955,  Am'd  Laws  1889,  ch.  64.  The  president  and  treasurer  shall  make  an  an- 
nual report  §  1956,  Am'd  Laws  1889,  ch.  65.  The  place  of  business  may  be  re- 
moved. §  1957.  If  the  directors  shall  knowingly  pay  any  dividends  when  the 
corporation  is  insolvent,  or  which  would  render  it  insolvent,  those  directors  assent- 
ing thereto  shall  be  "  jointly  and  severally  liable  for  debts  due  at  the  time  of  the 
declaration  or  payment"  §  1958.  All  officers  of  such  corporation  who  intention- 
ally fail  to  perform  any  of  the  duties  required  by  law  shall  be  "  jointly  and  sever- 
ally liable  for  all  its  debts  contracted  during  the  period  of  such  failure."  §  1959. 
Stock  shall  be  transferred  only  on  the  books,  in  the  form  prescribed  by  the  by-laws. 
The  corporation  shall  have  a  lien  "  upon  all  the  stock  owned  by  any  person  or 
estate  therein  for  all  individual,  joint  and  partnership  debts  due  it  from  him  or 
such  estate,  and  for  any  contingent  liability  to  it  as  indorser,  acceptor,  guarantor 
or  surety  upon  any  negotiable  or  commercial  paper."  §  1960.  The  equity  of  re- 
demption in  pledged  stock  may  be  sold  by  the  corporation  to  satisfy  a  debt  §  1963. 
The  superior  court  may  decree  a  dissolution,  upon  good  cause,  on  the  petition  of 
one-third  of  the  stock ;  provided,  that  no  limitation  for  the  presenting  of  claims 
of  creditors  shall  be  less  than  four  months,  and  that  the  court  may,  in  lieu  of  de- 
creeing dissolution,  order  the  receiver  to  sell  the  property  and  franchises.  The 
purchasers  at  such  a  sale  shall  succeed  to  all  the  rights  and  privileges  of  the  cor- 
poration, and  may  reorganize  the  same,  under  the  direction  of  the  court  §  1965, 
Am'd  Laws  1893,  ch.  112.  Whenever  the  corporation  votes  to  wind  up  its  affairs 
and  dispose  of  its  property,  the  superior  court  may  order  the  property  to  be  sold 
at  public  auction  uppn  the  petition  of  one-sixth  of  the  stock.  §  1966.  The  cor- 
poration may  be  dissolved  upon  the  request  of  any  stockholder  or  creditor,  after 
failure  for  two  successive  years  to  make  the  requii-ed  annual  reports.  §  1967.  The 
fee  of  the  secretary  of  state  for  filing  and  recording  each  certificate  is  |1. 
For  regulation  of  fire  insurance  companies,  see  Laws  1893,  chs.  7,  60,  203. 
For  street  railways,  see  Laws  1893,  ch.  169.  < 

Railroads.—  Twenty-five  or  more  may  incorporate.  §  3433.  The  articles  shall 
state  (1)  the  corporate  name ;  (2)  the  location  of  the  principal  office  (which  shall 
be  and  continue  in  the  state) ;  (3)  the  termini,  and  the  towns  through  which  the 
line  will  run ;  (4)  the  length  of  the  road,  as  near  as  may  be ;  (5)  the  amount  of  the 
capital^stock  (which  ajiall  not  be  less  than  $10,000  for  each  mile  of  road) ;  (6)  the 
names  and  residences  of  not  less  than  nine  directors,  to  be  chosen  by  the  original 
subscribers,  and  a  majority  of  whom  shall  always  be  residents  of  the  state.  The 
amount  of  the  funded  and  floating  debt  shall  at  no  time  exceed  the  cash  paid  in 
on  the  capital  stock,  g  3434.  The  shares  shall  be  of  the  value  of  $100  each,  and 
each  subscriber  shall  state  how  many  shares  he  will  take.  When  the  articles  are 
filed  with  the  secretary  of  state,  the  incorporation  is  complete.  §  3485.  The  arti- 
cles shall  not  be  filed  unless  accompanied  by  a  report  of  a  skilful  engineer  as  to 
the  feasibility  of  the  route  and  an  estimate  of  the  cost  of  construction  ;  nor  until 
at  least  $5,000  of  stock  for  each  mile  has  been  subscribed  and  ten  per  cent  thereof 
paid  in  casli.  §  3486.  No  subscription  shall  be  taken  without  a  payment  of  ten 
per  cent  thereof.  Construction  shall  not  be  begun  until  at  least  $10,000  per  mile 
is  subscribed.  •  §  3437.  Real  estate  necessary  for  the  purposes  of  the  organization 
may  be  held.  §  3438.  The  corporate  powers  shall  cease  unless  construction  is 
begun  and  ten  per  cent  of  the  subscribed  capital  expended  in  two  years  from  fil- 
ing the  articles,  and  the  road  finished  in  five  years,  but  the  railroad  commission 
shall,  in  either  case,  extend  the  time  two  years,  if  the  company  has  been  hindered 
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by  litigation  or  opposition.  §  3440.  As  to  the  construction  of  railroad  bridges 
across  navigable  streams,  see  §  3441.  No  other  railroad  company  shall,  directly 
or  indirectly,  subscribe  for,  take  or  hold  any  stock  or  bonds  of  any  i-ai1road  com- 
pany formed  under  this  act,  unless  specially  authorized  by  the  legislature.  §  3442. 
Any  domestic  company  formed  to  build  and  operate  a  road  extending  to  or  be- 
yond the  state  line  may  consolidate  its  capital  stock,  franchises  and  property  with 
those  of  any  other  company,  whose  line,  built  or  to  be  built,  is  wholly  outside  the 
state,  to  form  a  continuous  line  to  a  point  in  the  adjoining  state ;  provided  the 
aggregate  outstanding  bonds  of  the  companies  do  not  exceed  one-half  of  what 
has  been  actually  expended  upon  the  consolidating  railroads.  No  competing  or 
parallellines  shall  consolidate.  §8443.  The  respective  boards  of  directors  shall 
make  an  agi'eement  under  the  corporate  seals,  prescribing,  among  other  things, 
the  number  and  names  of  directors,  and  other  officers ;  the  number  of  shares  and 
the  par  value  of  each ;  thd  manner  of  converting  the  capital  stock  of  the  old 
companies  into  that  of  the  new.  The  capital  stock  shall  not  exceed  the  sum  of 
the  capital  stock  of  the  consolidating  companies,  or  the  par  value  thereof,  "  nor 
shall  any  bonds  or  other  evidences  of  debt  be  issued  for  a  consideration  for,  or  in 
connection  with,  such  consolidation."  §  3444.  If  such  agreement  is  adopted  by 
a  two-thirds  stock  vote  of  the  respective  companies  at  special  meetings,  the  same 
shall  be  filed  with  the  secretary  of  state  and  have  full  foi-ce  according  to  the  terms 
and  conditions  thereof.  §  3445.  The  consolidated  company  shall  have  all  the 
rights  and  liabilities  of  the  old  companies,  but  the  consolidation  shall  not  confer 
upon  any  company  any  privilege  not  granted  to  all  companies  of  the  state  under 
this  act.  §  3446.  Said  consolidated  company  may  issue  bonds,  "  and  secure  the 
same  by  a  mortgage  of  its  entire  franchise  and  property,  both  within  and  without 
the  state,  existing  or  to  be  acquired,  or  any  part  thereof,  to  one  or  more  trustees, 
to  be  nominated  by  said  company  and  approved  by  the  governor  of  this  state." 
The  mortgage  may  provide  for  a  foreclosure  or  sale  of  the  entire  consolidated 
road  and  franchises.  §  3447.  The  provisions  of  section  3570  shall  apply  to  such 
bonds  and  mortgage.  §  3448.  Such  consolidated  company  may  sue  and  be  sued 
in  any  county  in  the  state  cut  by  its  line.  At  least  six  directors  shall  be  residents 
of  the  state.  §  3449.  A  written  application  must  be  made  to  the  railroad  com- 
missioners for  any  increase  of  capital  stock.  §  3450.  Only  the  commissioners  can 
authorize  such  increase.  §  3453.  This  chapter  shall  not  be  construed  to  authorize 
the  construction  of  a  horse  railroad ;  "or  the  taking  or  using  the  track,  wharves, 
depot  or  depot  grounds  of  any  other  company  without  its  consent,  except  for  the 
purpose  of  crossing  or  connection."  §  3453.  Each  share  has  one  vote.  §  3456. 
No  person  shall  vote  at  a  stockholders'  meeting  of  a  railroad  company  by  virtue 
of  a  power  of  attorney  not  executed  within  one  year  next  before  the  meeting,  nor 
shall  such  power  be  used  at  more  than  one  annual  meeting.  §  1937.  The  company 
may  prohibit  the  officers  from  voting  upon  any  stock  not  their  own.  §  3457.  Stock- 
holders in  arrears  for  assessments  or  instalments  shall  not  vote.  §  3458.  Every 
railroad  company,  before  applying  to  the  commissioners  for  their  approval  of  the 
location  of  the  road,  must  deposit  with  the  state  treasurer  eleven  dollars  per  mile 
of  the  pi'oposed  r6ad,  to  be  used  for  paying  the  expenses  and  salary  of  the  board. 
§  3459.  "  No  railroad  shall  lay  out  and  finally  locate  its  road  without  the  written 
approbation  of  the  location  "  by  the  said  commissioners.  §  3460.  The  commis- 
sioners have  power  to  regulate  all  matters  relating  to  the  construction  of  the 
road.  §§  3461-8500.  The  company  shall  be  liable  to  laborers  employed  by  con- 
tractors, if,  within  twenty  days  from  the  completion  of  their  labor,  such  laborers 
shall  notify  the  company's  treasurer  that  they  have  not  been  paid.  §  3470.  "  Any 
railroad  company  may  make  lawful  contracts  with  any  other  railroad  company 
with  whose  railway  its  tracks  may  connect  or  intersect  in  relation  to  its  business 
or  property,  and  may  take  a  lease  of  the  property  or  franchise  of,  or  lease  its 
property  or  franchises  to,  any  such  railway  company,"  and  may  construct  branches 
from  the  main  line  to  any  place  in  the  state.    §  3473.    No  lease  of  a  railroad  shall 
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I 
be  binding  for  more  than  a  year,  unless  approved  by  two-thirds  of  the  stock  of 
the  respective  companies  at  special  meetings.  §  3473.  All  conveyances  of  any 
interest  in  the  location  of  a  railroad,  to  be  used  for  railroad  purposes,  may,  and  if 
in  the  nature  of  a  lease  for  more  than  a  year  shall,  be  recorded  by  the  grantee  or 
lessee  in  the  office  of  the  secretary  of  state.  §  3474.  The  penalty  for  non-com- 
pliance with  the  orders  of  the  commissioners  is,  in  some  instances,  a  forfeiture  of 
$100  per  month,  in  other  cases  $100  for  each  offense.  §§  3485,  3494,  3496.  The 
commissioners  shall  regulate  the  running  of  trains,  the  carrying  of  freight  and 
passengers,  the  connections  with  other  roads,  and  the  general  conduct  of  the  road. 
§§  3523-3569.  Every  railroad  company  may  borrow  money,  and  may  secure  the 
repayment  of  the  same  by  its  bonds.  Such  bonds  must  be  registered  in  the  ofiSce 
of  the  comptroller  of  the  state.  No  bonds  shall  be  issued  of  a  less  denomination 
than  |100,  nor  shall  any  company  have  bonds  outstanding  at  any  one  time  to.  a 
greater  amount  than  one-half  the  actual  cost  of  construction  of  the  road,  or  one- 
half  the  amount  actually  expended  upon  the  road.  "  Such  company  may  dispose 
of  its  bonds  aa  shall  be  authorized  by  its  stockholders."  §  3570.  Said  bonds  may 
be  secured  by  a  mortgage  of  any  or  all  of  the  corporate  property.  §  3571.  When 
any  trustee,  to  whom  railroad  property  has  been  mortgaged  for  the  security  of 
creditors,  shall  have  taken  possession  of  such  property,  he  shall  operate  the  rail- 
road for  the  benefit  of  such  creditors,  and  shall  not  be  personally  liable,  except 
for  wilful  mismanagement.  §  3574.  Such  trustee  may,  in  his  discretion,  bring 
an  action  to  foreclose  such  mortgage.  §  3576.  If  a  trustee  neglects  his  duty,  any 
creditor  may  apply  to  the  superior  court  for^his  removal.    §  3577. 

Annual  returns,  for  which  a  blank  is  furnished,  must  be  made  to  the  commis- 
sioners, and  for  failure  to  make  such  report  the  company  shall  forfeit  $35  for  each 
day's  delay.  The  books  shall  always  be  open  for  the  inspection  of  a  legislative 
committee.  §§  3586-3590.  For  the  further  duties  of  the  commissioners  see 
g§  3413-3433. 

Any  railroad  company  must  apply  to  a  judge  of  the  superior  court  for  a  proper 
appraisal,  before  taking  possession  of  any  highway  or  private  road.  Laws  1889, 
ch.  170.  Eailroads  shall  not  furnish  to  members,  or  members-elect,  of  the  legis- 
lature, any  free  transportation  or  reduced  rate.    Laws  1889,  ch.  198. 

Every  railroad  company  guarantying  the  payment  of  the  principal  or  interest 
of  any  bonds,  or  dividend  on  any  stock,  of  another  corporation,  shall  cause  such 
bonds  and  the  certificates  for  such  stock  to  be  registered  with  the  comptroller, 
and  a  "  certficate  thereof  "  shall  appear  on  the  face  of  such  bonds  and  certificates 
of  stock.  "  And  the  comptroller  shall  cancel  any  bonda^nd  certificates  of  stock 
so  registered  which  may  be  brought  to  him  for  that  purpose."  But  bonds  or 
stock  shall  not  be  guarantied  to  an  amount  which,  together  with  the  outstanding 
bonds  of  the  guarantying  company,  shall  exceed  one-half  the  actual  expenditure 
of  said  company  in  constructing  its  road.    Laws  1889,  oh.  318. 

Conditional  sales  of  equipment  or  rolling-stock  are  provided  for.  Laws  1893, 
ch.  119. 

General  provisions. —  The  name  of  the  corporation  must  indicate  that  it  is  a 
corpoi'ation.  §  1905.  Where  no  other  provision  is  specially  made,  the  corporation 
may  receive,  purchase,  hold,  sell  and  convey  real  and  personal  estate  for  corpo- 
rate purposes,  not  exceeding  the  limits  of  the  charter;  "elect  in  such  manner  as 
it  may  determine  all  necessary  officers,  fix  their  compensation,  and  define  their 
duties  and  obligations ; "  and  make  by-laws.  §  1906.  Any  charter  shall  become 
void  unless  a  bona  fide  organization  takes  place  within  two  years  from  the  ap- 
proval of  the  charter,  and  a  sworn  certificate  thereof  is  filed  with  the  secretary  of 
state.  S5 1910.  When  any  amendment  or  alteration  of  a  charter  is  made,  unless 
otherwise  provided  in  the  resolution  making  the  same,  it  shall  not  become  opera- 
tive unless  accepted  by  the  corporation  at  a  special  meeting  held  within  six 
months  and  a  copy  of  such  acceptance  filed  with  the  secretaiy  of  state.  Such 
acceptance  shall  operate  to  make  the  original  charter,  and  all  alterations  and 
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amendments  of  the  same,  subject  to  alteration,  amendment,  or  repeal,  at  the 
pleasure  of  the  legislature.  §  1911.  Upon  failure  to  hold  the  annual  meeting,  if 
no  provision  for  such  contingency  is  made  in  the  charter  or  articles,  not  less  than 
one-fourth  of  the  stockholders,  holding  one-third  of  the  capital  stock,  may,  upon 
the.refusal  of  the  president,  vice-president  or  directors  to  call  a  special  meeting, 
issue  a  call  for  such  meeting,  g  1920.  When  not  otherwise  provided  in  the 
charter,  stock  shall  be  personalty,  and  be  transferred  only  on  the  corporate  books, 
iu  such  form  as  the  directors  may  prescribe ;  and  the  corporation  shall  always 
have  a  lien  upon  all  stock  owned  by  any  person  for  all  debts  due  it  from  him. 
§  1923.  Shares  may  be  pledged  by  erecuting  and  delivering  a  power  of  attorney 
for  its  transfer,  with  the  certificate  of  stock  therein  mentioned,  to  the  party  to 
whom  the  pledge  is  made ;  but  such  pledge  shall  not  be  effectual  to  hold  stock 
against  any  one  but  the  pledgor,  his  executors  and  administratora,  unless  there  is 
an  actual  transfer,  and  a  record  of  the  power  of  attorney  with  the  corporation. 
g  1924  Each  share  has  one  vote,  in  person  or  by  proxy.  g§  1925,  1926.  The 
directoi'S  may  call  in  subscriptions  by  instalments,  in  such  proportion  and  at  such 
times  and  places  as  they  think  proper,  and  upon  such  notice  as  they  deem'reason- 
able,  if  the  by-laws  do  not  prescribe  the  notice.  §  1929.  Taxes  imposed  by  a  cor- 
poration upon  its  shares  may  be  collected  by  levy  and  execution  under  the  war- 
rant of  a  justice  of  the  peace.  §  1930.  No  annual  dividend  shall  exceed  ten  per 
cent,  until  the  surplus  fund  equals  twenty  per  cent.  §  1931.  No  dividend  shall 
be  declared  while  the  capital  is  impaired,  and  all  oflScers  kno^pingly  voting  in 
favor  of  such  dividend  shall  be  "  jointly  and  severally  liable,  in  an  action  on  this  , 
statute,"  for  all  losses  resulting  therefrom,  and  be  guilty  of  a  misdemeanor. 
§  1932.  When  the  capital  stock  of  any  specially  chartered  corporation,  whose 
stock  has  beeil  fully  paid  in,  shall  become  impaired,  the  capital,  and  the  par  value 
of  the  shares,  may  be  reduced  to  an  amount  justified  by  its  assets :  but  no  assets 
shall  be  distributed  before  such  reduction,  and  no  reduction  be  made  without  the 
vot-e  of  the  stockholders,  approved  by  a  vote  of  two-thirds  of  the  directors,  a  copy 
of  which  shall  be  filed  with  the  secretary  of  state.  §  1933.  Corporations  are 
authorized  to  divide  a  portion  of  their  profits  among  employees.  §§  1935, 1936. 
Corporations  not  required  to  report  to  some  state  oflSoer  shall,  annually,  make  a 
detailed  sworn  return  to  the  town  clerk.  §  1937.  Intentional  neglect,  or  refusal, 
to  comply  with  the  last  section  renders  an  officer  "liable  for  all  the  debts  of  said 
corporation  contracted  during  the  period  of  such  neglect,"  provided  action  is 
brought  within  three  years  after  the  debts  are  due.  §  1938.  Any  secretary  refus- 
ing to  give  to  creditors  of  stockholders,  or  their  attorneys,  information  as  to  stock- 
holders, shall  forfeit  $100  to  any  person  prosecuting  therefor.  §  1939.  The 
superior  court  may  order  a  dissolution  and  appoint  receivers  when  the  stock- 
holdei-s  have  voted  to  wind  up  the  corporate  affairs.  §§  1942, 1943.  Any  stock- 
holder may  apply  for  a  writ  of  mandamus  to  compel  a  corporation  to  obey  the 
statutes.  §  1296.  Dividends  on  stock  held  in  trust  shall  go  to  the  remainder- 
man. Laws  1889,  ch.  72.  No  injunction  against  voting  shall  be  granted  within 
ten  days  prior  to  a  stockholders'  meeting,  except  to  restrain  voting  on  matters 
others  than  the  organization  and  adjournment  of  the  meeting.    Laws  1889,  ch.  89. 

Any  corporation,  "  not  engaged  in  the  business  of  either  trust,  insurance,  buying 
or  selling  of  real  estate,  or  banking  or  trading  in  bonds,  notes,  or  other  evidences 
of  indebtedness,"  which  has  the  power  to  increase  its  capital  stock,  may  increase 
the  same  by  the  issue  of  preferred  stock,  which  shall  be  entitled  to  dividends  of  an 
agreed  amount,  before  any  dividends  are  declared  upon  the  stock  already  issued. 
The  issue  must  be  authorized  by  a  two-thirUs  stock  vote,  which  vote  shall  deter- 
mine the  amount  the  number  of  shares,  the  dividend,  and  whether  the  same  shall 
be  cumulative  or  not  Before  the  stock  is  issued,  a  majority  of  the  directors  shall 
sign  a  certificate  setting  forth  the  facts,  and  file  the  same  with  the  secretary  of 
state.     The  articles  of  association  may  provide  for  the  issue  of  preferred  stock. 

"Any  joint-stock  corporation  uniting  with  any  other  corporation  may  change 
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the  whole  or  any  part  of  its  stock  into  preferred  stock  by  a  two-thirds  vote,  as 
aforesaid,  and  increase  its  capital  by  the  issue  of  common  stock,  upon  filing  the 
■certificate  thereof  required  by  law."    Laws  1893,  ch.  102. 

Taxation.— "The  whole  property,  of  every  corporation  in  this  state,  whose 
stock  is  not  by  lav/  liable  to  taxation,  and  which  is  not  required  to  pay  a  direct 
tax  to  the  stock  in  lieu  of  other  taxes,  and  whose  property  is  not  by  law  expressly 
exempt  from  taxation,"  shall  be  taxed  like  the  property  of  individuals.'  g  3833. 
Eeal  estate  not  required  for  the  corporate  business  shall  be  taxed  according  to  the 
last  section,  unless  specially  exempted.  §  3833.  The  real  estate  is  taxed  in  the 
town  in  which  it  lies,  the  personalty  in  the  town,  or  towns,  where  the  business  es- 
tablishments are  located.  Stockholders  are  exempt  if  all  the  corporate  property  is 
taxed.  §  3834  .  The  cashiers  or  secretaries  must,  under  penalty  of  forfeiting  $50 
to  the  town,  send  to  the  town  assessors  the  names  of  the  stockholders  residing  in 
their  respective  towns,  giving  the  number  of  shares  owned  by  each,  and  its  market 
value.  §  3837.  Transfers  to  avoid  the  tax,  or  giving  a  false  residence,  submits 
the  ofiEender  to  a  penalty  of  one  per  cent  of  the  value  of  the  stock  transferred. 
§§  3839,  3840.  The  cashier  or  secretary  of  each  corporation  "  whose  stock  is  liable 
to  taxation,  and  not  otherwise  taxed  by  the  provisions  of  this  title,"  shall  deliver 
to  the  comptroller  a  sworn  list  of  all  the  stockholders  residing  without  the  state, 
with  the  number  and  market  value  of  the  shares  of  each,  and  shall  pay  to  the 
state  a  tax  of  one  per  cent,  of  such  value,  for  which  payment  the  corporation  shall 
have  a  lien  on  the  stock  so  taxed.  An  olHcer  shall  forfeit  $100  for  failure  herein, 
and  pay  the  tax  besides.  §§  3916,  3917.  The  secretary  or  treasurer  of  every  rail- 
road corporation  shall  make  to  the  comptroller  a  full  return  of  the  condition  of 
the  company,  the  details  of  which  return  are  prescribed  herein.  §  3919.  The 
■company  shall  annually  pay  to  the  state  one  per  cent  of  the  valuation  of  its  stock, 
as  furnished  by  the  state  board,  and  one  per  cent  of  the  par  value  of  "  such  funded 
and  floating  indebtedness,  as  required  to  be  contained  in  said  statement,"  as  valued 
by  the  state  board,  "after  deducting  from  such  valuations  the  amount  of  any 
bonds  or  other  obligations  of  said  company,  or  of  their  market  value,  if  below  par, 
■which  may  be  held  in  trust  for  said  company  as  a  part  of  any  sinking  fund  be- 
longing to  it,"  and  also  deducting  the  taxes  paid  during  the  year  on  any  corporate 
realty  not  used  for  I'ailroad  pui-poses.  This  tax  shall  be  in  lieu  of  all  other  taxes. 
§  3920.  When  only  a  portion  of  the  road  is  in  the  state  the  tax  shall  be  "  one  per  ' 
■cent  on  such  proportion  of  the  above-named  valuation  as  the  length  of  its  road 
lying  in  this  state  bears  to  the  entire  length  of  said  road."  No  branch,  which  the 
state  board  determines  to  be  of  less  value  per  mile  than  one-fourth  of  the  average 
value  per  mile  of  the  trunk  line,  shall  be  included ;  but  such  branch  shall  pay  one 
per  cent  on  its  true  value.  §  3921.  Taxes  paid  by  a  lessee  may  be  deducted  from 
payments  due  the  lessor.  §  3923.  Every  railroad  company  which  holds,  by  lease 
or  otherwise,  a  road  in  another  state,  not  a  part  of  its  own  road,  is  allowed  a  de- 
duction from  its  funded  and  floating  debt  and  stock  of  the  funded  and  floating 
•debt  occasioned  by,  or  the  stock  issued  for  aid  in,  the  construction  or  permanent 
improvement  of  such  road  in  another  state,  or  for  the  purchase  of  equipment  for 
exclusive  use  thereon.  §  3923.  Mortgagees  or  trustees  in  possession  shall  report, 
annually,  to  the  comptroller  the  value  of  the  road  and  pay  the  taxes.  §§  3924-25. 
Express  companies  pay  two  per  cent  on  the  gross  amount  of  express  charges  paid 
to  them  in  the  state,  or,  if  they  fail  to  make  returns,  $10,000  will  be  accepted  in 
lieu  of  all  taxes.  §  3928.  Special  provisions  are  made  for  taxing  different  kinds 
of  insurance  companies.  g§  3933-3942.  As  to  the  manner  of  determining  the 
market  value  of  railroad  stock,  see  §  3931.  In  listing  returns,  railroad  companies 
•are  to  give  the  market  value  of  their  funded  and  floating  indebtedness,  if  the  same 
is  below  par.  §  3919.  Bonds  issued  by,  or  loans  made  to,  foreign  railroad  com- 
panies are  taxed,  when  such  bonds  are  owned,  or  loans  made,  by  residents  of  Con- 
necticut §  3830.  Every  joint-stock  company  pays  $1  for  recording  each  cer- 
tificate required.    §  1968.     No  application  for  a  charter  for  a  company  authorized 
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and  intending  to  have  its  principal  business  without  the  state  will  be  entertained 
until  $100  is  paid,  g  1913.  No  such  corporation  shall  commence  business  until  it 
has  paid  to  the  state  from  $100  to  $5,000,  as  determined  by  the  state  board,  g  1913. 
The  corporations  mentioned  in  section  1913,  having  a  special  charter  from  the 
legislature,  shall  pay  $100  to  $5,000  before  making  any  increase  of  capital  author- 
ized by  the  legislature.  §  1914,  Repealed  Laws  1889,  ch.  304.  The  charier  shall 
not  issue  until  the  payment  required  by  sections  1918  and  1913  have  been  made. 
§  1915.  Payments  made  under  the  above  provisions  are  in  lieu  of  all  other  tax 
upon  the  franchise  of  the  corporation,  but  not  in  lieu  of  any  tax  on  the  corporate 
property,  or  on  the  shares  held  by  individual  stockholders  residing  in  the  state, 
g  1916.  Telegraph  and  telephone  companies  are  specially  taxed.  Laws  1889, 
ch.  178. 

g  941.  DELAWARE:  1  Constitutional  provisions. —  No  act  of  incorpora- 
tion shall  be  enacted  "  without  the  concurrence  by  two-thirds  of  each  branch  of 
the  legislature,  and  with  a  reserved  power  of  revocation  by  the  legislature ;  "  and 
no  such  act  shall  continue  in  force  for  more  than  twenty  years,  "  without  the  re- 
enactment  of  the  legislature,  unless  it  be  an  incorporation  for  public  improve- 
ment." Constitution  of  1831,  art  2,  g  17.  An  amendment  was  ratified  in  1875 
authorizing  the  legislature  to  enact  a  general  incorporation  act  "for  religious, 
charitable,  literary  or  manufacturing  purposes,  or  for  the  preservation  of  animal 
and  vegetable  food,  or  as  building  and  loan  associations,  or  for  draining  low 
lands."  Ch,  1,  L.  1875.  Under  this  amendment  such  an  act  was  passed,  L.  1875, 
ch.  119,  but  it  was  repealed  and  another  substituted  by  ch.  147,  L.  1883.  A  substi- 
tuted amendment  was  proposed  by  ch.  1,  L.  1883,  which  should  extend  the  power 
to  include  all  municipal  and  private  corporations,  excepting  railroad  and  canal 
companies.  ' 

Manufacturing  corporations.—  Three  or  more  may  incorporate.  Laws  of 
1883,  ch.  147,  g  10.  The  charter  must  set  forth  (1)  the  corporate  name ;  (2)  the  ob- 
ject and  the  location  of  the  principal  place  of  business ;  (3)  "  the  amount  of  capital 
stock,  the  number  and  par  value  of  shares,  and  the  amount  to  be  paid  in  before 
commencing  business,  which  shall  not  be  less  than  ten  per  cent  of  the  whole 
capital ; "  (4)  the  names  and  residences  of  the  original  subscribers ;  (5)  the  dates  of 
commencing  and  terminating  business,  the  period  to  be  limited  to  twenty  years ; 
and  (6)  "  the  value  of  the  real  and  personal  estate  of  which  the  corporation  may 
become  seized  and  possessed."  "  The  certificate  may  also  contain  any  liti^itation 
upon  the  powers  of  the  corporation,  the  directors  and  the  stockholders,  .  .  . 
provided  such  limitation  does  not  attempt  to  exempt  the  corporation,  the  directors 
or  the  stockholders  from  performance  of  any  duty  "  imposed  by  law.  The  certifi- 
cate must  be  signed  and  acknowledged  by  a  majority  of  the  original  corporators. 
Amendments  must  be  made  by  a  supplementary  certificate,  presented  and  filed  in 
the  same  manner  in  every  respect  as  is  provided  in  case  of  the  original  certificate, 
g  11.  The  certificate,  after  acknowledgment,  must  be  presented  to  the  associate 
judge  of  the  county,  after  notice  of  the  intention  to  incorporate  has  been  published 
"  daily  (if  there  be  a  daily  paper  published  in  the  county)  in  two  newspapers  of  the 
county  for  at  least  ten  days  immediately  prior  to  the  application.  If  there  is  no 
daily  paper  in  the  county,  then  for  three  successive  issues."  The  judge,  if  he  al- 
lows the  application,  causes  the  certificate  to  be  filed  with  the  secretary  of  state. 
A  majority  of  the  corporators  must  be  residents  of  the  state.  §  12.  Upon  the  fil- 
ing and  recording  of  the  certificate  as  aforesaid,  the  incorporation  is  complete. 
But  power  is  reserved  to  the  legislature  to  repeal  or  amend  the  charter  at  pleasure, 
g  14.  Any  company  thus  organized  may  carry  on  part  of  its  business  out  of  the 
state,  and  have  one  or  more  offices  out  of  the  state,  and  may  hold  and  convey  real 
and  personal  estate  out  of  the  state,  as  if  the  same  were  in  the  state,  provided  the 
certificate  of  organization  shall  stale  as  nearly  as  possible  what  portion  of  the 

■  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1891  are  included  in  this  synopsis. 
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business  is  to  be  done  oxitside  of  the  state,  and  at  what  places  such  portion  of  the 
business  is  to  be  transacted.  §  16.  There  shall  be  at  least  three  directors,  and  all  di- 
rectors must  be  stockholdei's.  Vacancies  in  any  oflSce  may  be  filled  as  provided 
in  the  by-laws.  §  17.  The  by-laws  may  determine  what  number  of  shares  shall 
be  entitled  to  a  vote,  what  number  of  stockholders  must  attend  a  meeting,  and 
what  number  of  shares  shall  constitute  a  quorum.  Any  stockholder  may  vote  by 
proxy,  authorized  in  writing.  Unless  all  the  corporators  agree  upon  a  time  of 
holding  the  first  meeting,  a  notice  signed  by  a  majority  of  them  must  be  published, 
or  a  personal  notice  must  be  served  on  all  the  parties  named  in  the  certificate. 
Every  such  company  may,  at  a  meeting  called  for  the  purpose,  increase  its  capital, 
and  the  number  of  shares,  to  the  amount  named  in  the  original  certificate.  All 
shares  are  deemed  personalty,  and  may  be  transferred  on  the  books  in  such  man- 
ner as  the  by-laws  provide.  When  stock  is  transferred  as  collateral  security  such 
fact  must  be  mentioned  in  the  entry  of  the  transfer.  If  more  capital  is  ordered, 
two-thirds  in  interest  must  make  and  present  a  certificate  as  provided  in  case  of 
the  original  certificate.  §  18.  Two-thirds  in  interest  may  direct  the  directors  to 
assess  upon  each  share,  from  time  to  time,  an  amount  not  exceeding  in  the  ag- 
gregate the  par  value  as  named  in  the  certificate.  §  19.  When  the  last  instalment 
of  the  capital  limited  in  the  charter  shall  have  been  paid  in,  or  when  an  increase 
of  capital  stock  has  been  made,  the  president,  secretary  and  treasurer  and  a  ma- 
jority of  the  directors  must  make  a  certificate  of  the  fact  and  cause  the  same  to 
be  recorded  with  the  i-ecorder  of  deeds  of  the  county.  For  failure  therein  such 
oflScers  are,  after  thirty  days  from  a  written  request  by  a  creditor  or  stockholder, 
jointly  and  severally  liable  for  debts  "  contracted  before  such  certificate  shall  be 
recorded."  §  20.  After  the  first  election  of  directors,  no  stock  shall  be  voted  at 
any  election  which  shall  have  been  transferred  on  the  books  within  twenty  days 
next  preceding  such  election.  A  list  of  stockholders  entitled  to  vote  must  be  pre- 
pared for  the  inspection  of  stockholders  ten  days  before  any  election.  §  28. 
Guardians,  executors,  etc.,  may  vote  the  stock  they  represent  in  person  or  by 
proxy.  If  any  corporation  purchase  any  of  its  own  stock,  such  stock  cannot  be 
voted  at  any  election  for  directors.  §  23.  The  superior  court  has  jurisdiction  in 
the  matter  of  complaints  as  to  elections  and  may  order  new  elections.  §  24.  The 
associate  judge  resident  in  the  county  may  punish  as  for  contempt  of  court  the 
directors  who  refuse  to  obey  an  order  for  an  election.  If  an  election  goes  over 
and  is  held  later,  only  those  may  vote  who  were  entitled  to  vote  at  the  i-egular 
time.  §  25.  The  judge  may  summarily  order  an  election  at  the  request  of  a  stock- 
holder. Id.  No  by-laws  regulating  the  election  of  officers  shall  be  valid  unless 
made  thirty  days  before  the  election,  and  for  that  time  subject  to  the  inspection  of 
stockholders.  §  36.  All  meetings  of  stockholders  must  be  within  the  state,  at 
the  principal  place  of  business.  The  directors  may  hold  meetings,  have  an  office, 
and  keep  books  (except  stock  and  transfer  books)  outside  of  the  state  if  the  by- 
laws so  provide.  But  the  company  must  always  keep  a  principal  office  or  place 
of  business  within  the  state,  and  have  an  agent  in  chai'ge  thereof,  wherein  must 
be  kept  the  stock  and  transfer  books  for  the  inspection  of  those  interested.  The 
chancellor  or  superior  court  may,  upon  proper  cause  shown,  order  all  books  to  b& 
brought  within  the  state,  to  be  kept  at  such  place  and  for  such  time  as  the  chan- 
cellor or  court  may  think  proper,  under  penalty  of  the  forfeiture  of  the  charter. 
For  disobedience  of  the  order  the  officers  may  be  punished  as  for  contempt  of 
court  §  27.  When  a  legal  meeting  cannot  be  called,  three  stockholders  may, 
after  a  ten  days'  notice  in  the  county  newspaper,  call  a  meeting,  and  if  no  regular 
officers  ai'e  present  they  may  elect  such.  §  28.  Loans  of  money  to  stockholders 
are  prohibited,  and  the  officers  making  such  loans  shall  be  liable  for  all  debts  con- 
tracted before  the  repayment  of  the  loan.  Nothing  but  money  shall  be  considered 
as  payment  for  capital  "  except  as  hereinafter  provided  for  the  purchase  of  prop- 
erty." §  29.  The  directors  may  purchase  mines,  manufactories  or  other  property 
necessary  for  their  business,  and  may  issue  stock  therefor.    The  stock  so  issued 
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shall  be  considered  full-paid  stock.  §  30.  Officers  issuing  false  certificates  or  no- 
tices are  held  liable  for  all  debts  contracted  during  their  term  of  office.  §  31. 
Upon  dissolution,  the  directors  and  president  are  made  trustees  of  the  corporation 
for  settling  up  all  its  business.  §  33.  Upon  dissolution,  the  corporate  existence  is 
continued  for  settling  up  the  business.  §  34.  The  chancellor  may  appoint  receivers 
instead  of  the  trustees  aforesaid.  §  35.  In  case  of  the  insolvency  of  any  corporation, 
all  the  employees  of  such  corporation' shall  have  a  first  lien  on  the  assets  for  one 
month's  wages.  On  final  dissolution  all  property  not  disposed  of  shall  vest  in  the 
stockholders,  to  be  held  by  them  as  tenants  in  common.  §  39.  Any  officer  or 
stockholder  who  shall  pay  any  debt  of  the  company  for  which  he  is  made  liable 
may  recover  the  same  from  the  company,  but  the  property  only  of  the  company 
is  liable  to  be  taken  in  such  action.  §  42.  The  period  of  corporate  existence  may 
be  extended,  not  more  than  twenty  years,  by  filing  a  certificate  declaring  a  desire 
for  such  extension.  §  44.  Any  corporation  may  "hold,  purchase  and  convey  such 
real  and  personal  estate  as  the  purposes  of  the  corporation  shall  require,  not  ex- 
ceeding the  amount  limited  in  its  charter,"  and  such  other  real  estate  as  may  have 
been  mortgaged  to  it  by  way  of  security,  or  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  its  dealings,  or  purchased  upon  judgments  obtained  for 
such  debts,  and  may  mortgage  any  such  real  and  personal  estate  with  its  fran- 
chises. §  1.  Penalties  for  breach  of  the  by-laws  shall  not  exceed  $30.  Id.  When 
the  whole  capital  has  not  been  paid  in,  the  stockholders  are  bound  to  pay  their 
proportionate  share  of  the  deficiency.    §  4. 

As  to  the  appointment  of  receivers  for  insolvent  corporation,  see  Laws  1891, 
p.  859. 

Kailroads. —  There  is  no  general  incorporating  act 

Taxation. —  Every  person  or  corporation  transporting  passengers  shall  pay  ten 
cents  monthly  for  every  passenger  carried  during  that  month.  Failure  therein 
on  the  part  of  a  corporation  will  work  a  revocation  of  the  charter.  Eev.  Code, 
1874,  p.  29.  In  lieu  of  the  above  tax  any  railroad  may  pay  to  the  state  treasurer 
a  gross  annual  sum,  which  shall  be  such  a  part  of  its  gross  receipts  from  passen- 
ger business  as  $13,000  is  of  the  like  receipts  of  the  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Company,  p.  31.  Railroad  and  canal  companies  must  pay  an 
additional  tax  of  ten  per  cent  on  their  net  earnings  or  incoma  p.  41.  For  each 
locomotive  belonging  in  whole  or  in  part  to  such  company,  and  used  within  the 
state  at  any  time  during  the  year,  there  shall  be  paid  a  tax  of  $100 ;  for  each  pas- 
senger car  $25,  and  for  each  freight  car  $10.  There  shall  also  be  levied  upon  such 
companies  an  additional  tax  of  one-half  of  one  per  centum  upon  the  cash  value 
of  every  share  of  the  capital  stock,  p.  43.  The  owner  or  holder  of  shares  in  a 
banking  corporation  is  taxed  one-fourth  of  one  per  centum  on  the  cash  valuo 
thereof,  p.  45.  In  addition  to  all  other  taxes,  all  shares  or  stock  owned  by  resi- 
dent individuals  or  corporations  in  any  foreign  corporation,  "  and  all  investments 
in  public  loans  and  stocks  whatever  "  by  such  residents,  are  taxed,  p.  53.  Manu- 
facturing corpoi-ations  must  pay  a  license  fee  of  $5  and  a  tax  of  ten  per  centum 
on  the  annual  cost  value  of  their  products.  But  if  the  annual  cost  value  does  not 
exceed  $1,000  the  tax  is  $1  per  year,  provided  that  if.  the  aggregate  cost  value  is 
not  more  than  $500  the  product  shall  be  exempt  from  taxation  and  the  license  fee 
be  remitted,  p.  56.  On  certifying  any  charter,  or  renewal  thereof,  the  secretary 
of  state  shall  demand,  for  the  state,  $20  for  a  capital  exceeding  $50,000.  and  $10 
for  a  smaller  capital.  Laws  1883,  ch.  147,  §  46.  Several  special  acts  provide  for 
the  commutation  of  the  special  railroad  taxes  above  mentioned.  L.  1887,  ch.  7, 
and  ch.  241.  The  real  estate  of  railroad  companies,  other  than  the  realty  within 
the  limits  of  the  right  of  way,  is  taxed  for  county  and  municipal  purposes  in  the 
same  manner  as  like  property  of  individuals.  But  a  building  in  the'  right  of  way 
is  taxed.  L.  1887,  ch.  141.  Any  foreign  insurance  company  must  pay  a  license 
fee  of  $50  and  an  annual  tax  of  two  and  one-half  per  centum  on  all  premium  re- 
ceipts.   The  penalty  for  default  herein  is  the  forfeiture  of  the  right  to  do  business 
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in  the  state.  L.  1885,  ch.  433,  amending  ch.  117,  p.  31,  of  the  coda  Telegraph  and 
telephone  companies  are  taxed  annually  as  follows :  Sixty  cents  per  mile  for  the 
longest  wire  within  the  state,  thirty  cents  for  the  next  longest,  and  twenty  cents 
for  each  and  every  other  wire  within  the  state.  For  failure  to  make  proper  re^ 
turns  the  tax  is  increased  twenty-five  per  cent 

§943.  FLORIDA:!  Constitutional  provisions.— "No  tax  shall  be  levied 
for  the  benefit  of  any  chartered  company  of  the  state,  nor  for  paying  the  interest 
on  any  bonds  issued  by  such  chartered  companies,  or  by  counties,  or  by  corpora- 
tions, for  the  above-mentioned  purpose."  Constitution  of  1885,  art.  IX,  §  7.  The 
state  shall  not  pledge  its  credit  to,  nor  become  a  joint  owner  or  stockholder  in, 
any  company  or  corporation.  The  legislature  shall  not  authorize  any  public  cor- 
poi-ation  to  become  an  owner  in,  or  give  its  credit  to,  any  such  corporation.  Id., 
§  10.  The  property  of  all  corporations,  unless  held  for  charitable,  etc.,  purposes, 
shall  be  taxed.    Id.,  art  XVI,  §  16. 

The  compensation  for  property  taken  for  the  use  of  a  corporation  shall  be  irre- 
spective of  any  proposed  improvement  Tjy  the  corporation.  Id.,  §  39.  Free  passes 
,  to  members  of  the  legislature  or  to  salaried  state  officers  are  prohibited.    Id.,  §  31. 

Miscellaneous  corporations. — The  legislature  shall  provide  by  general  laws 
for  forming  corporations.  Digest  of  1881,  ch.  34,  §  1.  Any  number  may  incor- 
porate for  any  lawful  business,  g  3.  The  period  of  succession,  unless  limited  in 
the  articles  of  incorporation,  shall  be  twenty  yeai-s.  All  corporations  may  "hold, 
buy,  mortgage,  or  otherwise  convey,"  the  real  and  personal  estate  necessary  for 
the  purposes  of  the  coi'poration,  "not  exceeding  the  amount  limited  iu  its  articles 
of  incorporation,"  and  such  other  real  and  personal  property  as  it  may  be  neces- 
sary to  take  in  order  to  secure  the  payment  of  debts  due  to  the  corporation.  The 
stockholders  may,  by  a  vote  cast  in  accordance  with  the  by-laws,  increase  the 
number  of  directors  or  diminish  the  number  to  not  less  than  three.  In  like  man- 
ner the  corporate  name  may  be  changed.  A  certificate  of  such  change  in  the 
name  of  the  corporation  or  in  the  number  of  directors  must  be  filed  with  the  sec- 
retary of  state.  §  3.  Before  beginning  any  business  other  than  organization,  the 
officers  must  file  with  the  secretary  of  state  a  copy  of  the  articles  of  incorporation, 
and,  at  the  same  time,  a  copy  must  be  filed  in  the  office  of  the  county  clerk.  The 
corporate  existence  dates  ffom  the  filing  of  the  articles  as  herein  provided.  §  4. 
"The  capital  stock,of  all  corporations  shall  be  divided  into  shares  of  not  less  than 
$10  each,  and  no  company  shall  be  deemed  to  be  lawfully  organized  until  ten  per 
centum  of  the  stock  shall  be'  subscribed  and  paid,  and  all  payments  of  stock  and 
of  interest  money  shall  be  made  in  the  lawful  currency  of  the  United  States,  un- 
less it  shall  be  stated  in  the  articles  and  notice  of  incorporation  that  the  capital 
stock  or  some  therein  designated  portion  thereof  shall  be  payable  in  property  at  a 
valuation  to  be  fixed  by  the  corporators,  which  valuation,  as  well  as  a  general 
description  of  said  property,  shall  be  contained  in  said  articles  and  notice." 
L  1889,  ch.  3907  (No.  61).  Any  corporation  thus  organized  may  enter  upon  any 
public  or  private  land  which  is  most  convenient  and  take  therefrom  any  timber, 
earth,  stone  or  other  materials  necessary  for  constructing  or  keeping  in  repair 
its  woi'ks.  Digest,  ch.  34,  §  5.  Due  compensation  must  be  paid  the  owner.  §  6. 
The  capital  stock  may  be  increased  to  any  amount  by  a  vote  of  a  majority  of  the 
stock  present  at  the  meeting.  The  date  of  the  increase,  the  amount  and  subscrip- 
tions for  the  new  stock  shall  be  reported  to  the  secretary  of  state,  and  from  the 
time  of  filing  the  same  the  increase  shall  be  a  part  of  the  capital.  §  8.  Notice  of 
corporate  meetings  shall  be  sent  to  each  stockholder  two  weeks  before  the  meeting 
or  published  in  the  nearest  newspaper  the  same  length  of  time  in  advance.  §  10. 
If  no  provision  is  made  in  the  by-laws  for  calling  a  meeting,  and  there  are  no  au- 
thorized officers,  or  if  such  officers  i-efuse  to  call  a  meeting  and  a  legal  meeting 
cannot  be  otherwise  called,  a  justice  of  the  peace  of  the  county  where  the  meeting 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1891  are  included  in  this  synopsis. 
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is  to  be  held  may  issue  a  warrant  upon  tlie  request  of  one-third  of  the  members 
in  interest  authorizing  any  of  said  members  to  call  a  meeting.  §  11.  The  mem- 
ber thus  issuing  the  call  shall  preside  in  the  absence  of  the  proper  officer.  §  121 
When  all  the  members  holding  a  majority  of  the  stock  shall  be  present  at  any 
meeting  however  called,  and  shall  sign  a  written  consent  thereto  on  the  records, 
the  acts  of  the  meeting  shall  be  valid.  §  13.  The  by-laws  shall  provide  the 
amount  of  instalments  and  the  manner  of  paying  the  same.  §  14.  The  stock  m 
personalty,  and  cannot  be  transferred  until  all  previous  calls  are  paid.  §  15.  Cor- 
porations may  sue  members  for  all  dues,  etc.,  in  the  same  manner  as  they  may 
sue  other  persons.  §  16.  Suits  against  corporations  shall  be  begun  only  in  the 
county  where  they  have  an  office,  g  17.  If  the  directors  declare  any  dividend 
when  the  company  is  insolvent  or  a  dividend  which  would  render  it  insolvent, 
they  shall  be  jointly  and  severally  liable  for  all  debts  then  existing  and  for  all 
thereafter  contracted  while  they  remain  in  office.  §  19.  Upon  the  dissolution  of 
a  corporation  leaving  debts  unpaid,  suits  may  be  brought  for  unpaid  debts  against 
individual  stockholders,  who  shall  be  liable  to  the  extent  of  the  par  value  of  their 
stock,  "the  collection  to  be  made  from  the  property  of  each  stockholder  respect- 
ively." If  any  number  of  the  stockholders  shall  not  have  sufficient  property  to 
satisfy  the  debt  sought  to  be  recovered,  the  deficiency  shall  be  apportioned  pro 
rata  among  the  remaining  stockholders,  first  deducting  an  amount  proportioned 
to  the  stock  held  by  thfe  creditor  bringing  the  suit.  §  20.  Administrators,  etc., 
are  not  personally  liable  as  stockholders.  Id.  Upon  a  voluntary  dissolution,  the 
president  and  directors  shall  be  trustees  of  the  corporation  for  the  settlement  of 
its  affairs,  and  shall  be  jointly  and  severally  liable  to  the  creditors  and  stockhold- 
ers for  the  corporate  property.  In  the  event  of  a  dissolution  for  any  other  cause, 
a  receiver  may  be  appointed  upon  the  application  of  any  three  or  more  creditors 
or  stockholders.  §  21.  Any  corporation  may  convey  lands  by  deed.  §  33.  If  a 
shareholder  shall  transfer  a  share  to  avoid  taxation,  he  shall  forfeit  to  the  county 
in  which  he  resides  one-half  the  par  value  of  the  shares  thus  transferred.  §  24. 
The  treasurer  or  cashier  must  keep  a  list  of  the  number  of  shares  held  by  each,  to 
be  exhibited  to  any  stockholder  upon  written  application.  Failure  herein  subjects 
such  officer  to  a  fine  of  $50.  §  25.  All  corporations  shall  continue  bodies  corporate 
for  a  term  of  three  years  after  dissolution  for  the  sole  purpose  of  settling  their 
affairs.  §  27.  No  body  of  persons  shall  be  allowed  to  set  up  as  a  defense  to  an 
action  against  them  as  a  corporation  any  want  of  legal  organization,  nor  can  such 
defense  be  set  up  by  any  person  sued  by  a  corporation  on  a  contract  §  28.  Any 
corporation  organized  and  put  into  successful  operation  shall  have  "  exclusive 
privileges  for  the  purposes  of  its  creation  "  for  twenty  years.  But  this  *provision 
must  not  operate  to  deprive  future  legislatures  of  their  proper  powers.  §  80. 
Notice  of  the  formation  of  all  corporate  bodies  shall  be  published  for  four  weeks 
in  succession  in  the  nearest  newpaper.  The  notice  shall  contain  (1)  the  corporate 
name  and  the  place  of  business :  (2)  the  general  nature  of  the  business ;  (8)  "  the 
amount  of  capital  stock,  authorized  and  the  time  and  conditions  upon  which  it  is 
to  be  paid  in ; "  (4)  the  time  of  commencing  and  terminating  the  corporation ; 
(5)  by  what  officers  the  business  is  to  be  directed  and  the  times  at  which  they  are 
to  be  elected ;  (6)  the  highest  amount  of  liability  to  which  the  corporation  can  at 
any  time  subject  itself.  §  33.  Any  corporation  may  amend  its  articles  by  a  vote 
of  three-fourths  of  its  stock  at  a  stockholders'  meeting  held  for  the  purpose  after 
a  three  weeks'  notice  in  the  nearest  newspaper.  A  copy  of  the  amendment  shall 
be  filed  with  the  secretary  of  state  and  with  the  county  clerks  of  the  counties  in 
which  the  conipany  does  business.  Publication  shall  be  made  as  required  by  sec- 
tion 33.  §  84.  A  copy  of  the  by-laws,  with  the  names  of  all  officers,  shall  be 
posted  in  the  principal  office  and  published  in  the  nearest  newspaper.  §  35.  A 
statement  of  ithe  capital  subscribed,  the  amount  paid  in  and  the  indebtedness 
shall  be  published  every  six  months  in  the  nearest  newspaper,  and  annually  in  a 
newspaper  at  the  capital.    §  36.    The  diversion  of  the  funds  to  any  other  purposes 
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than  those  mentioned  in  the  articles  of  incorporation,  "  or  the  payment  of  divi- 
dends leaving  insuflficient  funds  to  meet  outstanding  liabilities,"  shall  be  criminal 
•offenses.  Failure  to  comply  substantially  with  the  provisions  of  any  of  the  five 
preceding  sections  shall  cause  a  forfeiture  of  all  powers.  "  A  court  of  equity 
shall,  upon  bill  filed,  proceed  to  close  the  corporation."  §  38.  The  financial  officer 
shall  annually  make  a  return  to  the  comptroller,  giving  the  name  and  residence 
of  each  shareholder,  and  the  number  of  shares  held  by^each  ;  the  whole  amount  of 
capital  stock  and  the  amount  actually  paid  in ;  the  real  estate  subject  to  taxation 
and  the  personal  estate.  A  fine  of  one  hundred  to  one  thousand  dollars  is  imposed 
for  failure  herein.  §  43.  "  Each  and  every  stockholder  in  any  corporation  or- 
ganized under  the  general  incorporation  laws  of  this  state  shall  be  individually 
liable  to  the  creditors  of  said  corporation  for  so  much  as  may  remain  unpaid  upon 
his  or  her  subscription,  and  no  further ;  and  all  property,  whether  real  or  per- 
"  sonal,  of  any  stockholder  in  any  corporation  aforesaid  shall  be  exempt  from  the 
debts  and  liabilities  of  such  corporation  contracted  in  its  corporate  capacity,  ex- 
cept the  stock  or  shares  of  said  stockholder  of  or  in  said  corporation  to  the  extent 
mentioned  aforesaid."  All  conflicting  Jaws  or  parts  of  laws  are  by  this  act  re- 
pealed. L,  1888,  ch.  3739  (No.  49).  The  "shares  of  stock  in  any  corporation  incor- 
porated by  the  laws  of  this  state  shall  be  subject  to  the  levy  of  attachments  and 
■executions,  and  to  sale  under  executions  on  judgments  or  decrees  of  any  court  in 
this  state."  Such  levies  may  be  made  by  a  notice  to  the  officer  holding  the  trans- 
fer books.  No  transfer  not  entered  on  the  books  at  the  time  of  the  levy  will  be 
valid.    L.  1889,  ch.  3917  (No.  71). 

For  provisions  for  the  forfeiture  of  franchises,  grants,  rights,  privileges,  licenses 
and  immunities  granted  to  corporations  by  municipalities,  and  for  the  plan  of 
procedure,  see  Laws  1891,  p.  89. 

Bailroads. —  Three  or  more  may  incorporate.  L.  1889,  ch.  8906  (No.  60),  amend- 
ing ch.  39,  sec.  1,  of  the  Dig.  of  1881.  Ninety  days'  notice  must  be  given  in  three 
official  newspapers.  Id.  Th'e  corporators  must  make  and  sign  articles  which 
shall  state  (1)  the  name  of  the  company ;  (3)  the  termini  of  the  road,  and  its 
length  as  near  as  practicable;  (3)  the  name  of  each  county  into  which  the  road 
will  be  made ;  (4)  the  amount  of  capital  stock ;  (5)  the  number  of  shares,  each  of 
which  shall  be  of  not  less  than  ten  dollars  in  value ;  (6)  the  names  and  residences 
of  the  directors  for  the  first  year.  Id.  There  shall  be  not  less  than  three  nor 
more  than  thirteen  such  directors.  Each  subscriber  shall  sign  his  name  and  resi- 
dence, stating  the  number  of  shares  he  will  take,  and  there  shall  be  indorsed 
thereon  an  affidavit,  made  by  at  least  three  of  the  directors  named,  that  the  sig- 
natures are  genuine,  and  that  the  articles  are  made  and  signed  in  good  faith.  The 
articles  are  then  filed  with  the  secretary  of  state,  whereupon  there  shall  be  issued 
a  certificate  of  incorporation,  which  shall  constitute  as  a  bodj'  corporate  the  sub- 
scribers, and  all.  who  shall  become  stockholders.  Id.  Any  foreign  corporation 
may  construct  any  portion  of  its  line  within  the  state,  and  shall  have  all  the 
powers  and  bear  all  the  liabilities  of  a  domestic  company,  upon  filing  a  copy  of 
its  charter  with  the  secretary  of  state.  Id.  A  majority  of  the  stock  voted  at 
the  election,  in  person  or  by  proxy,  elects  directors,  who  hold  office  for  such 
time  as  the  by-laws  determine.  In  the  election  of  directors  each  share  has  one 
vote.  Vacancies  in  the  board  are  filled  as  provided  in  the  by-laws.  Directors 
must  be  stockholders,  holding  in  their  own  right,  or  as  trustees  or  as  personal 
representatives.  If  the  directors  are  not  elected  at  the  time  prescribed  by  law, 
they  may  be  elected  at  any  time  afterward,  after  twenty  days'  notice.  A  majority 
of  the  directors,  or  the  holders  of  a  majority  of  the  stock,  may  call  such  an  elec- 
tion. But  at  any  meeting  of  all  the  stockholders  it  shall  be  lawful  to  waive  notice 
and  elect  directors.  Digest,  ch.  39,  §  4.  Subscriptions  must  be  paid  in  such  man- 
ner and  in  such  instalments  as  the  directors  require.  §  6.  Stock  shall  be  deemed 
personalty,  and  shall  be  transferable  in  the  manner  prescribed  in  the  by-laws,  but 
no  share  shall  be  transferred  until  previous  calls'  have  been  fully  paid.    All  prop- 
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erty  of  etockholders,  except  their  stock,  is  exempt  from  all  corporate  liability.  §  7. 
If  the  capital  stock  is  found  insufficient  for  the  purposes  of  the  company,  it  may 
be  increased  with  the  concurrence  of  two-thirds  of  all  the  stock,  at  an  annual 
meeting,  or  at  a  meeting  called  by  the  directors,  who  shall  give  twenty  days'  no- 
tice to  each  stockholder  personally  or  by  letter.  The  object  of  the  increase,  and 
the  amount  thereof,  must  be  entered  on  the  records  of  the  proceedings,  g  8.  The 
company  is  authorized  to  "purchase,  hold  and  use  all  such  real  estate  and  other 
property  as  may  be  necessary  for  the  construction  and  maintenance  of  its  road  or 
canal  and  the  stations  and  other  accommodations  necessary  to  accomplish  the  ob- 
jects of  its  incoi'poration,  and  to  sell,  lease  or  buy  any  land  or  real  estate  not 
necessary  for  its  usa"  The  road  shall  not  exceed  two  hundred  feet  in  width. 
§  10  (2d-4th).  The  company  shall  have  the  right  to  intei-sect,  and  connect  with, 
any  other  road.  §  10  (6th).  The  corporation  may  borrow  mone.y  in  such  sums, 
and  at  such  rates  of  interest,  as  the  directors  may  agree  upon,  and  may  execute 
trust  deeds  and  mortgages  of  any  of  its  franchises  or  property.  The  company 
may  make  any  provisions  whatever  in  such  deed  of  trust  or  mortgage  for  trans- 
ferring any  of  its  rights  or  property,  and  any  purchaser  at  a  sale  by  virtue  of  any 
trust  deed  or  mortgage  shall  have  all  the  rights  enumerated  in  such  instrument. 
Such  purchasers  may  organize  anew  in  the  manner  provided  in  this  chapter  for 
forming  the  original  corporation.  §  10  (10th).  Any  such  trust  deed  or  mortgage 
may  be  recorded  with  the  secretary  of  state,  and  such  record  shall  be  notice  to 
all  persons  of  the  lawful  existence  of  such  deed  of  trust  or  mortgage  without  the 
same  being  recorded  elsewhere.  §  11.  In  order  to  extend  the  road,  or  build  a 
branch,  a  resolution  of  the  board  must  be  entered  on  the  records  of  the  company, 
and  a  certified  copy  of  the  record  must  be  filed  with  the  seci-etary  of  state.  Such 
resolution  must  designate  the  proposed  route  of  the  new  road.  §  13.  The  di- 
rectors may  by  a  two-thirds  vote  change  the  route  of  a  line  in  process  of  con- 
struction, or  completed,  in  order  to  improve  the  lina  §31.  "Any  railroad  or 
canal  company  in  this  state  shall  have  the  power,  and  authority  is  hereby  granted, 
to  make  and  enter  into  contracts  with  any  railroad  or  canal  company  which  has 
constructed  or  shall  hereafter  construct  any  railroad  or  canal  within  this  state,  or 
another  state,  as  will  enable  said  companies  to  run  their  roads  in  connection  with 
each  other,  and  to  merge  their  stock  or  to  consolidate  with  any  such  company 
within  or  without  this  state,  or  to  lease  or  purchase  the  stock  and  property  of  any 
other  such  company,  and  hold,  use  and  occupy  the  «ame  in  such  manner  as  they 
shall  deehi  most  beneficial  to  their  interests."  Any  railroad  company  may  "build, 
construct  and  run  as  a  part  of  its  corporate  property  "  any  number  of  steamboats 
or  vessels  to  facilitate  Its  business.  §  37.  The  corporate  name  may  be  changed. 
§  37.  All  rolling-stock  is  declared  to  be  fixtures,  "  and  all  such  property  and  ad- 
ditional right  of  way,  depot  grounds  and  other  real  property  acquired  subse- 
quently to  any  deed  of  trust  or  mortgage,  which  may  be  described  as  provided  for 
therein,  shall  be  subject  to  the  same  lien  as  is  created  by  such  trust  deed  or  mort- 
gage upon  the  property  therein  described,  and  to  which  the  company  had  titles  at 
the  time  of  its  execution."  §  30.  The  directors  may,  annually  or  oftener,  set 
aside  fifty  per  cent,  of  the  net  earnings  to  pay  off  corporate  debts.  §  31.  Any  do- 
mestic railroad  corporation  may  exercise  its  franchises  in  any  other  state,  under 
the  law  of  that  state,  and  may  have  the  benefit  of  any  power  or  privilege  granted 
by  such  state,  applicable  to  its  business  and  lawful  purposes.  §  38.  It  is  declared 
a  misdemeanor  for  any  railroad  official  to  give  to  any  member  of  the  legislature, 
or  any  salaried  state  officer,  or  for  any  such  officer  to  receive,  a  free  pass,  or  a 
ticket  at  a  reduced  rate.  The  penalty  for  violation  of  this  law  is  a  fine  of  from  $100 
to  $1,000,  or  imprisonment  for  one  year.  L.  1887,  ch.  3741  (No.  61).  A  railroad 
commission  exists  and  has  general  supervision  of  all  railroad  business  done  in  the 
state.  L.  1889,  ch.  3862  (No.  16),  amending  L.  1887,  ch.  3746.  All  unjust  discrim- 
inations of  any  kind,  against  individuals  or  competing  lines,  are  unlawful.  Id.,  g  4. 
The  commission  shall  "  make  and  fix  reasonable  and  just  rates  of  freight  and  pas- 
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senger  tariffs ; "  shall  make  rules  and  regulations  to  prevent  discrimination,  and 
"  shall  have  full  power  by  rules  and  regulations  to  designate  and  fix  the  rates  of 
freight  and  passenger  transportation,  to  be  allowed  for  longer  and  shorter  dis- 
tances, on  the  same  or  different  railroads,  and  to  fix  what  shall  be  the  limit  of 
longer  and  shorter  distances."  §  5.  The  commission  shall  require  railroads  to 
furnish  schedules  of  rates.  Such  schedules  shall  be  fairly  and  justly  revised  by 
the  commission,  and,  after  they  are  adopted  by  the  commission,  the  schedules 
must  be  posted  by  the  corporation  at  all  stations.  §  6.  The  company  may,  within 
ten  days  after  the  adoption  of  a  schedule  by  the  commission,  protest  to  the  com- 
mission against  the  enforcement  of  any  provision  (if  the  schedule,  and  unless  such 
protest  is  made  the  schedule  must  stand  as  adopted.  §  7.  Any  company  or-  per- 
son affected  by  any  tariff  or  regulation  imposed  by  the  commission  may  appeal  to 
the  courts.  §  21.  If  any  railroad  company  doing  business  in  the  state  shall  vio- 
late any  of  the  rules  of  the  commission  regulating  rates,  etc.,  and  if,  after  notice 
of  such  violation  is  given  to  the  agent  of  the  company,  full  recompense  is  not 
given  to  the  injured  party  within  ten  days,  or  if,  after  such  notice,  the  company 
neglects  to  comply  with  the  rates  or  rules  as  prescribed,  such  company  shall  pay 
a  penalty  of  not  less  than  $100  nor  more  than  $5,000 ;  and  any  officer  or  agent 
■who  wilfully  violates  any  of  the  regulations  of  the  commission  shall  be  guilty  of 
a  misdemeanor,  and  shall  be  fined  not  more  than  $500,  or  imprisoned  not  more 
than  six  mouths,  or  shall  be  subject  to  both  penalties.  §  11.  In  case  of  such  vio- 
lation, damages  may  also  be  recovered  by  the  injured  party.  §  12.  A  full  and 
complete  annual  report  of  the  business  and  condition  of  the  corporation  must  be 
sent  to  the  commission.  The  report  must  be  verified  by  the  affidavit  of  the  prin- 
cipal officers ;  and  an  officer  who  shall  swear  falsely  to  any  matter  in  the  report 
shall  be  punished  by  a  fine  of  not  less  than  $500,  or  by  imprisonment  for  one  year, 
or  by  both.  §  17.  The  commission  is  authorized  to  investigate  all  books  and  pa- 
pers of  any  railroad  company.  L.  1887,  ch.  3746,  §  15.  AH  agreements  between 
railroad  companies  doing  business  in  the  state  as  to  tariffs  must  be  submitted  to 
the  commission  for  approval ;  also  all  arrangements  whatever  as  to  the  division 
of  any  earnings  by  competing  lines,  so  far  as  such  arrangements  affect  any  rules 
of  the  commission  regarding  reasonable  rates.  Id.,  §  16.  The  consolidation  of 
parallel  or  competing  lines  is  forbidden  except  upon  special  authority  of  the  rail- 
road commission.    L.  1887,  ch.  3745  (No.  65). 

Taxation. —  Shares  of  stock  are  deemed  personalty  and  are  taxed.  L.  1887, 
ch.  3681  [No.  1],  §  3.  The  real  estate  of  corporations  "liable  to  taxation  shall  be 
assessed  in  the  city,  county  or  town  in  which  the  same  shall  be  in  the  same  man- 
ner as  real  estate  of  individuals,"  and  may  be  returned  and  sold  in  the  same  man- 
ner. §  6.  The  holder  or  owner  of  stock  in  a  corporation  which  is  taxed  on  its 
capital  "shall  not  be  taxed  as  an  individual  for  such  stock."  §  8.  An  annual  state 
tax  of  twenty-five  cents  on  each  share  of  stock  issued  is  levied  on  banking  cor- 
porations. Digest  1881,  ch.  35,  §  19.  The  license  tax  for  banks  ranges  from  $20 
for  a  capital  stock  of  $35,000  or  less,  to  $100  for  a  capital  stock  of  $100,000.  L.  1887, 
ch.  3681  [No.  1],  §  9  (11th),  Am'd  L.  1889,  ch.  3847  [No.  1],  §  1  (11th).  Each  ex- 
press company  must  pay  to  the  state  annually  five  hundred  dollars  before  it  shall 
do  business  within  the  state.  Id.  The  manager  of  any  railroad  wholly  or  partly 
within  the  state  shall  return  to  the  comptroller  the  total  length  of  such  railroad  ; 
the  total  length  and  value  of  the  part  within  the  state,  and  the  total  length  and 
value  of  the  part  within  any  county,  city  or  incorporated  town  in  the  state,  "  as  of 
the  first  day  of  January."  Also  a  return  shall  be  made  of  the  number  and  value 
of  all  rolling  stock  and  appurtenances.  The  comptroller  then  apportions  the  value 
of  the  rolling  stock,  etc.,  "  to  each  mile  of  main  track,"  and  "the  comptroller  shall 
notify  the  assessor  of  each  county  through  which  such  railroad  runs  of  the  num- 
ber of  miles  of  track  and  the  value  thereof,  and  the  proportionate  value  of  per- 
sonal property  taxable  in  their  respective  counties,  and  he  shall  also  apportionate 
the  same  among  the  cities  and  incorporated  towns  into  which  said  road  runs;  and 
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upon  the  value  thus  ascertained  and  apportioned,  taxes  shall  be  assessed  the  same 
as  upon  the  property'  of  individuals."  L.  1887,  ch.  3681,  §  44.  Every  telegraph 
,  line,  with  all  its  property,  rights  and  franchises,  shall  be  returned  and  assessed  in 
the  same  way.  Id.  For  non-payment  of  the  taxes  thus  assessed  the  corporate 
property  is  liable  to  execution  and  sale  in  tlie  manner  provided.  §  45.  The  same 
officers  shall  make  a  return  to  the  assessors  of  each  county  in  which  the  corpora- 
tion owns  real  property  of  the  value  of  the  corporate  realty  in  that  county.     §  46. 

§943.  GEORGIA:  1  Constitutional  provisions. —  No  law  shall  be  passed 
making  any  irrevocable  grants  of  special  privileges  or  immunities.  Constitution 
of  1877,  art.  I,  §  3.  Grants  of  special  privileges  shall  not  be  revoked,  except  in 
fiuch  a  manner  as  to  work  no  injustice.  Id.  The  legislature  "  shall  have  no  power 
to  gi-ant  corporate  powers  and  privileges  to  private  companies,  except  banking, 
insurance,  railroad,  canal,  navigation,  express  and  telegraph  companies,  .  .  . 
but  it  shall  prescribe  by  law  the  manner  in  which  such  powers  shall  be  exercised 
by  the  courts."  Art  III,  §  7.  The  legislature  shall  not  authorize  the  construction 
of  any  street  passenger  railway  within  any  incorporated  town  or  city  without  the 
consent  of  the  local  authorities.  Id.  Domestic  and  foreign  life  insurance  com- 
panies must  deposit  $100,000,  as  a  guaranty  fund,  before  doing  business.  Id.,  §  8. 
Power  is  given  to  the  legislature  to  prevent  unjust  discriminations  to  railroads 
and  regulate  rates.  Art  IV,  §  3.  The  exercise  of  the  right  of  eminent  domain 
shall  never  be  abridged  or  so  construed  as  to  prevent  the  legislature  from  taking 
corporate  property  and  franchises  the  same  as  the  property  of  individuals.  Id. 
The  legislature  shall  have  no  power  "  to  authorize  any  corporation  to  buy  shares 
or  stock  in  any  other  corporation  in  this  state,  or  elsewhere,  or  to  make  any  con- 
tract or  agreement  whatever  with  any  such  corporation  which  may  have  the 
eifect,  or  be  intended  to  have  the  effect,  to  defeat  or  lessen  competition  in  their 
respective  businesses,  or  to  encourage  monopoly,  and  all  such  contracts  and  agree- 
ments shall  be  illegal  and  void."  Id.  No  railroad  company  shall  give  any  rebate,  or 
bonus  in  the  nature  thereof,  directly  or  indirectly,  or  do  any  act  intended  to  deceive 
the  public  as  to  the  real  rates  charged.  Id.  "  The  power  to  tax  corporations  and  cor- 
porate property  shall  not  be  surrendered  or  suspended  by  any  contract  or  grant  to 
which  the  state  shall  be  a  party."  Art  VII,  §  8.  The  credit  of  the  state  shall  not  be 
pledged  or  loaned  to  any  individual  or  corporation,  and  the  state  shall  not  become 
a  joint  stockholder  or  owner  in  any  corporation.  Id.,  §  5.  The  legislature  shall 
not  authorize  any  county  or  political  division  of  the  state  to  become  a  stockholder 
in,  or  appropriate  money  for,  or  loan  its  credit  to,  any  corporation  (excepting 
educational,  etc.).  Id.,  §  6.  The  legislature  shall  not,  "  by  vote,  resolution  or  order, 
gi-ant  any  donation  or  gratuity  in  favor  of  any  person,  corporation  or  association." 
Id,  §  16. 

Miscellaneous  corporations.—  Private  corporations  may  be  'formed  here- 
under for  any  purpose,  except  banking  and  insurance.  The  persons  desiring  a 
charter  shall  file  with  the  clerk  of  the  superior  court  where  they  desire  to  transact 
business  a  declaration  specifying  (1)  the  object  of  the  incorporation ;  (3)  the  corpo- 
rate name ;  (3)  "  the  amount  of  capital  to  be  employed  by  them  actually  paid  in ;  " 
(4)  the  place  of  business ;  (5)  the  period  of  corporate  existence  (not  exceeding 
twenty  years).  The  declaration  shall  be  published  for  four  successive  weeks  in 
the  paper  nearest  the  proposed  place  of  business  before  the  court  shall  grant  the 
order  of  incorporation.  Code  of  1882,  §  1676,  Am'd  Laws  1890-91,  p.  70.  If  the 
■court  is  satisfied  with  the  application,  it  shall  order  the  incorporation.  The  cor- 
porators shall  have  the  privilege  of  removal  for  a  like  period  of  twenty  years,  ac- 
cording to  the  provisions  above  set  forth.  Id.  (3).  No  such  corporation  shall 
exercise  any  corporate  privileges  until  ten  per  cent  of  the  capital  stock  is  paid  in, 
and  the  effect  of  the  charter  shall  cease  in  two  years,  unless  the  corporators,  within 
that  time,  begin  to  exercise  the  charter  powers.     In  case  of  such  failure,  "the 

■  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1892  are  included  in  this  synopsis. 
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Btockholders  shall  be  bound,  in  their  private  capacity,  to  any  creditor  of  said  corr 
poration,  for  the  amount  of  stock  subscribed  for  by  him,  until  the  said  subscrip- 
tion is  fully  paid  up,  or  until  the  stockholder  shall  have  paid,  out  of  his  private 
property,  debts  of  the  said  corporation  to  an  amount  equal  to  his  unpaid  subscrip- 
tion." Id.  (3).  The  clerk  shall  receive  the  usual  fees  for  like  services.  Id.  (4). 
Such  corporations  shall  make  no  contract  or  purchase,  and  hold  no  property, 
except  such  as  is  necessary  for  the  legitimate  corporate  business,  or  for  securing 
corporate  debts.  Id.  (5).  The  pov^ers  conferred  in  this  section  shall  extend, to  all 
amendments,  whether  the  original  charter  was  granted  by  the  legislature  or  the 
court  Id.  (6).  Foreign  corporations  are  recognized  in  the  courts  only  by  comity. 
"  and  so  long  as  the  same  comity  is  extended  in  their  courts  to  corporations  cre- 
ated by  this  state."  ij  1675.  Foreign  corporations  are  forbidden  to  hold  land  to 
the  extent  of  five  thousand  acres  or  more,  unless  they  incorporate  in  Georgia. 
§  1675  (a).  "Stocks  representing  shares  in  an.  incorporated  company  holding 
lands,  or  a  franchise  in  or  over  lands,  are  personalty,  except  mining  and  manu- 
factilring  companies,  vehose  principal  investments  ai;e  in  realty  and  machinery 
attached  thereto,  in  which  case  the  stock  shaH  be  deemed  realty ;  but  the  stock 
representing  shares  in  manufacturing  companies  may  be  transferred  from  one 
person  to  another,  for  any  purpose  whatsoever,  by  the  same  means  as  are,  or  may 
be,  allowed  by  law  for  the  transfer  of  personal  property."  Laws  1883-3,  p.  66. 
Special  inducements  are  offered  to  encourage  the  construction  of  telegraph  lines. 
Laws  1889,  pp.  141,  175. 

Railroads.-^  All  corporate  powers  and  privileges  to  railroads  shall  be  issued 
and  granted  by  the  secretary  of  state,  subject  to  the  provisions  of  this  act  and  of 
the  constitution.  But  if 'he  is  disqualified  by  reason  of  interest  the  comptroUei-- 
general..shall  take  his  place.  Laws  1893,  No.  68,  §  1.  Ten  or  more  may  incorpo- 
rate, but  before  receiving  a  certificate  of  incorporation  they  must  file  a  petition  to 
the  secretary  of  state,  stating  (1)  the  names  and  residences  of  the  corporators ; 
(2)  the  name  of  the  corporation ;  (3)  the  length,  termini  and  general  direction  of 
the  road,  with  the  names  of  the  principal  places  along  the  line ;  ('4)  the  amount  of 
the  capital  stock ;  (5)  the  number  of  years  the  corporation  is  to  continue ;  (6)  if  the 
capital  is  to  consist  of  common  and  preferred  stock,  the  amount  of  each  class,  and 
the  rights  of  the  latter  over  the  former ;  (7)  the  location  of  principal  oflBce ;  (8)  that 
they  intend  in  good  faith  to  receive  subscriptions  to  the  stock,  and  go  forward 
with  the  construction  and  operation  of  the  road ;  (9)  that  they  have  given  a  four 
weeks'  notice  of  their  intention  to  apply  for  a  charter,  by  the  publication  of  the 
said  petition  in  a  paper  in  which  the  sheriff's  notices  are  published,  in  each  county 
to  be  traversed  by  the  road.  There  shall  be  annexed  to  the  petition  an  affidavit, 
made  by  three  of  the  corporatoi-s,  that  the  names  subscribed  are  the  correct  signa- 
tures of  the  persons  named  therein,  and  that  the  facts  stated  in  the  petition  are 
true.  The  petition  shall  then  be  filed  with  the  secretary  of  state,  who  shall  keep 
a  record  of  the  same  open  to  public  inspection.  §  3.  The  secretary  of  state  shall 
then  issue  to  the  company  a  certificate  (the  form  of  which  is  prescribed  in  this 
section),  authorizing  the  petitioners  and  all  who  may  become  stockholders  to  be  a 
corporation.  But,  before  issuing  such  certificate,  the  sum  of  $100  shall  be  paid  to 
the  state  treasurer.  §  3.  When  the  certificate  has  been  issued  the  persons  named 
thei'ein,  in  case  the  whole  stock  has  not  been  subscribed,  may  open  subscription 
books,  "after  giving  such  notice  as  they  may  deem  expedient."  The  capital  stock 
shall  be  divided  into  shares  of  $100  each.  §  4.  "  When  the  amount  of  the  capital 
stock  has  been  subscribed,"  a  majority  of  the  corporators  may  call  a  meeting  for 
organization,  which  meeting  shall  be  held  in  a  town  or  city  where  the  principal 
office  is  located.  Every  subscribing  stockholder  shall  have  notice  of  the  meeting. 
At  such  meeting  the  holders  of  a  majority  of  the  stock  subscribed  shall  constitute 
a  quorum.  From  five  to  fifteen  directors  shall  be  elected  by  a  plurality  vote,  each 
share  having  one  vote,  in  person  or  by  proxy.  The  election  shall  be  governed  by 
Buch  by-laws  as  the  company  may  prescribe,  the  directors  thus  chosen  to  be  con- 
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tinued  in  ofiSoe  until  their  suficessors  ai-e  elected.  Directors  must  be  stockholders 
in  their  own  names,  and  a  majority  of  them  must  be  citizens  and  residents  of  the 
state.  Notice  of  such  organization  meeting  shall  be  given  by  a  notice  to  each 
stockholder  in  writing,  stating  the  purpose  of  the  meeting,  delivered  or  posted  ten 
days  before  the  time  of  meeting.  The  directors  shall  select  from  their  number  a 
president  Vacancies  in  the  board  shall  be  filled  as  the  by-laws  prescribe,  g  5. 
Construction  shall  not  be  commenced  until  all  the  capital  stock  specified  in  tlie 
petition  has  been  subscribed.  The  directors  ma3'  require  the  subscriptions  to  be 
paid  in  such  instalments  as  they  deem  proper,  "and  may  receive  cash  or  property, 
real  or  personal,  at  the  agreed  value  thereof  in  the  payment  of  such  instalments." 
S  6.  -  Stock  is  personal  property,  transferable  as  the  by-laws  direct;  but  no  share 
shall  be  transferable  until  all  previous  calls  thereon  shall  have  been  fully  paid  in. 
"  All  property,  whether  real  or  personal,  of  any  stockholder  in  this  state  shall  be 
exempt  from  the  debts  or  liabilities  of  said  company,  except  to  the  amount  of  the 
unpaid  subscription  of  said  stockholder  to  the  capital  stock  of  said  corporation." 
In  no  case  shall  the  road  be  bonded  or  the  capital  increased  except  by  a  vote  of 
"  two-thirds  of  the  capital  stock  of  said  corporation  represented  at  an  annual  or 
special  meeting  of  stockholders  called  for  that  purpose,"  after  each  stockholder 
has  been  notified  as  above  (§  5),  and,  in  addition,  a  notice  has  been  published  in 
a  local  paper,  where  the  principal  office  is  located,  once  a  week  for  four  weeks. 
The  notice  shall  fully  state  the  purpose  of  the  meeting.  A  majority  of  the  stock 
must  be  represented  at  such  meeting  or  its  action  will  be  void.  §  7.  All  powers 
and  privileges  shall  cease  at  the  expiration  of  two  years  from  the  date  of  the  cer- 
tificate of  incorporation,  if  at  that  time  there  be  not  equipped  and  in  operation  at 
least  fifteen  miles  of  the  road,  or  the  whole  of  the  road  if  less  than  fifteen  miles  in 
length.  The  corporate  existence  shall  not  continue  for'  more  than  one  hundred 
and  one  years  "  unless  the  same  be  continued  by  the  laws  of  force  at  the  expiration 
of  said  one  hundred  and  one  years."  g  8.  Voluntary  grants  of  real  estate  or  other 
property  may  be  received  to  aid  in  the  construction,  maintenance  and  accommo- 
dation of  the  road,  but  the  real  estate  must  be  held  and  used  for  the  purposes  of  the 
grant  only.  The  corporation  shall  have  power  (1)  "  to  acquire,  purchase,  hold  and 
use  all  such  real  estate  and  other  property  "  as  may  be  necessary  for  the  construc- 
tion, maintenance  and  accommodation  of  the  road,  "and  to  condemn,  lease  or  buy 
any  land  necessary  for  its  use ; "  (3)  to  lay  out  its  road,  not  exceeding  in  width  two 
hundred  feet,  and  for  cuttings,  embankments  and  material  to  take  as  much  land 
as  may  be  necessary ;  (3)  to  construct  the  road  across,  along  or  upon  any  stream 
or  water-courae,  street,  highway  or  canal,  provided  the  consent  of  the  municipal 
or  count}'  authorities  is  secured  for  the  use  of  any  street  or  road ;  (4)  to  "  cross,  in- 
tersect, join  or  unite "  its  railroads  with  any  other  railroad,  with  the  necessaiy 
switches,  etc.,  and  to  run  over  any  part  of  the  right  of  way  of  another  rail- 
road, necessary  to  reach  its  freight  depot ;  (5)  "  to  borrow  such  sums  of  money,  at 
such  rates  of  interest  and  upon  such  terms"  as  such  company  shall  authorize  or 
agi'ee  upon,  "and  may  execute  one  or  more  trust  deeds  or  mortgages,  or  both, 
if  the  occason  may  require,  on  said  railroad  in  process  of  construction,  or  after 
the  same  has  been  constructed,  for  the  amount  or  amounts  borrowed,  or  owing 
by  such  company,  as  its  board  of  directors  shall  deeui  expedient ;"  and  the  com- 
pany may  make  such  provisions  in  the  trust  deed  or  mortgage  for  transferring 
the  railroad  track,  and  all  the  railroad  franchises,  privileges  and  property,  which 
may  then  belong  to  the  company,  "or  shall  thereafter  belong  to  it  as  security,  for 
any  bonds,  debts  or  sums  of  money  as  may  bo  secured  by  such  trust  deeds  or 
mortgages  as  they  shall  think  proper,"  and  all  such  deeds  or  mortgages  shall  be 
recorded  in  each  county  traversed.  All  such  rights  respecting  bonds,  mortgages, 
etc.,  shall  be  exercised  under  the  limitations  and  in  the  manner  prescribed  by  the 
law  of  the  state.  §9.  "In  case  of  sale  any  railroad  heretofore  incorporated  by 
virtue  of  any  general  or  special  law,  or  which  may  hereafter  be  incorporated  by 
virtue  of  this  act,  or  any  part  thereof  constructed  or  in  course  of  construction, 
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or  by  virtue  of  any  trust  deed,  or  any  foreclosure  of  any  mortgage  thereon,  or 
any  judicial  sal*-,"  itl)e  party  nr  parties  acquiring  titles  under  such  sales,  and  thoir 
associates,  successors  or  assigns,  shall  acquire  and  exercise  the  same  rights, 
powers,  etc.,  in  and  by  the  trust  deed  enumerated  and  conveyed,  as  belonged  to 
the  company  makitig  the  deed  or  mortgage,  or  contracting  the  debt,  so  far  as  the 
same  relate  or  pertain  to  that  part  of  the  road  described  and  conveyed.  "  Such 
purchaser  or  purchasers,  their  associates,  successors  or  assigns,  may  proceed  to 
organize  anew  by  filing  a  petition  to  the  secretary  of  state,  with  a  request  therein 
to  be  substituted  for  the  original  petitioners  and  stockholders,"  with  all  their 
powers,  etc.,  and  may  then  proceed  anew  by  electing  directors  as  provided  in  this 
act,  '•  and  may  distribute  and  dispose  of  stocks,  and  may  conduct  the  business 
generally  as  provided  in  this  act."  But  no  debt,  trust  deeds,  mortgages  or  other 
liens  shall  be  created  by  the  first  company,  or  bj'  the  purchasers,  except  on  the 
terms  and  conditions  prescribed  in  section  7  of  this  act  §  9.  [See,  also.  Laws 
1882-3,  p.  116,  and  Code  of  1882,  §g  1689  (V.),  1689  (W.).  Also  as  to  issuance  of 
bonds  by  such  companies,  S  1689  (X.)].  Extensions  and  branches  may  be  built, 
after  the  board  have,  by  resolution,  designated  the  route,  and  advertised  the  same 
in  all  the  counties  to  be  traversed,  in  the  manner  provided  in  section  3,  and  have 
filed  a  certified  copy  of  the  resolutions  and  advertisement  with  the  secretary  of 
state.  The  company  shall  pay  the  state  treasurer  a  fee  of  $2.5  for  each  extension 
or  branch.  The  construction  shall  begin  within  one  year  from  the  filing  of  the 
resolution,  and  if  the  company  shall  fail  to  construct  twenty  miles  of  such  branch 
or  extension  within  two  years,  or  to  complete  the  same,  if  less  than  twenty  miles 
in  length,  the  powers  and  privileges  to  do  so  shall  cease.  All  provisions'  of  this 
act  relative  to  the  "  insurance "  [issuance]  of  stocks  and  bonds  on  the  i-oad  au- 
thorized under  the  original  petition  shall  be  applicable  to,  and  control,  the  "  in- 
surance "  [issuance]  of  stocks  and  bond  on  the  extensions.  §  10.  For  method  of 
procedure  for  condemning  right  of  way  see  §  11.  The  original  route  may  be 
changed  by  a  two-thir<Js  stock  vote ;  but  no  change  shall  be  made  in  any  city  or 
town,  after  the  road  is  constructed,  without  the  consent  of  the  municipal  authori- 
ties. *^  12.  The  company  "shall  have  the  power  and  authority  is  hereby  granted 
to  make  and  enter  into  contracts  with  any  railroad  company  which  has  con- 
structed or  shall  hereafter  construct  any  railroad  within  this  state  or  any  other 
state  as  will  enable  said  company  to  run  their  railroads  in  connection  with  each 
other  and  merge  their  stocks,  or  to  consolidate  with  any  such  company  within  or 
without  this  state,  or  to  lease  or  purchase  the  stock  and  property  of  any  other 
such  company  and  hold,  use  and  occupy  the  same  in  such  manner  as  they  may 
deem  most  beneficiel  to  their  interest."  But  this  provision  shall  not  authorize  the 
purchase  of  a  competing  line,  or  any  contract  with  such  line  which  would  lessen 
competition  "in  this  state."  Any  such  companies  may  construct  and  run,  as  part 
of  their  corporate  property,  any  number  of  steamboats  or  vessels  neoess^^ry  to 
facilitate  their  business  operations.  §  13.  The  custodian  of  the  "  books,  records, 
papers  or  other  property  "  of  the  company  shall  keep  the  same  in  his  possession 
during  business  hours,  open  to  the  inspection  of  any  officer,  or  committee  of  the 
stockholders,  to  whom  transcripts  of  the  records  shall  be  furnished  on  application. 
§  13.  Such  railroad  company  may  exercise  all  of  its  rights,  franchises  and  privi- 
leges in  any  other  state  or  territory,  subject  to  the  laws  thereof,  and  may  accept 
therefrom  any  additional  power  or  privilege  applicable  to  its  business  operations. 
§  14.  If  the  termini  are  to  he  the  same  as  those  of  any  other  road  already  con- 
structed, or  about  to  be  constructed,  the  new  route  shall  beat  least  ten  miles  from 
the  line  of  the  company  whose  route  is  already  selected.  But  this  limitation  shall 
not  apply  to  any  point  within  ten  miles  of  either  terminus.  §  15.  The  corporation 
shall  have  full  power  "  to  sell,  lease,  assign  or  transfer  its  stock,  property  and 
franchises  to,  or  to  consolidate  the  same  with,"  any  other  railroad  company 
formed  under  the  laws  of  this  or  any  other  state,  whose  road,  within  or  without 
the  state,  shall  form  therewith  a  continuous  connecting  line,  upon  such  terms  as 

1651 

Digitized  by  Microsoft® 


§  9i3.]  GEORGIA.  [CH.  I,VI. 

may  be  agreed  upon ;  and,  conversely,  may  "  purchase,  lease,  consolidate  with,  ab- 
sorb, and  merge  into  itself  the  stock,  property  and  franchises  "  of  any  other  such 
railroad  comp«iny,  upon  such  terms  as  may  be  agreed  upon.  Such  consolidated 
company  shall  have  power  "  to  issue  its  bonds  and  stock  as  provided  for  in  this 
act  in  such  amounts  as  they  may  deem  necessary  for  the  purpose  of  paying  or 
exchanging  the  same  for  or  retiring  aoy  bonds  or  stocks  theretofore  issued  by 
either  of  said  companies. or  corporations  so  merged,  purchased  or  consolidated,  or 
for  any  other  purpose,  and  to  the  amount  authorized  by  the  laws  of  the  state 
under  which  either  of  said  companies  or  corporations  so  consolidated  was  organ- 
ized, and  to  secure  the  same,  in  case  of  bonds,  by  mortgages  or  trust  deeds  upon 
its  real  or  personal  property,  franchises,  rights  and  privileges,  whether  within  or 
without  the  state ; "  provided,  that  no  contract  shall  be  made  under  the  provisions 
of  this  act  which  shall  tend  to  "  defeat  or  lessen  competition  in  this  state  or  to 
encourage  monopoly."  §  18.  This  act  shall  not  apply  to  suburban  or  street  rail- 
roads.   §  16. 

In  damage  suits  all  railroad  companies  shall  be  sued  in  the  county  where  the 
cause  of  action  originated ;  "and  also  on  all  contracts  made  or  to  be  performed 
in  the  county  where  suit  is  brought."  Any  judgment  rendered  in  any  other 
county  is  void.  But  if  the  cause  of  action  arises  in  a  county  where  the  company 
has  no  agent,  the  suit  may  be  brought  in  the  county  of  residence  of  the  company. 
Laws  1892,  No.  80.  None  of  the  rights,  powers  and  franchises  herein  granted 
shall  be  assigned  or  transferred  till  at  least  ten  miles  of  said  railroad  has  been 
constructed  and  equipped.  But  if  the  railroad  contemplated  is  not  over  ten  miles 
in  length  such  assignment  or  transfer  shall  not  be  made  before  one-half  the  road 
is  built  and  equipped.  Laws  1890-91,  No.  758,  §  13.  Whenever  the  part  within 
the  state  of  a  consolidated  line  extending  into  another  state  has  been  sold  by  ju- 
dicial sale,  the  purchaser  or  purchasers,  if  they  have  not  formed  a  company,  may 
reconvey  to  th6  original  company,  which  shall  then  enjoy  its  former  privileges, 
upon  filing  with  the  secretary  of  state  a  record  of  the  sale  and  reconveyance. 
Code  of  1883,  (5 1689  (gg).  As  to  the  power  of  such  companies  (purchasers  of  ju- 
dicial sale)  to  establish  a  sinking  fund,  to  issue  or  increase  the  capital  stock,  to 
amend  the  articles,  to  issue  preferred  stock,  to  determine  the  power  of  bondhold- 
ers to  vote,  etc.,  see  Laws  1882,  No.  1.  Respecting  an  increase  of  capital  stock  by 
any  corporation,  see  Code,  g  1689  (h).  A  principal  otBce  must  be  kept  within  the 
state,  g  1689  (s).  All  railroads  must  file  copies  of  their  charters  with  amend- 
ments, names  of  officers,  etc.,  with  the  secretary  of  state,  within  twenty  days 
after  notification  by  the  governor,  under  penalty  of  $500  for  each  twenty  days' 
delay.  Laws  1882-3,  p.  148.  These  returns  must  be  published  with  the  session 
acts.  Laws  1884-5,  p.  132.  There  is  a  uniform  law  for  the  amendment  of  special 
charters.  By  amendment  corporations  organized  under  special  charters  may  have 
the  same  rights  and  powers  as  corporations  formed  under  the  general  law.  Laws 
1890-91,  p.  154.  The  conditional  sale  of  railroad  equipment  or  rolling  stock,  and 
the  leasing  of  the  same,  are  provided  for.  Laws  1889,  p.  188.  Unjust  discrimina- 
tions against  other  railroads  in  the  state  are  prohibited  under  a  penalty  of  $1,000. 
Laws  1890-91,  p.  155.  A  railroad  commission  exists,  whose  duty  it  is  to  fix  rea- 
sonable rates,  prevent  discriminations  of  any  and  every  kind,  prevent  extortion, 
supervise  all  contracts  and  agreements  as  to  tariffs,  compel  the  delivery  and  car- 
riage of  freight  and  passengers  by  connecting  lines,  regulate  charges  for  long  and 
short  Jiauls,  prevent  false  billing,  settle  claims  for  overcharges,  facilitate  rail- 
road service,  etc.  .  g§  719  (a)-719  (t),  Am'd  Laws  1888,  p.  37 ;  Laws  1889,  pp.  180- 
138;  Laws  1890,  p.  15;  Laws  1890-91,  p.  155.  Respecting  street  railroads,  seo 
Laws  1890-91,  pp.  167-170. 

General  provisions.—"  The  power  to  create  corporations  in  this  state  rests  in 
the  general  assembly  and  the  courts,  by  whom  all  charters  must  be  granted." 
g  1674.  Corporations  have  continuous  succession  for  the  period  limited  in  their 
charters,  "  notwithstanding  the  death  of  their  members."    If  a  charter  granted 
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by  the  legislature  does  not  specify  the  time  of  existence,  such  period  shaft  be 
thirty  years.  §  1678.  All  corporations  have  the  common  right  "  to  receive  dona- 
tions by  gift  or  will,  to  purchase  and  hold  such  property,  real  or  personal,  as  is 
necessary  to  the  purpose  of  their  organization,  and  to  do  all  such  acts  as  are  nec- 
essary for  the  legitimate  execution  of  this  purpose."  §  1679.  The  state  always 
has  the  right  to  withdraw  a  franchise  unless  that  right  is  negatived  in  the  charter. 
§  1683.  A  charter  is  forfeited  by  the  death  of  all  the  members  without  provisions 
for  a  rescission.  §§  1684,  1687.  Misuser  or  non-user  may  forfeit  the  charter. 
§  1685.  Shares  of  stock  may  be  sold  under  an  attachment  g  3636,  Am'd  Laws 
1890-91,  p.  73.  It  is  declared  a  misdemeanor  for  an  oflScer  or  agent  to  use  or  bor- 
row the  corporate  funds  for  himself,  without  the  permission  of  a  majority  of  the 
directors,  or  of  a  committee  appointed  by  the  board  authorized  to  act.  The  pen- 
alty is  a  fine  of  $1,000  or  imprisonment  for  six  months,  in  the  discretion  of  the 
court.  Laws  1887,  p.  94 ;  Code,  i;  4310.  "  When  a  stockholder  in  any  bank  or 
otlier  corporation  is  individually  liable  under  the  charter  and  shall  transfer  his 
stock,  he  shall  be  exempt  from  such  liability,  unless  he  receives  written  notice 
from  a  creditor,  within  six  months  of  such  transfer,  of  his  intention  to  hold  him 
liable ;  provided,  he  shall,  within  ten  days  thereafter,  cause  notice  of  such  trans- 
fer to  be  published  once  a  week  for  four  weeks  in  the  newspaper  which  publishes 
the  sheriff's  sales  of  the  county  in  which  such  corporation  shall  keep  its  principal 
office."    Laws  1893,  No.  38. 

Taxation.—  Manufacturing  and  other  corporations,  other  than  railroads  and 
other  gitasi-public  corporations,  shall  return  their  property  at  its  true  market 
value  to  the  county  tax  receiver,  to  be  taxed  for  state  and  county  purposes  as 
other  property  is  taxed.  Certain  additional  questions  are  prescribed  for  manu- 
facturers to  answer.  Laws  1890-91,  p.  35,  §  7.  All  companies,  including  rail- 
road companies,  doing  an  express  or  telegraph  business  and  charging  the  pub- 
lic therefor,  shall  pay  two  and  a  half  per  centum  on  their  gross  receipts. 
The  chief  officer  of  such  corporation  shall  make  a  quarterly  return.  The  tax 
shall  be  paid  at  the  time  of  making  the  I'eturn.  Id.,  §  8.  Telephone  com- 
panies pay  annually  one  dollar  for  each  box.  Id.  All  insurance  companies  pay 
one  per  centum  of  all  premium  receipts.  Id.,  §  5.  Railroad  companies  shall  make 
returns  to  the  comptroller-general,  "  as  now  provided  by  law  for  the  taxation  of 
property,  of  the  gross  receipts  or  net  income  of  such  railroads,  and  shall  pay  to 
the  comptroller-general  the  tax  to  which  such  property  or  gross  receipts  or  net 
income  may  be  subject  according  to  the  i)rovisions  of  this  act,  and  the  laws  now 
in  force  relating  to  the  tax  on  railroads."  Id.,  g  11.  (The  above  are  provision^  of 
the  general  law  levying  taxes  for  1891  and  1898,)  Railroad  companies  shall  make 
annual  returns  to  the  comptroller-general  for  taxation  in  each  county  through 
which  the  road  runs,  showing  (1)  the  aggregate  value  of  the  whole  property ; 
(3)  the  value  of  the  real  estate  and  track-bed  of  said  company ;  (8)  the  value  of 
the  rolling  stock  and  all  other  personal  property ;  (4)  the  value  of  the  company's 
property  in  each  county  traversed.  Laws  1889,  p.  29,  §  1,  All  property  of  such 
companies  shall  be  subject  to  taxation  "in  each  and  every  county  through  which 
the  same  passes  to  the  same  extent  aikd  in  the  same  manner  that  all  other  prop- 
erty is  taxed  in  the  manner  hereafter  set  out."  Id.,  §  3.  The  comptroller-general 
shall  assess  the  corporate  property  in  each  county  as  follows:  (1)  "Upon  the 
property  located  in  each  county  upon  the  basis  of  the  value  given  by  the  returns 
required  by  section  first  of  this  act; "  (3)  the  amount  of  the  tax  on  rolling  stock  is 
as  follows;  "  As  the  value  of  the  property  located  in  the  particular  county  is  to 
the  value  of  the  whole  property,  .real  and  personal,  of  the  said  comifany,  such 
shall  be  [the]  amount  of  rolling  stock  and  other  personal  property,  to  be  dis- 
tributed for  taxing  purposes  to  each  county.  These  two,  the  value  of  the  prop- 
erty located  in  the  county  and  the  share  of  the  rolling  stock  and  personal  prop- 
erty thus  ascertained,  and  apportioned  to  each  of  such  counties,  shall  be  the 
amount  to  be  taxed  to  the  extent  of  the  assessment  in  each  county."    Id.,  §  3.    If 
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any  railroad  is  subject  to  taxation  on  its  net  income  and  not  as  hereinbefore  pro- 
vided, the  company  shall  report  to  the  comptroller-general  the  entire  length  of 
its  road,  and  the  number  of  miles  in  each  county.  The  income  shall  then  be 
taxed  by  each  county  in  the  proportion  that  the  road  in  such  county  bears  to  the 
■whole  length  of  the  road.  Such  income  shall  be  taked  at  the  rate  fixed  by  the 
charter.    Id.,  §  4. 

The  above  provisions  for  county  taxation  are  made  applicable  to  municipalities, 
and  the  returns  above  noticed  must  also  include  a  statement  of  the  property  in 
any  municipal  corporation.  Laws  1890-91,, p.  153.  Counties  are  forbidden  to  ex- 
empt from  taxation  any  manufacturing  company,  or  any  property  of  any  kind. 
Laws  1889.  p.  35.  All  railroads,  including  all  kinds  of  street  railroads,  shall  an- 
nually return  to  the  comptroller-genex'al  "  the  value  of  the  property  of  their  re- 
spective companies,  without  deducting  their  indebtedness ;  "  and  such  property 
shall  be  taxed,  as  nearly  as  may  be,  "as  other  property  of  the  people  of  the  state." 
The  returns  shall  be  made  under  the  regulations  provided  in  the  case  of  other 
corporations  which  make  returns  to  the  comptroller-general.  The  said  railroads 
shall  be  taxable  for  city  purposes  also,  and  any  law  making  railroads  taxable  by 
counties  shall  apply  to  street  railroads  of  every  kind.  Laws  1889,  p.  36.  Any 
railroad  company  failing  to  pay  its  taxes  by  October  1st  shall  forfeit  $500. 
Laws  1889,  p.  130.  Railroad  property  not  used  for  the  corporate- purposes  is  taxed 
by  the  counties  or  municipalities  where  it  lies,  like  the  property  of  individuals. 
Laws  1883-3,  p.  41.  Companies  operating  .railroads  extending  into  other  states 
shall  be  taxed  as  to  the  rolling  stock  and  other  personal  property  appurtenant 
thei-eto  not  permanently  located  in  any  of  the  states  as  follows:  "Said  railroad 
companies  shall  be  liable  to  pay  taxes  on  so  much  of  the  whole  value  of  said  roll- 
ing stock  and  said  personal  property  as  is  proportional  to  the  length  of  the  said  rail- 
road in  this  state,  without  regard  to  the  location  of  the  head  office  of  such  rail- 
road companies."  Laws  1883-3,  p.  42.  All  the  real  and  personal  estate  of  persons 
and  corporations  is  taxable,  unless  specially  exempted.  Code,  g  799.  All  bonds 
of  foreign  corporations  are  taxable.  §  801.  "All  lands  held  under  warrants  and 
certificates,  but  not  granted,  are  liable  to  taxation ;  and  all  moneyed  or  stock 
corporations,  unless  exempted  or  differently  provided  for  in  their  charters,  are 
liable  to  taxation  upon  such  capital  stock  as  other  property."  g  803.  Non-resi- 
dent owners  are  not  taxed  at  a  greater  rate  than  resident  owners.  §  803.  All 
corporations  other  than  banks,  for  which  no  different  method  is  provided,  "  pay 
the  same  rate  per  cent  upon  the  whole  amount  of  their  capital  stock  paid  in  as  is 
levied  on  other  capital,  together  with  the  same  rate  per  cent,  upon  their  net  an- 
nual profits."  Loan  and  building  associations  are  exempt,  §  816.  Railroad  com- 
panies by  whose  charters  a  higher  tax  is  forbidden,  and  such  as  do  not  pay  a  divi- 
dend exceeding  six  per  cent,  "  shall  pay  only  one-half  of  one  per  cent  upon  the 
net  annual  income  of  each  until  they  pay  a  dividend  of  eight  per  cent  per  an- 
num, in  which  shall  be  included  the  reserved  fund,  at  which  time  they  are  to 
be  taxed  as  other  capital."  g  818.  All  foreign  railroad  companies  having  a  ter- 
minus in  the  state  shall  pay  taxes  upon  their  property  in  the  state,  "except  their 
right  of  way  and  track,  including  bridges ; "  if  they  have  no  terminus  in  the 
state  they  shall  "  pay  a  tax  upon  their  net  earnings  as  railroad  companies  of  this 
state,  in  the  proportion  that  the  length  of  the  road  in  this  state  bears  to  the  whole 
length  of  said  road."  But  if  the  tax  on  the  net  earnings  shall  amount  to  a  greater 
sum  than  the  tax  on  their  property,  such  companies  shall  pay  the  tax  on  their 
earnings.  §  819.  Mining  companies  make  their  returns  in  the  county  where  the 
mine  is  worked.    §  838. 

§944.  IDAHO:  1  Constitutional  provisions.— The  legislature  shall  not 
pass  special  or  local  laws  creating  any  corporation ;  licensing  or  chartering  ferries, 
bridges  or  roads ;  or  exempting  property  from  taxation.    Constitution  of  1889, 

'  The  acts  of  the  legislature  down  to  and  includinpr  the  laws  of  1893  are  included  in  this  synopsis. 
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art.  Ill,  S  19.  The  credit  of  the  state  shall  not  be  given  or  loaned  to,  or  in  aid  of, 
any  individual  or  corporation ;  nor  shall  the  state,  directly  or  indirectly,  becolne 
a  stockholder  in  any  corporation.  Id.,  art.  VIII,  §  2.  No  municipality  shall  lend 
or  pledge  its  credit  or  faith,  directly  or  indirectly,  to  or  in  aid  of  any  individual 
or  corporation  or  become  responsible  for  any  debt,  contract  or  liability  of  any 
person  or  corporation,  within  or  without  the  state.  Id.,  §  4.  Corporations  shall 
be  provided  for  by  general  law,  but  no  corporations  shall  be  specially  chartered, 
or  specially  authorized  to  amend  or  extend  its  charter  provisions.  Id.,  art.  XI, 
§  3.  The  legislature  shall  provide  that  every  stockholder  may  cumulate  his  votes, 
in  person  or  by  proxy.  Id.,  §  4.  The  property  of  corporations  may  always  be 
taken  for  public  use,  the  same  as  mat  of  individuals.  Id.,  g  8.  "  No  corporation 
shall  issue  stock  or  bonds,  except  for  labor  done,  services  performed,  or  money  or 
property  actually  received,  and  all  fictitious  increase  of  stock  or  indebtedness  shall 
be  void.  The  stock  of  corporations  shall  not  be  increased  except  in  pursuance  of 
general  law,  nor  without  the  cqnsent  of  the  persons  holding  a  majority  of  the 
stock,  first  obtained  at  a  meeting  held  after  at  least  thirty  days'  notice  giveii  in 
pursuance  of  law."  Id.,  §  9.  The  legislature  shall  pass  no  law  for  the  benefit  of 
any  corporation,  retroactive  in  its  operation,  or  which  imposes  on  any  county  or 
other  municipal  subdivision  of  the  state  a  new  liability  in  respect  to  trans- 
actions or  considerations  already  past  Id.,  §  12.  If  any  domestic  corporation 
shall  consolidate,  by  sale  or  otherwise,  with  any  foreign  corporation,  the  same  shall 
nbt  thereby  become  a  foreign  corporation,  but  the  state  shall  retain  jurisdiction 
over  that  part  of  the  property  within  the  limits  of  the  state,  as  if  such  consolidation 
had  not  taken  placa  Id.,  §  14.  The  legislature  shall  not  pass  any  law  permitting 
the  leasing  or  alienation  of  any  franchise  so  as  to  release  or  relieve  the  franchise 
or  corporate  property  from  any  liability  of  either  party  to  the  transaction,  "con- 
tracted or  incurred  in  the  operation,  use  or  enjoyment  of  such  franchise,  or  any 
of  its  privileges."  Id.,  §  15.  The  term  "  corporation  "  shall  include  all  joint-stock 
companies  and  associations  exercising  any  powers  not  held  by  individuals  or 
partnerships.  Id.,  g  16.  "  Dues  from  private  corporations  shall  be  secured  bj' 
such  means  as  may  be  prescribed  by  law,  but  in  no  case  shall  any  stockholder  be 
individually  liable  in  any  amount  over  or  above  the  ataount  of  stock  owned  by 
him."  Id.,  §  17.  Trusts  and  combinations  "  for  the  purpose  of  fixing  the  price  or 
regulating  the  production  of  any  article  of  commerce  or  of  produce  of  the  soil,  or  of 
consumption  by  the  people,"  are  prohibited,  and  this  provision  shall  be  enforced  by 
the  legislature.  Id.,  §  18.  No  municipal  subdivision  of  the  state  shall,  by  vote  of  its. 
citizens  or  otherwise,  ever  become  a  stockholder  in  any  corporation,  or  raise 
money  for,  or  make  donation  or  loan  its  credit  to,  or  in  aid  of,  any  corporation ; 
provided,  that  cities  and  towns  may  contract  indebtedness  for  schools,  water, 
sanitary  and  illuminating  purposes,  owning  their  just  proportion  of  the  property 
thus  created,  and  receiving  its  just  proportion  of  the  income  therefrom.  Id.,  art 
XII,  §  4.  The  legislature  shall  have  power  to  regulate  and  control  by  law  the 
transportation  charges  of  railroads  and  other  common  carriers  from  one  point  to 
another  in  the  state.  Any  corporation  organized  for  the  purpose  "shall  have  the 
right  to  construct  and  operate  a  railroad  between  any  designated  points  within 
the  state,  and  to  connect  within  or  at  the  state  line  with  railroads  of  other  states 
and  territories.  Every  railroad  shall  have  the  right  with  its  road  to  intersect, 
connect  with  or  cross  any  other  railroad  under  such  regulations  as  may  be  pre- 
scribed by  law  and  upon  making  due  compensation."  Id.,  art.  XI,  §  5.  No  trans- 
portation company  shall  niake  any  discrimination  between  persona  or  places 
within  the  state.  Id.,  §  6.  No  foreign  corporation  shall  do  any  business  in  the 
state  without  a  known  place  of  business  and  an  agent  within  the  state ;  nor  be 
allowed  any  greater  rights  or  privileges  than  a  domestic  company  of  like  char- 
acter. Id.,  §  10.  No  street  or  other  railroad  shall  be  built  in  any  city  or  town 
without  the  consent  of  the  local  authorities.  Id.,  §  11.  The  legislature  shall  pro- 
vide by  general  law  for  the  organization  and  operation  of  telegraph  and  telephone 
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companies.  Id.,  §  13.  The  legislature  shall  provide  that  every  person  or  corpo- 
ration shall  pay  a  tax  in  proportion  to  the  property  owned.  The  legislature  may 
impose  a  license  tax  upon  persons  and  corporations ;  and  may  exempt  from  tax- 
ation a  limited  amount  of  improvements  upon  land.  Id.,  art.  VII,  §  2.  All  taxes 
shall  be  uniform,  and  be  levied  under  general  laws.  But  exemptions  which  may 
seem  necessary  and  just  may  De  made.  Duplicate  taxation  of  property  for  the 
same  purpose  is  prohibited.  Id.,  §  5.  The  power  to  tax  corporations  shall  never 
be  relinquished  or  suspended.  Their  property  shall  be  taxed  for  state,  municipal 
and  other  purposes,  unless  exempted  by  this  constitution  (no  exemptions  are 
specified).  Id.,  S  8.  All  laws  of  the  territory  of  Idaho  are  continued  in  force 
until  they  are  repealed  or  expire  by  their  own  limitation.     Id.,  art.  XXI,  S  3. 

Miscellaneous  corporations. —  Five  or  more  may  incorporate  for  any  pur- 
pose "  for  which  individuals  may  lawfully  associate  themselves."  A  majority  of 
such  persons  must  be  bona  fide  residents  of  the  state.  R.  S.  1887,  title  IV, 
gg  2576,  2577.  Articles  must  be  prepared  setting  forth  (1 )  the  corporate  name; 
(3)  the  purpose  of  incorporation  ;  (3)  the  principal  place  of  business ;  (4  the  period 
of  existence,  not  exceeding  fifty  years ;  (5)  the  number  of  directors,  and  the  names 
of  those  appointed  for  the  fii'st  year ;  provided,  the  number  may  be  increased  by 
a  "  majority  of  the  stockholders  "  to  not  more  than  eleven,  who  shall  be  "  mem- 
bers of  the  corporation  ;  "  (6)  the  amount  of  the  capital  stock  and  the  number  of 
shares ;  (7)  the  amount  actually  subscribed,  and  by  whom,  g  2579.  The  articles 
of  a  railroad,  wagon-road  or  telegraph  company  shall  also  state  (1)  the  kind  of 
road  or  telegraph  intended ;  (3)  the  termini  and  all  the  intermediate  branches ; 
(3)  the  estimated  length  of  the  line.  §  2580.  The  articles  must  be  subscribed  and 
acknowledged  by  five  or  more  persons,  a  majority  of  whom  shall  be  resident  free- 
holders. §  2581.  The  corporations  specified  in  section  8580  must,  before  filing 
the  articles,  have  received  bona  fide  subscriptions  to  the  amount  of  $l,OOLt  per  mile 
for  railroads ;  $100  per  mile  for  telegraph  lines ;  and  $300  per  mile  for  wagon 
roads.  §  2582.  Before  the  secretary  of  state  shall  issue  a  certificate  of  the  filing 
of  the  articles,  an  affidavit  of  the  president,  secretary  and  treasurer  named  in  the 
articles,  tliat  the  required  amount  of  capital  stot:k  has  actuallj'  been  subscribed, 
must  be  filed  in  his  office  (it  is  not  clear  whether  this  refers  to  corporations  in 
general,  or  to  those  named  in  section  2580).  §  2583.  Upon  the  filing  of  the  articles 
with  the  recorder  of  the  county  in  which  the  principal  place  of  business  is  sit- 
uated, and  a  copy  thereof  with  the  secretary  of  state,  "  and  the  affidavit  named 
in  the  last  section,  where  such  affidavit  is  required,"  the  secretary  of  state  or  the 
county  recorder  must  issue  a  certificate  stating  those  facts,  which  completes  the 
incorporation.  §  2584.  No  corporation  formed  under  the  provisions  of  this  title 
shall  purchase,  hold  or  locate  property  in  any  county  of  the  state  without  filing 
a  certified  copy  of  its  articles  with  the  recorder  of  that  county,  witliin  sixty  days 
after  the  purchase  or  location  is  made.  §  2587.  Within  one  month  after  filing 
the  articles,  the  corporation  must,  with  the  assent  of  a  majority  of  the  stock  at  a 
special  meeting,  adopt  a  code  of  by-laws.  If  no  meeting  is  called  the  written  a.s- 
sent  of  the  holders  of  two-thirds  of  the  stock  must  be  secured.  §  2588.  The  by- 
laws may,  where  no  other  provision  is  specially  made,  provide,  among  other 
things,  for  the  time  and  manner  of  calling  and  conducting  meetings ;  the  number 
of  stockholders  necessary  for  a  quorum ;  the  mode  of  voting  by  proxy ;  the  time 
of  the  annual  election  of  directors,  and  the  manner  of  giving  notice  (but  there 
must  be  a  published  notice  of  at  least  two  weeks) ;  the  duties  and  compensation 
of  officers ;  the  manner  of  election,  and  the  terms  of  office  of  all  officers  other 
than  directors ;  and  suitable  penalties  for  violations  of  the  by-laws,  not  exceeding 
$100  for  any  one  offense.  §  2590.  All  by-laws  must  be  certified  and  copied  in  a 
book  at  the  principal  office,  which  book  shall  bo  open  to  public  inspection.  No 
by-law  shall  take  effect  until  so  copied.  Repeals  and  amendments  and  new  by- 
laws must  be  noted  in  the  book.  Such  amendments,  etc.,  may  be  made  by  a  two- 
thirds  stock  vote,  or  the  power  to  make  such  charges  may,  by  a  like  vote,  be 
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delegated  to  the  directors.  §  3591.  There  shall  be  from  five  to  eleven  directors, 
who  shall  be  stockholders,  and  a  majority  of  them  citizens  and  bona  fide  actual 
residents  of  the  state.  The  amount  of  stock  which  directors  must  hold  shall  be 
fixed  by  the  by-laws.  §  2593.  At  the  first  meeting  at  which  by-law  are  adopted, 
or  at  such  subsequent  meeting  as  may  be  there  designated,  the  first  board  of  di- 
rectors shall  be  elected.  §  3593.  At  all  elections  voting  must  be  by  ballot,  and 
each  share  has  one  vote!  §  3594.  The  directors  must  not  make  dividends,  except 
from  the  surplus  profits ;  nor  must  they  divide,  witlidraw  or  pay  to  stockholders 
any  part  of  the  capital  stock,  or  reduce  or  increase  the  capital  stock  except  as 
herein  provided ;  and  for  a  violation  hereof  they  shall  be  jointly  and  severally 
liable  to  the  corporation  or  its  creditors  for  the  amount  withdrawn,  g  3596.  Di- 
rectors can  be  removed  by  a  two-thirds  vote.  ^  3597.  Offipers  of  a  corporation 
who  wilfully  make  a  false  entry  or  report  are  jointly  and  severally  liable  for  any 
damage  resulting  therefrom.  §  2803.  Meetings  of  stockholders  or  directors  must 
be  held  at  "  its  ofiice  or  prinnipal  place  of  business."  g  2608.  The  principal  place 
of  business  may  be  changed  with  the  written  consent  of  two-thirds  of  the  stock, 
after  a  three  weeks'  published  notice.  §  3608.  "  Each  stockholder  of  a  corpora- 
tion is  iridividually  and  personally  liable  for  its  debts  and  liabilities  to  the  full 
amount  unpaid  upon  the  par  or  face  value  of  the  stock  or  shares  owned  by 
him."  Any  creditor  may  bring  action  against  any  of  the  stockholders  jointly  or 
severally.  But  this  act  must  not  be  construed  to  render  a  stockholder  liable  for 
debts,  assessments  or  calls  to  an  amount  exceeding  the  balance  unpaid  upon  his 
stock,  "  or  the  difference  between  the  amount  that  has  been  actually  paid  upon  his 
stock  and  the  par'or"face  value  thereof,"  except  when  so  liable  on  the  ground  of 
fraud,  etc.,  or  for  misconduct  as  officer,  agent  or  stockholder.  "  No  corporation 
shall  issue  any  stock  as  paid  up,  in  whole  or  in  part,  or  credit  any  amount,  assess- 
ment or  call  as  paid  upon  any  of  its  stock,  except  for  money,  property,  labor  or 
services."  actually  received  or  paid  upon  the,  corporate  debts.  The  liability  of 
stockholders  is  determined  by  the  amount  of  stock  owned  at  the  time  the  debt  or 
liability  was  incurred  by  the  corporation ;  and  such  liability  is  not  released  by 
any  subsequent  transfer  of  stock.  When  such  liability  does  not  arise  upon  con- 
tract, it  shall  be  deemed  to  bo  incurred  when  judgment  is  obtained  against  the 
corporation.  The  term  stockholder,  as  used  in  this  section,  includes  every  equitable 
owner  of  stock,  though  the  same  appears  on  the  books  in  the  name  of  another;  and 
also  to  every  person  who  has  advanced  the  instalments  or  purchase-money,  or  sub- 
scribed for  stock,  in  the  name  of  a  minor,  so  long  as  the  latter  remains  a  minor ; 
and  to  every  guardian  or  trustee  who  voluntarily  invests  any  trust  funds  in  the  stock. 
When  stock  is  pledged,/ the  pledgor,  and  not  .the  pledgee,  is  thus  personally  liable. 
This  liability  extends  to  foreign  corporations.  §  2609,  Am'd  Laws  1891,  p.  173.  Cer- 
tificates may  be  issued  before  full  payment,  under  such  instructions  and  for  such 
purposes  as  the  by-laws  may  provide.  §  3610.  The  by-laws  may  provide  that  no 
transfer  shall  be  made  on  the  books  until  all  obligations  of  the  holder  to  the  cor- 
poration are  discharged.  §  3611.  After  one-fourth  of  the  stock  has  been  sub- 
scribed, the  directors  may,  for  business  purposes  or  paying  debts,  levy  assessments 
on  the  subscribed  stock.  §  3614.  No  one  assessment  shall  exceed  ten  per  cent  of 
the  capital  named  in  the  articles ;  excepting  that,  if  the  whole  capital  has  not  been 
paid  up,  the  assessment  may,  if  necessary,  be  for  the  whole  amount  unpaid,  and 
that,  unless  the  articles  otherwise  provide,  railroad  assessments  may  be  ten  per 
centum  per  month.  §  2615.  Generally,  no  assessment  shall  be  made  while  any 
portion  of  a  previous  one  remains  unpaid.  §  2616.  A  corporation  may  purchase 
its  own  stock  when  sold  at  auction  to  pay  assessments,  but  cannot  vote  upon  it 
§  3637.  The  succession  of  a  corporation  may  be  perpetual,  unless  a  period  is  lim- 
ited (but  see  section  3579,  supra).  §  3633.  The  company  must  organize  and  begin 
business  within  one  year,  g  3636.  The  capital  may  be  increased  or  diminished 
(but  not  to  an  amount  less  than  the  corporate  indebtedness  or  the  estimated  cost 
Of  any  works  which  it  may  be  the  object  or  purpose  of  the  corporation  to  con- 
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struct),  upon  a  two-thirds  stock  vote,  or  the  written  consent  of  three-fourths  of 
the  stock.  §  2637.  The  corporation  may  acquire  real  estate  necessary  for  its  busi- 
ness transactions,  or  the  construction  of  works ;  or  such  as  7iiay  be  specially  au- 
thorized. §  2638.  Records  and  transfer  books,  open  to  the  inspection  of  directors, 
stockholders  and  creditors,  must  be  kept.  §§3839,3640.  To  satisfy  any  judgment 
against  a  corporation  authorized  to  receive  tolls,  its  franchise,  etc.,  raay  be  sold. 
§§  2642-3647.  Upon  dissolution,  the  directors  become  titistees.  §  2648.  Every 
corporation  may  extend  its  period  of  existence  to  a  period  not  exceeding  fifty 
years  from  the  time  of  its  formation  (see  section  2633,  supra),  g  2649.  No  corpo- 
ration, except  railroad  corporations,  any  of  whose  members  are  aliens,  or  have 
not  declared  their  intentions  of  becoming  citizens  of  the  United  States,  shall  have 
any  interest  in  any  real  estate  in  Idaho,  except  mining  lands ;  provided,  that  this  act 
shall  not  prevent  the  enforcement  of  a  lien  or  judgment,  or  the  collection  of  a 
debt,  by  purchase  or  otherwise.  But  land  thus  acquired  must  be  disposed  of 
within  five  years.  Laws  1891,  p.  108.  There  are  some  special  provisions  for  cer- 
tain corporations,  such  as  ferry,  telegraph,  canal,  insurance  and  homestead  com- 
panies. §  2694  et  seq.  As  to  guaranty  companies,  see  Laws  1893,  p.  86.  Any  per- 
son, "citizen  or  alien,  natural  or  artificial,"  except  Chinese,  may  own  any  land  for 
mining  purposes.     Laws  1891,  p.  119. 

Foreign,  corporations  must,  within  three  months  after  commencing  business 
in  the  state,  designate  an  agent  in  the  county  where  the  principal  office  is  located, 
and  shall  then  have  all  the  privileges  of  domestic  corporations,  including  the  right 
of  eminent  domain.     R.  S.,  g  2658. 

Kailroad  corporations  are  subject  to  the  following  additional  provisions : 
They  may  borrow,  under  the  regulations  and  restrictions  of  the  directors,  such 
sums  as  may  be  neces^y  for  "  contracting  and  completing  "  their  road,  and  may 
issue  and  dispose  of  bonds  or  promissory  notes  therefor,  in  denominations  of  not 
less  than  |500,  at  a  rate  of  interest  not  exceeding  ten  per  centum,  and  may  also 
issue  such  bonds  or  notes  "  in  payment  of  any  debts  or  contracts  for  constructing 
and  completing  their  road,  with  its  equipments  and  all  else  relative  thereto ;  "  and 
to  secure  the  payment  thereof,  they  may  mortgage  their  property  and  franchise. 
The  amount  of  bonds  or  notes  shall  not  exceed  the  capital  stock.  R.  S.,  §  2664. 
The  dii-ectors  shall  establish  a  sinking  fund  for  the  redemption  o£  such  bonds,  and 
may  confer  upon  the  holders  the  right  to  convert  the  principal  owing  on  the  sarne 
into  stock  at  any  time  within  eight  years  from  their  date.  §  2665.  sThey  may 
purchase,  or  take  by  voluntary  grant,  any  real  estate  to  aid  in  the  construction  or 
maintenance  of  the  road.  §  3666.  They  also  have  power  to  intersect  any  other 
railroad,  at  any  point,  and  to  fix  the  rates  of  toll,  within  the  limits  prescribed  by 
law,  and  subject  to  the  will  of  the  legislature.  §  3666.  The  construction  of  the 
road  must  be  commenced  within  two  years  after  filing  the  articles,  and  five  miles 
must  be  completed  each  year.  §  3669.  No  street  can  be  used  in  a  city  or  town, 
unless  the  right  is  granted  by  a  two-thirds  vote  of  the  municipal  authorities. 
§  2671.  "Two  or  more  railroad  corporations  may  consolidate  their  capital  stock, 
debts,  property,  assets  and  franchises  in  such  manner  as  may  be  agreed  upon  by 
their  respective  boards  of  directors,"  after  the  written  consent  of  the  holders  of 
three-fourths  of  the  stock  in  each  corporation.  §  2678.  Any  railroad  corporation, 
domestic  or  foreign,  "  may  take,  purchase,  hold,  sell  and  dispose  of,  or  guaranty 
the  payment  of,  the  bonds  and  securities  of  any  other  railroad  corporation  whose 
line  of  railroad  is  continuous  of,  or  by  lease,  traffic  contract,  or  otherwise  con- 
nected with,  its  own  line."  Laws  1891,  p.  17.  Any  domestic  or  foreign  company, 
authorized  to  do  business  in  the  state,  may  extend  its  road,  or  build  branches 
from  any  point  on  its  line,  or  on  a  connecting  line.  Laws  1891,  p.  124,  §  1.  Any 
such  corporation  may  consolidate  with  any  other  railroad  corporation,  within  or 
without  the  state,  when  such  other  coi-poration  does  not  own  any  competing  line, 
upon  such  terms  as  may  be  agreed  upon.  Articles  stating  the  terms  must  be  ap- 
proved by  the  holders  of  a  majority  of  the  stock.    Any  domestic  or  foreign  cor- 
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poration,  whose  lino  is  wholly  or  partly  within  the  state,  may  lease  or  purchase 
and  operate  the  whole  or  any  part  of  the  railroad  of  "  any  other  railroad  corpora- 
tion," together  with  all  appurtenances  thereof ;  provided,  that  the  capital  stock 
of  the  consolidated  company  shall  not  exceed  the  sum  of  the  capital  of  the  con- 
tracting companies,  at  its  par  value,  and  that  no  bonds  or  other  evidences  of  debt 
shall  be  issued  as  a  consideration  for,  or  in  connection  with,  such  consolidation. 
§  3.  Any  foreign  company  whose  line  may  extend  to  the  state  boundary  may 
continue  the  same  to  any  point  in  the  state,  and  build  branches.    §  3. 

Taxation. —  The  capital  stock  of  a  corporation  is  exempt  where  the  property 
of  the  corpox-ation  has  been  assessed.  R  S.,  §  HOI,  Am'd  Laws  1893,  p.  150,  and 
g  1440.  The  property  of  every  corporation  must  be  assessed  in  the  county  where 
it  is  situated.  §  1442.  Every  tax  is  a  lien  upon  all  the  property,  real  or  personal, 
of  tlie  delinquent.  g§  1412-1414.  The  state  board  has  exclusive  power  to  assess 
and  value  all  •'  railroad  track  ".  and  "  rolling  stock."  The  former  includes  the 
right  of  way  and  all  superstructures  and  improvements  thereon,  and  the  latter  in- 
cludes all  movable  property  used  in  connection  with  the  road.  All  railroad  prop- 
erty not  included  in  these  two  terms  shall  be  assessed  by  the  county  assessors  like 
all  other  property.  Officers  must  furnish  statements  to  the  state  board,  wliich 
shall  apportion  the  values  of  the  "railroad  track  "  and  "  rolling  stock  "to  the 
counties  traversed,  in  the  proportion  which  the  main  line  bears  to  the  part  within 
the  respective  counties.     Laws  1893,  p.  72. 

§945.  ILLINOIS:'  Constitutional  provisions. —  No  law  shall  be  passed 
making  "  any  irrevocable  grant  of  special  privileges  or  immunities."  Constitu- 
tion of  1870,  art  II,  §  14.  Special  laws  granting  the  right  to  lay  down  railroad 
tracks,  or  amending  existing  charters  for  such  purpose,  or  granting  to  any  cor- 
poration or  individual  any  special  or  exclusive  privilege,  immunity  or  franchise 
whatever,  are  prohibited.  Art.  IV,  §  22.  Taxation  shall  be  such  that  "  every  per- 
son and  corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his,  her  or  its 
property."  But  the  legislature  shall  have  power  to  tax  "  persons  or  corporations 
owning  or  using  franchises  and  privileges  in  such  manner  as  it  shall  from  time  to 
time  direct  by  general  law,  unifbrm  as  to  the  class  upon  which  it  operates."  Art 
IX,  §  1.  County  authorities  shall  never  assess  taxes  which,  in  the  aggregate, 
shall  exceed  seven  and  a  half  mills  on  the  dollar,  except  to  pay"  debts  existing  at 
the  adoption  of  the  consolidation,  unless  authorized  by  a  vote  of  the  people  of  the 
county.  Id.,  §  8.  No  corporation  (except  charitable,  etc.)  shall  be  created  by  spe- 
cial law,  or  its  charter  changed  or  amended,  but  general  laws  shall  provide  for 
all  incorporation.  Art  XI,  §  1.  The  legislature  shall  provide  by  law  that  in  all 
elections  of  directors,  every  stockholder  may  vote,  in  person  or  proxy,  for  the 
number  of  shares  owned  by  him,  for  as  many  persons  as  there  are  directors  to  be 
elected,  or  to  cumulate  said  shares,  "and  give  one  candidate  as  many  votes  as 
the  number  of  directors  multiplied  by  the  number  of  his  shares  of  stock  shall 
equal,  or  to  distribute  them  on  the  same  principle  among  as  many  candidates  as 
he  shall  think  fit"  Elections  shall  not  be  held  in  any  other  manner.  Id.,  g  8. 
No  legislative  act  shall  grant  the  right  to  construct  a  street  railway  without  the 
consent  of  the  local  authorities.  Id.,  §  4.  Stockholders  in  banks  are  liable  to  cor- 
porate creditors  to  the  amount  of  stock  held  by  them  for  liabilities  "  accruing 
while  he  or  she  remains  such  stockholder."  Id.,  g  6.  Every  railroad  corporation 
organized  or  doing  business  in  the  state  shall  have  a  public  office  in  the  state, 
when  transfers  shall  be  made,  and  in  which  shall  be  kept,  for  public  inspection, 
stock  books,  giving  also  the  assets  and  liabilities  and  the  residence  of  officers,  and 
the  directors  shall  make  annual  reports.  Id.,  §  9.  Rolling  stock,  and  all  movable 
property,  shall  be  personalty  and  be  liable  to  execution  and  sale.  Id.,  §  10.  The 
consolidation  of  parallel  or  competing  lines  is  forbidden,  and  no  consolidation 
shall  take  place  except  on  public  notice  of  sixty  days.     A  majority  of  the  direct- 

'  The  acts  of  the  legislature  down  to  and  Including  the  laws  of  1893  are  included  in  this  synopsis. 
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ors  shall  be  citizens  and  residents  of  the  stata  Id.,  §  11.  "No  railroad  corpora- 
tion shall  issue  any  stock  or  bonds,  except  for  money,  labor  or  property  acftially 
received,  and  applied  to  the  purposes  for  which  such  corporation  was  created ; 
and  all  stock  dividends  and  other  fictitious  increase  of  the  capital  stock  or  indebt- 
edness of  any  such  corporation  shall  be  void."  There  shall  be  no  increase  of  the 
capital  stock  without  sixty  days'  notica  Id.,  §  13.  Corporate  property  may  be 
taken  under  the  right  of  eminent  domain,  like  the  property  of  individuals.  Id., 
§  14  The  legislature  sliall  pass  laws  to  correct  abuses  and  prevent  unjust  dis- 
crimination and  extortion  in  rates,  and  to  enforce  such  laws  may  even  cause  a 
forfeiture  of  the  corpor.ate  property  and  franchises.  Id.,  §  15.  No  municipality 
shall  ever  subscribe  to  the  capital  stock  of  any  railroad  or  private  corporation,  or 
make  donation  to,  or  loan  its  credit  in  aid  of,  such  corporation.     Art  XIV. 

Miscellaneous  corporations.—  Corporations  may  be  formed  hereunder  for 
any  lawful  purpose,  except  banking,  insurance,  real-estate  brokerage,  "  the  oper- 
ation of  raihoads  "  and  the  business  of  loaning  money.  Horse  and  dummy  rail- 
road companies,  and  corporations  formed  for  the  construction  of  railroad  bridges, 
are  not  railroad  corporations  within  the  meaning  of  this  section.  Revised  Statutes 
of  1891,  ch.  33,  §  1.  There  shall  be  three  to  seven  incorporators.  They  shall  make 
and  duly  acknowledge  a  statement,  setting  forth  (1)  the  corporate  name  and  the 
object  of  the  incorporation  ;  (2)  the  capital  stock  and  the  number  of  shares;  (3) 
the  location  of  the  principal  office ;  (4)  the  duration  of  the  corporation  (not  ex- 
ceeding ninety-nine  yeare).  The  statement  shall  be  filed  with  the  secretary  of 
state,  who  shall  thereupon  issue  to  the  corporation  a  license  as  commissioners  to 
open  subsfcription  books  at  such  times  and  places  as  they  desire.  But  no  such  or- 
ganization shall  be  effected  unless  at  the  time  of  filing  such  statement  the  incor- 
porators shall  pay  to  the  secretaiy  of  state  $25,  to  be  in  lieu  of  all  other  fees  for 
issuing  incorporation  articles.  Id.,  §  2,  Am'd  Laws  1898,  p.  88.  "  As  soon  as  may 
be  after  the  capital  stock  shall  be  fully  subscribed,"  the  commissioners  shall  con- 
vene a  meeting  of  the  subscribers  to  elect  directors  and  transact  other  business. 
Ten  days'  notice  of  meeting  shall  be  given  by  mail.  The  language  of  the  consti- 
tution {supra,  art  XI)  is  affirmed  in  regard  to  voting.  Directore  may,  by  a  reso- 
lution of  the  stockholders,  be  elected  in  three  classes,  the  term  of  oflSce  of  the 
first  class  to  expire  on  the  day  of  tlie  next  annusd  election,  the  second  one  year 
thereafter,  etc.  Elections  after  such  classification  shall  be  for  a  term  of  three 
years,  the  number  elected  being  equal  to  the  number  whose  terms  expire  on  the 
year  of  such  election.  Id.,  §  3.  The  commissioners  mentioned  above  must  make 
a  full  report  of  the  proceedings  and  of  the  election  of  directors,  a  copy  of  which 
report,  sworn  to  by  a  majority  of  the  commissioners,  shall  be  filed  with  the  sec- 
retary of  state,  who  shall  thereupon  issue  a  certificate  of  complete  organization. 
The  company  may  then  proceed  to  business.  Unless  the  company  organizes  and 
begins  business  within  two  years  from  the  date  of  their  license,  the  license  shall 
be  deemed  revoked,  and  all  proceedings  thereunder  void.  Id.,  §  4  Such  corpo- 
ration may  '•  own,  possess  and  enjoy  "  the  real  estate  necessary  for  their  business 
and  may  "sell  and  dispose  of  the  same"  when  not  needed.  They  may  borrow 
money  at  legal  rates  of  interest  "  and  pledge  their  property,  both  real  and  per- 
sonal, to  recover  the  payment  thereof ;  "  and  may  have  all  the  powers  necessary 
to  carry  into  effect  all  the  objects  for  which  they  were  formed.  But  "  all  real 
estate  so  acquired  in  satisfaction  of  any  liability  or  indebtedness,  unless  the  same 
may  be  necessary  and  suitable  for  tlie  business  of  such  corporation,  shall  be  of- 
fered at  public  auction  at  least  once  every  year,"  after  four  weeks'  notice  in  a 
county  paper;  "and  said  real  estate  shall  be  sold  whenever  the  price  ofifered  for 
it  is  not  less  than  the  claim  of  such  corporation,  including  all  interest,  costs  and 
other  expenses."  If  the  land  is  not  thus  sold  in  five  yeai-s  the  state's  attorney 
shall  proceed  to  sell  the  same,  and  the  proceeds,  after  deducting  all  expenses,  shall 
be  paid  to  the  corporation.  Id.,  §  5.  The  number  of  directors  shall  not  be  in- 
creased or  diminished,  or  their  term  of  oflBce  changed,  without  the  consent  of  the 
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owners  of  a  majority  of  the  stock.  The  officers  shall  consist  of  a  president,  sec- 
retary and  treasurer,  and  such  other  officers  and  agents  as  the  directors  may  de- 
termine upon.  The  directors  may  adopt  by-laws.  They  may  require  bonds  from 
officers,  with  such  conditions  and  sureties  as  they  may  deem  proper,  and  may  re- 
move any  officer  when  they  think  the  interest  of  the  corporation  i-equires  it.  The 
-  officers  shall  hold  office  for  the  period  provided  by  the  by-laws.  Id.,  §  6.  The 
•shares  of  stock  shall  not  be  less  than  $10,  nor  more  than  $100  each,  and  shall  be 
personalty,  and  be  transferable  in  the  manner  provided  by  the  by-laws.  Sub- 
scriptions shall  be  made  payable  to  the  corporation,  in  such  instalments  and  at 
such  times  as  the  directors  may  determine.  The  corporation  may  maintain  an 
action  to  recover  instalments,  and  the  directors  may  provide  other  penalties  for 
a  failure  to  pay  such  instalments,  "  but  no  penalty  working  a  forfeiture  of  stock, 
or  of  the  amounts  paid  thereon,  shall  be  declared  as  against  any  estate  before  dis- 
tribution shall  have  been  made,  or  against  any  stockholder  before  demand  shall 
have  been  made  "  and  notice  given.  Id.,  §  7.  "  Every  assignment  or  transfer  of 
stocks,  on  which  there  remains  any  portion  unpaid,  shall  be  recorded  in  tlie  office 
of  the  recorder  of  deeds  of  the  county  within  which  the  principal  office  is  located, 
and  each  stockholder  shall  be  liable  for  the  debts  of  the  corporation  to  the 
extent  of  the  amount  that  may  be  unpaid  upon  the  stock  held  by  him."  No 
assignor  of  stock  shall  be  released  from  any  such  indebtedness  by  reason  of 
any  assignment  of  his  stock,  "  but  shall  remain  liable  therefor  jointly  with  the 
assignee  until  the  said  stock  be  fully  paid."  Stockholders  may  be  proceeded 
against  individually  to  the  extent  of  the  balance  unpaid  on  their  stock,  "whether 
called  in  or  not,  as  in  cases  of  garnishment."  Every  assignee  or  transferee 
of  stock  shall  be  liable  to  the  company  for  the  amount  unpaid  thereon,  "to 
the  extent  and  in  the  same  manner  as  if  he  had  been  the  original  subscriber." 
Id.,  §  8.  The  legislature  shall  have  power  to  prescribe  regulations  and  pro- 
visions which  shall  be  binding  on  any  corporation  formed  under  this  act. 
Id.,  §  9.  Auy  corporations  whose  powers  have  expired  shall  continue  bodies 
corporate  for  two  years  for  the  sole  purpose  of  settling  their  affairs.  Id., 
§  10.  No  dissolution  shall  affect  any  remedy  against  the  corporation,  its  officers 
or  stockholders,  for  any  obligation  incurred  before  dissolution.  Id.,  g  13.  The 
directors  shall  cause  to  be  kept  correct  books  of  account,  open  for  the  inspection 
of  stockholders.  Id.,  §  13.  Failure  to  elect  directors  on  the  day  fixed  by  the  by- 
laws, or  for  which  notice  was  given,  shall  not  dissolve  the  corporation,  "  but  such 
election  may  be  held  at  any  time  after  proper  notice."  Id.,  §  14.  Assessments 
,  shall  be  levied  pro  rata.  Id.,  §  15.  "  If  the  indebtedness  of  any  stock  corpora- 
tion shall  exceed  the  amount  of  its  capital  stock,  the  directors  and  officers  of  such 
corporation,  assenting  thereto,  shall  be  personally  and  individually  liable  for  such 
excess  to  the  creditors  of  such  corporation."  Id.,  §  16.  An  annual  statement 
giving  a  description  of  all  realty  acquired  in  securing  any  debt  or  liability,  with 
the  time  of  acquiring  the  same,  shall  be  recorded  with  the  county  recorder  and 
filed  with  the  secretary  of  state.  Id.,  g  17.  Any  person  or  persons  being,  or  pre- 
tending to  be,  an  officer  or  agent  of  any  stock  corporation,  or  pretended  stock 
corporation,  assuming  to  exercise  corporate  powers,  or  using  the  name  of  such 
corporation,  "  without  complying  with  the  provisions  of  this  act,  before  all  stock 
named  in  the  articles  of  incorporation  shall  be  subscribed  in  good  faith,"  shall  be 
"  jointly  and  severally  liable  for  all  debts  and  liabilities  made  by  them  and  con- 
tracted in  the  name  of  such  corporation  or  pretended  corporation."  Id.,  §  18. 
For  declaring  and  paying  any  dividend  while  the  corporation  is  insolvent,  or 
which  would  render  it  insolvent  or  diminish  the  capital  stock,  all  officers  or  agents 
assenting  thereto  "  shall  be  jointly  and  severally  liable  for  all  the  debts  of  such 
corporation  then  existing,  and  for  all  that  shall  thereafter  be  contracted,  while 
they  shall  respectively  continue  in  office."  Id.,  §  19.  The  by-laws  shall  provide 
for  calling  directors'  meetings,  but  when  all  the  directors  shall  be  present  at  a 
meeting,  however  called,  or  shall  sign  a  written  consent  thereto  on  the  record  of  the 
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meeting,  the  acts  of  such  meeting  shall  be  valid ;  provided,  that  the  action  of  any 
meeting  held  beyond  the  limits  of  the  state  shall  not  be  valid  unless  the  meeting 
was  authorized,  or  its  acts  ratified,  by  a  two-thirds  vote  of  the  directors  at  a  reg- 
ular meeting.  Id.,  §  20.  All  the  oiScers  who  knowingly  sign  a  false  statement 
or  public  notice '-shall  be  jointly  and  separately  liable  for  all  damages  arising 
therefrom."  Id.,  g  21.  Two-thirds  of  the  paid-up  stock  may  call  a  stockholders' 
meeting.  Id.,  §  82.  Pledgees,  executors,  etc.,  are  not  personally  liable  as  stock- 
holders. Id.,  §  23.  Executors,  etc.,  and  pledgors  may  vote.  Id.,  §  24.  Courts  of 
equity  may  appoint  a  receiver  of  an  insolvent  corporation  when  the  stockholders' 
liabilities  are  not  sufficient  to  pay  the  corporate  debts.  Id.,  §  25.  Foreign  corpo- 
rations shall  have  no  other  or  greater  powers  than  domestic  companies,  and  shall 
not  hold  real  estate  except  as  provided  in  this  act  in  case  of  domestic  companies. 
Id.,  i^  26.  Whenever  the  board  of  directors  may  desire  to  change  the  corporate 
name,  the  corporate  business,  the  place  of  business,  increase  or  decrease  the  cap- 
ital or  the  number  of  directors,  or  to  consolidate  with  another  corporation,  exist- 
ing or  to  be  organized,  they  may  call  a  special  stockholders'  meeting,  at  which  a 
two-thirds  stock-vote,  in  person  or  by  proxy,  is  necessary  for  authorizing  any  such 
change.  The  number  of  directors  shall  not  be  less  than  five  nor  more  than  eleven. 
No  removal  shall  be  made  from  a  municipality  which,  or  any  inhabitant  of  which, 
shall  have  in  any  manner  contributed  any  valuable  thing  to  induce  a  location  of 
the  company  in  such  municipality.  Consolidation  under  this  act  shall  only  take 
place  between  corporations  engaged  in  the  same  genei-al  business,  in  the  same 
vicinity ;  and  no  more  than  two  existing  corporations  shall  consolidate.  Notice 
of  the  meeting  shall  be  given  by  mail  to  each  stockholder  thirty  days  (in  case  of 
railroads,  sixty  days)  before  the  meeting,  and  published  for  three  weeks  (in  case 
of  railroads,  six  weeks).  Td.,  §§  50-52,  57.  If  the  vote  is  in  favor  of  the  proposi- 
tion, a  certificate  thereof  must  be  filed  with  the  county  recorder  and  the  secretary 
of  state,  whereupon  the  change  voted  will  be  accomplished.  Corporatious  (other 
than  manufacturing)  availing  themselves  of  this  act  shall  be  subject  to  all  the 
general  laws  of  the  state  regulating  corporations  of  like  character.  Id.,  §  53.  A 
notice  of  any  such  change  shall  be  published  in  a  county  paper.  Id.,  g  54.  No 
such  change  shall  affect  pending  suits.  Id.,  §  56.  Respecting  the  matter  of 
changing  from  an  even  to  an  odd  number  of  directors,  see  Id.,  §g  59-64.  Any 
consolidated  company  shall  be  liable  for  all  the  debts  and  liabilities  of  each  con- 
solidating company.  Id.,  §  65.  Foreign  corporations,  except  railroad  companies, 
may  appoint  an  agent  with  power  of  attorney  to  perform  all  acts  lawful  for  the 
corporation  to  do  in  the  state.  Any  scrawl  or  seal  written  by  such  agent  shall  be 
valid.  Id.,  §  66.  Any  foreign  corporation  "authorized  by  its  charter  to  invest  or 
loan  money  may  invest  or  loan  money  in  this  state,"  under  the  same  rights  and 
conditions  as  individual  citizens  of  the  state;  and  if  a  sale  is  made  "under  any 
judgment,  decree  or  power  in  a  mortgage  of  deed,"  such  corporation  may  pur- 
chase, in  its  corporate  name,  the  property  offered  for  sale,  and  become  vested 
with  the  title  like  a  natural  person.  But  such  land  must  be  offered  for  sale  and 
disposed  of  in  accordance  with  the  provisions  of  section  5,  supra.    Id.,  g  83. 

For  provisions  regarding  elevated  ways,  see  Id.,  §§  84-88. 

Manufacturing  and  mining  corporations  may  own  and  hold  stock  and  securities 
in  railroads  connecting  their  plants  with  each  other,  or  with  other  railroads  or 
harbors,  but  shall  not  hold  stock  in  more  than  one  railroad  connecting  the  same 
points.    Laws  1893,  p.  165. 

Trusts  and  combinations  on  the  part  of  any  corporation  or  individual  whatever, 
made  with  intent  to  limit  or  fix  the  price  or  lessen  the  production  and  sales  of  any 
article  of  commerce,  use  or  consumption,  or  to  prevent,  restrict  or  diminish  the 
manufacture  or  output  of  any  such  article  produced  or  sold  in  the  state,  are  de- 
clared to  be  conspiracies  to  defraud.  No  corporation  shall  issue  or  own  any  trust 
certificates.  For  any  violation  of  this  act,  corporations  shall  be  fined  |500  to  $2,000 
for  the  first  offense,  $2,000  to  $5,000  for  the  second  offense,  $5,000  to  $10,000  for 
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the  third  offense,  and  $15,000  for  each  subsequent  offense.  Officers  shall  be  fined 
from  |200  to  $1,000,  or  be  imprisoned  for  not  more  than  one  year,  or  be  both  fined 
and  imprisoned.  Any  contract  in  violation  of  any  provision  of  this  act  shall  be 
void,  and  any  purchaser  of  any  article  from  any  person  or  corporation  doing  busi- 
ness contrary  to  any  provision  of  this  act  shall  not  be  liable  for  the  cost  of  the 
same.  Officers  must  annually  make  affidavit  that  their  corporations  are  not 
violating  any  provision  of  this  act.  Lavps  1891,  p.  306,  Am'd  Laws  1893,  p.  90.  In 
another  statute  the  term  "trust"  is  defined,  and  it  is  declared  that  any  corpora- 
tion which  is  a  party  to  a  trust  shall,  if  a  domestic  company,  forfeit  its  charter,  or 
If  a  foreign  corporation  its  right  to  do  business  in  the  state ;  and  that  any  person 
who  may  be  a  party  to  a  trust  shall  be  fined  from  $3,000  to  $5,000.  The  provisions 
of  the  act  do  not  apply  to  agricultural  products  or  live-stock  in  the  hands  of  the 
producer  or  raiser.    Laws  1893,  p.  182. 

Railroads.— Five  or  mc>re  may  incorporate.  Any  such  corporation  may  purchar e 
and  operate  any  railroad  "  sold  or  transferred  under  order  or  powers  of  sale  or  de- 
cree of,  or  sale  under,  foreclosure  of  mortgage  or  deed  of  trust,"  and  companies 
heretofore  organized  shall  possess  all  the  powers  and  privileges  given  by  this  act. 
Ch.  114,  §  1.  Articles  must  be  signed  and  recorded  with  the  county  recorder  of 
each  county  through  which  the  road  will  run,  and  the  secretary,  setting  forth 
(1)  the  corporate  name ;  (3)  the  termini  of  the  road  ;  (3)  the  location  of  the  prin- 
cipal place  of  business;  (4)  the  time  of  the  commencement  and  the  period  of  ex- 
istence of  the  corporation;  (5)  the  capital  stock  and  the  number  and  amount  of 
the  shares;  (6)  the  names  and  residences  of  the  corporators;  (7)  the  names  of  the 
first  board  and  in  what  officers  the  management  of  affairs  shall  be  vested.  Id., 
g§  3,  3.  Tlie  corporation  "may  declare  the  interests  of  its  stockholders  transfer- 
able," establish  by-laws  and  make  all  regulations  for  the  management  of  its  affairs. 
Id.,  §  4.  The  incorporation  shall  not  be  for  more  than  fifty  years,  but  renewals 
for  that  or  a  shorter  period  may  be  made  upon  a  vote  of  three-fourths  of  the 
stock.  Id.,  §  5.  A  public  office  must  be  kept  in  the  state,  where  ti-ansfers  shall 
be  made,  and  in  which  shall  be  kept  for  public  inspection  books  giving  full  infor- 
mation respecting  capital  stock,  stockholders,  assets  and  liabilities,  etc.  Id.,  §  7, 
Directors  shall  be  stockholders,  and  be  elected  annually  within  the  state.  The 
number  of  directors,  the  manner  of  their  election,  and  the  mode  of  filling  vacan- 
cies shall  be  specified  by  the  by-laws,  and  shall  only  be  changed  at  the  annual 
meetings.  "  The  first  board  of  directors  shall  classify  themselves  by  lot  in  such 
manner  that  there  shall  be  as  nearly  as  practicable  three  directors  in  each  class." 
The  first  class  shall  go  out  of  office  in  one  year,  the  second  in  two  years,  and  so 
forth,  "  and  all  vacancies  occurring  by  reason  of  expiration  of  time  shall  be  filled 
by  election  for  a  term  of  years  equal  to  the  number  of  classes."  Id.,  §  8.  Special 
meetings  may  be  called  by  the  directors,  or  by  one-fourth  of  the  stock,  by  giving 
thirty  days  published  notice  in  each  countj' traversed.  Two-thirds  of  the  stock 
must  be  represented  at  such  meeting,  or  business  cannot  be  done.  The  meeting 
may  adjourn  from  day  to  day,  for  not  more  than  three  days,  waiting  for  such  a 
majority.  Id.,  §  9.  Full  reports  are  required  from  Jhe  president  and  directors  at 
the  annual  meeting,  or  at  any  meeting  if  a  majority  of  those  present  in  person  or  by 
proxy  demand  it.  Id.,  §10.  At  all  general  meetings  amajority  in  value  of  the  stock- 
holders may  fix  the  rat^s  of  interest  to  be  paid  for  loans  "  for  the  construction  of  such 
railway  and  its  appendages,"  and  the  amount  of  such  loans.  Id.  At  any  special  meet- 
ing two-thirds~of  the  stock  may  remove  any  president  or  other  officer  and  fill  the 
vacancies.  Id.  All  books  and  papers  shall  be  open  to  the  inspection  of  stockholders 
at  all  reasonable  hours.  Id.  If  directors  are  not  elected  on  the  day  fixed  by  the  by- 
laws, the  corporation  shall  not  for  that  reason  be  dissolved,  if  an  election  is  held 
within  ninety  days  thereafter.  But  not  less  than  a  majority  vote  of  the  stock 
shall  elect  the  directors,  and  a  majority  of  the  board  shall  be  citizens  of  the  state. 
Id.,  §  11.  See,  also,  Laws  1893,  p.  164.  The  directors  shall  elect  a  president  from 
their  own  number.     Id.,  §  13.    Subscriptions  may  be  called  in  in  such  manner,  and 
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in  such  instalments,  as  the  dii-ectors  deem  best  Id.,  §  13.  Stock  is  personalty  and 
transferable  in  the  manner  prescribed  by  the  by-laws.  But  no  shares  shall  be 
transferable  until  all  previous  calls  thereon  are  paid.  No  corporation  may  use  its 
funds  in  the  purchase  of  its  own  stock,  or  that  of  any  other  corporation,  or  loan 
any  of  its  funds  to  any  officer,  or  permit  them  to  use  the  same  for  any  other  than 
the  legitimate  purposes  of  the  corporation ;  provided,  that  any  I'ailroad  company 
in  the  state  may  own  and  hold  the  stock  and  securities  of  a  connecting  road  in 
anotlier  state,  such  ownership  or  holding  to  comprise  at  least  two-thirds  of  the 
stock  of  such  corporation.  But  the  company  or  companies  so  purchasing  stock 
shall  take  and  pay  for  all  shares  so  purchased,  and  the  terms  of  purchase  of  all 
share.s  shall  be  the  same  for  all  stockholders.  Id.,  §  14.  The  capital  may  be  in- 
creased to  an  amount  sufficient  for  the  construction  and  operation  of  tlie  road 
upon  a  two-thirds  vote  of  the  stock.  Id.,  §  15.  Executors,  etc.,  and  pledgees  are 
not  personally  liable  as  stockholders.  Id.,  §  16.  Each  stockholder  "shall  be  held 
individually  liable  to  the  creditors  of  such  corporation  to  an  amount  not  exceed- 
ing the  amount  unpaid  on  the  stock  held  by  him,  for  any  and  all  debts  and  liabili- 
ties of  such  cofporation,  until  the  whole  amount  of  the  capital  stock  of  such 
corporation  so  held  by  him  shall  have  been  paid."  Id.,  i?  17.  The  corporation  may 
take  from  any  land  adjacent  any  material  necessary  for  construction  purposes, 
except  wood  and  -fuel,  paying  proper  damages  therefor.  Id.,  §  19.  Voluntary 
gi-acts  in  aid  of  construction  may  be'  taken.  A  street  cannot  be  crossed  or 
taken  without  the  consent  of  the  local  authorities,  but  a  highway  may  be  con- 
demned if  the  usefulness  of  the  road  is  preserved  by  opening  the  same  elsewhere. 
Canals  and  turnpikes  may  be  thus  taken.  The  corporation  has  the  right  "  to  cross, 
intersect,  join  and  unite  its  railways  with  any  other  railway  before  constructed  at 
any  point  on  its  route,  and  upon  the  ground  of  such  other  railway  company,  with 
the  necessary  turnouts,"  etc.  And  proper  connections  shall  be  made  with  the  new 
railway.  The  corporation  has  power-,  upon  a  vote  of  two-thirds  of  the  s'tock,  "to 
borrow  such  sums  of  money  as  may  be  necessary  for  completing,  finishing,  im- 
proving or  operating  any  such  railway,  and  to  issue  and  dispose  of  its  bonds  for 
any  amount  so  borrowed,  and  to  mortgage  its  corporate  property  and  franchises 
to  recover  the  payment  of  any  debt  contracted  by  such  corporation  for  the  pur- 
poses aforesaid  :  "  and  the  directors  shall  be  empowered  "  to  confer  on  any  holder 
of  any  bond  for  money  so  borrowed,  as  aforesaid,  the  right  to  convert  the  prin- 
cipal due  or  owing  thereon  into  stock  of  such  corporation,  at  any  time  not  ex- 
ceeding ten  years  after  the  date  of  such  bond,  under  such  regulations  as  may  be 
provided  in  the  by-laws  of  such  corporation."  Id.,  §  20.  Rolling  stock  and  all 
other  movable  property  shall  be  personalty,  and  be  liable  to  execution  and  sale. 
Id.,  §  21.  Article  XI,  section  13,  of  the  constitution  is  here  re-enacted.  Id.,  §  22. 
Competing  lines  shall  not  consolidate.  Id.,  §  23.  The  directors  shall  make  an 
annual  report  to  the  state  auditor.  Id.,  §  24.  The  legislature  may  enact  laws  to 
prevent  abuses  and  discriminations,  and  fix  maximum  rates.  Id.,  §  25.  Cumu- 
lative voting  is  provided  for  in  the  language  of  article  21,  section  3,  of  the  consti- 
tution. Id.,  §  26.  The  work  of  construction  must  be  begun  within  two  j'ears 
from  the  filing  of  the  articles,  twentj'-flve  per  cent,  of  the  capital  spent  in  five 
years,  and  the  road  put  in  operation  in  ten  years,  or  the  corporate  existence  and  ' 
powers  shall  cease.  Id.,  §28.  All  railroad  companies  "shall  have  the  power  to 
make  such  contracts  and  arrangements  with  each  other,  and  with  railroad  cor- 
porations of  other  states,  for  leasing  or  running  their  roads,  or  any  part  thereof: 
and  also  to  contract  for,  and  hold  in  fee-simple  or  otherwise,  lands  or  buildings  in 
this  or  other  states  for  depot  purposes;  and  also  to  purchase  and  hold  such  per- 
sonal proi)erty  as  shall  be  necessary  and  convenient  for  carrying  into  effect  the  ob- 
ject of  this  act."  Id.,  §  34.  Companies  may  connect  with  each  other,  and  with 
the  lines  of  other  states,  "on  such  terms  as  shall  be  mutually  agreed  upon  by  the 
companies  interested  in  such  connection."  Id,,  §  35.  Companies  owning  a  bridge 
shall  allow  other  railroads  to  use  it  by  proper  connections.     Id.,  §  36.    Domestic 
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companies  operating  connecting  roads  in  other  states  under  a  lease  fdv  not  less 
than  twenty  years  may  purchase  all  the  interest  of  the  lessors  in  such  road,  on 
terms  to  be  agreed  upon  between  the  parties.     Id.,  §  37.    Any  company  may  own 
and  use  water-craft  for  connecting  purposes.    Id.,  45  39.    For  relocation,  see  Id., 
g§  41&,  41c,  41d     Unjust  discrimination  and  extortion  are  punished  by  a  fine  of 
$1,000  to  $5,000  for  the  firs^  oflfense,  $5,000  to  $10,000  fpr  the  second  offense,  $10,000 
to  $30,000  for  the  third  ofiEense,  and  $25,000  for  each  subsequent  offense.    Id.,' 
§§  110-113.    A  full  report,  for  which  a  form  is  printed  in  this  section,  shall  be 
made  annually  to  the  commissioners.     Id.,  g  158.    The  commissioners  shall  exam- 
ine the  condition  of  the  roads  of  the  state.    Id.,  g  163.    They  may  examine  all 
boobs  and  papers  at  all  times  during  business  hours.    Id.,  g  165.    Every  corpora- 
tion or  officer  refusing  to  report,  or  obstructing  the  commission's  duties  in  any 
way,  shall  forfeit  from  $100  to  $5,000  for  each  offense,  and  a  like  sum  for  each  tern 
days'  neglect  to  report.     Id.,  g  168.     Conditional  sales  of  rolling  stock  by  manu- 
facturers to  railroad  companies  shall  be  in  writing.    Id.,  gg  173-177. ,  For  further 
provisions  for  the  conditional  sale  of  equipment  or  rolling  stock,  see  Laws  1893,. 
p.  166.    Whenever  a  consolidated  road,  situated  partly  in  this  state,  and  partly  in 
one  or  more  other  states,  has  been  sold  pursuant  to  a  decree  of  court,  "  and  the 
same  has  been  purchased  as  an  entirety,  and  is  now,  or  hereafter  may  be,  held  in' 
the  name  or  as  the  property  of  two  or  moi'e  corporations  incorporated  respect- 
ively under  the  laws  of  two  or  more  of  the  states  in  which  said  railroad  is  sit- 
uated, it  shall  be  lawful  for  the  corporation  so  created  in  this  state  to  consolidate- 
its  property,  franchises  and  capital  stock  with  the  property,  franchises  and  capital 
stock  of  the  corporation  or  corporations  of  such  other  state  or  states  in  which  the- 
remainder  of  such  railroad  is  situated,  and  upon  such  terms  as  may  be  agreed  upon 
between  the  directors,  and  approved  by  the  stockholders  owning  not  less  than 
two-thirds  in  amount  of  the  capital  stock  of  such  corporations."    This  does  not 
authorize  parallel  lines  to  consolidate.     A  majority  of  the  directors  of  the  consol- 
idated corporation  shall  be  citizens  and  residents  of  the  state.     Id.,  g  178.    The' 
consolidation  takes  effect  upon  the  filing  of  the  articles  of  consolidation  with  the 
secretary  of  state,  and  certified  copies  with  the  recorders  of  the  counties  traversed.- 
Id.,  g  179.     Such  companies  must  keep  an  office  within  the  state,  at  which  shall; 
be  kept  a  complete  list  of  stockholdere,  and  the  amount  held  by  each.     Id.,  g  180.. 
Any  domestic  company  or  companies  Operating  any  connecting  line  or   lines-; 
within  or  without  the  state  may  purchase  such  line  or  lines,  and  hold  in  fee- 
simple  oV  otherwise  all  the  property  and  franchises  connected  therewith,,  on-  such 
terms  as  may  be  agreed  upon  between  the  directors  and  approved  by  two-thirds 
of  the  stock  of  the  i-espective  companies.     But  a  competing  line  may  not  be  thus 
purchased.     Id.,  g  180a.     Any  domestic  company  "  shall  have  power  from  time  to 
time  to  borrow  such  sums  of  money  as  may  be  necessary  for  the  funding  of  its 
indebtedness,  paying  for  constructing,  completing,  improving  or  maintaining  its 
lines  of  raili-oad,  and  to  issue  bonds  therefor,  and  to  mortgage  its  corporate  prop- 
erty, rights,  powers,  privileges  and  franchises,  including  the  right  to  be  a  corpora- 
tion, to  secure  the  payment  of  any  debt  contracted  for  such  purposes ; "  an(J>to  in- 
crease its  capital  stock  for  such  purposes,  not  exceeding  in  amount  the  cost  of  the 
roads  and  works  owned  or  constructed  and  equipped  by  it,  "  in  such  manner  and 
in  accordance  with  and  subject  to  such  regulations,  preferences,  privileges  and 
conditions  as  the  company  at  any  general  or  special  meeting  of  its  Shareholders, 
held  at  the  time  such  creation  of  new  shares  may  be  authorized,  shall  think  fit." 
But  no  stock  or  bonds  shall  be  issued  except  for  money,  labor  or  property  act- 
ually received  and  applied  to  the  purposes  for  which  the  corporation  was  created. 
The  Illinois  Central  Railroad  Company  cannot  take  advantage  of  this  section  for 
the  subversion  of  its  charter  obligations.-   Id.,  g  1806.     For  failure  to  keep  an 
oflBce  and  transfer  stock  books  within  the  state,  railroad  companies  shall  forfeit 
$4,000  annually.    Id.,  §g  181,  183.    As  to  railroad  and  improvement  aid  bonds  see 
ch.  113.     "When  any  railroad  company,  formed  by  a  consc^idation  of  a  company 
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or  companies  of  this  state  with  a  company  or  companies  of  another  state  or  states, 
shall  make  a  further  consolidation  with  a  company  or  companies  of  another  state 
or  states,  owning  a  continuous  and  connected  but  not  competing  line,  the  constit- 
uent companies  shall  have  power  to  fix  by  the  agreement  for  such  consolidation 
the  terms  and  conditions  upon  which  the  same  shall  be  made,  which  terms  and 
conditions  may  include  th^  payment  and  retirement  of  the  preferred  stock  of 
either  or  both  of  the  constituent  companies,  if  they  have  such.  And  in  case  the 
new  company  shall  issue  preferred  stock,  the  par  value  of  the  shares  thereof  may 
be  fixed  by  the  agreement  of  consolidation  or  by  the  resolution  for  the  issue 
thereof  without  regard  to  the  par  value  of  the  shares  of  the  common  stock  of  such 
company."     Laws  1893,  p.  166. 

Miscellaneous  provisions. —  A  transferee  of  certificates  of  stock  is  protected 
as  against  a  subsequent  attachment  or  execution  levied  by  a  creditor  of  the  trans- 
ferrer, even  though  the  transfer  is  not  recorded  on  the  corporate  books.  L.  1883, 
p.  110;  Gen.  St.  1885,  pp.  1410, 1411.  But  dividends  declared  in  the  meantime  go 
to  such  creditor  of  the  transferrer. 

Taxation. —  Bonds  and  stocks,  shares  of  stock,  and  the  capital  stock  of  all  cor- 
porations formed  under  the  laws  of  the  state  are  taxed.  Ch.  120.  §  1.  The  capital 
stock  of  corporations  created  under  the  laws  of  the  state  (except  those  required  to 
be  assessed  by  local  assessors)  shall  be  so  valued  by  the  state  board  as  to  determine 
the  fair  cash  value  of  such  capital  stock,  including  franchises,  "over  and  above 
the  assessed  value  of  the  tangible  property  of  such  company  or  association."  Butif 
the  tangible  property  or  capital  stock  is  assessed,  shares  of  stock  are  not  assessed 
or  taxed.  Companies  organized  for  purely  manufacturing  purposes,  or  for  mining 
and  sale  of  coal,  or  printing  or  publishing  newspapers,  or  for  improving  or  breed- 
ing stock,  pay  only  a  local  tax  the  same  as  individuals.  Id.,  §  8,  Am'd  Laws  1893, 
p.  178.  Capital  stock  and  franchises,  except  as  may  be  otherwise  provided,  shall 
be  listed  and  taxed  in  the  county,  town  or  district  where  the  principal  place  of 
business  is  located.  Id.,  §  7.  Corporations,  except  banks  and  manufacturing  com- 
panies, must,  in  addition  to  the  other  property  required  by  this  act  to  be  listed,  re- 
turn to  the  assessor  a  sworn  statement  of  the  amount  of  capital  stock  authorized, 
the  amount  paid  up,  and  the  market  value  of  the  shares;  the  total  indebtedness, 
except  for  current  expenses  (not  inpluding  the  amount  paid  for  the  purchase 
or  improvement  of  property) ;  and  the  assessed  value  of  all  tangible  property.  Id., 
§  32,  Am'd  Laws  1893,  p.  172.  Every  person  owning  or  using  a  franchise  granted 
by  the  state  must  list  the  same  as  personal  property.  Id.,  §  34.  The  right  of  way 
of  a  railroad,  including  buildings  thereon,  side  or  second  track  and  turnouts,  shall 
be  realty  and  be  denominated  '  railroad  track."  The  value  of  the  "  railroad  track  " 
shall  be  listed  and  taxed  in  the  several  counties,  towns,  villages,  districts,  etc,  "in 
the  proportion  that  the  length  of  the  main  track  in  such  county,  tqwn,  village, 
district  or  city  bears  to  the  whole  length  of  the  road  in  this  state."  except  the  value 
of  second  or  side  track,  turnouts,  etc.,  and  station  houses,  machine  shops  or  other 
buildings,  which  shall  be  taxed  in  the  county,  town,  etc.,  where  located.  Id.. 
§§  40-43.  The  movable  property  of  railroads  shall  be  denominated  "  rolling  stock," 
and  be  personal  property  for  the  purpose  of  taxation.  "  Rolling  stock  "  shall  be 
listed  and  taxed  in  the  several  counties,  towns,  etc.,  "  in  the  proportion  that  the 
length  of  the  main  track  used  or  operated  in  such  county,  town,  village,  district 
or  city  bears  to  the  whole  length  of  the  road  used  or  operated  by  such  person, 
company  or  corporation,  whether  owned  or  leased  by  him  or  them  in  whole  or  in 
part"  Id.,  §§  44,  45.  All  other  railroad  property,  real  or  personal,  is  taxed  where 
it  lies,  like  the  property  of  individuals.  Id.,  §§  46, 47.  The  schedules  of  all  the  above- 
named  property  shall  be  returned  to  the  various  county  clerks  on  the  1st  of  May. 
Id.,  §  41.  A  full  report  of  all  the  above-named  railroad  property  shall  be  sent  to 
the  state  auditor  at  the  time  of  listing  said  property.  The  report  shall  include  the 
statement  required  by  section  2,  supra.  Id.,  §  48.  For  failure  to  make  returns  tO' 
the  county  clerk  or  to  the  auditor,  the  company  shall  forfeit  from  $1,000  to  $10,000. 
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Id,  §  49.  The  auditor  reports  to  the  state  board,  who  assess  the  "  railroad  track," 
"  roUing  stock "  and  capital  stock  of  the  corporation,  and  apportion  the  same 
among  the  counties,  towns,  etc.  Id.,  §§  109,  110.  Article  IX,  section  8,  of  the  con- 
stitution is  here  re-enacted.     Id.,  §  121. 

§946.  INDIANA ;!  Constitutional  provisions.— "  The  general  assembly 
shall  not  grant  to  any  citizen,  or  class  of  citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citizens."  Constitution 
of  1851,  art.  I,  §  33.  Stockholders  in  banks  are  personally  liable  to  corporate 
creditors  for  the  par  value  of  their  stock  in  addition  to  the  subscription.  Art.  II, 
§6.  The  credit  of  the  state  shall  never  be  given  or  loaned  in  aid  of  any  person, 
association  or  corporation  ;  nor  shall  the  state  become  a  stockholder  in  any  corpo- 
ration. Art.  XI,  §  13.  Corporations  other  than  banking  shall  only  be  formed 
under  general  laws.  Id.,  §  13.  Bues  from  corporations  other  than  banking 
"  shall  be  secured  by  such  individual  liability  of  the  corporators,  or  other  means, 
as  may  be  prescribed  by  law."  Id.,  g  14.  "  No  county  shall  subscribe  for  stock 
in  any  incorporated  company,  unless  the  same  be  paid  for  at  the  time  of  such 
subscription ;  nor  shall  any  county  loan  its  credit  to  any  incorporated  company, 
nor  borrow  money  for  the  purpose  of  taking  stock  in  any  such  company." 
Art.  X,  g  6. 

Miscellaneous  corporations. —  Three  or  more  may  incorporate  for  manu- 
facturing, mining,  mechanical  and  a  few  other  specified  purposes.  They  shall 
make  and  acknowledge  a  certificate  stating  (1)  the  corporate  name ;  (3)  the  ob- 
ject ;  (3)  the  amount  of  capital  stock ;  (4)  the  term  of  existence  (not  to  exceed 
fifty  years) ;  (5)  the  number  of  directors  and  the  names  of  those  chosen  for  the 
"first  year ;  (6)  the  names  of  the  town  and  county  in  which  the  busine.ss  will  be 
done.  The  certificate  must  be  filed  with  the  county  recorder,  and  a  copy  be  filed 
with  the  secretary  of  state.  Rev.  Stat.  1888,  §  3851.  Real  estate  necessary  for  the 
corporate  business  may  be  held  and  conveyed.  §  3853.  Manufacturing  compa- 
nies may,  in  addition,  take  and  hold  "  such  real  estate  as  may  be  mortgaged  to 
such  companies  to  secure  any  debt,  or  may  be  taken  in  payment  of  any  indebted- 
ness previously  contracted,  or  may  be  purchased  on  judgments,  decrees,  or  mort- 
gages obtained  or  made  for  such  debts."  §  3853.  Any  of  the  above-mentioned 
companies  shall  elect  from  three  to  eleven  directors,  who  shall  be  stockholders 
and  residents  of  the  United  States.  The  directors  shall  elect  a  president.  §  3854. 
Stockholders  may  vote  by  proxy  and  each  shai-e  has  one  vote.  §  3855.  The 
amount  of  capital  stock  shall  be  fixed  by  the  company,  but  the  company  may  in- 
crease its  capital  stock  and  extend  the  period  of  its  existence  (not  to  exceed  fifty 
years  from  its  first  organization)  by  a  vote  of  the  stockholders  at  any  annual 
meeting,  and  such  capital  stock  shall  be  divided  into  shares  of  not  more  than  $100 
each.  A  copy  of  the  record  and  proceedings  of  such  meeting  must  be  filed  with 
the  secretary  of  state  within  thirty  days,  g  3857,  Am'd  Supp.  i893,  §  7514.  The 
stock  is  personalty,  and  when  fully  paid  in  shall  be  transferable  in  the  manner 
fixed  by  the  by-laws.  The  company  shall  not  use  its  funds  for  the  purchase  of 
stock  in  any  other  corporation,  except  with  the  written  consent  of  all  its  stock- 
holders and  of  all  the  stockholders  of  the  company  whose  stock  is  sought  to  be 
purchased.  §  3858,  Am'd  Id.,  §  7515.  The  capital  stock  shall  be  paid  in  within 
eighteen  months  from  the  incorporation,  in  such  instalments  as  the  by-laws  di- 
rect. §  3859.  "Within  thirty  days  after  the  payment  of  the  last  instalment  of  the 
original  capital,  or  of  any  increase  thereof,  a  certificate  of  the  fact  must  be  filed 
with  the  clerk  of  the  circuit  court.  §  3861.  The  capital  stock  may  be  reduced 
by  a  vote  of  the  stockholders  at  a  special  meeting.  A  certified  copy  of  the  vote 
shall  be  filed  with  the  clerk  of  the  circuit  court,  and  a  duplicate  with  the  secre- 
tary of  state;  and  in  default  thereof  the  directors  shall  be  "jointly  and  severally 
liable  for  debts  contracted  after  the  said  thirty  days  and  before  the  record  of  such 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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vote."  §  3862.  A  verified  annual  report  shall  be  published  in  the  nearest  news- 
paper. §  3863.  Any  officers  who  fail  to  furnish  any  required  report  or  public 
notice,  or  who  falsify  the  same,  "  shall  be  jointly  and  severally  liable  for  all  dam- 
ages resulting  from  such  failure  on  their  part  while  they  are  stockholders  in  such 
company."  g  3865.  If  a  dividend  is  declared  while  the  company  is  insolvent,  or 
which  would  make  it  insolvent,  all  the  directors  who  do  not  file  their  objection 
thereto  with  the  secretary  of  the  company  and  the  county  clerk  shall  be  jointly 
and  severally  liable  for  all  corporate  debts  due  at  the  time  of  such  dividend. 
They  are  liable  in  like  manner  for  any  debts  contracted  after  any  violation  of  the 
law  which  will  cause  insolvency.  §§  3867,  3868.  Stockholders  of  manufacturing 
and  mining  companies  "shall  only  bo  liable  for  the  amount  of  stock  subscribed 
by  them  respectively;"  provided,  that  such  stockholders  shall  be  "individually 
liable  for  all  debts  due  and  owing  laborers,  servants,  apprentices  and  employees 
for  services  rendered  such  corporation."  §  3869.  Manufacturing  companies 
may  hold  stock  in  water-power  companies.  §  3872  (a).  A  mining  or  manufact- 
uring company  may  condemn  land  for  a  canal  or  race.  §§  3873-3878.  The  place 
of  business  may  be  changed  by  a  resolution  of  the  directors.  §  3878  (6).  The 
number  of  directors  may  be  decreased  or  increased  to  not  more  than  thirteen  by 
a  resolution  of  the  board.  §  3878  (d).  The  corporate  objects  may  be  enlarged 
if  all  the  stockholders  make  a  certificate  in  writing  showing  the  consent  of  the 
stockholders.  §  3870.  SubscBibers  to  stock  in  gas,  electric  light  or  water  compa- 
nies may  bind  themselves  by  a  writing  at  the  time  of  subscription  to  grant  to  a 
board  of  trustees  the  power  of  holding  and  voting  the  capital  stock.  Supp.  1892, 
§  7509.  The  word  "  mining,"  as  above  used,  shall  include  boring,  etc.,  and  operat- 
ing wells  for  petroleum  and  natural  gas.  Supp.  1892,  §  7537.  For  further  regu- 
lations respecting  such  companies,  see  Id.,  gg  7538-7577.  For  telegraph  compa- 
nies, see  Rev.  Stat,  g§  4162-4180;  also  §§  4018,  4019.  Respecting  telephone 
companies,  see  §§  4181-4193,  with  amerfdment,  §  7600.  Voluntary  associations 
may  be  formed  for  dealing  in  real  estate.    §  3502. 

Kailroads. —  Fifteen  or  more  subscribers  for  stock  may  incorporate.  "  When- 
ever stock  to  the  amount  of  at  least  fifty  thousand  dollars,  or  one  thousand  dol- 
lars for  ea(fh  and  every  mile  of  the  proposed  road,  shall  have  been  subscribed,  the 
subscribers  to  such  stock  shall  elect  directors  for  such  company  from  their  own 
number,  and  shall  severally  subscribe  articles  of  association,"  setting  forth  (1)  the 
corporate  name;  (2)  the  amount  of  capital  stock  (which  may  be  increased  from 
time  to  time,  to  meet  the  requirements  of  construction  and  operation),  and  the 
number  of  shares ;  (3)  the  number  of  directors  and  their  names ;  (4)  the  termini 
and  the  names  of  the  counties  to  be  traversed ;  (5)  the  length  of  the  road,  as  near 
as  may  be.  Each  subscriber  shall  give  his  residence  and  state  the  number  of 
shares  he  will  take.  §  3885.  A  copy  of  the  articles  shall  be  filed  with  the  secre- 
tary of  state,  which  completes  the  incorporation.  §§  3886,  3888.  The  directors 
shall  open  subscription  books  at  such  time  and  place  as  a  majority  may  decide 
upon,  due  notice  to  be  given.  §  3887.  The  board  may,  by  a  vote,  from  time  to 
time,  increase  the  capital  stock  to  any  amount  necessary  for  railroad  purposes  not 
exceeding  $15,000  per  mile  of  the  road.  §  3890.  A  certificate  thereof  must  be 
filed  with  the  secretary  of  state.  §  3931.  The  stockholders  may,  by  a  majority 
vote  at  any  meeting,  determine  that  there  shall  be  from  five  to  thirteen  directors. 
§  3891.  There  shall  be  an  annual  election  of  directors  in  one  of  the  counties 
through  which  the  road  runs.  §  3892.  The  directors  or  one-fourth  of  the  stock 
may  call  special  stockholders'  meetings.  If  a  majority  shall  not  appear,  the  meet- 
ing shall  be  adjourned  from  day  to  day  for  three  days  only.  Directors  must  be 
stockholders,  qualified  to  vote  at  the  meeting  at  which  they  are  elected.  Each 
share  owned  for  ten  days  next  preceding  the  election  may  be  voted,  in  person  or 
by  proxy.  §§  3892,  3893.  A  majority  of  those  present  at  any  stockholders'  meet- 
ing may  demand  a  statement  of  the  condition  of  affairs.  At  any  general  meeting 
the  president,  or  any  director,  may  be  removed  and  another  elected  in  his  place, 
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provided  notice  has  been  given  of  the  intended  removal.  §3894.  Tlie  directors 
may  call  iu  subscriptions  in  such  instalments  as  they  deem  proper,  provided  that 
payments  shall  not  be  required  except  in  equal  instalments  of  not  more  than  ten, 
per  cent,  a  month.  §  3896.  Tlie  directors  may  make  by-laws.  §  3897.  The  stock 
is  personalty,  transferable  according  to  the  by-laws.  But  no  shares  shall  be  trans- 
ferable until  all  previous  calls  thereon  have  been  paid,  or  the  shares  have  been 
forfeited.  §  3898.  When  the  capital  stock  is  all  paid  in,  the  president  and  direct- 
ors shall  file  a  certificate  of  the  fact  with  the  secretary  of  state.  §  3899.  Lands 
necessary  for  railroad  purposes  may  be  received  "  by  purchase  or  by  subscription 
of  stock."  §  3900.  Real  estate  may  be  received  for  subscriptions,  but  that  portion 
of  the  same  not  necessary  for  railroad  purposes  must  be  disposed  of  within  a  rea- 
sonable time,  and  the  proceeds  applied  to  the  management  of  the  road.  §  3901. 
A  map  and  profile  of  the  route  must  be  filed  -with  the  clerk  of  the  counties  trav- 
ersed. §  3903.  Real  estate  may  be  taken  by  voluntary  grant  or  otherwise  for  the 
use  of  the  road.  §  3903.  The  company  may  "  cross,  intersect,  join  and  unite"  its 
road  with  any  road  before  constructed,  at  any  point,  with  necessary  switches,  etc. 
Id.  As  to  crossings,  see  g§  3904-3905  (c).  As  to  proceedings  to  appropriate  realty 
see  §§  3906-3910.  The  company  may,  from  time  to  time,  "  borrow  such  sums  of 
money  as  it  may  deem  necessary  for  completing  or  operating  ifcs  railroad,  and 
issue  and  dispose  of  its  bonds  for  any  amounts  so  borrowed,  for  such  suras,  and  at 
such  rate  of  interest  as  is  allowed  by  the  laws  of  the  state  where  such  contract  is 
made,  and  may  mortgage  its  corporate  property  and  franchises  to  secure  the  pay- 
ment of  any  debt  contracted  by  such  company."  The  directors  may  allow  .the 
principal  due  on  such  bonds  to  be  converted  into  stock,  at  any  time  within  fifteen 
years  from  the  date  of  the  bond,  under  such  regulations  as  the  company  may 
adopt.  The  company  may  sell  its  bonds,  within  or  without  the  state,  "  at  such 
rates  and  prices  as  permitted  by  law,  and  such  sales  shall  be  as  valid  as  if  such 
bonds  should  be  sold  at  par  value."  §  3911.  To  provide  means  for  paying  debts, 
and  for  the  construction  or  equipment  of  the  road,  preferred  stock  may  be  issued 
to  an  amount  not  greater  than  one-half  the  capital,  with  such  priority  in  the  pay- 
ment of  dividends  as  the  directors  may  determine,  and  as  shall  be  approved  by  a 
majority  of  the  stockholders.  §  3912.  "  For  the  purpose  of  exchanging  the  same 
for  its  common  stock,  or  for  such  part  thereof  as  the  directors  of  such  company 
may  determine,  and  shall  be  approved  by  a  majority  of  the  stockholders,  any  rail- 
road company  heretofore  or  hereafter  organized  may  issue  preferred  stock  to  an 
amount  not  exceeding  one-half  of  the  amount  of  its  capital,  with  such  priority 
over  the  remaining  stock  of  such  compan}'  in  the  payment  of  dividends  as  the 
directors  of  such  company  may  determine,  and  shall  be  approved  by  a  majority 
of  the  stockholders ;"  provided,  that  the  total  capital  be  not  diminished  thereby. 
Laws  1893,  ch.  60.  The  location  may  be  changed  by  the  directors  from  time  to 
time,  but  not  so  as  to  avoid  any  point  named  in  the  articles  of  association.  No 
track  shall  be  laid  in  any  city  without  the  consent  of  the  common  council.  §§  3913, 
3914.  An  annual  report  shall  be  made  to  the  secretary  of  state.  §  3918.  If  con- 
struction is  not  begun  and  five  per  cent  of  the  capital  expended  within  three 
years,  and  the  road  put  in  full  operation  within  ten  years,  the  act  of  incorporation 
shall  become  void.  §  3930.  The  capital  stock  may  be  increased  to  any  necessary 
amount.  §3931.  "The  stockholders  shall  be  individually  liable  to  laborers,  their 
executors,  administrators  and  assigns,  for  all  labor  done  in  the  construction  of  said 
road  that  shall  remain  unpaid  after  the  assets  of  the  corporation  shall  have  been 
exhausted."  §  3934.  If  a  majority  in  interest  of  both  the  creditors  and  stock- 
holders shall  agree  upon  a  plan  for  the  re-adjustment  or  capitalization  of  the  debt 
and  stock,  either  before  or  after  a  judicial  sale  of  the  road  and  a  purchase  by 
trustees  on  behalf  of  the  parties  to  the  agreement,  all  the  franchises  and  powers, 
including  the  franchises  to  act  as  a  corporation,  conferred  by  the  charter,  shall 
pass  by  such  sale  and  vest  in  the  said  trustees,  together  with  the  railroad  and  all 
property  embraced  in  the  sale.    In  case  any  raih'oad  wholly  or  partly  within  the 
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Btate,  or  any  part  within  the  state,  shall,  in  pursuance  of  such  agreement,  be  sold 
under  foreclosure,  or  pursuant  to  any  power  in  the  mortgage  or  deed  of  trust,  the 
purchaser  or  purchasers,  their  survivor  or  survivors,  or  they  and  their  or  he  and 
his  associates,  may  form  a  corporation  by  filing  with  the  secretary  of  state  a  cer- 
tificate, "  under  their  or  his  signature,"  specifying  (1)  the  corporate  name,  and  the 
number  of  directors  and  their  names  for  the  first  year ;  (2)  the  amount  of  the 
original  capital  and  the  number  of  shares.  This  section  shall  not  be  construed  to 
legalize  any  consolidation,  and  shall  be  construed  to  confirm  the  sale  of  only  the 
road-bed,  depot  grounds,  and  the  realty  necessary  for  the  operation  of  the  road, 
together  with  the  necessary  equipments.  §§  3937,  3946.  The  new  corporation 
shall  have  all  the  rights,  and  be  subject  to  all  the  liabilities,  of  the  old  company. 
It  shall  have  power,  "at  any  time  after  the  formation  of  the  corporation  as  afore- 
said, to  assume  any  debts  and  liabilities  of  the  former  corporation,"  and  to  make 
any  such  settlement  with  any  stockholder  or  creditor  of  the  old  corporation  as 
may  be  deemed  expedient,  and  for  such  purpose  to  use  such  portion  of  the  bonds  and 
stock  of  said  corporation  as  may  be  deemed  advisable  and  in  such  manner  as 
said  corporation  may  deem  proper ;  provided,  that  all  subscribers  to  the  origi- 
nal stock,  their  lieirs,  etc.,  shall,  "  by  the  acceptance  or  adoption  of  this  act  bj 
any  purchaser  or  purchasers  of  any  such  railroad,  as  above  provided,  be  released 
and  discharged  from  all  their  unpaid  subscriptions  which  shall  not  have  been  pre- 
viously arranged  by  agreement  or  compromise ;  "  provided,  further,  "  that  all  hold- 
ers of  such  capital  stock  which  shall  have  been  paid  up,  and  all  creditors  of  such 
railroad  company,  shall  have  the  right  to  accept  and  avail  themselves  of  any 
trusts,  agreements  and  provisions  for  recapitalization,  for  and  during  the  period 
of  six  months  from  and  after  the  passage  of  this  act."  (Act  of  March  3,  1865.) 
§  3947.  Said  corporation  shall  have  power  to  make  and  issue  bonds,  bearing  such 
interest,  not  exceeding  seven  per  cent,  per  annum,  payable  at  such  times  and 
places,  and  in  such  amount,  as  it  may  beem  best ;  "  and  to  sell  and  dispose  of  said 
bonds  at  such  prices  and  in  such  manner  as  it  may  deem  proper,  to  secure  the 
payment  of  any  bonds  which  it  may  make,  issue  or  assume  to  pay  by  mortgage 
or  mortgages  or  deed  or  deeds  of  trust  of  its  railroad,  or  any  part  thereof,  and  of 
its  real  and  personal  property  and  franchises."  Purchasers  under  a  sale  to  sat- 
isfy such  lien  may  form  a  corporation.  §  3948.  The  said  corporation  has  power 
to  establish  a  sinking  fund  for  the  payment  of  liabilities,  and  to  issue  capital  stock 
to, an  amount  not  exceeding  the  limits  of  the  certificate ;  "  make  preferred  stock ; 
make  and  establish  preference  in  respect  to  dividends  in  favor  of  one  or  more 
classes  of  stock  over  and  above  other  classes,  and  secure  the  same  in  such  order 
and  manner  and  to  such  extent  as  said  corporation  may  deem  expedient ;  and  may 
confer  upon  the  holders  of  any  of  the  bonds  which  it  may  issue  or  assume  to  pay, 
the  right  to  vote  at  all  meetings  of  stockholders  (not  exceeding  one  vote  for  each 
one  hundred  dollars  of  the  par  amount  of  said  bonds),  if  deemed  expedient, 
which  right  to  vote,  when  once  fixed,  shall  attach  to  and  pass  with  said  bonds, 
under  such  regulations  as  said  corporation  may  prescribe,  but  shall  not  subject 
the  holder  to  any  assessment  made  by  said  company  or  to  any  liability  for  its  debts, 
or  entitle  any  holder  thereof  to  dividends."  Such  corporation  may  "  hold,  enjoy 
and  exercise,"  within  other  states,  the  aforesaid  powers  and  privileges,  and  such 
others  as  may  be  conferred  upon  it  by  any  law  of  this  state  or  of  any  other  state 
in  which  any  of  its  road  may  lie,  or  in  which  any  of  its  business  may  be  done ; 
"  and  may  hold  meetings  of  stockholders  and  of  its  board  of  directors,  and  do  all 
corporate  acts  and  things  without  this  state  as  validly,  and  to  the  same  extent,  as 
it  may  do  the  same  within  this  state,  on  the  line  of  such  road ;  "  and  may  make 
by-laws,  rules  and  regulations.  §  3949.  No  purchaser  or  purchasers  shall  take 
advantage  of  this  act  till  they  shall  first  assume  and  pay,  in  money  or  first-class 
securities,  to  be  issued  by  the  new  corporation,  as  the  creditore  may  elect,  all 
ticket-balances  and  back  charges  for  freight,  with  interest,  however  the  debt  may 
be  due,  which  the  old  company  owed  to  any  connecting  road,  wholly  or  partly 
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within  the  state.  §  3943.  If  any  road,  wholly  or  partly  within  tlie  state,  shall  be- 
come vested  in  a  foreign  corporation,  such  corporation  may  exercise  and'enjoy, 
in  this  state  and  in  its  own  state,  "for  the  purposes  of  such  railroad  and  its  busi- 
ness," all  the  powers  and  privileges  of  this  act.  §  39^0.  Any  company  incorpo- 
rated under  the  provisions  of  this  act  shall  have  the  power  ■'  to  acquire,  by  pur- 
chase or  contract,  the  road,  road-bed,  real  and  personal  property,  rights  and 
franchises  of  any  other  railroad  corporation  or  corporations  which  may  cross  or 
intersect  the  line  of  such  railroad  company  or  any  part  of  the  same,  or  the  use 
or  enjoyment  thereof,  in  whole  or  in  part ;  may  also  purchase  or  contract  for  the 
use  and  enjoyment,  in  whole  or  in  part,  of  any  railroad  or  railroads  lying  within 
adjoining  states ;  and  may  assume  such  of  the  debts  and  liabilities  of  such  corpo- 
rations as  may  be  deemed  proper.  Upon  purchasing  any  such  railroad  or  rail- 
roads, all  the  real  and  personal  property  of  such  corporations  so  purchased,  and 
also  the  rights,  powers  and  franchises  of  the  same,  shall  become  vested  in  the  rail- 
road company  so  purchasing  the  same,  together  with  all  the  rights,  powers,  privi- 
leges and  franchises  conferred  by  the  charters  of  the  roads  so  purchased  and  all 
amendments  thereto  and  the  provisions  of  this  act ;  and  the  company  so  pur- 
chasing or  acquiring  the  title  to  or  use  of  such  railroad  or  railroads  shall  have 
power  to  complete,  maintain  and  operate  the  same;  .  .  .  and  shall  also  have 
power  to  consolidate  with  other  i-ailroad  corporations  in  the  continuous  line  either 
within  or  without  this  state,  upon  such  terms  as  may  be  agreed  upon  by  the  cor- 
porations owning  the  same ;  "  and  may  also  construct  branch  roads  to  any  point  in 
the  state.  All  purchased  roads,  and  all  branch  roads,  shall  be  subject  to  the  regu- 
lations governing  the  company  so  purchasing  or  building  such  roads  or  branches. 
The  corporation  so  purchasing  or  contracting  the  same  shall  have  authority  "  to 
issue  new  stock  to  such  extent  as  may  be  considered  advisable,  and  the  same  to 
dispose  of  as  hereinbefore  provided ;  to  issue  and  sell  bonds  to  such  extent  as  may 
be  deemed  expedient :  and  to  recover  the  same  by  mortgages  and  deeds  of  trust 
upon  all  real  and  personal  property,  rights,  powers  and  franchises  of  any  railroad 
so  purchased,  constructed  or  in  course  of  construction,  as  hereinbefore  provided." 
This  act  shall  not  be  so  construed  as  to  authorize  any  railroad  company  organiz- 
ing under  the  same  to  consolidate  with  or  acquire,  by  contract  or  purchase,  any 
property  in  "any  railroad  already  built,  equipped  and  operated  within  the  state  of 
Indiana,  and  which  may  cross  or  intersect  the  line  of  the  road  of  any  company  or- 
ganizing under,  this  act ;  but  the  powers  of  consolidation  and  purchase  shall  be 
and  are  hereby  limited  and  restricted  to  such  roads  within  the  state  of  Indiana 
as  may  cross  and  intersect  the  same,  and  which  have  not  been  equipped  and  op- 
erated in  whole  or  in  part."  §  3951.  Any  domestic  company  whose  line  extends 
across  the  state  may,  upon  the  petition  of  a  majority  of  its  stock,  guaranty 
the  payment  of  the  principal  and  interest  of  the  bonds  of  any  company  in  an 
adjoining  state,  the  construction  of  whose  line  or  lines  would  be  beneficial  to  the 
business  or  trafSc  of  such  domestic  company.  §  3951  (a).  Such  guaranty 
shall  not  exceed  one-half  of  the  par  value  of  the  stock  of  the  company  so  in- 
dorsing or  guarantying,  g  8951  (c).  The  provisions  of  sections  3946-3951  shall 
apply  to  sales  and  purchases  under  judicial  decrees  or  judgments  of  any 
railroad  in  the  United  States.  §  3953.  If  any  company  has  executed,  or  shall 
execute,  a  mortgage  upon  the  whole  or  any  part  of  its  road,  the  company 
may,  upon  thirty  days'  public  notice,  with  the  consent  of  a  majority  of  the 
stock,  settle  and  compromise  with  the  mortgagees,  and  release  and  convey 
to  them  such  part  of  the  road  mortgaged,  and  upon  such  terms,  as  may  be  agreed 
upon ;  and  thereafter  such  vendees  shall  be  a  body  corporate,  with  all  the  rights, 
etc.,  of  the  vendors  over  the  portion  of  the  road  so  conveyed.  They  may  issue 
stock  not  exceeding  $20,000  per  mile;  and  sell  the  same,  and  issue  certificates  as- 
signable upon  such  terms  as  they  may  prescribe.  §  3953.  Two  or  more  com- 
panies running  lines  to,  or  near,  the  same  city  or  town  may  locate  and  operate  a 
union  line  of  one  or  more  tracks,  connecting  their  railroads,  for  business  purposes. 
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Sj§  3954-3964  (s).  Whenever  any  two  or  more  railroad  companies,  "jointly  mak- 
ing or  running  their  roads  under  contracts  formed  or  to  be  formed  by  such  com- 
panies," desire  to  assume  a  common  name,  they  may,  by  a  resolution  of  the 
respective  boards,  entered  upon  their  records,  adopt  such  name  as  may  be  agreed 
upon.  The  resolutions  must  be  recorded  with  the  recorders  of  the  counties 
traversed.  The  companies  may  sue  and  be  sued  in  their  original  names  for  rights 
accrued,  or  liabilities  incurred,  before  the  change  of  name.  g§  3965,  3966.  "  Any 
railroad  company  organized  and  incorporated  under  the  general  laws  of  this  state 
for  the  purpose  of  building  a  railroad  from  any  point  in  the  state  to  any  point  on 
tlie  state  line  shall  be  authorized  to  connect  with  any  other  railroad  already  made 
from  such  point  on  the  state  line  at  any  convenient  point  of  intersection  within 
this  state."  The  agreement  shall  be  made  as  provided  in  sections  3965-60  above. 
S5§  3967-68.  "  Any  such  railroad  company  so  connecting  with  the  road  of  another 
company  shall  not  be  required  to  complete  its  own  road  to  the  state  line  so  long 
as  it  shall  continue  to  be  thus  associated  with  the  company  owning  such  other 
road  already  built  from  the  state  line,  but  its  franchises  and  powers  to  build  and 
complete  its  own  road  to  the  terminal  point  on  the  state  line,  whenever  it  shall  be 
necessary  so  to  do,  shall  remain  unimpaired."  55  3969.  Any  company  so  forming 
a  connection  shall  be  deemed  a  company  owning  and  operating  a  road  to  the  state 
lina  §  3970.  Any  railroad  company  authorized  to  construct  a  road  to  the  state 
line  may  extend  its  road  into  or  thx-ough  any  other  state  or  states.  §  3973.  Any 
company  that  may  form  connections  with  a  foreign  road  at  the  state  line  shall 
have  power  to  make  such  contracts  and  agreements  with  such  foreign  roads,  "for 
the  transportation  of  freight  and  passengers,  or  for  the  use  of  its  said  road,"  as 
the  directors  may  think  proper.  §  3973.  Any  railroad  company  in  the  state 
"  shall  have  the  power  to  intersect,  join  and  unite  its  railroad  with  any  other  railroad 
constructed  or  in  progress  of  construction  [or  with  the  road  of  any  company  here- 
after organized]  in  this  state  or  in  any  adjoining  state,  at  such  point  on  the  state 
line  or  at  any  other  point  as  maybe  mutually  agreed  upon  by  said  companies; 
and  such  railroad  companies  are  authorized  to  merge  and  consolidate  the  stock  of 
the  respective  companies,  making  one  joint-stock  company  of  the  two  railroads 
thus  connected,  upon  such  terms  as  may  be  by  them  mutually  agreed  upon,  in  ac- 
cordance with  the  laws  of  the  adjoining  state  with  whose  road  or  roads  connec- 
tions are  thus  formed ;  provided,  their  charters  authorize  said  railroads  to  go  to 
the  state  line  or  to  such  point  of  intersection."  §§  3971,  3975.  All  roads  mnst  re- 
port annually  to  the  state  auditor.  §  3985.  For  the  laws  governing  the  construc- 
tion of  lateral  railroads  not  exceeding  ten  miles  in  length,  by  mining  companies, 
etc.,  see  §g  3987-3993.  Railroads  in  Ohio  and  Illinois  may  be  extended  into  Indi- 
ana far  enough  to  form  connections,  and  may  hold  the  real  estate  necessary  for 
such  purpose.  §3994  As  to  change  of  name,  see  §S  4009-4011.  The  board  of  di- 
rectors of  any  road  passing  through  the  state  into  adjoining  states  may  so  classify 
the  members  thereof  that  one-fourth  (as  near  as  may  be)  shall  terminate  their 
official  term  at  the  next  annual  election,  and  one-fourth  at  each  subsequent  elec- 
tion. After  such  classification  the  stockholders  and  bondholders  shall  elect  only 
the  number  necessary  to  till  the  vacancies.  §  4012.  Any  railroad  company  may 
extend  branches  to  the  boundary  line  of  any  county  in  which  it  has  a  terminus, 
such  boundary  line  being  also  the  state  line,  and  may  take  stock  in  any  railroad 
bridge  company  on  the  route  or  at  tlie  terminus,  for  the  use  and  benefit  of  such 
road.  §  4013.  Any  domestic  company  may  build  and  operate  branch  roads  from 
any  point  or  points  on  its  main  line  to  or  through  any  lands  containing  coal,  iron 
or  building  stone,  not  exceeding  fifty  miles  from  the  nearest  point  on  the  main 
line;  provided  less  than  one-third  of  the  stock  objects  thereto.  §  4014,  Am'd 
§  7584.  Any  railroad  may  be  extended  beyond  either  original  terminus.  §§  4016-1 7. 
An  agent  upon  whom  process  may  be  served  must  be  kept  in  each  county  trav- 
ersed by  the  road.  §  4039.  Townships  or  counties  may  aid  railroad  construction 
to  an  amount  not  exceeding  two  per  centum,  in  any  one  period  of  two  yeai-s,  uj)on 
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tho  "  taxables  "  of  the  township,  after  an  election  held  upon  the  petition  of  twenty- 
five  freeholders.  The  location  of  the  road  must  precede  the  tax.  The  county  or 
town  may  take  stock.  Border  counties,  townships  or  cities  may  likewise  aid  roads 
in  an  adjoining  state  to  form  connections  with  state  lines.  §§  4045-4094,  Am'd 
S5  7586.  As  to  rights  of  way,  see  g  4094-4098  (e).  For  street  railways,  see  §§  4143- 
4161 ;  and  §§  7593-7598.  Any  person  furnishing  labor  or  material  for  the  construc- 
tion or  repair  of  a  railroad,  whether  a  contractor  or  not,  shall  have  a  lien  upon  the 
right  of  way,,  franchises  or  buildings  in  the  county  in  which  the  labor  was  per- 
formed or  the  material  furnished.  §  5303  (a),  Am'd  §  8224.  "  A  railroad  com- 
pany may  become  a  stockholder  in  any  telegraph  company."  §  4169.  Conditional 
sales  of  rolling  stock  or  equipment  may  be  made,  the  title  remaining  in  the  vendor 
until  payment  is  made.    Such  contracts  must  be  in  writing.    §§  8033-8085. 

See,  also.  Laws  1893,  ch.  133. 

General  provisions. —  Where  no  other  provision  is  niade,  corporations  shall 
have  power  to  elect,  in  such  manner  as  they  shall  determine,  all  necessary  officers, 
fix  their  compensation  and  define  their  duties ;  to  determine  the  number  that  shall 
constitute  a  quorum  and  the  number  of  shares  that  shall  entitle  the  members  to 
one  or  more  votes  (provided  each  stockholder  shall  have  one  vote  for  each  share 
held  by  him  for  ten  days  next  before  the  meeting) ;  the  mode  of  voting  by  proxy  ; 
the  payment  of  assessments  and  the  term  of  office  of  the  various  officers.  §  3003. 
Shares  shall  be  numbered  in  progressive  ordei",  beginning  at  number  one.  8  3003. 
Unless  otherwise  provided,  the  first  meeting  shall  be  called  by  a  notice  signed  by 
three  or  more  members.  §  3004.  Corporations  whose  charters  expire  in  any  man- 
ner shall  continue  bodies  corporate  for  three  years  to  close  up  their  business. 
§  3006.  If  any  part  of  the  capital  stock  is  withdrawn  and  refunded  to  the  stock- 
holders before  the  payment  of  all  the  corporate  debts,  "  all  »the  stockholders  of 
such  company  shall  be  jointly  and  severally  liable  for  the  payment  of  such  debts." 
§  3007.  Persons  holding  stock  as  executors,  etc.,  or  as  collateral  security,  are  not 
personally  hable  as  stockholders.  §  3008.  A  stock-book  shall  be  kept  open  for 
the  inspection  of  interested  parties  during  business  hours.  §  3010.  For  failure  to 
keep  such  book  open  to  inspection,  the  company  shall  pay  |50  to  the  party 
aggrieved,  and  all  darhages;  also  |50  to  the  state  for  each  day's- failure.  §  3011. 
After  the  expiration  of  the  charter  the  circuit  court  may  appoint  receivers  or 
trustees  at  the  request  of  any  creditor  or  stockholder,  and  may  continue  the 
corporate  existence  beyond  the  said  three  years  in  its  discretion.  §  3012.  If  a 
judgment  (except  against  a  bank)  remains  unpaid  for  one  year,  and  execution  is 
not  legally  stayed,  the  circuit  court  may  declare  a  forfeiture  of  the  franchise. 
§  3016.  "All  companies  organized  under  the  laws  of  this  state  hei-etofore  incor- 
porated or  hereafter  incorporated  within  this  state  shall  have  full  power  and  au- 
thority from  time  to  time  to  borrow  money  at  any  rate  of  interest  not  exceeding 
the  legal  rate  of  interest  allowed  by  law  of  the  state  where  the  loan  may  be  nego- 
tiated or  money  borrowed,  to  be  agreed  upon  between  the  parties,  for  the  purpose 
of  enabling  such  company  to  purchase  real  estate,  erect  buildings  for  all  necessary 
machinery  and  fixtures,  and  necessary  funds  to  carry  on  the  improvements  and 
operations  of  such  company,  and,  as  an  evidence  of  such  loans  or  for  the  purchase 
of  materials  and  necessary  improvements,  on  time,  may  issue  its  corporate  bonds 
or  promissory  no.tes  and  secure  the  repayment  thereof,  with  the  interest  which  shall 
accrue,  may  mortgage  its  franchise,  real  estate,  income  and  all  other  property,  and 
may,  by  its  president  or  other  officers  or  agents,  sell,  dispose  of  or  negotiate  such 
bonds,  notes  or  the  stock  of  such  company,  at  such  time  and  at  suph  places,  either 
within  or  without  this  state,  and  at  such  rates  and  for  such  prices,  as  in  the  opin- 
ion of  the  company  shall  best  advance  its  interest"  §  3019,  Am'd  §  7007.  ■'  And 
if  such  bonds,  notes  or  stock  are  thus  sold  at  a  discount,  such  sale  shall  be  as  valid 
and  binding  in  every  respect  as  if  sold  at  their  par  value."  The  company  may 
authorize  the  holders  of  any  such  bond  or  note  to  convert  the  same  into  stock  at 
any  time,    g  3030.     This  act  shall  not  be  construed  to  repeal,  change  or  restrict 
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any  pi-ovisions  of  any  act  incorporating  railroad  companies,  g  3081.  Shares  of 
stock  in  any  corpoi-ation  may  be  levied  upon  and  sold.  §  723.  Every  corporation 
shall  file  copies  of  its  articles  of  association  with  the  secretary  of  slate.  §  7009. 
Any  manufacturing,  mining  or  other  domestic  corporation  now  organized  or  to 
be  created  shall  have  the  power  to  issue  preferred  stock  in  shares  of  not  more 
than  $100  each,  the  aggregate  amount  of  which  shall  at  no  time  exceed  double 
the  amount  of  the  common  stock.  Laws  1893,  ch.  92,  §  1.  The  articles  may  state 
the  proposed  amount  of  preferred  stock  and  the  number  of  shares.  §  2.  But  if 
the  company  is  already  organized,  preferred  stock  may  be  created  and  issued  at 
any  meeting  by  a  unanimous  vote  of  the  holders  of  the  common  stock,  and  the 
company  may,  by  a  vote  of  the  majority  of  the  common  stock,  authorize  the  di- 
rectors to  "  dispose  of  and  issue  "  such  stock  upon  terms  prescribed  by  the  company. 
A  certificate  of  such  issuance  must  be  filed  with  the  secretary  of  state  within 
thirty  days  after  the  issue  has  been  authorized.  §  3.  Such  preferred  stock  shall 
be  subject  to  redemption  at  par  at  such  time  or  times,  and  upon  such  terms 
and  conditions,  as  shall  be  expressed  in  the  certificates  thereof,  and  the  holders 
shall  be  entitled  to  receive  a  semi-annual  dividend,  expressed  in  the  certificates,  not 
exceeding  four  per  cent  "  In  no  event  shall  the  holders  of  such  preferred  stock 
be  individually  or  personally  liable  for  the  debts  or  other  liabilities  of  such  com- 
pany, but  in  case  of  insolvency,  or  upon  the  dissolution  of  such  company,  such 
debts  or  other  liabilities  shall  be  paid  in  preference  to  such  preferred  stock ; "  but 
the  preferred  stock  shall  always  have  priority  over  the  common  stock  in  pay- 
ments out  of  the  assets  of  the  company  (§  4),  but  only  to  the  extent  of  the  par  or 
face  value  of  such  preferred  stock,  together  with  arrearages  of  interest  or  divi- 
dends. §  5.  It  shall  not  be  voted  at  ans'  meeting,  nor  shall  the  holders  thereof, 
as  such,  have  any  voice  in  the  management  of  the  corporate  affairs,  excepting 
that  the  company  shall  not  convey  its  real  estate,  or  mortgage  any  of  its  property, 
without  the  written  consent  of  the  holders  of  a  majority  of  such  preferred  stock ; 
nor  shall  the  company,  without  such  consent,  declare  any  dividend  on  the  com- 
mon stock  which  will  impair  the  capital.  §  5.  When  the  preferred  stock  is  re- 
deemed, a  certificate  of  that  fact  shall  be  filed  with  the  secretary  of  state  within 
thirty  days,  and,  in  default  thereofj  the  directors  shall  be  "jointly  and  severally 
liable  for  all  debts  and  liabilities  of  such  company  contracted  after  said  thirty 
days  and  before  said  certificate  is  filed."  §  6.  This  act  shall  not  apply  to  any 
company  which,  by  any  existing  law,  is  authorized  to  issue  preferred  stock  or 
which  may  hereafter  be  specially  authorized  to  do  so.     §  7. 

Foreign  corporations. —  An  agent  must  file  with  the  county  clerk  his  author- 
ity to  act  §  3033.  He  shall  also  file  a  sufiBcieut  authorization  from  the  board  of 
directors  giving  residents  the  right  to  sue  the  corporation  in  the  state  in  the  case 
of  any  claim  arising  from  any  transaction  in  the  state  with  such  agent,  and 
authorizing  the  service  of  process  on  such  agent  g  8023.  Compliance  with  the 
.nbove  provisions  is  a  prerequisite  to  the  transaction  of  business.  §  302.?.  Any 
agent  neglecting  or  refusing  to  comply  with  this  law  shall  be  fined  not  less  than 
fifty  dollars,  g  8038.  Every  foreign  corporation  that  shall  do  any  business  in  the 
state,  "  or  acquire  any  right  title,  interest  in  or  lien  upon  real  estate  in  this  state, 
that  shall  transfer  or  cause  to  be  transferred  from  any  court  of  this  state  to  any 
court  of  the  United  States,"  save  by  regular  course  of  appeal,  any  action  com- 
menced by  or  against  such  corporation  in  any  state  court  by  or  against  any  resi- 
dent of  the  state ;  or  that  shall  begin  in  a  federal  court  of  the  state,  on  any  con- 
tract made  in  the  state  or  liability  accrued  therein,  any  suit  or  action  against  any 
resident  of  the  state,  shall  thereby  forfeit  all  right  to  do  business  in  the  state  or 
hold  an  interest  in  realty  therein ;  and  all  contracts  made  with  citizens  or  residents 
shall  be  voidable  or  enforceable  at  the  option  of  the  said  residents,  g  3029.  The 
above  provisions  are  made  conditions  precedent  to  doing  business,  or  holding  title 
to  or  liens  upon  real  estate,  in  this  stata  §3030.  Foreign  corporations  for  man- 
ufacturing and  mining  purposes  "  shall  have  the  same  right  to  purchase  and  hold 
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real  estate  for  the  purpose  of  their  business,  and  to  convey  or  mortgage  the  same," 
as  similar  domestic  corporations.    §  3879  (6). 

Taxation. —  Shares  of  stock  in  all  domestic  corporations  are  taxed  "  where  the 
property  of  such  corporation  is  not  exempt  or  is  not  taxable  to  the  corporation  it-- 
self."  Shares  in  foreign  corporations  owned  by  residents  are  taxed.  "  Shares  iu 
coi'porations,  all  the  property  of  which  is  taxable  to  the  corporation  itself,  shall 
not  be  assessed  to  the  shareholder."  Supp.  1893,  §  8D34.  All  corporate  property, 
including  capital  stock  and  franchises,  unless  other  provision  is  made  by  law, 
shall  be  assessed  to  the  corporation  as  to  a  natural  person.  The  place  where  its 
principal  office  is  kept  shall  be  deemed  the  residence  of  the  corporation.  §  8533. 
The  track  of  a  street  railway  company  is  held  to  be  personalty.  §  8538.  Every 
franchise  of  a  person  or  corporation  shall  be  taxed  as  personalty.  §  8545.  Manu- 
facturers shall  pay  a  tax  on  the  materials  on\hand  to  be  used  in  manufacturing, 
as  well  as  on  the  manufactured  articles.  Foreign  insurance  companies  shall  pay, 
semi-annually,  three  dollars  on  every  hundred  of  receipts  within  the  state,  le.ss 
actual  losses  paid.  §  8587.  Foreign  express  companies  shall  pay,  annually,  one 
dollar  on  each  hundred  of  gross  receipts  within  the  state  after  deducting  there- 
from the  amount  paid  to  railroads  in  the  state,  the  amount  paid  to  employees  in 
the  state,  and  the  amount  paid  for  tangible  property  within  the  state.  Such  tangi- 
ble property  shall  be  liable  to  taxation.  §  8588.  Foreign  telegraph  companies  - 
pay,  annually,  one  per  cent,  of  their  gross  receipts  within  the  state  and  a  tax  on 
their  tangible  property  in  the  state.  §  8589.  Foreigh  telephone  companies  pay 
one-fourth  of  one  per  cent,  on  their  gross  receipts  within  the  state.  §  8590.  For- 
eign sleeping-car  companies  pay  two  per  cent,  of  their  gross  receipts  annually. 
Domestic  corporations  (except  railroads  and  banks)  shall  make  an  annual  return, 
in  addition  to  the  other  property  required  by  this  act  to  be  listed,  containing  a 
sworn  statement  of  the  amount  of  their  capital  stock,  with  a  full  description  of 
the  same;  the  total  indebtedness  (except  for  current  expenses);  the  value  of  all 
tangible  property  and  the  difference  in  value  between  it  and  the  capital  stock ;  the 
name  and  value  of  each  franchise  or  privilege.  §  8593.  Taxes  shall  be  collected 
on  the  amounts  assessed  at  the  rate  paid  by  individuals.  If  the  capital  stock  ex- 
ceeds in  value  the  tangible  property,  such  excess  shall  be  taxed.  If  there  is  no 
tangible  property  the  capital  stock  is  taxed  at  its  true  cash  value.  If  any  of  the 
capital  stock  is  invested  in  tangible  property,  such  capital  shall  not  be  assessed  "  to 
the  extent  that  it  is  so  invested."  Every  franchise  or  privilege  is  taxed  at  its  true 
cash  value.  Where  the  full  value  of  any  franchise  is  represented  by  the  capital 
stock  listed  for  taxation  such  franchise  shall  not  be  taxed.  But  if  the  franchise 
is  of  greater  value  than  the  capital  stock,  the  franchise,  and  not  the  capital,  shall 
be  taxed.  §  8594.  Twenty-five  per-cent.  shall  be  added  to  the  valuation  for  fail- 
ure to  make  a  return.  §  8595.  Railroad  companies  shall  return  to  the  auditors 
of  the  counties  cut  by  their  road  a  statement  showing  the  property  held  for  right 
of  way,  and  the  length  of  the  main  and  side  tracks  in  such  county,  and  in  each 
city  and  town  of  the  county ;  also  the  value  of  improvements  on  the  i-ight  of  way. 
§8597.  Such  right  of  way,  including  all  supeistructures,  improvements  and  ap- 
pliances (except  machinery,  stationary  engines  and  other  fixtures,  which  are  per- 
sonalty), shall  be  held  to  be  realty,  and  denominated  "  railroad  track."  The  value 
of  the  "  railroad  track  "  shall  be  listed  in  the  several  counties,  townships,  cities 
and  towns  iu  the  proportion  that  the  length  of  the  main  track  iu  such  munici- 
pality bears  to  the  whole  length  of  the  main  track  in  the  state.  But  the  value  of 
the  side  tracks,  or  second  tracks,  station  houses  and  other  buildings  shall  be  taxed 
where  the  same  are  located.  §§  8598,  8599.  Movable  property  is  personalty,  and 
is  denominated  "  rolling  stock."  The  same  shall  be  listed  and  taxed  in  the  counties 
and  municipalities  in  the  proportion  that  the  length  of  main  track  in  such  munici- 
palities bears  to  the  whole  length  of  the  main  line  in  the  state.  §  8600.  All  per- 
sonalty not  specially  taxed,  including  tools  and  fixtures,  shall  be  taxed  wherever 
found  on  April  1st.    g  8601.    All  realty,  other  than  "  railroad  track,"  is  taxed 
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where  it  lies.  §  8603.  A  full  return  must  be  made  annually  to  the  county  auditors 
of  the  several  counties  cut  by  the  road.  §8603.  Also  to  the  state  auditor.  §8605. 
For  failure  to  return  the  company  forfeits  from  one  thousand  to  five  thousand  dol- 
lars. §  8606.  The  state  board  shall  assess  the  "  railroad  track  "  and  "  rolling 
stock  "  at  its  cash  value,  and  apportion  the  value  among  the  county  auditors. 
The  taxes  shall  be  levied  at  the  same  rate  as  taxes  against  other  property.    §  8657. 

The  secretary  of  state  shall  receive  and  collect  for  the  state  the  following  fees : 
(1)  For  filing  articles  of  incorporation,  or  a  certified  3opy  thereof,  $10  if  the  capital 
stock  is  $10,000  or  less,  and  if  the  capital  stock  is  more  than  $10,000,  then  one-tenth 
of  one  per  cent,  upon  the  authorized  capital  stock;  (2)  for  filing  a  certificate  of 
increase  of  capital,  $10  if  the  increase  is  $10,000  or  less,  and  if  the  increase  is  more 
than  $10,000,  then  one-tenth  of  one  per  cent,  on  the  proposed  amount  of  increase ; 
(3)  for  filing  the  articles  of  agreement,  or  a  certified  copy  thereof,  in  case  of  con- 
solidations, such  articles  shall  be  treated  as  articles  of  incorporation,  and  fees 
charged  as  hereinbefore  provided,  without  respect  to  any  such  payments  originally 
made  by  the  respective  companies  for  filing  their  articles  of  incorporation  ;  (4)  for 
filing  a  certificate  of  reduction  of  capital  stock,  $5 ;  (5)  for  filing  a  copy  of  a  de- 
cree changing  the  corporate  name,  $5 ;  (6)  for  filing  an  amendment,  twenty  cents 
a  hundred  words,  but  in  no  case  less  than  $5 ;  (7)  for  filing,  in  case  of  a  railroad 
company,  a  certificate  of  change  of  route,  extension  of  time,  change  of  termini  or 
of  location,  or  intention  to  build  a  branch  line,  twenty  cents  a  hundred  words,  but 
in  no  case  less  than  $5 ;  (8)  for  filing  a  certificate  of  extension  of  pu  rposp,  or  change 
of  domicile,  $5 ;  (9)  for  filing  other  certificates  (except  of  election,  for  which  no 
cliarge  is  made),  twenty  cents  a  hundred  words,  but  in  no  case  less  than  $5. 

For  taxation  of  telegraph,  telephone,  express  and  sleeping-car  companies,  see 
Laws  1893,  ch.  171. 

§  947.  IOWA: '  Constitutional  provisions. —  In  calculating  the  compensa- 
tion to  be  paid  for  private  property  taken  for  public  use,  no  account  shall  be  made 
o^  any  advantages  that  may  result  to  the  owner  on  account  of  the  proposed  im- 
provement Constitution  of  1857,  art.  I,  §  18.  No  corporation  shall  be  created  by 
special  laws ;  but  the  legislature  shall  provide  by  general  laws  for  the  organiza- 
tion of  all  corporations,  except  as  hereinafter  provided.  Art.  VIXI,  §  1.  The 
property  of  all  corporations  for  pecuniary  profit  shall  be  taxed  the  same  as  that 
of  individuals.  Id.,  §  2.  Tlie  state  shall  not  become  a  stockholder  in  any  corpo- 
ration, nor  assume  to  pay  the  debt  or  liability  of  any  corporation,  unless  incurred 
in  time  of  war  for  the  benefit  of  the  state.  Id.,  §  3.  Stockholders  in  banks  are 
liable  to  corporate  creditors  to  the  extent  of  the  par  value  of  their  stock,  in  addi- 
tion to  the  subscription  liability.  Art  VIII,  §  9.  "  Subject  to  the  provisions  of 
this  article,  the  general  assembly  shall  have  power  to  amend  or  repeal  all  laws  for 
the  organization  or  creation  of  corporations,  or  granting  of  special  or  exclusive 
privileges  or  immunities,  by  a  vote  of  two-thirds  of  each  branch  of  the  general 
assembly ;  and  no  exclusive  privileges,  except  as  in  this  article  provided,  shall 
ever  be  granted."    Id.,  §  13. 

Miscellaneous  corporations.—  Any  number  may  incorporate  for  any  lawful 
business.  Miller's  Code  of  1888,  §  1058.  Articles  of  incorporation  must  be  adopted, 
signed  and  acknowledged,  and  recorded  with  the  count3'  recorder  of  deeds.  The 
articles  must  fix  the  highest  amount  of  indebtedness  or  liability  to  which  the  cor- 
poration is  at  any  time  to  be  subject  which  must  in  no  case,  except  in  that  of 
risks  of  insurance  companies,  exceed  two-thirds  of  the  capital  stock ;  but  this  shall 
not  apply  to  debentures  and  bonds  secured  by  the  actual  transfer  of  real  estate 
securities  which  are  a  first  lien  on  real  estate  worth  at  least  twice  the  amount  of 
the  loan.  §§  1060,  1061.  A  notice  must  be  published  for  four  weeks  in  a  neigh- 
boring newspaper,  specifying  (1)  the  corporate  name  and  the  place  of  business ; 
(3)  the  nature  of  the  business ;  (3)  the  amount  of  the  capital  stock  and  the  terms 

'  Ibe  acts  of  the  legislature  down  to  and  including  the  laws  of  1892  are  included  in  this  synopsis. 
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and  conditions  on  which  it  is  to  be  paid  in;  (4)  the  time  of  the  commencement 
and  of  the  termination  of  the  corporate  existence ;  (5)  by  what  ofiBcers  the  corporate 
business  is  to  be  done,  and  tlie  times  when  they  ai-e  to  be  elected;  (6)  the  highest 
amount  of  indebtedness  to  which  the  corporation  is  at  any  time  to  subject  itself ; 
(7)  "  whether  private  property  is  to  be  exempt  from  corporate  debts."  §§  1062, 
1063.  The  corporation  may  begin  business  as  soon  as  the  articles  are  filed  with 
the  recorder  of  deeds,  and  their  acts  shall  be  valid  if  the  publication  ig  made,  aud 
articles  recorded  in  the  office  of  the  secretary  of  state,  within  three  months  from 
such  filing  in  the  recorder's  office.  §  1064.  Among  the  corporate  powers  are  the 
following :  (1)  "To  render  the  interests  of  the  stockholders  transferable ;  "  (2)  "to 
exempt  the  private  property  of  its  members  from  liability  for  corporate  debts, 
except  as  herein  otherwise  declared ; "  (3)  "  to  make  contracts,  acquire  and  ti'ans- 
fer  property,  possessing  the  same  powers  in  such  respects  as  private  individuals 
now  enjoy ; "  (4)  to  make  by-laws,  and  all  rules  and  regulations  deemed  expedient. 
§  1059.  Changes  may  be  made  in  the  articles  at  any  annual  meeting,  or  special 
meeting  called  for  the  purpose,  but  such  changes  must  be  recorded  and  published 
like  the  original  articles.  Such  changes  need  only  be  signed  by  the  officers. 
§  1065.  There  can  be  no  dissolution  before  the  time  fixed  in  the  articles,  except 
by  unanimous  consent,  unless  the  articles  state  otherwise,  g  1066.  A  failure  to 
substantially  comply  with  the  foregoing  requirements  respecting  organization 
and  publicity  renders  the  individual  property  of  the  stockholders  liable  for  the 
corporate  debts.  "  But  this  section  shall  not  be  deemed  applicable  to  railway 
corporations  and  ccp-poratore,  and  stockholders  in  railway  companies  shall  be  liable 
only  for  the  amount  of  stock  held  by  them  in  said  companies."  §  1068.  Corpo- 
rations for  the  construction  of  any  work  of  internal  improvement,  or  for  the 
business  of  life  insurance,  may  be  formed  to  endure  fifty  years ;  no  others  shall  be 
formed  for  more  than  twenty  years ;  but  in  any  case  renewals  may  be  made  for 
periods  not  greater  than  the  time  at  first  permissible,  if  three-fourths  of  the  votes 
"  cast  at  any  regular  election  for  that  purpose  "  be  in  favor  of  such  renewal,  and 
if  those  favoring  renewal  will  purchase  the  stock  of  those  opposed  at  its  fair  cur- 
rent value.  §  1069.  Intentional  fraud  in  failing  to  comply  substantiall}'  with  the 
articles,  or  in  deceiving  the  public  or  individuals,  shall  subject  those  guilty  thereof 
to  fine  or  imprisonment  or  both,  and  to  liability  for  damages.  §  1071.  The  di- 
version of  the  corporate  funds  to  other  purposes  than  those  mentioned  in  the 
articles  and  published  notices,  to  the  injury  of  any  person,  and  the  payment  of 
dividends  which  leave  insufficient  funds  to  meet  the  liabilities,  shall  be  deemed 
such  frauds,  "and  such  dividends,  or  their  equivalent,  in  the  hands  of  individual 
stockholders  shall  be  subject  to  said  liabilities."  g  1072.  The  franchise  shall  be 
forfeited  for  such  failure  or  fraud,  and  the  courts  may  wind  up  the  corporate  af- 
fairs. §  1074.  The  keeping  of  false  books,  whereby  any  one  is  injured,  is  a  mis- 
demeanor. §  1075.  A  copy  of  the  by-laws,  with  the  names  of  all  officers,  must  be 
posted  in  the  principal  place  of  business,  for  public  inspection.  §  1076.  Likewise 
a  statement  of  the  capital  subscribed  and  paid  in,  "and  the  amount  of  indebted- 
ness in  a  general  way."  §  1077.  The  transfer  of  shares  is  not  valid,  except  as  be- 
tween the  parties  thereto,  until  regularly  entered  on  tiie  stock-books.  The  person 
making  such  transfer  shall  in  no  way  be  exempt  from  "any  liability  of  said  cor- 
poration created  prior  thereto."  Stock-books,  or  a  correct  copy  thei-eof,  shall  be 
open  to  public  inspection.  §  1078.  Non-user  for  two  successive  years  forfeits  the 
charter,  but  failure  to  elect  officers  at  the  proper  time  shall  not  work  a  forfeiture; 
provided  the  election  is  held  within  two  years  from  the  appointed  time.  §  1079. 
Corporations  whose  charters  expire  by  limitation,  or  by  voluntary  dissolution, 
may  still  continue  to  act  to  wind  up  their  business  (no  Jime  limited).  8  1080.  "For 
the  purpose  of  repairs,  rebuilding  or  enlarging,  or  to  meet  contingeticies,  or  for 
the  purpose  of  a  sinking  fund,  the  corporation  may  establish  a  fund  which  they 
may  loan,  and  in  relation  to  which  thej'  may  take  the  proper  securities."  §  1081. 
Stockholders  shall  not  be  exemnt  from  "  individual  liability  to  the  amount  of  the 
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unpaid  instalments  on  the  stock  owned  by  them,  or  transferred  by  them  for  the 
purpose  of  defrauding  creditors,  and  execution  against  the  company  may,  to 
that  extent,  be  levied  upon  the  private  property  of  any  such  individual."  §  1083. 
But  an  action  must  first  be  brought  against  such  stockholder,  after  it  appears  that 
corporate  property  cannot  be  found,  in  which  the  said  stockholder  may  prove  the 
existence  of  corporate  property,  which  must  be  exhausted  before  his  property 
can  be  sold.  g§  1083,  1084.  Such  stockholder  may  sue  the  corporation  for  in- 
demnity, and  maintain  an  action  against  the  other  stockholders  for  contribution. 
§  1085.  The  franchise  may  be  sold  on  execution,  but  the  sale  does  not  dissolve  the 
corporation,  and  no  dissolution  of  the  original  corporation  shall  affect  the  fran- 
chise, "  and  the  purchaser  becomes  vested  with  all  the  powers  of  the  corporation 
therefor.  Such  franchise  shall  be  sold  without  appraisement."  §1086.  "A single 
individual  may  entitle  himself  to  all  the  advantages  of  this  chapter,  provided  he 
complies  substantially  with  all  its  requirements,  omitting  those  which  from  the 
nature  of  the  case  are  inapplicable."  §  1088.  In  an  action  between  a  corporation 
and  another  party,  neither  side  can  set  up  the  defense  Of  want  of  legal  organiza- 
tion. §  1089.  The  legislature  has  full  powei's  to  regulate  or  dissolve  corporations 
as  the  public  good  may  require.    §  1090. 

As  to  change  of  name  of  a  railroad  corporation  (the  name  may  be  changed),  see 
§§  1273,  1303.  Any  railroad  corporation  may  "  join,  intersect  and  unite  its  rail- 
way with  the  railway  of  any  other  corporation  at  such  point  ou  the  boundary  line 
of  this  state  as  may  be  agreed  upon  by  such  corporators.  And  with  the  assent  of 
three-fourths  in  interest  of  all  the  stockholders  may,  by  purchase  or  sale,  or  other- 
wise, merge  and  consolidate  the  stock,  property,  franchises  and  liabilities  of  such 
corporations,  making  the  same  one  joint-stock  corporation  upon  such  terms  as 
may  be  agreed  upon  not  in  conflict  with  the  laws  of  this  state."  §  1275.  Any  cor- 
poration, constructing  its  road  so  as  to  meet  or  connect  at  the  state  line  with  a 
road  in  an  adjoining  state,  may  make  such  contracts  and  agreements  with  such 
foreign  corporation,  for  carrying  freight  and  passengers,  and  for  the  use  of  its 
i-ailway,  as  the  directors  think  best  §  1376.  Any  corporation  may  extend  its 
railway  into  another  state,  and  may  have  the  same  rights  respecting  such  extension 
as  it  has  respecting  the  part  within  the  state.  §  1277.  Lessees  have  the  same 
duties  and  liabilities  as  the  corporations  described  in  this  chapter.  §  1878.  The 
offices  of  secretary,  treasurer  and  general  superintendent  of  domestic  companies 
shall  be  kept  within  the  state  at  the  principal  place  of  business,  and  such  officers 
shall  reside  within  the  state  (7).  The  treasurer  shall  keep  a  record  of  the  financial 
condition  of  the  company,  open  to  the  inspection  of  stockholders  (8).  Transfers  in  a 
duplicate  book  out  of  the  state  are  only  good  after  entry  on  the  book  in  the 
state,  g  1379.  Full  annual  reports  must  be  made  to  the  secretary  of  state,  and 
published  in  a  local  newspaper.  §g  1280, 1281,  1282.  "Any  such  corporation  shall 
have  power  to  issue  its  bonds  for  the  construction  and  equipment  of  its  railway, 
in  sums  not  less  than  $50,  payable  to  bearer  or  otherwise,  and  bearing  interest  at 
a  rate  not  exceeding  ten  per  cent  per  annum,  and  make  the  same  convertible  into 
stock,  and  may  flell  the  same  at  such  rates  or  prices  as  is  deemed  proper  j  if  such 
bonds  are  sol&  below  the  par  value  thereof  they  shall  nevertheless  be  valid  and 
binding,  and  no  plea  of  wrong  shall  be  allowed  such  corporation  in  any  action  or 
proceeding  brought  to  enforce  the  collection  of  said  bonds:  such  corporation  may 
also  receive  the  payment  of  said  bonds  by  executing  mortgages  or  deeds  of  trust 
of  the  whole  or  any  part  of  its  property  and  franchises."  §  1383.  Such  mortgages 
or  deeds  of  trust  may  cover  any  property,  real  or  personal,  to  be  afterwards  ac- 
quired. §  1384.  Such  mortgages  or  deeds  of  trust  shall  be  executed  in  the  man- 
ner provided  by  the  by-laws,  and  shall  be  recorded  with  the  recorder  of  each 
county  through  which  the  road  runs,  or  in  which  the  property  may  be ;  and  such 
record  shall  be  notice  to  the  world,  as  to  both  real  and  personal  property  mort- 
gages. §  1285.  Any  such  corporation,  with  the  consent  of  two-thirds  of  the  stock, 
"may  issue,  in  payment  of  debts,  preferred  stock,  not  exceeding  $10,000  for  eacii 
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mile  of  said  railway  constructed,  which  stock  shall  be  entitled  to  such  dividends 
as  the  directors  of  Jhe  corporation  may  determine,  not  exceeding  eight  per  cent, 
per  annum,  it  the  same  is  earned  in  any  one  year  after  the  payment  of  all  interest 
on  the  bonds  of  the  corporation,  before  any  dividend  is  made  to  the  common  stock." 
§  1286.  "  Any  railway  corporation  which  has  no  surplus,  after  paying  its  running 
expenses,  with  which  to  pay  the  interest  on  its  bonded  indebtedness,  with  the  as- 
sent of  its  bondholders,  in  addition  to  the  right  conferred  by  section  1286  of  the 
code,  may,  with^  the  assent  of  two-thirds  of  its  stockholders,  issue  its  preferred 
[stock],  at  par,  to  an  amount  equal  to  and  not  exceeding  its  bonded  indebtedness, 
in  exchange  for  its  said  bonded  iodebtedness."  The  dividends  on  such  stock  shall 
be  paid  as  provided  in  section  1286.  Laws  1874,  oh.  20  (Code,  p.  446).  "  Such  pre- 
ferred stock  [mentioned  in  section  1386],  and  any  income  or  mortgage  bond,"  shall, 
at  the  option  of  the  holder,  be  convertible  into  common  stock,  in  such  manner  and 
on  such  terms  as  the  directors  may  determine.  §  1287,  Connections  shall  be 
made  with  intersected  lines,  §  1293.  Pooling  earnings  by  parallel  lines  is  for- 
bidden, under  a  penalty  of  |5,000  per  month.  §  1397.  A  drawback  of  not  more 
than  fifteen  per  cent,  on  the  gross  earnings  on  business  coming  fi-om  or  going  to 
another  railway  is  lawful.  §  1398,  Corporations  whose  railroads  are  partially 
constructed  may,  in  order  to  induce  the  investment  of  capital  in  the  completion  or 
extension  of  lits  line,  allow  to  the  parties  furnishing  such  means  a  drawback  o£ 
not  more  than  twenty  per  cent,  of  the  gross  earnings  on  business  going  to  or  com- 
ing from  such  extension  or  portion  so  aided;  or  the  company  may  lease  of  the 
parties  furnishing  the  means  the  portion  thus  aided,  subject  to  the  provisions  of 
the  next  section,  §1399,  Any  railway  company  may  sell  or  lease  its  railway 
property  and  franchises  to,  or  make  joint  running  ari-angements  %vith,  any  con- 
necting railway,  and  the  corporation  operating  the  railway  of  another  company 
shall,  in  all  respects,  be  liable  in  the  same  manner,  and  to  the  same  extent,  as 
though  such  railway  belonged  to  it,  subject  to  the  laws  of  this  state,  §  1.300. 
"  Any  contract,  lease  or  benefit  desired  therefrom,  contemplated  in  either  of  the 
three  preceding  sections,  may  be  mortgaged  for  the  purpose  of  securing  construc- 
tion bonds  in  the  same  manner  as  other  property  of  the  corporation."  §  1301. 
When  a  railway  has  been  completed,  the  company  shall  report,  on  oath,  to  the 
next  legislature  the  total  cost  of  construction  and  equipment,  giving  a  complete 
description  of  the  road,  §  1303.  Any  railway  running  to  the  state  line,  or  having 
authority  to  bridge  the  Missouri  river,  shall  not  transfer  its  freight  or  passengers 
outside  the  state.  §  1311.  The  maximum  passenger  rates  are  fixed  at  from  three 
to  four  cents  per  mile,  according, to  gross  earnings,  p.  462.  An  annual  state- 
ment of  the  gross  receipts  of  any  road  must  be  made  to  the  governor,  under  pen- 
alty of  $100  for  each  day's  delay,  p.  463.  A  board  of  railroad  commissioners 
have  general  supervision  of  the  roads  of  the  state,  pp,  463,  497,  As  to  change  of 
(location,  see  pp.  473,  473.  As  to  condemnation  of  real  estate,  see  p.  474,  If  a 
right  of  way  has  not  been  used,  for  five  years  in  succession,  another  corporation 
,may  pse  it;  and  after  non-user  for  eight  years  the  same  reverts  to  the  original 
owner,  g§  1360, 1361.  The  lien  for  materials  or  labor  furnished  in  the  construction, 
repair  or  equipment  of  a  railroad  extends  to  all  improvements,  and  includes  roll- 
ing stock.  §  2132.  Taxes  not  to  exceed  five  per  centum  of  the  assessed  value  of 
any  township  or  municipality  may  be  voted  in  aid  of  the  construction  of  raili'oads. 
pp.  475-478,  Am'd  Laws  1892,  ch,  18,  Land  naay  be  condemned  for  depots,  includ- 
ing union  depots,  pp.  479,  480,  Unjust  discrimination  and  pooling  of  earnings 
are  unlawful.  No  greater  charge  shall  be  made  for  a  short  than  a  long  haul,  any 
portion  of  the  shorter  haul  being  included  in  the  longer,  p.  486,  The  commis- 
sioners may  examine  any  books,  accounts  or  contracts,  p.  489.  Annual  reports 
must  be  made  to  the  commissioners,  p,  494.  Schedules  of  rates  must  be  posted, 
and  cannot  be  increased  until  ten  days'  notice  is  given.  Notice  of  any  reduction 
must  be  immediately  posted.  Copies  of  contracts  and  agreements  with  other  com- 
mon carriers  must  be  filed  with  the  commissioners.    The  posting  of  the  schedules 
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may  be  compelled  by  a  mandamus,  disobedience  of  which  will  be  punished  as  a 
contempt,  and  make  the  company  liable  in  a  penalty  of  $500  for  each  day's  offense. 
For  any  violation  of  this  act  (beginning  with  p.  486,  supra),  the  company  shall  be 
liable  to  the  injured  party  for  three  times  the  damages  suffered.  For  any  wilful 
violation  or  omission  of  the  duties  prescribed  in  this  act,  any  director  or  ofiBcer  of 
the  corporation  who  is  guilty  thereof  shall  be  fined  from  $500  to  $5,000.  pp.  487- 
490.  The  commissioners  must  make  schedules  of  maximum  rates,  p.  492.  Re- 
specting joint  rates  on  two  or  more  railroads,  see  Laws  1890,  ch.  17,  and  Laws 
1892,  ch.  25.  The  penalty  for  unjust  discrimination  or  extortion  in  any  railroad 
business  is  a  fine  of  from  $1,000  to  $10,000.     p.  496. 

For  telegraphs,  see  pp.  499,  500.     For  insurance  companies,  see  pp.  383-411. 

Local  authorities  have  full  control  over  the  construction  of  street  railways. 
Laws  1890,  ch.  11,  and  ch.  21. 

Foreign  corporations,  excepting  those  for  mercantile  or  manufacturing  business, 
must  file  with  the  secretary  of  state  a  duly  verified  copy,  accompanied  by  a  resolu- 
tion of  the  board  of  directors  authorizing  the  filing  thereof,  and  authorizing  process 
to  be  served  upon  any  officer  or  agent  in  the  state,  and  requesting  the  issuance  of  a 
permit  to  do  business  in  the  state.  The  said  application  shall  contain  a  stipulation 
that  the  said  permit  shall  be  subject  to  the  provisions  of  this  act.  The  secretary  of 
state  shall  thereupon  issue  a  permit  for  the  general  transaction  of  business.  But  this 
act  shall  not  be  so  construed  as  to  prevent  such  foreign  corporations  from  "buy- 
ing, selling,  and  otherwise  dealing  in  notes,  bonds,  mortgages,  and  other  securi- 
ties, or  from  enforcing  the  collection  of  the  same,  in  federal  courts,  in  the  same 
manner  and  to  the  same  extent  as  is  now  authorized  by  law."  p.  373.  No  foreign 
corporation  can  exercise  the  right  of  eminent  domain  or  other  corporate  privi- 
leges, until  it  has  taken  out  a  permit  as  above  required,  p.  374.  Removal  of  a 
cause  arising  from  a  contract  or  act  made  or  done  within  the  state  from  a  state 
court  to  a  federal  court  in  the  state  forfeits  the  permit,  and  no  new  permit  shall 
be  granted  for  three  months.  Id.  Any  corporation  transacting  business  contrary 
to  tlie  provisions  of  this  act  shall  forfeit  $100  for  each  day's  offense,  and  any 
agent  or  officer  so  violating  any  provision  of  this  act  shall  be  fined  not  more  than 
$100,  or  be  imprisoned  not  more  than  thirty  days,  and  pay  all  costs.    Id. 

Any  foreign  railroad  corporation  may  extend  or  build  its  road  into  the  state 
with  the  same  rights  and  powers  as  domestic  companies  have,  and  subject  to  the 
same  liabilities ;  provided,  such  corporation  shall  file  with  the  secretary  of  state 
a  copy  of  its  articles,  or  a  copy  of  its  charter,  p.  482.  Foreign  corporations  may 
bring  suits  in  the  state  in  their  corporate  name.  §  2354.  For  foreign  insurance 
companies,  see  §§  1144,  1164.    ^ 

Taxation. —  All  interest-bearing  accounts  of  any  corporation  are  taxed.  §  801. 
Insurance  companies,  except  domestic  joint-stock  and  mutual  companies,  shall 
pay  two  and  one-half  per  cent,  on  gross  receipts,  g  807.  Real  property  of  rail- 
roads, not  used  for  the  corporate  business,  is  taxed  like  other  realty,  where  it  lies. 
§  808.  The  real  estate  taken  for  a  road-bed  shall  be  taxed  to  the  company.  §  809. 
All  railroad  property  not  specified  in  section  808  above  shall  be  taxed,  upon  the 
assessment  as  provided  below  (§  1317  et  seq.),  "at  the  same  rates,  by  the  same 
officers,  and  for  the  same  purposes  "  as  individual  property.  §  810.  AH  the  prop- 
erty, real  and  personal,  of  telegraph  and  express  companies  pays  the  same 
taxes  as  the  property  of  individuals.  §  811.  All  lands  already  or  hereafter 
"  granted  to  any  railroad  company  or  corporation  by  the  general  government  to 
the  state  of  Iowa,  and  by  the  state  granted  to  such  railroad  company  or  corpora- 
tion, shall  be  subject  to  assessment  and  taxation  within  the  counties  wherein 
situated  from  and  after  the  year  the  same  may  be  earned,  to  the  same  extent  as 
though  patents  had  been  issued  to  and  the  title  of  record  was  in  such  railroad 
companies  or  corporation."  p.  385.  The  rate  of  state  tax  shall  not  exceed  two 
mills  on  the  dollar.  S  835.  The  stock  of  corporations  shall  be  assessed  at  its  cash 
value.    §  818,     All  railroad  property,  e.xcepting  that  specified  in  section  808  above, 
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shall  be  assessed  by  the  executive  council.  §  1317.  The  corporate  officers  shall 
furnish  a  full  and  complete  statement  of  such  property.  §  1318.  The  said  prop- 
erty shall  be  valued  at  its  true  cash  value,  and  such  assessment  shall  be  made  upon 
the  entire  railway  within  the  state,  and  all  real  and  personal  property  used  ex- 
clusively in  the  operation  of  the  road.  Consideration  shall  be  taken  of  the  gros3 
earnings  per  mile  during  the  year.  If  any  part  of  the  railway  Ls  without  the 
state,  then,  in  estimating  the  value  of  rolling  stock  and  movable  property,  the 
council  shall  take  into  consideration  "  the  proportion  which  the  business  of  that 
part  of  the  railway  lying  within  the  state  bears  to  the  business  of  the  railway 
lying  without  the  state ;  such  valuation  shall  be  in  the  same  ratio  as  that  of  the 
property  of  individuals."  '  §  1319.  The  valuation  is  then  apportioned  to  the 
various  counties  traversed,  and  each  county  apportions  its  share  among  the  town- 
ships and  municipalities  through  which  the  road  runs.  §§  1320,  1831.  The  pro- 
visions of  sections  1318  and  1819  shall  be  extended  to  include  sleeping  and  dining 
cars  used  by  the  corporation,    p.  470. 

Domestic  manufacturing  corporations,  having  their  capital  represented  by 
shares  of  stock,  shall  list  their  "real  estate,  personal  property,  money  and  credits" 
in  the  same  manner  as  required  of  individuals,  and  the  machinery  used  in  their 
establishments  shall,  for  the  purpose  of  this  act,  be  regarded  as  realty.  "The 
owners  of  capital  stock  of  manufacturing  companies,  as  herein  provided  for, 
having  listed  their  property  as  above  directed,  shall  be  exempt  from  assessment 
and  taxation." 

§948.  KANSAS:'  Constitutional  provisions.— In  all  cases  where  a  gen- 
eral law  can  be  made  applicable,  no  special  law  shall  be  passed.  Constitution  of 
1859,  art.  II,  §  17.  "  The  state  shall  never  be  a  party  in  cai-rying  on  any  works  of 
internal  improvement."  Art.  XI,  §  8.  "  The  legislature  shall  pass  no  special  act 
conferring  corporate  powers.  Corporations  may  be  created  under  general  laws ; 
but  all  such  laws  may  be  amended  or  repealed."  Art  XII,  §  1.  Dues  from  cor- 
porations (excepting  railroads)  "shall  be  secured  by  individual  liability  of  the 
stockholders  to  an  additional  amount  equal  to  the  stock  owned  by  each  stock- 
holder," and  such  other  means  as  may  be  provided  by  law.  Id.,  §  3.  No  right  of 
way  shall  be  taken  until  full  payment  has  been  made,  or  money  deposited,  irre- 
spective of  any  proposed  improvement  by  any  corporation.     Id.,  §  4. 

MiseellaneoTis  corporations. — Five  or  more  may  incorporate  for  various 
specified  purposes,  including  the  purchase  and  location  of  town  sites  and  the  sale 
of  the  same  in  lots,  or  otherwise ;  "  the  construction  and  maintenance  of  a  rail- 
way and  a  telegraph  in  connection  therewith ; "  the  construction  and  maintenance 
of  any  species  of  road  and  of  bridges  in  connection  therewith ;  the  transaction  of 
any  manufacturing,  mining,  mechanical  or  chemical  business ;  the  construction 
and  maintenance  of  a  street  railway ;  the  construction  and  maintenance  of  a  tele- 
graph line ;  the  accumulation  and  loan  of  funds,  the  erection  of  buildings,  "  and 
the  purchase  and  sale  of  real  estate  for  the  benefit  of  its  members."  Every  stock- 
holder may  vote  in  person  or  by  proxy.  General  Statutes  of  1889,  §§  1155,  1156. 
The  above  list  shall  also  include  telephone  companies  and  companies  for  dealing 
in  rolling  stock  and  other  equipments  for  railroads.  g§  1158,  1159.  "  A  charter 
must  be  prepared,"  setting  forth  (1)  the  corporate  name ;  (3)  the  purposes  of  the 
incorporation;  (3)  the  place  or  places  of  business;  (4)  the  term  of  existence; 
(5)  the  number  of  directors,  and  the  names  and  residences  of  those  for  the  first 
year;  (6)  the  amount  of  the  capital  stock,  and  the  number  of  shares.  §  1161. 
Amendments  may  be  made  upon  a  two-thirds  vote  of  the  stockholders.  The 
charter  as  amended  must  be  subscribed  by  the  directors  and  acknowledged  by  at 
least  three  .thereof,  who  shall  be  citizens  of  the  state ;  and  thereupon  filed  and 
recorded  as  required  in  case  of  the  original  charter.  The  name  must  indicate  the 
corporate  business.     §  1163.    A  charter  must  be  subscribed  by  five  or  more,  three 

<  The  aces  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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of  whom  mnst  be  citizens  of  the  state,  and  must  be  acknowledged  by  them. 
§  1164.  Snob  charter  shall  then  be  filed  with  the  secretary  of  state,  and  a  certified 
copy  be  furnished  the  corporation.  §  1165.  The  corporate  existence  dates  from 
the  time  of  filing  the  charter.  §  1166.  Every  corporation  has,  among  other  pow- 
ers, the  power  to  "  hold,  purchase,  mortgage  or  otherwise  convey  such  real  and 
personal  estate  as  the  purposes  of  the  corporation  shall  require,"  and  also  to  "  take, 
hold  and  convey  such  other  property,  real,  personal  or  mixed,  as  shall  be  requisite 
for  such  corporation  to  acquire,  in  order  to  obtain  or  secure  the  payment  of  any 
indebtedness  or  liability  due  to  or  belonging  to  the  corporation ; "  to  appoint  and 
remove  such  subordinate  ofiScers  as  the  business  requires,  and  fix  their  com- 
pensation ;  to  make  by-laws ;  and  to  increase  or  diminish,  hy  a  vote  of  the  stock- 
holders, cast  as  the  by-laws  may  direct,  the  number  of  its  directors  to  not  less 
than  three  nor  more  than  twenty-four,  and  in  like  manner  to  change  the  corpo- 
rate name.  §  1167.  A  statement  of  the  change  of  name  or  of  the  number  of  di- 
rectors must  be  filed  with  the  secretary  of  state.  §  1169.  Notice  of  change  of 
name  must  be  published  six  weeks  in  a  county  paper.  §  IITO.  The  capital  stock 
may  be  increased  by  the  directors,  upon  a  majority  vote  of  the  stockholders  in 
accordance  with  the  by-laws,  to  not  more  than  three  times  the  authorized  capital  i 
or  the  capital  stock  may  be  increased  to  any  amount,  by  a  majority  vote  of  the 
stockholders,  "by  an  actual  bona  fide  additional  paid-up  cash  subscription  thereto^ 
equal  to  the  amount  of  such  increase"  A  certificate  of  such  increase  must  be 
filed  with  the  secretary  of  state.  §  1171.  Corporations  may  borrow  money  not 
exceeding  the  authorized  capital  stock,  and  may  execute  bonds  or  promissory 
notes  therefor,  and  may  pledge  the  property  and  income  of  the  corporation. 
§  1173.  If  the  stock  is  not  all  subscribed  at  the  time  of  filing  the  charter,  the  di- 
rectors shall  open  subscription  books  within  three  montlis.  §  1173.  The  board 
may  fill  vacancies  in  its  number.  §  1174.  The  directors  choose  a  president  and 
appoint  a  secretary  and  treasurer,  and  must  take  an  oath,  g  1175.  The  directors 
may  make  by-laws,  but  the  same  may  be  changed  by  a  vote  of  the  stockholders. 
§  1176.  The  corporation  shall  not  be  dissolved  for  a  failure  to  elect  directors  on 
the  appointed  day.  §  1178.  The  directors  "  may  dispose  of  the  residue  of  the 
capital  stock  at  any  time  remaining  unsubscribed,  in  such  manner  as  the  by-laws 
may  prescribe."  They  shall  keep  all  books  and  accounts  open  for  the  inspection 
of  stockholders,  and  when  required  by  one-third  of  the  stockholders  shall  make 
reports.  They  shall  declare  such  dividends  as  they  think  best,  or  as  the  by-laws 
prescribe.  §  IISO.  An  annual  statement  must  be  made  to  the  secretary  of  state, 
under  a  penalty,  for  failore,  of  $300,  and  an  additional  $300  ■'  for  every  month 
that  such  company  shall  continue  thereafter  to  transact  business."  §  1181.  Any 
corporation  formed  under  the  general  law  may,  by  a  two-thirds  vote  of  the  stock- 
holders, under  authority  of  the  directors,  extend  its  duration  for  periods  of  any 
length  stated  in  its  ceilificate  therefor.  The  certificate  must  be  filed  with  the 
secretary  of  state.  §  1183.  Ultra  vires  acts  are  prohibited,  g  1183.  The  stock  is 
personalty,  and  is  transferable  only  on  the  books  of  the  corporation  in  tlie  manner 
fixed  by  the  by-laws.  Only  stock  owned  for  thirty  days  can  be  voted.  Shar^ 
on  which  assessments  are  due  shall  not  be  transferred.  §  1184  In  elections  for 
directors,  each  shareholder  may  cast  as  many  votes  in  the  aggregate  as  shall  equal 
the  number  of  shares  held  by  him  multiplied  by  the  number  of  directors  to  be 
elected,  and  may  cast  all  his  votes,  in  person  or  by  proxy,  for  one  candidate,  and 
directors  shall  not  be  elected  in  any  other  way.  §  1185.  Subscriptions  may  be 
called  in  in  such  instalments  as  the  by-laws  require.  §  1186.  If  the  directors  shall 
knowingly  declare  and  pay  a  dividend  while  the  corporation  is  insolvent^  or  which 
would  make  it  insolvent,  all  the  directors  present  and  not  filing  their  objections 
shall  be  "  jointly  and  severally  liable  for  all  the  debts  of  the  corporation  then  ex- 
isting, and  for  all  that  shall  be  thereafter  contracted,  as  long  as  they  shall  respect- 
ively continue  in  ofiBce,"  but  such  liability  shall  not  exceed  the  amount  of  such 
dividend.    §  1189.    A  general  office  shall  be  kept  within  the  state,  and  at  least 
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three  directx)rs  shall  be  citizens  and  residents  of  the  state.  In  case  of  a  railway 
corporation  such  office  shall  be  near  the  line  of  its  road.  At  such  general  office 
shall  be  kept  all  books  and  records  and  the  offices  of  the  principal  officers.  §  1190. 
Failure  to  comply  with  the  provisions  of  the  preceding  section  forfeits  the  char- 
ter. §  1191.  If  execution  has  been  issued  against  the  property  of  a  corporation, 
except  a  railway  corporation,  and  returned  nulla  bona,  execution  may  be  issued 
against  any  of  the  stockholders  "  to  an  extent  equal  in  amount  to  the  amount  of 
stock  by  him  or  her  owned,  together  with  any  amount  unpaid  thereon."  §1192. 
The  office  of  the  person  having  charge  of  the  corporate  funds,  earnings  and  in- 
come shall  be  kept  within  the  state,  whether  the  charter  be  granted  under  the 
general  or  a  special  law ;  and  all  earnings,  income  and  profits  shall  be  kept  within 
the  state  until  rpgularly  divided  and  disbursed,  g  1196.  Corporations  created 
under  the  general  laws  which  do  not  begin  active  business  within  five  years  shall 
become  and  be  dissolved.  §  1301.  Upon  the  dissolution  of  any  such  corporation, 
except  railway  corporations,  leaving  debts  unpaid,  "  suits  may  be  brought  against 
any  person  or  persons  who  were  stockholders  at  the  time  of  such  dissolution, 
without  joining  the  corporation  in  such  suit."  The  defendant  or  defendants  may 
sue  the  remaining  stockholders  for  contribution.  The  corporation  shall  be  deemed 
dissolved  for  the  purpose  of  bringing  such  suits  if  the  corporation  has  suspended 
business  for  more  than  one  year.  §§  1300,  1204,  1205.  No  stockholder  shall  be 
liable  for  the  corporate  debts  "  beyond  the  amount  due  on  his  stock  and  an  addi- 
tional amount  equal  to  the  stock  owned  by  him."    §  1206. 

Every  railway  corporation  shall,  among  other  powers,  and  in  addition  to  those 
hereinbefore  conferred,  have  power  to  take  voluntary  grants  of  land  in  aid  of 
railroad  accommodation,  to  be  used  only  for  the  purposes  of  the  grant ;  to  locate 
its  road  upon  or  along  any  street,  highway  or  water-course,  provided  the  same  is 
restored  to  its  usefulness  by  a  relocation  —  but  a  street  in  a  corporate  town  or  city 
may  not  be  taken  without  the  consent  of  the  local  authorities ;  "  to  cross,  inter- 
sect, join  and  unite  "  its  railway  with  any  other  railway  at  any  point  on  its  route, 
and  upon  the  grounds  of  such  other  railway,  with  the  necessary  switches,  etc. ; 
"  from  time  to  time  to  borrow  such  sums  of  money  as  may  be  necessary  for  com- 
pleting and  finishing  or  operating  their  railway,  and  to  issue  and  dispose  of  their 
bonds  for  any  amount  so  borrowed,  and  to  mortgage  their  corporate  property  and 
franchises  to  secure  the  payment  of  any  debt  contracted  by  the  corporation  for 
the  purpose  aforesaid."  §  1207.  A  map  and  profile  of  the  route  must  be  filed  in 
each  county  traversed.  §  1208.  The  general  route  or  terminus  of  the  road  shall 
not  be  changed.  §  1210.  Certificates  of  stock  shall  be  valid  and  binding  against 
the  corporation  issuing  the  same,  unless  an  action  be  brought  to  annul  or  cancel 
the  same  within  two  years  from  the  issue  thereof.  g§  1319-1222.  Counties  may 
subscribe  for  stock  and  issue  bonds  to  railroad  corporations.  §§  1243-1245.  Any 
railroad  company  has  power  from  time  to  time  "  to  purchase  and  hold  the  stock 
and  bonds,  or  either;  or  to  guaranty  the  payment  of  the  principal  and  interest, 
or  either,  of  the  bonds  of  any  other  railroad  company  or  companies,  the  line  of 
whCse  railroad  constructed,  or  being  constructed,  connects  with  its  own."  §  1247. 
A  corporation  may  enforce  a  lien  the  same  as  an  individual,  g  1248.  A  rail- 
way company  shall  take  a  bond  from  a  contractor  conditioned  for  the  payment 
of  laborers  and  for  materials  employed  by,  or  furnished  to,  such  contractor. 
§  1S57.  Any  two  or  more  railroad  corporations,  existing  under  general  or  special 
laws,  owning  connecting  lines,  or  lines  which  when  completed  will  connect,  or' 
any  domestic  and  foreign  companies  whose  lines  connect  at  the  state  line,  may 
consolidate  and  form  one  company  owning  and  controlling  such  connected  lines, 
with  all  the  rights  and  powers  and  subject  to  all  the  liabilities  of  the  old  com- 
panies. The  companies  may  enter  into  a  contract,  fixing  the  terms  and  condi- 
tions of  the  consolidation,  which  must  be  ratified  by  a  vote  of  two-thirds  of  the 
stock  of  the  respective  companies,  or  by  the  approval  in  writing  of  such  stock.  A 
certified  copy  of  the  articles  of  aarreement  shall  be  filed  with  the  secretary  of 
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state.  §  126S.  Any  domestic  company  may  lease  or  sell  the  whole  or  any  part 
of  its  road,  or  any  interest  therein,  with  all  its  property  and  franchises,  to  any 
domestic  or  foreign  railroad  company  in  the  United  States ;  .and  any  such  domes- 
tic or  foreign  company  may  aid  any  domestic  company  in  the  construction  of  its 
road  and  branches  "  by  purchase  of  its  stock  and  bonds,  or  any  portion  thereof, 
or  by  guarantying  its  bonds,  or  the  interest  thereon,  or  otherwise."  The  con- 
tracts provided  for  in  this  section  ^hall  be  made  upon  such  terms  and  conditions 
as  the  boards  of  directors  determine,  approved  by  two-thirds  of  the  stock  of  the 
respective  companies.  This  section  applies  only  to  roads  which  may  form  a  con- 
tinuous line.  No  foreign  corporation  shall  lease  ^pT  purchase  a  road  under  this 
section  until  it  has  filed  with  the  secretary  of  state  a  true  copy  of  its  articles  of 
incorporation,  and  a  certified  copy  of  a  resolution  of  its  board  authorizing  service 
on  any  officer  or  agent,  and  accepting  the  provisions  of  this  act.  Such  foreign 
corporation  shall  not  remove  a  cause  from  the  state  court  to  \he  fedei-al  courts. 
g§  1269,  1271.  No  such  foreign  corporation  shall  be  compelled  to  have  any  of  its 
directore  residents  of  the  state,  nor  be  required  to  have  its,  headquarters  in  the 
state.  §  1370.  Any  domestic  company  may  Extend  its  line  into  another  state, 
may  purchase  or  lease  any  foreign  road,  or  "  buy  the  stock  and  bonds,  or  either, 
or  guaranty  the  bonds  and  interest,  or  either,  of  any  such  company,"  provided, 
in  all  cases,  a  continuous  line  is  formed  with  such  foreign  company.  §  1272. 
Any  domestic  company  may  "  issue  stocks  or  bonds,  or  mortgage  its  property  or 
any  part  thereof,  to  such  extent  as  may  be  necessary  to  meet  the  cost  of  such 
purchase  or  extension."  §  1274  Branch  liries  may  be  built  by  any  company, 
upon  a  vote  of  two-thirds  of  the  stock.  §  1275.  As  to  proceedings  to  foreclose,- 
see  §§  1276-1282.  Elaborate  provisions  are  made  for  county  and  municipal  aid 
to  railroads,  by  subscriptions  for  stock  or  the  issue  of  bonds,  upon  a  vote  of  the 
electors.  §§  1283-1315.  The  railroad  company,  must  give  a  bond  to  defray  elec- 
tion expenses.  In  no  case  shall  the  amount  of  aid  exceed  $2,000  per  mile,  for  each 
mile  in  the  county.  §g  1283-1285.  Passenger  rates  shall  not  exceed  three  cents 
per  mile  on  any  railroad.  §  1324.  A  railroad  commission  has  the  general  super- 
vision of  railroads,  express  companies,  sleeping-car  companies  and  other  common 
carriei-s.  §  1328.  Annual  returns  must  be  made  by  railroads  to  the  commission- 
ei-s  according  to  a  form  furnished  by  the  commissioners.  §  1330.  The  commis- 
sioners may  examine  all  books  and  documents,  or  any  officer  or  employee ;  and 
any  person  wilfully  obstructing  the  commissioners  in  the  performance  of  their 
duties  shall  be  fined  not  more  than  $1,000.  §  1331.  Discriminations  shall  not  be 
made  in  respect  to  connecting  companies,  and  proper  connections  shall  be  made. 
§  1882.  Discrimination  in  favor  of  or  against  any  person  or  company,  in  the  way 
of  special  rates  or  drawbacks,  or  in  any  other  manner,  is  prohibited,  and  all 
charges  shall  be  reasonabla  §§  1333,  1334.  Pooling  of  freight  earnings  by  roads 
running  in  the  same  general  direction  is  prohibited  on  penalty  of  $5,000  for  each 
month  for  which  such  earnings  are  divided.  §  1335.  Upon  complaint  that  rates 
are  unreasonable,  the  commissioners  may  establish  reasonable  rates.  §  1337. 
Upon  the  complaint  of  a  municipality,  the  commissioners  may  lower  freight 
ratep.  §  1341.  Any  corporation  which  shall  violate  any  of  the  provisions  of  this 
act  {section  1334  et  seq.)  shall  forfeit  for  each  offense  three  times  the  damages 
sustained  by  the  aggrieved  party,  and  costs.  When  not  otherwise  provided  in 
this  act  any  corporation  or  individual  violating  any  provision  of  this  act  shall  be 
fined  from  $100  to  $5,000.  g§  1343,  134a  False  swearing  before  the  commission- 
ers shall  be  punished  by  imprisonment  not  exceeding  seven  yeai-s.  §  1345.  The 
commissionei-s  enforce  proper  connections  with  other  roads.  §  1359.  For  tele- 
graph corporations,  see  g§  1383-1389.  As  to  condemnation  of  lands,  see  §§  1390- 
1397.  All  the  laws  for  telegraph  companies  apply  to  telephone  companies.  §  1160. 
Taxation. —  Personal  property  includes,  for  purposes  of  taxation,  the  capital 
stock,  individual  profits  and  other  assets  of  every  corporation,  and  every  share  or 
interest  in  the  stock,  profit  or  assets,  "provided,  the  same  is  not  included  in  otiier 
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personal  property  subject  to  taxation  or  listed  as  the  property  of  individuals." 
§  6847.  No  person  shall  be  required  to  list  any  portten  of  the  capital  stock  of 
corporations  which  is  required  to  be  listed  by  the  corporation,  but  all  corporations, 
except  banks  and  manufacturing  companies,  must  list  in  the  township  or  city 
where  the  principal  oflSce  is  kept,  "  the  full  amount  of  the  stock  paid  in  and  re- 
maining as  capital  stock  at  its  true  value  in  money,  and  such  stock  shall  be  taxed 
as  other  personal  property ; "  provided  that  the  amount  of  such  stock  invested  in 
realty  or  personalty  in  Kansas,  which  shall,  at  the  time  of  listing  the  capital  stock, 
be  specified  and  listed  for  taxation,  shall  be  deducted  from  the  amount, of  the 
capital  stock  to  be  taxed.  §  6858.  Manufacturers  pay  a  tax  upon  the  actual  value 
of  all  articles  entering  into  their  manufactures  during  the  year.  §  6866.  A  state 
board  shall  assess  railroad  property  used  in  the  corporate  business.  Real  estate 
not  thus  used  shall  be  assessed  like  other  realty  where  it  lies.  §  6872.  Sworn  lists 
of  taxable  property  must  be  returned  to  the  state  board.  The  list  shall  contain  a 
detailed  description  of  every  kind  of  railroad  property  used  in  the  corporate  busi- 
ness, showing  also  the  length  and  particular  location  of  the  track  in  counties, 
towns,  etc. ;  the  amount  of  capital  authorized,  and  the  amount  paid  up  and  the 
market  value  of  the  same.  §  6875.  The  company  is  liable  for  the  taxes  on  sleep- 
ing and  other  cars,  not  owned  but  used  on  the  road.  §  6876.  For  failure  to  make 
the  returns  the  company  shall  forfeit  not  less  than  $1,000.  g  6877,  The  auditor 
apportions  the  value  to  the  counties,  and  the  county  clerk  makes  an  apportion- 
ment to  the  tax  districts  in  the  county.  §  6884.  For  failure  to  list  personal 
property,  fifty  per  centum  shall  be  added  to  the  valuation  thereof.  §  6916.  There 
is  no  special  tax  on  corporations  in  the  way  of  fees. 

§  949.  KENTUCKY:  i  Constitutional  provisions.—  In  the  year  1891  a  new 
constitution  went  into  efi'ect.  This  constitution  seems  to  go  much  farther  in  the 
regulating  of  corporations  and  railroads  than  the  constitution  of  any  other  state 
in  the  Union.  The  legislature  is  prohibited  from  passing  any  local  or  special  acts 
"  to  grant  a  charter  to  any  corporation,  or  to  amend  the  charter  of  any  existing 
corporation ;  to  license  companies  or  persons  to  own  or  operate  ferries,  bridges, 
roads  or  turnpikes ; "  "  to  give  any  person  or  corporation  the  right  to  lay  a  rail- 
road track  or  tramway,  or  to  amend  existing  charters  for  such  purposes."  g  59 
(17th  and  19th).  "All  laws  exempting  or  commuting  property  from  taxation 
other  than  the  property  above  mentioned  shall  be  void.  The  general  assembly 
may  authorize  any  incorporated  city  or  town  to  exempt  manufacturing  establish- 
ments from  municipal  taxation  for  a  period  not  exceeding  five  years,  as  an  induce- 
ment to  their  location."  §  170.  "  All  property  whether  owned  by  natural  persons 
or  corporations  shall  be  taxed  in  proportion  to  its  value  unless  exempted  by  this 
constitution ;  and  all  corporate  property  shall  pay  the  same  rate  of  taxation  paid 
by  individual  property.  Nothing  in  this  constitution  shall  be  construed  to  pre- 
vent the  general  assembly  from  providing  for  taxation  based  on  income,  licenses 
or  franchises."  §  174.  "  The  credit  of  the  commonwealth  shall  not  be  given, 
pledged  or  loaned  to  any  individual,  company,  corporation  or  association,  munic- 
ipality or  political  subdivision  of  the  state ;  nor  shall  the  commonwealth  become 
an  owner  or  stockliolder  in,  nor  make  donation  to,  any  company,  association  or 
corporation ;  nor  shall  the  commonwealth  construct  a  railroad  or  other  highway." 
§  177.  "  The  general  assembly  shall  not  authorize  any  county  or  subdivision 
thereof,  city,  town  or  incorporated  district,  to  become  a  stockholder  in  any  com- 
pany, association  or  corporation,  or  to  obtain  or  appropriate  money  for,  or  to  loan 
its  credit  to,  any  corporation,  association  or  individual,  except  for  the  purpose  of 
constructing  or  maintaining  bridges,  turnpike  roads  or  gravel  roads."  §  179. 
"  No  corporation  in  existence  at  the  time  of  the  adoption  of  this  constitution  shall 
have  the  benefit  of  future  legislation  without  first  filing  in  the  office  of  the  sec- 
retary of  state  an  acceptance  of   the  provisions  of  this  constitution."     §  190. 

■^  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1889  are  included  in  this  synopsis. 
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"  No  corporation  shall  engage  in  business  other  than  that  expressly  authorized  by 
its  charter,  or  the  law  under  which  it  may  have  been  or  hereafter  may  be  organ- 
ized, nor  shall  it  hold  any  real  estate  except  such  as  may  be  proper  and  necessary 
for  carrying  on  its  legitimate  business  for  a  longer  period  than  five  years  under 
penalty  of  escheat."  §  192.  "  No  corporation  shall  issue  stock  or  bonds  except 
for  an  equivalent  in  money  paid  or  labor  done,  or  property  actually  received  and 
applied  to  the  purposes  for  which  such  corporation  was  created,  and  neither  labor 
nor  property  shall  be  received  in  payment  of  stock  or  bonds  at  a  greater  value 
than  tjjie  market  price  at  the  time  said  labor  was  done  or  property  delivered,  and 
all  fictitious  increase  of  stock  or  indebtedness  shall  be  void."  §  193.  •■  All  corpo- 
rations formed  under  the  laws  of  this  state  or  carrying  on  business  in  this  state 
shall  at  all  times  have  one  or  more  known  places  of  business  in  this  state,  and  an 
authorized  agent  or  agents  there  upon  whom  process  may  be  executed,  and  the 
general  assembly  shall  enact  laws  to  carry  into  effect  the  provisions  of  this  section." 
tj  194.  "No  common  carrier  shall  be  permitted  to  contract  for  relief  from  its  com- 
mon-law liability."  §  196.  Free  passes  to  members  of  the  legislature,  and  state  and 
local  officers  and  judges,  are  prohibited)  and  for  acceptance  of  such  a  pass  the  office  is 
forfeited.  §  197.  "  It  shall  be  the  duty  of  the  general  assembly  from  time  to  time, 
as  necessity  may  require,  to  enact  such  laws  as  may  be  necessary  to  prevent  all 
trusts,  pools,  combinations  or  other  organizations  from  combining  to  depreciate 
below  its  real  value  any  article,  or  to  enhance  the  cost  of  any  article  above  its  real 
valua"  §  198.  The  construction  of  telegraph  lines  is  authorized,  and  telephone 
companies  are  required  to  receive  and  transmit  eacli  other's  messages.  §  199.  The 
sale  of  the  property  of  any  giiasi-public  corporation  to  a  foreign  corporation  shall 
not  affect  the  jurisdiction  of  the  state  courts  over  such  property.  §200.  "No 
railroad,  telegraph,  telephone,  bridge  or  common-carrier  company  shall  consoli- 
date its  capital  stock,  franchises  or  property,  or  pool  its  earnings,  in  whole  or  in 
part,  with  any  other  railroad,  telegraph,  telephone,  bridge  or  common-carrier  com- 
pany, owning  a  parallel  or  competing  line  or  structure,  or  acquire  by  purchase, 
lease  or  otherwise  any  parallel  or  competing  line  or  structure,  or  operate  the  same ; 
nor  shall  any  railroad  company  or  other  common  carrier  combine  or  make  any 
contract  with  the  owners  of  any  vessel  that  leaves  or  makes  port  in  this  state,  or 
with  any  common  carrier,  by  which  combination  or  contract  the  earnings  of  one 
doing  the  carrying  are  to  be  shared  by  the  other  not  doing  the  carrying."  §  201. 
"  No  corporation  organized  outside  the  limits  of  this  state  shall  be  allowed  to 
transact  business  within  the  state  on  more  favorable  conditions  than  are  pre- 
scribed by  law  to  similar  corporations  organized  under  the  laws  of  this  common- 
wealth." §  202.  "No  corporation  shall  lease  or  alienate  any  franchise  so  as  to 
relieve  the  franchise  or  property  held  thereunder  from  the  liabilities  of  the  lessor 
or  grantor,  lessee  or  grantee,  contracted  or  incurred  in  the  operation,  use  or  en- 
joyment of  such  franchise,  or  any  of  its  privileges."  §  203.  An  officer  of  a  bank 
who  receives  deposits,  knowing  that  the  bank  is  insolvent,  "shall  be  individually 
responsible  for  such  deposits  so  received,  and  shall  be  guilty  of  felony  and  subject 
to  such  punishment  as  shall  be  prescribed  by  law."  §  204.  "  All  elevators  or 
storehouses  where  grain  or  other  property  is  stored  for  a  compensation,  whether 
the  property  stored  be  kept  separate  or  not,  are  declared  to  be  public  warehouses, 
subject  to  legislative  control,  and  the  general  assembly  shall  enact  laws  for  the 
inspection  of  grain,  tobacco  and  other  produce  and  for  the  protection  of  producers, 
shippers  and  receivers  of  grain,  tobacco  and  other  produce."  §  206.  Cumulative 
voting  is  made  compulsory.  §  207.  "  The  word  corporation,  as  used  in  this  con- 
stitution, shall  embrace  joint-stock  companies  and  associations."  g  208.  A  rail- 
road commission  is  provided  for.  §209.  No  common  cai-rier ''shall,  directly  or 
indirectly,  own,  manage,  operate  or  engage  in  any  other  business  than  that  of  a 
common  carrier,  or  hold,  own,  lease  or  acquire,  directly  or  indirectly,  miaes,  fac- 
tories or  timber,  except  such  as  shall  be  necessary  to  carry  on  its  business."  §  210. 
Foreign  corporations  shall  not  exercise  the  power  of  eminent  domain.    §  211. 
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^Rolling  stock  and  other  movable  property  of  railroads  are  declared  to  be  personal 
property  and  subject  to  execution.  The  earnings  of  a  corporation  in  the  hands  of 
its  officers  shall  be  subject  to  attachment.  §  313.  Railroads  are  required  to  inter- 
change freight  §  313.  No  railroad  shall  make  an  exclusive  or  preferential  con- 
tract with  any  one  in  regard  to  freight.  §  314.  Discriminations  in  rates  are  pro- 
hibited (§§  315  and  318),  except  that  the  railroad  commission  may  authorize  a 
larger  charge  for  a  short  than  for  a  long  haul  in  special  cases.    §  218. 

Miscellaneous  corporations. —  Any  number  may  incorporate  for  any  lavr- 
f ul  business  "  except  banking  and  insurance,  and  for  the  construction  of  railroads ; 
but  such  incorporation  shall  confer  no  powers  or  privileges  not  possessed  by  natural 
persons,  except  as  hereinafter  provided."  Gen.  Stat  1887,  p.  763.  Among  the 
corporate  powers  shall  be  the  following :  (1)  "  To  render  the  shares  or  interests 
of  stockholders  transferable,  and  to  prescribe  the  mode  of  aaaking  such  transfers ; " 
{2)  "to  exempt  the  private  property  of  members  from  liability  for  corporate 
debts ; "  (3)  "  to  make  contracts,  acquire  and  transfer  property,  possessing  the  same 
powers  in  such  respects  as  private  individuals  now  enjoy ; "  to  make  by-laws, 
rules  and  regulations  consistent  with  the  laws  of  the  state.  Id.  Before  commenc- 
ing any  business  other  than  organization  the  corporators  must  sign  and  acknowl- 
edge articles,  and  record  the  same  with  the  county  court  clerk  of  the  county  where 
the  principal  place  of  business  is  to  be  kept  Id.  Corporations  for  any  work  of 
internal  improvement  shall  in  addition  record  their  articles  with  the  secretary  of 
state  and  file  a  copy  in  his  office.  Such  articles  must  specify  the  highest  amount 
of  indebtedness  or  liability  to  which  the  company  is  at  any  time'  to  be  subject, 
which  must  in  no  case  exceed  two-thirds  of  its  capital  stock,  p.  764.  A  notice 
fihall  be  published  for  four  weeks  in  a  neighboring  paper,  specifying  (1)  the  names 
■of  the  corporators,  the  corporate  name  and  the  principal  place  of  business ;  (3)  the 
general  nature  of  the  proposed  business ;  (3)  the  amount  of  capital  stock  author- 
ized, and  the  times  when  and  the  conditions  upon  which  it  is  to  be  paid  in ;  (4)  the 
date  of  the  commencement  and  the  duration  of  the  corporation ;  (5)  what  officers 
shall  conduct  the  corporate  affaii-s  and  the  times  when  they  shall  be  elected ;  (6^  the 
highest  amount  of  liability  to  which  the  corporation  is  at  any  time  to  subject 
itself ;  (7)  "  whether  private  property  is  to  be  exempt  from  the  corporate  debts." 
Id.  The  corporation  may  commence  business  as  soon  as  the  articles  are  filed  for 
record  with  the  county  court  clerk,  "  and  their  acts  shall  be  valid  if  the  publication 
in  a  newspaper  is  made  and  the  copy  filed  in  the  office  of  the  secretary  of  state, 
when  such  filing  is  necessary,  within  three  months  from  such  filing  in  the  clerk's 
office."  Any  change  "  in  the  foregoing  particulars  "  must  be  recorded  and  pub- 
lished like  the  original  articles.  Id.  Corporations  for  any  work  of  internal  im- 
provement may  be  formed  to  endure  for  fifty  years ;  those  for  other  purposes  shall 
not  endure  more  than  twenty  years.  Renewals  for  not  longer  than  the  terms  at 
first  permissible  are  allowed  upon  the  approval  of  three-fourths  of  the  votes  at 
any  regular  election  for  the  purpose.  Id.  "The  corporation  shall  not  be  dissolved 
prior  to  the  period  fixed  upon  in  its  articles  of  incorporation,  except  by  a  major- 
ity of  the  stock  of  its  members,  unless  a  different  rule  is  adopted  in  the  articles," 
and  any  premature  dissolution  must  be  preceded  by  the  publication  required  at 
organization,  p.  765.  Intentional  fraud  in  failing  to  comply  substantially  with 
the  articles  shall  be  a^misdemeanor,  punishable  by  a  fine  of  from  $100  to  |1,000, 
or  by  impi'isonment  of  from  three  to  twelve  months,  or  both ;  and  any  injured 
person  may  recover  damages  besides.  Id.  The  keeping  of  false  books  to  the  in- 
jury of  any  person  shall  be  a  misdemeanor,  punishable  by  a  fine  of  frorn  $100  to 
$1,000.  Id.  Transfers  shall  not  be  valid,  except  as  between  the  parties  thereto, 
until  regularly  entered  on  the  company's  books.  Transfer  books  shall  be  kept 
open  for  the  inspection  of  stockholders,  and  shall  show  the  interests  of  original 
subscribers  and  all  transfers.  Id.  Non-user  for  five  years  in  succession  forfeits, 
ipso  facto,  the  franchises ;  but  failure  to  elect  officers  or  to  hold  meetings  at  the 
prescribed  time  shall  not  work  such  forfeiture.    Id.    Corporations  whose  charters 

1687 

Digitized  by  Microsoft® 


§  949.]  KENTUCKY.  [CH.  LVI. 

expire  by  limitation  may  continue  to  be  corporations  for  the  sole  purpose  of  clos- 
ing up  their  business,  p.  766.  "Nothing  herein  shall  exempt  the  stockholders  of 
any  corporation  from  individual  liability  to  the  amount  of  unpaid  instalments  on 
the  stock  owned  by  them  or  transferred  by  them  for  the  purpose  of  defrauding 
creditors ;  and  an  execution  against  the  company  may,  to  that  extent,  be  levied 
upon  the  private  property  of  such  individual."  Id.  "  For  the  purpose  of  making 
repairs,  rebuilding  or  enlarging  or  extending  works,  or  to  meet  contingencies,  or 
for  the  purpose  of  providing  a  sinking  fund  for  the  payment  of  debts,  the  corpo- 
ration may  establish  a  fund  and  loan  the  same  out  from  time  to  time,  taking  in  all 
cases  good  and  sufficient  security  for  the  repayuieni;  of  the  same."  Id.  In  any 
proceedings  to  vrhich  the  corporation  is  a  party  the  court  may,  upon  motion  of 
either  party,  compel  the  production  of  the  corporate  books,  and  either  party  may 
use  the  same  in  evidence.  Id.  No  franchise  shall  be  declared  null  or  forfeited 
except  in  a  regular  proceeding  brought  for  that  purpose.  The  corporation  shall 
be  presumed  to  be  legally  organized  until  the  contrary  is  shown.  The  want  of 
legal  organization  cannot  be  set  up  in  a  collateral  proceeding.  Id.  No  corpora- 
tion not  expressly  authorized  by  law  "shall  loan  money,  discount  any  evidence  of 
debt,  or  deal  in  the  buying  or  selling  of  exchange."  p.  474  Manufacturing  and 
mining  companies  may  build  and  operate  a  railroadj  tramway,  tyirnpike  or  canal 
from  their  works  to  a  'navigable  stream,  or  to  an  existing  railroad  or  highway, 
p.  767.  All  elections  of  officers  shall  be  held  within  the  state.  Elections  held  else- 
where are  void.  This  act  shall  not  apply  to  the  Cincinnati  Southern  Bailroad 
Company.  Each  stockholder  shall  vote  "  only  in  proportion  to  the  amount  that 
shall  have  been  actually  paid  up  on  amount  of  the  stock  subscribed  or  held  by  him." 
If  any  regula^:  election  is  due  and  not  called,  the  court  may  compel  the  proper  offi- 
cer to  issue  the  call ;  or,  if  he  resides  without  the  state,  the  court  may  order  such 
election  upon  the  application  of  ten  shares  of  stock.  Act  of  March  3, 1876  (p.  769). 
Any  corporation  organized  under  a  general  law  or  special  charter  may  "  give  to  its 
capital  stock  already  issued  a  preference  in  the  distribution  of  the  profits  and  as- 
sets of  such  corporation  over  any  other  class  of  the  capital  stock  of  such  corpora- 
tion not  then  issued  or  sold,  but  to  be  hereafter  issued."  Such  preference  shall  be 
given  only  in  the  following  manner :  "  Such  corporation  shall,  at  a  regular  meet- 
ing of  its  board  of  directors  and  stockholders,  adopt  a  resolution  providing  foi* 
such  preference,  which  resolution  shall  include  in  its  provisions  all  of  the  capital 
stock  of  said  company  then  issued,  and  state  the  amount  thereof,  and  state  the  limit 
of  the  dividends  to  be  paid  on  such  preferred  stock.  Such  resolution  shall  alsot 
state  the  amount  of  the  capital  stock  of  such  company  to  be  issued  as  non-pre- 
ferred stock."  Each  share  issued  in  pursuance  of  Such  resolution  shall  have  writ- 
ten or  printed  thereon  a  true  copy  of  said  resolution  and  attestation  (of  the  president  . 
and  secretary),  and  shall  show  on  its  face  whether  it  is  preferred  or  non-preferred  ■ 
stock,  pp.  773,  774.  "Such  resolution  shall  at  all  times  be  subject  to  the  inspec- 
tion of  any  holder  of  a  share  of  such  stock  or  of  any  stockholder  in  such  com- 
pany." p.  774.  "  All  charters  and  grants  of  or  to  corporations,  or  amendments 
thereof,  enacted  or  granted  since  the  14th  of  February,  1856,  and  all  other  stat- 
utes," may  be  repealed  or  amended,  "  unless  a  contrary  intent  be  therein  plainly 
expressed."  p.  861.  Purchasers  of  any  railroad  at  a  judicial  sale,  or  their  as- 
signs, and  their  associates,  may  become  a  corporation  in  the  place  of  the  original 
company,  with  all  its  rights  and  obligations.  This  act  shall  not  be  construed  to. 
authorize  such  company  to  receive  subscriptions  from  municipalities.  Such  com- 
pany shall  be  organized  according  to  the  above  provisions  (p.  763  et  seq.).  The- 
articles  of  incorporation  "  may  provide  for  the  issue,  at  one  or  several  times,  and 
disposition  of  any  amount  of  negotiable  bonds,  with  or  without  coupons,  bearing 
a  rate  of  interest,  payable  semi-annually,  not  exceeding  eight  per  cent  per  annum, 
and  paid-up  capital  stock ;  said  bonds  and  stock  not  to  exceed,  in  the  aggregate^ 
the  original  cost  of  construction  of  the  railroad  and  equipment  purchased,  and 
such  sum  as  may  be  necessary  in  order  to  complete  the  same,  and  for  priorities  in. 
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the  payment  of  interest  or  principal  of  said  bonds,  or  of  dividends  on  different 
classes  of  its  stock ;  and  may  regulate  what  right  the  different  classes  of  stock- 
holders and  bondholders  may  have  to  vote  in  corporate  meetings  and  elections, 
and  may  exempt  the  latter  from  responsibility  in  consequence  of  the  exercise  of 
such  right.  The  corporation  thus  created  may  secure  the  payment  of  any  bonds 
issued  by  it,  under  the  authority  conferred  by  this  act,  by  mortgage  or  deeds  of 
trust,  upon  all  or  any  part  of  its  property,  rights  and  franchises  acquired  or  to  be  • 
acquired."  pp.  767,  768  (act  of  March  1, 1876).  The  provisions  of  the  above  act 
shall  apply  to  the  railroads  owned  by  mining  companies,  p.  768  (act  of  April  5, 
1878).  As  to  the  method  of  procedure  in  such  a  sale,  see  p.  770.  The  lien  of  la- 
borers and  material-men  on  railroads  and  manufacturing  companies  are  superior 
to  all  other  liens,  pp.  877,  878.  For  provisions  respecting  the  condemnation  of 
land,  see  jjp.  281-284.  Railroad  corporations  receiving  municipal  aid  must  give  a 
bond  for  the  proper  application  thereof,  and  annual  balance  sheets  showing  the 
receipts  and  disbursements  of  such  subscriptions  shall  be  given  to  the  municipal 
authorities.  An  action  may  be  brought  for  any  breach  of  the  bonds  or  covenant. 
Fraudulent  appropriation  of  corporate  property  by  an  officer  is  a  felony,  punish- 
able by  imprisonment  of  from  two  to  twenty  years.  Such  officer  is  also  liable 
upon  his  bond,  if  he  has  given  one,  and  individually  liable  whether  he  has  given 
a  bond  or  not  pp.  1315,  1216.  Any  railroad  company  doing  business  in  the  state 
shall  keep  continually  posted  in  all  depots  a  schedule  of  the  maximum  freight 
rates,  and  schedules  of  the  rates  actually  charged ;  also  a  copy  of  this  act.  A,ny 
company,  and  the  president  and  superintendent  thereof,  failing  to  post  such 
schedules  or  copy,  shall  each  be  guilty  of  a  misdemeanor  and  be  fined  $100  for 
each  offensa  Such  failure  shall  be  a  separate  offense  for  each  depot  omitted. 
The  same  penalty  is  imposed  for  publishing  or  charging  a  greater  rate  than  is 
allowed  by  law.  pp.  1019,  1030.  In  any  written  contract  of  or  for  the  sale  of 
railroad  equipment  or  rolling  stock,  by  the  terras  of  which  any  part  of  the  pur- 
chase-money is  to  be  paid  in  the  future,  it  may  be  agreed  that  the  title  shall  not 
pass  until  the  purchase-money  is  fully  paid.  The  term  of  credit  shall  not  exceed 
ten  years,  and  the  agreement  shall  not  be  valid  against  subsequent  purchasers 
without  notice,  or  against  creditors,  until  the  contract  is  acknowledged  in  the 
mSmner  required  in  case  of  mortgages,  and  recorded  with  the  secretary  of  state, 
and  with  the  clerk  of  the  county  in  which  the  vendee  may  reside.  Leases  with 
the  stipulation  for  a  conditional  sale  at  the  termination  of  the  lease  may  be  made 
in  the  same  manner.  Each  locomotive  thus  leased  or  sold  must  have  marked 
/  thereon  the  name  of  the  lessor  or  owner,  followed  by  the  word  "  owner "  or 
"lessor."  pp.  1030,  1031.  Unreasonable  rates  for  the  transportation  of  freight, 
passengers  or  cars  are  declared  to  be  extortion.  Discrimination  in  such  rates  is 
unlawful.  Any  corporation  guilty  of  such  extortion  or  discrimination  shall  be 
fined,  for  the  first  ofi'ense,  from  $100  to  $1,000 ;  for  the  second  offense,  from  |500 
to  $3,000 ;  and  for  the  third  offense,  from  $3,000  to  $5,000.  The  corporation  shall 
also  be  liable  for  three  times  the  damages  received  by  any  party,  and  for  costs. 
A  board  of  railroad  commissioners  is  appointed  by  the  governor,  and  has  general 
supervision  of  railroads.  The  railroads  of  the  state  must  furnish  such  commis- 
sioners an  annual  statement,  for  which  thirty-six  headings  are  prescribed.  Every 
corporation,  and  every  officer,  that  shall  wilfully  neglect  to  make  any  required 
report,  or  that  shall  intentionally  hinder  the  commissioners  in  the  performance  of 
their  duty,  shall  be  fined  from  $50  to  |100.    pp.  1031-1038. 

Foreign  corporations  must,  within  sixty  days  from  the  time  of  commencing 
railroad  business  within  the  state,  procure  from  the  directors  a  duly  authenticated 
order,  authorizing  its  agents  to  make  contracts  in  the  corporate  name,  and  agree- 
ing that  all  resident  citizens  and  corporations  may  prosecute  to  final  judgment, 
in  any  county  cut  by  the  road,  all  claims  and  demands  against  such  corporation, 
subject  to  change  of  venue,  as  in  the  case  of  citizens  of  the  state.  Service  of 
process  on  such  agents  is  a  valid  service.  Failure  to  comply  with  the  provisions 
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of  this  act,  or  removal  of  a  cause  from  a  state  to  a  federal  court,  forfeits  the  right 
to  do  business  in  the  state.  All  parties  and  persons  doing  business  contrary  to 
the  provisions  of  this  act  are  guilty  of  a  misdemeanor,  and  shall  be  fined  not  less 
than  $50,  and  imprisoned  not  lecs  than  one  week,  for  each  day's  offense,  or  be  both 
fined  and  imprisoned.  Such  corporation  shall  be  subject  to  the  laws  of  the  state 
respecting  rates,    pp.  656-658. 

Taxation. —  The  annual  rate  is  fixed  at  four  and  seven-tenths  mills  on  the  dol- 
lar, on  all  taxable  property,  p.  1034j  ch.  93,  art  I,  §  1.  All  corporations  required 
to  pay  a  tax  on  their  capital  stock  shall  be  taxed  seventy-five  cents  "  on  each  share 
thei-eof  equal  to  one  hundred  dollars,  or  on  each  one  hundred  dollars  of  stock 
therein  owned  by  individuals,  corporations  or  societies ;  .  .  .  and  corporations 
shall,  in  addition,  pay  upon  .'ach  one  hundred  dollars  of  so  much  of  their  surplus, 
undivided  profits,  or  undivided  accumulations  as  exceeds  an  amount  equal  to  ten 
per  cent  of  their  capital  stock,  the  same  rate  of  taxation  that  is  assessed  upon  real 
estate,  which  shall  be  in  full  of  all  tax,  state,  county,  and  municipal."  Art  II,  §  1. 
For  the  purpose  of  asceitaining  such  surplus,  etc.,  the  auditor  may,  at  his  option, 
investigate  the  corporate  books,  and  any  oflScer  refusing  to  show  the  books  may 
be  fined  from  $500  to  $1,000.  Id.  The  proper  oflScer  must  report  annually  on  the 
first  of  July,  to  the  auditor,  the  true  amount  of  capital  stock,  surplus,  undivided 
profits,  or  undivided  accumulations,  and  how  the  surplus,  etc.,  is  invested,  and  pay 
the  tax.  If  the  tax  is  not  paid,  the  cashier  and  his  sureties  shall  be  liable  for  the 
same  and  twenty  per  cent  upon  the  amount  and  the  corporation  shall  forfeit  the 
privileges  of  its  charter.  Id.,  §  2.  If  any  corporation,  on  the  first  of  July,  has 
invested  in  United  States  bonds  or  funds,  which  are  exempt  from  taxation,  more 
of  its  surplus  "  than  an  amount  equal  to  ten  per  cent  of  such  capital  stock,  the 
excess  of  the  amount  so  invested  over  the  amount  equal  to  ten  per  cent  of  such 
capital  stock  shall  be  exempt  from  taxation  for  that  year  and  deducted  from  the 
amount  of  such  surplus,  undivided  profits,  or  undivided  accumulations,  upon 
which  tax  is  to  be  assessed  under  this  article,  provided  such  was  done  in  good 
faith  and  not  for  the  purpose  of  avoiding  taxation."  Id.,  §  3.  The  above  provis- 
ions shall  not  exempt  the  real  estate  of  corporations  from  taxation  for  county  or 
municipal  purposes  where  it  is  situated.  §  7.  The  chief  officer  of  any  railroad 
company  owning  a  line  wholly  or  partly  within  the  state  shall,  on  or  before  ^he 
first  of  September,  annually,  report  to  the  auditor  the  total  length  of  the  road,  in- 
cluding the  portion  outside  of  the  state,  showing  the  length  of  the  road  within  the 
state,  and  within  each  county,  city  or  town,  with  the  average  value  per  mile 
thereof,  together  with  a  description  of  all  improvements  and  other  real  estate, 
giving  the  value  and  location  thereof.  If  any  such  company  owns  or  operates  a 
road  without  the  state  the  chief  officer  "shall  only  be  required  to  return  such  pro- 
portion of  the  entire  value  of  all  its  rolling  stock  as  the  number  of  miles  of  its 
railroad  in  this  state  bears  to  the  whole  number  of  miles  operated  by  said  com- 
pany in  and  out  of  the  state."  Said  report  shall  be  made  "  as  of  the  first  day  of 
July,"  and  for  failure  to  make  the  report  the  chief  officer  shall  be  fined  $1,000, 
and  $50  for  every  day's  delay  after  the  first  of  September.  Art  IIL,  §  1.  The 
commissioners  appointed  by  the  governor  shall  pass  upon  such  report  Id,  g  3. 
The  rate  of  taxation  for  state  purposes,  which  is  levied  on  other  real  estate,  shall  be 
the  rate  levied  upon  the  value  thus  found  of  the  railroad,  rolling  stock  and  real 
estate  of  each  company;  and  the  rate  of  municipal  or  district  taxation,  levied  on 
other  realty,  shall  be  the  rate  levied  on  the  value  of  the  real  estate  of  said  com- 
pany in  such  tax  district,  "  and  of  the  number  of  miles  of  such  road  therein  reck- 
oned as  of  the  value  of  the  average  value  of  each  mile  of  such  railroad,  with  its 
rolling  stock,  as  ascertained  as  aforesaid."  Id.,  §  4.  If  the  tax  is  not  paid  by  the 
tenth  of  October,  the  chief  officer  shall  be  fined  $50  for  each  day's  delay.  Id.,  §  5. 
All  railroads  hereafter  built  shall  be  exempt  from  taxation  for  five  years  from  the 
time  of  commencing  the  construction  of  such  roads,  p.  1029  (acts  1883-4,  p.  195). 
Telegraph  companies  pay,  annually,  one  dollar  per  mile  for  the  lines  of  poles  and 
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first  wires,  and  fifty  cents  per  mile  for  each  additional  wire.  p.  1046.  Telegraph 
companies  pay  one-fourth  of  one  per  cent  on  all  gross  receipts  in  the  stata  Id. 
Express  companies  pay  $500  per  annum  where  the  length  of  their  lines  in  the 
state  is  less  than  one  hundred  miles,  and  $1,000  where  the  distance  is  more  than 
one  hundred  miles.  Also  an  ad  valorem  local  tax  on  real  and  personal  property. 
Id.  The  property  of  corporations,  except  where  otherwise  provided  herein,  shall 
be  assessed  in  the  same  manner  as  the  property  of  individuals,    p.  1047. 

The  fee  of  the  county  clerk  is  one  dollar  for  taking  acknowledgment  of  the  ar- 
ticles of  incorporation,  and  ten  cents  a  hundred  words  for  recording  the  same. 
The  secretary  of  state  receives  a  like  fee  for  recording,    p.  766. 

§  950.  LOUISIAH'A:  i  Constitutional  provisions.—  No  local  or  special 
law  shall  be  passed  authorizing  street  passenger  railroads  in  any  incorporated 
city  or  town ;  creating  corporations,  or  amending,  renewing,  extending  or  "  ex- 
plaining" the  charter  thereof;  or  "granting  to  any  corporation,  association  or  in- 
dividual any  special  or  exclusive  right,  privilege  or  immunity."  Constitution  of 
1879,  art.  46.  Neither  the  state,  nor  any  political  division  thereof,  shall  loan  its 
credit,  or  anything  of  value,  to  any  person  or  corporation,  nor  subscribe  for  the 
capital  stock  of  any  corporation,  nor  assume  the  liabilities  of  the  same  in  any 
way.  Art.  56.  Cf.  art  243,  svJb.  The  power  to  tax  corporations  shall  never  be 
surrendered  or  suspended  by  legislative  act  Art  205.  A  license  tax  is  author- 
ized. §  206.  No  municipal  tax  shall  exceed  ten  mills  on  the  dollat,  unless  au- 
thorized by  a  vote  of  the  tax-payer&  Art  209.  Foreign  corporations  may  be 
licensed  to  do  business  in  the  state  by  a  mode  different  from  that  provided  for  do- 
mestic corporations,  provided  the  same  be  uniform  for  all  foreign  companies. 
Art  217.  Foreign  coi-porations  must  keep  an  oflBce  in  the  state.  Art  236.  Cor- 
porations shall  not  engage  in  ultra  vires  business,  nor  hold  real  estate  for  more 
more  ten  years,  unless  the  same  is  necessary  for  its  business.  Art  237.  "  No  corpora- 
tion shall  issue  stock  nor  bonds  except  for  labor  done  or  money  or  property  act- 
ually received ;  and  all  fictitious  issues  of  stock  shall  be  void,  and  any  corporation 
issuing  such  fictitious  stock  shall  forfeit  its  charter."  Art  288.  The  stock  shall 
not  be  increased,  except  in  pursuance  of  general  laws,  nor  without  the  consent  of 
the  majority  of  the  stock  at  a  meeting  noticed  thii-ty  days.  Art  239.  The  legis- 
lature may,  by  general  laws,  authorize  municipalities  to  aid  public  improvements 
or  railroads,  upon  a  majority  vote  in  number  and  value  of  the  tax-payers.  Such 
tax  shall  not  exceed  five  mills  per  annum,  nor  extend  over  a  longer  period  than 
ten  years.  Art  242.  Any  railroad  organized  for  the  purpose  may  construct  its 
road  between  any  two  points  in  the  state  and  connect  at  the  state  line  with  any 
foreign  road.  Every  railroad  company  has  the  right  with  its  road  to  "  intersect, 
connect  with  or  cross  "  any  other  railroad,  and  railroads  shall  receive  and  trans- 
port each  other's  passengers,  freight  and  cars  without  delay  or  discrimination. 
Art  248.  Every  corporation  doing  business  in  the  state  shall  keep  a  public  office 
in  the  state,  where  transfers  of  stock  shall  be  made,  and  where  shall  be  kept  for 
public  inspection  very  complete  stock-books.  Art  245.  Consolidations  with 
foreign  corporations,  by  sale  or  otherwise,  shall  not  make  a  domestic  railroad 
company  a  foreign  company,  and  no  consolidation  shall  take  place  except  upon 
public  notice  of  sixty  days  to  all  stockholders.  Art  246.  General  laws  shall  be 
enacted  providing  for  the  creation  of  private  corporations,  "  and  shall  therein  pro- 
vide fully  for  the  adequate  protection  of  the  public  and  of  the  individual  stock- 
holders." Art  248.  "  The  monopoly  features  in  the  charter  of  any  corporation 
now  existing  in  the  state,  save  such  as  may  be  contained  in  the  cliarters  of  rail- 
i-oad  companies,  are  hereby  abolished."    Art  258. 

Miscellaneous  corporations.— Six  or  more  may  incorporate  for  railroad  or 
manufacturing  purposes,  '"and  generally  for  all  works  of  public  utility  and  ad- 
vantage."   No  such  corporation  shall  engage  in  mercantile  or  in  commission, 

*  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1892  are  iacluded  in  this  synopsis. 

1691 

Digitized  by  Microsoft® 


§  950.]  locisiau'a.  [ch.  lvi. 

brokerage,  stock  jobbing,  exchange  or  banking  business  of  any  kind.  Revised 
Laws  of  1883  (2d  ed.),  §  683.  Sucli  corporations  have,  among  other  powers,  the 
power  to  have  succession  for  ninety-nine  years ;  "  to  hold,  receive,  purchase  and 
convey,  under  their  corporate  name,  property,  both  real  and  personal ;  "  to  name 
and  appoint  such  managers,  directoi-s  and  oflScers  as  their  interest  and  conven- 
ience may  require ;  to  make  by-laws.  §  684  Every  charter  shall  contain  (1)  the 
corporate  name  and  the  name  of  the  proposed  domicile ;  (2)  a  description  of  the 
corporate  purposes  and  a  designation  of  the  officer  on  whom  citation  may  be 
served ;  (3)  the  amount  of  tl^e  capital  stock,  the  number  and  amount  of  the  shares, 
and  the  time  when  and  the  manner  in  which  subscriptions  shall  be  paid ;  (4)  the 
manner  of  electing  directors  ;  (5)  "  the  mode  of  liquidation  at  the  termination  of 
the  charter."  §  685.  The  charters  of  corporations  "  and  the  original  subscrip- 
tions made  for  the  purpose  of  organizing  them  "  shall  be  recorded  with  the  re- 
corder of  mortgages,  at  the  place  selected  as  the  domicile  of  the  corporation,  and 
be  published  once  a  week  for  thirty  days  in  a  local  paper,  but  the  names  of  sub- 
scribers need  not  be  published.  §  686,  '•  It  shall  be  lawful  for  the  stockholders  of 
any  corporation,  at  the  general  meeting  convened  for  that  purpose,  to  make  any 
modifications,  additions  or  changes  in  their  act  of  incorporation,  or  dissolve  it 
with  the  assent  of  three-fourths  of  the  stock  represented  at  such  meeting."  Any 
such  change  or  dissolution  shall  be  recorded  as  required  by  the  preceding  section. 
§  687.  "  They  shall  forfeit  their  charter  for  insolvency,  evidenced  by  a  return  of  no 
property  found  on  execution ;  "  and  in  such  case  the  district  court  shall,  at  the  in- 
stance of  any  creditor,  decree  such  forfeiture.  §  688.  No  street  shall  be  appropri- 
ated without  the  consent  of  the  municipal  authorities.  §  689.  *'  No  stockholder  shall 
ever  be  held  liable  or  responsible  for  the  contracts  or  faults  of  such  corporation , in 
any  further  sum  than  th^unpaid  balance  due  the  company  on  the  shares  owned  by 
him,  nor  shall  any  mere  informality  in  organization  have  the  effect  of  rendering  a 
charter  null  or  of  exposing  a  stockholder  to  any  liability  beyond  the  amount  of 
his  stock."  §  690.  Any  railroad  company  or  corporation  for  land  reclamation 
and  levee  building  established  under  any  general  or  special  laws  of  the  state  "  may 
borrow  from  time  to  time  such  sums  of  money  as  may  be  required  for  construc- 
tions^ repair  or  acquisitions  of  property  or  franchises ;  and  for  this  purpose  may 
issue  bonds  or  other  obligations  secured  by  mortgage  or  pledge,  as  the  case  may 
be,  of  the  franchise  and  all  the  property,  real  and  personal ;  and  incomes,  rev- 
enues, contributions  and  receipts  of  said  companies,  and  payable  in  such  terms 
and  such  times  and  places  as  the  board  of  directors,  trustees,  managers  or  com- 
missioners may  direct  or  designate,  with  power  to  sell,  pledge  or  otherwise  dispose 
of  said  bonds  on  such  terms  as  the  companies  I'espectively  may  direct  or  deem 
expedient"  §  692,  Am'd  Laws  1890,  No.  80.  Such  mortgage  shall  be  binding  in 
the  several  parishes  traversed  by  the  road  by  a  record  in  the  parish  where  the 
principal  office  is  located ;  and  such  moi-tgage  need  not  be  re-inscribed  to  continue 
it  in  force.  "  The  president  and  directors  of  any  company  may  confer  on  the 
holder  of  any  bond  or  bonds  issued  for  money  for  the  use  of  said  company  the 
right  to  convert  the  principal  due  thereon  into  the  stock  of  said  company  at  any 
time  not  exceeding  ten  years  from  the  date  of  said  bond  or  bonds  under  such 
regulations  as  the  president  and  directors  may  adopt;  provided,  that. nothing  in 
this  act  shall  be  so  construed  as  to  authorize  an  increase  in  the  capital  stock  of 
any  railroad  company."  §§  693,  727.  Respecting  telegraph  companies,  see  §§  696, 
697.  Petition  must  be  made  to  the  district  court  for  permission  to  appropriate 
land,  if  the  company  cannot  agree  with  the  owner  of  "  anj'  land  which  may  be 
wanted  for  its  purchase  or  for  the  acquisition  of  any  necessary  right  thereon." 
§  698.  "  All  claims  for  land  or  damages  to  the  owner  "  caused  by  its  expropria- 
tion for  any  public  works  shall  be  barred  by  a  two  years'  prescription  which  shall 
begin  to  run  from  the  date  the  land  was  actually  occupied  for  the  construction 
of  the  works.  Id.  For  the  proceedings  necessary  to  condemn  land,  see  §§  699- 
714.    The  state  treasurer  shall,  when  authorized  by  special  law,  subscribe  for  the 
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state  for  one-fifth  of  the  capital  stock  of  any  railroad  organized  in  the  state. 
§  715.  For  the  payment  of  such  subscriptions  the  governor  shall  issue  state 
coupon  bonds  payable  forty  years  after  date  and  bearing  interest  at  the  rate  of 
«ix  per  cent,  per  annum.  §  716.  Said  bonds  may  be  transferred  by  the  indorse- 
ment of  the  secretary  of  the  company.  Id.  "  The  bonds  of  the  state  shall  be  is- 
sued from  time  to  time  for  an  amount  equal  to  cne-fourth  of  the  amount  actually 
received  by  and  paid  to  the  company  .  .  .  from  its  othpr  stockholders."  §717. 
The  governor  shall  appoint  three  directors  to  serve  on  the  board  of  directors  of 
such  company.  §  723.  Such  company  must  report  annually  to  the  legislature. 
§  734.  "  Police  juries  and  municipal  corporations  "  may  subscribe  for  stock  in  in- 
ternal improvement  companies.  §  711.  No  ordinance  for  such  subscription  shall 
be  valid  until  ratified  by  a  majority  of  the  voters  at  a  special  election.  §  713. 
'"  The  stock  subscribed  shall  not  belong  to  nor  be  administered  by  the  parish  or 
municipality  by  which  the  subspription  shall  be  made,  but  shall  belong  to  the  tax- 
payers who  shall  have  paid  therefor;  and  the  tax  receipt  of  each  tax-payer  shall 
•entitle  him  to  a  certificate  transferable  by  delivery  from  the  corporation  to 
which  subscription  has  been  made  for  an  amount  equal  to  the  amount  of  his  tax 
paid."  §  714.  The  right  to  receive  the  whole  or  any  portion  of  such  taxes  may 
be  assigned  and  transferred  by  such  railway  company  to  any  person  or  company ; 
but  no  such  tax  shall  be  paid  by  the  parish  or  municipality  until  the  road  in 
favor  of  which  the  same  waa  levied  is  completed  and  in  operation  to  the  point 
specified  in  the  petition  for  such  tax.  '  Laws  1886,  No.  35.  The  obligation  of  such 
corporations  to  parishes  and  municipalities  in  regard  to  the  repair  or  care  of 
streets  is  enforced.  Laws  1888,  No.  133.  Any  railroad  company  established 
under  the  laws  of  the  state  may,  to  secure  the  payment  of  any  obligation  con- 
tracted in  the  construction  of  its  road,  mortgage  its  road  in  whole  or  in  part ;  and 
such  mortgage,  if  made  of  the  entire  road,  shall  be  as  upon  the  entire  road  though 
the  same  be  not  completed  at  the  time  the  mortgage  was  made ;  and  such  mort- 
gage may  be  made  to  bind  all  the  appurtenances  of  the  road.  The  mortgage  need 
■only  be  recorded  in  the,  parish  where  the  principal  ofHce  is  located  and  does  not 
require  to  be  re-inscribed  at  any  time.  g§  786-7.  Directors'  and  stockholders' 
meetings  shall  be  held  only  within  the  state  at  the  place  of  domicile  of  the  corpo- 
ration. §  741.  All  corporations  receiving  state  aid  must  report  annually  to  the 
state  auditor.  §  746.  The  passenger  rates  on  railroads  are  limited  to  three  cents 
per  mile,  and  the  corporation  or  agent  charging  a  greater  rate  shall  pay  a  fine  of 
$100.  This  act  shall  not  apply  to  local  or  branch  roads  independent  of  main  lines, 
nor  to  roads  in  course  of  construction  or  to  be  constructed  until  five  years  after 
completion  within  the  limits  of  the  state.    Laws  1890,  No.  54. 

For  provisions  respecting  foreign  insurance  companies,  see  Laws  1886,  No.  76  and 
No.  83. 

Taxation. —  All  privileges,  charters  and  franchises,  and  all  railroads  and  rail- 
road appurtenances,  are  assessed  at  their  cash  value.  Laws  1890,  No.  106,  g§  1, 19. 
All  corporations  (except  banks)  "shall  be  assessed  directly  upon  all  property 
■owned  by  such  corporations  which  is  taxable  under  section  1  of  this  act ;  but 
unless  three  months'  prior  continuous  ownership  can  be  shown  in  any  holdings  of 
national,  state  or  municipal  bonds,  or  stock  in  any  other  corporation  whatsoever, 
then  the  market  value  of  such  holdings  shall  be  assessed  to  such  corporation  as  so 
much  '  money  in  possession.'  "  §  28.  Corporations  (other  than  banks)  shall  fur- 
nish within  the  first  twenty  days  of  January,  annualli',  under  penalty  of  fine  or 
imprisonment,  to  the  assessor,  a  sworn  statement  "of  the  cost  of  their  property, 
real  and  personal,  and  of  the  value  at  which  the  same  is  carried  on  the  books,  and 
in  determining  the  assessment  these  valuations  shall  be  considered ;  and  further, 
to  furnish  a  sworn  statement  of  the  earning  capacity  of  the  corporation,  which 
said  earning  capacity  shall  form  a  basis  of  estimating  the  value  of  its  charter  or 
franchise."  Id.  The  "  real  estate,  road-beds,  roads,  iron,  track,  superstructures, 
excavations  and  channels  of  railroads,  canals  and  other  transportation  or  tele- 
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graph  companies  "  shall  be  assessed  and  taxed  in  the  district  where  the  same  are 
located ;  and  all  other  property  of  such  corporations,  not  exempted  by  article  207 
of  the  constitution,  shall  be  assessed  and  taxed  at  the  domicile  or  principal  office 
of  such  railroad,  canal,  etc.,  company.  But  the  rolling-stock  or  movable  property 
of  any  such  company,  whosfe  line  is  partly  without  the  state,  or  whose  sleeping- 
cars  run  over  a  line  partly  without  the  state,  "  shall  be  assessed  in  this  state  in  the 
ratio  which  the  number  of  miles  of  the  line  within  the  state  has  to  the  total  num- 
ber of  miles  of  the  entire  lines."  §  29.  All  persons  or  corporations  pursuing  any 
business,  except  those  occupations  exempted  from  a  license  or  other  tax  by  the 
constitution,  must  pay  a  license  fee.  The  tax  is  graded  according  to  gross  re- 
ceipts, and  varies,  for  manufacturing  companies,  between  $8,000  for  $10,000,000  of 
gross  receipts  to  $15  when  the  gross  receipts  are  less  than  $25,000.  Transportation 
companies,  excepting  railroads  running  outside  of  cities  and  towns,  pay  from  $400 
upon  gross  receipts  of  $500,000  or  more,  to  $30  when  the  receipts  are  less  than 
$25,000.  For  a  passenger  street  railroad  within  any  city  or  town,  the  tax  is  $2,500 
when  the  gross  receipts  are  $500,000  or  more,  graded  to  $250  for  gross  receipts  of 
$100,000  or  less.  But  in  cities  of  not  more  than  fifty  thousand  inhabitants  there 
shall  be  but  two  grades,  the  tax  being  $100  when  the  gross  receipts  are  $25,000  or 
more,  and  $50  when  the  gross  receipts  are  less  than  $25,000.  •  Telegraph  and  tele- 
phone companies  pay  from  $3,500  for  a  gross  income  of  $500,000  or  more  to  $15 
when  the  gross  receipts  are  less  than  $15,000.  Laws  1886,  No.  101,  Am'd  Laws  1888, 
No.  101. 

§  951.  MAINE ;!  Constitutional  provisions. — Corporations  shall  be  formed 
under  general  laws,  and  shall  not  be  created  by  special  acts  unless  the  objects  of 
the  corporation  cannot  otherwise  be  attained.  Constitution  of  1819,  art  IV,  §  14. 
"The  credit  of  the  state  shall  not  be  directly  or  indirectly  loaned  in  any  casa" 
Art  IX,  §  14 

Miscellaneous  corporations. —  Three  or  more  may  associate  by  written  ar- 
ticles of  agreement  to  form  a  corporation  for  carrying  on  any  lawful  business, 
"excepting  corporations  for  banking,  insurance,  the  construction  and  operation 
of  railroads  or  aiding  in  the  construction  thereof,  and  the  business  of  savings 
banks,  trust  companies  or  corporations  intended  to  derive  profit  from  the  loan  or 
use  of  money  and  safe-deposit  companies,  .  .  .  also  excepting  telegraph  and 
telephone  companies."  Eev.  Stat  1883,  oh.  48,  §  16.  The  first  meeting  shall  be 
called  by  one  or  more  of  the  signers  of  the  articles  by  a  written  notice  to  each 
signer  or  by  fourteen  days'  publication  in  a  county  paper.  At  such  meeting  they 
may  organize,  adopt  a  corporate  name,  define  the  purposes  of  the  corporation,  fix 
the  amount  of  the  capital  stock  (which  shall  not  be  less  than  $1,000  nor  more  than 
$10,000,000),  divide  it  into  shares,  and  elect  a  president,  not  less  than  three  direct- 
ors, a  clerk,  treasurer  and  other  oflScers,  and  may  adopt  by-laws.  §  17,  Am'd 
Laws  1891,  ch.  99.  Before  commencing  business,  the  president,  treasurer  and  a 
majority  of  the  directors  shall  make  a  certificate  setting  forth  (1)  the  corporate 
name  and  purposes ;  (2)  the  amount  of  the  capital  stock,  the  amount  already  paid 
in  and  the  par  value  of  the  shares ;  (3)  the  names  and  residences  of  the  owners ; 
(4)  the  name  of  the  county  where  the  corporation  is  located ;  (5)  the  number  and 
names  of  the  directors.  After  the  certificate  has  been  examined  by  the  attorney- 
general,  it  shall  be  recorded  with  the  county  register  of  deeds,  and  a  copy,  certified 
by  such  register,  shall  be  filed  with  the  secretary  of  state.  The  corporation  shall 
pay  the  attorney-general  and  secretary  of  state  $5  each  for  their  services ;  and  be- 
fore filing  the  copy  with  the  secretary  of  state,  there  shall  be  a  further  payment 
to  the  state  treasurer  of  $10  when  the  capital  is  not  more  than  $10,000,  of  $50  when 
the  capital  is  more  than  $10,000  but  not  more  than  $500,000 ;  and  when  the  capital 
exceeds  $500,000,  shall  pay  $10  for  each  $100,000  of  capital.  §  18,  Am'd  Laws 
1891,  ch.  99,  and  Laws  1893,  ch.  213.    From  the  time  of  filing  the  copy  with  the 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  tliis  synopsis. 
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secretary  of  state  the  corporation  has  all  the  rights  and  powers,  and  la  subject 
to  all  the  liabilities  and  duties  provided  by  this  chapter  and  chapter  46.  §  19. 
The  stockholders  may,  by  a  majority  vote  of  all  the  stock,  increase  the  capital 
stock  to  any  necessary  amount  not  exceeding  $10,000,000,  and  also  change  the 
number  of  directors.  The  vote  shall  have  effect  vchen  the  corporation  files  a  cer- 
tificate thereof  vrith  the  secretary  of  state,  which  must  be  done  within  ten  days. 
Forty  dollars  shall  be  paid  to  the  state  treasurer  for  an  increase  from  $10,000  or 
less  to  $500,000  or  less,  and  $10  for  each  $100,000  of  increase  when  the  capital  is 
increased  to  more  than  $500,000.  §  20,  Am'd  Laws  1891,  ch.  99,  and  Laws  1893, 
ch.  212,  "  Manufacturing  corporations  shall  exercise  the  powers  and  be  subject 
to  the  duties  and  liabilities  contained  in  this  chapter  and  in  chapter  46,  and 
in  their  charters."  They  shall  have  "a  president,  directors,  clerk,  treasurer"  and 
other  desirable  officers.  Such  officers  shall  be  chosen  annually.  There  shall  be  at 
least  three  directors,  one  of  whom  shall  be  by  them  elected  president.  No  one  can 
be  a  director  after  he  ceases  to  be  a  stockholder.  The  treasurer  shall  give  a  bond. 
L.  1891,  ch.  99,  §§  1,  2.  The  first  meeting  may  be  called  by  a  majority  of  the  cor- 
porators. By-laws  may  be  made  and  enforced  as  provided  in  section  6,  chapter  46, 
Revised  Statutes.  The  capital  shall  be  fixed  within  the  limits  of  the  charter  and 
divided  into  shares.  The  names  of  owners  and  the  number  of  shares  owned  by  each 
shall  be  recorded  at  the  first  meeting.  The  capital  may  be  subsequently  increased 
to  an  amount  limited  in  the  charter  by  adding  to  the  number  of  shares.  L.  1891, 
ch.  99,  §§  3,  4.  Stock  certificates  are  transferable.  §  13,  ch.  46.  Assessments,  not 
exceeding  the  amount  originally  limited  for  a  share,  may  be  made  on  all  shares 
to  be  paid  to  the  treasurer  "  in  such  instalments  and  at  such  times  as  are  ordered." 
Id.,  §§  5,  6.  "  Dividends  of  profit  may  be  made  by  the  directors,  but  the  capital 
or  the  debts  due  shall  not  thereby  be  reduced  until  all  debts  due  from  the  corpo- 
ration are  paid."  Any  officer  or  member  voting  or  aiding  to  make  a  dividend  in 
violation  hereof  shall  be  fined  not  more  than  $2,000  "and  imprisoned  less  than  one 
year."  All  sums  received  on  such  dividends  may  be  recovered  by  any  porporate 
creditor.  Id.,  §  8,  Any  person  in  charge  of  corporate  property  shall,  on  request, 
furnish  to  an  officer  having  an  execution  against  the  corporation  the  names  of 
the  directors  and  clerk,  and  a  schedule  of  all  property,  including  corporate  debts, 
within  his  knowledge.  Id.,  §§  9,  10.  Any  person  violating  either  of  the  two  pre- 
ceding sections  forfeits  not  more  than  four  times  the  amount  due  on  the  execution, 
and  may  be  imprisoned  not  more  than  one  year.  §  11.  For  refusal  to  produce 
books  upon  a  trial  for  violation  of  any  provision  of  this  chapter,  the  person  having 
the  same  in  custody  is  liable  to  the  same  fine  or  imprisonment  as  the  person  on 
trial  would  be.    Id.,  §  12. 

A  certificate,  identical  with  that  described  in  section  18  above,  is  required  to  be 
recorded  and  filed  in  the  manner  specified  in  said  section  18,  by  corporations  cre- 
ated by  special  act  Laws  1891,  ch.  140,  §  1.  Before  filing  such  certificate  the 
secretary  of  state  shall  receive  from  the  corporation  $100,  if  the,  capital  stock  ex- 
ceeds $10,000,  $50  if  the  capital  is  betwe'en  $5,000  and  $10,000,  and  $25  if  the  capital 
does  not  exceed  $5,000.  §  2.  Any  of  the  corporations  included  in  the  exceptions 
specified  in  section  16,  supra,  also  street  railway,  gas  and  water  companies,  and 
any  corporation  authorized  to  exercise  the  right  of  eminent  domain,  shall,  before 
filing  their  certificate,  be  required  to  pay  $100  for  a  capital  stock  of  more  than 
$30,000,  $35  if  the  capital  is  from  $5,000  to  $20,000,  and  $20  if  the  capital  does  not 
exceed  $5,000.  §  3.  Any  change  in  a  charter  or  certificate  must  be  reported  to 
the  secretary  of  state,  with  a  payment  of  a  fee  of  $5.    Laws  1885,  ch.  861. 

The  location  of  a  corporation  may  be  changed  from  one  county  to  another  by  a 
majority  stock  vote.    Laws  1893,  ch.  183. 

For  the  organization  and  control  of  street  railroads,  see  Laws  1893,  ch.  268. 

Kailroads. —  Ten  or  more,  a  majority  of  whom  shall  be  citizens  of  the  state, 
may  incorporate  for  the  purpose  of  contracting,  maintaining  and  operating  a  rail- 
road for  public  use.     They  may  make  and  sign  articles  of  association,  which  shall 
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State  (1)  the  corporate  name ;  (3)  the  gauge  of  the  road ;  (3)  the  termini,  and  the 
name  of  each  town  and  county  to  be  traversed ;  (4)  the  length  of  the  road,  as  near 
as  may  be ;  (5)  the  amount  of  capital  stock  (to  be  not  less  than  $6,000  per  mile,  for 
the  gauge  of  four  feet  eight  and  a  half  inches,  and  not  less  than  $3,000  per  mile 
for  a  narrower  gauge) ;  (6)  the  number  of  shares ;  (7)  the  names  and  residences  of 
at  least  five  persons,  a  majority  of  whom  shall  be  citizens  of  the  state,  who  shall 
act  as  directors  until  others  are  chosen.  Ch.  51,  §  1.  The  articles  shall  not  be  re- 
corded until  the  capital  stock  specified  in  the  preceding  section  has  been  sub- 
scribed in  good  faith  by  responsible  parties,  and  five  per  cent  thereof  has  been 
paid  in  cash,  nor  until  there  is  annexed  thereto  an  affidavit,  made  by  a  majority 
of  the  persons  named  as  directors,  that  the  required  subscription  and  payment 
have  been  made,  and  that  it  is  intended  in  good  faith  to  construct  and  operate  the 
road.  §  2.  When  it  shall  appear  to  the  railroad  commissioners  that  the  provis- 
ions of  the  two  preceding  sections  have  been  complied  with,  they  shall  indorse 
■on  the  articles  a  certificate  of  their  approval  Thereupon  the  secretary  of  state 
shall,  upon  a  payment  of  $20  to  the  state,  record  the  same  and  issue  a  certificate 
of  incorporation.  §  3.  The  first  meeting  shall  be  called  by  a  notice,  signed  by 
five  or  more  of  the  corporators,  mailed  to  each  subscriber  at  least  seven  days  be- 
fore the  time  of  meeting.  §  4  The  capital  stock  may  be  increased  to  any  neces- 
■sary  amount,  upon  a  vote  of  two-thirds  of  the  stock.  §5.  A  petition  must  be 
presented  to  the  commissioner  for  approval  of  location,  with  a  report  and  estimate 
prepared  by  a  skilful  engineer  from  actual  survey.  The  board  shaU  thereupon 
appoint  a  day  for  a  public  hearing  upon  the  question  of  the  proposed  road.  If 
the  board  decides  that  public  convenience  requires  the  road,  the  corporation  may 
proceed  with  the  construction  thereof;  provided,  that  they  first  file  with  the 
■county  commissioners  of  each  county  to  be  traversed,  and  with  the  railroad  com- 
missioner, a  plan  of  the  whole  location.  The  said  plan,  together  with  any  varia- 
tion thereof,  shall  be  filed  within  two  years  from  the  time  of  filing  the  articles, 
provided,  that  the  commissioners  may,  in  their  discretion,  extend  the  time  of  filing 
such  variations.  §  6,  Am'd  Laws  1893,  ch.  164.  See,  also,  as  to,  change  of  loca- 
tion. Laws  1893,  ch.  193.  If  construction  is  not  begun  within  three  years  from 
filing  the  articles  and  three  per  cent  of  the  capital  expended  thereon,  the  corpo- 
rate existence  and  power  shall  ceasa  %^.  A  map  and  profile  of  the  part  con- 
structed must,  in  all  cases,  be  filed  with  the  secretary  of  state  and  in  the  various 
■counties  within  one  year  after  the  same  is  put  in  operation.  §  8.  The  commis- 
sioners may  revise  and  establish  rates  upon  the  complaint  of  interested  parties. 
§9.  A  petition  for  incorporation  by  the  legislature  must  state  (1)  the  termini  and 
intermediate  towns ;  (2)  the  length  and  general  course  of  the  road.  §  11.  The 
number  of  directors  may  be  fixed  at  any  annual  meeting,  provided  notice  of  the 
intention  to  do  so  has  been  given  in  the  call  for  the  meeting.  §  12.  Any  stock- 
holder, br  his  representative,  may  caU  for  a  stock  vote  at  any  meeting.  §  13.  A 
railroad  corporation  may,  for  the  "location,  construction,  repair  and  convenient 
use"  of  its  road,  "purchase,  or  take  and  Hold,  as  for  public  uses,"  land  and  all 
materials  in  and  upon  it;  but  the  land  so  taken  shall  not  exceed  four  rods  in 
width,  unless  necessary  for  excavation,  embankment  or  materials.  §  14 ;  and  see 
Laws  1893,  ch.  193.  The  railroad  commissioners  shall  hear  and  decide  questions 
respecting  variations  in  the  stated  location,  and  any  aggrieved  party  must  apply  to 
them.  Provisions  in  charters  limiting  the  time  for  completing  the  road  shall  not 
affect  the  portion  completed  within  such  time,  and  the  charters  are  valid  as  to  the 
portion  constructed.  §  15.  Any  railroad  company  may  "purchase  or  take  and 
hold,  as  for  pubUc  uses,"  land  for  "borrow  and  gravel  pits,"  necessary  tracks,  sta- 
tions and  other  buildings.  K  an  agreement  cannot  be  made  with  the  owner,  the 
commissioners  shall  decide  the  matter.  Dwelling-houses  shall  not  be  taken  with- 
out the  consent  of  the  owners.  §§  16,  17.  Branches  may,  under  the  direc- 
tion of  the  commissioneis,  be  constructed  to  any  mills,  mines,  gravel  pits 
■or  manufacturing  establishments,  but  not  within  any  city  through  which  the 
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main  line  is  constructed.  §  18,  Am'd  Laws  1891,  ch.  129.  For  the  estima- 
tion and  payment  of  damages  for  land  taken,  see  §§  19-27.  Railroads  may- 
cross  highways,  but  cannot  pass  along  them  without  the  consent  of  the  town. 
§  28,  Am'd  Laws  1885,  ch.  312.  Railroad  corporations  shall  receive  and  trans- 
porti  at  the  ordinary  rate,  the  cars  of  connecting  companies,  and  if  they  refuse 
to  do  so,  the  connecting  company  may  carry  on  such  transportation  with  its  own 
engines.  §  40.  Rates  for  the  transportation  of  passengers  and  property  may  be 
determined  by  the  directors,  provided,  that  such  rates  are  always  subject  to  revis- 
ion by  the  legislature,  or  its  appointees,  anything  in  the  charter  to  the  contrary 
notwithstanding.  §§  42,  43.  Any  ticket  shall  be  good  for  six  years,  and  shall  not 
be  limited  to  any  train  or  class  of  trains ;  but  excursion  or  special  tickets  may  be 
sold  at  less  than  the  regular  rate,  to  be  used  only  as  provided  on  the  ticket,  g  44. 
If  any  railroad  neglects  to  run  trains  regularly  for  sixty  days  at  a  time,  the 
supreme  court  may,  upon  petition  of  ten  citizens,  appoint  a  receiver  to  operate 
the  road.  g§  46-53,  Am'd  Laws  1893,  ch.  193.  "No  corporation  can  assign  its 
charter  or  any  rights  under  it ;  lease  or  grant  the  use  or  control  of  its  road  or  any 
part  of  it,  or  divest  itself  thereof,  without  consent  of  the  legislature."  §  54. 
Shares  of  stock  are  personal  property,  and  may  be  transferred  by  a  written  con- 
veyance recorded  in  the  books  of  the  treasurer.  No  transfer  is  valid,  except  as  to 
the  parties,  until  so  recorded.  New  certificates  shall  be  issued  upon  such  convey^, 
ances  of  shares.  §  55.  Any  corporation  may,  to  build  or  furnish  its  road,  or  pay 
debts  contracted  for  that  purpose,  issue  interest-bearing  bonds,  in  sums  of  not 
less  than  $100,  secured  in  such  manner  as  it  deems  expedient,  "  and  binding  upon 
it  although  sold  at  less  than  par  value ; "  and  no  defense  of  usury  shall,  for  that 
cause,  bo  allowed.  §  66.  When  interest  coupons  are,  for  a  vahiable  considera- 
tion, detached  and  assigned  by  delivery,  the  assignee  may  maintain  assumsit 
upon  them  in  his  own  name  against  the  corporation.  §  57.  For  failure  to 
make  annual  returns  to  the  railroad  commissioners,  the  corporation  shall  forfeit 
$1,000.  When  a  corporation  has  mortgaged  its  franchise  for  the  payment  of  its 
bonds  or  coupons,  and  trustees  are  appointed,  the  bondholders  may,  by  ballot, 
elect  new  trustees  to  fill  vacancies,  if  no  other  method  has  been  provided.  §  85. 
The  neglect,  for  ninety  days  after  demand,  to  pay  overdue  bonds  or  coupons  se- 
cured by  such  mortgage  is  a  breach  of  the  conditions  of  the  mortgage,  and  there- 
upon the  trustees  shall  call  a  meeting  of  the  bondholders.  At  such  meeting  each 
bondholder  shall  have  one  vote  for  each  hundred  dollars  of  bonds,  and  they  shall 
determine  whether  the  trustees  shall  take  possession  of  the  road  and  manage  it  in 
their  behalf.  If  they  so  determine,  the  trustees  shall  operate  the  road  in  the 
place  of  the  corporation,  and  shall  surrender  the  same  when  the  overdue  bonds 
and  coupons  are  paid.  The  trustees  shall,  annually,  and  at  other  times  upon  the 
written  request  of  one-fifth  in  amount  of  the  bondholders,  call  a  bondholders^ 
meeting  in  the  manner  prescribed  for  calling  stpckholders'  meetings.  At  such 
meeting  they  shall  make  a  report.  The  bondholders  may,  at  such  meeting,  fix  the 
compensation  of  the  trustees ;  "  instruct  them  to  contract  with  the  directors  of 
the  corporation  or  other  competent  party,  to  operate  said  road  while  the  trustees 
have  the  right  of  possession,  if  approved  by  the  bondholders  at  a  regular  meet- 
ing, otherwise  not  exceeding  two  years,  and  to  pay  them  the  net  earnings  thereof ;" 
or  may  give  them  any  other  instruction  they  deem  advisable,  and  the  trustees 
shall  conform  thereto,  if  consistent  with  the  terms  of  the  trust  g§  86-90.  Upon 
the  application  of  one-third  in  amount  of  the  bondholders  for  a  foreclosure. oi 
the  mortgage,  the  trustees  shall  publish  for  three  weeks  in  a  county  paper  of  each 
county  travei'sed  the  conditions  of  the  mortgage,  and  the  claims  of  the  applicants, 
and  shall  record  such  notice,  with  the  name  and  date  of  each  newspaper  contain- 
ing it,  with  the  register  of  deeds  «f  each  aforesaid  county ;  and  unless,  within 
three  years  from  the  first  publication,  the  mortgage  is  redeemed,  or  a  bill  in  equity 
is  hegun  for  redemption,  founded  on  payment  or  a  legal  tender  of  the  amount  of 
overdue  bonds  and  coupons,  or  containing  an  averment  that  the  complainants  are 
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ready  to  redeem,  "  the  right  of  redemption  shall  be  forever  closed."  §  91.  Each 
holder  of  overdue  bon<?s  or  coupons:  shall  present  them  to  the  trustees  thirty  daj's 
before  the  right  of  redemption  expires;  "and  such  right  is  not  lost  by  the  non- 
payment of  any  claims  not  so  presented ;  and  the  parties  having  the  right  to 
redeem  shall  have  free  access  to  the  record  of  such  claims."  g  92.  "  The  fore- 
closure of  the  mortgage  shall  inure  to  the  benefit  of  all  the  holders  of  bonds, 
coupons  and  other  claims  secured  thereby ;  and  they,  their  successors  and  assigns, 
are  constituted  a  corporation,  as  of  the  date  of  the  foreclosure,  for  all  the  pur- 
poses, and  with  all  the  rights  and  powers,  duties  and  obligations  of  Ihe  original 
corporation  by  its  charter ;  and  the  trustees  shall  convey  to  such  new  corporation 
by  deeds  all  the  right,  title  and  interest  which  they  had  by  the  mortgage  and  the 
foreclosure  thereof,  and  thereupon  they  shall  be  discharged."  If  they  neglect  to 
convey,  the  court  may  compel  them  to  do  so.  §  93.  The  new  corporation  may 
call  its  fii-st  meeting  in  the  same  manner  as  the  original  corporation,  and  may  use 
therefor  the  old  name,  or  the  meeting  may  be  called  by  a  notice,  signed  by  one  or 
more  of  the  bondholders,  published  in  a  county  paper  seven  days  before  the  meet- 
ing. At  that  meeting  a  new  name  may  be  adopted,  aud  the  new  company  may 
take  possession  of  the  mortgaged  property,  "although  a  bill  in  equity  to  redeem 
is  pending,  and  it  may  become  a  party  defendant  to  such  bill."  This  section 
applies  to  all  corporations  mentioned  in  section  109.  §  94.  If  any  part  of  "  such 
property  or  fi'anchise  "  is  subject  to  a  prior  mortgage,  the  new  corporation,  at  a 
legal  meeting  called  for  the  purpose,  may  vote  to  redeem  the  same,  "and  make  an 
assessment  therefor  on  all  holders  of  stock,  certificates  for  fractions  of  stock, 
bonds  or  coupons  in  such  corporation  in  proportion  to  their  amounts."  The 
"  directors  "  shall  immediately  assess  such  sura,  and  fix  the  time  and  place  of  pay- 
ing the  same.  As  soon  as  such  prior  mortgage  is  thus  redeemed,  all  the  property, 
rights  aud  interests  secured  thereby  vest  in  such  new  corporation.  §§  95,  97. 
"  When  a  subsequent  mortgage  of  a  railroad,  its  franchise  or  any  part  of  its  other 
property,  contains  no  provision  for  a  sale,  or  contains  a  conditional  provision  de- 
pending on  the  application  of  a  majority  in  amount  of  the  claims  secured  thereby, 
and  no  such  application  has  been  made  to  the  trustees,  the  holder  of, such  mortgage 
may  redeem  a  prior  mortgage  on  tlie  same  property  which  is  under  process  of  fore- 
closure, at  any  time  before  it  becomes  absolute :  and  hold  it  in  trust  for  those  who 
contributed  thereto  in  proportion  to  the  amount  paid  by  each."  S  98.  "For  such 
purpose  the  trustees  of  such  subsequent  mortgage,  on  application  of  one  or  more 
pei-sons  interested  therein,  made  six  months  prior  to  the  absolute  foreclosure  of 
such  prior  mortgage,  and  on  pnyment  of  reasonable  expenses  to  be  incurred 
thereby,  shall  call  a  meeting  of  all  interested  and  publish  a  notice  thereof "  for 
three  weeks  in  a  state  paper,  and  such  other  papers  as  they  think  proper.  If  at 
such  meeting,  or  one  called  without  application,  the  holders  of  a  majority  of  the 
interests  represented  vote  to  redeem  the  prior  mortgage,  each  one  may  contribute 
his  proportion  therefor.  The  trustees  shall  give  immediate  notice  of  such  vote, 
by  publication  as  above,  stating  the  amount  to  be  paid  on  each  $100.  If  any  one 
fails  to  pay  his  proportion,  any  person  interested  in  such  subsequent  mortgage 
may  pay  it  and  succeed  to  all  his  rights,  "  except  as  hereinafter  provided."  §  99. 
"  If  no  such  meeting  is  called,  or  it  is  voted  not  to  redeem,  one  or  more  of  the  per- 
sons interested  in  such  subsequent  mortgage  may  pay  to  the  trustees  thereof  the 
amount  required  to  redeem  the  prior  mortgage ;  and  such  trustees  shall  redeem 
it  accordingly  and  then  hold  it  in  trust  for  the  persons  so  paying."  §  100.  "When 
a  prior  mortgage  has  been  redeemed  in  either  mode  aforesaid,  and  all  persons  in- 
terested in  the  subsequent  mortgage  have  not  paid  their  proportions  thereof,  the 
trustees  shall  publish  a  notice  ten  weeks  successively  in  a  state  paper,  the  first 
publication  not  to  be  until  the  right  of  redeeming  the  prior  mortgage  would  have 
expired,  that  delinquents  may  pay  the  same  to  them  or  their  agents,  with  twelve 
per  cent  interest,  within  one  year  from  the  first  publication  of  said  notice ;  and 
any  person  so  paying  has  the  same  rights  as  if  he  had  paid  originally ;  and  those 

1698 


Digitized  by  Microsoft® 


CH.  LTI.]  MAINE.  [§  951. 

not  so  paying  are  barred.  Money  scJ  paid  shall  be  divided  ratably  to  those  who  . 
advanced  the  redemption  money;  and  they  may  become  a  new  corporation,  and 
new  certificates  of  stock  or  fractions  of  stocli  may  be  issued  in  the  manner  and 
with  the  rights,  powers  and  obligations  hereinbefore  provided."  §  101.  When  a 
prior  mortgage  is  thus  redeemed,  any  number  of  the  stockholders  of  the  old  cor- 
poration may  redeem  it  within  two  years  by  paying  to  the  trustees  of  the  subse- 
quent mortgage  the  amount  paid  therefor,  with  ten  per  cent  interest,  "  and  also 
the  amount  secured  by  the  subsequent  mortgage  due  to  those  who  had  contrib- 
uted to  redeem  the  prior  mortgage,  after  deducting  the  net  earnings  of  said  road 
or  adding  the  net  deficiencies,  if  operated  by  the  trustees  of  the  subsequent  mort- 
gage." Said  stockholdpi-s  may  demand  from  said  trustees  an  accurate  accounting, 
anfl  have  the  same  remedies  for  failure  as  provided  in  case  of  real-estate  mortgages. 
After  such  redemption,  the  redeeming  stockholders  have  the  same  rights  as  those 
from  whom  they  redeemed.  §  102.  The  stockholders  thus  redeeming  shall  give 
notice  to  the  stockholders  not  contributing ;  and  the  latter  shall  have  the  same 
rights  as  hereinbefore  provided  in  the  case  of  bondholders.  §  103.  "  The  per- 
sons interested  in  a  prior  mortgage  on  which  a  foreclosure  is  commenced,  at  a 
meeting  called  for  the  purpose,  may  extend  the  time  of  redemption;  and  there- 
upon the  trustees  of  such  mortgage,  by  a  suitable  writing,  delivered  to  the  party 
entitled  to  redeem,  shall  extend  the  time  accordingly."  §  104.  "When  the  fran- 
chise of  a  railroad  and  its  road,  wholly  or  partly  constructed,  or  the  right  of  re- 
deeming the  same  from  a  mortgage  thereof,"  are  sold,  the  purchasers  have  all  the 
rights  and  obligations  of  the  corporation,  under  its  charter,  and  may  form  a  new 
corporation  in  the  manner  hereinbefore  provided.  If  the  original  corporation,  or 
those  claiming  under  it,  have  a  right  to  redeem,  they  may  do  so  in  the  manner 
provided  for  the  redemption  of  mortgaged  real  estate ;  but  shall  pay  the  reason- 
able expenditures  of  the  new  corporation  in  connection  with  the  road,  after  de- 
ducting the  net  earnings.  §105.  "The  trustees  of  bondholders  or  other  parties 
under  contract  with  them  operating  a  railroad,  and  all  corporations  formed  in  the 
modes  hereinafter  provided,"  have  the  same  rights,  powers  and  obligations  as  the 
old  corporation  had  by  its  charter  and  the  general  laws,  subject  to  amendment  or 
repeal,  and  to  all  general  railroad  laws,  notwithstanding  anything  to  the  contrary 
in  the  original  charter.  §  106.  After  the  foreclosure  of  the  mortgage,  the  orig- 
inal corporation  shall  exist  for  the  sole  purpose  of  closing  up  its  business,  and  a 
right  of  action  against  it  or  its  stockholders  is  not  impaired.  But  in  suits  on  the 
bonds  or  coupons  secured  by  the  mortgage,  the  "proportional  actual  value"  of 
the  property  taken  under  the  mortgage  shall  be  deducted,  g  107.  In  all  pi-oceed- 
ings  relating  to  trustees  or  to  mortgages,  not  otherwise  provided  for  herein,  the 
law  relating  to  trusts  and  mortgages  of  real  estate  may  be  applied,  g  108.  Sec- 
tions 85  to  108,  inclusive,  apply'to  and  include  mortgages  of  every  kind,  whether 
heretofore  given  or  hereafter  to  be  given,  to  secure  the  payment  of  scrip  or  bonds, 
in  all  cases  in  which  the  principal  of  said  scrip  or  bonds  has  been  due  and  payable 
for  more  than  three  years,  and  remains  unpaid  in  whole  or  in  part,  or  on  which 
no  interest  has  been  paid  for  more  than  three  years,  "  in  the  same  way  and  to 
the  same  extent  as  if  the  mortgage  had  been  legally  foreclosed,  subject  to  all 
the  rights  of  redemption,  as  provided  in  section  95 ;  and  the  holders  of  said 
scrip  or  bonds  shall  have  the  benelSt  of  said  sections,  and  all  the  rights  and  powers 
of  the  corporation  under  its  charter,  and  may  form  a  new  corporation  in  the  man- 
ner provided  in  this  chapter,  whenever  the  holders  of  such  scrip  or  bonds  to  an 
amount  exceeding  one-half  of  the  same  so  elect,  in  writing.  And  any  subsequent 
foreclosure,  in  any  method  provided  by  law,  of  the  mortgage  given  to  secure  such 
bonds  or  scrip,  shall  inure  at  once  for  the  benefit  of  such  corporation,  and  vest 
therein  the  title  acquired  by  such  foreclosure."  §  109,  Am'd  Laws  1887,  ch.  103. 
'■  A  corporation  formed  by  the  holders  of  such  scrip  or  bonds,  or  if  no  such  cor- 
poration has  been  formed,  the  holders  of  not  less  than  a  majority  of  such  scrip  or 
bonds  may  commence  a  suit  in  equity  to  foreclose  such  mortgage,  and  the  court 
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may  decree  a  foreclosure  thereof,  unless  the  arrears  are  paid  within  such  time  as 
the  court  orders."  g  110.  The  capital  stock  of  such  new  corporation  sliall  bo 
equal  to  the  amount  of  unpaid  bonds  and  overdue  coupons  secured  by  the  mort- 
gage, "  taken  at  their  face  value  at  the  time  of  the  organization  of  the  new  corpo- 
ration, together  with  the  amount  required  to  redeem  any  prior  mortgage,"  and 
shall  be  divided  into  shares  of  $100  each.  All  stock  issued  under  the  aforesaid 
provisions  shall  be  taken  and  considered  as  paid  for  in  full,  and  shall  not  be  liable 
to  further  assessment ;  "  and  no  person  taking  or  holding  the  same  shall  by  reason 
thereof  be  liable  for  the  debts  of  such  corporation."  §111.  "  Any  corporation, 
formed  under  this  chapter  by  the  holders  of  railroad  bonds,  may  acquire,  by  pui- 
chase,  the  right  of  redemption  under  the  mortgage  securing  such  bonds."  §  112. 
The  provisions  of  sections  91-112  are  so  far  amended  "  as  to  apply  to  and  in- 
clude all  mortgages  of  franchise,  lands  or  other  hereditaments,  or  of  all  of  them 
heretofore  or  hereafter  given  by  any  corporation  to  trustees  to  secure  scrip  or 
bonds  of  said  corporation ;  so  that  the  holder  of  said  scrip  or  bonds  may  have  the 
benefit  of  all  said  provisions,  whether  the  said  mortgages  have  been  or  ma3'  be 
foreclosed  in  the  manner  provided  by  section  91  of  said  chaptei',  or  in  any  other 
legal  manner,  and  to  the  extent  of  and  with  reference  to  the  property  covered  by 
the  mortgage ;  the  new  corporation,  when  organized,  shall  have  the  rights  and 
privileges  of  the  original  corporation."    Laws  1887,  ch,  85. 

There  is  a  board  of  raih'oad  commissioners.  §  113,  Am'd  Laws  1889,  ch.  313. 
The  commissioners  have  general  supervision  of  the  road.  They  settle  controver- 
sies between  connecting  roads  as  to  rates  and  other  matters.  §  119,  Am'd  Laws 
1891,  ch.  44.  No  railroad  corporation  shall  take  the  ground  occupied  by  anotlier 
company  and  necessary  for  its  use  for  station  purposes  without  its  consent,  and 
the  commissioners  shall  determine  whether  such  land  is  n'ecessary  as  aforesaid, 
and  whether  any  public  necessity  require  it  to  be  taken,  gg  121,  123.  The  com- 
missioners may  compel  the  building  of  necessary  stations.  §  123.  Eailroads 
must  not  discriminate,  as  to  facilities  or  rates,  between  freight  or  passengers  des- 
tined for  other  I'oads  and  those  transported  entirely  over  their  own  lines.  §  129. 
Railroad  corporations  shall  not  discriminate  between  other  railroads,  by  means  of 
drawbacks,  or  otherwise.  §§  131,  132.  Equal  facilities  shall  be  afforded  to  all 
express  companies,  or  persons  doing  an  express  business.  §  134  A  city  or  town 
may,  by  a  two-thirds  vote,  aid  in  the  construction  of  railroads,  to  the  extent  of 
five  per  cent,  of  its  valuation.  §§  135-140,  Am'd  Laws  1891,  oh.  77.  Whenever 
any  town  or  city  holds  one-fifth  or  more  of  the  shares  in  the  capital  stock  of  a 
railroad  incorporated  by  the  legislature,  any  citizen  thereof,  being  a  freeholder 
and  resident  thereof,  is  eligible  as  a  director.  §  140.  Railroad  corporations  are 
liable  to  laborers  for  services  performed  under  a  contractor,  g  141,  Am'd  Laws 
1889,  ch.  267.  Railroad  corporations,  wholly  organized  under  the  laws  of  the 
state,  at  any  time  when  it  has  paid  a  dividend  for  the  three  preceding  years,  may, 
by  a  vote  of  the  directors,  authorized  by  a  "  two-thirds  vote  of  its  stockholders," 
aid  in  the  construction  or  equipment  of  a  branch  of  its  road,  or  of  a  connecting 
road,  and  may  own  and  hold  the  securities  or  stock  of  such  branch  or  connecting 
road ;  "  and  the  parties  may  make  such  leases  or  mortgages  as  they  deem  neces- 
sary to  secure  their  respective  interests."  Laws  1885,  ch.  301,  One  company  has 
the  right  to  use  the  tracks  of  another  in  approaching  a  station  in  any  city  or 
town,  and  the  commissioners  decide  disputes  as  to  the  terms  of  such  use.  Laws 
1887,  ch.  120.  A  road  may  be  extended  upon  application  to  the  commissionera 
The  railroad  commissioners  may  revive  charters  which  have  lapsed  on  account  of 
failure  to  file  the  location  or  begin  construction  within  the  time  limited  by  the 
charter,  upon  application  of  the  directors.    Laws  1887,  ch.  96. 

The  conditional  sale  or  lease  of  rolling  stock  and  equipment  is  provided  for. 
Laws  1893,  oh.  313. 
For  the  regulation  of  express  business  on  railroads,  see  Laws  1893,  ch.  335. 
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General  provisions.—  This  chf.pter  applies  to  all  corporations  formed  by 
ppecial  act  or  under  the  general  laws,  except  in  so  far  as  inconsistent  therewith 
coTering  particular  classes  of  corporations.  Cli.  46,  §  1.  Corporations  may  make 
by-laws,  "  and  hold  and  convey  lands  and  other  property."  Directors  must  be 
stockholders ;  but  a  member  of  another  corporation,  which  owns  stock  and  has  a 
right  to  vote  thereon,  may  be  a  director.  §  3,  Am'd  Laws  1893,  p.  198.  Unless  other- 
wise specified,  the  f5rst,meeting  shall  be  called  by  a  notice  signed  by  some  person 
named  in  the  act  of  incorporation,  a  copy  of  which  shall  be  delivered  to  each 
member,  or  published  in  a  county  paper,  seven  days  before  the  time  of  meeting. 
§  3.  When  a  meeting  cannot  be  otherwise  legally  called,  a  justice  of  the  peace 
may  issue  his  warrant  to  one  of  three  members  who  petition  him,  directing  such 
member  to  call  a  meeting.  §  4.  Any  meeting  is  legal  if  all  the  members  are 
present  and  sign  a  written  consent  §  6.  Corporations  may  determine  by  their 
by-laws  the  manner  of  calling  and  conducting  meetings ;  the  number  of  members 
necessary  for  a  quorum ;  the  mode  of  voting  by  proxy ;  and  of  selling  delinquent 
shares.  They  may  enforce  the  by-laws  by  penalties  not  exceeding  $30.  The  cor- 
porate name  may  be  changed  at  a  legal  stockholders'  meeting,  and  when  the  pro- 
ceedings of  the  meeting  are  reported  to  the  secretary  of  state  the  name  shall  be 
deemed  changed.  §  6.  When,  upon  due  notice,  officers  are  regularly  elected  on 
any  other  day  than  the  day  of  the  annual  meeting,  they  shall  hold  their  offices  as 
if  chosen  on  that  day,  unless  a  majority  of  the  members  file  with  the  clerk,  within 
six  months,  written  objections  thereto,  and  their  acts  shall  be  considered  legal 
until  others  are  chosen  in  their  stead.  §  8.  When  such  objections  are  filed,  the 
clerk  must  call  a  meeting.  §9.  A  clerk's  office  shall  be  kept  within  the  state, 
where  the  books  and  records  shall  be  open  for  the  inspection  of  interested  parties. 
§  10.  Th^  dlerk  shall,  within  twenty  days  after  accepting  the  office,  file  a  certifi- 
cate of  his  election  with  the  county  register  of  deeds,  and  legal  process  may  be 
served  upon  the  clerk.  §  11.  "When  the  capital  of  a  corporation  is  divided  into 
shares,  and  certificates  thereof  are  issued,"  they  may  be  transferred  bj'  indorse- 
ment and  delivery,  but  such  transfers  are  not  valid,  except  as  between  the  parties, 
until  recorded  on  the  books.  •  §  13,  Am'd  Laws  1893,  ch.  300.  Shareholders  may 
be  represented  by  proxies  granted  not  more  than  thirty  days  before  the  meeting 
which  shall  be  named  therein,  and  are  not  valid  after  a  final  adjournment  of  the 
meeting.  "They  may  bo  represented  by  a  general  power  of  attorney,  produced 
at  the  meeting,  until  it  is  revoked.  Shares  hypothecated  to  the  corporation  shall 
not  be  represented.  No  person  can  give,  by  right  of  representation,  'a  greater 
number  of  votes  than  is  allowed  to  any  one  by  the  charter  or  by-Iawg."  g  18. 
Pledgors  vote  the  stock  transferred  by  them.  §  14.  Whenever  the  assets  are  re- 
duced by  losses  or  depreciation  of  property,  so  that  the  capital  is  impaired,  the 
capital  stock  may  be  reduced  to  the  extent  of  the  impairment,  with  the  consent  of 
two-thirds  of  the  outstanding  stock,  at  a  meeting  legally  called.  §  15.  Any  stock- 
holder who  has  not  assented  thereto  may.  within  thirty  days,  file  a  bill  in  equity 
for  a  revision  of  the  proceedings.  The  court  may  then  annul  such  proceedings, 
or  modify  them  so  that  the  reduction  shall  not  exceed  the  legal  amount  The 
action  of  the  court,  or  of  the  corporation  if  no  bill  is  filled,  shall  be  conclusive 
upon  all  parties,  "and  such  reduction  shall  not  create  any  personal  liability  of  any 
stockholder  or  officer  thereof."  §  16.  The  clerk  shall  file  a  copy  of  the  proceed- 
ings within  thirty  days,  under  a  penalty  for  failure  of  $1,000,  to  be  recovered  by 
any  creditor.  §  17.  The  shares  shall  'be  reduced  proportionally,  and  the  corpora- 
tion may,  from  time  to  time,  issue  new  shares,  of  the  reduced  par  value,  "until 
the  gross  capital  equals  the  gross  capital  authorized  by  its  charter  or  articles  of 
association  before  such  reduction  was  made,  although  the  new  shares  should  in- 
crease the  whole  issue  beyond  the  number  authorized  by  such  charter  or  articles." 
g  18.  Any  officer  or  member  who  prevents  access  to  and  use  of  books  and  records 
shall  be  liable  for  all  damages  arising  therefrom,  g  19.  Corporate  property,  and 
the  franchises  of  corpoi-atious  authorized  to  take  toll,  may  be  attached,    g  30. 
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Corporations  are  bound  by  parol  contracta  of  agents  auf.iorized  by  rote  or  by  the 
by-laws.  §  31.  Corporations  whose  charter  expire  or  are  otherwise  terminated 
ai-e  continued  corporations  for  three  years,  for  the  sole  purpose  of  closing  up  their 
business.  §  24.  The  court  may  appoint  trustees,  in  such  case,  upon  the  applica- 
tion of  a  creditor  or  stockholder.  §  25.  Upon  a  vote  for  dissolution,  any  creditor, 
officer  or  stockholder  may  file  a  bill  against  the  corporation  for  the  dissolution  of 
the  same,  unless  otherwise  provided  by  statute.  §  27.  The  court  may  then  ap- 
point receivers.  §  28.  No  dividend  shall  be  paid  to  a  stockholder  whose  resi- 
dence for  the  time  being  is  not  entered  on  the  books.  §  30.  The  clerk  or  treasurer 
shall  return  annually  to  the  secretary  of  state  the  names  and  residences  of  stock- 
holders, the  amount  owned  by  each,  and  the  amount  of  stock  paid  in.  §  31.  For 
the  failure  of  such  officer  to  make  the  return,  the  corporation  forfeits  $500,  and 
costs  of  tlie  action  to  recover  the  same,  gg  33-31  If  any  officer  neglects  to 
publish  any  statement  which  his  duty  requires  him  to  publish,  he  shall,  in  addi- 
tion to  the  penalties  already  provided,  pay  $500  to  the  prosecutor.  §  33.  The 
stockholders  of  all  corporations,  except  banks,  created  by  tlie  legislature  since 
February  16,  1836,  unless  otherwise  specified  in  their  charter,  or  by  general  law, 
are  liable  for  the  debts  of  the  corporation  contracted  during  their  ownership  of 
stock,  prior  to  June  1,  1857,  in  case  of  deficiency  of  attachable  corporate  property, 
"  to  the  amoimt  of  their  stock  and  no  more ;"  and  such  liability  continues  for  one 
year  after  any  subsequent  recorded,  transfer;  "but  no  stockholder  whose  stock 
has  been  fully  paid  in,  and  no  part  of  the  principal  has  been  withdrawn,  is  liable 
for  debts  contracted  after  said  first  day  of  June ;  but  in  the  latter  case,  when  an 
oflicer  certifies  on  an  execution  against  a  corporation  that  he  cannot  find  cor- 
porate property  to  satisfy  it,  each  stockholder's  stock  and  interest  in  stock  may  be 
seized  and  sold  thereon  as  on  execution  against  him;  and  he  may  recover  of  the 
corporation  the  value  of  the  stock  or  interest  so  taken  as  provided  in  section 
49."  §  37.  The  stockliolders  of  corporations,  except  banks,  incorporated 
since  March  17,  1831,  "are,  as  regards  debts  of  the  corporation,  subject  to  the 
liabilities  imposed  on  stockholders  by  section  37,"  except  for  stock  owned 
before  April  24,  1889,  and  for  stock  held  as  executor,  etc.  §  38.  At  any 
time  within  six  months  after  the  return  of  an  execution  against  a  corporation, 
recovered  on  a  debt  for  which  any  stockholder  is  liable  under  section  37,  unsatis- 
fied in  whole  or  in  part  for  want  of  attachable  corporate  property,  the  plaintiff 
may  demand  of  any  stockholder  that  he  disclose  attachable  corporate  property. 
§  39.  After  such  demand,  the  execution  creditor  may  have  an  action  against 
such  stockholder,  to  recover  of  him  individually  the  amount  of  the  execution  and 
costs,  or  the  deficiency  thereof,  not  exceeding  the  amount  for  which  said  stock- 
holder is  liable  under  section  37.  Such  action  must  be  commenced  within  six 
months  after  the  rendition  of  judgment  against  the  corporation.  §  40.  In  such 
action  said  stockholder  may  set  off  against  his  liability  "the  amount  of  corporate 
debt  which  he  has  previously  paid ;  "  also  any  debt  due  him  from  the  corporation, 
for  which  he,  at  the  time,  might  maintain  an  action  against  the  corporation ;  and 
he  may  show  any  other  legal  cause  why  judgment  should  not  be  pronounced 
against  him.  § -41.  But  such  set-off  shall  not  be  allowed,  unless  the  treasurer 
shall  keep  a  record  of  the  claims  of  stockholders  against  the  corporation,  to  be 
exhibited  to  any  creditor ;  and  a'stockholder  who  suffers  damages  for  such  failure 
may  have  a  remedy  upon  the  bond  of  the  treasurer.  §  43.  The  clerk  shall  furnish 
the  execution  officer,  on  demand,  a  statement  of  the  liability  of  the  various  stock- 
holders. §  43.  "  No  stockholder  in  any  corporation,  except  in  banks,  has,  after 
February  34,  1871,  been  liable  for  the  debts  of  or  claims  against  such  coi'poration 
beyond  any  amounts  withdrawn  or  not  paid  in,  as  provided  in  the  two  following 
sections ;  but  neither  this  section  nor  the  four  following  affect  past  or  future 
liabilities  of  any  officer  of  any  corporation  ;  nor  any  liability  of  any  person  or  corpo- 
ration or  remedy  therefor,  existing  on  said  84th  day  of  February."  §  44,  Am'd  Laws 
1885,  ch.  359.  "  The  capital  stock  subscribed  for  any  corporation  is  declared  to  be  and 
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stands  for  the  security  of  all  creditors  thereof;  and  no  payment  upon  any  sub- 
scription to  or  agreement  for  tlie  capital  stock  of  any  corporation  shall  be  deemed 
a  payment  within  the  purview  of  this  chapter,  unless  bona  fide  made  in  cash,  or 
in  some  other  matter  or  thing  at  a  bona  fide  and  fair  valuation  thereof."  g  45. 
No  dividend  declared  from  the  capital  stock,  or  in  violation  of  law,  no  withdrawal 
of  stock,  directly  or  indirectly,  no  cancellation  or  surrender  of  stock,  and  no  trans- 
fer of  any  stock,  in  any  form,  to  the  corporation  that  issued  it,  shall  be  valid  as 
against  any  person  who  has  a  bona  fide  and  lawful  judgment  against  the  corpo- 
ration, or  as  against  any  receivers,  trustees  or  other  persons  appointed  to  close  up 
the  affairs  of  an  insolvent  corporation.  §  46.  Any  judgment  creditor,  or  receiver, 
etc.,  may,  within  two  years  after  the  right  of  action  accrues,  commence  an  action 
on  the  case,  or  bill  in  equity,  against  the  persons  who  have  agreed  to  take  stock 
and  have  not  paid  for  it ;  or  who  have  received  dividends  in  violation  of  the  pre- 
ceding section ;  or  who  have  withdrawn  any  portion  of  the  capital  stock,  or  can- 
celed or  surrendered  any  of  their  stock,  and  received  any  valuable  consideration 
therefor  fi'om  the  corporation,  "except  its  own  stock  or  obligation  therefor,"  ov 
who  have  transferred  any  of  their  stock  to  the  corporation  as  collate  ral  security  or 
otherwise,  and  received  any  valuable  consideration  thei'efor;  "and  in  such  action 
they  may  recover  the  amount  of  the  capital  stock  so  remaining  unpaid  or  with- 
drawn." But  no  stockholder  "is  liable  for  the  debts  of  the  corporation  not  con- 
tracted during  his  ownership  of  such  unpaid  stock,  nor  for  any  mortgage  debt  of 
said  corporation ;  and  no  action  for  the  recovery  of  the  amounts  hereinbefore 
mentioned  shall  be  maintained  against  a  stockholder  unless  proceedings  to  obtain 
judgment  against  the  corpoi'atiou  are  commenced  during  the  ownership  of  .inch 
stock,  or  within  one  year  after  its  transfer  by  such  stockholder  is  recorded  on  tlie 
corporation  books."  §  47.  The  defendant  in  such  suit  may  prove  that  the  amount 
of  his  liability  has  beeii  paid,  or  that  he  has  been  bona  fide  sued  for  it  and  is 
likely  to  be  compelled  by  such  suit  to  pay  the  same;  that  the  amounts  illegally 
received  from  the  corporation  were  received  more  than  two  years  before  the 
claim  arose  on  which  judgment  was  obtained,  or  more  than  two  yeaVs  before  the 
commencement  of  the  legal  proceeding  by  virtue  of  which  the  corporation  passed 
into  the  hands  of  receivers  or  trustees ;  or  he  may  prove  claims  as  a  set-off ;  or  he 
may  prove  that  his  stock  was  transferred  to  the  corporation  in  good  faith,  "as  se- 
curity or  payment  for,  or  of,  an  anterior  liability  incurred  without  any  concur- 
rent agreement  for  the  transfer  of  such  stock,  and  for  which  the  corporation  was 
unable  to  obtain  other  sufficient  security  or  payment,  or  in  such  case  he  maj- 
prove  that  whatever  sum  was  received  thereon  has  been  in  whole  or  in  part  re- 
paid to  such  corporation ;  "  and  proof  of  any  such  matter  is  a  full  or  partial  de- 
fense, g  48.  Members  of  a  corporation  may  recover  from  the  corporation  any 
of  its  debts  which  they  have  paid.  §  49.  When  an  officer  cannot  find  personal 
property  of  the  corporation  to  satisfy  an  execution,  the  creditor  may  cause  the 
oorpoi-ate  real  estate  to  be  sold  at  auction,  g  50.  Corporations,  except  banks, 
"shall  not  so  divide  any  of  their  corporate  property  as  to  reduce  their  stock  below 
its  par  value,  until  all  debts  are  paid,"  and  then  only  to  close  their  concerns. 
§  51.  When  a  corporation  is  dissolved,  its  real  and  personal  estate  is  vested  in 
the  persons  who  were  at  the  time  shareholders,  as  tenants  in  common,  according 
to  their  interests,    g  54. 

Foreign  corporations.—  Foreign  corporations  may  sue  or  be  sued  in  the  state. 
Their  property  in  the  state  may  be  attached  like  that  of  non-resident  individuals. 
The  acts  of  their  agents  have  the  same  effect  as  the  acts  of  agents  of  foreign  indi- 
viduals, unless  prohibited  by  law.  Ch.  46,  g  22.  Any  foreign  corporation  doing 
business  continuously  in  the  state,  and  having  constantly  an  officer  or  agent  resident 
therein  on  whom  process  may  be  served,  shall  be  entitled  to  all  provisions  of  law 
relating  to  limitations  of  actions  the  same  as  domestic  corporations.  Laws  1889,  ch. 
166.  But  see,  as  to  insurance  companies.  Laws  1893,  ch.  150.  For  building  and  loan 
associations,  see  Laws  1891,  ch.  79,   Foreign  corporations  engaged  in  selling  bonds, 
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eta,  must  send  to  the  bank  examiner  a  statement  of  their  condition.  Laws  1889, 
ch.  286,  Am'd  Laws  1891,  ch.  131.  For  foreign  surety  companies,  see  Laws  1885, 
ch.  384;  also  Laws  1893.  ch.  161. 

For  provisions  relating  to  foreign  insurance  companies,  see  Laws  1893,  ch.  147. 

Taxation. —  Personal  estate  for  the  purpose  of  taxation  includes  "all  shares  in 
moneyed  and  other  corporations  within  or  without  the  state,  except  as  otherwise 
provided  by  law."  Ch.  6,  §  5.  The  buildings  of  every  railroad  corporation,  within 
or  without  the  located  right  of  way,  "  and  its  lands  and  fixtures  outside  of  its 
located  right  of  way,"  are  taxed  in  the  cities  and  towns  where  situated  as  other 
property  is  taxed  therein,  "  and  shall  be  regarded  as  non-resident  land."  §  4. 
Machinery  employed  in  manufacturing,  goods  manufactured  or  unmanufactured 
and  real  estate  belonging  to  "any  corporation,"  except  when  otherwise  specially 
provided,  shall  be  assessed  to  such  corporation  in  the  town  or  place  where  they 
are  situated  or  employed ;  and  in  assessing  stockholders  for  their  shares,  their  pro- 
portional part  of  the  value  of  such  tnachiuery,  goods  and  real  estate  shall  be  de- 
ducted from  the  value  of  such  shares.  §  13.  Cashiers  of  banks  and  clerks  or 
treasurers  of  all  corporations  holding  taxable  property  shall  make  an  annual  re- 
turn, under  oath,  to  the  assessors  of  each  town  in  which  any  stockholders  reside, 
giving  the  names  of  such  stockholders,  the  stock  owned  by  them  and  the  amount 
of  stock  paid  into  such  corporations,  and  such  return  shall  be  the  basis  of  taxation 
on  such  property.  Ch.  46,  §  30.  If  the  clerk  fails  to  make  such  return,  such  prop- 
erty, for  the  purposes  of  taxation,  shall  be  considered  corporate  property  liable  to 
be  taxed  to  the  corporation,  "although  its  stock  has  been  divided  into  shares  and 
distributed  among  any  number  of  stockholders."  Ch.  6,  §  18.  Such  property, 
real  and  pei'sonal,  is  taxable  for  all  purposes,  the  taxes  to  be  assessed  and  collected 
in  the  same  manner  and  with  the  same  eifect  as  upon  similar  property  of  indi- 
viduals. The  right  to  receive  toll  may  be  sold  for  taxes.  §  19i  When  any  corpo- 
ration is  required  to  invest  any  of  its  capital  stock  in  any  other  corporation  in  the 
state  for  the  security  of  the  public,  such  investments  shall  not  be  taxable,  "  except 
to  the  stockholders  of  the  company  so  investing  as  making  a  part  of  the  value  of 
their  shares  in  the  capital  stock  of  said  company."  g  21.  When  the  capital  stock 
of  a  domestic  insurance  company  is  taxed  at  its  full  value,  the  securities  and 
pledges  held  by  the  company  to  the  amount  of  said  stock  are  exempt ;  but  if  the 
security  consists  of  real  estate  in  a  town  other  than  whei-e  "  the  stockholder  re- 
sides," it  shall  be  taxed  where  it  lies,  and  the  stock  shall  be  exempt  to  the  amount 
for  which  it  is  as.^essed,  §  22.  The  building,  lands  and  other  property  of  manu- 
facturing, milling  and  smelting  corporations,  "  made  personal  by  their  charters  " 
and  not  exempt  fi-om  taxation,  and  all  stock  used  in  factories  shall  be  taxed  to  the 
corporation  or  to  the  persons  having  possession  of  the  same  in  the  town  where 
the  corporation  is  established ;  "  and  shares  of  the  capital  stock  of  such  corpora- 
tions shall  not  be  taxed  to  their  owners."  §  28.  Every  railroad  couipany  incor- 
porated under  the  laws  of  the  state  or  doing  business  therein  shall,  annually,  re- 
turn,to  the  secretary  of  state  the  amount  of  its  capital  stock,  the  number  of  shares, 
a  list  of  shareholders  and  the  number  of  shares  owned  by  each ;  also  a  statement 
of  the  whole  length  of  the  road,  the  length  of  its  line  within  the  state  and  the 
assessed  value  in  each  town  of  the  stations  and  other  property  taxed  by  munici- 
palities. §  40.  Every  corporation  or  person  operating  any  railroad  in  the  state, 
under  lease  or  otherwise,  shall  pay  to  the  state  an  annual  excise  tax,  for  the  privi- 
lege of  exercising  its  franchises  and  the  franchises  of  its  leased  roads  in  the  state, 
which  with  the  tax  provided  for  in  section  4  is  in  place  of  all  other  taxes,  g  41, 
Am'd  Laws  1887,  ch.  75,  and  ch.  104.  From  this  tax  there  is  apportioned  among 
the  municipalities,  in  which  is  held  stock  exempt  from  taxation,  an  amount  equal 
to  one  per  cent,  of  the  market  value  of  such  stock.  Id.  The  tax  shall  be  one- 
fourth  of  one  per  cent,  of  the  annual  gross  transportation  receipts,  when  such  re- 
ceipts do  not  average  more  than  $1,500  per  mile;  when  such  aver&ge  receipts  per 
mile  are  greater  tlian  $1,500  and  do  not  exceed  $2,250,  the  tax  shall  be  one-half  of 
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one  per  cent,  of  the  said  gross  receipts :  and  so  on,  the  rate  increasing  one-fourth 
of  one  per  cent,  for  each  additional  $750  of  average  gross  receipts  per  mile  or  frac- 
tion thereof ;  provided,  that  the  rate  shall  not  exceed  three  and  a  quarter  per 
cent.  If  the  road  transports  freight  exclusively  the  rate  shall  not  exceed  one  and 
a  quarter  per  cent.  If  part  of  the  road  is  outside  of  the  state  the  gross  receipts  for 
the  purpose  of  taxation  shall  be  such  proportion  of  the  total  gross  receipts  of  the 
company  as  the  number  of  miles  within  the  state  is  of  the  whole  length  of  the 
lines  operated  by  such  company.  In  addition  to  all  other  taxes  the  company  shall 
pay  such  a  sum  as  shall  be  its  pro  rata  part  of  the  salary  and  expenses  of  the  rail- 
road commissioners  according  to  its  gross  transportation  receipts.  §  43,  Am'd  Laws 
1891,  ch.  6;  Laws  1889,  "oh.  313;  Am'd  Laws  1893,  ch.  166.  For  refusing  to  make 
returns,  or  to  allow  the  commissioners  to  inspect  tlie  corporate  books  or  for  false 
returns,  the  corporation  shall  forfeit  from  $1,000  to  $10,000.  §  46.  Horse  railroad 
corapapies  are  taxed  by  the  state.  §  47.  Telegraph  and  telephone  companies  pay 
two  and  one-half  per  cent,  of  the  value  of  anj'  line  owned  in  the  state.  §§  48,  53. 
Express  companies  must  secure  a  license  and  must  pay  three-fourths  of  one  per 
cent,  of  their  gross  receipts,  which  shall  be  in  lieu  of  all  local  taxation,  except  the 
tax  on  real  estate  not  used  in  the  express  business.  §§  55-58,  Am'd  Laws  1887,  ch. 
73.  Foreign  insurance  companies  pay  two  per  cent  of  their  premium  receipts  in 
the  state  in  excess  of  actual  losses,  g  59.  Foreign  surety  companies  pay  an  annual 
license  fee  of  $20  and  $1  annually  for  each  agent's  certificate;  also  a  tax  of  two 
per  cent  upon  the  excess  of  premiums  over  losses.  Laws  1887,  ch.  86.  The  real 
estate  of  domestic  life  insurance  companies  is  taxed  locally  like  other  real  estate, 
and  such  companies  shall  pay  a  tax  of  two  per  cent,  upon  all  premiums  in  excess 
of  dividends  received  from  residents  of  the  state,  and  a  tax  of  one-half  of  one  per 
cent,  on  their  surplus.     Laws  1885,  ch.  339. 

Special  provisions  apply  to  real-estate  corporations.    Laws  1893,  ch.  389. 

§953.  MARYLAND:!  Constitutional  provisions.— No  charter /or  bank- 
ing shall  be  granted  except  upon  the  condition  that  the  stockholders  shall  be  liable 
to  the  amount  of  their  shares  for  all  debts  and  liabilities.  Books,  papers  and  ac- 
counts of  all  banks  shall  be  open  to  inspection.  Constitution  of  1867,  art.  Ill, 
g  39.  '•  Corporations  may  be  formed  under  general  laws ;  but  shall  not  be  created 
by  special  act  .  .  .  except  in  cases,  where  no  general  law  exists,  providing  for 
corporations  of  the  same  general  character  as  the  corporation  proposed  to  be 
created."  All  charters  are  subject  to  repeal  or  alteration;  "provided,  nothing 
herein  contained  shall  be  construed  to  extend  to  banks,  or  the  incorporation 
thereof."  Id.,  §  48.  "  No  county  of  this  state  shall  contract  any  debt,  or  obligation, 
in  the  construction  of  any  railroad,  canal,  or  other  work  of  internal  improvement 
nor  give,  nor  loan  its  credit  to  or  in  aid  of  any  association  or  corporation,  unless 
authorized  by  an  act  of  the  general  assembly,"  passed  in  the  manner  provided  in 
this  section.  Id.,  §  54  The  legislature  is  required  to  provide  for  state  and  mu- 
nicipal taxation  upon  the  revenues  from  the  business  done  in  the  state  by  foreigti 
corporations.    Id,,  §  58. 

Miscollaneous  corporations. —  Five  or  more  may  incorporate  for  specified 
purposes,  including  manufacturing,  mining,  insurance,  trust  companies  and  guar- 
anty companies,  railroads  (but  no  passenger  i-ailroad  under  this  act  shall  exceed 
twelve  miles  in  length),  and  telegraph  and  telephone  business.  The  incorpo- 
rators must  be  American  citizens,  and  a  majority  of  them  citizens  of  Maryland. 
If  unnaturalized,  they  must  have  "  declared  their  intention  "  to  become  citi- 
zens of  the  United  States.  Gen.  Laws  of  1888,  art  23,  g§  14-37.  Where  any 
two  corporations  have  been  formed  in  whole  or  in  part  for  the  same  purpose, 
and  the  capital  stock  of  both  have  been  fully  paid  up,  they  may  consolidate. 
§  39 ;  and  Laws  1893,  ch.  666.  A  certificate  must  be  prepared .  by  the  corpora- 
tors mentioned  in  articles  14-37  stating  (1)  the  names  and  residences  of  the 

■  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  In  this  synopsiis. 
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applicants;  (3)  the  corporate  name,  which  must  always  include  the  name  of 
the  county  or  city  in  which  it  is  formed;  (3)  the  object,  the  time  of  existence 
(not  to  exceed  forty  years),  "  and  the  articles,  conditions  and  provisions  under 
which  the  incorporation  is  formed ; "  (4)  places  where  operations  are  to  be  car- 
ried on,  and  the  place  of  the  principal  office  in  the  state;  (5)  the  amount  of 
capital  stock ;  (6)  the  number  of  shares,  and  the  amount  of  each ;  (7)  the  number 
of  directors  or  managers  and  their  names  for  the  first  year.  §  43.  "When  said 
certificate  is  executed,  it  shall  be  the  duty  of  the  persons  executing  the  same  to 
submit  it  to  one  of  the  judges  of  the  judicial  circuit  within  which  the  principal 
or  any  other  officer  of  said  corporation  is,  under  said  certificate,  to  be  located  if  it 
shall  be  located  in  one  of  the  counties  of  this  state,  or  to  one  of  the  judges  of  the 
supreme  bench  of  Baltimore  city,  if  the  principal  ofBce  of  said  corporation  shall 
be  located  in  Baltimore  city,  in  order  that  the  said  judge  may  determine  whether 
the  said  certificate  is  in  conformity  with  the  law ;  and  such  determination,  when 
certified  by  the  said  judge  as  required  by  the  next  succeeding  section,  shall  be 
conclusive  evidence  that  such  certificate  does  conform  to  the  law."  §  43.  A  judge 
of  the  judicial  circuit  in  which  any  place  of  business  is  to  be  located  has  power  to 
determine  whether  such  certificate  conforms  to  the  law,  and  his  determination  is  v 
conclusive.  §  48.  The  certificate,  if  approved^  is  then  recorded  with  the  clerk  of 
the  circuit  coui't  in  which  is  to  be  located  the  principal  oSice.  §  44  When  so  re- 
corded the  incorporation  is  complete.  §  45.  Amendments  must  be  made  and  re- 
corded as  provided  in  sections  43,  43,  and  44.  The  usual  fees  for  recording  papers 
shall  be  charged  for  recording.  §  48.  Corporations  may,  unless  special  provisions  are 
inconsistent  with  such  general  power,  acquire  in  any  manner,  hold,  use,  mortgage, 
or  dispose  of,  in  any  lawful  manner,  any  real  or  personal  property,  in  or  out  of  the 
state,  proper  for  its  legitimate  business.  §  53.  The  company  may  make  by-laws 
for  the  transfer  of  stock,  the  forfeiture  of  stock,  calhng  any  meeting  of  the  officers, 
and  fixing  the  place  of  meeting.  The  stockholders  may,  at  any  general  meeting, 
make  by-laws,  and  such  by-laws  shall  not  be  rescinded  by  the  directors,  managers 
or  trustees.  §  55.  There  shall  be  at  least  four,  and  not  more  than  twelve,  direct- 
ors, who  shall  be  citizens  of  the  United  States,  or  who  shall  have  declared  their 
intention  of  becomiug  citizens,  and  a  majority  of  tliem  must  be  citizens  of  Mary- 
land. Stockholdei-s  may  attend  and  vote  by  proxy.  §  57.  Each  stockholder  has 
a  vote  for  each  sliare  on  which  no  instalments  are  due.  Provision  may  be  made 
in  the  charter  or  by-laws  for  minority  representation  in  the  elections  of  the  board. 
§  58.  Vacancies  shall  be  filled  "  in  such  manner  as  may  be  provided  by  the  by- 
laws." §  59.  Subscriptions  may  be  made  in  land  or  other  property,  such  as  it  is 
proper  for  the  corporation  to  own,  at  a  valuation  agreed  upon,  if  authorized  by 
the  stockholders  at  a  general  meeting  specially  called  to  consider  the  matter. 
§  61.  Stock  is  personalty.  No  shares  can  be  transferred  until  all  calls  thereon  are 
paid,  or  until  the  shares  are  declared  forfeited,  g  68.  Stockholdera  are  individu- 
ally liable  to  creditors  only  to  the  amount  of  their  unpaid  subscription.  The 
capital  stock  must  be  paid  in  in  four  equal  annual  payments,  the  first  pay- 
ment to  be  made  one  year  from  the  incorporation  of  the  company,  or  the 
corporation  may  be  dissolved,  unless  the  directors  bring  s  lit  against  the  delin- 
quent subscribers  within  the  four  yeai-s.  §  64,  Within  thirty  days  after  the  pay- 
ment of  the  last  instalment  of  stock,  the  president  and  a  majority  of  the  direct- 
ors must  make  a  certificate  of  the  amount  limited  in  the  original  certificate  and 
the  amount  paid  in,  with  a  statement  of  the  amount  of  property  received  for  sub- 
scriptions, which  shall  be  recorded  in  the  same  place  and  manner  with  the  orig- 
inal certificate.  §  65.  No  person  holding  stock  as  executor.,  etc.,  is  personally 
liable  as  stockholder,  but  the  person  pledging  the  stock  is  liable,  and  the  estate  is 
liable.  §  60.  If  the  directors  pay  any  dividend  which  would  render  the  company 
insolvent,  or  while  it  is  insolvent,  or  which  would  diminish  the  capital  stock, 
they  shall  be  jointly  and  severally  liable  for  all  debts  thereafter  contracted  while 
they  are  in  office,  even  though  the  capital  is  fully  paid  in.    §  67.    A  director  vot- 

1706 


Digitized  by  Microsoft® 


CH. 


LVI.J  MARYLAND.  [§  952. 


ing  against  such  dividends  is  not  liable,  if  he  file  a  certificate  with  the  clerk  who  re- 
corded the  original  certificate.  §  08.  If  a  loan  shall  be  made  bj'  a  corporation  to  a 
stockholder,  the  officer  or  officers  making  the  loan  shall  be  jointly  and  severally- 
liable  for  all  debts  "  contracted  before  the  making  of  said  loan  to  the  extent  of 
double  the  amount  of  said  loan."  §  69.  The  directors  may  call  in  the  subscrip- 
tions at  such  time  and  in  such  payirients  as  they  may  deem  best  §  70.  Any  per- 
son or  persons  owning  five  per  cent  of  the  stock  may  demand  from  the  treasurer 
or  chief  financial  officer  a  statement  of  affairs,  which  must  be  made  within 
twenty  days  and  kept  for  six  months  to  be  exhibited  to  any  stockholder.  The 
officer  neglecting  to  furnish  such  statement  shall  be  fined  fifty  dollars,  and  twenty- 
five  dollars  for  each  twenty-four  hours  until  the  statement  is  furnished.  §71. 
Books  must  be  kept  open  for  the  inspection  of  stockholders  or  creditors,  at  the 
principal  office,  in  which  shall  be  recorded  alphabetically  the  names  of  those  who 
have  been  within  three  years  stockholders  of  the  company,  showing  their  resi- 
dence and  the  number  of  shares  held  by  each.  The  officer  or  agent  refusing  t# 
exhibit  the  same  shall  be  guilty  of  a  misdemeanor,  and  the  corporation  shall  pay 
to  the  party  injured  a  penalty  of  fifty  dollars  for  every  such  neglect  or  refusal, 
and  all  damages  resulting  therefrom.  §73.  Reports,  containing  a  statement  m 
minute  detail  of  the  condition  of  the  company,  must  be  filed  at  the  principal  office 
on  the  first  of  January  and  July  in  each  year,  and  must  have  been  verified  by  the 
oaths  of  the  president  and  ti'easurer.  §  73.  Any  corporation  may  increase  or  di- 
minish its  capital  stock  to  an  amount  that  may  be  deemed  sufficient  for  its  busi- 
ness. But  all  the  limitations  imposed  by  the  charter,  or  the  general. act,  shall  re- 
main in  force.  §  74  The  capital  must  not  be  reduced  so  that  the  liabilities  shall 
exceed  the  capital.  §  75.  Before  any  increase  or  reduction  is  made,  a  writteti  no- 
tice must  be  sent  to  each  stockholder  and  a  four  weeks'  notice  given  in  a  county 
paper.  §  76.  A  vote  of  two-thirds  of  the  stock  is  necessary  for  an  increase  or  re- 
duction. §  77.  A  certificate  of  increase  or  reduction,  sworn  to  by  the  president, 
must  be  recorded  with  the  clerk  of  the  court.  §  78.  If  the  par  value  of  stock 
shall  have  been  reduced  by  losses,  the  stockholders  may,  at  a  meeting  called  as 
provided  in  section  76,  and  in  the  manner  provided  in  sections  77,  78,  establish  a 
true  value  of  the  stock ;  and  they  may  call  in  and  cancel  any  of  such  stock,  and 
issue  other  stock  in  its,  stead,  at  such  par  value  as  they  may  determine,  "  so  as  to 
represent  the  amount  of  the  true  value  so  established  of  the  stock  of  such  corpora- 
tion." And  they  may  create  and  dispose  of  additional  stock  so  as  to  make  the  entire 
value  of  the  stock  equal  to  the  amount  named  in  the  certificate  of  corporation. 
§§  79;  80.  Any  manufacturing  corporation  may  change  or  extend  its  business  to 
any  other  manufacturing  business,  by  proceeding  according  to  the  provisions  con- 
tained in  sections  76,  77,  78,  79,  80,  81.  The  certificate  to  be  filed  must  show  the 
nature  of  the  new  business.  §  143.  No  mining  company  shall  hold  more  than  one 
thousand  acres  of  land,  if  such  company  is  situated  in  Alleghany  county,  "  nor 
more  than  five  hundred  acres  if  in  any  other  county,  nor  shall  its  capital  stock 
exceed  three  million  dollars."  §  144.  The  president  and  directors  of  any  such 
corporation  may  construct  "a  railroad  or  railroads,  with  necessary  appurte- 
nances, beginning  the  same  at  or  near  the  mines  ...  or  works  .  .  .  and 
running  to  any  convenient  point  or  points  that  may  best  suit  the  convenience  and 
interest  of  said  corporation." 

Railroads. —  Five  or  more,  three  of  whom  must  be  citizens  of  Maryland,  may 
incorporate.  §  158.  A  certificate  must  be  made,  which  shall  specify  (1)  the  name 
of  the  company :  (2)  the  termini  of  the  road,  and  the  counties  and  cities  through 
which  it  will  pass ;  (8)  the  amount  of  capital  stock  necessary  for  the  construction 
of  the  road.  The  certificate  must  be  acknowledged  before  a  justice  of  the  peace, 
certified  to  by  the  clerk  of  the  circuit  court  of  any  county  through  which  the 
'i-oad  will  run,  and  presented  to  a  judge  of  the  judicial  circuit.  If  the  judge  de- 
termmes  the  certificate  to  be  in  conformity  with  the  law,  it  shall  be  forwarded  to 
the  secretary  of  state  to  be  recorded  and  preserved  by  him.    §  159.    The  corpora- 
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Hon  is  then  complete.  Personal  and  real  property  necessary  for  legitimate  busi- 
ness may  be  bought  and  sold  at  pleasure,  g  160.  The  capital  stock  shall  be  di- 
vided into  shares  of  $50  each,  and  such  shares  shall  be  regarded  as  personalty, 
subject  to  execution  at  law,  and  to  taxation  as  other  personalty,  g  163.  "  An  in- 
stalment of  five  dollars,  in  actual  cash,  on  each  share  of  stock,  shall  be  payable 
at  the  time  of  making  the  subscription,"  and  the  residue  shall  be  paid  "  in  such 
instalments,  and  at  such  times  and  places,  and  to  such  persons  "  as  the  directors 
may  require.  §  163.  If  an  increase  of  capital  stock  is  needed,  the  directors 
"  shall,  if  authorized  by  the  holders  of  three-fourths  of  all  the  stock,  file  with  the 
comptroller  of  the  state  a  certificate  setting  forth  the  amount  of  such  desired  in- 
crease, and  thereafter  such  company  shall  be  entitled  to  have  such  increased  cap- 
ital as  is  fixed  by  said  certificate."  §  165.  Any  three  incorporators  may  order 
the  books  to  be  opened  for  subscriptions,  at  any  time  and  place,  after  thirty  days' 
notice  in  a  county  newspaper,  and  when  ten  per  cent  of  the  capital  stock  has 
been  subscribed  tliey  may  give  like  notice  for  ihe  stockholders  to  meet,"  for  the 
purpose  of  choosing  seven  directors,"  to  hold  office  imtil  the  time  fixed  for  the 
annual  election.  "  At  tlie  time  and  place  appointed,  directors  shall  be  chosen  by 
ballot,  by  such  of  the  stockholdeis  as  shall  attend  for  the  purpose,  either  in  per- 
son or  by  lawful  proxies ;  each  share  shall  entitle  the  owner  to  one  vote,  and  a 
plurality  of  votes  shall  be  necessary  for  a  choice."  After  the  first  election,  no 
stock  shall  be  voted  on  which  an  instalment  is  due.  The  directors  may  fill  va- 
cancies in  the  board  and  make  by-laws.  Tlie  directors  "shall  from  time  to  time 
make  such  dividends  of  the  profits  of  said  companj'  as  they  may  think  proper." 
§  166.  If  it  shall  be  necessary,  the  company  may  occupy  any  road,  street,  alley  or 
public  way,  or  ground  of  any  kind,  or  any  part  thereof,  in  the  location  of  any  part 
of  its  railroad,  except  in  the  city  of  Baltimore  (where  the  municipal  authorities 
must  consent).  The  company  shall  be  responsible  for  injuries  to  private  property 
by  reason  of  such  appropriation,  but  an  action  to  recover  damages  in  such  cases 
must  be  brought  within  two  years  from  the  completion  of  the  road.  §  169.  A 
i-ailroad  chartei-ed  under  this  act  shall  not  charge  more  tlian  three  cents  per  mile 
for  transportation  of  passengers,  five  cents  per  ton  per  mile  for  property  "other 
than  coals,  ores,  or  other  minerals,"  for  which  not  more  than  one  and  a  half  cents 
per  ton  per  mile  shall  be  charged.  §  170.  "  Such  company  shall  have  power  to 
borrow  money  on  the  Credit  of  the  corporation,  not  exceeding  its  authorized  capi- 
tal stock,  at  a  rate  of  interest  to  be  agreed  upon  by  the  respective  parties,  and  may 
execute  bonds  or  promissory  notes  therefor,  in  sums  of  not  less  than  one  liundred 
dollars,  and  to  secure  the  payment  thereof  may  pledge  the  property  and  income 
of  such  company."  §  171.  As  soon  as  convenient  after  organization,  a  principal 
oflBce  shall  be  established  on  the  line  of  the  road,  the  location  of  which  may  be 
changed  at  pleasure  by  giving  notice  in  some  newspaper.  §  174.  An  annual  re- 
port shall  be  made  to  the  comptroller  showing  the  condition  of  the  company. 
§  176.  Consolidation  is  allowed  with  any  connecting  line,  within  or  without  the 
state,  provided  the  agreement  of  consolidation  is  approved  by  the  holders  of  a 
majority  of  the  stock,  at  a  special  meeting,  and  then  filed  with  tlie  secretary  of 
state.  The  agreement  must  not  exempt  the  part  of  the  road  within  the  state  from 
tlie  operation  of  the  laws  of  the  state,  and  no  consolidation  with  a  parallel  or 
j  competing  line  is  permitted  without  the  special  consent  of  the  legislature.  §  178, 
Am'd  L.  1890,  ch.  553.  In  case  of  the  sale  of  any  railroad,  wholly  or  partly  within 
the  state,  by  virtue  of  any  mortgage  or  deed  of  trust,  "  the  purchaser  or  purchasera 
thereof,  or  his  or  their  survivors,  representatives  or  assigns,  may,  together  with 
their  associates,  if  any,"  form  a  corporation  for  owning  and  operating  such 
railroad,  or  such  portions  of  the  road  as  lie  witliin  the  state,  by  filing  with  the 
secretary  of  state  "  a  certificate  of  the  name  and  style  of  such  corporation,  the 
number  of  directors  of  the  same,  the  names  of  its  first  directors,  the  period  of 
their  service  not  exceeding  one  year,"  the  amount  of  capital  stdck,  the  number  of 
shares,  and  the  par  value  thereof,  which  may  be  all  common  stock,  or  partly  com- 
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mon  and  partly  preferred  stock  The  whole,  or  any  part,  of  the  stock  may  be 
isaued  as  fully  paid  up  stock  "  in  payment  or  part  payment  of  the  road  as  pur- 
chased, and  for  the  construction  and  equipment  thereof."  The  amount  of  slock 
issued  shall  not  exceed  the  amount  which  the  old  company  was  entitled  to  issue. 
The  signing  and  filing  of  the  certificate  complete  the  incorporation.  §  187.  The 
new  corporation  shall  have  all  the  powers,  franchises,  rights,  etc.,  which  the  old 
company  enjoyed,  §  188.  "  Such  corporation  shall  also  have  power  to  make  and 
issue  bonds  bearing  such  rate  of  interest  not  exceeding  six  per  cent  per  annum, 
payable  at  such  times  and  places,  and  in  such  amount  or  amounts,  as  it  may 
deem  expedient,  and  to  sell  and  dispose  of  such  bonds  at  such  prices  and  in  such 
manner  as  it  may  deem  proper,  and  to  secure  the  payment  of  such  bonds  by 
mortgage  or  deed  of  trust  of  its  railroad,  or  any  part  thereof ; "  and  all  the  road 
or  property  and  franchises  embraced  in  such  mortgage  or  deed  of  trust  shall  be 
subject  to  the  lien  and  operation  thereof,  and  any  sale  under  the  same  shall  vest 
in  the  purchaser  the  same  privileges  to  form  a  new  corporation  as  are  conferred 
by  section  187.  §  189.  Any  company  formed  under  the  three  preceding  sections 
may  consolidate  with  a  connecting  road,  provided  the  agreement  be  approved  at  a 
special  meeting  by  "  the  holders  of  two-thirds  of  the  stock  represented  at  such 
meeting  in  person  or  by  proxy,"  and  then  filed  with  the  secretary  of  state.  §  190. 
Any  corporation  formed  under  the  provisions  of  sections  187,  188  and  189  has 
power  to  purchase  any  connecting  line  within  or  without  the  state.  §  191.  -  Any 
corporation  organized  under  said  sections,  having  purchased  an  incomplete  road, 
"  shall  have  ten  years  from  the  date  of  its  organization  to  complete  and  finish 
the  main  line  of  its  railroad."  §  193.  "  No  corporation  shall  be  established  under 
the  provisions  of  said  sections  187,  188  and  189,  unless  it  shall  allow  and  issue  to 
this  state  the  same  proportion  of  its  common  stock,  if  any,  as  the  state  shall  own 
of  the  capital  stock  of  the  corporation  whose  railroad  shall  have  been  purchased 
as  aforesaid."  §  193.  Any  railroad  company  may  own  and  operate  a  line  of 
steamboats  when  such  boats  can  be  used  wholly  or  partly  in  connection  with  the 
business  of  the  company.  §  203.  "  "Whenever  upon  an  unfinished  railroad  a 
right  of  way  or  location  on  any  part  thereof  remains  for  ten  or  more  years  un- 
used for  railroad  purposes,  the  same  shall  be  held  to  be  abandoned,  and  shall  be 
liable  to  be  used  and  appropriated  by  any  other  railroad  company,"  upon  purchase 
or  condemnation.    L.  1890,  ch.  220. 

General  provisions. —  Every  corporation,  before  transacting  any  business, 
shall  file  in  the  office  of  the  state  tax  commissioner  a  copy  of  the  certificate  of  in  • 
corporation.  For  failure  herein  the  president  shall  be  fined  $50.  Art.  81,  §  136. 
The  officers  of  every  corporation  must  keep  full  and  fair  accounts,  to  be  open  at 
all  times  to  the  inspection  of  stockholdei-s.  Art  23,  g  5.  General  meetings  of  the 
stockholders  may  be  called  by  a  majority  in  interest  of  the  stockholders,  after  a 
ten  days'  notice  in  a  county  paper  and  in  a  Baltimore  paper.  §  6.  At  any  such 
general  meeting,  the  president  or  any  of  the  directors  may  be  removed  by  a  vote 
of  a  majority  of  all  the  stock  and  others  appointed  to  fill  the  vacancy.  §  7.  If 
five  or  more  of  the  stockllolders  shall,  at  least  thirty  days  before  an  election,  give 
notice  in  writing  to  an  officer  at  the  usual  place  of  business  of  an  intention 
"  to  canvass  the  votes,"  the  officer  shall  at  once  communicate  the  same  by  mail  to 
all  the  stockholders.  At  the  election  following,  the  judges  of  the  ejection  shall, 
upon  proof  of  such  notice,  require  from  each  person  offering  to  vote  aii  oath  or 
affirmation  that  the  stock  which  he  proposes  to  vote  is  his  bonajide  property,  or 
belongs  to  him  in  some  fiduciary  relation.  §  9.  Proxies  must  take  an  oath  be- 
fore a  proper  officer,  and  present  a  certificate  of  such  oath  at  the  election.    §  11. 

Taxation. —  All  corporate  realty  of  domestic  or  foreign  companies  is  taxed  for 
state,  county  and  municipal  purposes  where  it  is  situated.  All  shares  in  any  cor- 
poration, domestic  or  foreign,  "  not  exempted  from  taxation  by  irrepealable  con- 
tract with  the  state,"  other  than  railroad  companies  operating  by  steam  power, 
and  all  bonds  of  any  corporation,  owned  by  residents,  are  taxed  to  the  owners 
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where  they  reside.  Art  81,  §  2.  Taxation  is  regulated  by  a  state  commissioner, 
who  shall  deduct  the  assessed  value  of  the  realty  of  any  corporation  from  the 
aggregate  value  of  all  the  shares  of  such  corporation  and  divide  the  residuum 
by  the  number  of  shares  of  the  capital  stock.  The  quotient  shall  be  the  taxable 
value  of  the  respective  shares  for  state  purposes.  This  value  shall  be  reported  to 
the  county  commissioners  for  taxation  for  county  and  municipal  purposes  where 
the  owners  reside.  The  tax  on  such  shares  shall  be  collected  from  the  bank,  or 
other  corporation,  and  may  be  charged  by  the  corporation  to  the  respective  stock- 
holders. The  realty  and  personalty  of  railroads  are  taxed  for  county  and  munici- 
pal purposes  where  such  property  lies.  All  domestic  railroads  are  subject  to  an 
annual  state  tax  of  one-half  of  one  per  centum  upon  their  gross  receipts  within 
the  state.  Where  companies  are  subject  to  the  gross  receipt  tax,  neither  their 
shares  nor  property,  real  or  personal,  are  taxed  for  state  purposes ;  and  where 
their  real  and  personal  property  is  taxed  for  county  and  municipal  purposes,  the 
shares  are  not  subject  to  county  and  municipal  taxation.  §  141.  Tlie  state  tax 
imposed  upon  the  shares  of  any  corporation  shall  be  paid  to  the  state  by  the  cor- 
poration. §  Si.  "  All  bonds  and  certificates  of  debt  bearing  interest,  issued  by 
any  railroad  or  other  corporation  of  this  state,  secured  by  mortgage  of  property 
wholly  within  this  state,"  are  taxed  to  the  owners  thereof  in  the  county  where 
they  reside.  The  same  rule  applies  to  such  as  are  secured  by  mortgage  of  property 
lying  partly  without  the  state.  §  88.  When  any  officer  shall  have  issued  any 
such  bonds  or  certificates,  he  must,  before  July  1st  in  each  year,  make  to  the 
coraptroUer  a  return  of  the  amount  of  the  same  held  by  residents  of  the  state, 
and  pay  out  of  the  interest  due  thereon  the  tax  thereon ;  and  shall  furnish  to  the 
county  commissioners  of  any  county,  annually,  before  March  1st,  a  list  of  the 
holders  of  such  bonds  and  certificates  residing  in  said  county.  For  failur3  to 
comply  with  these  provisions  such  officer  "  shall  be  fined  not  less  than  $500,  and 
imprisoned  not  less  than  one  month  and  until  this  fine  is  paid."  Such  bonds,  etc., 
held  by  non-residents  are  not  thus  taxed.  §  87.  If  any  corporation  shall  own 
stock  in  another  corporation,  and  the  taxes  on  such  stock  for  state,  county  and 
municipal  purposes  shall  be  payable  by  the  corporation  issuing  the  same,  the  as- 
sessed value  of  such  shares  of  stock  "  shall  be  allowed  as  a  credit  in  the  settlement 
of  the  taxes  of  such  corporation  so  owning  the  same."  But  this  provision 
does  not  extend  to  any  stock  held  as  security.  §  143.  For  the  purpose  of 
valuing  the  stock  of  moneyed  corporations  held  by  non-residents,  such  stock 
is  held  to  be  situate  at  the  place  of  the  principal  office.  The  stock  of  a 
railroad  company  whose  principal  office  is  within  the  state  is  there  valued, 
but  if  such  office  is  outside  of  the  state  the  property  is  valued  where  it 
lies.  The  stock  of  mining  and  manufacturing  companies  is  assessed  to  non- 
residents at  the  place  where  the  principal  operations  of  the  company  are  carried 
on.  §  131.  The  real  and  personal  property  of  railroads  is  taxed  for  county  and 
municipal  purposes  in  the  same  way  as  property  of  individuals.  Art  23,  §  201. 
If  any  corporation  of  the  state  shall  fail  to  pay  the  state  taxes  on  its  shares  before 
the  1st  of  November  of  the  year  in  which  such  taxes  are  levied,  such  corporation 
shall  pay  to  the  state  an  additional  amount  of  five  per  centum  "  to  be  added  to  the 
said  state  taxes  so  due  and  unpaid."  If,  after  judgment  rendered  for  such  taxes 
and  penalty,  the  corporation  shall  remain  in  an-ears  for  two  yeare  from  the  time 
when  the  taxes  were  first  due,  the  charter  of  such  corporation  shall  be  "  ipso  facto" 
annulled.  Cb.  244,  L.  1890,  adding  to  art  81  of  the  Code  of  General  Laws,  sections 
88  (a),  88  (6),  88  (c),  88  (d)  and  88  (e).  Every  corporation  formed  after  January  1, 
1890,  except  railroads,  shall  pay  to  the  state  a  bonus  of  one-eighth  of  one  per  centum 
upon  the  capital  stock  which  the  company  is  authorized  to  have,  "in  two  equal 
instalments,  and  a  like  bonus  for  any  increase  thereof."  The  firet  instalment  must 
be  paid  before  beginning  business,  and  the  second  one  year  thereafter.  "  When- 
ever the  capital  stock  of  any  of  said  companies,  or  any  company  of  like  character 
heretofore  incorporated,  shall  be  increased,  a  bonus  of  one-sixth  of  one  per  centum 
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upon  the  amount  of  said  increase  shall  be  paid  to  the  state  "  in  two  equal  instal- 
ments, etc.  Ch.  536,  L.  1890,  adding  new  sections  to  art  81  of  the  Code,  section 
88  (a).  On  the  first  Monday  in  January  annually  the  proper  officer  of  each  bank 
shall  pay  to  the  state  twenty-five  cents  "on  every  hundred  dollars  of  the  issue  of 
notes  then  in  circulation."  Art.  11,  §  23  (31).  Every  corporation  organized  for 
receiving  deposits  and  paying  interest  thereon  shall  pay  annually  a  franchise  tax 
of  one-fourth  of  one  per  centum  on  the  total  deposits.  Art.  81,  §  86.  Such 
banks  shall  be  Ijaxed  on  their  real  property  in  the  same  manner  as  other  corpora- 
tions. Id.  A  failure  of  a  chief  officer  of  a  bank  to  furnish  to  the  state  tax  com- 
missioner a  true  annual  statement  of  the  number  of  shares  of  stock  In  the  bank 
renders  such  officer  liable  to  pay  to  the  state  the  sura  of  |500,  with  costs  of  suit 
SS  138-4.  On  refusal  of  the  bank  to  pay  the  tax  on  such  shares  the  corporation 
shall  pay,  in  addition  to  the  taxes,  ten  per  centum  as  damages,  and  all  costs  and  a 
fee  of  $50.  §  135.  The  proper  officer  of  each  bank  shall  furnish  annually  to  the 
county  commissioners  of  each  county  a  list  of  the  stockholders  I'esident  in  their 
respective  counties,  with  the  number  of  shares  held  by  each.  Failure  herein  sub- 
jects the  corporation  to  a  fine  of  |100  for  each  day  until  such  statement  is  fur- 
nished. §  138.  The  county  commissioners  may  require  that  the  stock  and  other 
books  shall  be  open  for  their  inspection.  §  139.  For  failure  to  open  the  books  to 
such  commissioners,  or  to  take  an  oath  when  required  that  the  lists  furnished  are 
correct,  the  officer  so  refusing  is  fined  not  less  than  $500.  §  140.  Every  foreign 
telegraph,  express,  transportation  or  railroad  company  doing  business  in  the  state, 
"and  not  taxed  on  its  shares  of  capital  stock  in  this  state,  shall,  in  addition  to  the 
taxes  on  its  real  property  assessed  in  this  state,"  pay  annually  to  the  state  "  the 
sum  of  one  per  centum  on  its  total  gross  receipts  or  revenues  accruing  from  or 
received  on  account  of  business  done  in  this  state."  Such  corporation  shall  annu- 
ally report  its  gross  receipts,  and  any  officer  making  a  false  statement  in  such  re- 
port shall  be  guilty  of  perjury.  The  tax  commissioner  may  examine  any  officer 
under  oath  touching  the  business  of  the  company  In  the  state,  and  any  officer  re- 
fusing to  be  sworn  shall  forfeit  to  the  state  the  sum  of  $500.  The  corporation 
failing  to  pay  such  tax  for  one  month  after  the  same  becomes  due  shall  forfeit 
"  an  additional  amount  of  five  per  centum  as  penalty  or  damages  to  be  added  to 
the  said  taxes  so  due  and  unpaid."  L.  1890,  ch.  345.  In  like  manner  a  foreign 
telephone,  palace  or  sleeping-car  company  shall  pay  a  tax  of  two  per  centum  upon 
its  gross  receipts  within  the  state.    L.  1890,  ch.  60,  Am'd  Laws  1892,  ch.  287. 

g  953.  MASSACHUSETTS:  i  Constitutional  provisions.—  "  No  man  or 
corporation,  or  association  of  men,  have  any  other  title  to  obtain  advantages  or 
particular  and  exclusive  privileges  distinct  from  those  of  the  community  than 
what  arises  from  the  consideration  of  services  rendered  to  the  public."  Constitu- 
tion of  1780  (with  amendments  to  1890),  part  I,  art  VI. 

Miscellaneous  corporations. —  Three  or  more  may  associate  for  any  me- 
chanical, mining  or  manufacturing  business,  except  the  manufacture  or  distilling 
of  mtoxicating  liquors.  The  capital  stock  shall  be  from  $5,000  to  $1,000,000.  Pub. 
Stat  1883,  ch.  106,  §  7.  For  the  purpose  of  transacting  the  business  of  a  common 
carrier  three  or  more  may  incorporate,  with  a  capital  of  from  $5,000  to  $1,000,000, 
"  with  power  to  undertake  for  the  carriage  of  persons  or  property  beyond  the 
limits  of  this  commonwealth,  but  not  to  purchase  or  operate  railroads,  canals  or 
ferries."  §  13.  There  are  specifications  respecting  various  minor  corporations, 
namely,  ice  companies,  agricultural,  horticultural  and  quarrying  companies, 
publishing  companies,  co-operative  trade  associations,  canal  construction  com- 
panies, gas  and  steam  companies,  hotel  or  public  hall  companies,  and  corporations 
for  erecting  and  maintaining  buildings  for  manufacturing  or  mechanical  pur- 
poses,—  in  sections  6  to  14.  Am'd  Laws  1885,  ch.  240 ;  Laws  1891,  ch.  189.  "  For  the 
purpose  of  carrying  on  any  business  not  mentioned  in  the  seven  preceding  sections, 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  thia  synopsis. 
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except  buying  and  selling  real  estate,  banking  and  any  other  business  the  formation 
of  corporations  for  which  is  otherwise  regulated  by  these  statutes,"  three  or  more 
may  incorporate  with  a  capital  of  from  $1,000  to  $1,000,000.  §  14.  The  creditors 
of  any  corporation  organized  for  any  purpose  specified  in  this  chapter,  which 
corporation  has  become  insolvent,  or  has  made  an  assignment  for  the  benefit 
of  its  creditors,  may  form  a  corporation  to  acquire  the  whole  or  any  part  of  the 
property  of  any  such  corporation,  and  to  carry  on  the  corporate  business.  §  15. 
The  articles  (in  the  case  of  any  corporation  above  specified)  shall  set  forth  (1)  the 
fact  that  the  subscribers  intend  to  form  a  corporation;  (3)  the  corporate  name 
(which  shall  be  changed  only  by  action  of  the  legi-ilature ;  but  see  General  Pro- 
visions, in/)'o) ;  (3)  the  purpose  of  incorporation ;  (4)  the  town  or  city  where  the 
business  will  be  established  (which  must  be  in  the  state);  (5)  the  amount  of  the 
capital  stock,  and  the  par  value  and  number  of  the  sharea  §§  16,  17.  The  firet 
meeting  shall  be  called  by  a  notice  signed  by  one  or  more  of  the  corporatore,  stat- 
ing the  time,  place  and  purpose  of  tlie  meeting,  to  be  mailed  to  each  subscriber 
seven  days  before  the  time  of  meeting.  §18.  "Until  the  organization  is  com- 
pleted, the  subscribers  to  the  agreement  of  association  shall  hold  the  franchise ; 
and  if  it  is  not  otherwise  provided  in  such  agreement,  each  subscriber  may  take 
an  equal  number  of  shares  in  the  capital  stock  upon  paying  the  assessmeuts 
thereon  as  called  for  by  the  corporation,  if  he  elects  to  take  such  shares  at  the  first 
meeting.  All  shares  not  so  taken  shall  be  disposed  of  as  the  corporation  deter- 
mines." §  19.  The  organization  shall  be  effected  at  the  fii-st  meeting.  At  the 
first  meeting  no  person  shall  be  eligible  as  director  who  is  not  a  corporator,  g  20. 
A  certificate,  setting  forth  a  true  cop}-  of  the  articles,  shall  be  signed  by  the  presi- 
dent anda  majority  of  the  directors  and  forwarded  to  the  commissioner  of  corpo- 
rations, and,  if  approved  by  him,  such  certificate  shall  be  filed  with  the  secretary 
of  state.  §  21.  No  conveyance  or  mortgage  of  the  corporate  realty,  or  lease 
thereof  for  more  than  one  year,  shall  be  made,  unless  authorized  by  a  vote  of 
the  stockholders  at  a  special  meeting.  §  23.  The  directors,  clerk  and  treas- 
urer shall  be  chosen  annually  by  the  stockholders,  voting  by  ballot;  other  oflS- 
cers  shall  be  chosen,  and  vacancies  filled,  in  the  manner  directed  by  the  by-laws. 
8  24.  There  shall  be  at  least  three  directors,  one  of  whom  shall  be  chosen  presi- 
dent by  the  board.  §  25.  Absent  stockholders  may  vote  by  proxy,  authorized 
by  a  writing  executed  and  dated,  if  the  maker  thereof  resides  in  the  United  States, 
within  six  months  previous  to  the  meeting  at  which  it  is  used.  §  27,  Am'd 
Laws  1888,  ch.  188.  A  majority  in  interest  of  the  stockholders  shall  constitute 
a  quorum,  unless  otherwise  provided  in  the  by-laws.  §  28.  Ti-a^sfers  must  be 
recorded  by  the  clei-k.  §  30.  The  capital  stock  and  the  number  of  shares  may 
be  increased  or  reduced,  within  the  cliarter  limits,  at  a  special  meeting.  §  34 
Upon  any  increase  of  capital,  each  stockholder  may  take  his  proportion  of  the 
new  shares,  and  the  remainder  may  be  sold  as  the  stockholders  by  vote  direct; 
but  no  shares  shall  be  so  sold  or  "issued  for  less  than  their  par  value,  g  37.  Special 
stock  may  be  issued,  upon  a  vote  of  three-fourths  of  the  stockholders,  at  a  special 
meeting.  The  special  stock  shall  at  no  time  exceed  two-fifths  of  the  actual  capital, 
and  shall  be  subject  to  redemption  at  par  after  a  fixed  time,  to  be  expressed  in  the 
certificates.  Such  special  stock  shall  be  entitled  to  a  fixed  semi-annual  dividend,  to 
be  expressed  in  the  certificates,  not  exceeding  four  per  cent,  and  the  holders  of  such 
stock  shall  "in  no  event  be  liable  for  the  debts  of  the  corporation  beyond  their 
stock."  §  43.  At  special  meetings,  assessments  may,  from  time  to  time,  be  made, 
not  exceeding  in  all  the  par  value  of  the  stock,  and  collected  at  such  times  and 
in  such  instalments  as  the  corporation  directs.  §43.  The  corporation  shall  not 
commence  business  until  the  capital  is  all  paid  in  and  a  certificate  of  that  fact  is 
filed  with  the  secretary  of  state.  §  46.  For  a  failure  to  file  such  certificate  the 
corporation  shall  pay  $2C0,  and  the  officers  shall  be  jointly  liable  in  a  like  sum. 
§  81.  No  note  or  obligation  given  by  any  stockholder  shall  be  received  in  payment 
of  subscriptions.    Only  cash  shall  be  received,  except  as  provided  in  sections  48  and 
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49  below.  §  47.  Real  or  personal  property  may  be  received  at  a  fair  valuation,  if 
a  detailed  statei^ent  respecting  such  property,  together  with  the  approval  of  the 
commissioner  of  corporations  as  to  the  valuation,  is  filed  with  the  secretary  of  state, 
and  such  statement  shall  be  included  in  the  certificate  of  capital  stock  required 
by  section  46.  §  48.  In  case  of  a  corporation  formed  under  section  15,  any  claims 
or  property  may  be  conveyed  in  payment  of  the  capital  stock,  at  a  fair  valuation, 
to  be  determined  by  the  commissioner  of  corporations.  §  49.  Any  corporation 
specified  in  this  chapter  may  "  purchase,  hold  and  convey  "  real  and  personal 
estate  necessary  for  its  business,  and  may  "  carry  on  its  business,  or  so  much 
thereof  as  is  convenient,"  outside  the  state,  and  may  there  purchase  and  hold  nec- 
essary real  or  personal  estate.  Ultra  vires  acts  are  prohibited,  g  50.  The  corpo- 
rate business  may  be  changed  "  upon  the  vote  of  all  its  stockholders  at  a  meeting 
duly  called  for  the  purpose."  A  certificate  of  such  change  must  be  filed  .with  the 
secretary  of  state.  §  51,  Am'd  Laws  1885,  ch.  310.  Corporations  organized  for 
the  manufacture  of  cotton  or  woolen  goods  may,  "  upon  the  consent  of  four-fifths 
of  the  stockholders  by  a  vote  at  a  meeting  called  for  th'B  purpose,"  manufacture 
silk,  linen,  flax  or  india-rubber  goods.  §  53.  Annual  returns,  approved  by  the 
commissioner  of  corporations,  shall  be  filed  with  the  secretary  of  state.  Dissolu- 
tion may  be  decreed  for  a  two  yeai-s'  failure  to  file  such  certificate.  The  corpora- 
tion forfeits  $200  for  failure  to  file  such  certificate  and  the  oflBcers  are  jointly  liable 
in  a  like  sum.  The  fee  for  filing  such  certificate  is  $5.  §§  54,  55,  59,  81,  84,  Am'd 
Laws  1887,  ch.  325.  The  president  and  directors  are  jointly  and  severally  liable 
{for  debts  and  contracts)  for  making  or  consenting  to  a  dividend  when  the  corpo- 
ration is  insolvent,  or  is  thereby  rendered  insolvent,  to  the  extent  of  such  divi- 
dend ;  "  for  debts  contracted  between  the  time  of  making  or  assenting  to  a  loan 
to  a  stockholder  and  the  time  of  its  repayment,  to  the  extent  of  such  loan ;  "  also 
when  the  corporate  debts  exceed  the  capital,  "  to  the  extent  of  such  excess  exist- 
ing at  the  time  of  the  commencement  of  the  suit  against  the  corporation  upon 
the  judgment  in  which  the  suit  in  equity  to  enforce  such  liability  is  brought  as 
hereinafter  provided."  The  president,  directors  and  treasurer  shall  be  so  liable 
"  for  signing  any  statement  filed  under  section  48,  when  the  property  mentioned 
in  such  statement  is  not  conveyed  and  taken  at  a  fair  valuation ;  but  only  the 
officer  or  oflScers  signing  the  same  shall  be  so  liable."  The  president,  directors 
and  other  oflBcers  shall  be  so  liable  for  signing  any  required  certificate  knowing  it 
to  be  false.  §  60.  The  stockholders  shall  be  liable  for  corporate  debts  and  con- 
tracts as  follows :  For  such  as  may  be  contracted  before  the  original  capital  is 
fully  paid  in,  such  liability  extending  only  to  those  stockholders  whose  shares  are 
not  paid  in  full,  and  those  who  have  purchased  such  delinquent  shares  with  knowl- 
edge of  the  facts;  for  the  payment  of  all  debts  existing  at  the  time  when  the 
capital  is  reduced  to  the  extent  of  the  sums  withdrawn  and  paid  to  stockholders ; 
also  for  all  sums  of  money  due  to  operatives,  "  for  services  rendered  within  six 
months  before  demand  made  upon  the  corporation,  and  its  neglect  or  refusal  to 
make  payment"  "  When  special  stock  is  created,  the  general  stockholders  shall 
be  liable  for  all  debts  and  contracts  until  the  special  stock  is  fully  redeemed." 
§  61.  Stockholders  or  officers  are  not  liable,  as  above,  until  an  execution  against 
the  corporation  is  returned  unsatisfied.  g§  63-64.  "No  stockholder  shall  be 
liable  to  pay  a  larger  sum  than  the  amount  of  stock  held  by  him  at  that  time  at 
its  par  value."  §  65.  When  it  appears  to  the  court  that  judgment  against  the 
corporation  is  sought  with  the  purpose  of  enforcing  an  alleged  liability  of  a  stock- 
holder or  officer  thereof,  such  stockholder  or  officer  may  be  allowed  to  defend  the 
suit,  but  he  must  give  a  bond  to  secure  the  plaintiflf's  costs.  §§  70,  71.  The  fee 
required  for  filing  and  recording  the  certificate  required  by  section  31  are  one- 
twentieth  of  one  per  cent  of  the  capital,  but  in  no  case  less  than  $5  nor  more 
than  $200 ;  in  case  of  an  increase  of  stock,  one-twentieth  of  one  per  cent,  of  the 
increase,  but  never  more  than  $300,  including  the '  amount  paid  under  section  31 ; 
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and  in  cases  of  the  certificate  required  by  section  51,  one-twentieth  of  one  per 
cent  of  the  capital ;  for  any  other  certificate,  $1.  §  84.  Upon  a  vote  of  the  gen- 
eral stocliholders,  special  stock  may  be  issued  to  employees  only  at  a  par  value 
of  $10  per  share,  to  an  amount  equal  to  two-fifths  of  the  actual  capital,  payment 
to  be  allowed  in  monthly  instalments  of  $1.  Such  stockholders  shall  receive  their 
proportionate  amount  of  dividends.    Laws  1886,  ch.  209. 

As  to  street  railways,  see  ch.  113,  Am'd  Laws  1889,  ch.  210;  Laws  1887,  ch.  366; 
also  Laws  1889,  ch.  316 ;  Laws  1890,  ch.  336 ;  Laws  1891,  ch.  316 ;  Laws  1893,  ch. 
315. 

For  telegraph  and  telephone  companies,  see  ch.  109 ;  also  Laws  1889,  ch.  434 ; 
Laws  1886,  ch.  270 ;  Laws  1885,  ch.  267 ;  Laws  1884,  chs.  302,  306 ;  Am'd  Pub. 
Stat,  ch.  105,  §§  18,  19. 

For  mortgage,  loan  and  trust  companies,  see  Laws  1888,  ch.  387. 

For  iilsuranoe,  see  Laws  1887,  ch.  314;  Laws  1891,  ch.  289,  and  Laws  1893, 
ch.  54. 

A  manufacturing  or  mechanical  corporation  may  "  purchase,  hold  and  convey  " 
real  and  personal  estate  necessary  for  its  business,  in  any  city  to  which  its  busi- 
ness may  be  removed.    Pub.  Stat,  ch.  105,  §  7. 

Telegraph  and  telephone  companies  shall  not  begin  business  until  three-fourths 
of  the  stock  is  subscribed,  and  one-half  paid  in  in  cash.    Laws  1893,  ch.  374. 

BailrosKls. —  Twenty-five  or  more,  a  majority  of  whom  must  be  residents  of 
the  state,  may  incorporate.  The  corporation  shall  be  subject  to  the  provisions  of 
this  chapter,  and  of  any  general  law  applicable  thereto.  Ch.  113,  §  34  The  articles 
shall  set  forth  (1)  the  corporate  name ;  (3)  the  termini,  the  length  of  the  road  (as 
near  as  may  be),  and  the  name  of  each  city,  town  and  county  along  the  route ; 

(3)  the  gauge,  which  shall  be  either  four  feet  eight  and  a  half  inches,  or  three  feet; 

(4)  the  amount  of  capital  stock  (not  less  than  $10,000  per  mile  of  the  standard 
gauge,  or  $5,000  for  the  narrow  gauge) ;  (5)  the  names  of  at  least  nine  directors  to 
act  till  others  are  chosen  by  the  corporation.  Subscribers  shall  not  be  bound  to 
pay  more  than  ten  per  cent,  of  their  subscriptions,  unless  a  corporation  is  duly 
formed.  §  35.  The  "associates"  may  from  time  to  time  reduce  the  capital,  but 
not  below  the  limit  prescribed  in  section  35.  The  directors  shall  be  subscribers  to 
the  articles,  and  a  majority  of  them  inhabitants  of  the  state.  They  shall  appoint 
a  temporary  clerk  and  treasurer.  They  may  fill  vacancies  occurring  before  the 
establishment  of  the  corporation.  §  36.  The  directors  shall  cause  a  copy  of  the 
articles  to  be  published  for  three  weeks  in  a  county  paper  of  each  county  on  the 
route,  and  shall  post  a  copy  in  each  city  or  town  on  the  proposed  location,  three 
weeks  before  fixing  the  route.  Within  thirty  days  after  the  first  publication,  the 
directors  shall  apply  to  the  railroad  commissioners  for  a  certificate  that  public 
convenience  requires  the  proposed  railroad.  If  the  certificate  is  granted,  proceed- 
ings may  be  continued  as  now  pi-ovided  by  law.  If  the  certificate  is  refused,  no 
further  proceedings  shall  be  had,  but  the  application  may  be  renewed  after  one 
year  from  the  date  of  such  refusal.  The  articles,  and  all  proceedings  thereunder, 
shall  be  null  and  void  unless  the  certificate  of  incorporation  is  issued  within  one 
year  from  the  time  the  route  is  fixed,  as  provided  by  law.  §  37,  Am'd  Laws  1882, 
ch.  365.  A  profile  of  the  surface  of  the  country  to  be  traversed  shall  be  submitted 
to  the  local  authorities  of  each  city  and  town.  If  an  agreement  cannot  be  made 
as  to  the  location,  the  commissioners  decide  the  question,  upon  petition  to  them, 
the  directors  paying  the  cost  §§  38-41.  No  branch  shall  be  laid  longitudinally 
within  the  limits  of  a  public  way  in  a  city  or  town  without  the  consent  of  the 
local  authorities.  §  42.  "When  the  amount  of  capital  named  in  section  35  has 
been  subscribed  in  good  faith  by  responsible  parties,  and  ten  per  cent  thereof  paid 
in  cash,  the  treasurer  shall  affix  to  the  articles  a  certificate  of  the  facts,  and  that 
it  is  intended  in  good  faith  to  build  and  operate  a  railroad  upon  the  route  fixed ; 
also  a  certificate  of  the  required  publication,  and  the  certificates  fixing  the  route, 
and  shall  present  the  same  to  the  commissioners  for  their  approval.     He  shall  also 
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deposit  with  the  board  the  report  of  the  engineer,  and  the  map.  §  43.  If  the 
board  is  satisfied  that  the  law  has  been  complied  with,  and  that  the  money  paid 
to  the  treasurer  will  be  used  for  the  construction  of  the  road,  the  said  board  shall 
affix  to  the  ai'ticles  their  certificate  to  that  effect.  The  articles,  with  all  the  cer- 
tificates attached  thereto,  shall  then  be  filed  with  the  secretary  of  state,  to  whom 
must  be  paid  a  fee  of  $50.  §  44.  Thereupon,  and  after  compliance  with  sections 
85  and  86  below,  the  corporation  may  construct  and  operate  its  road.  The  fii'st 
meeting  shall  be  called  by  a  notice  signed  by  a  majority  of  the  directors.  The 
corporation  may  increase  or  reduce  the  capital,  within  the  limits  of  section  35. 
A  certificate  thereof  must  be  filed  with  the  secretary  of  state.  If  the  construc- 
tion of  the  road  is  not  begun,  and  ten  per  cent  of  the  original  capital  expended 
thereon,  within  two  years  from  the  date  of  its  "  certificate  of  establishment,"  and 
the  road  is  not  open  for  use  within  four  years  after  said  date,  the  corporate  powers 
and  franchises  shall  cease.  No  company  shall  run  trains  on  a  narrow  gauge  road 
until  its  paid-up  capital  equals  half  the  cost  of  the  road,  including  equipment. 
§  45.  Towns,  and  cities  of  less  than  thirty  thousand  inhabitants,  may  subscribe 
for  stock,  to  the  extent  of  two  per  cent  of  the  valuation  of  such  city  or  town, 
or  of  three  per  cent,  if  the  valuation  does  not  exceed  $3,000,000,  upon  the 
approval  of  two-thirds  of  the  votes  cast  at  a  special  election.  §  46  (also  ch. 
39,  §  19).  Such  city  or  town  may  be  an  original  incorporator.  §  47.  At  the 
annual  meetings,  to  be  held  "  at  some  convenient  place  established  by  the  by- 
laws," the  corporation  shall  fix  the  number  of  directors  for  the  ensuing  year, 
which  number  shall  not  be  less  than  five.  §  51.  The  president  shall,  under  penalty 
for  failure  of  a  fine  of  from  $100  to  $1,000,  call  a  special  meeting,  upon  the 
request,  in  writing,  of  thirty  stockholders,  or,  if  there  be  not  thirty  stock- 
holders, upon  such  petition  of  a  majority  of  the  members.  §  53.  At  all  meetings, 
each  stockholder  has  one  vote  for  each  share  hold  by  him,  not  exceeding  a  tenth 
part  of  the  whole  capital  stock ;  but  cities  and  towns,  railroad  corporations,  or 
the  state,  may  vote  all  their  shares.  No  vote  shall  be  given  upon  shares  owned 
by  the  corporation,  "  or  pledged  in  any  form  to  or  for  its  benefit."  §  53.  Proxies 
are  not  valid  af tef  six  months  from  their  execution  and  date.  §  54,  Am'd  Laws 
1888,  ch.  188.  Transfers  must  be  recorded  in  the  books  of  the  treasurer,  but 
records  in  transfer  books  kept  at  a  place  appointed  by  the  directors  are  valid  if  also 
entered  on  the  books  of  the  treasurer  within  ten  days.  Unrecorded  transfers  are 
only  valid  against  the  grantor  or  his  representatives,  except  as  provided  in  Laws 
1884,  chapter  339,  below.  §  56.  The  directors  may,  from  time  to  time,  make  such 
asscfsments,  not  exceeding  in  the  aggregate  $100  on  a  share,  as  they  deem  best 
Upon  the  sale  of  forfeited  shares,  the  stockholder  is  liable  for  a  deficiency,  and  is 
entitled  to  any  surplus.    §  57. 

When  any  railroad  or  street  railway  company  increases  its  capital  stock,  the  shares 
shall  be  offered  to  the  stockholders  at  their  market  value  at  the  time  of  the  increase, 
in  proportion  to  their  previous  holdings,  under  the  direction  of  the  railroad  com- 
missioners. The  directors  shall  notify  each  stockholder  of  the  number  of  shares 
which  he  is  entitled  to  receive,  and  the  price  of  the  same,  fixing  a  time,  not  less 
than  fifteen  days  from  the  date  of  the  notice,  within  which  he  may  subscribe  for 
such  stock.  The  stock  shall  be  paid  for  in  cash  upon  the  issue  of  the  certificate 
therefor.  If  the  increase  is  not  more  than  four  per  cent  of  the  existing  stock,  or  if 
any  shares  remain  unsold  after  the  expiration  of  the  time  limited  by  the  notice, 
the  directors  may  sell  such  stock  at  auction,  after  a  ten  days'  notice  in  three  daily 
papers  approved  by  the  commissioners.  Stock  shall  not  be  sold  or  issued  for  less 
than  the  par  value  thereof,  and  shall  oe  paid  for  in  cash.  §§  58,  59,  Am'd  Laws 
1893,  ch.  315.  A  railroad  corporation,  for  the  purpose  of  building  a  branch  or  ex- 
tension, or  of  aiding  in  the  construction  of  another  railroad,  or  of  taking  stock  in 
an  elevator  corporation  in  which  it  is  an  original  corporator,  or  for  erecting  and 
operating  grain  elevators  in  the  state,  may  increase  its  capital  stock,  conforming 
to  the  two  preceding  sections,     g  60.    If  a  railroad  corporation,  without  authority 
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of  the  legislature,  increases  its  capital  stock  beyond  the  maximum  fixed  in  its 
charter,  or  by  this  chapter,  or  declares  a  stock  dividend,  or  divides  the  proceeds  of 
the  sale  of  stock  among  its  stockholders,  or  issues  certificates  of  stock  when  the 
par  value  of  the  shares  so  issued  is  not  paid  in  in  cash,  the  certificates  so  issued 
shall  be  void,  and  the  directors  present  and  not  dissenting  shall  be  liable  to  a  pen- 
alty of  f  1,000  each.  If  a  corporation  consolidated  with  a  foreign  corporation  in- 
creases its  capital,  or  that  of  the  consolidated  corporation,  except  as  authorized 
by  this  chapter,  without  the  consent  of  the  legislature,  or  without  such  authority 
extends  its  line,  or  consolidates,  or  makes  a  stock  dividend,  its  charter  shall  be 
"subject  to  be  forfeited  and  to  become  null  and  void."  §  61.  Any  railroad  cor- 
poration, "  by  vote  at  a  meeting  called  for  the  purpose,  may  issue  coupon  or  reg- 
istered bonds  to  provide  means  for  funding  its  floating  debt,  or  for  the  payment  of 
money  borrowed  for  any  lawful  purpose,  and  may  mortgage  or  pledge  as  securitj- 
for  the  payment  of  such  bonds"  a  part  or  all  of  its  road,  franchises  or  property, 
real  or  personal.  Such  bonds  "may  be  issued"  in  sums  of  not  less  than  flOO 
each,  payable  at  periods  not  exceeding  fifty  years  from  their  date,  bearing  seven 
per  cent  annual  interest,  "  to  an  amount  which,  including  that  of  bonds  previ- 
ously issued,"  does  not  exceed  in  all  the  paid-in  capital  stock.  No  such  corpora- 
tion shall  issue  bonds,  coupon  notes,  or  other  evidences  of  indebtedness  payable 
at  periods  of  more  than  twelve  months  from  the  date  thereof,  except  as  provided 
in  this  section.  §  63.  At  the  request  of  the  "owner  or  holder"  of  any  coupon 
bonds  lawfully  issued,  "  other  than  bonds  guarantied  by  the  commonwealth,"  the 
railroad  corporation  which  issued  such  bonds  may  issue  "  registered  bonds  in  ex- 
change for  and  in  lieu  of  them,  upon  such  terms  and  under  such  regulations  as 
t)ie  director's  may  prescribe,  and  with  the  consent  and  approval  of  the  trustees,  if 
any,  to  whom  a  moi-tgage  or  pledge  has  been  executed."  Such  registered  bonds 
shall,  with  the  exception  of  the  coupons,  correspond  in  all  respects  with  the  bonds 
for  which  they  are  exchanged,  and  shall  be  in  conformity  with  all  the  laws  au- 
thorizing coupon  bonds.  Such  exchange  shall  not  affect  any  previous  mortgage 
or  pledge.  §  63.  "  Ko  raUroad  corporation  which  has  previously  issued  bonds 
shall  subsequently  make  or  execute  a  mortgage  upon  its  road,  equipment  and 
franchises,  or  any  of  its  property,  real  or  personal,  without  including  in  and  se- 
curing by  such  mortgage  all  bonds  previously  issued  and  all  its  pre-existing  debts 
and  liabilities."  §  64  All  railroad  bonds  or  notes  are  binding  and  collectible  in 
law,  though  sold  at  less  than  par  by  the  corporation  or  its  agents.  §  65.  The 
trustees  of  mortgagees,  when  they  are  entitled  to  the  possession  and  usufruct  of 
the  property,  etc.,  may  contract  with  the  corporation  to  operate  the  road,  if  au- 
'thorized  by  a  majority  vote  of  the  creditors  and  bondholders  represented  at  a 
special  meeting,  each  bondholder  or  creditor  having  one  vote  for  each  $100  held 
by  him.  §  66.  Trustees  in  possession  shall  call  annual  meetings  and  report,  like 
directors.  §  67.  If  the  trustees  fail  to  call  such  meeting,  five  6r  more  cred- 
itors or  bondholders,  whose  claims  amount  to  $10,000,  may  call  the  meeting. 
§  68.  At  such  meeting  the  bondholder  or  creditors  may  elect  three  trustees  for 
the  ensuing  year.  §  69.  Except  by  special  authoritj'  of  the  legislature,  or  as  au- 
thorized in  the  six  following  sections,  no  railroad  corporation  shall,  directly  or 
indirectly,  "  subscribe  for,  take,  or  hold  shares  in  the  stock  or  bonds  of  or  guaranty 
the  bonds  or  dividends  of  any  other  corporation  or  company ;"  and  tlie  amount 
of  bonds  subscribed  for  and  held,  or  guarantied  by  the  corporation,  together  with 
its  own  bonds  issued  in  conformity  with  sections  63  and  63  above,  shall  not  at  any 
time  exceed  the  amount  of  its  capital  stock  actually  paid  in  cash.  §  74.  Stock 
may  be  taken  in  a  telegraph  company,  connecting  two  or  more  places  on  the  road, 
to  an  amount  not  exceeding  $200  for  each  mile  between  such  places.  §  75.  The 
corporation  may  guaranty  the  bonds  of  steamboat  companies,  or  issue  its  own 
bonds  therefor ;  or  become  an  associate,  under  chapter  106,  in  the  formation  of  ele- 
vator companies.  §§  76-78.  Either  of  two  connecting  roads,  wholly  constructed, 
r.iay  guaranty  the  bonds  of  the  other  to  the  extent  of  the  paid-in  capital  of  such 
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other  corporation.  §  79.  A  railroad  corporation  may  aid  in  the  construction  of 
branches,  or  of  connecting  roads,  within  the  state,  by  subscribing  for  shares, 
taking  notes,  or  otherwise ;  but  such  subscription  shall  not  exceed  two  per  cent 
of  the  paid-up  capital  of  the  subscribing  company,  unless  authorized  by  a  majority 
vote  of  the  stock,  "and  no  corporation  shall  mortgage  its  property  to  secure 
the  loans  or  subscriptions  made  by  any  other  corporation  under  this  sec- 
tion," except  upon  a  majority  stock  vote.  §  80.  Corporate  books  shall  be  open 
to  the  inspection  of  the  commissioners  or  of  a  legislative  committee,  and  the 
directors  must  report  annually  to  the  commissioners.  §  81.  The  report  shall  be 
accompanied  by  a  payment  of  $30.  §  82.  A  lessee  must  make  the  required  re- 
turns. §  83.  For  failure  to  make  the  return  or  the  payment  on  time  the  company 
forfeits  $50  for  each  day's  delay,  and  for  an  unreasonable  delay  in  reporting,  the 
sum  of  $5,000  or  less.  §  84.  As  to  condemning  land,  see  §g  85-116,  Am'd  Laws 
1883,  ch.  149;  Laws  1884,  ch.  134.  Construction  shall  not  be  begun  or  land  en- 
tered upon  (except  for  surveys)  until  a  sworn  estimate  of  the  cost  of  construction 
has  been  submitted  to  the  board  of  railroad  commissioners,  nor  until  it  appears  to 
the  boai'd  that  capital  stock  equal  to  half  the  cost  of  construction  has  been  bona 
fide  subscribed  and  twenty  per  cent,  of  the  par  value  thereof  paid  in.  §  85. 
When  the  preceding  section  has  been  complied  with  and  the  board  has  learned' 
that  the  authority  and  consent  required  by  section  94  have  been  obtained,  said 
board  shall  certify  the  same  to  the  secretary  of  state,  for  the  filing  of  which  cer- 
tificate the  corporation  shall  pay  $50.  §  86.  The  location  of  the  road  shall  be 
filed  with  the  county  commissioners  of  each  county  traversed  within  one  year 
from  the  defining  of  the  route,  and  no  land  shall  be  used  (except  for  making  sur- 
reys) until  such  location  is  filed.  §  89,  Am'd  Laws,  1883,  ch.  149.  The  time  for 
completing  the  road  shall  not  be  extended  on  account  of  variations  in  the  route. 
§  90.  Land  outside  the  route  may  be  condemned  for  station  purposes,  or  materi- 
als taken  for  any  purpose  of  construction,  upon  application  to  the  county  com- 
missioners. §  91.  No  corporation  shall  take  by  purchase  or  otherwise,  or  enter 
upon  or  use  (except  for  surveys),  any  land  or  other  property  for  construction  pur- 
poses until  the  county  commissioners  have  determined  in  what  manner  the  railroad 
shall  cross  highways  and  have  given  their  consent  to  such  crossings.  §§  94,  119, 
133.  Materials  necessary  for  construction  purposes  may  be  taken.  §  95.  Bi-anches 
or  extensions  may  be  built  without  additional  capital  stock  if  the  corporate  in- 
debtedness is  not  thereby  increased.  A  certificate  shall  be  filed  according  to  the 
provisions  of  sections  85  and  86,  and  a  fee  of  $50  paid.  §  139.  Such  branch  or 
extension,  whether  or  not  an  increase  of  capital  is  required,  shall  be  begun  witliia 
two  years  from  the  filing  of  the  certificate  and  be  completed  in  four  years,  or  the 
power  to  construct  shall  cease.  §  140.  Within  one  year  after  such  branch  or 
extension  is  open  for  use,  a  map  and  profile  thereof  shall  be  filed  with  the  sec- 
retary of  state.  §  143.  Rates  maj'  always  be  revised  by  a  committee  of  the  legis- 
lature, anything  in  the  charter  to  the  contrary  notwithstanding.  §  180.  Railroads 
shall  not  cross  on  the  same  level  without  the  consent  of  the  commissioners,  but 
when  they  are  authorized  so  to  cross,  either  corporation  may  "enter  its  road 
upon,  unite  the  same  with  and  use  the  road  of  the  other."  gg  118,  316,  Such  con- 
necting roads  shall  transport  each  other's  passengers,  merchandise  and  cars  at 
reasonable  times  and  for  reasonable  compensation,  and  shall  receive  and  deliver 
the  same  as  it  receives  and  delivers  its  own  passengers  and  freight.  §  317.  Con- 
necting roads  chartered  by  other  states'shall  have  the  same  privileges  regarding 
connections  as  domestic  roads.  §  319.  Such  connecting  domestic  lines  may  lease 
each  other's  roads  on  such  terms  as  the  directors  may  decide  upon,  and  as  may  be 
approved  by  a  majority  of  the  stock  of  both  corporations.  This  section  shall  not 
apply  to  two  roads  each  having  a  terminus  in  Boston,  g  230.  Connecting  roads 
within  the  meaning  of  the  preceding  section  includes  roads  connected  by  means 
of  a  leased  road  or  another  connecting  road,  g  321.  Leases  shall  not  be  made  for 
more  than  ninety-nine  years,     g  223.     Corporations  may  be  formed  to  construct 
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and  opei'ate  a  railroad  in  a  foreign  country  subject  to  the  laws  of  that  country. 
§§  235-339.  A  purchaser  at  a  valid  foreclosure  sale  shall,  in  all  respects,  take  the 
rights  of  the  original  corporation.  Laws  1886,  ch.  142.  All  discriminations  regard- 
ing freight  transportation  against  any  person  or  corporation  are  forbidden.  Laws 
1884,  ch.  225.  A  route  may  be  changed  to  improve  the  alignment  of  the  road. 
Laws  1887,  ch.  430.  Notice  of  intended  petitions  to  the  legislature  affecting  mu- 
nicipalities must  be  published  for  three  weeks  in  a  paper  designated  by  the  secre- 
tary of  state.  Laws  1885,  ch.  24.  A  quarterly  statement  of  the  business  and  the 
financial  condition  of  the  corporation  shall  be  furnished  to  the  railroad  commis- 
sionei's  within  fifty  days  from  the  expiration  of  each  quarter  and  be  open  to  pub- 
lic inspection.  The  penalty  for  failure  to  i-eport  is  $30  for  each  day's  delay:  Laws 
1893,  ch.  131.  Annual  returns  must  be  made  according  to  a  form  furnished  by  the 
board.  Laws  1889,  ch.  328.  The  issue  of  mortgage  bonds  by  street  railway  com- 
panies must  be  approved  by  the  railroad  commissioners.  Laws  1889,  ch.  316.  A 
resolution  of  the  legislature  directs  the  railroad  commissioners  to  report  upon  the 
question  of  securing  uniform  railroad  laws  for  the  New  England  States.  Laws 
1891,  p.  1107. 

General  provisions. —  The  provisions  of  this  chapter,  unless  specially  limited, 
shall  apply  to  all  domestic  corporations,  except  so  far  as  they  may  be  inconsistent 
with  statutes  concerning  particttlar  corporations.  Ch.  105,  §  1.  The  legislature 
may  annul  or  amend  any  act  of  incorporation  passed  since  1831.  When  no  pro- 
vision is  specially  made,  the  by-laws  may  determine  the  number  of  shares  entitled 
to  one  vote,  the  number  of  members  which  shall  constitute  a  quorum,  and  the  mode 
of  voting  by  proxy.  The  by-laws  may  fix  penalties,  not  exceeding  $20  for  one  of- 
fense. §  5.  "  Every  corporation  may  convey  lands  to  which  it  has  a  legal  title." 
§  6.  A'corporation  created  by  charter,  if  no  time  is  limited  therein,  shall  be  or- 
ganized within  two  years  from  the  passage  of  the  act  of  incorporation.  §  8.  The 
first  meeting  of  such  a  corporation  shall  be  called  by  a  notice  signed  by  a  majority 
of  the  persons  named  in  the  act  unless  otherwise  provided  in  the  said  act  The 
persons  so  named,  and  their  associate  subscribers  before  the  date  of  the  act  shall 
hold  the  franchises  until  the  corporation  is  organized.  §  9.  When  a  meeting  of 
any  corporation  cannot  be  otherwise  legally  called,^  jiistice  of  the  peace  may  issue 
a  warrant  to  one  of  three  appUcants  (members)  to  call  a  meeting.  §  11.  Unless 
otherwise  provided  by  law,  the  par  value  of  shares  in  any  corporation  hereafter 
organized  shall  be  $100.  §  16  (Statute  of  1873).  No  corporation,  unless  specially 
authorized,  "  shall  issue  any  share  for  a  less  amount  to  be  actually  paid  in  thereon 
than  the  par  value  of  the  shares  first  issued."  §  17.  "When  stock  is  increased,  if 
no  other  provision  is  made  by  law,  the  directors  shall  give  notice  to  each  stock- 
holder, stating  the  time,  not  less  than  thirty  days,  within  which  the  stockholders 
shall  have  the  right  to  take  such  stock.  If  any  shares  remain  untaken  they  shall 
be  sold  at  auction,  but  not  below  par.  §  20.  The  treasurer  shall  keep  an  accurate 
list  of  stockholders,  open  to  the  inspection  of  any  stockholder  upon  written  appli- 
cation. Such  oflicer  shall  forfeit  $50  for  failure  so  to  do.  §  31.  All  records  of 
transfer  of  stock  in  any  purely  domestic  corporotion  shall  be  made  and  kept 
within  the  state ;  and  the  oflicer  whose  duty  it  is  to  record  such  transfers  shall  be 
a  resident  of  the  state.  §  23.  A  certificate  issued  to  a  pledgee  shall  express  on  its 
face  the  fact  of  the  pledge.  The  name  of  the  "pledgor"  shall  be  stated  therein, 
and  he  alone  is  responsible  as  a  stockholder.  §  35.  A  creditor  of  a  general  owner 
of  pledged  stock  may  demand  the  records  to  be  shown  him,  and  for  refusal  to  ex- 
hibit the  same  the  corporation  shall  be  liable  for  all  damages  resulting  therefrom. 
§  85.  Once  in  five  years  every  corporation  shall  publish  a  list  of  all  dividends  and 
balances  which  have  remained  unclaimed  for  two  years  or  more,  w^ith  the  names 
of  those  in  whose  names  the  same  may  stand.  §  37.  The  franchise  of  a  corpora- 
tion authorized  to  receive  toll  may  be  attached  on  mesne  pi-ocess.  5$  30.  And 
when  judgment  is  recovered  against  such  corporation  the  franchises  and  all  other 
property  may  be  sold  on  execution.    §  31.    The  purchasei-s  of  the  franchise  shall 
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be  entitled  to  all  the  privileges  of  the  corporation  respecting  toll.  §  35.  The  cor- 
poration whose  franchise  is  purchased  retains  its  powei-s  in  all  other  respects,  and 
is  subject  to  the  same  liabilities  as  before  the  sale.  §  37.  The  corporation  may,  at 
any  time  within  three  months,  redeem  the  f ranch  ise.  §  38.  A  corporation  may 
be  dissolved  upon  petition  to  the  supreme  court,  t?  40.  When  the  corporate  ex- 
istence is  terminated  in  any  manner  the  corporation  exists  for  three  years  for  the 
sole  purpose  of  closing  up  its  affairs.  §  41.  The  court  may  appoint  receivers  for 
a  corporation  whose  existence  is  terminated  upon  the  request  of  a  creditor  or 
stockholder.  §  43.  Shares  of  stock  in  a  domestic  or  foreign  corporation  may  be 
attached  and  sold  on  execution.  Ch.  161,  §§  71-73.  Sales  of  stock  which  the 
vendor  does  not  own  or  control  at  the  time  are  void.  Ch.  78,  §  6.  Stock  cannot: 
be  issued  below  par.  Ch.  105,  §  20.  A  complete  written  transfer  of  stock,  for 
value,  though  unrecorded  on  the  corporate  books,  is  valid  against  all  parties  ex- 
cept the  corporation.  Laws  1884,  ch.  339.  The  penalty  for  false  entries  is  impris- 
onment not  exceeding  ten  years.  Ch.  203,  §  56,  Am'd  Laws  1885,  ch.  223.  Every 
domestic  company,  if  requested  in  writing  by  a  stockholder  from  thirty  to  sixty  days 
before  the  annual  meeting,  shall,  within  fifteen  days,  file  with  the  secretary  of  state 
a  complete  list  of  stockholders,  with  their  residences  and  the  number  of  shares  of 
each.  The  form  is  to  be_prescribed  by  the  commissioner  of  corporations.  The 
penalty  for  failure  herein  is  a  forfeiture  of  $1,000  by  the  corporation  and  a  liabil- 
ity to  the  extent  of  a  like  sum  on  the  part  of  the  officer  whose  duty  it  was  to  make 
the  certificate  respecting  such  list.  '  Laws  1889,  ch.  223.  A  corporation  cannot 
change  its  name  or  adopt  the  name  of  another  corporation  without  the  consent  of 
the  commissioner  of  corporations.  With  his  consent  the  same  may  be  changed  at 
a  meeting  called  for  the  purpose  by  a  vote  of  two-thirds  of  the  stockholders  pres- 
ent and  voting.  Laws  1891,  ch.  357,  and  ch.  360,  Am'd  Laws  1892,  p.  177.  All 
corporations,  domestic  and  foreign,  "are  prohibited  from  issuing,  negotiating  or 
Belling  any  bonds,  certificates  or  obligations  of  any  kind>  which  are  by  the  terms 
thereof  to  be  redeemed  in  numerical  order  or  in  any  arbitrary  order  of  precedence, 
without  reference  to  the  amount  previously  paid  thereon  by  the  holder  thereof, 
whether  the  same  are  sold  on  the  instalment  plan  or  otherwise."  Any  corporation 
or  person  violating 'the  provisions  of  this  act  shall  forfeit  $50  for  each  offense. 
Such  offense  shall  work  a  forfeiture  of  the  franchise  in  case  of  a  domestic  corpo- 
ration, and  a  forfeiture  of  the  right  to  do  business  in  the  state  in  the  case  of  a  for- 
eign corporation.    Laws  1891,  ch.  383. 

Foreign  corporations. —  Property  in  the  state  belonging  to  foreign  corpora- 
.tions  may  be  attached  like  the  property  of  a  non-resident  individual.  Ch.  105, 
§  38.  Foreign  corpoi-ations,  except  insurance  companies,  "  hereafter  having  a 
usual  place  of  business  in  this  commonwealth,"  shall,  before  doing  business  in 
the  state,  file  with  the  commissioner  of  corporations  a  copy  of  their  charter  and  a 
statement  of  the  amount  of  their  capital  stock,  the  amount  paid  in,  and  whether 
paid  in  cash  or  otherwise,  and  shall  appoint  said  commissioner  their  attorney  to 
accept  service  of  legal  process.  Failure  herein  subjects  every  officer  or  agent 
doing  business  in  the  state  to  a  penalty  of  $500.  The  fee  for  filing  the  charter  is 
$10 ;  for  filing  the  statement,  $5.  Laws  1884,  ch.  330 ;  Laws  1890,  ch.  199.  For- 
eign manufacturing  corporations,  which  have  complied  with  the  above  provision, 
may  purchase  and  hold  such  realty  in  the  state  as  their  business  requires.  Laws 
1888,  ch.  321.  As  to  proceedings  for  making  an  assignment  on  the  part  of  domes- 
tic and  foreign  corporations,  except  in  the  case  of  railroads  and  banks,  see  ch. 
157,  §§  137-30,  and  Laws  1890,  ch.  321.  There  is  a  "  commissioner  of  foreign 
mortgage  corporations,"  whose  duty  it  is  to  examine  and  regulate  foreign  mort- 
gage corporations,  and  an  annual  license  fee  of  $50  must  be  paid  to  provide  for 
the  salary  of  the  commissioner.  Laws  1889,  ch.  437 ;  Laws  1891,  ch.  375 ;  Laws 
1893,  ch.  303.  All  foreign  corporations  "  having  a  usual  place  of  business  in  this 
commonwealth"  shall  annually  file  with  the  secretary  of  8ta|£  a  certificate, 
stating  the  fixed  amount  of  capital,  the  amount  then  paid  up,   and  the  assets  and 

1719 

Digitized  by  Microsoft® 


§  953.]  MASSACHUSETTS.  [CH.  LVT. 

liabilities,  in  a  form  prescribed  by  the  commissioner  oi  corporations.  This  act 
does  not  apply  to  railroads,  nor  to  mining  or  manufacturing  corporations  con- 
ducting their  mining  or  manufacturing  operations  wholly  within  the  state;  nor  to 
those  foreign  corporations  required  to  report  to  other  state  officers  than  the  com- 
missioner of  corporations.  For  failure  to  report  the  corporation  shall  forfeit  $200, 
and  the  president,  treasurer  and  directors  shall  be  jointly  liable  in  a  like  sum.  A 
certificate  shall  be  filed  upon  eveiy  increase  or  reduction  of  capital  stock.  All 
certificates  herein  required  shall  he  approved  by  the  commissioner  of  corpora- 
tions before  being  filed.  The  fee  for  filing  the  annual  certificate  is  $5 ;  for  each  of 
the  others  required  by  this  act,  $1.    Laws  1891,  ch.  341. 

Taxation. —  Stock  in  any  corporation  within  or  without  the  state  is  taxed.  Na 
taxes  shall  be  assessed  for  state,  county  or  town  purposes  upon  the  shares  of  any 
domestic  corporation  paying  a  tax  on  its  franchises  under  the  provisions  of  chap- 
ter 13,  for  any  year  in  which  it  pays  such  tax,  but  such  shares  shall  be  taxable  to 
the  owners  thereof  for  school  district  and  parish  purposes,  and  this  provision  shall 
apply  to  corporations  mentioned  in  section  46  of  said  chapter  13.  Ch.  11,  §  i,  Am'd 
Laws  1887,  ch.  228.  All  machinery  used  in  manufacturing  is  taxed  where  em- 
ployed ;  and  in  assessing  the  stockholders  for  their  shares,  there  shall  be  first  de- 
ducted from  the  value  thei-eof  the  value  of  all  machinery  and  real  estate  belong- 
ing to  the  corporation.  §  20.  Fraudulent  transfers  or  certificates,  made  or  issued 
to  avoid  taxation,  or  evasions  for  such  purpose,  work  a  forfeiture  of  one-half  the 
par  value  of  the  shares  in  question.  §  28.  .  The  shares  or  interest  of  any  stock- 
holder in  any  domestic  corporation  may  be  sold  on  execution  for  taxes.  Ch.  12, 
§  8.  Every  domestic  corporation  which,  on  May  1st  in  any  .year,  holds,  as  col- 
lateral, bonds  of  any  kind,  or  shares  in  corporations  other  than  those  subject  to 
taxation  on  their  franchises  or  stock  under  the  provisions  of  this  chapter,  shall 
return  to  the  tax  commissioner  (who  is  also  commissioner  of  corporations)  the 
whole  number  of  shares  and  bonds  so  held,  the  names  of  the  pledgors,  and  the 
number,  denomination,  and  par  and  cash  value,  if  known,  of  the  shares  and 
bonds  pledged  by  each.  Ch.  13,  §  4.  For  neglect  to  report  or  for  falsity  therein, 
the  corporation  forfeits  from  $50  to  $1,000.  §  5.  Domestic  insurance  companies 
pay  one-fourth  of  one  per  cent,  on  the  "  net  value  "  of  all  policies  in  force.  §  25. 
Other  domestic  insurance  companies  pay  one  per  cent  on  all  premiums  received 
and  not  taxed  in  another  state.  §  29.  Foreign  life  insurance  companies  pay  the 
highest  rate  imposed  by  their  state  upon  Massachusetts  companies.  §  31.  Other 
insurance  companies  incorporated  in  other  states  pay  two  per  cent,  on  their  pre- 
mium receipts,  but  always  pay  the  highest  rate  imposed  by  their  state  upon  Mas- 
sachusetts companies ;  if  incorporated  in  a  foreign  country,  they  pay  four  per  cent 
§§  30,  32.  Home  corporations,  except  banks,  and  except  those  corporations  men- 
tioned in  sections  43  and  46,  shall  annually  return  to  the  tax  commissioner  a  list  of 
their  stockliolders,  giving  the  number  of  shares  held  by  each,  the  par  and  market  value 
thereof,  and  the  amount  of  the  capital  stock.  The  name  of  any  pledgor  whose  stock 
is  held  shall  be  given.  The  returns  shall  contain  a  statement  of  the  personal  and 
real  property  subject  to  local  taxation  within  the  state,  and,  except  in  the  case  of 
railroad  and  telegraph  corporations,  of  the  property  subject  to  local  taxation 
without  the  state.  Railroad  and  telegraph  corporations  shall  return  the  whole 
length  of  their  lines,  and  the  length  of  the  part  without  the  stata  §  38.  The  fair 
cash  value  of  all  the  shares  constituting  the  capital  stock  shall  be  considered  the 
value  of  the  franchise  for  purposes  of  taxation.  §  39.  Every  corporation  em- 
braced in  the  provisions  of  section  38  shall  pay  an  annual  tax  upon  the  valuation 
of  its  franchise,  after  making  the  deductions  provided  for  in  this  section,  at  a  rate 
determined  by  an  apportionment  of  the  whole  amount  of  taxes  to  be  raised  upon 
all  the  taxable  property  in  the  state.  There  shall  be  deducted,  in  case  of  railroad 
and  telegraph  companies  whose  lines  extend  beyond  the  state,  such  portion  of 
the  valuation  of  their  whole  capital  stock  as  is  proportionate  to  the  length  of  the 
lines  beyond  the  state ;  and  also  the  value  of  their  real  estate  and  machinery  sub- 
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ject  to  local  taxation  in  the  state ;  in  the  case  of  other  corporations  mentioned  in 
section  38,  the  value  of  the  real  estate,  machinery,  etc.,  locally  taxed  within  or 
without  the  slate:  But  if  the  charter  of  a  corporation  provides  a  different  method 
of  finding  the  value  of  the  franchise,  the  provisions  of  the  charter  shall  be  fol- 
lowed. §  40.  Foreign  telegraph  companies  shall  make  the  returns  prescribed  by 
section  38,  excepting  the  list  of  shareholders,  and  pay  the  tax  required  by  section 
id.  §  43.  Corporations  chartered  by  the  state,  or  under  the  laws  of  the  state,  to 
engage,  without  the  state,  in  mining,  quarrj'ing  or  extracting  carbonaceous  oils 
from  the  earth,  or  to  purcha.se,  sell  or  hold  mines  or  lands  without  the  state,  shall 
pay  a  semi-annual  tax  of  one-twentieth  of  one  per  cent  upon  the  par  value  of 
their  capital  stock ;  also  an  annual  tax  of  four  per  cent,  upon  their  net  profits. 
§g  43-45.  Such  corporations,  formed  without  the  state,  and  having  established,  for 
more  than  ten  days,  a  subscription,  treasury  or  transfer  office  within  the  state, 
shall  file  with  the  secretary  of  state  a  certificate,  setting  forth  the  facts  and  par- 
ticulars respecting  their  organization  and  capital  stock.  A  certificate  shall  be 
likewise  filed  upon  an  increase  or  reduction  of  capital  stock.  The  fee  for  filing 
each  certificate  is  $5.  The  tax  to  be  levied  on  such  corporations  is  one-fourth  of 
one  per  cent,  semi-annually,  upon  the  par  value  of  the  capital  stock,  provided 
such  tax  does  not  exceed  $300  for  any  corporation.  The  corporations  mentioned 
in  this  act,  upon  filing  the  copy  and  statement  required  by  chapter  330  of  the  laws 
of  1884  (see  above  under  "Foreign  corporations"),  shall  be  relieved  from  making 
the  returns  and  certificates  required  by  this  act.  Laws  1883,  ch.  106,  Am'd  Laws  1883, 
ch.  74;  Laws  1886,  ch.  330.  Every  corporation  formed  in  the  state  to  construct 
railroads,  or  railroads  and  telegraphs,  in  foreign  countries,  shall,  for  purposes  of  tax- 
ation, be  subject  to  section  43,  chapter  13.  §  46.  Mutual  insurance  companies, 
organized  under  the  general  laws,  pay  a  tax  upon  their  guarantied  capital  and  per- 
manent fund,  like  the  tax  upon  the  franchises  of  other  corporations.  §  50.  For 
failure  to  make  returns,  corporations  forfeit  two  per  cent  upon  their  capital 
stock.  §  54.  Both  lessee  and  lessor  are  liable  for  the  tax.  §  56.  No  tax  will  be 
assessed  for  state,  county  or  town  purposes  upon  the  shares  of  stock  taxable  un- 
der sections  40,  42, 43  and  45,  for  any  year  in  which  the  franchises  or  property  tax 
is  paid,  but  the  tax  collected  under  section  40  shall  be  apportioned  to  the  munic- 
ipalities in  proportion  to  the  number  of  resident  stockholders.  §  57.  Corpox-ate 
books  shall  be  open  for  the  inspection  of  the  tax  commissioner.  §  59.  The  tax 
on  the  corporate  franchise  of  any  corporation  shall  not  prevent  or  affect  the  im- 
position of  any  tax  authorized  to  be  collected  upon  any  special  privilege.  §  60. 
For  filing  the  certificate  required  by  section  31  of  chapter  106,  a  fee  of  one-twen- 
tieth of  one  per  cent,  but  not  exceeding  $300,  is  charged.  Ch.  106,  §  84  Foreign 
accident  insurance  companies  pay  a  tax  of  two  per  cent  on  premium  receipts 
within  the  state.  Laws  1890,  ch.  197.  The  cost  of  carmg  for  the  deposits  re- 
quired to  be  made  with  the  state  treasurer  shall  be  taxed  to  the  corporations  in 
proportion  to  the  amount  of  their  respective  deposits.  Laws  1891,  ch.  283.  Land 
without  the  limits  of  the  route  of  a  railroad,  taken  for  station  purposes,  under  sec- , 
tion  91  of  chapter  113,  shall  not  be  exempt  from  taxation.    Ch.  112,  §  92. 

§  954.  MICHIGAir: '  Constitutional  provisions.—  The  credit  of  the  state 
shall  not  be  granted  to  or  in  aid  of  any  person  or  corporation.  Constitution  of 
1850,  art  XIV,  §  6.  The  state  shall  not  subscribe  to  or  be  interested  in  the  stock 
of  any  corporation.  Id.,  §  8.  The  state  shall  not  be  a  party  to  or  interested  in  any 
work  of  internal  improvement,  nor  engaged  in  carrying  on  any  6uch  work,  "  ex- 
cept in  the  expenditure  of  grants  to  the  slate  of  land  or  other  property."  Id.,  §  9. 
The  legislature  may  provide  for  specific  taxes  on  "  banking,  railroad,  plank-road 
and  other  corporations  hereafter  created."  Id.,  §  10.  Corporations  may  be 
formed  under  general  laws  but  shall  not  be  created  by  special  act  All  such  gen- 
eral laws  may  be  amended  or  repealed.     Art  XV,  §  1.     "  The  stockholders  of  all 

•  The  acta  of  tho  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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corporations  and  joint-stock  associations  shall  be  individually  liable  for  all  labor 
performed  for  such  corporation  or  association."  Id.,  §  7.  Private  property  shall 
not  be  taken  by  any  corporation  for  public  use  without  compensation  being  first 
received.  Id.,  §  9.  No  corporation,  except  for  the  construction  of  railroads, 
plank-roads  and  canals,  shall  be  created  for  more  than  thirty  years ;  "  but  the 
legislature  may  provide  by  general  laws  applicable  to  any  corporation  for  one  or 
more  extensions  of  the  term  of  such  corporation  while  such  term  is  running,  not 
exceeding  thirty  years  for  each  extension,  on  consent  of  not  less  than  a  two- 
thirds  majoi'ity  of  the  capital  of  the  corporation ;  and  by  like  general  laws  for  the 
corporate  reorganization  for  a  further  period  not  exceeding  thirty  years  of  such 
corporations  wiiose  terms  have  expired  by  limitation,  on  the  consent  of  not  less 
than  four-fifths  of  the  capital"  Id,  §  10,  Am'd  Supplement  1890,  p.  2802.  "  No 
corporation  shall  hold  any  real  estate  hereafter  acquired  "  for  more  than  ten  years 
except  that  actually  "occupied"  in  the  exercise  of  the  corporate  franchise.  Id, 
§  12.  The  legislature  may  establish  maximum  I'ates  on  railroads,  "and  shall  pro- 
hibit running  contracts  between  such  railroad  companies  whereby  discrimination 
is  made  in  favor  of  either  of  such  companies  as  against  other  companies  owning 
connecting  or  intereecting  lines  of  railroad"  Ai-t  XIX,  A.,  §  1.  Competing  or 
parallel  lines  shall  not  consolidate  their  "stock,  property  or  franchises."  In  no 
case  shall  consolidation  take  place  without  a  public  notice  of  sixty  days  to  all 
stockholders.     Id.,  §  3. 

Miscellaneous  corporations. —  Three  or  more  may  incorporate  to  carry  on 
"  any  manufacturing  or  mercantile  business  or  any  union  of  the  two."  Gen.  Stat, 
Sup.  of  1890,  §  4161  (a).  Blanks  for  the  articles  of  association  are  furnished  by 
the  secretary  of  the  stata  The  articles  shall  state  (1)  the  corporate  name  and  pur- 
poses ;  (2)  the  place  of  business ;  (3)  the  amount  of  capital  stock  (to  be  from  $.5,000  to 
$■5,000,000)  and  the  number  of  shares  (to  be  of  the  par  value  of  $25  each) ;  (4)  the 
amount  paid  in  "  at  the  date  of  the  articles  "  (which  shall  be  not  less  than  ten 
per  cent  of  the  (Capital  and  shall  not  be  reduced  below  such  per  cent) ;  (5)  the 
term  of  existence  (not  to  exceed  thirty  years) ;  (6)  the  names  and  residences  of  the 
stockholders  and  the  number  of  shares  taken  by  each.  §  4161  (a  1).  Any  two 
members  may  call  the  first  meeting  by  a  two  weeks'  notice  in  a  .county  paper. 
The  notice  may  be  waived  by  a  writing  signed  by  all  the  stockholders,  specifying 
the  time  and  place  of  holding  the  meeting.  §  4161  (a  2).  There  shall  be  not  lesS 
than  three  directors,  who  shall  be  stockholdei-s.  S  4161  (a  3),  Am'd  Laws  1893, 
No.  76.  If  the  directors  neglect  to  call  a  meeting,  three  of  the  stockholders  may 
call  the  meeting.  §  4161  (a  4).  The  secretary  and  treasurer  shall  reside,  have 
their  place  of  business  and  keep  the  corporate  books  within  the  stata  The  same 
pereon  may  hold  both  oflBces.  §  4161  (a  5).  The  corporate  business  may  be  con- 
ducted in  whole  or  in  part  in  any  state.  §4161  (a  7).  If  the  corporation  is  organ- 
ized to  operate  in  the  state,  it  shall  before  doing  business  record  the  articles  with 
the  secretary  of  state  and  with  the  county  clerk  at  its  own  expense ;  if  to  operate 
without  the  state,  with  the  secretary  of  state  and  the  county  clerk  of  the  county 
in  this  state  where  the  oflSce  is  kept.  §  4161  (a  8).  The  directors  may  call  in  sub- 
scriptions by  instalments  in  such  proportion  and  at  such  times  and  places  as 
they  think  best  §  4161  (b).  Annual  reports  shall  be  made  on  blanks  to  be  fur- 
nished by  the  secretary  of  state.  §4161  (b  1).  The  corporation  may  elect  "in 
such  manner  as  they  shall  determine  all  necessary  officers."  §  4161  (b  2).  The 
corporation  may  "  acquire  and  hold  such  lands,  tenements  and  hereditaments,  and 
such  other  property  of  every  kind  "  as  are  necessary  for  its  corporate  business ;  and 
such  other  "  lands,  tenements  and  hereditaments  "  as  shall  be  taken  in  payment 
of  or  security  for  debts  due  the  corporation,  and  may  manage  and  dispose  of  the 
same  at  pleasure.  "-It  may  also  purchase  and  hold  any  grant  of  lands  made  by 
the  general  government  to  aid  in  any  work  of  internal  improvement  in  this  stata" 
§  4161  (b  3).  The  corporate  books  and  accounts  shall  be  kept  for  the  inspection  of 
stockholders  at  the  principal  office  in  the  state,  and  annual  statements  must  be 
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made  to  the  stockholders.  §  4161  (b  4V  The  stock  is  personalty,  transferable  only 
on  the  corporate  books  in  the  manner  described  by  the  by-laws.  The  corporation 
shall  at  all  times  have  a  lien  upon  "  all  the  stock  or  property  of  its  members  in- 
vested therein,  for  all  debts  due  from  them  to  such  corporation."  §  4161  (b  5). 
The  place  of  business  may  be  removed  from  one  place  in  the  state  to  another 
place  in  the  state  upon  a  two-thirds  stock  vote.  §  4161  (b  7).  An  office  or  place 
of  business  may  be  established  anywhere  in  the  Union,  and  stockholders'  or  di- 
rectors' meetings  be  held  at  such  office ;  provided,  that  there  shall  always  be  one 
office  in  the  state  where  notices  may  be  served.  §  4161  (b  9).  If  the  capital  stock 
is  refunded  to  the  stockholders  before  all  the  corporate  debts  are  paid  for  which 
such  stock  would  have  been  liable,  the  stockholders  shall  be  jointly  and  severally 
liable  to  creditors  for  the  amount  refunded  to  them  respectively,  g  4161  (c).  All 
the  directors  assenting  to  a  dividend  where  the  corporation  is  insolvent,  or  which 
would  make  it  so,  shall  be  jointly  and  severally  liable  "  for  all  the  debts  due  from 
such  corporation  at  the  time  of  paying  or  declaring  such  dividend."  §  4161  (c  1). 
The  directors  ordering,  or  assenting  to,  any  violation  of  this  law  shall  be  jointly 
and  severally  liable  for  all  debts  contracted  after  such  violation,  "  to  the  extent 
of  three  times  the  amount  paid  in  on  the  stock  standing  in  the  name  of  such  di- 
rector in  any  such  corporation."  §  4161  (c  3).  The  stockholders  are  individually 
liable  for  all  debts  for  labor  performed  for  the  corporation,  which  liability,  may 
be  enforced  after  execution  against  the  corporation  is  returned  unsatisfied. 
§  4161  (c  8).  When  the  corporate  existence  is  about  to  terminate  by  limitation, 
the  same  may  be  continued  for  not  more  than  thirty  years,  by  a  two-thirds  stock 
vote  at  the  annual  meeting  next  preceding  the  termination  of  the  corporation,  or 
at  a  special  meeting  held  less  than  a  year  before  such  termination,  tj  4161  (d  2). 
Provision  is  made  for  the  issue  of  preferred  stock.  Laws  1893,  No.  187.  The 
"  general  provisions "  given  below  (gg  4860-4904)  govern  corporations  formed 
under  this  act,  where  no  provision  of  this  act  is  applicable.    §  4161  (d  3). 

For  the  winding  up  of  mining  and  manufacturing  corporations,  see  §  4161  (d  7), 
and  Laws  1891,  p.  168.     Also  Laws  1893,  No.  40. 

For  telegraph,  telephone  and  express  companies,  see  Gen.  Stat.,  §  3718  et  seq., 
and  Supp.,  §  3718  (a)  et  seq.. 

For  insurance  companies,  see  Gen.  Stat  and  Supp.,  §  4207  et  seq.,  and  Laws 
1891,  p.  16. 

For  mining  and  smelting  companies,  see  Gen.  Stat,  and  Supp.,  §  4076  et  seq. 

Respecting  land-purchasing  and  improvement  companies,  see  Id.,  §  8801  et  seq. 

For  oil  and  petroleum  companies,  see  Id.,  §  3751  et  seq. 

For  street  railroads,  see  Id.,  §  8536  et  seq.,  and  Laws  1891,  pp.  22  and  277,  and 
Laws  1893,  No.  12. 

Three  or  more  may  form  a  partnership  association  for  the  purpose  of  conduct- 
ing any  lawful  business  in  any  state  or  country,  but  having  a  principal  office 
within  the  state,  by  subscribing  and  contributing  capital,  which  capital  shall 
alone  be  liable  for  the  debts  of  the  association.  They  must  sign  and  acknowledge 
a  statement  setting  forth  (1)  the  names  of  the  corporators  and  the  amount  sub- 
scribed by  each ;  (3)  the  total  amount  of  the  capital,  and  how  and  when  to  be  paid ; 
(3)  the  character  of  the  proposed  business,  and  the  location  of  the  same ;  (4)  the 
name  of  the  association,  with  the  word  "limited"  added  as  a  part  of  the  same; 
(5)  the  contemplated  corporate  duration  (not  to  exceed  twenty  years);  (6)  the 
names  of  the  officers.  The  capital  stock  may  be  paid  for  in  real  or  personal  es- 
tate, at  a  valuation  to  be  approved  by  all  the  "  members  subscribing  to  the  cap- 
ital." The  names  of  those  thus  contributing,  with  a  description  and  valuation  of 
the  property,  shall  be  inserted  in  the  statement  Such  statement  shall  be  i-ecorded 
with  the  recorder  of  the  county  where  the  principal  office  is  to  be  located.  Gen. 
Stat,  §  2365.  The  liability  of  members  for  corporate  debts  is  as  follows :  If  exe- 
cution against  the  company  is  returned  unsatisfied,  an  execution  may  be  issued 
against  any  of  the  members  'to  the  extent  of  the  portions  of  their  subscriptions 
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respectively  in  the  capital  of  the  association  not  then  paid  up.''  This  pi-ovision 
does  not  relieve  the  members  from  individual  liability  for  labor  performed  for  the 
association.  §  2366.  The  omission  of  the  word  "  limited  "  renders  all  the  mem- 
bers liable  for  debts  or  liabilities.  §  2367.  An  interest  in  such  an  association  shall  be 
personal  estate,  and  may  be  transferred  "  under  such  rules  and  regulations  as  the 
association  may  prescribe  and  in  force  at  the  time  of  such  transfer."  The  trans- 
feree, whether  by  gift,  purchase,  descent  or  bequest,  shall  become  a  member,  on 
compliance  with  such  rules  and  regulations.  §  2368,  Am'd  Sup.,  §  2368.  There 
shall  be  at  least  one  meeting  annually  of  the  members,  "at  one  of  which"  there 
shall  be  elected  from  three  to  five  managers,  one  of  whom  shall  be  chairman,  one 
treasurer  and  one  seci'etary.  No  debts  shall  be  contracted  or  liability  incurred 
except  by  one  or  more  of  said  managers,  and  no  liability  for  more  than  $500,  "ex- 
cept against  the  person  incurring  it,  shall  bind  the  said  association,"  unless  reduced 
to  writing  and  signed  by  at  least  two  managers,  "except  in  case  of  associations 
for  the  purpose  of  buying  and  selling  merchandise,  a  majority  of  the  interest  in 
such  association  may  select  one  of  the  managers  each  year  "  to  make  purchases. 
The  by-laws  originally  adopted  can  only  be  changed  by  the  consent  in  writing  of 
three-fourths  in  number  and  interest.  §  8369.  The  credit,  name  or  capital  cannot 
be  loaned  to  members ;  nor  to  any  other  person  or  association  without  the  consent 
in  writing  of  a  majority  in  number  and  interest,  and  then  only  to  benefit  the  asso- 
ciation. §  2371.  Real  estate  shall  be  held,  owned  and  conveyed  only  in  the  name 
of  the  association.    §  2374. 

Railroads. —  Seven  or  more  may  incorporate  to  construct,  operate  and  main- 
tain a  railroad,  railroad  bridge  or  raih-oad  tunnel.  They  shall  subscribe  articles 
setting  forth  (1)  the  corporate  name  and  the  period  of  duration ;  (2)  the  amount  of 
capital  stock  (which  shall  be  not  less  than  $4,000  per  mile  for  a  narrow  gauge,  and 
not  less  than  $8,000  jjer  mile  for  a  standard  gauge,  or  not  less  than  half  the  esti- 
mated cost  of  such  tunnel  or  bridge) ;  (3)  the  number  of  shares  (to  be  of  the 
amount  of  $100  each);  (4)  the  names  of  from  five  to  fifteen  directors;  (5Xthe  ter- 
mini, the  names  of  the  counties  traversed  and  the  length  of  the  road.  Each  sub- 
scriber shall  state  his  residence  and  the  number  of  shares  he  will  take.  When  $500 
per  mile  is  subscribed  (or  one-half  the  cost  of  the  bridge  or  tunnel),  and  five  per 
cent  thereof  paid  bona  fide  in  cash  to  the  directors,  and  an  afiBdavit  of  two  direct- 
ors is  attached  affirming  such  payment,  the  articles  shall  be  filed  with  the  secre- 
tary of  state,  which  completes  the  incorporation.  Real  estate  necessary  for  railroad 
purposes  may  be  held.  Any  railroad  company  existing  in  whole  or  in  part  under 
the  laws  of  the  state  may  increase  or  reduce  the  number  of  its  directors,  by  a  two- 
thirds  stock  vote,  within  the  limits  stated  above.  Gen.  Stat,  §  3313.  The  pur- 
chasers of  a  railroad  at  a  foreclosure  sale,  and  their  associates,  may  incorporate 
and  have  the  rights  and  powers  of  the  old  corporation.  The  organization  may  be 
formed  by  virtue  of  a  declaration  or  certificate  of  the  purchasers,  setting  forth  a 
description  of  the  property  sold  and  the  date  of  the  deed  under  which  it  was  sold, 
or  of  the  decree  of  the  court ;  a  description  of  the  parties  to  the  deed  or  suit ;  the 
time  of  sale  and  the  name  of  the  officer  who  sold  the  property ;  the  purchasers, 
the  amount  paid,  the  stockholders  to  whom  stock  is  to  be  issued,  and  the  amount 
of  the  capital  stock ;  the  name  of  the  new  corporation,  and  any  other  facts  requi- 
site to  be  stated.  The  certificate  shall  be  filed  and  recorded  with  the  secretary  of 
state.  The  stock  shall  be  issued  in  shares  of  $100  each.  §3314.  Directors  shall 
be  stockholders.  No  stockholders  in  arrears  in  the  payment  of  assessments  can 
vote.  The  directors  must  provide  by-laws  for  the  "  disposition  of  its  unsubscribed 
capital  stock."  Each  share  held  for  ten  days  previous  to  an  election  has  one  vote  in 
person  or  by  proxy.  Vacancies  in  the  board  are  filled  by  the  directors.  §  3315. 
Amendments  may  be  made,  upon  a  two-thirds  stock  vote,  so  as  to  change  the 
route,  extend  the  line  from  either  or  both  termini,  build  branches,  change  the 
gauge,  etc.  The  amendments  must  be  filed  like  the  original  articles.  §  3316.  At 
any  annual  election  the  stockholders  may  classify  the  directors  in  three  equal 
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I 
classes,  as  near  as  may  be,  to  hold  ofBce  for  one,  two  and  three  years  respectively. 
If  the  directors  fail  to  call  the  annual  meeting  it  may  be  called  by  a  majority  of 
the  stonkholders,  and  a  special  meeting  may  be  called  by  one-fourth  of  the  stock. 
A  majority  of  the  stock  may  remove  any  director  or  other  officer  and  elect  others 
in  their  stead.  All  the  officers  shall  be  governed  by  the  rules  and  i-egulations 
adopted  by  the  stockholders  at  any  meeting.  §  3317.  The  directors  may  prescribe 
the  amounts  of  instalments  and  the  manner  of  paying  the  same.  §  3319.  Stock 
is  personalty,  transferable  according  to  the  by-laws,. but  no  share  shall  be  trans- 
ferred until  paid  in  full  "  without  the  consent  of  the  board  of  directors."  Each 
certificate  of  stock  shall  show  the  amount  paid  thereon.  §  3330.  A  profile  map 
of  the  route  shall  be  submitted  to  a  state  board  for  their  approval.  Sup.,  §  3321. 
A  relocation  may  be  made  for  the  improvement  of  the  line.  Gen.  Stat.,  §  3322. 
The  corporation  has  the  usual  powers  respecting  surveys,  and  has  power  to  "  re- 
ceive, hold  and  take"  voluntary  "grants  and  donations  "  of  any  property  made  in 
aid  of  the  road,  but  real  estate  thus  taken  shall  be  held  for  the  purpose  of  the  grant 
only.  The  corporation  has  further  power  "to  purchase,  and,  by  voluntary  grants 
and  donations,  receive,  take,  and  by  its  officers,  engineers,  surveyors  and  agents 
enter  upon  and  take  possession  of,  hold  and  use  all  such  la,nds  and  real  estate, 
franchises  and  other  property,  as  may  be  necessary  for  the  construction,  main- 
tenance and  accommodation  of  its  railroad  or  railroad  tunnels,  stations,  depots 
and  other  accommodations."  But  the  same  shall  not  be  appropriated  until  com- 
pensation is  made.  Neighboring  lands  may  be  taken  (by  condemnation)  to  pro- 
cure construction  materials.  The  railroad  may  be  constructed  "  upon  or  across  " 
any  private  road,  street  or  highway,  and  across  or  under  any  railroad  or  canal, 
but  any  such  road,  etc.,  shall  be  restored  to  its  former  condition  of  usefulness. 
The  company  may  "  cross,  join  and  unite  its  railroads  with  "  any  other  railroad 
"  now  or  hereafter  constructed,"  and  may  make  "  all  such  business  arrangements  as 
said  companies  may  agree  upon."  Every  company  whose  road  is  thus  crossed  must 
form  connections.  The  maximum  passenger  rates  are  fixed  at  from  two  to  three 
cents  per  mile,  according  to  the  earnings  of  the  road.  §  3313,  Am'd  Laws  1891,  p.  100. 
Such  railroad  company  cannot  limit  its  common-law  liability  as  a  common  carrier, 
except  by  a  written  agreement  signed  by  both  parties  thereto.  §§  3328,  3418.  As 
to  proceedings  for  condemnation,  see  Gen.  Stat.  Am'd  Sup.,  §g  3829-3341.  The  cor- 
poration has  the  same  powers  respecting  the  building  of  branch  roads  as  are 
conferred  for  the  construction  of  the  main  line.  Branches  may  be  built  when 
-the  directors  think  best.  The  corporation  may  subscribe  to  the  capital  stock  of 
any  other  corporation  formed  under  this  act ;  and  any  railroad  company  char- 
tered or  organized  under  any  other  law  of  the  state  may  subscribe  to  the  capital 
stock  of  any  company  formed  under  this  act,  not  having  the  same  terminal  points, 
and  not  being  a  competing  line,  with  the  consent  of  the  company  to  whose  stock 
such  subscription  is  made.  Any  company  organized  under  this  act  may  arrange 
with  any  other  railroad  company  for  running  its  cars  over  the  road  of  such  other 
company,  "  or  for  the  working  and  operating  of  such  other  roads  as  said  com- 
panies shall  mutually  agree  upon;"  and  any  railroad  companies  may  enter  into 
any  arrangements  for  their  common  benefit,  calculated  to  promote  the  objects  of 
their  creation.  Rates  on  branch  roads,  or  on  connecting  roads  with  which  such 
arrangements  are  made,  shall  be  the  same  as  on  the  main  line.  No  discrimination 
shall  be  made  respecting  connecting  roads.  §  3342.  Any  railroad  company  in 
the  state,  forming  a  continuous  or  connecting  line  with  any  other  company,  "  may 
consolidate  with  such  other  company,  either  in  or  out  of  this  state,  into  a  single 
corporation."  But  competing  lines  cannot  thus  consolidate.  The  directors  may 
enter  into  an  agreement,  which  must  be  submitted  to  a  meeting  of  the  stockhold- 
ers of  the  respective  companies,  and  approved  by  a  majority  of  the  stock.  The 
number  of  directors  named  in  the  agreement  shall  be  from  five  to  fifteen.  The 
first  election  of  directors  shall  take  place  within  six  months  from  the  consolida- 
tion.   The  agreement  shall  state  the  number  of  shares  in  the  new  corporation,  and 
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the  value  of  each  share,  and  the  manner  of  converting  the  shares  of  the  two  or 
more  old  corporations  into  the  shares  of  the  new  corporation.  Any  "  power,  right, 
franchise,  privilege  or  immunity  "  possessed  by  either  of  the  consolidating  com- 
panies, which  would  not  be  possessed  by  a  company  originally  incorporating 
under  this  act,  as  now  existing  or  hereafter  amended,  "shall  be  utterly  lost,  an- 
nulled and  abrogated ; "  but  the  new  corporation  shall  be  subject  to  all  the  re- 
strictions and  perform  all  the  duties  imposed  by  this  act  A  copy  of  the  contract 
shall  be  filed  with  the  secretary  of  state.  Subject  to  the  above  provisions,  the 
rights,  franchises  and  property  of  all  the  consolidatmg  companies  shall  vest  in 
the  new  corporation,  and  it  shall  be  subject  to  all  the  liabilities  and  duties  which 
were  imposed  upon  the  old  companies.  Debts  of  the  old  companies  shall  be  paid 
by  the  new  corporation.  The  articles  of  agreement  shall  be  submitted  to  a  state 
board  for  approval,  before  they  shall  have  any  effect,  and  before  the  duplicate  is 
filed  with  the  secretary  of  state.  g§  3343,  3344,  Am'd  Laws  1891,  p.  141.  The 
trustees,  in  any  deed  of  trust  or  mortgage  of  and  upon  any  railroad,  in  case  of 
default  in  payment,  may,  in  pursuance  of  any  power  of  sale  in  the  mortgage,  etc., 
convey  the  title  to  the  purchaser  or  purchasers,  and  authorize  them  to  possess  and 
enjoy  the  franchise,  "  as  fully  as  may  be  provided  in  said  mortgage  or  deed  of 
trust;  "  and  it  shall  be  lawful  for  all  corporations  formed  under  this  act  "for  the 
purpose  of  securing  their  bonds,  authorized  to  be  issued  in  accordance  with  its 
pi'ovisions,  to  execute  such  mortgage  or  deed,  with  such  power  contained  therein 
for  the  sale  of  the  property  mortgaged  or  deeded  as  shall,  in  its  judgment,  or  the 
judgment  of  the  board,  be  found  expedient,  and  such  power  and  sale  in  accord- 
ance therewith  shall  be  lawful  and  valid."  Gen.  Stat,  §  3321.  "  All  companies 
organized  under  this  act  shall  have  power  from  time  to  time  to  borrrow  such 
sums  of  money  as  may  be  necessary  for  completing,  finishing,  equipping  or  oper- 
ating their  road,  or  any  part  thereof,  or  for  paying  any  indebtedness  necessarily 
incurred  "  for  such  purposes ;  "  and  to  issue  and  dispose  of  their  lands  or  obliga- 
tions for  any  amount  necessarily  borrowed  for  such  purpose,  for  such  sums  and 
for  such  rate  of  interest,  not  exceeding  ten  per  cent,  as  they  may  deem  advisable, 
and  to  mortgage  their  corporate  property  and  franchises  and  the  income  thereof, 
or  any  part  thereof,  to  secure  the  payment  of  any  debt  contracted  or  to  defray 
any  expenditure  by  the  company  for,  the  purpose  aforesaid."  The  directors  may 
give  bondholders  the  right  to  convert  their  bonds  into  stock  at  any  time  within 
ten  years  from  the  date  of  the  bonds,  on  such  terms  as  the  company  may  think 
best;  "and  said  company  may  sell  their  bonds  or  obligations,  either  within  or 
without  this  state,  and  at  such  rates  and  prices  as  they  may  deem  proper."  Any 
such  company  may  at  any  time,  "with  the  concurrence  of  the  stockholders  rep- 
resenting a  majority  of  the  stock,  a  majority  in  value  of  its  stockholders,"  at  the 
annual  or  a  special  meeting,  increase  its  capital  stock,  "  or  provide  for  the  issue 
of  preferred  or  secured  stock,  for  the  purpose  aforesaid,  upon  such  terms  and 
conditions  as  to  them  may  seem  meet"  If  the  capital  stock  is  found  insuffi- 
cient for  the  purposes  of  the  road,  the  corporation  may,  with  the  consent  of  two- 
thirds  of  the  stock,  increase  the  capital  to  any  necessary  amount  §  8352. 
"  Any  railroad  company  who  owns,  has  possession  of  and  is  operating  a  railroad 
constructed  and  equipped,  and  whose  railroad  and  railroad  property  and  franchises 
are  not  mortgaged,  shall  have  the  right  to  issue  bonds  and  to  mortgage  its  corpo- 
rate property  and  franchises  to  recover  the  payment  of  the  said  bonds,  and  may 
issue  such  bonds  and  dispose  of  the  same  in  such  manner  as  shall  be  determined 
upon  by  a  vote  of  the  owners  of  the  entire  capital  stock  of  the  said  company,  at  a 
meeting  duly  called  for  that  purpose."  The  owners  of  all  the  stock,  at  a  meeting 
called  for  the  purpose,  are  authorized  to  determine  the  form  of  such  bonds,  the 
length  of  time  they  shall  run,  and  the  rate  of  interest  they  shall  bear,  not  exceed- 
ing ten  per  cent ;  also  the  foi-m  and  provisions  of  the  mortgage  or  trust  deed,  the 
trustee  or  trustees  to  whom  the  same  shall  be  made,  and  their  rights,  powei-s  and 
duties,  "  and  to  make  such  provisions  therein  for  the  sale  and  transfer  of  the  cor- 
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porate  property  and  franchises  therein  described  as  they  shall  deem  best ;  and  the 
sale  and  transfer  of  the  said  corporate  property  and  franchises  in  accordance  there- 
with shall  be  lawful  and  valid."  Laws  1891,  p.  94.  Railroads  shall  furnish  ac- 
commodations for  connecting  roads  at  junctions  aad  termini.  §  3354.  No  dis- 
crimination shall  be  made  in  favor  of  any  individual  or  company,  in  facilities  or 
rates.  Sup.,  §  3355.  Any  necessary  land  for  station  accommodations  for  itself,  or 
for  any  connecting  road,  may  be  condemned  by  the  corporation.  Gen.  Stat, 
§  3356.  When  any  of  the  land  of  a  railroad  corporation  in  or  adjacent  to  its  sta- 
tions is  not  in  actual  use,  and  is  not  needed  by  such  company  for  depot  or  terminal 
purposes,  any  other  company  may  condemn  such  land  for  such  purposes,  g  3357. 
Any  railroad  company  which  has  a  terminus  on  any  navigable  water  may  own  a 
line  of  steamers  to  connect  its  road  with  another  road,  or  may  aid  such  steamboat 
company  by  loans  of  money.  Sup.,  §  3357  (a).  "  Every  railroad  and  railway  com- 
pany operating  a  railroad  in  whole  or  in  part  in  this  state  which  company  may 
have  been  by  means  of  a  consolidation  under  any  general  or  special  law  of  this 
state,  or  by  means  of  a  mortgage  foreclosure  and  sale  and  reorganization,  under 
any  general  law  of  this  state,  is  hereby  declared  to  be  in  all  respects  subject  to  the 
general  laws  of  the  state  respecting  railroads  as  now  existing  or  as  hereafter 
amended ; "  and  any  right,  power,  or  exemption  which  would  not  belong  to  a 
company  organized  under  the  general  railroad  laws,  "as  now  existing  or  as  here- 
after amended,"  is  hereby  "annulled  and  abrogated ;  "  and  every  such  Company 
shall  be  subject  to  all  the  restrictions  and  perform  all  the  duties  now  imposed  by 
the  general  laws,  or  which  may  hereafter  be  imposed  upon  railroad  companies. 
Laws  1891,  p.  144.  All  the  stockholders  shall  be  individually  liable  for  all  labor 
performed,  after  execution  against  the  company  has  been  returned  unsatisfied. 
Gen.  Stat,  §  3885.  If  the  directors  declare  and  pay  a  dividend  when  its  corpora- 
tion is  insolvent,  or  which  would  make  it  insolvent,  "  they  shall  be  severally  liable 
to  a  penalty  of  five  hundred  dollars."  §  3387.  The  same  penalty  is  imposed  upon 
an  ofiicer  who  signs  a  false  certificate  or  report  §  3388. ,  If  the  construction  of 
the  road  is  not  begun  within  three  years  after  organization,  and  ten  per  cent  of 
the  subscribed  capital  expended  thereon,  and  the  road  is  not  finished  and  put  in 
9peration  within  ten  years  from  the  organization  of  the  oompaay,  the  corporation 
"  may  be  adjudged  to  have  forfeited  its  corporate  rights  and  privileges,"  on  the 
petition  of  one-fourth  of  the  stock,  except  as  to  the  part  completed  at  the  time  of 
filing  such  petition.  §  3390.  Any  officer  who  shall,  with  fraudulent  intent,  make, 
sign,  issue  or  offer  to  sell  any  false  or  fraudulent  stock,  or  other  evidence  of  cor- 
porate debt,  shall  be  impi-isoned  for  not  more  than  ten  years.  5;  3393.  Accounts 
shall  be  open  to  the  inspection  of  the  railroad  commissioner.  §  3399.  A  general 
office  shall  be  kept  within  the  state,  where  general  and  detailed  accounts  shall  be 
kept  §  3399.  Any  railroad  company  in  the  state  which  shall  bona  fide  have 
begun  the  construction  of  their  road,  and  have  been  unable  to  complete  the  same, 
may,  with  the  assent  of  two-thirds  of  the  stock,  sell  the  whole  or  any  part  of  the 
uncompleted  road,  with  all  the  rights  and  franchises  connected  therewith,  to  any 
non-competing  company  of  the  state,  not  having  the  same  termini.  The  corpora- 
tion so  purchasing  shall  be  subject  to  the  general  railroad  law  of  the  state,  and 
shall  complete  the  road  within  five  years  from  the  time  of  the  sale,  or  the  sale 
shall  be  void.  §§  3403-5.  Any  domestic  company  may,  with  the  assent  of  a  ma- 
jority of  the  stock,  sell  its  road  and  franchises  to  any  other  non-competing  domes- 
tic company.  The  sale  may  be  made  by  transfer  of  the  stock  or  otherwise.  The 
parties  to  the  transaction  shall  not  be  companies  having  the  same  terminals.  The 
purchasing  company  shall  be  subject  to  the  general  railroad  laws.  The  purchas- 
ing company  may  issue  its  bonds  "  secured  by  trust  deed  or  mortgage  upon  their 
property  and  rights  thus  acquired  to  make  payment  therefor ;  and  such  trust  deed 
or  mortgage  shall  have  the  effect  of  a  purchase-money  security."  Sup.,  §§  3405  (a), 
3405  (b).  Upon  the  foi'eolosure  of  any  mortgage  or  pledge  of  the  property  and 
franchises  of  "  any  railroad  company,"  if  the  stock  and  the  appurtenances  are 
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sold,  and  if  the  purchaser  or  purchasers  shall,  by  purchase  from  said  company 
or  otherwise,  provided  suitable  equipments  for  running  the  road,  "  and  shall  trans- 
fer to  said  corporation  again  its  railway  track  and  appurtenances,  and  all  and  sin- 
gular the  equipments  necessary  to  run  the  same,"  and  shall  "  under  their  hands 
and  seals,  and  verified  by  their  oaths,  declare  that  he  or  they,"  having  become  such 
purchaser  or  purchasers,  are  desirous  to  continue  the  corporate  existence,  and  that 
they  have  provided  the  means  therefor,  stating  the  new  name  of  the  corporation, 
and  shall  file  such  declaration  with  the  secretary  of  state,  together  with  a  copy  oC 
the  order  confirming  the  sale,  "  then  such  purchaser  or  purchasers  shall  be  at  lib- 
erty to  issue  and  themselves  hold  new  stock  in  said  corporation  to  such  an  amount 
and  of  such  denomination  as  they  shall  deem  proper."  But  if  "additional  stock 
shall  not  be  in  good  faith  subscribed  by  persons  able  fully  to  pay  up  the  same, 
new  stock  to  a  greater  amount  shall  not  be  issued  than  sufficient  at  par  to  repre- 
sent the  fair  value  of  all  the  property  and  rights  then  owned  by  said  corporation." 
After  said  new  stock  is  issued  the  holders  of  the  same  may  elect  officers  to  super- 
sede the  old  officers.  The  old  stock  shall  be  deemed  forfeited  "and  may  be  can- 
celed" on  the  books,  and  the  new  stockholdei-s  and  officers  may  continue  the  cor- 
porate business  of  the  old  company.  "The  said  corporation  shall  not  be  liable  for 
any  debts  or  obligations  except  those  by  it  thereafter  contracted."  But  no  prior 
lien  shall  be  affected,  and  only  the  property  thus  sold  shall  be  relieved  from  liabil- 
ity for  the  old  corporate  debts.  Gen.  Stat,  §  3406.  When  it  shall  be  necessary  to 
make  loans  to  meet  just  liabilities,  or  to  carry  out  lawful  objects  and  duties,  or  if 
any  of  the  creditors  holding  bonds  of  the  corporation  desire  to  exchange  the  same 
for  preferred  or  secured  stock,  the  coi'poration  may,  upon  the  vote  of  a  majority 
of  the  stockholders,  issue  such  stock  and  secure  the  dividends  thereon ;  provided, 
that  no  dividend  greater  than  eight  per  cent  shall  be  secured  without  the  consent 
of  all  the  stockholders,  and  in  no  case  greater  than  the  legal  rate  of  interest 
"  Such  preference  may  be  full  or  partial "  and  subject  to  such  terms  and  condi- 
tions as  the  corporation  deems  proper.  Such  stock  shall  be  redeemable  and  pay- 
able upon  such  terms  and  at  such  times  as  shall  be  provided  in  the  resolution  au- 
thorizing the  issue  thereof,  but  shall  not  be  sold  at  less  than  its  par  value.  §  3407. 
The  issue  of  fictitiously  paid-up  stock  or  bonds  is  prohibited.  No  company  or 
officer  thereof  shall  sell,  dispose  of  or  pledge  any  shares  nor  "issue  certificates  of 
shares  in  the  capital  stock  of  such  company  until  the  shares  so  sold,  disposed  of 
or  pledged,  and  the  shares  for  which  such  certificates  are  to  be  issued,  shall  have 
been  fully  paid."  Any  officer  violating  any  provision  of  this  section  shall  be  guilty 
of  a  misdemeanor.  §  8409.  Annual  reports  must  be  made  to  the  secretary  of  state. 
§  3410.  Any  "  existing  "  railroad  corporation  in  the  state  may  aid,  by  subscription, 
by  guarantying  bonds,  or  making  running  and  business  arrangements  or  in  any 
other  form,  in  the  construction  of  the  road  of  any  company  formed  under  the 
general  laws ;  and  when  any  company  formed  under  general  laws  is  unable  to 
finish,  or  equip  and  operate  its  road  or  any  part  thereof,  it  may  make  arrange- 
ments with  "any  other  railroad  company"  to  "equip,  operate,  manage  and  work 
such  road  or  section  thereof,"  upon  such  terms  and  for  such  length  of  time  as 
may  be  agreed  upon  by  the  boards  of  directors.  §  8418.  For  union  station 
and  depot  companies,  see  §  3458  et  seq.,  and  Sup.,  §  3490.  All  railroad  companies 
must  report  annually  to  the  commissioner  of  railroads.  '§  8291.  The  commis- 
sioner may  examine  the  b|poks  of  the  company,  and  he  has  general  supervision 
of  the  railroads  of  the  state,  but  does  not  regulate  rates.  §  3395  ei  seq.  The  con- 
ditional sale  of  rolling-stock  and  equipment  is  provided  for.  Laws  1893,  No.  81. 
It  shall  be  lawful  for  any  domestic  railroad  company  to  "  sell,  lease  and  convey 
its  road  together  with  the  rights  and  franchises  connected  therewith,  or  any  part 
or  portion  thereof,  to  any  other  railroad  company,  whether  oi-ganized  within  or 
without  this  state ;  and  for  the  railroad  company  so  purchasing  or  leasing  to  ac- 
quire and  use  such  road,  rights  and  franchises  by  purchase  of  the  stock  or  other- 
wise as  may  be  agreed  between  the  parties  interested;  said  railroads  not  to  have 
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the  same  terminal  points  and  not  being  competing  lines ;  provided,  the  stockhold- 
ers owning  a  majority  of  the  stock  of  said  companies  shall  consent  thereto ;  "  and 
provided,  that  the  purchaser  or  leasee  shall  operate  the  road  under  the  general 
laws  of  the  state.  The  purchasing  or  leasing  company  "  may  issue  its  bonds  se- 
cured by  trust  deed  or  mortgage  upon  the  property  and  rights  thus  acquired  to 
make  payment  therefrom ;  and  such  trust  deed  or  mortgage  shall  have  the  effect 
of  a  purchase-money  security ; "  but  the  rights  of  creditors  of  the  corporation 
from- whom  the  purchase  or  lease  is  made  shall  not  be  prejudiced.  Laws  1893, . 
Na  103. 

General  provisions. — Unless  otherwise  provided,  the  first  meeting  shair be- 
called  by  one  or  more  of  the  incorporators.  Gen.  Stat.,  §  4862.  A  justice  of  the 
peace  may  issue  a  warrant  for  a  meeting  when  there  is  no  one  capable  of  calling 
it.  §  4863.  Every  corporation  may  hold  land  "  to  an  amount  authorized  by  law,"' ' 
and  may  receive  subscriptions  in  lands  situate  in  the  state,  or  may  take  donations 
of  such  lands,  to  assist  such  corporation  to  perform  any  work  of  public  improve- 
ment, and  may  sell  and  convey  the  same.  The  shares  of  such  company  may  be- 
transferred  by  indorsement  and  delivery  of  the  certificates,  but  such  transfer  shall: 
only  be  valid  between  the  parties  until  entered  on  the  books.  The  articles  may 
be  amended  by  filing  the  amended  articles,  executed  by  tha  corporation  and  by  a 
majority  of  the  stock,  with  the  secretary  of  state.  §4866.  Corporations  whoss 
charters  expire,  for  any  cause,  shall  continue  corporations  for  three  years  for  the- 
sole  purpose  of  closing  up  their  business.  §  4867.  The  franchise  of  any  corpo- 
ration authorized  to  receive  toll  may  be  sold  on  execution,  and  the  purchaser- 
takes  the  place  of  the  corporation,  so  far  as  relates  to  receiving  toll.  The  fran- 
chise may  be  redeemed  within  three  months.  §§  4868-75.  The  purchaser  at; 
a  foreclosure  sale  of  the  property  and  franchises  of  a  corporation,  with  their 
associates,  take  the  place  of  the  original  corporators,  and  shall  file  articles  of 
association  with  the  secretary  of  state,  with  a  copy  of  the  order  •  confirming 
the  sale.  The  new  corporation  may  issue  new  stock,  to  an  amount;  eqvjal 
to  that  prescribed  in  the  original  articles  or  charter.  §  4885.  The  individual 
liability  of  stockholders  is  not  enforced  until  the  return  of  an  execution  unsatis-- 
fied  against  the  corporation.  t;§  4886-4899.  Corporations  formed  under  the  laws 
of  the  state,  whose  principal  office  is  without  the  state,  are  required,  where  they 
have  an  office  in  the  state,  to  keep  a  list  of  the  stockholders,  with  a  statement  of 
the  number  of  shares  held  by  each,  and  a  transfer  book,  at  the  oflSce  in  the  state. 
But  mining  companies  of  the  upper  peninsula  shall  not  be  required  to  keep  a 
transfer  book  at  such  office  in  the  state.  Any  violation  of  this  law  shall  work  a 
forfeiture  of  the  charter.  Any  domestic  company  may,  at  a  general  or  special 
meeting  properly  noticed,  with  the  con,=ient  of  three-fourths  of  the  capital,  sell 
and  convey  all  its  property  and  franchises,  or  any  part  of  its  real  property  or 
franchises,  to  any  other  domestic  corporation  formed  under  the  same  or  a  similar 
law  for  similar  purposes.  This  provision  shall  not  authorize  the  consolidation  of 
parallel  or  competing  lines  of  railroads,  and  shall  not  apply  to  corporations  formed 
under  the  act  for  the  incoi'poration  of  companies  for  mining,  smelting  and  manu- 
facturing iron,  copper,  etc.  The  purchasers  may  organize  and  take  the  place  of 
the  old  corporation.  Sup.,  §§  4904  (e),  4904  (f),  Am'd  Laws  1893,  No.  197.  Any 
corporation  shall  forfeit  its  charter  if  it  enters  into  a  trust  combination  to  enhance 
prices  or  limit  free  competition.  §  9354  (m).  Shares  of  stock  may  be  sold  on  exe- 
cution. Gen.  Stat.,  §  7697,  Am'd  Laws  1893,  No.  109.  Circuit  courts  have  exten- 
sive powers  over  the  directors  and  other  officers  of  any  corporation.  Such  courts 
may  compel  them  to  account,  suspend  or  remove  them,  order  new  elections,  etc., 
and  such  jurisdiction  may  be  exercised  upon  the  petition  of  any  creditor,  director, 
officer, or  stockholder,    ^g  8150,  8153. 

Foreign  corporations. —  Foreign  corporationsformining,  smelting,  eta,  may 
do  business  in  the  state,  but  shall  not  hold  more  than  six  thousand  acres  of  land  at  one 
time.    Gen.  Stat.,  §  4061.    For  further  provisions  respecting  such  companies,  see 
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Sup.,  §  4064  (a)  et  seq.  Foreign  corporations  formed,  in  whole  or  in  part,  for  any 
of  the  purposes  specified  in  sections  4161  (a)  et  seq.  above,  may  after  filing  with 
the  secretary  of  state  copies  of  their  charter,  or  articles,  and  a  detailed  statement 
of  the  condition  of  the  corporation,  and  after  appointing  an  agent,  do  business  in 
the  state,  with  all  the  privileges,  and  subject  to  all  the  liabilities,  provided  in  case 
of  said  domestic  companies.    §  4161  (d  6). 

For  proceedings  against  foreign  corporation,  see  Laws  1893,  No.  89. 

Taxation. —  "All  shares  in  corporations  organized  under  the  laws  of  this  state, 
where  the  property  of  such  corporation  is  not  exempt  or  is  not  taxable  to  itself, 
or  when  the  personal  property  is  not  taxed ;  ...  all  shares  in  foreign  corpo- 
rations, except  national  banks,  owned  by  inhabitants  of  this  state,"  are  taxed  as 
personalty.  Laws  1893,  No.  306,  §  8.  The  real  property  of  a  corporation  is  as- 
sessed to  the  corporation  in  the  town  where  situated.  §  5.  The  personal  property 
of  all  corporations  not  required  to  pay  a  specific  tax  to  the  state  in  lieu  of  all  other 
taxes  shall  be  assessed  where  the  principal  office  is  situated.  The  track,  road  or 
bridge  of  road,  street  railroad,  bridge,  etc.,  companies  shall  be  taxed  as  personalty. 
g  8.  The  railroad  tracks,  right  of  way,  depot  grounds,  buildings,  rolling-stock  and 
all  other  property  necessarily  used  in  operating  a  raih'oad  in  the  state  are  exempt 
from,  taxation,  except  for  local  improvements ;  but  all  realty  not  adjoining  the 
track  shall  be  taxed.  §  7.  Any  railroad  company  owning  or  operating  a  road 
wholly  or  partly  in  the  state  shall,  annually,  pay  a  specific  tax  as  follows :  Upon  a 
gross  income  not  exceeding  |3,000  per  mile  of  road  actually  operated  in  the  state, 
two  per  cent  of  such  income ;  upon  such  gross  income  above  $2,000  per  mile,  and 
not  exceeding  $4,000,  two  and  a  half  per  cent ;  upon  all  gross  incomes  of  from 
$4,000  to  $6,000  per  mile,  three  per  cent ;  upon  such  gross  income  ranging  from 
$6,000  to  $8,000  per  mile,  three  and  one-half  per  cent. ;  and  upon  all  such  gi-oss 
incomes  in  excess  of  $8,000  per  mile,  four  per  cent  Where  the  road  is  partly 
without  the  state,  the  gross  income  subject  to  the  above  tax  shall  be  computed  by 
adding  to  the  income  from  business  done  entirely  within  the  state  such  propor- 
tion of  the  income  from  interstate  business  as  the  length  of  the  road  on  which  the 
interstate  business  is  done  within  the  state  bears  to  the  entire  length  over  which 
interstate  business  is  done.  The  tax  so  paid  is  in  lieu  of  all  other  taxes  upon  the 
properties  of  the  company,  "  except  such  real  estate  as  is  owned  and  can  be  con- 
veyed by  such  corporations  under  the  laws  of  this  state,  and  not  actually  occupied 
in  the  exercise  of  its  franchises,  and  not  necessary  or  in  use  in  the  proper  opera- 
tion of  its  road ;  but  such  real  estate  so  excepted  shall  be  liable  to  taxation  in  the 
same  manner,  and  for  the  same  purposes  and  to  the  same  extent,"  as'  other  real 
estate.  The  tax  above  specified  shall  not  be  imposed  upon  any  company  hereafter 
building  and  operating  a  railroad  in  the  state  north  of  the  forty-fourth  parallel 
until  the  same  has  been  operated  for  the  full  period  of  ten  years,  unless  the  gross 
earnings  shall  equal  $4,000  per  mile,  except  as  to  the  portion  south  of  said  parallel. 
But  this  exception  shall  not  extend  to  such  road  when  owned  or  operated  by  ex- 
isting companies  until  the  report  of  earnings  to  the  railroad  commissiojer  has 
been  made  by  such  company.  Gen.  Stat,  §  3360,  Am'd  Laws  1891,  p.  217  ;  Am'd 
Laws  1893,  No.  139.  When  one  railroad  company,  which  has  been  paying  a  dif- 
ferent tax  than  that  imposed  by  the  general  laws,  consolidates  with  another  com- 
pany, it  may  continue  to  pay  such  tax  until  July  1,  1892,  and  thereafter  shall  be 
taxed  under  the  general  law.  Laws  1891,  p.  144.  AH  railroad  companies  existing 
under  any  special  charter,  or  general  act,  or  special  or  general'  act  of  consolida- 
tion, or  which' has  heretofore  been  taxed  under  any  special  act,  shall  be  subject  to 
the  general  act  respecting  taxation.  Laws  1891.  p.  161.  "  Mining  aud  manufact- 
uring "  corporations  pay  an  ad  valorem  tax  on  realty  and  personalty,  but  this  pro- 
vision does  not  authorize  tlie  taxing  of  their  capital  stock.  §  4020,  Am"d  Sup., 
§  4161  (d).  All  the  property  of  corporations  engaged  in  mining,  smelting  or  re- 
fining ores  in  the  state  shall  be  taxed  under  the  general  laws  relating  to  the  assess- 
ment and  taxation  of  property.    Laws  1891,  p.  173.    Corporations  shall  report  to 
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supervisors  of  towns  or  assessors  of  tax  districts  the  names  of  shareholders  resid- 
ing therein,  the  number  of  shares  held  by  each  and  their  par  value.  The  penalty 
for  fraudulently  transferring  shares  to  avoid  taxation  is  a  forfeiture  of  half  the 
par  value  of  such  shares.  Gen.  Stat.,  g§  4880-3.  Eveiy  corporation  hereafter  in- 
corporated, or  formed  by  consolidation  or  otherwise,  under  any  general  or  special 
law  of  the  state,  which  is  required  to  file  its  articles  with  the  secretary  of  state, 
and  every  foreign  corporation,  shall  pay  the  secretary  of  state  a  franchise  fee  of 
one-half  a  mill  upon  each  dollar  of  its  authorized  capital  stoct,  "  and  a  propor- 
tionate fee  upon  any  and  each,  subsequent  increase  thereof."  Corporations  al- 
ready formed  must  pay  a  like  fee  upon  any  increase  of  stock.  Contracts  made  in 
the  state  after  the  1st  of  January,  1894,  by  companies  which  have  not  complied 
with  the  provisions  of  this  act,  shall  be  wholly  void.    Laws  1893,  No.  79. 

§  955.  MINNESOTA:  i  Constitutional  provisions.—  Any  law  providing 
for  the  repeal  or  amendnient  of  any  law  or  laws,  so  as  to  allow  railroad  corpora- 
tions to  pay  a  percentage  of  their  gross  earnings  to  the  state  in  lieu  of  all  other 
taxes,  must  be  submitted  to  the  people.  Constitution  of  1858,  art.  IV,  §  32. 
(Such  an  amendment  to  the  constitution  was.  proposed,  to  be  voted  upon  in  1892. 
Laws  1891,  ch.  3.)  Corporate  powers  or  privileges  are  not  to  be  granted  by  special 
legislation.  No  law  shall  be  passed  creating  corporations,  or  amending,  renewing, 
extending  or  explaining  the  charters  thereof ;  or  granting  to  any  individual  or 
corporation  any  special  or  exclusive  privilege,  immunity  or  franchise  whatever. 
Id.,  §  33,  Am'd  1892.  The  legislature  shall  provide  by  general  law  for  the  transac- 
tion of  corporate  business.  Id.,  g  34.  Investments  iu  bonds,  stocks  or  joint-stock 
companies  shall  be  taxed.  Art.  IX,  §  3.  The  state  shall  never  contract  any  debts 
for  works  of  internal  improvement,  or  be  a  party  in  carrying  on  such  works, 
except  when  grants  to  the  state  have  been  specially  dedicated  by  the  grant  to 
specific  purposes.  Id.,  §  5.  The  credit  of  the  state  shall  never  be  given  or  loaned 
in  aid  of  any  individual  or  corporation.  Id.,  §  10.  Stockholders  in  banks  shall 
be  liable  to  double  the  amount  of  their  stock  and  for  a  year  after  any  transfer 
thereof.  Id.,  §  14.  The  legislature  shall  not  authorize  any  county  or  municipality 
to  issue  bonds,  or  become  indebted  in  any  manner,  to  aid  any  railroad  to  a  greater 
amount  than  five  per  centum  of  the  value  of  the  taxable  property.  Id.,  g  15.  No 
corporation  (except  banks)  shall  be  formed  under  special  acts.  Art.  X,  §  2.  In 
all  corporations  (except  manufacturing  and  mechanical),  each  stockholder  "shall 
be  liable  to  the  amount  of  stock  held  or  owned  by  him."  Id.,  g  3.  Common 
carriers,  enjoying  a  right  of  way,  "shall  be  bound  to  carry  the  mineral,  agricult- 
ural and  other  productions  or  manufactures  on  equal  and  reasonable  terms." 
Id.,  §  4. 

Miscellaneous  and  railroad  corporations. — Corporations  empowered  to 
take  private  property  for  public  use  may  be  formed  by  five  or  more.  This  in- 
cludes corporations  formed  for  building,  improving  and  operating  railways,  and 
other  works  of  internal  improvement.  Gen.  Stat.  1891,  §  2448.  "Any  citizens 
of  the  United  States,  not  less  than  nine  in  number,  being  the  owner  or  owners  of 
any  railroad  within  this  state  now  or  hereafter  actually  constructed  for  public 
use  in  the  conveyance  of  persons  and  property,  9r  organized  for  the  purpose  of 
maintaining  and  operating,  under  lease  or  contract,  a  railroad  constructed  for  like 
public  uses,  may,  by  making  and  filing  articles  of  association  as  authorized  by 
this  act,  acquire  and  enjoy  the  rights,  privileges  and  franchises  granted  by  this 
act,  and  may,  by  filing  in  the  office  of  the  secretary  of  state  a  resolution  of  such 
corporation  of  its  intent  to  construct  or  operate  any  branch  line,  become  empowered 
to  so  construct  and  operate  the  same  in  connection  with  such  main  line,  subject 
to  the  provisions  of  this  act  and  the  general  laws  of  this  state."  Any  railroad 
corporation  to  be  organized  under  this  act  may  erect  and  maintain  lines  of  tele- 
graph along  its  railroad,  and  charge  a  reasonable  rate  for  transmitting  messages. 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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Id.  The  corporators  mentioned  in  the  preceding  section  "shall  organize  by 
adopting  and  signing  articles  of  association,"  which  shall  be  recorded  with  the 
register  of  deeds  of  the  county  in  which  the  principal  place  of  business  is  to  be, 
and  with  the  secretary  of  state.  §  2450.  The  articles  shall  specify  (1)  the  cor- 
porate name,  the  .nature  of  the  business,  and  the  principal  place,  "  if  any,"  of 
transacting  same ;  (3)  the  time  of  the  commencement  and  the  period  or  duration 
of  the  corporation ;  (3)  the  amount  of  the  capital  stock,  and  how  it  is  to  be  paid 
in ;  (4)  the  highest  amount  of  indebtedness  or  liability  to  which  the  corporation 
shall  at  any  time  subject  itself ;  (5)  the  names  and  residences  of  the  corporators ; 
(6)  the  names  of  the  iirst  board,  in  what  officers  the  management  of  the  corporate 
affairs  is  to  be  vested,  and  when  the  same  shall  be  elected:  (7)  the  number  and 
amount  of  the  shares  in  the  capital  stock.  §  2451.  The  articles  shall  be  published  for 
four  weeks  in  a  county  paper,  or  for  one  week  only  if  the  articles  have  been  re- 
corded as  above  required,  and  thereupon  the  incorporation  is  complete.  Id,  No 
such  corporations  shall  be  formed  for  more  than  fifty  years,  but  may  from  time  to 
time  be  renewed  for  that  period,  upon  a  vote  of  three-fourths  of  the  stock,  if 
those  desiring  renewal  purchase  the  stock  of  those  opposed  thei-eto,  at  its  value ; 
provided,  that  railroad  corporations  formed  under  this  chapter  may  continue  and 
be  formed  for  any  time  the  corporators  may  designate  or  provide  in  the  articles 
of  association.  §  2452.  The  corporators  may,  at  their  first  annual  meeting,  or 
before,  open  subscription  books,  under  such  regulations  as  they  may  prescribe, 
and  when  "  sufficient  stock  is  subscribed  to  justify  the  incorporators  or  directors 
to  commence  such  canal  line,  railroad  or  [intei-nalj  improvement,  and  the  first 
instalments  upon  such  stock  are  paid  in,  said  corporation  may  commence  work 
thereon,  and  they  shall  thereby  become  invested  with  all  the  rights,  privileges 
and  franchises  conferred  by  this  title."  g  2453.  Transfers  are  not  valid,  except 
as  between  the  parties  thereto,  until  regularly  entered  on  the  stock  books,  which 
books  shall  be  kept  open  for  the  inspection  of  any  person.  Transfers  shall  not  in 
any  way  exempt  the  party  making  the  same  from  any  liability  of  the  corpora- 
tion created  bofo:-e  such  transfers  are  made.  §  2454.  "  The  private  property  of 
each  stockholder  in  any  corporation  formed  as  herein  provided  is  liable  for  corpo- 
rate debts  in  the  following  cases :  First.  For  all  unpaid  instalments  on  stock  owned 
by  him,  or  transferred  for  the  purpose  of  defrauding  creditors.  Second.  For  a 
failure  by  the  corporation  to  comply  substantially  with  the  provisions  aforesaid 
as  to  organization  and  publicity.  Tliird.  When  he  personally  violates  any  of 
the  provisions  of  this  title  in  the  transaction  of  any  business  of  the  corporation,'' 
or  is  guilty  of  any  fx'aud,  unfaithfulness  or  dishonesty  in  the  discharge  of  any 
official  duty.  §  3455.  Such  private  property  shall  never  be  levied  on  while 
sufficient  corporate  property  can  be  found  to  satisfy  the  execution  or  any  part 
thereof.  §§  2456,  3457.  When  the  articles  are  filed,  recorded  and  published,  as 
aforesaid,  the  incorporation  is  completed,  and  the  corporation  then  has  the  usual 
corporate  powers.  The  corporation  "may  render  the  interest  of  its  stockholders 
transferable."  The  articles  may,  by  a  resolution  of  the  board  of  directors,  be 
altered  in  relation  to  the  corporate  name;  tlje  general  nature  of  the  business; 
the  place  of  business;  the  amount  of  capital,  and  manner  of  paying  in  the 
same;  the  highest  amount  of  indebtedness;  the  number  and  amount  of  shares; 
the  number  of  directors,  their  terms  and  the  manner  of  their  election.  New  or 
amended  articles  are  not  valid  until  filed,  recorded  and  published,  as  required  in 
the  case  of  the  original  articles.  §  2458.  The  capital  stock  of  any  railroad  cor- 
poration may  be  increased,  or  the  articles  of  association  modified,  upon  the  au- 
thority of  a  majority  of  the  stock.  §  2459.  "  Such  corporation  has  power  to 
borrow  money  on  credit  of  the  corporation,  and  may  execute  bonds  or  promissory 
notes  therefor,  and,  to  secure  the  payment  thereof,  may  pledge  the  property  and 
income  of  such  company :  provided,  that  the  amount  of  the  indebtedness  or  lia- 
bility of  such  company,  exclusive  of  its  indebtedness  secured  by  mortgage  of  its 
property,  shall  not,  at  any  one  time,  exceed  two-thirds  of  the  amount  of  its  capi- 
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tal  stock,  nor  the  amount  to  be  specified  in  the  certificate  hereinbefore  provided 
for.  That  such  corporation  is  authorized  to  issue  bonds  in  lieu  and  in  payment 
of  any  bonds  of  such  company,  or  bonds  issued  and  disposed  of  for  the  construc- 
tion of  its  hue  of  road,  outstanding,  bearing  such  rate  of  interest  as  may  be  agreed 
upon."  If  tlie  articles  of  association  so  provide,  the  corporation  may  admit  one 
or  more  persons  chosen  by  the  bondholders  to  be  members  of  the  board  of  di- 
rectors, g  2460.  (The  preceding  section  appears  to  apply  to  all  corporations  em- 
powered to  take  private  property.)  Any  corporation  formed  under  this  title  may 
acquire  by  purchase,  gift  or  contract  any  right  of  way,  and  hold  all  property, 
real  and  personal,  necessary  and  convenient  for  its  business.  Railroads  may  take 
and  hold  the  real  estate  necessary  for  railroad  purposes,  in  the  same  manner  and 
by  the  same  titles  as  individuals.  §  2461.  Only  reasonable  rates  shall  be  charged 
by  railroad,  or  other,  corporations  formed  hereunder.  §  2463.  A  copy  of  the  by- 
laws, with  the  names  of  all  the  ofiicers,  must  be  posted  in  the  principal  place  of 
business,  for  public  inspection.  §  2463.  A  statement  of  the  financial  condition 
of  the  company  shall  be  kept  posted  in  like  manner.  §  2464.  The  diversion  of 
corporate  property  to  ultra  vires  objects  to  the  injury  of  any  person ;  the  declar- 
ing of  dividends  where  the  profits  are  insufficient  to  meet  the  same,  or  when  the 
funds  remaining  will  not  meet  the  corporate  liabilities ;  any  wilful  failure  to  com- 
ply with  the  articles  of  incorporation ;  or  intentional  deception,  are  criminal  of- 
fenses punishable  by  a  fine  of  not  more  than  $5,000,  or  imprisonment  for  not 
more  than  tliree  years,  or  by  both.    §  2465. 

Respecting  the  condemnation  of  private  property,  see  §g  2467-2507. 

The  following  provisions  apply  to  corporations  for  pecuniary  profit  other  than 
those  named  above,  and  other  than  banks,  but  including  corporations  for  dealing 
in  lands  and  tenements,  g  2638.  The  provisions  of  sections  2450,  3451,  2454,  2455, 
2456,  3457,  2458,  2459,  2464,  2465,  ante,  shall  apply  to  and  be  observed  by  corpora- 
tions organized  under  this  title.  §  2639.  Such  corporations  shall  not  endure  for 
more  than  thirty  years.  §  2640.  The  amount  of  capital  stock  shall  in  no  case  be 
less  than  $10,000,  to  be  divided  into  shares  of  not  less  than  $3  nor  more  than  $100 
each,  excepting  that  the  capital  stock  of  building  and  loan  associations  may  be 
divided  into  shares  of  $200  each.  §  2643.  The  stock  is  personal  property,  transfer- 
able in  the  manner  prescribed  by  the  directors,  and  the  corporation  has  a  lien 
thereon,  and  upon  the  property  of  members  invested  therein,  for  all  debts  due  the 
corporation  from  the  member.  §  3643.  The  directors  must  keep  stock-books  open 
for  the  inspection  of  stockholders,  and,  when  required,  must  present  to  the  stock- 
holders reports  in  writing,  and  must  make  dividends  of  the  profits,  "  not  reducing 
the  capital  stock  while  they  have  oufstanding  liabilities."  g  2644.  Real  and  per- 
sonal property  necessary  for  the  corporate  business  may  be  acquired  and  trans- 
ferred, g  2645.  The  directors  may  establish  one  or  more  oflices  without  the  state 
and  transact  business  thereat,  provided  an  office  be  always  kept  within  the  state 
where  legal  process  may  be  served  on  the  person  in  charge  thereof."  §  3646.  The 
articles  may  be  amended  by  a  majority  vote  "  in  number  and  amount  of  such 
shareholders  and  shares."  Amendments  must  be  filed,  etc.,  like  the  original  arti- 
cles,   gg  2647,  2648. 

The  following  provisions  apply  only  to  "  corporations  for  manufacturing  or 
mechanical  business : "  Three  or  more  may  incorporate,  g  3650.  The  articles 
must  distinctly  state  the  purpose  of  the  incorporation.  The  articles  may  be 
amended  by  a  majority  vote  of  the  shares.  The  new  or  amended  articles  must 
be  published  at  length  in  two  county  papers.  §g  2651,  2653.  Before  the  corpora- 
tion shall  commence  business,  the  president  and  directors  shall  cause  the  articles 
to  be  published  in  full  in  two  county  papers,  and  shall  make  a  certificate  of  (1)  the 
purpose  of  the  incorporation ;  (2)  the  amount  of  the  capital  stock  and  the  amount 
actually  paid  in ;  (8)  the  names  of  the  stockholders  and  the  number  of  shares 
owned  by  each ;  which  certificate,  signed  by  the  president  and  a  majority  of  the 
directors,  shall  be  recorded  with  the  secretary  ef  state  and  the  county  recorder  of 
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deeds.  §  2©52.  Such  corporation  shr  11  be  formed  for  not  more  than  thirty  years, 
but  may  be  renewed,  from  time  to  time,  for  that  period,  if  three-fourths  of  the 
votes  oast  at  a  regular  meeting  held  for  the  purpose  are  in  favor  thereof,  and  if 
those  in  favor  of  renewal  buy  the  stock  of  those  opposed,  at  its  current  valua 
§  2653.  The  amount  of  capital  stock  shall  be  fixed  in  the  articles,  and  shall  be 
divided  into  shares  of  not  less  than  $50  nor  more  than  $100  each,  but  the  capital 
stock  may  be  increased  by  the  stockholders.  §  2654.  The  directors  sliall  call  in  sub- 
scriptions by  instalments,  in  such  proportions  and  at  such  times  and  places  as  they 
think  proper,  upon  the  notice  prescribed  by  the  by-laws.  §  2655.  A  certificate  of 
any  increase  of  capital  stock  must  be  recorded  as  required  in  section  2653.  §  2656. 
Stock  is  personalty,  to  be  transferred  only  on  the  books  in  the  manner  prescribed 
by  the  directors,  and  the  corporation  has  a  lien  on  the  stock  or  property  invested 
therein  for  dues  from  tlie  members.  §  2657.  If  the  capital  stock  shall  be  refunded 
to  the  stockholders  before  the  payment  of  all  debts  for  which  the  stock  would 
have  been  liable,  the  stockholders  shall  be  liable  to  creditors  to  the  amount  re- 
funded to  them  respectively.  §  2659.  There  shall  be  at  least  three  directors,  and 
all  the  directors  shall  be  stockholders.  §  2659.  The  directors  fill  vacancies  in  the 
board.  §  2661.  The  directors  must  choose  a  president  from  their  number,  and  a 
secretary  and  treasurer,  both  of  whom  shall  reside  and  have  their  place  of  busi- 
ness and  keep  the  corporate  books  within  the  state.  If  any  corporation  violates 
any  of  the  provisions  of  this  act,  and  thereby  becomes  insolvent,  or  if  the  directors 
declare  any  dividend  while  the  company  is  insolvent,  or  which  would  make  it 
insolvent,  the  directors  assenting  to  such  violation  or  such  dividend  shall  be  jointly 
and  severally  liable  for  all  debts  contracted  after  such  violation,  or  due  at  the 
time  of  such  dividend.  g§  2663,  2664  Any  two  corporators  may  call  the  first 
meeting,  and  notice  of  such  meeting  may  be  waived  by  a  writing  signed  by  all 
the  subscribers,  specifying  the  time  and  place  of  meeting.  §  2665.  The  corporation 
has  the  usual  corporate  powers.  §  2667.  It  may  hold  any  kind  of  property  nec- 
essary for  its  business,  or  taken  for  debts,  and  may  dispose  of  the  same  at  pleas- 
ure, g  2668.  All  corporate  books  and  accounts  shall  be  open  for  the  inspection 
of  stockholders,  and  annual  statements  must  be  made  to  the  stockholders.  §  2669. 
At  all  meetings,  each  share  has  one  vote,  in  person  or  by  proxy.  §  266^.  The 
president,  directors  or  secretary  are  jointly  and  severally  liable  for  all  corporate 
debts  contiacted  during  the  period  of  any  neglect  of  duty  on  their  part  g  2671. 
For  mining  and  metal  or  mineral  manufacturing  companies,  and  manufacturers 
of  stone  or  brick,  companies  for  "  dealing  in  mineral  or  other  lands,"  or  for  all 
such  purposes  combined,  see  §§  2672-2682.  The  corporators  must  be  three  oi 
more.  §  2672.  The  capital  stock  shall  be  not  less  than  $10,000,  and  be  divided 
into  shares  of  not  less  than  $100  each.  Each  share  has  one  vote,  in  person  or  by 
proxy,  g  2676.  Stock  is  personalty,  and  may  be  "  issued,  sol^  or  transferred  "  in 
the  manner  prescribed  by  the  by-laws  or  by  the  directors.  Stock  issued  as  full- 
paid  shall  not  be  subject  to  any  assessment  without  the  consent  of  the  lawful 
holder.  A  majority  in  amount  of  the  stockholders  may  always  call  a  meeting, 
upon  a  thirty  days'  published  notice,  irrespective  of  the  by-laws.  §  2677.  "  Until 
otherwise  provided,"  the  persons  executing  the  articles  of  incorporation  shall  con- 
stitute the  board  of  directors.  §  2678.  The  corporation  may  mortgage,  lease  or 
sell  any  of  its  real  estate,  if  authorized  by  a  majority  of  the  stock.  §  2679.  Stock 
in  any  other  corporation  may  be  held,  if  a, majority  in  amount  of  the  stockhold- 
ers so  decide.  §  2680.  Directors  and  stockholders  may  hold  meetings  and  do 
business  without  the  state,  and  establish  offices  outside  of  the  state,  provided  an 
office  be  kept  within  the  state  where  legal  process  may  be  served  upon  the  person 
in  charge  of  the  same.  §  2681.  The  issue  of  fraudulent  stock,  or  evidence  of  debt, 
is  felony,  punishable  by  imprisonment  of  from  one  to  ten  years.     §  2683. 

For  insurance  companies,  see  §§  2906-3097,  and  Laws  1893,  ch.  132. 

For  telegraph  companies,  see  §§  2625-2632. 

Railroad  corporations  are  subject  to  the  following  provisions,  in  addition  to 
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those  noted  above  in  reference  to  "corporations  empowered  to  take  private  prop- 
erty : "  Railroad  companiea  may  condemn  and  use  a  street  or  highway  in  the 
same  manner  and  upon  the  same  terms  as  are  provided  for  the  appropriation  of 
private  property.  §  2509.  Any  such  corporation  may  "  cross,  intersect,  join  or 
unite"  its  road  with  anyroad  before  constructed  at  any  point  §  2509.  The  local 
authorities  of  any  municipality  may  grant,  sell,  loan  or  convey  any  publjc  grounds 
or  place  to  an}'  railroad  company.  §  2510.  The  right  of  way  is  granted  over  any 
swamp  or  public  lands  of  the  state.  g§  2511-2513.  The  corporation  has  power  to 
"  create,  issue  and  dispose  of  special  stock,  preferred  stock  and  income  certificates 
to  such  amounts,  in  such  form,  and  for  such  purposes  as  may  be  determined  upon 
by  the  board  of  directors  of  such  corporation,  with  the  assent  thereto  of  the  hold- 
ers of  at  least  two-thirds  in  amount  of  the  common  capital  stock  then  outstand- 
•  log  of  such  corporation ;  "  provided,  that  no  increase  thereof  shall  be  made  with- 
out the  assent  of  two-thirds  in  amount  of  the  holders  who  will  be  affected  by  such 
issue.  §  2517.  The  directors  may,  with  the  assent  of  two-thirds  of  the  common 
stock,  confer  upon  the  holders  of  the  stock  certificates  authorized  by  the  preced- 
ing section,  or  upon  the  holders  of  bonds  or  other  obligations,  the  right  to  vote 
for  directors,  or  to  choose  from  their  number  one  or  more  members  of  the  board. 
§  2518.  The  capital  stock  shall  not  be  increased  until  application  has  been  made 
to  the  raih'oad  and  warehouse  commission.  ,  gg  2519,  252Q.  pertificates  of  shares 
shall  not  be  issued,  nor  shares  sold,  disposed  of  or  pledged  until  such  shares  are 
fully  paid,  nor  stock  or  bonds  be  issued  except  for  money,  labor  or  property  act- 
ually received  and  applied  to  the  corporate  business.  All  fictitious  stock,  divi- 
dends or  increase  of  stock  or  indebtedness  shall  be  void,  and  officers  violating  any 
provision  of  this  section  are  guilty  of  a  misdemeanor.  §  3523.  A  special  stock 
report  shall  be  made  annually  to  the  secretary  of  state.  §  2524.  Any  officer  vio- 
lating the  provisions  of  section  2523,  or  falsifying  the  report  required  by  the  pre- 
ceding section,  or  guilty  of  any  neglect  to  comply  with  the  requirement  of  said 
section,  shall  be  punished  by  a  fine  of  not  more  than  $5,000,  or  imprisonment  for 
not  more  than  three  years,  or  both.  §  2526.  The  route  of  a  road  shall  not  be 
changed  to  avoid  any  municipality  which  has  granted  aid  to  such  road.  §  2527. 
Any  company  shall  have  power  to  "  mortgage  or  execute  deeds  of  trust  of  the 
whole  or  any  part  of  their  property  and  franchises,  to  secure  money  borrowed  by 
them  for  the  construction  and  equipment  of  their  roads,  and  may  issue  their  cor- 
porate bonds,  in  sums  not  less  than  five  hundred  dollars,  secured  by  said  mort- 
gages or  deeds  of  trust,  payable  to  bearer  or  jotherwise ;  and,  if  payable  to  bearer, 
negotiable  by  delivery,  bearing  interest  at  the  rate  not  to  exceed  ten  per  cent,  per 
annum,  and  convertible  into  stock  or  not,  as  may  be  deemed  expedient,  and  may 
sell  them  at  such  rates  or  prices  as  they  deem  proper ; "  and  if  sold  below  par,  they 
shall  be  valid  and  binding  on  the  company,  and  no  plea  of  usury  will  be  allowed 
the  company.  §  2529.  Such  mortgages  or  deeds  of  trust  may  be  drawn  to  in- 
clude after-acqyired  property,  real  or  personal.  §  2530.  They  shall  be  recorded 
in  each  county  through  which  the  road  runs,  and  in  the  office  of  the  secretary  of 
state.  §g  2531,  2532.  Any  railroad  company  may  make  an  agreement  with  the 
holders  of  its  bonds  or  other  obligations,  or  of  any  of  its  stock  or  income  certifi- 
cates, "  in  relation  to  the  sale,  lease  or  control  of  the  property  and  franchises  of 
such  corporation,"  which  shall  receive  the  assent  of  two-thirds  of  each  class  of 
stock  and  certificates  outstanding,  at  a  meeting  called  for  the  purpose.  A  certifi- 
cate of  such  assent  and  a  copy  of  such  agreement  shall  be  filed  with  the  secretary 
of  state  within  thirty  days,  and  a  copy  of  the  agreement  shall  be  attached  to  each, 
class  of  bonds,  stock,  certificates,  etc.,  and  also  to  the  common-stock  certificates. 
§  2533.  Purchasers  at  a  judicial  sale  take  the  place  of  the  original  company  in  all 
respects ;  and  whether  or  not  the  mortgage  included  the  corporate  franchises,  the 
purchasers  may  organize  and  secure  all  the  powers  of  the  old  company.  §  2534. 
The  purchasers  may  proceed,  after  a  ten  days'  notice  in  a  St  Paul  paper,  to  elect 
a  board  of  not  less  than  nine  directors,  adopt  a  corporate  name  and  a  corporate 
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seal.  The  organization  is  tlien  complete.  Within  thirty  days  after  organiza- 
tion, a  certificate  must  be  filed  with  the  secretary  of  state,  showing  the  date 
of  organization,  the  corporate  name,  the  amount  of  capital,  issued  and  unis- 
sued, common  and  preferred,  and  the  names  of  its  ofBcers.  Id.  Any  rail- 
road corporation  may,  by  subscription  to  the  capital  stock  of  another  com- 
pany, or  otherwise,  aid  such  corporation  in  the  construction  of  its  railroad,  for  the 
purpose  of  forming  connections ;  or  may  lease  or  purchase  any  connecting  line  upon 
such  terms  and  conditions  as  may  be  agreed  upon ;  or  any  two  connecting  lines 
may  enter  into  any  agreement  for  their  common  benefit,  calculated  to  promote 
the  legitimate  objects  of  both  corporations.  But  no  such  aid  shall  be  furnished, 
or  purchase,  leave  or  agreement  perfected,  without  the  approval  of  two-thirds  of 
the  stock.  §  2535.  Any  domestic  or  foreign  company  may  lease  or  purchase, 
"or  in  any  way  become  the  owner  of,  or  control  or  hold  the  stock  of,"  any  con- 
necting line,  with  or  without  branches.  §3536.  Corporations,  domestic  or  for- 
eign, may  consolidate  so  as  to  form  a  continuous  line,  upon  such  terms  as  may  be 
agreed  upon.  Articles  stating  the  terms  must  be  approved  by  a  majority  <^  the 
stock  of  the  respective  companies.  A  copy  of  the  articles  and  of  the  record  of 
approval,  accompanied' by  lists  of  the  stockholders  of  the  consolidated  company, 
and  the  number  of  shares  held  by  each,  shall  be  filed  with  the  secretaries  of  the 
respective  states,  before  such  consolidation  shall  be  valid.  The  new  corporation 
has  all  the  rights  and  liabilities  of  the  domestic  compaoy  or  companies,  parties  to 
the  consolidation.  Any  corporation  empowered  to  consolidate  with,  or  purchase, 
another  railway  may  effect  such  consolidation  or  purchase  by  acquiring  "  the 
stock,  bonds  or  other  securities  of  such  other  railway  company ;"  and,  for  the 
special  purpose  of  acquiring  the  same,  "  may  create,  issue  or  dispose  of  "  its  own 
stock,  bonds  or  securities,  "  in  addition  to  the  amounts  of  the  same  it  is  otherwise 
empowered  to  issue,  to  an  amount  not  exceeding  the  actual  value  of  the  stock  or 
bonds  of  such  other  company  acquired  by  it"  Any  railway  company  in  this 
state  may  also,  "for  any  other  purpose  authorized  by  its  acts  or  articles  of  incor- 
poration, create,  issue  and  dispose  of  such  amounts  of  stock  as  the  board  of 
directors  may  find  necessary  for  such  purpose."  Prior  to  the  issuance  of  any 
stock  under  the  provisions  of  this  section,  there  must  be  filed  with  the  secretary 
of  state  a  resolution  of  the  board,  stating  the  number  and  par  value  of  the  shares 
80  to  be  issued,  and  the  particular  purpose  for  which  the  same  are  to  be  issued. 
This  section  shall  not  be  construed  to  allow  any  railway  company  to  sell  its  capi- 
tal stock  for  less  than  par  value,  in  money,  property,  work  or  services ;  nor  to 
authorize  the  issuance  or  sale  of  any  stock  or  bonds,  or  the  performance  of  any 
act  prohibited  by  sections  2538-2526,  supra,  or  by  any  other  law  of  the  state  rp- 
specting  the  issue  or  sale  of  stocks  or  bonds  of  railway  companies  therein.  §  2537. 
No  railroad  company  shall  control  any  parallel  or  competing  line,  or  have  any 
interest  therein.  §  2538.  Any  company  may  build  branches  and  receive  munici- 
pal aid  therefor  —  street  railroads  excepted.  §2539.  Any  domestic  company  may 
exercise  its  franchises  in  another  state.  §  2540.  A  contractor  shall  be  required 
to  give  a  bond  for  the  payment  of  wages,  and  the  company  shall  be  liable  to 
laborers  for  such  wages,  provided  a  thirty  days'  notice  be  given  to  the  company, 
and  provided  such  debt  has  accrued  within  sixty  days  prior  to  such  notice.  §§  2541, 
2542.  Ample  facilities  for  transferring  cars,  freight  and  passengers  shall  be  given 
by  connecting  roads.  §§  2544-2547,  509.  Conditional  sales  of  rolling  stock  may 
be  made  by  written  contract,  and  rentals  may  be  paid  as  purchase-money.  §§  3552- 
2554.  Proxies  shall  only  be  valid  for  one  year  from  their  date.  -  §  3561.  Every 
company  shall  report  to  the  state  auditor  annually.  §2568.  A  general  office 
shall  be  kept  upon  the  line  of  the  road  within  the  state,  and  an  agent  upon  whom 
process  may  be  served.  §  3563.  At  such  office  shall  be  kept  a  list  of  stockholders 
and  the  original  minutes  of  the  board.  §  2564  A  penalty  of  $500  per  month  is 
prescribed  for  failure  to  keep  such  office ;  also  as  against  land-grant  companies 
for  failure  to  maintain  an  office  in  the  state  whei-e  books  and  papers  relating  to 
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conveyances  irmsfc  be  kept  §§  8565,  2566.  Any  municipality  may  aid  in  the  coq- 
stvuction  of  any  railroad  in  the  state  vvliich  will  benefit  the  tax-payers  of  such 
municipality.  §§  2611-3634.  A  majority  of  the  electors  must  consent  thereto. 
§  2614.  No  bonds  shall  be  delivered  to  the  company  until  the  road  is  completed 
through  or  to  the  municipality,  or  to  the  point  for  which  aid  was  granted.  §  3615. 
Municipal  bonds  may,  for  the  purpose  of  such  aid,  be  exchanged  for  railroad  stock 
or  bonds.    §§  2616,  2617.    Or  the  municipality  may  become  a  subscriber.    §  3618. 

A  railroad  and  warehouse  commission,  with  extensive  powers,  is  created  by 
statute.  §  498,  and  Laws  1893,  ch.  108.  All  common  carriers  must  make  annual 
reports  to  the  commission.  §  501.  The  commission  has  the  general  supervision 
of  railroads.  §g  503-506.  Unequal  and  unreasonable  charges  are  prohibited,  and 
discriminations  are  made  unlawful.  §  508.  Pooling  is  prohibited;  also  any 
special  rates,  rebates  or  drawbacks.  §§  510,  511.  The  long  and  short  haul  abuse 
is  pi-ohibited.  §§  512,  513.  Rate  schedules  are  to  be  posted  in  every  depot,  and 
copies  furnished  the  commission.  Upon  complaint  that  the  rates  are  unreasonable 
the  commission  may  change  the  rates.,  §  514,  Am'd  Laws  1891,  ch.  106.  Any  officer 
or  agent  who  shall  violate  any  of  the  Bj'ovisions  of  this  act,  or  neglect  to  perform 
any  of  the  duties  herein  imposed,  shall  be  fined  from  $2,500  to  $5,000  for  the  first 
'  offense,  and  from  $5,000  Fo  $10,000  for  each  subsequent  offense.    §  515. 

Municipalities  may  aid  in  the  construction  of  canals.  Laws  1893,  ch.  205.  Stock 
certificates  are  defined  and  their  renewal  provided  for.  Laws  1893,  oh.  45.  A 
railroad  which  has  received  public  aid  or  local  subscription  given  as  a  bonus  for 
construct;i(?n  cannot  stop  the  operation  of  its  road  without  an  order  from  the 
court.  Laws  1893,  ch.  59.  Any  person  or  corporation  may,  in  the  manner  pro- 
vided, secure  the  privilege  of  erecting  a  grain  elevator  or  warehouse  upon  the 
right  of  way  of  a  railroad  corporation.  Laws  1893,  ch.  64.  The  owners  of  a  ware- 
house or  mill  near  a  station  may  compel  the  railroad  company  to  construct  a  side 
track  to  their  buildings.    Laws  1893,  ch.  65. 

General  provisions. —  The  members  of  any  corporation,  or  the  directors 
thereof,  may  meet  and  transact  business  without  the  state  the  same  as  within  the 
state.  §  3127.  Any  corporation  may,  by  resolution  of  its  board,  form  three  classes 
of  directors,  each  class  to  comprise,  as  neai>  as  may  be,  one-third  of  the  board,  the 
term  of  the  first  class  to  expire  at  the  next  annual  election,  the  second  class  at  the 
succeeding  election,  etc. ;  and  at  each  annual  election  a  number  of  directors  shall 
be  elected,  for  three  years,  equal  to  the  number  whose  term  then  expires.  All 
other  vacancies  shall  be  filled  as  the  by-laws  direct.  Directors  hold  ofiice  until 
their  successors  are  elected.  Id.  Where  no  other  provision  is  specially  made,  the 
by-laws  may  determine  the  number  of  shares  entitled  to  one  vote,  g  3129.  Shares 
shall  not  be  issued  "  for  a  less  amount  to  be  actually  paid  in  on  each  share  tljan 
the  par  value  of  the  shares  first  issued ; "  provided,  that  railroad,  navigation,  man- 
ufacturing and  real-estate  corporations  "  shall  have  the  power  to  create,  issue  and 
dispose  of  such  an  amount  of  special,  preferred  or  full-paid  stock  of  the  capital 
stock  of  such  corporation  as  may  be  deemed  advisable  by  the  board  of  directors ; " 
provided,  also,  that  any  corporation  may,  by  its  articles,  or  an  amended  article, 
provide  for  "  special,  preferred  and  common  stock,  or  special  or  preferred  and 
common  stock,  of  the  capital  stock  of  such  corporation ; "  and  may  issue  its  cap- 
ital stock  "  as  a  part  special  and  a  part  preferred  and  a.  part  common,  or  a  part 
common  and  a  part  either  special  or  preferred,"  by  direction  of  the  board,  when 
so  authorized  by  a  majority  of  the  stockholders  at  an  annual  or  called  meeting. 
The  board  "  may  give  such  preferences  as  it  may  deem  best  to  such  special  or 
preferred  stock,  or  such  special  and  preferred  stock."  §  3130,  Am'd  Laws  1891, 
ch.  71.  Persons  holding  stock  as  executors,  etc.,  are  not  personally  liable  as  stock- 
holders, g  3183.  When  there  is  no  one  legally  authorized  to  call  a  meeting,  a 
justice  of  the  peace  may,  upon  a  petition  of  three  or  more  members,  authorize 
one  of  them  to  call  a  meeting,  and  may  authorize  such  person  to  preside,  in  the 
absence  of  the  proper  officer.    §  3135.    When  a  majority  "  in  number  or  interest " 
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desire  to  close  the  corporate  business,  they  may  petition  the  district  court.  §  3143j 
Corporations  whose  charters  expire  or  are  annulled  continue  bodies  corporate  for 
three  years  for  the  sole  purpose  of  closing  up  their  affairs.  §  3143.  The  attorney- 
general,  at  the  request  of  the  governor  or  the  legislature,  may  always  examine 
the  corporate  affairs.  §  3144  Any  corporation  may  amend  its  articles  upon  a 
two-thirds  stock  vote,  and  in  like  manner  renew  its  term  of  existence.  §  3145. 
'■  Any  corporation  may  convey  ita  real  estate  by  an  agent  appointed  by  resolution 
of  its  directors  or  governing  board."  Laws  1891,  ch.  75.  If  any  corporation,  do- 
mestic or  foreign,  shall  enter  into  any  trust  or  combination  to  regulate  the  price, 
or  limit  the  amount,  of  any  commodity  or  article  made,  produced  or  sold  in  the 
state,  such  corporation  shall  be  guilty  of  conspiracy  to  defraud.  Severe  punish- 
ment is  prescribed.     Laws  1891,  ch.  10,  Am'd  Laws  1993,  ch.  125. 

Poreign  corporations. —  Foreign  corporations  formed,  in  whole  or  in  part, 
to  deal  in  land  in  this  state,  or  to  promote  immigration  into  the  state,  shall  not 
hold  at  one  time  more  than  one  hundred  thousand  acres  of  land  in  the  state,  and 
all  of  such  lands  shall  be  sold  within  twenty-one  years  after  their  acquisition,  ex- 
cept lands  acquired  under  mortgage,  foreclosure  or  forfeiture  of  conti'acts,  which 
lands  must  be  sold  within  fifteen  years.  Such  corporations  must  have  a  resident 
agent  upon  whom  process  may  be  served.  §  3649.  Any  foreign  railroad  may, 
upon  becoming  incorporated  in  Minnesota,  extend  its  road  into  or  through  the 
state.  A  true  copy  of  its  articles  shall  be  filed  with  the  secretary  of  state,  and  be 
recorded.with  the  county  recorder  where  the  principal  place  of  business  is  kept. 
An  office  shall  be  kept  within  the  state  and  an  agent  upon  whom  legal  process 
may  be  served.  Such  corporation  is  then  considered  a  domestic  company.  §§  2557- 
2560.  Any  removal  of  a  case  from  a  state  court  to  a  federal  court  subjects  the 
corporation  to  a  penalty  of  from  |100  to  |10,000,  and  to  the  forfeiture  of  all  rights 
to  do  business  within  the  state,  under  a  penalty  of  from  $1,000  to  $10,000  per  day 
for  doing  business  after  such  foi-feiture.  But  such  companies  shall  have  the 
same  rights  respecting  removals  as  domestic  companies  enjoy.  No  foreign  cor- 
poration shall  enjoy  any  gi'eater  rights  than  a  domestic  company.  §§  3152-3160. 
Service  of  summons  or  other  process  may  be  made  on  such  companies  the  same 
as  on  domestic  companies,  unless  an  agent  is  appointed.    Laws  1891,  ch.  79. 

Taxation. — Personal  estate  includes  all  stock  in  corporations  out  of  the  state 
owned  by  inhabitants  of  the  state,  and  all  improvements  upon  lands  the  title  to 
which  is  vested  in  any  railroad,  or  other  corporation  "  whose  property  is  not  sub- 
ject to  the  same  mode  and  rule  of  taxation  as  other  property."  §  1384.  In  1873 
a  special  law  allowed  a  certain  railroad  to  pay,  in  lieu  of  all  other  taxes,  one  per 
cent,  of  its.  gross  earnings  for  the  three  years  beginning  with  January  1,  1873, 
two  per  cent,  for  the  next  seven  years,  and  three  per  cent  thereafter.  The  same 
act  allows  any  railroad  company,  existing  or  to  be  created,  to  accept  the  provis- 
ions respecting  the  railroad  specially  named,  and  concludes  as  follows :  "  And  in 
such  case  the  payment  of  such  percentage  in  lieu  of  taxes  in  accordance  there- 
with shall  commence  from  and  after  the  first  day  of  March  next  after  the  com- 
pletion of  thirty  miles  of  such  line  hereafter  built,  or  of  the  entire  line,  if  the 
same  shall  be  less  than  thirty  miles  in  length."  An  act  of  1887  declares  that  any 
railroad  which  has  not  accepted  the  provisions  of  the  act  of  1873,  or  become  sub- 
ject to  some  special  act,  shall  pay  the  percentage  above  specified.  A  resolution  to 
repeal  the  law  of  1887  was  submitted  to  the  people  by  the  acts  of  1889,  chapter  191, 
the  vote  to  be  taken  at  the  next  election.  §§  1387-1389.  The  gross  earnings  shall 
be  certified  to  the  railroad  commission.  The  report  shall  include  a  list  of  lands 
sold.  §§  1390-1392.  Mining  corporations  pay,  in  lieu  of  all  other  taxes  on  their 
stock  or  property,  fifty  cents  for  each  ton  of  copper ;  one  cent  for  each  ton  of 
coal  or  iron.  Eeturns  must  be  made  to  the  state  auditor.  §§  1404,  1405.  Tele- 
phone companies,  not  especially  taxed,  pay  two' per  cent,  of  their  gi-oss  receipts, 
after  deducting  the  amount  paid  as  royalties.  §  1407.  Insurance  companies  pay 
two  per  cent,  on  their  premium  receipts,  and  pay  taxes  on  other  property  owned 
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in  the  state.  §  1420.  Telegraph  companies  report  to  the  state  auditor  and  are 
taxed  by  the  state  board  of  equalization.  Laws  1891,  ch.  8.  The  capital  stock 
and  franchises,  unless  otherwise  provided,  are  listed  and  taxed  in  the  county  or 
tax  district  where  the  principal  place  of  business  is  located.  §1433.  Bona  fide 
indebtedness  may  be  deducted  fi-om  all  values  listed  for  taxation,  but  not  dues  on 
subscriptions  for  stock.  §§  1440,  1441.  ,  Manufacturers  shall  list  the  value  of  ma- 
terials, and  of  all  machinery  and  tools,  g  1443.  All  corporations,  except  rail- 
road, insurance  and  telegraph  companies,  whose  taxation  is  not  specially  provided 
for,  shall  make  a  sworn  return  of  their  capital  stock.  The  value  of  the  real  and 
personal  property  and  the  amount  of  indebtedness,  except  for  current  expenses, 
shall  be  deducted  from  the  market  value  of  the  stock,  and  the  remainder  listed  as 
"bonds  or  stocks."  The  real  and  personal  property  of  corporations  is  taxed  like 
that  of  individuals.  §  1444.  The  penalty  imposed  upon  railroads  for  failure  to 
make  returns  is  an  addition  of  twenty-five  per  cent  to  the  tax.  §  1495.  Foreign 
railroad  corporations  are  subject  to  the  same  law  as  domestic  companies.  §,  3557. 
Before  filing  articles  of  association  all  corporations  must  pay  to  the  state  $50  for 
a  capital  stock  of  $50,000  or  less,  and  $5  for  each  additional  $10,000  or  fraction 
thereof;  and  $5  must  be  likewise  paid  for  each  subsequent  increase  of  $10,000  or 
less.    §§  3149,  3150. 

§  958.  MISSISSIPPI:  1  Constitutional  provisions.— The  question  whether 
the  contemplated  use  of  private  property  is  a  public  use  shall  be  a  judicial  ques- 
tion, beyond  the  control  of  the  legislature.   Constitution  of  1890,  art.  Ill,  §  17.   The 
legislature  may  limit  or  restrict  the  acquiring  or  holding  of  lands  by  corporations. 
Art.  IV,  g  84.    No  special  or  local  law  shall  be  enacted  for  the  benefit  of  individ- 
uals or  corporations,  in  cases  which  can  be  provided  for  by  genei'al  law  ;  nor  shall 
the  operation  of  any  general  law  be  suspended  for  the  benefit  of  any  private  cor- 
poration or  individual.    Id.,  g  87.    The  legislature  shall  pass  general  incorporation 
laws,    g  88.    No  special  law  shall  be  passed  changing  the  names  of  corporations ; 
granting  to  any  p6rson  or  corporation  the  right  to  have  any  ferry,  bridge  or  road  ; 
exempting  propertj'  from  taxation ;  opening,  changing  or  vacating  any  highway  ; 
conferring  the  power  to  exercise  the  right  of  emment  domain ;  granting  the  right 
to  lay  railroad  tracks;  or  granting  any  state  lands  to  persons  or  corporations. 
Such  matters  shall  be  provided  for  by  general  laws  only.    Id.,  g  90.    Lands  under 
the  control  of  the  state  shall  never  be  donated,  directly  or  indirectly,  to  private 
corporations  or  individuals,  nor  sold  to  corpoi-ations  for  a  less  price  than  to  indi- 
viduals.   But  this  shall  not  prevent  the  legislature  from  granting  a  right  of  way " 
across  state  lands,  not  exceeding  one  hundred  feet  wide,  to  railroads.    Id.,  §  95. 
No  obligation  of  a  corporation  to  the  state  shall  ever  be  diminished  by  the  legis- 
lature.   Id.,  §  100.     "Taxation  shall  be  uniform  and  equal  throughout  the  state. 
Property  shall  be  taxed  in  proportion  to  its  value."    Property  shall  be  assessed  for 
taxes  under  general  laws,  and  by  uniform  rules,  according  to  its  true  value ;  but 
the  legislature  may  provide  for  a  special  mode  of  valuation  and  assessment  for 
"  railroads,  and  railroad  and  other  corporate  property,"  or  particular  kinds  of  cor- 
porate property  not  situated  wholly  in  one  county.    But  no  county  shall  be  denied 
the  right  to  levy  county  and  special  taxes  "  upon  such  assessment  as  in  other  cases 
of  property  situated  and  assessed  in  the  county."    Id.,  g  115.    Corporations  shall 
be  formed  under  general  laws  only.    The  legislature  may  alter,  amend  or  repeal 
any  charter,  where  such  action  appears  to  be  for  the  public  interest ;  provided, 
that  no  injustice  shall  be  done  to  the  stockholders.    Charters  shall  not  be  given  for 
a  longer  period  than  ninety-nine  years.     Art.  VII,  §  178.     Every  charter  or  grant 
of  corporate  franchise  shall  become  void  in  two  years,  unless  the  corporation  shall 
have  organized  and  tjommenced  business  within  that  time.     Id.,  g  180.     Corpo- 
rate property  shall  be  taxed  "in  the  same  way  and  to  the  same  extent"  as  the 
property  of  individuals.     But  special  regulations  may  be  made  in  the  case  of 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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banks ;  also  respecting  building  and  loan  associations,  which  may  be  required  to 
pay  a  privilege  tax  in  lieu  of  all  other  taxes,  except  upon  real  estate.    Domestic 
insurance  companies  shall  not  be  required  to  pay  a  greater  aggregate  tax  than  is 
imposed  upon  foreign  companies.     Id.,  §  181.     The  power  to  tax  corporations  and 
their  property  shall  never  be  abridged  by  any  contract  to  which  the  state  or  any 
subdivision  thereof  may  be  a  party ;  except  that  the  legislature  may,  by  general 
law,  grant  exemptions  to  encourage  manufactures,  "and  other  new  enterprises 
of  public  utility,"  for  not  more  than  five  years,  dating  from  the  date  of  the  char- 
ter.    Id.,  g  183.     No  county  or  municipal  corporation  shall  subscribe  to  the  capital 
stock  of  any  corporation,  or  make  appropriation  to  or  loan  its  credit  in  aid  of  any 
corporation.     Id.,  g  183.     Any  company  organized  for  the  purpose  under  the  laws 
of  the  state  may  construct  and  operate  a  railroad  between  any  two  points  in  the 
state,  and  may  connect  at  the  state  line  with  the  roads  of  other  sfltes.     Every 
company  may  witli  its  road  intersect,  connect  with  or  cross  any  other  railroad; 
and  all  companies  shall  receive  and  transport  each  other's  passengers,  tonnage  and 
cars,  without  delay  or  discrimination.     Id.,  §  184.     Rolling  stock  shall  be  person- 
alty, and  liable  to  execution  and  sale  as  such.     Id.,  §  185.     The  legislature  shall 
pass  laws  to  prevent  abuses,  unjust  discrimination  and  extortion  in  all  charges  of 
express,  telephone,  sleeping-car,  telegraph  and  railroad  companies,  and  for  the  su- 
pervision of  such  companies,  and  other  common  carriers  of  the  state,  by  commis- 
sion or  otherwise,  and  shall  provide  adequate  penalties,  to  the  extent,  if  necessary, 
of  forfeiture  of  their  franchises.     Id.,  §  186.     Passes  shall  not  be  granted  to  state 
or  mvinicipal  officers,  except   the  lailroad  commissioners.     Id.,  g  188.     The  legis- 
lature may  take  corporate  property  and  franchises  for  public  use.     Id.,  g  189. 
Municipalities  shall,  by  general  law,  be  authorized  to  encourage  the  establishment 
of  manufactories,  and  "other  enterprises  of  public  utility,"  by  exempting  all 
property  used  for  such  purposes  from  municipal  taxation  for  not  more  than  ten 
years.     Id.,  §  192.     The  legislature  shall. provide  that  in  all  elections  for  directors 
each  share  shall  have  one  vote,  in  the  person  of  the  stockholder  or  by  proxy ;  and 
that  each  stockholder  may  cumulate  his  votes.     No  person  who  is  interested  in 
any  competing  business,  "either  individually  or  as  an  employee  or  stockholder," 
shall  serve  as  a  director  in  any  corporation  without,  the  consent  of  a  majority  in 
interest  of  the  stockholders.     Id.,  g  191.     Express,  telegraph,  telephone  and  sleep- 
ing-car companies  are  declared  common  carriers,  and  subject  to  liabilities  as  such. 
Id.,  g  195.     "No  transportation  corporation  shall  issue  stocks  or  bonds  except  for 
money,  labor  done  (or  in  good  faith  agreed  to  be  done),  or  money  or  property 
actually  received;  and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void."     Id.,  g  196.     "  The  legislature  shall  not  grant  to  any  foreign  corporation  or 
association  a  license  to  build,  operate  or  lease  any  railroad  in  this  state ;  but  in  all 
cases  where  a  railroad  is  to  be  built  or  operated,  and  the  same  shall  be  partly  in  this 
state  and  partly  in  another  state  or  in  other  stales,  the  owners  or  projectors  thereof 
shall  first  become  incorporated  under  the  laws  of  this  state ;  nor  shall  any  foreign 
corporation  or  association  lease  or  operate  any  railroad  in  this  state,  or  purchase  the 
same  or  any  interest  therein.     Consolidation  of  any  railroad  lines  and  corporations 
in  this  state  with  others  shall  be  allowed  only  when  the  consolidated  company 
shall  become  a  domestic  corporation  of  this  state.    No  general  or  special  law  shall 
ever  be  passed  for  the  benefit  of  any  foreign  corporation  operating  a  railroad 
under  an  existing  license  from  this  state,  or  under  an  existing  lease:  and  no  grant 
of  any  right  or  privilege,  and  no  exemption  from  any  burden,  shall  be  made  to  any 
such  foreign  corporation  except  upon  the  condition  that  the  owners  or  stock- 
holders thereof  shall  first  organize  a  corporation  in  this  state  under  the  laws 
thereof,  and  shall  thereafter  operate  and  manage  the  same,  and  the  business 
thereof,  under  said  domestic  charter."    Id.,  g  197.     "The  Iggislature  shall  enact 
laws  to  prevent  all  trusts,  combinations,  contracts  and  agreements  inimical  to  the 
public  welfare."    Id.,  g  198.     The  credit  of  the  state  shall  not  be  pledged  or 
loaned  in  aid  of  any  person,  association  or  corporation.    Art.  XIV,  §  358. 
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Miscellaneous  corporations. — "Corporations  for  every  lawful  purpose  and 
of  every  kind,  except  for  the  construction  and  operation  of  a  railroad  other  than 
street  railroads,  and  tlie  carrying  on  of  an  insurance  business,  may  be  created 
under  the  provisions  of  this  chapter."  (There  is  no  restriction  as  to  the  number  of 
incorporators.)  Code  of  1893,  ch.  35,  §  833.  "Persons  desiring  to  be  incorporated 
may  prepare  a  cjiarter  .  .  .  v?hich  shall  be  headed 'the  charter  of  incorpora- 
tion of ,'"  vchich  shall  contain  (1)  a.  clear  statement  of  the  purposes  of  the 

corporation ;  (3)  the  names  of  the  persons  incorporated ;  (3)  the  corporate  name ; 
(4)  tlie  powers  to  be  exercised ;  (5)  the  period  for  whicli  the  corporation  ia  to  exist 
(never  more  than  fifty  years),  and  anything  else  proper  to  be  stated.  Charters  for 
telegraph  and  telephone  companies  shall  also  describe  the  proposed  line.  The  pro- 
posed charter  shall  be  published  for  three  consecutive  weeks  in  a  newspaper  at 
the  domicile  of  the  proposed  corporation,  and  must  then  be  submitted  to  the  gov- 
ernor, who  may  sign  his  approval,  or  require  amendments,  or  disapprove.  "And 
the  powers  therein  specified  shall,  by  the  approval  of  the  charter,  be  vested  in 
such  corporation,  and  it  shall  go  into  operation  at  the  tinw  and  on  the  terms  and 
conditions  specified."  §  833.  The  charter  may  be  renewed  or  amended,  after 
publication  as  above,  setting  forth  the  nature  and  extent  of  the  amendments,  if 
the  governor  shall  give  his  approval,  "and  in  case  of  renewal  merely,  it  shall  be 
sufficient  for  the  governor  to  give  a  certificate  that  the  original  charter  is  re- 
newed." §  834  Every  charter  and  amendment,  and  every  certificate  of  renewal, 
must  be  filed  with  the  secretary  of  state.  §  835.  The  corporate  existence  shall 
never  exceed  fifty  years.  Every  corporation  created  under  this  chapter  may  de- 
termine the  manner  of  calling  and  conducting  meetings,  the  number  of  shares 
that  shall  entitle  a  member  to  a  vote,  and  the  mode  of  voting  by  proxy ;  may  elect 
all  necessary  officers,  and  prescribe  their  duties,  salaries  and  tenure  of  office ;  may 
borrow  money  and  secure  the  payment  of  the  same  by  mortgage  or  otherwise; 
and  may  issue  bonds  and  secure  them  in  the  same  way,  and  may  hypothecate  its 
franchises.  The  first  meeting,  unless  otherwise  provided  for,  may  be  called  by  a 
published  notice  signed  by  one  or  more  of  the  corporators.  §  836.  The  rights  of 
stockholders  at  an  election  are  re-enacted  in  the  language  of  the  constitution 
{vide  %  194,  under  "  Constitutional  provisions  ").  §  837.  The  corporation  may  hold 
necessary  real  and  personal  estate,  not  exceeding  in  value  $250,000,  excepting 
manufacturing  companies,  which  may  purchase  and  hold  property  to  the  amount 
of  $1,000,000.  Corporations  shall  not,  by  means  of  a  trust,  use  or  benefit  in  prop- 
erty, hold  for  their  use,  in  the  name  of  another,  a  greater  amount  than  they  may 
lawfully  hold.  They  are  forbidden  to  employ  their  capital  in  any  other  way  than 
in  the  pursuit  of  their  legitimate  business.  A  corporation  offending  against  any 
of  these  provisions  shall  forfeit  its  charter,  and  forfeit  to  the  state  all  property 
above  the  lawful  amount  But  this  section  shall  not  apply  to  a  lien  for  a  debt,  or 
to  the  taking  of  property  for  debt  to  a  greater  amount  than  the  corporation  can 
lawfully  hold,  provided  the  excess  js  disposed  of  within  five  years.  §  838.  "  A 
mortgage  or  deed  of  trust  conveying  the  franchise  or  income  or  future  earnings 
of  any  corporation,  no  matter  when  or  how  such  corporation  was  created,  shall 
not  be  valid  against  debts  contracted  in  carrying  on  the  business  of  the  corpora- 
tion." §  839.  (See  "  Railroads,"  §  3567.)  It  shall  not  be  a  defense  to  any  suit 
against  a  corporation  that  there  was  a  defect  in  its  organization,  g  841.  "In 
all  corporations,  each  stockholder  shall  be  individually  liable  for  the  debts 
of  the  corporation  contracted  during  his  ownership  of  stock  for  the  amount 
or  balance  that  may  remain  due  or  unpaid  for  the  stock  subscribed  for  by 
him,  and  may  be  sued  by  any  creditor  of  the  corporation ;  and  such  liability 
shall  continue  for  one  year  after  the  sale  or  transfer  of  the  stock.  The  stock 
in  all  corporations  shall  be  transferable  by  the  indorsement  and  delivery 
of  the  stock  certificate  and  the  registry  of  such  transfer  in  the  books  of  the  cor- 
poration; but  the  legal  title  to  the  stock  and  the  beneficial  interest  therein  shall 
remain  in  the  person  appearing  to  be  the  owner  by  the  books  of  the  corporation, 
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as  to  creditors,  until  after  a  bona  fide  transfer  has  been  made  on  the  books.'' 
§  844  All  the  property  and  franchises  of  any  corporation  may  be  sold  on  execu- 
tion, "  and  the  sale  shall  vest  the  title  to  the  franchise  in  the  purchaser,  with  all 
privileges  and  immunities ;  and  the  officer  making  the  sale  shall  immediately  put 
him  in  possession."  The  purchaser  shall  discharge  all  the  duties  imposed  by  the 
charter,  "  and  be  liable  in  like  penalties  as  the  original  stockholders  which  may 
accrue  after  his  purchase  of  the  franchise."  §  845.  The  franchise  thus  sold  may 
be  redeemed  at  any  time  within  six  months.  §  846.  On  the  dissolution  of  any. 
corporation,  by  judgment  or  otherwise,  all  its  real  and  personal  estate,  which  the 
corporation  could  lawfully  hold,  shall  be  vested  in  the  stockholders,  in  their  re- 
spective proportions,  who  shall  hold  the  same  as  tenants  in  common.  "  Debts 
due  to  and  from  the  corporation  shall  not  be  extinguished  by  its  dissolution,  but 
shall  he  a  charge  upon  its  property."  g  847.  All  corporations,  after  dissolution, 
may  be  continued  bodies  corporate  for  three  years,  for  the  purposes  of  suing  and 
being  sued,  and  closing  up  their  business,  excepting  when  trustees  are  necessarily 
appointed.  §  848.  "  A  note,  obligation  or  security  of  any  kind  given  or  trans- 
ferred by  any  subscriber  for  stock  in  any  corporation  shall  not  be  considered,  taken 
or  held  as  payment  of  any  part  of  the  capital  stock  of  the  company."  §  850.  A 
company,  other  than  building  and  loan  associations,  shall  not  loan  money  to  any 
stockholder  therein ;  and  if  such  a  loan  be  made,  "  the  ofiScers  who  make  it,  or 
assent  thereto,  shall  be  jointly  and  severally  liable  ...  to  creditors  whose 
debts  were  contracted  before  the  repayment  of  the  money  by  the  borrower." 
g  851.  "  No  part  of  the  capital  stock  in  any  corporation  shall  be  withdrawn  or 
diverted  from  its  purpose,  nor  a  dividend  declared,  when  the  company  is  insolv- 
ent, or  would  be  rendered  insolvent  by  such  withdrawal  or  the  paj'ment  of  such 
dividend;"  and  the  directors  who  assented  to  such  withdrawal  or  dividend,  as 
well  as  the  stockholders  who  received  it,  "  shall  be  jointly  and  severally  liable  to 
creditors  whose  debts  then  existed,  to  the  extent  of  such  withdrawal  or  dividend, 
and  interest."  §  853.  The  debts  of  manufacturing  and  trading  corporations  shall 
not  exceed  the  amount  of  their  capital  stock;  and  in  case  of  such  excess,  the  di- 
rectors contracting  the  debts  shall  be  individually  liable  for  the  excess,  "  and  may 
be  sued  therefor  by  any  creditor,  whether  the  debt  be  due  at  the  time  of  suit 
brought  or  not,  if  such  creditor  were  without  notice  or  knowledge  of  the  excess 
at  the  time  his  debt  was  made."  g  853.  Corporations  organized  for  the  purpose 
shall  have  the  right  to  construct  telegraph  lines  along  any  highway,  street,  rail- 
road, etc.,  and  may  exercise  the  right  of  eminent  domain,  gg  854r-858.  "  The 
provisions  of  this  chapter,  when  not  limited  by  their  terms,  shall  apply  to  all  cor- 
porations whatever,  where  the  subject-matter  is  not  •elsewhere  prescribed."  S  860. 
Sailroads. —  Persons  desiring  to  organize  a  railroad  corporation  may  prepare 
an  application  to  the  governor,  which  shall  state  (1)  the  names  and  residences  of 
the  applicants ;  (3)  the  termini,  "  and,  if  either  or  both  be  without  this  state,  the 
point  at  or  near  which  the  state  line  is  proposed  to  be  crossed ; "  (3)  the  line  of  the 
road  in  the  state;  (4)  the  corpprate  name;  (5)  "  the  time  within  which  it  is  hoped 
the  railroad  will  be  completed."  If  the  applicants  be  the  purchasers  at  a  judicial 
sale,  they  shall  present  a  certified  copy  of  the  conveyance,  and  shall  declare  (1)  the 
facts  regarding  the  purchase;  (3)  the  name  of  the  former  company  and  the  loca- 
tion of  the  road ;  (3)  the  amount  paid  for  the  property,  the  real  value  of  the  same, 
and  the  sum  at  which  it  is  proposed  to  capitalize  it.  Code,  g  3572.  Thg  attorney- 
general  must  pass  upon  the  legality  of  the  application,  and  if  the  governor  be- 
lieves that  it  is  made  in  good  faith,  "  and  there  be  no  valid  objection  thereto,"  he 
shall  issue  a  proclamation  authorizing  the  company  to  organize,  g  3573.  The 
application  and  proclamation  shall  be  recorded  together  in  the  office  of  the  secre- 
tary of  state,  and  in  each  county  to  be  traversed.  §  3574.  The  projectors  shall 
then  meet  and  organize.  They  shall  fix  the  amount  of  capital  stock,  and  divide  it 
into  shares  of  $100  each,  and  elect  as  many  directors  as  they  think  best.  The  direct- 
ors may  select  a  president  and  other  oflScers  and  agents,  fix  their  duties  and  com- 
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pensation  and  adopt  by-laws.  §  3575.  The  directors  shall  then  file  with  the  sec- 
retary of  state  a  detailed  statement  of  the  date  of  organization,  the  amount  of  the 
entire  capital  stock,  and  the  number  of  shares.  The  company  is  then  a  body  cor- 
porate; but  before  doing  business  in  any  county,  a  certificate  of  the  secretary  of 
state,  with  the  application  and  governor's  proclamation,  shall  be  filed  with  the 
recorder  of  deeds  therein.  §  3576.  The  corporation  shall  have  power  (1)  "to 
have,  hold,  purchase,  receive  and  enjoy  real  and  personal  estate,  either  in  this  or 
other  states,  or  both,  whether  acquired  by  way  of  security  or  in  satisfaction  of 
debts,  or  by  donation,  purchase,  devise  or  otherwise,  and  the  same,  or  any  part 
thereof,  to  sell,  rent,  lease,  mortgage  or  otherwise  dispose  of  or  incumber ;  and  to 
hold  and  enjoy  real  estate  necessary  for  its  purposes,  in  fee-simple  or  otherwise ;  " 
(2)  to  construct,  and  "  use,  operate,  own,  sell  and  enjoy  "  the  railroad  described 
in  the  application,  with  one  or  more  tracks,  and  to  construct  and  operate  such 
branches  as  may  be  "  necessary  and  proper  to  develop  the  country  through  which 
its  main  line  may  extend."  But  upon  the  location  of  branches  a  statement  of 
the  line  thereof  shall  be  filed  with  the  secretary  of  state ;  (3)  to  collect  reasonable 
transportation  charges;  (4)  "to  increase,  from  time  to  time,  its  capital  stock,  but 
never  to  exceed  the  amounts  actually  expended  by  the  company  in  construc- 
tions, completions,  equipments  and  additions  to  its  railroad  and  property.  And 
a  stockholder  shall  not  be  liable  for  the  debts  of  the  corporation  beyond  the  sum 
due  for  unpaid  subscriptions ; "  (5)  "  to  issue  any  part  of  its  stock  as  preferred 
stock,  and  to  fix  the  relative  rights  of  common  and  preferred  stock,  and  to  issue 
such  bonds  and  obligations  as  it  may  from  time  to  time  determine ;  "  (6)  to  fix 
the  number  of  directors,  officers  and  agents,  prescribe  their  duties  and  compensa- 
tion, and  their  terms  of  office ;  (7)  "  to  authorize  the  directors  to  appoint  an  ex- 
ecutive committee,  with  full  power  to  act  in  their  stead  and  place  at  all  times  when 
they  are  not  in  session ;  "  (8)  to  open  subscription  books  and  call  meetings ;  (9)  "  to 
mortgage  or  convey  in  trust,  from  time  to  time,  any  or  all  of  its  property,  real,  per- 
sonal and  mixed,  then  owned  or  thereafter  to  be  acquired,  and  also  all  or  any  of  its 
rights,  powers,  privOeges,  liberties,  immunities  or  franchises,  whether  then  owned, 
possessed  and  enjoyed  or  thereafter  to  be  acquired,  including  its  right  to  be  a  cor- 
poration ;  and  under  such  deed  or  deed  in  trust  or  mortgage,  to  secure,  execute  and 
dispose  of  the  mortgage-bonds  of  the  company  to  such  amounts,  and  maturing  at 
such  times  and  bearing  such  lawful  interest  as  it  may  deem  best ;  and  to  secure  in 
like  manner  or  in  any  other  way  the  bonds  and  obligations  of  any  other  railroad 
company ; "  (10)  "  to  consolidate  with  any  other  railroad  company,  in  or  out  of  this 
state,  with  the  consent  of  the  railroad  commission,  upon  such  terms  as  the  con- 
solidating companies  may  agree  upon,"  but  not  with  a  parallel  or  competing  line ; 
(U)  "to  lease  its  railroad  and  all  of  its  property  and  franchises,  rights,  powers, 
privileges,  and  immunities  then  owned  or  thereafter  to  be  acquired,  or  to  lease 
other  i-ailroads,  in  or  out  of  this  state,  not  in  either  case  parallel  or  competing 
lines,  for  a  term  of  years ;"  (13)  to  do  an  express  or  a  telegraph  business  over  and 
along  its  own  lines ;  (18)  to  condemn  lands  for  a  right  of  way  not  to  exceed  one 
hundred  feet  in  width ;  also  for  materials  and  necessary  buildings ;  (14)  "  to  cioss, 
intersect,  join  or  unite"  its  railroad  with  any  other  railroad  at  any  point,  and  to 
exercise  the  right  of  eminent  domain  for  that  purpose;  (15)  to  own  and  operate 
ferries  and  other  water-craft  in  connection  with  its  road ;  (16)  to  exercise  other 
usual  powers  of  corporations,  necessary  for  the  accomplishment  of  its  purposes. 
§§  8577-8597.  Each  share  shall  have  one  vote,  in  person  or  by  proxy.  §  3598. 
(See  Constitution,  §  194.)  The  route  may  be  changed,  with  the  consent  of  the 
commissioners.  §  3599.  Fictitious  stock  is  prohibited  in  the  language  of  the  con- 
stitution. §  8600.  (See  Constitution,  §  196.)  Parallel  or  competing  lines  shall  not 
consolidate,  or  in  any  manner  control  each  other's  affairs,  under  penalty  of  for- 
feiture of  the  charter  and  franchises,  and  a  fine  of  $10,000.  §  3560.  When  a  rail- 
road is  sold  to  enforce  a  lien,  the  purchasers  shall  be  invested  with  all  franchises 
find  property  belonging  to  the  corporation,  and  may  form  a  new  corporation  in 
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the  manner  specified  above.  They  shall  fix  the  entire  capital  stock  of  the  new 
corporation,  "  as  represented  by  the  property  and  franchise  bought"'  But  no 
exemption  from  taxation  contained  in  any  charter  shall  pass  to  the  purchasers. 
§§8565,  3566.  "A  mortgage  or  deed  of  trust  conveying  the  income  or  future 
earnings  or  the  rolling  stock  of  a  railroad  company  shall  not  be  valid  against  lia- 
bilities incurred  by  such  company  as  a  carrier  of  freight  and  passengers,  or  for 
damages  sustained  by  persons  or  property."  §  3567.  (See  §  839,  supra.)  The  rail- 
road commissioners  shall  fix  reasonable  ratesforall  common  carriers,  in  all  cases 
not  subject  to  the  exclusive  regulation  of  congress,  and  shall  prevent  all  discrimi- 
nation and  rebates.  The  penalty  for  a  rebate,  or  for  discrimination,  shall  be  a 
fine  of  not  less  than  $100,  and  the  party  injured  may  recover  twice  the  amount  of 
the  damages  sustained.  The  commission  has  general  supervision  of  the  operation 
of  railroads.  §§  4373  et  seq.  Annual  reports  must  be  made  to  the  commission, 
which  report  must  contain,  among  other  matters,  the  name  of  every  person  trans- 
ported free  of  charge.  No  passes  shall  be  granted  without  the  consent  of  the 
commission.  §§  4393,  4331.  Other  common  carriers  shall  also  report  to  the  com- 
mission, and  for  failure  to  comply  with  the  reasonable  requirements  of  the  com- 
mission shall  forfeit  their  right  to  do  business  in  the  state.  All  common  carriers 
are  fined  |50  per  day  for  delinquency  in  reporting.  §§  4333,  4334.  An  appeal  is 
allowed  from  the  decision  of  the  commission  as  to  rates.    §  4339. 

Foreign  corporations. —  Foreign  corporations  may  sue  in  the  state,  or  be 
proceeded  against,  like  individual  non-residents.  The  acts  of  their  agents  shall 
have  the  same  effect  as  the  acts  of  the  agents  of  private  persons.  §  849.  (See 
Constitution,  g  197.)    For  insurance  companies,  see  §  2333  et  seq. 

Taxation. —  All  corporations  shall  be  assessed  in  the  county  in  which  the 
principal  office  or  place  of  business  is  situated.  Code.  §g  3750,  3757.  Corporations, 
other  than  banks  and  railroads,  whose  capital  stock  Is  taxable,  must  deliver  to  the 
county  assessor  a  statement  of  the  capital  stock  paid  in,  and  its  market  value, 
stating  to  whom  each  share  belongs ;  and  on  failure  to  furnish  such  statement 
the  tax  shall  be  assessed  on  the  whole  capital  authorized  by  the  charter.  §  3758. 
Railroads  must  annually  file  with  the  railroad  commission  a  complete  schedule  of 
all  their  property  taxable  and  non-taxable,  giving  the  total  length  of  the  road, 
the  number  of  miles  in  the  state,  and  in  each  political  subdivision  thereof,  with 
the  value  of  the  whole  line  and  of  each  such  subdivision ;  the  total  capital,  its  par 
value  and  actual  value,  and  the  value  of  the  franchise ;  the  gross  receipts  for  the 
year ;  and  the  proportion  thereof  earned  in  and  from  the  state ;  a  description  and 
ths  value  of  all  rolling  stock;  the  number  of  depots  and  other  buildings,  where 
situated,  and  the  value  of  each,  including  the  land  on  which  it  is  built ;  the  value 
of  all  topis  in  such  buildings ;  all  property,  real  or  personal,  owned  in  the  state, 
and  not  otherwise  enumerated,  and  its  value;  the  number  of  bridges  and  ferries 
in  the  state,  and  the  value  of  each,  specifying  whether  or  not  they  were  included, 
in  the  estimate  of  the  road-bed,  §  3875.  For  failure  to  make  such  report  the 
corporation  shall  be  fined  $5,000.  §  3876.  The  commission  is  a  state  board  of  as- 
sessors, and  shall,  upon  the  receipt  of  said  report,  assess  all  railroad,  telegraph, 
sleeping-car  and  express  company  property  liable  to  taxation  in  the  state,  aSixing 
its  true  value,  "  so  that  such  property  shall  bear  its  just  proportion  of  taxation, 
taking  into  consideration  the  value  of  the  franchise,  the  capital  stock  engaged  in 
business  in  this  state."  The  board  may  take  measures  to  correct  the  report  of  the 
corporation.  §§  3877,  8878,  The  state  board  shall  apportion  the  taxes  to  the 
counties  and  municipalities  for> collection,  in  proportion  to  the  amount  of  property 
of  such  common  carrier  situated  therein.  §  8880.  Telegraph,  express,  sleeping- 
car,  palace-car  and  dining-car  companies  shall,  as  far  as  applicable,  prepare 
schedules  like  those  required  of  railroads,  and  be  subject  to  the  same  penalties  for 
failure  to  do  so.  They  shall  be  assessed  "for  ad  vatorem  taxation  in  the  same 
manner  as  railroads."  §§  8885.  3880.  The  fee  of  the  secretary  of  state  for  reconl- 
ing  a  charter  is  ten  cents  per  hundred  words,  but  never  less  than  $8.    §  2037. 
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§  957.  MISSOTJEI: '  Constitutional  provisions.—  The  state  shall  not  aid, 
nor  authorize  any  municipality  to  aid,  any  person  or  corporation,  by  subscription 
to  stock  or  otherwise.  Constitution  of  1875,  art.  IV,  §§  45,  46,  47,  49.  There  shall 
be  no  special  law  creating  corporations,  or  amending,  renewing  or  explaining 
their  charters;  nor  granting  the  right  to  lay  down  railroad  tracks.  Id.,  g  53. 
Municipalities  shall  not  aid  corporations,  by  subscriptions  or  otherwise.  Art.  IX, 
§  6.  The  power  to  tax  corporations  shall  not  be  surrendered  or  suspended  by  the 
legislature.  Art.  X,  §  2.  All  railroad  corporations  shall  be  subject  to  taxation  on 
their  realty  and  personalty,  "  and  on  their  gross  earnings,  their  net  earnings,  their 
franchises  and  their  capital  stock."  Id.,  §  5.  Before  filing  their  certificate  of  in- 
corporation, all  corporations  shall  pay  a  fee  of  $50  for  the  first  $50,000  or  less  of  cap- 
ital, and  $5  for  each  additional  $1 0,000,  or  each  $10,000  of  any  subsequent  increase  of 
capital.  Id.,  §  31.  No  corporation  shall  be  created  by  special  law.  Art.  XII,  §  3. 
The  property  of  corporations  may  be  taken  under  the  right  of  eminent  domain,  like 
the  property  of  Individuals.  Id.,  §  4.  In  voting  for  directors  cumulative  voting 
must  always  be  allowed.  Id.,  §  6.  Ultra  vires  acts  are  prohibited.  Real  estate,  ex- 
cept that  necessary  for  the  corporate  business,  shall  not  be  held  for  more  than  six 
years.  Id.,  §  7.  "  No  corporation  shall  issue  stock  or  bonds,  except  for  money  paid, 
labor  done  or  property  actually  received,  and  all  fictitious  increase  of  stock  or  indebt- 
edness shall  be  void."  Neither  stock  or  bonded  indebtedness  shall  be  increased,  ex- 
cept according  to  general  law,  nor  without  the  consent  of  a  majority  of  the  stock. 
Id.,  §  8.  In  no  ease  shall  any  stockholder  be  individually  liable  "  in  any  amoant 
over  or  above  the  amount  of  stock  owned  by  him  or  her."  Id.,  §  9.  No  corpora- 
tion shall  issue  preferred  stock  without  the  consent  of  all  the  stockholders.  Id.,  §  10. 
It  shall  be  unlawful  for  railroad  companies  to  charge  more  for  a  shorter  than  a 
longer  distance.  Id.,  §  13.  Any  corporation,  organized  for  the  purpose,  may  con- 
struct a  line  of  railroad  anywhere  in  the  state,  and  connect  a^  the  state  line  with 
other  railroads.  Any  railroad  may  cross  or  connect  with  any  other  railroad  in  the 
'  state,  and  connecting  roads  shall  carry  each  other's  freight  and  passengers  with- 
out delay  or  discrimination.  Id.,  g  13.  The  legislature  shall  pass  laws  to  prevent 
discrimination  and  extortion,  and  shall  fix  maximum  rates  on  railroads.  Id.,  §  14. 
Every  railroad  corporation  doing  business  in  the  state  shall  keep  a  public  office  in 
the  state  where  transfers  of  stock  shall  be  made,  and  where  shall  be  kept,  for 
public  inspection,  books  containing  detailed  record  of  stock  and  stockholders, 
liabilities,  etc.  The  directors  shall  hold  one  meeting  annually  in  the  state,  and 
shall  report  annually  to  the  state  auditor.  Id.,  g  15.  Rolling  stock  and  other 
movable  property  are  personalty,  and  subject  to  execution  and  sale.  Id.,  §  16. 
Parallel  or  competing  lines  shall  not  consolidate.  No  railroad  corporation  shall 
purchase  or  control  a  parallel  or  competing  line.  Nor  shall  an  officer  of  one-  line 
hold  office  in  a  competing  line.  Id.,  §  17.  A  consolidation  with  a  foretgn  cor- 
poration, by  sale  or  otherwise,  shall  not  make  the  domestic  company  foreigD,  but 
it  shall  remain  subject  to  all  the  laws  of  the  state.  Id.,  §  18.  No  law  shall  grant 
the  right  to  construct  a  street  railroad  without  the  consent  of  the  local  autlrarities. 
Id.,  g  20.  No  officer  or  employee  of  a  railroad  company  shall  be  interested  in 
furnishing  material  or  supplies  to  such  company,  or  in  the  business  of  traBsporta- 
tion  as  a  common  carrier  over  the  works  controlled  by  the  company.  M,  §  22. 
No  discrimination  in  charges  or  facilities  shall  be  made  "  between  transportation 
companies  and  individuals,  or  in  favor  of  either."  Id.,  §  38.  Free  passes,  or 
tickets  at  a  discount,  shall  not  be  given  to  any  state  or  municipal  officer,  &r  mem- 
ber of  the  legislature.    Id.,  g  24. 

Miscellaneous  corporations. — Three  or  more  may  incorporate  for  any  min- 
ing, manufacturing,  coal  oil  or  petroletim  business ;  to  build  warehouses,  docks, 
grain  elevators,  etc. ;  "  to  convey  and  transport  persons  and  freights  em  land  or 
water  by  any  mode  of  conveyance  whatever ; "  to  build  and  operate  Horse  raiJ- 

'  The  acts  of  the  legislature  doTvn  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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roads;  to  establish  ferries;  and  for  any  other  lawful  business  not  otherwise  pro- 
vided for;  provided,  that  this  section  shall  not  authorize  the  incorporation  of  any 
bond  investment  company,  or  any  trust,  bank,  building  and  loan  or  fiduciary 
company.  Rev.  Stat  1889,  §§  2768,  2771;  Am'd  Laws  1893,  p.  125.  They  shall 
adopt  written  articles  of  agreement,  specifying  (1)  the  corporate  name;  (2)  the 
name  of  the  city  or  town  and  county  in  which  the  corporation  is  to  be  located; 
(.3)  the  amount  of  the  capital  stock,  the  number  and  par  value  of  the  shares,  that 
the  capital  has  been  bona  fide  subscribed,  one-half  paid  up  in  lawful  money,  and 
in  the  hands  of  the  directors ;  (4)  the  names  and  residences  of  the  shareholders, 
and  the  number  of  shares  taken  by  each;  (5)  the  number  of  directors  and  the 
names  of  those  constituting  the  first  board ;  (6)  the  period  of  existence  (not  to  ex- 
ceed fifty  years) ;  (7)  the  purposes  of  the  corporation  ;  (8)  if  it  is  desired  that  any 
part  of  the  capital  stock  shall  be  preferred,  the  amount  of  such  preferred  stock, 
the  number  of  shares  thei-eof,  the  names  of  the  subscribere  therefor,  and  the  num- 
ber of  shares  taken  by  each  subscriber.  §  2768,  Am'd  Laws  1891,  p.  79.  The  arti- 
cles shall  be  recorded  with  the  county  recorder  of  deeds,  and  a  certified  copy  of 
the  recorded  instrument  filed  with  the  secretary  of  state.  §  2769,  Am'd  Laws 
1891,  p.  77.  The  secretary  of  state  shall  thereupon  give  the  corporators  a  certif- 
icate of  organization  which  completes  the  incorporation.  §  2770.  The  capital 
stock  may  be  from  $9,000  to  $10,000,000.  There  shall  be  from  three  to  thirteen 
directors  who  shall  be  stockholders,  and  one  of  them  a  bona  fide  citizen  of  the 
state.  The  directors  may  be  elected  for  from  one  to  three  years,  the  time  of  serv- 
ice and  mode  of  classification  to  be  provided  for  by  the  by-laws.  There  shall  be 
an  annual  election  "for  such  number  or  proportion  of  directors  as  may  be  found 
upon  dividing  the  entire  number  of  directors  by  the  number  of  years  composing 
a  term."  The  time  and  place  of  holding  the  election  shall  be  stated  in  the  by-laws, 
but  a  published  notice  of  two  weeks  shall  be  given.  Each  share  shall  have  one  vote, 
in  person  or  by  proxy,  and  cumulative  voting  is  provided  for.  Failure  to  elect  on 
the  appointed  day  does  not  dissolve  the  corporation.  In  case  of  death  or  resigna- 
tion of  any  director,  the  survivors  fill  the  vacancy.  §  2773.  Dividends  may  be 
declared  every  six  months  or  oftener,  as  the  directors  may  decide.  If  any  divi- 
dend is  declared  while  the  corporation  is  insolvent  or  which  would  render  it  in- 
solvent, or  which  would  impair  the  capital  stock,  all  the  directors  who  did  not  file 
their  objections  thereto  shall  be  "jointly  and  severally"  liable  for  all  the  corpo- 
rate debts  then  existing,  or  that  may  be  contracted  while  they  respectively  remain 
in  oSice.  g  2773.  The  directors  shall  send  to  each  stockholder  ten  days  before  an 
election  a  statement  of  the  condition  of  the  corporation,  the  list  of  stockholders 
and  the  number  of  shares  owned  by  each.  Each  stockholder  may  examine  the 
corporate  books.  §  2774  No  note  or  obligation,  however  secured,  shall  be  received 
in  payment  for  stock,  and  no  loan  of  corporate  funds  shall  be  made  to  a  stock- 
holder. The  officers  assenting  to  such  loan  shall  be  jointly  and  severally  liable  to 
the  corporation  for  the  amount  of  such  loan  and  interest  §  2775.  Persons  hold- 
ing stock  as  administrators,  etc.,  are  not  liable  as  stockholders.  §  2776.  Books 
and  records  must  be  kept  open  for  the  inspection  of  interested  parties.  §  2778. 
Such  corporations  may  increase  or  diminish  their  capital,  within  the  limits  of  sec- 
tion 2772,  and  may  extend  their  business  to  any  other  purposes  specified  in  section 
2771.  The  capital  shall  not  be  reduced  to  a  less  amount  than  the  amount  of  cor- 
porate debts  and  liabilities.  §  2779.  The  directors  shall  give  a  personal  notice  to 
all  stockholders  of  a  meeting  for  the  purposes  specified  in  the  preceding  section 
and  publish  the  sama  A  majox-ity  vote  of  all  the  stock  is  necessary.  A  certif- 
icate of  the  proceedings  of  the  meeting,  and  of  the  increased  or  diminished  stock, 
or  extension  of  business,  shall  be  recorded  and  filed  as  provided  in  section 
2769.  g§  2780,  2781.  No  stockholders  shall  be  personally  liable  for  any  debt 
contracted  by  such  corporation  which  is  not  to  be  paid  within  one  year  from 
the  time  the  debt  is  contracted,  nor  unless  suit  is  brought  against  the  cor- 
poration within  one  year  after  the  debt  was  due ;  and  no  suit  shall  be  brought 
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against^aoy  person  who  ceases  to  be  a  stockholder  for  any  corporate  debt,  unless 
the  same  is  begun  within  two  j-ears  from  the  time  when  he  ceases  to  be  a  stock- 
holder, nor  until  an  execution  against  the  corporation  has  been  returned  unsatis- 
fied, in  whole  or  in  part,  g  2783.  Any  such  corporation  may  carry  on  business  in 
any  part  of  the  state,  g  2783.  Upon  an  increase  of  stock,  the  said  "  increased 
stock"  may  be  made  preferred  stock  if  all  the  stock  is  voted  in  favor  thereof  at  a 
special  meeting,  and  if  the  stockholders,  by  a  like  vote,  shall  determine  the  amount, 
the  number  of  shares,  and  the  price  per  share  of  "said  increase,"  and  what  rate 
of  dividend,  not  exceeding  seven  per  cent  per  annum,  shall  be  paid  on  said  pre- 
ferred stock,  out  of  the  net  yearly  income  "  earned  in  any  one  current  year,"  be- 
fore any  dividend  is  paid  on  the  common  stock.  §  2784,  Am'd  Laws  1891,  p.  78. 
A  certificate  stating  the  facts  of  such  increase  shall  be  filed  with  the  secretary  of 
state.  §  3785.  Any  two  manufacturing  corporations  whose  business  is  in  general 
of  the  same  nature  may  "  amalgamate,  unite  and  consolidate,"  and  form  one  cor- 
poration, "  holding  and  enjoying  all  the  rights,  privileges,  power,  franchises  and 
property"  belpnging  to  each,  and  under  such  corporate  name  as  they  may  agree 
upon.  The  consolidation  shall  be  made  by  an  agreement  in  writing,  under  the 
autliority  of  the  respective  boards,  and  with  the  assent  of  three-fifths  of  the  stock 
of  each  company,  and  a  certificate  of  the  act  of  consolidation  shall  be  filed  and 
recorded  as  required  in  case  of  the  original  articles.  The  consolidated  corpoi  ation 
shall  be  subject  to  the  provisions  of  this  title  (Miscellaneous  Corporations).  The 
number  of  directoi's  shall  not  exceed  thirteen.  g§  3786,  3788.  Any  corporation 
specified  in  this  title  may,  by  a  two-thirds  stock  vote,  at  a  special  meeting,  author- 
ize the  holders  of  the  bonds  of  the  corporation  to  exchange  them  for  and  convert 
the  principal  thereof  into  stock  of  the  corporation,  at  such  rates  and  upon  such 
terms  as  may  be  agreed  upon  "  as  aforesaid,"  provided  such  shares  of  stock  shall 
nbt  be  valued  at  less  than  their  market  or  actual  value;  and  such  stock  shall,  for 
all  purposes,  be  entitled  to  all  the  benefits  and  privileges  of  "  any  other  "  stock  of 
the  corporation.  §  2789.  The  circuit  court  has  exclusive  jurisdiction  over  the 
directors  of  all  such  corporations,  to  compel  them  to  account  for  their  ofiScial 
conduct ;  to  compel  them  to  pay  to  the  corporation,  and  to  its  creditors,  all  money 
and  the  value  of  all  property  which  they  may  have  misappropriated  or  wasted ;  to 
suspend  or  remove  any  director  or  other  officer  for  abuse  of  his  trust,  and  to  di- 
rect new  elections  to  fill  vacancies  caused  by  such  removal ;  and  to  prevent  a 
fraudulent  alienation  of  the  corporate  property.  §  3790.  The  court  may  appoint 
receivers.  §  3791.  Such  jurisdiction  may  be  exercised  upon  the  petition  of  an 
officer,  or  a  creditor  or  stockholder  of  the  corporation.  §  3793.  "  Pools,  trusts 
and  conspiracies  to  control  prices "  are  forbidden  and  declared  null  and  void. 
Heavy  fines  are  imposed  for  violation  of  this  law ;  the  charter  may  be  forfeited 
and  the  corporation  may  be  criminally  prosecuted.  Laws  1891,  p.  186.  It  shall 
be  unlawful  for  any  corporation  to  move,  abandon,  or  discontinue,  in  any  way,  to 
any  material  extent,  "any  factory,  workshop,  office,  agency,  or  other  establish- 
ment, or  the  work  or  business  carried  on  therein,  from  or  in  any  city,  town  or 
other  place  within  this  state,"  without  first  repaying  and  restoring  all  money  or 
other  valuable  thing  granted,  or  hereafter  to  be  granted,  as  a  consideration  for 
locating  or  maintaining  such  business,  etc.,  within  such  place.  Fines,  forfeitures 
and  imprisonment  may  be  imposed  to  enforce  this  law.    Laws  1891,  p.  85. 

For  gas,  water  and  electric  companies,  see  §  2793  ei  seq. 

Any  street  railway  authorized  to  use  hoi-se  power  may  change  to  any  other  mo- 
tive power  which  the  municipality  may  authorize.  §  2807.  For  provisions  respecting 
mutual  loan  and  building  associations,  see  §  3808  et  seq.  Respecting  trust  compa- 
nies, see  g  3836  et  seq.,  and  Laws  1893,  p.  130.  For  telegraph  and  telephone  compa- 
nies, see  g§  3716-3743. 

As  to  insurance  companies,  see  §  5793  et  seq.,  and  Laws  1891,  pp.  165-68. 

The  railroad  and  >*arehouse  commission  may  fix  maximum  rates  for  express 
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companies  doing  a  business  over  the  railroads  of  the  state,  and  such  companies 
shall  make  do  discrimination  in  their  charges.    Laws  1893,  p.  133. 

Kailroads. —  Five  or  more  may  incorporate.  They  must  sign  articles  of  asso- 
ciation, stating  (1)  the  corporate  name;  (3)  the  period  of  duration;  (3)  the  ter- 
mini ;  (4)  the  approximate  length  of  the  road ;  (5)  the  name  of  each  county  to  be 
traversed ;  (6)  the  amount  of  capital  stock  (to  be  not  less  than  $10,000  per  mile 
for  a  standard  gauge,  or  $5,000  per  mile  for  a  narrow  gauge  road),  and  the  num- 
ber of  shares ;  (7)  the  names  and  residences  of  from  five  to  thirteen  persons,  who 
shall  constitute  the  first  boai'd  of  directors.  Kach  subscriber  shall  state  the  num- 
ber of  shares  he  will  take.  §  3543.  Voluntary  grants  of  real  estate  may  be  taken 
to  aid  in  the  "  construction,  maintenance  and  accommodation  "  of  the  road,  the 
same  to  be  used  for  the  purposes  of  the  grant  only.  The  railroad  shall  not  be 
constructed  upon  or  across  any  street  in  a  city,  or  road  in  a  county,  if  the  city 
authority,  or  the  county  court,  respectively,  are  opposed  thereto.  The  new  corpo- 
ration may  "  cross,  intersect,  join  and  unite  "  its  road  with  any  other  railroad 
already  constructed,  at  any  point,  with  the  necessary  switches,  etc.  The  corpora- 
tion shall  have  power  to  borrow,  from  time  to  time,  such  sums  of  money  as  may 
be  necessary  "  for  the  completion,  equipment  or  repair  "  of  its  railroad,  or  "  for 
the  funding  of  any  floating  debt,  or  for  the  making  of  any  addition  or  extension 
thereto  authorized  by  their  charter,  or  for  the  making  connections  with  any 
bridge  by  tunnel  or  otherwise,  and  for  any  or  all  of  the  purposes  above  named, 
may  issue  and  dispose  of  their  bonds  for  any  amount  so  borrowed,  and  may  mort- 
gage their  corporate  property  and  franchise,  or  any  part  thereof,  to  secure  the 
payment  of  any  debt  contracted  by  the  company  for  the  purpose  aforesaid,  or 
any  one  of  them;"  provided,  that  the  entire  bonded  indebtedness  shall  never  ex- 
ceed the  authorized  capital,  and  that  the  bonded  indebtedness  shall  not  be  in- 
creased except  for  the  purpose  and  in  the  manner  provided  in  section  3499. 
§  2543.  The  articles  shall  not  be  filed  with  the  secretary  of  state  until  $1,000  per 
mile  for  a  standard  gauge,  or  $500  per  mile  for  a  narrow  gauge,  road  is  subscribed, 
and  five  per  cent,  thereof  paid  in,  bona  fide,  in  cash ;  nor  until  there  is  affixed 
thereto  an  affidavit  by  three  directors  that  such  subscription  has  been  made  and 
the  required  amount  paid,  and  that  it  is  intended  in  good  faith  to  construct  the 
road ;  nor  until  the  corporation  shall  pay  to  the  state  $50  for  the  first  $50,000  or 
less  of  its  capital,  and  $5  for  every  additional  $10,000  of  stock.  §  2544.  If  the 
capital  stock  is  insufficient,  the  corporation  may,  with  the  concurrence  of  a  ma- 
jority of  the  stock,  increase  its  capital  or  bonded  indebtedness,  in  the  manner  pre- 
scribed by  law.  g  2548.  Persons  holding  stock  in  a  fiduciary  capacity  are  not 
liable  as  stockholders,  g  3549.  Any  corporation  may  receive  subscriptions  to  its 
capital  stock  to  aid  in  the  construction  or  equipment  of  its  road  to  be  known  as 
"  transportation  subscriptions,"  and  the  certificates  of  stock  to  be  issued  thereon 
shall  be  known  as  "  transportation  certificates,"  each  of  which  shall  be  for  an 
amount  equal  to  one  share  of  stock,  to  be  issued  to  one  or  more  persons,  and  en- 
titling the  holder  or  holders  thereof,  or  their  assigns  or  representatives,  to  all  the 
privileges  of  a  stockholder,  but  not  subjecting  the  holder  to  any  liability  for  the 
corporate  debts  or  liabilities ;  and  it  shall  be  "  an  irrevocable  and  indefeasible  first 
lien  and  charge  upon  and  against  such  railroad,  and  the  road-bed,  rolling  stock 
and  depots,  engine  houses  and  machine  shops  "  of  such  company,  then  in  posses- 
sion of,  or  thei'eafter  to  be  acquired  by,  the  company  or  its  successors  or  assigns, 
"  whether  in  the  hands  of  such  company  or  of  any  other  person,  company  or  cor- 
poration whatsoever  into  whose  hands  or  possession  the  same  may  at  any  time 
come,  until  taken  up,  paid  or  discharged  by  such  company  as  hereinafter  pro- 
vided," except  the  liens  provided  by  law  in  favor  of  employees,  and  in  favor  of 
persons  performing  labor,  or  furnishing  materials,  and  except  as  to  mortgages  re- 
corded before  the  date  of  such  subscription,  in  the  county  or  counties  through 
which  the  road  runs,  or  is  expected  to" run;  which  mortgages  shall  have  the 
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preference  only  as  to  such  portion  of  the  road  as  lies  in  the  county  in  which  the 
mortgage  is  recorded ;  and  such  mortgage  shall  not  have  any  preference  as  a  lien 
upon  property  acquired  after  the  time  of  such  subscription.  §  2550.  Subsci-iptions 
of  this  character  may  be  accepted  by  the  corporation  upon  a  majority  vote  of  the 
stockholders  present  at  any  regular  meeting.  The  corporation  shall  then  prepare 
a  statement  of  the  terras  and  conditions  upon  which  such  subscriptions  will  be  re- 
ceived, "  together  with  the  rates  at  which  they  propose  to  transport  passengers  and 
freight  in  exchange  for  such  certificates,"  which  statement  shall  be  acknowledged 
and  recorded  like  conveyances  of  real  estate,  before  taking  such  subscriptions.  The 
corporation  shall  then  open  a  subscription  book  with  said  statement  as  a  heading. 
The  book  shall  be  in  duplicate,  stating  the  time  and  manner  of  payment,  whether 
in  "  money,  property,  material  or  work,"  and  both  books  shall  be  signed  by  all  the 
siibscribers  before  their  subscriptions  shall  be  binding.  One  copy  shall  be  deposited 
with  the  clerk  of  the  county  court  in  which'  the  subscribers  reside.  Any  company 
refusing  to  issue  the  required  certificates  to  any  subscriber  who  has  performed 
his  part  of  the  contract,  "  or  refusing  to  take  or  accept  the  proportional  part 
thereof  in  payment  of  freight  charges  or  passenger  fare,"  shall  in  addition  to  all 
other  liabilities  for  the  breach  of  such  contract  be  liable  to  be  enjoined  at  the  suit 
of  any  subscriber  aggrieved  from  operating  its  road  until  it  complies  with  the 
terms  of  the  contract.  §  3553.  Any  two  or  more  persons  may  unite  in  their  sub- 
scriptions so  as  to  make  the  same  joint  as  well  as  several,  and  have  the  certificates 
issued  to  them  jointly ;  but  in  the  absence  of  express  agreement  all  subscriptions 
shall  be  severaL  §  2558.  Every  "  transportation  certificate "  shall  state  on  its 
face  that  it  is  such ;  shall  draw  interest  f roxn  date  at  six  per  cent  per  annum,  un- 
less otherwise  agreed  in  the  articles  of  subscription ;  shall  be  assignable  by  in- 
dorsement, and  shall  entitle  the  holder  or  his  assignee  "to  an  amount  of  transpor- 
tation, either  freight  or  passenger,  in  his  own  right  or  at  his  request,  over  any  and 
all  parts  of  the  road  of  such  company,  its  successors,  assigns,  lessees,  or  any  com- 
pany operating  tho  same  at  the  time,  to  an  amount  equal  to  the  face  value  thereof 
and  accrued  interest,  if  any,  at  rates  not  exceeding  those  set  forth  in  the  recorded 
instrument  hereinbefore  provided  for ; "  provided,  that  the  company  may  require 
one-half  of  each  freight  bill,  or  of  the  fare  for  each  trip,  to  be  paid  in  cash,  and 
the  remainder  only  shall  be  credited  until  the  amount  due  shall  be  less  than  one- 
eighth,  "  after  which  such  holder  shall  be  entitled  to  freight  or  passage  to  an 
amount  equal  to  the  balance  due  thereon  until  the  same  is  all  paid,"  when  the 
certificate  shall  be  delivered  up  to  the  company ;  provided,  further,  that  no  as- 
signment of  the  certificate  "shall  create  any  other  or  greater  liability  in  the 
assignor  than  is  expressly  created  by  such  assignment."  §  2553.  A  record  of 
such  certificates  shall  be  kept  for  inspection  at  the  principal  office  in  the  state. 
§  3554.  No  person  shall  hold  an  office  of  profit  or  trust  in  a  domestic  railroad 
company  who  is  a  stockholder  or  owner  in  any  dispatch  or  transportation  com- 
pany, whether  incorporated  or  not,  which  makes  shipments  over  the  said  railroad 
or  any  railroad  in  direct  connection  therewith,  or  who  is  in  any  way  pecuniarily 
interested  in  any  such  company,  g  2555.  The  penalty  for  holding  office  in  viola- 
tion of  the  preceding  section  is  a  fine  of  $100  for  each  day's  offense.  §  2556.  The 
capital  stock  of  any  domestic  company  inay  be  reduced  upon  a  three-fifths  vote 
of  the  stock,  but  such  reduction  must  affect  all  the  stockholders  alike.  §  2557. 
Any  such  company  may  issue  a  preferred  stock  for  such  amount,  and  upon  such 
terms  and  conditions,  as  the  directors  may  prescribe,  upon  the  approval  of  all  the 
stockholders.  "When  a  dividend  of  ten  per  cent,  per  annum  shall  have  been  declared 
upon  the  preferred  stock  of  any  company  issued  in  pursuance  of  this  section,  then 
all  other  dividends  shall  be  declared  and  distributed  pro  rata  until  the  dividends 
on  the  common  stock  shall  equal  the  dividends  on  the  preferred  stock,  among  all 
the  stockholders  of  such  corporation,"  and  nothing  in  this  section  shall  be  con- 
strued to  give  to  said  preferred  stockholders  any  other  or  greater  powers  in  relation 
to  corporate  management  or  elections  than  are  exercised  by  the  common  stock- 
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holders.  Said  preferred  stotJk  sliall  be  offered  to  the  common  stockholders  pro 
rata,  but  if  not  taken  within  thirty  days  it  may  be  sold  to  any  person.  §  2558. 
The  directors  may,  by  a  two-thirds  vote,  change  the  road-bed  or  line,  or,  when  the 
payments  required  by  section  3544  have  been  made,  may,  by  a  like  vote,  extend 
the  road  from  either  terminus.  The  gauge  may  be  changed  by  the  same  vote. 
§  2559.  The  right  of  way  is  granted  through  unimproved  state  lands.  §  2560. 
Land  may  be  condemned  for  depots  and  side-tracks.  §  2563.  Profile  maps  of  the 
route  in  each  county  shall  be  filed  with  the  clerk  of  such  county  before  building 
the  road  in  that  county.  §  2564.  The  company  is  liable  to  subcontractors  and 
laborers,  and  for  construction  materials,  upon  proper  notice.  §  2565.  Materials  in 
the  neighborhood  of  the  road,  necessary  for  the  construction  or  operation  of  the 
road,  may  be  condemned,  upon  application  to  the  justice  of  the  peace.  §  2566. 
Any  two  or  more  companies,  formed  under  special  or  general  laws,  whose  roads, 
wholly  or  partly  constructed,  will,  in  the  main,  form  one  continuous  line,  are 
authorized  to  consolidate  in  whole  or  in  the  main,  with  all  the  powers,  etc,,  and 
subject  to  all  the  liabilities,  "  which  belonged  to  and  rested  upon  either "  of  the 
consolidating  companies.  The  terms  must  be  approved  by  a  majority  of  the  stock 
of  each  company.  A  certificate  of  the  articles  of  agreement  must  be  filed  with 
the  secretary  of  state,  whereupon  the  "board  of  directors  of  the  several  com- 
panies "  may  proceed  to  carry  out  the  agreement,  calling  in  the  certificates  and 
issuing  new  ones.  The  consolidated  coinpany  shall  make  connections  with  inter- 
secting lines,  and  tranf-port  their  freight  cars  on  fair  terms.  Before  any  consolida- 
tion takes  place,  the  respective  companies  shall  file  with  the  secretary  of  state  a 
resolution,  passed  by  a  majority  stock  vote,  accepting  the  provisions  of  this  law. 
§  2567.  Any  railroad  company  may  aid  another,  by  stock  subscriptions  or  other- 
wise, in  the  construction  of  its  road,  within  or  without  the  state,  to  fonn  a  con- 
nection with  the  company  furnishing  aid.  Any  company  which  has  built  its  road 
to  the  state  line  may  extend  it  into  an  adjoining  state,  and  for  that  jjurpose  may 
build,  buy,  lease  or  consolidate,  "  in  the  manner  provided  in  the  preceding  section," 
with  any  i-ailroads  in  such  state,  pnd  operate  the  same,  and  may  own  in  such  state 
necessary  real  estate  and  other  property.  Any  domestic  company  or  foreign  com- 
pany of  the  United  States  "  may  lease  or  purchase  all  or  any  part  of  a  railroad, 
with  all  of  its  privileges,  rights,  franchises,  real  estate  and  other  property,  the 
whole  or  part  of  which  is  in  this  state,  and  constructed,  owned  or  leased  by  any 
other  company,  if  the  lines  of  the  road  or  roads  of  such  companies  are  continuous 
or  connected  at  a  point  either  within  or  without  this  state,  upon  such  terms  as 
may  be  agreed  upon  between  said  companies  respectively,"  or  any  company  in- 
corporated in  any  state  may  "  extend,  construct,  maintain  and  operate  its  railroad 
into  and  through  this  state,"  and,  for  that  purpose,  shall  have  all  the  powers,  etc., 
and  be  subject  to  all  the  liabilities  of  domestic  companies  and  be  subject  to  all  the 
laws  of  the  state,  the  same  as  domestic  companies.  But  no  such  aid  shall  be  fur- 
nished, nor  any  such  purchase,  lease  or  arrangements  perfected,  "  until  a  meeting 
of  the  stockholders  of  said  company  or  companies  of  this  state,  party  or  parties  to 
such  agreement,  whereby  a  railroad  in  this  state  may  be  aided,'  purchased,  leased, 
sublet,  consolidated  or  affected  by  such  arrangements,"  shall  have  been  called 
by  the  directors,  at  such  time  and  place  as  they  shall  designate,  by  a  sixty 
days'  public  notice,  and  the  majority  of  the  stock  has  given  its  assent  at  such 
meeting,  or  until  a  majority  of  the  stock  has  assented  in  writing,  and  a  certifi- 
cate of  such  assent  has  been  filed  with  the  secretary  of  state.  A  foreign  com- 
pany exercising  the  privileges  conferred  by  this  section  shall,  as  to  the  part 
of  its  road  in  the  state,  be  subject  to  taxation  like  a  domestic  company,  and  a 
domestic  company  leasing  its  road  or  the  use  of  its  tracks  to  such  foreign 
corporation  shall  remain  liable  as  if  operating  the  road  itself.  A  foreign  lessee  of 
a  domestic  road  shall  be  held  liable  for  any  violation  of  the  laws  of  the  statfe,  and 
may  sue  and  be  sued  like  a  domestic  corporation.  Such  foreign  lessee  or  company 
extending  its  road  into  the  state  shall  keep  an  office  in  the  state  where  legal  process 
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may  be  served.  §  3568.  Competing  companies  shall  not  consolidate  or  control 
each  other,  but  each  railroad  shall  depend  on  its  own  earnings,  under  fair  and 
open  competition.  '§  2569.  No  ofacer  in  a  company  shall  hold  any  office  in  a 
competing  line.  §  2570.  Any  corporation  or  person  violating  the  provisions  of 
section  2569  shall,  for  the  first  offense,  be  fined  from  $1,000  to  $5,000 ;  for  the 
second  offense,  from  $5,000  to  $10,000 ;  and  for  the  third  offense,  a  domestic  com- 
pany forfeits  its  charter,  ipso  facto,  and  a  foreign  company  forfeits  the  right  to 
do  business  in  the^state.  Any  officer  or  person  who  violates  the  provisions  of 
section  2570  shall  be  guilty  of  a  misdemeanor,  and  be  fined  from  $500  to  $5,000  for 
each  offense,  and  each  day's  service  as  such  officer  after  the  first  conviction  shall 
be  a  separate  offense.  §  2573.  The  directors  shall  annually,  in  March,  hold  a 
meeting  at  their  office  in  the  state,  after  a  thirty  days'  public  notice ;  and,  on  or 
before  the  first  of  September,  the  chief  officer  of  such  corporation,  iSr  of  any 
foreign  corporation  owning  or  controlling  any  railroad  in  the  state,  shall  return 
to  the  raili'oad  commissioners  a  statement  in  detail  of  the  affairs  and  business 
operations  of  the  company.  §  2577,  Am'd  Laws  1893,  p.  126.  For  failure  so  do 
the  officers  shall  be  guilty  of  a  misdemeanor,  and  be  fined  from  $200  to  $1,000. 
§  2578.  Interest  accounts  may  be  kept  with  stockholders  from  the  date  of  pay- 
ment on  their  subscriptions,  and  interest  from  the  date  of  such  payment  may  be 
made  payable  in  stock.  §  2580.  "  All  railroad  corporations  may  contract  with 
each  other,  and  with  other  corporations,  in  any  manner  not  inconsistent  with  the 
scope,  object  and  purpose  of  their  creation  and  management"  g  2588.  Any  corpo- 
ration, organized  for  the  purpose,  may  construct  its  road  between  any  points  in  the 
state  and  connect  at  the  state  line  with  foreign  roads;  intersecting  roads  shall  re- 
ceive and  transport  each  others'  passengers,  freight  or  cars  without  delay  or  dis- 
crimination. §  2626.  There  shall  be  no  greater  charge  for  a  short  than  a  long 
haul  over  the  same  line,  in  the  same  direction,  and  discriminations  for  equal  dis- 
tances are  forbidden.  §g  2029,  2637.  No  discrimination  shall  be  made  in  favor  of 
or  against  any  person,  corporation  or  locality,  by  means  of  rebates,  drawbacks 
or  otherwise.  §§  2630-2636.  The  pooling  of  earnings  by  competing  lines  is  pro- 
hibited. §  2688,  Schedules  of  maximum  rates  must  be  posted  in  every  depot,  and 
copies  filed  with  the  railroad  commissioners.  The  commissioners  shall  see  that 
all  such  rates  are  reasonable  and  just,  and  they  may,  upon  the  complaint  of  any 
person  or  of  their  own  motion,  determine  whether  or  not  the  r'ates  are  just  §  2639. 
Copies  of  joint  tariffs  shall  be  filed  with  the  railroad  commissioners.  §  2640.  The 
commissioners  shall  see  that  such  joint  tariffs  are  reasonable,  and  shall  enforce 
the  adherence  to  such  rates.  If  the  corporations  refuse  to  make  schedules,  the 
commissioners  shall  prepare  them,  g  2641.  For  offenses  respecting  discrimina- 
tion, pooling,  rates,  etc.,  each  company  or  officer  shall  fprfeit  not  more  than 
$5,000  for  each  offense,  and  be  liable  for  triple  damages  to  any  injured  party. 
§§  2643-2645.  The  court  may  decide  what  rates  are  reasonable.  §  2654.  All  ex- 
press companies  shall  be  served  alike,  gg  2660,  2661.  If  construction  is  not  begun 
within  two  years  after  filing  the  articles,  and  ten  per  cent  of  the  capital  expended 
within  one  year  thereafter,  or  if  the  road  is  not  complete^  and  put  in  operation 
within  ten  years  from  the  date  of  filing  the  articles,  the  corporate  powers  shall 
cease  as  to  the  part  of  the  road  not  in  operation,  g  2664.  Five  or  more  persons, 
or  three  or  more  railroad  corporations,  may  form  a  corporation  to  construct  a 
union  depot  §§  2667,  2668.  The  railroads  of  the  state  are  divided  into  three 
classes,  known  as  as  class  A,  class  B  and  class  C.  Class  A  includes  all  through  or 
trunk  lines ;  class  B  includes  all  branch  roads  owned,  leased  or  occupied  by  such 
through  line ;  class  C  includes  all  other  roads  or  parts  of  roads  owned,  lea:sed  or 
occupied  in  the  state,  wholly  or  in  part  The  passenger  rate  shall  not  exceed 
three  cents  per  mile  for  class  A,  and  four  cents  per  mile  for  classes,  B  and  G. 
g§  2672,  3673. 
On  the  subject  of  an  office  within  the  state,  see  "  General  Provisions,"  infra. 
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General  provisions. —  Unless  other  provision  is  made  in  the  act  of  incorpo- 
ration, the  first  meeting  shall  be  culled  by  a  notice  signed  by  one  or  more  of  the 
corporators,  and  published  in  a  county  paper,  seven  days  before  the  time  of  meet- 
ing. §  2481.  When  there  is  no  cue  authorized  to  call  a  meeting,  or  the  officers  re- 
fuse to  call  it,  a  justice  of  the  peace  may  issue  a  warrant  to  one  of  two  or  more 
members  who  may  have  requested  such  action.  §  2482.  As  to  the  manner  of 
calling  shareholders'  meetings,  and  notice,  etc.,  see  §  2484.  At  every  election 
of  directors,  the  transfer  books  shall  be  produced  as  evidence  respecting  the  qual- 
ification of  those  offering  to  vote.  No  one  shall  vote,  in  person  or  by  proxy,  any 
stock  which  has  not  stood  in  his  name  for  the  preceding  thirty  days.  §  2486.  No 
person  shall  vote  on  any  shares  belonging  to  or  hypothecated  to  the  "  corporation 
in  which  the  election  is  held."  §  2487.  If  an  election  is  not  held  on  the  day  ap- 
pointed,*it  shall  be  the  duty  of  the  directors  to  notice  an  election  to  be  held  within 
sixty  days  after  such  appointed  day.  and  at  such  election  the  votes  shall  be  cast 
only  by  those  who  were  qualified  voters  on  the  day  when  the  election  ought  to 
have  been  held.  55  2488.  A  failure  to  elect  directors  shall  not  effect  a  dissolution. 
§  2489.  Cumulative  voting  must  be  allowed.  §  2490.  A  copy  of  the  articles 
must  be  filed  with  the  secretary  of  state,  and  the  corporate  existence  shall  date 
from  such  filing.  §  2492.  All  corporations  must  pay,  upon  filing  their  articles, 
$!50  for  the  first  $50,000  or  less  of  capital,  and  $5  for  every  additional  $10,000.  No 
increase  of  capital  shall  be  valid  until  there  shall  be  paid  $5  for  every  $10,000  or 
less  of  such  increase,  g  2493.  When  tJie  articles  and  aflidavit  are  filed,  the  di- 
rectors may,  if  all  the  capital  is  not  subscribed,  open  subscription  books,  at  such 
places  and  upon  such  notice  as  they  deem  best  No  subscription  shall  be  taken 
without  a  cash  payment  of  five  per  cent  of  the  amount  subscribed.  §  2494.  No 
amendment  shall  confer  greater  rights  or  powers  than  could  lawfully  have  been 
conferred  by  the  original  articles.  §  2495.  The  directors  may  require  subscrip- 
tions to  be  paid  in  such  instalments  and  in  such  manner  as  the  by-laws  prescriba 
§  2498.  Stock  or  bonds  shall  be  issued  only  "for  money  paid,  labor  done  or 
money  or  property  actually  received."  The  capital  stock  or  bonded  indebtedness 
may  be  increased  upon  a  vote  of  a  majority  of  the  stock,  but  such  increase  shall 
only  be  paid  for  as  above.  All  fictitious  issues  or  increase  of  bonds  or  stock  are 
void.  The  bonded  indebtedness  shall  not  exceed  the  amount  of  the  authorized 
capital ;  except  that  any  railroad  company  may  issue  its  bonds  in  excess  of  its 
capital  stock  for  the  purpose  of  constructing  or  acquiring  another  railroad,  which 
shall  connect  with  it  but  the  bonds  so  issued  in  excess  of  its  capital  stock  shall 
not  exceed  the  authorized  capital  stock  of  the  company  whose  road  is  constructed 
or  acquired,  "  and  shall  be  secured  by  mortgage  on  the  railroad  franchises  and 
property  constructed  or  acquired  with  the  proceeds  thereof,  or  by  the  deposit  as 
collateral  security  of  the  first-mortgage  bonds  of  the  railroad  constructed  or  ac- 
quired with  the  proceeds  thereof."  Such  bonds  shall  only  be  issued  upon  a  ma- 
jority stock  vote.  §  2499.  The  date  and  amount  of  any  increase  of  stock  shall  be 
certified  to  the  secretary  of  state.  §  2501.  Stock  is  personalty,  transferable  in 
the  manner  directed  bj'  the  by-laws ;  but  no  stock  shall  be  transferred  until  all  pre- 
vious calls  thereon  are  paid.  §  2502.  Transfer  and  stock  books  shall  be  kept 
open  for  the  inspection  of  stockholders.  §  2503.  For  refusal  to  show  the  books 
the  officer  in  charge  of  them  shall  forfeit  $250.  §  2504.  The  directors  may  make 
by-laws  as  to  the  manner  of  voting  on  the  question  of  changing  the  number  of 
directors  or  the  corporate  name.  §  2506.  No  by-law  regulating  elections  shall  be 
valid  unless  made  at  least  sixty  days  before  the  day  appointed  for  the  election, 
g  2507.  Every  corporation  has  power  to  have  succession  for  twenty  years,  if  no 
period  is  limited  in  the  charter ;  to  hold,  purchase,  mortgage,  or  otherwise  convey 
the  realty ,and  personalty  necessary  for  its  purposes,  or  such  as  may  be  acquired 
to  secure  the  payment  of  any  debtor  liability,  not  exceeding  the  amount  specified 
in  its  charter ;  and  to  change  the  number  of  directors  to  not  less  than  three  nor 
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more  than  thirteen,  and,  in  like  manner,  cliange  its  name,  without  affecting  its 
rights,  privileges  and  liabilities;  and  to  reduce  the  par  value  of  its  shares,  with  a 
corresponding  increase  in  the  number  thereof,  by  a  majority  stock  vote ;  provided, 
that  the  corporation  shall  only  engage  in  the  business  authorized  by  law  or  its 
charter.  The  other  usual  corporate  powers  may  be  exercised.  §  2508,  Am'd  Laws 
1893,  p.  128.  Upon  the  dissolution  of  the  corporation  the  president  and  directors 
are  trustees,  with  full  powers  to  settle  the  corporate  affairs.  §  2513.  For  declar- 
ing a  dividend  when  the  corporation  is  insolvent,  or  which  would  make  it  so,  all 
the  directors  present  and  not  objecting  shall  be  jointly  and  severally  liable  for  ex- 
isting debts  and  for  any  that  may  be  contracted  while  they  remain  in  office  re- 
spectively. §2515.  Corporations  may  sue  their  members.  §2516.  Execution 
against  the  corporation  returned  unsatisfied  may  be  issued  against  the  stockhold- 
ers, "  to  the  extent  of  the  amount  of  the  unpaid  balance  of  such  stock  by  him  or 
her  owned."  But  no  stockholder  shall  be  "  individually  liable  in  any  amount  over 
and  above  the  amount  of  stock  owned."  §  2517.  If  debts  are  left  unpaid  upon 
dissolution,  suits  may  be  brought  against  those  who  were  stockholders  at  the  time 
of  dissolution,  without  joining  the  company  in  the  suit,  and  any  stockholder  who 
is  compelled  to  pay  may  have  an  action  against  the  other  stockholders,  g  2519. 
If  any  person  is  aggrieved  on  account  of  any  election,  he  may  apply  to  the  circuit 
court  for  redress.    §§  2520,  2521. 

Every  corporation  "  created  by  or  existing  under  the  laws  of  this  state "  shall 
keep  a  place  of  business  in  the  state,  and  have  at  least  three  of  its  directors  citi- 
zens and  residents  of  the  state ;  and  in  the  case  of  a  railroad  corporation  the  gen- 
eral office  shall  be  on  or  near  the  line  of  its  road.  "  Every  corporation,  whenever 
or  however  created  or  existing,  which  owns,  controls  or  operates  a  railroad  of  one 
hundred  and  fifty  miles  or  more  in  length  in  this  state,  and  which  railroad  in  this 
state  was  constructed  under  a  franchise  or  charter  granted  by  or  derived  from 
this  state,"  shall  have  its  general  office  on  the  line  of  such  road  in  the  stata  At 
such  office  shall  be  kept  the  offices  of  the  general  manager,  traffic  manner,  . 
auditor,  treasurer  and  paymaster,  general  freight,  ticket  and  passenger  agents,  to- 
gether with  all  books  of  account,  and  papers  pertaining  to  the  business  of  such 
offices ;  and  if  the  corporation  was  "  created  by  or  exists  under  "  the  laws  of  the 
state,  there  shall  be  kept  at  such  office  the  office  of  the  secretary  of  the  corpora- 
tion, and  all  the  records  and  books  of  such  corporation.  Six  months'  failure  to 
comply  with  any  provision  of  this  law  shall  cause  a  forfeiture  of  any  charter  or 
franchise  granted  by  or  derived  from  the  state,  and  the  corporation  shall  be  en- 
joined from  doing  business  in  the  state.  Laws  1891,  p.  78,  Am'd  Laws  1898,  p.  124. 
Fictitious  and  gambling  transactions  in  stocks  and  bonds  are  prohibited,  under 
heavy  penalties.  Laws  1889,  p.  98.  Five  or  more  may  incorporate  to  construct 
electric  railways,  connecting  county  seats  with  any  railroad.  Such  corporation 
shall  have  all  the  privileges  of  any  railroad  company  organized  under  the  laws 
of  the  state,  and  shall  be  required  to  have  only  such  an  amount  of  capital  stock 
as  the  corporators  may  deem  necessary.  The  corporation  may  create  such  amount 
of  bonded  indebtedness  as  it  deems  necessary.    Laws  1893,  p.  127. 

Foreign  corporations. —  Every  foreign  corporation  doingbusiness  in  the  state 
shall  keep  a  public  office  in  the  state  where  legal  process  may  be  served,  "and 
where  proper  books  shall  be  kept  to  enable  such  corporation  to  comply  with  the 
constitutional  and  statutory  provisions  governing  such  corporation ;  "  and  such 
corporation  shall  be  " subjected "  to  all  the  "'liabilities,  restrictions  and  duties" 
which  may  be  imposed  upon  domestic  companies  formed  under  general  laws,  and 
shall  have  no  other  or  greater  powers.  Such  corporation  shall  only  engage  in  the 
business  authorized  by  its  charter,  or  the  general  laws  of  Missouri,  and  shall  not 
hold  real  estate  for  more  than  six  years,  except  that  necessary  for  its  corporate 
business.  No  such  corporation,  doing  business  in  the  state,  shall  mortgage  or 
otherwise  incumber  its  realty  or  pereonalty  in  the  state  to  the  injury  or  exclusion 
of  any  citizen  or  corporation  of  the  state  who  is  its  creditor ;  '•  and  no  mortage 
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by  any  foreign  corporation,  except  railroad  and  telegra;Dh  companies,  given  to  re- 
cover any  debt  created  in  any  otlier  state,  shall  take  effect  as  against  any  citizen 
or  corporation  of  this  state  until  all  of  its  liabilities  due  to  any  person  or  corpo- 
ration in  this  state  at  the  time  of  recording  such  mortgage  have  been  paid  and  ex- 
Jiinguished."  A  duly  certified  copy  of  the  charter,  or  certificate  of  incorporation, 
shall  be  filed  with  the  secretary  of  state,  and  the  principal  officer  or  agent  in  Mis- 
souri shall  forward,  at  the  time,  a  sworn  statement  of  the  proportion  of  the  capi- 
tal stock  which  is  represented  by  the  property  located  and  the  business  transacted 
in  Missouri,  and  taxes  equal  to  those  collected  from  domestic  companies  shall 
be  collected  on  such  proportion  of  its  capital  stock.  The  corporation  may  then 
pursue  its  fcusiness  for  the  time  limited  in  its  charter,  unless  this  shall  be  for 
a  greater  time  than  is  contemplated  by  the  laws  of  this  state,  in  which  event 
"  the  time  of  duration  shall  be  reckoned  from  the  creation  of  the  corporation  to 
the  limit  of  time  set  out  in  the  laws  of  this  state."  For  neglect  to  comply  with 
this  act  the  corporation  shall  be  fined  not  less  than  $1,000,  and  shall  be  deprived 
of  any  remedy,  at  law  or  in  equity,  respecting  any  contract  or  tort  This  law  does 
not  apply  to  insurance  companies.  Laws  1891,  p.  75.  See,  also,  under  "  Rail- 
roads," §  2568. 

As  to  reports,  see  "  Railroads,"  §  2577. 

Taxation.— The  property  of  all  corporations  the  taxation  of  which  is  not  other- 
wise provided  for  by  law  shall  be  assessed  and  taxed  like  the  property  of  individuals. 
§  7538,  Am'd  Laws  1891,  p.  195.  No  person  shall  be  required  to  list  any  portion  of  the 
capital  stock  or  property  of  a  corporation,  where  such  corporation  is  required  to  list 
or  return  both  its  capital  stock.and  property  for  taxation  in  the  state,  except  in  cases 
which  may  be  otherwise  specially  provided  for.  §  7566.  Where  such  capital  stock 
and  property  is  not  listed,  shares  of  stock  are  taxed  as  personalty.  §  7510.  The  cor- 
poration shall,  when  required,  give  a  certificate  of  the  number  and  amount  of  shares 
held  in  the  corporation,  the  names  of  the  holders  and  the  incumbrances  thereon. 
Such  shares  may  be  sold  for  taxes.  §  7610.  All  railroads  and  the  property  of  any 
railroad  company,  real,  personal  or  mixed,  whether  owned,  hired  or  leased,  shall 
be  taxed  for  state,  county  and  local  purposes,  g  7717.  Every  railroad  company, 
whose  road  is  so  far  completed  as  to  allow  the  running  of  cars,  shall  furnish  an 
annual  statement  to  the  state  auditor,  giving  in  detail  the  total  length  of  the  com- 
pleted road,  including  branch  or  leased  roads,  the  entire  length  in  the  state,  the 
length  of  double  or  side  tracks,  with  depots,  etc.,  and  the  length,  etc.,  in  each 
county  or  municipality ;  the  total  number  of  engines  and  cars,  including  parlor 
and  sleeping-cars,  and  all  movable  property  owned,  used  or  leased  on  the  first  day 
of  June  in  each  year,  and  the  actual  cash  value  thereof.  §  7718.  Duplicate  state- 
ments of  the  property  in  the  respective  dounties  shall  be  furnished  to  the  county 
clerks.  §  7719.  The  state  board  then  equalizes  and  assesses  the  valuation  of  the 
railroad  property.  If  the  railroad  extends  into  another  state,  where  a  tax  is  levied 
on  its  rolling  stock,  the  board  shall  assess  only  such  proportion  of  the  rolling 
stock  as  the  number  of  miles  of  road  in  the  state  bears  to  the  whole  length  of  the 
road.  §  7723.  The  board  shall  apportion  the  valuation  of  all  the  above  specified 
property  among  the  municipalities.  Where  a  company  liable  to  taxation  on  its 
road  has  been  "consolidated  into"  a  company  which  has  an  exemption  from  tax- 
ation, that  portion  liable  to  taxation  shall  be  assessed  separately.  §  7725.  Prop- 
erty not  above  specified,  owned  or  controlled  by  the  railroad  company  shall  be 
assessed  locally  where  it  lies.  §§  7728,  7729.  Railroad  companies  may  recover 
from  the  owners  of  sleeping  or  other  cars  the  taxes  paid  thereon.    §  7768. 

For  the  taxation  of  bridge,  telegraph  and  express  franchises,  see  §§  7755-7759. 

For  taxation  of  express  companies,  see  §  7767  et  seq.,  Am'd  Laws  1893,  p.  220. 

The  pi-operty  of  the  consolidated  corporation  specified  in  section  2786,  supra, 
shall  be  taxed  as  other  property,  anything  in  the  charter  of  either  corporation  to 
the  contraj-y  notwithstanding,  g  2787.  All  the  personal  property  of  business  and 
manufacturing  corporations  shall  be  taxed  in  the  county  in  which  it  may  be  sit- 
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uated  on  the  first  day  of  June  in  eacli  year.  Tliis  provision  does  not  apply  to  rail- 
roads or  banks.  Laws  1891,  p.  77.  Domestic  corporations,  other  than  railroad, 
building  and  loan,  and  insurance  companies,  must  annually  return  to  the  secre- 
tary of  state  a  detailed  statement  of  its  capital  stock  and  property,  real  and  per- 
sonal, in  the  state.  Foreign  corporations  report  on  their  real  and  personal  prop- 
erty.   Laws  1893,  p.  118. 

Concerning  the  taxation  of  foreign  corporations,  see  "Foreign  Corporations," 
supra. 

For  taxation  of  insurance  companies,  see  Laws  1891,  p.  168. 

For  fees  for  filing  the  certificate  of  incorporation,  see  "  Constitutional  Provisions  " 
above,  and  "  Foreign  Corporations." 

g  958.  MONTANA:  i  Constitutional  provisions.—  There  shall  be  no  grant 
of  special  privileges,  franchises  or  immunities.  Constitution  of  1889.  art  III,  §  11. 
No  special  law  shall  be  passed  chartering  banks,  insurance  companies  or  loan  and 
trust  companies,  or  "  granting  to  any  corporation,  association  or  individual  the 
right  to  lay  down  railroad  tracks,  or  any  special  or  exclusive  privilege,  immunity 
or  franchise  whatever,"  or  exempting  property  from  taxation,  or  "  relinquishing 
oi'  extinguishing,  in  whole  or  in  part,  the  indebtedness,  liabihty  or  obligation 
of  any  corporation  or  person  to  this  state,  or  to  any  municipality  therein." 
Art  V,  §  26.  No  act  shall  "  delegate  to  any  .  .  .  private  corporation  or  as- 
sociation any  power  to  make,  supervise  or  interfere  with  any  municipal  improve- 
ments, money,  property  or  effects."  Id.,  §  36.  No  act  shall  authorize  executors, 
administrators,  guardians  or  trustees  to  invest  trust  funds  in  the  bonds  or  stock 
of  any  private  corporation.  Id.,  §  37.  No  act  shall  authorize  the  state  or  any 
municipality  "to  contract  an}'  debt  or  obligation  in  the  construction  of  any  rail- 
road, nor  loan  its  credit  to  or  in  aid  of  the  construction  of  the  same,"  etc.  Id.,  §  88. 
No  obligation  or  liability  of  any  corporation  owned  by  the  state,  or  by  any  mu- 
nicipal corporation,  sliall  be  exchanged,  transferred  or  diminished  by  the  legisla- 
ture ;  nor  shall  such  liability  be  extinguished  except  upon  full  payment  thereof. 
Id.,  §  39.  The  legislature  may  impose  a  license  tax  upon  corporations.  Art  XII, 
SI.  "The  power  to  tax  corporations  or  corporate  property  shall  never  be  re- 
linquished o^  suspended,  and  all  corporations  in  this  state,  or  doing  business 
therein,  shall  be  subject  to  taxation  for  state,  county,  school,  municipal  and  other 
purposes,  on  real  and  personal  property  owned  or  used  by  them  and  not  by  this 
constitution  exempted  from  taxation."  Id.,  g  7.  "  The  franchise,  roadway,  road- 
bed, rails  and  rolling  stock  of  all  railroads  operated  in  more  than  one  county  " 
shall  be  assessed  by  a  state  board,  "  and  the  same  shall  be  apportioned  to  the 
counties,  cities,  towns,  townships  and  school  districts  in  which  such  railroads  are 
located,  in  proportion  to  the  number  of  miles  of  railway  laid  in  such  counties," 
etc.  Id.,  g  16.  "  The  word  property  as  used  in  this  article  is  hereby  declared  to 
include  .  .  .  bonds,  stocks,  franchises,"  etc.,  but  the  stocks  of  any  corporation 
shall  not  be  taxed  when  the  property  of  any  such  corporation,  "  represented  by 
such  stocks,'is  within  the  state  and  has  been  taxed."  Id.,  g  17.  Neither  the  state, 
nor  any  subdivision  of  the  state,  "  shall  ever  give  or  loan  its  credit  in  aid  of,  or 
make  any  donation  or  grant,  by  subsidy  or  otherwise,"  to  any  corporation,  "or 
become  a  subscriber  to,  or  a  stockholder  in,"  any  corporation,  or  a  joint  owner  in 
any  corporation,  "except  as  to  such  ownership  as  may  accrue  to  the  state  by 
operation  or  provision  of  law."  Art  XIII,  g  1.  The  legislature  shall  provide  by 
general  law  for  the  organization  of  all  corporations  which  shall  not  have  begun 
business  at  the  adoption  of  the  constitution.  But  any  such  law  may  be  altered  or 
repealed.  Art  XV,  ,Sg  1,  3.  The  legislature  may  "  alter,  revoke  or  annul "  any 
charter  cf  existing  corporations,  or  of  corporations  hereafter  organized.  Id.,  §  3. 
The  leeirlature  shall  provide  by  law  that,  in  all  elections  of  directors  or  trustees, 
every  stockholder  shall  be  entitled  to  vote  in  person  or  by  proxy  all  his  shares  for 

'  The  acts  of  the  legislature  dowa  to  and  including  the  laws  of  1893  are  included  in  this  synopsia. 
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as  many  persons  as  there  are  directors  or  trustees  to  be  elected,  or  to  cumulate 
his  shares  "  and  give  one  candidate  as  many  votes  as  the  number  of  directors  or 
trustees  multiplied  by  the  number  of  his  shares  of  stock  shall  be  equal,  or  dis- 
tribute them,  on  the  same  principle,  among  as  many  candidates  as  he  shall  think 
fit,"  and  directors  or  trustees  shall  be  elected  in  no  other  manner.  Id.,  g  4.  The 
legislature  "shall  have  the  power  to  regulate  and  control  by  law  the  rates  and 
charges  for  the  transportation  of  passengers  and  freight"  Any  corporation,  or- 
ganized for  the  purpose,  shall  "have  the  right  to  construct  and  operate  a  railroad 
between  any  designated  points  within  this  state,"  and  to  connect  the  same  at  the 
state  line  with  foreign  lines.  A  railroad  company  may  with  its  road  intersect, 
connect  with  or  cross  any  other  railroad.  Id.,  §  5.  No  railroad,  express  or  other 
transportation  company  shall  consolidate  with  any  company  owning  or  control- 
ling a  competing  or  parallel  line.  Such  companies  shall  not  in  any  manner  unite 
their  earnings  or  business  with  a  parallel  or  competing  line ;  nor  shall  any  officer 
of  any  such  company  act  as  an  officer  of  any  company  owning  or  controlling  a 
parallel  or  competing  line.  Id.,  g  6.  Discriminations  against,  or  in  favor  of,  any 
individual  or  corporation  are  prohibited.  No  transportation  company  shall  charge 
more  for  a  shorter  than  for  a  longer  haul.  Id.,  g  7.  The  legislature  shall  always 
have  the  power  to  take  the  property  of  corporations  under  the  right  of  eminent 
domain.  Id.,  g  9.  No  corporation  shall  issue  stocks  or  bonds,  except  for  labor 
done,  services  performed,  or  money  and  property  actually  received ;  and  all  ficti- 
tious increase  of  stock  or  indebtedness  shall  be  void.  The  stock  of  corporations 
shall  not  be  increased  except  in  pursuance  of  general  law,  nor  without  the  consent 
of  the  persons  holding  a  majority  of  the  stock  first  obtained  at  a  meeting  held 
after  at  least  thirty  days'  notice  given  in  pursuance  of  law.  Id.,  §  10.  Foreign 
corporations  shall  not  do  business  in  the  state  unless  they  have  an  office  and  agent 
to  accept  service  in  the  state.  Foreign  corporations  shall  exercise  no  greater 
powers  than  domestic  corporations  have.  Id.,  g  11.  Street  railroads  shall  be 
built  only  with  the  consent  of  the  municipal  authorities.  Id.,  g  13.  No  law  retro- 
spective in  its  operation  shall  be  enacted  for  the  benefit  of  any  corporation.  Id., 
g  13.  Lines  of  telegraph  or  telephone  may  be  constructed  and  connected  with  other 
lines,  but  no  telegraph  or  telephone  company  shall  consolidate  with.'or  hold  a  con- 
trolling interest  in,  any  competing  line.  Id.,  g  14.  If  any  domestic  corporation 
consolidates  with  any  foreign  corporation,  the  same  does  not  become  a  foreign 
corporation,  but  jurisdiction  is  retained  over  the  corporate  property  within  the 
state,  g  15.  Corporations  shall  not  cause  employees  to  contract  against  corporate 
liability  for  personal  injuries,  and  all  such  contracts  shall  be  void.  Id.,  g  16.  The 
legislature  shall  not  pass  any  law  "  permitting  the  leasing  or  alienation  of  any 
franchise  so  as  to  release  or  relieve  the  franchise  or  property  held  thereunder  from 
any  of  the  liabilities  of  the  lessor  or  grantor,  or  lessee  or  grantee,  contracted  or 
incurred  in  the  opej-ation,  use  or  enjoyment  of  such  franchise,  or  any  of  its  privi- 
leges." Id.,  g  17.  ' "  Dues  from  private  corporations  shall  be  secured  by  such 
means  as  may  be  prescribed  by  law."  Id.,  g  19.  "  Ti-usts  "  or  contracts,  "  for  the 
purpose  of  fixing  the  price,  or  regulating  the  production,  of  any  article  of  com- 
merce, or  of  the  product  of  the  soil,  for  consumption  by  the  people,"  are  prohibited. 
The  legislature  shall,  by  adequate  penalties,  enforce  the  provisions  of  this  section, 
and  may  declare  a  forfeiture  of  property  and  franchises,  or,  in  the  case  of  foreign 
corporati6ns,  may  prevent  them  from  "doing  business  within  the  state.  Id.,  §  20. 
By  the  constitution  of  1889  all  territorial  laws  in  force  at  the  time  the  state 
was  admitted,  and  not  inconsistent  with  the  state  or  federal  constitutions,  were 
continued  in  force  until  altered  or  repealed,  or  until  they  should  expire  by  their 
own  limitation. 
The  law  now  in  force  in  regard  to  corporations  is  as  follows : 
Miscellaneous  corporations. —  Any  three  or  more  persons  may  form  a  cor- 
poration for  the  purpose  of  carrying  on  any  manufacturing,  mining  or  other  busi- 
ness "  designed  to  aid  in  the  industrial  or  productive  interests  of  the  country  and 
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the  development  thereof."  They  must  "  make,  sign  and  acknowledge  before  some 
offlcer  competent  to  take  acknowledgments  of  deeds,  and  file  in  the  office  of  the 
clerk  of  the  county  in  which  the  business  of  the  company  shall  be  carried  oo,  and 
a  duplicate  thereof  in  the  office  of  the  secretary  of  state,  a  certificate  in  writing," 
stating  (1)  the  corporate  name ;  (2)  the  object  of  the  incorporation ;  (3)  the  amount 
of  capital  stock ;  (4)  the  period  of  existence  (not  more  than  forty  years) ;  (5)  the 
number  of  shares  of  stock ;  (6)  the  number  of  trustees  who  shall  manage  the  busi- 
ness for  three  months,  and  their  names ;  (7)  the  name  of  the  place  and  of  the 
county  In  which  the  corporate  business  shall  be  'carried  on.  Compiled  Statutes, 
1887,  §  446 ;  Am'd  L.  1893,  p.  111.  A  copy  of  the  certificate  certified  by  the  sec- 
retary of  state  shall  be  evidence  of  the  existence  of  the  company,  and  those  who 
have  "signed. and  acknowledged,  and  their  successors,  shall  be  a  body  corporate. 
The  corporation  shall  be  "capable  in  law  of  acquiring  by  purchase,  pre-emp- 
tion, donation  or  otherwise,  and  holding  or  conveying  by  deed  or  otherwise,  any 
real  or  personal  estate  whatever  which  may  be  necessary  to  enable  the  said  com- 
pany to  carry  on  their  operations  named  in  the  certificate."  §  447.  One  or  mor^ 
places  of  business  may  be  nfcmed  in  the  certificate.  §  448.  If  any  part  of  the 
business  is  to  be  done  outside  the  state  the  certificate  must  declare  such  intention. 
§  449.  There  shall  be  from  three  to  nine  trustees,  all  stockholders,  to  be  elected 
annually  (after  the  first  three  months),  at  such  time  and  place  as  the  by-lawa  shall 
direct.  Ten  days'  notice  of  the  meeting  shall  be  given  in  the  nearest  paper.  An 
election  shall  be  made  by  the  stockholders  who  attend,  provided  one-half  of  the 
stock  is  represented.  The  persons  receiving  the  greatest  number  of  votes  shall  be 
elected.  Vacancies  shall  be  filled  in  such  manner  as  shall  be  prescribed  by  the 
laws  of  the  company.  The  trustees  shall  all  be  elected  at  one  time  on  a  general 
ballot  Cumulative  voting  is  provided  for.  §  450.  If  an  election  Is  not  made  on 
the  day  designated  in  the  by-laws,  the  election  shall  be  held  on  another  day  as 
provided  in  the  by-laws,  and  all  acts  of  trustees  are  valid  until  their  successors  are 
elected.  The  trustees  may  call  in  the  subscriptions  at  such  times  and  in  such  in- 
stalments as  they  deem  proper,  "  not  to  exceed  twenty  per  cent,  in  any  one  month." 
§  453.  The  trustees  may  make  "such  prudential  by-laws  as  they  deem  proper  for 
the  management  and  disposition  of  the  stock  and  business  affairs  of  such  com- 
pany," consistently  with  the  law.  g  454.  Stock  is  personal  estate,  and  shall  be 
transferable  in  such  manner  as  the  by-laws  provide.  But  no  transfer  is  valid, 
except  as  between  the  parties  thereto,  until  the  same  is  recorded.  §  455.  The 
stockholders  of  every  company  "shall  be  severally  and  individually  liable  to  the 
creditors  of  the  company  ...  to  the  amount  of  unpaid  stock  held  by  them 
respectively,  for  all  acts  of  and  contracts  made  by  such  company,  until  the  whole 
amount  of  capital  stock  subscribed  for  shall  have  been  paid  in."  §  457.  The 
trustees  may  purchase  mines,  manufactories,  and  other  property  needed  in'  the 
corporate  business,  and  may  issue,  in  payment  thereof,  stock  to  the  amount  of 
the  full  value  of  such  property.  Such  stock  shall  be  deemed  "  full  stock  "  and 
not  liable  to  any  further  call.  But  this  stock  shall  not  be  entered  in  the  reports 
of  the  company  as  being  issued  for  cash.  §  458.  The  president  and  a  majority 
of  the  trustees  shall  within  thirty  days  after  the  payment  of  the  first  instalment 
make  a  certificate  "  stating  the  amount  of  the  capital  so  fixed  and  paid  in,"  and 
record  the  same  with  the  county  clerk.  §  459.  Within  twenty  days  from  the 
first  of  September  annual  reports  shall  be  published  in  the  nearest  paper  and  filed 
with  the  county  clerk.  For  failure  to  comply  with  this  requirement,  the  trustees 
'  and  the  company  shall  be  jointly  and  severally  liable  ''  for  all  debts  of  the  com- 
pany then  existing,  and  for  all  that  shall  be  contracted  before  such  report  shall 
be  made."  §  460.  This  law  must  be  construed  so  as  not  to  relieve  the  trustees 
from  liability  for  debts  contracted  prior  to  the  default.  (See  Gans  v.  Switzer,  9  Mon., 
408  — 1890.)  The  trustees  will  not  be  relieved  from  liability  under  this  section  by 
alleging  a  previous  dissolution  by  non-user  of  the  franchises.  Id.  If  the  trustees 
declare  any  dividend  while   the  company  is   insolvent,  or   which  would  ren- 
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dcr  it  insolvent,  or  wliicli  would  diminish  the  capital  stock,  they  shall  be 
jointly  and  severally  liable  for  all  debts  then  existing,  and  for  all  that  shall 
be  contracted  while  they  are  in  oiBce.  Any  trustee  filing  his  dissent  with  the 
county  clerk  and  with  the  clerk  of  the  company  before  the  time  fixed  for 
the  payment  of  the  dividend  will  be  relieved  from  liability,  §  461.  No  loan 
shall  be  made  to  a  stockholder,  and  the  officers  making  such  loan,  or  assenting 
thereto,  shall  be  jointly  and  severally  liable  to  the  extent  of  the  loan  and  interest 
for  all  debts  contracted  before  the  repayment  of  the  loan.  §  462.  All  officers 
signing  a  materially  false  certificate,  report  or  notice  "  shall  be  jointly  and  sever- 
ally liable  for  all  debts  of  the  company  contracted  while  they  are  stockholders  or 
ofBcers  thereof."  §  463.  No  person  holding  stock  as  executor,  etc.,  shall  be  per- 
sonally liable  as  a  stockholder,  "  but  the  person  pledging  such  stock  shall  be  con- 
sidered as  holding  the  same,"  and  shall  be  liable,  and  the  estate  and  funds  in  the 
hands  of  a  guardian,  etc,  are  liable.'  §  464.  Any  corpoi-ation  may  increase  its 
capital  stock  to  an  amount  necessary  for  its  business,  or  diminish  its  capital  stock, 
provided  that,  if  the  amount  of  debts  and  liabilities  shall  exceed  the  amount  to 
which  it  is  proposed  to  reduce  the  capital,  such  liabilities  shall  be  "satisfied  and 
reduced  so  as  not  to  exceed  such  diminished  amount  of  capital."  The  business 
may  also  be  extended  or  changed  to  any  branch  named  in  section  446.  But  sudh 
increase  or  reduction  in  the  capital,  or  change  in  the  business,  must  first  be  author- 
ized by  two-thirds  of  the  whole  stock,  at  a  meeting  railed  by  the  trustees  after  a  six 
weeks'  notice,  gg  467,  468,  Am'd  L.  1893,  p.  113.  A  certificate  must  be  recorded  as 
required  by  section  446.  §  469.  If  the  indebtedness  at  any  time  exceeds  the  capital 
stock,  the  trustees  assenting  theretc^hall  be  personally  liable  for  the  excess,  g  470. 
The  trustees  must  cause  the  treasurer  to  keep  a  book  containing  the  names  of  all 
stockholders,  showing  their  residences  and  the  number  of  shares  held  by  each,  the 
time  when  they  became  owners,  and  the  amount  of  capital  stock  actually  paid  in. 
The  book  shall  be  open  to  the  inspection  of  stockholders  and  creditors.  No  transfer 
of  stock  shall  be  valid  for  any  purpose  whatever,  "  except  to  render  the  person  to 
whom  it  shall  be  transferred  liable  for  the  debts  of  the  company,"  until  a  full 
record  of  the  transfer  is  entered  on  this  book.  Such  book  shall  be  presumptive 
evidence  in  any  case  against  the  company  or  the  stockholders.  Officers  refusing 
or  neglecting  to  make  the  proper  entry,  or  to  exhibit  the  book,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  the  company  shall  pay  to  the  party  injured  fifty 
dollars  for  every  neglect,  besides  the  damages  resulting  therefrom.  And  the  com- 
pany shall  forfeit  fifty  dollars  for  every  day  of  neglect  to  keep  such  a  book.  g471. 
Upon  a  written  request  by  fifteen  per  cent  of  the  stock,  the  treasurer  must  fur- 
nish a  sworn  statement  within  twenty  days,  and  keep  a  copy  thereof  in  the  office 
for  six  months,  for  the  inspection  of  stockholders.  Such  statement  cannot  be  de- 
manded oftener  than  once  in  six  months.  §  472.  Upon  dissolution,  the  trustees 
shall  be  trustees  of  the  creditors  and  stockholders,  g  489.  Any  corporation  de- 
siring to  remove  its  place  of  business  to  another. county  shall  file  with  the  county 
recorder  a  certified  copy  of  its  certificatfe  of  incorporation,  and  shall  give  notice 
of  such  removal  by  four  weeks'  publication  in  the  nearest  newspaper.  §490.  The 
trustees  of  a  mining  corporation  shall  not  loan,  mortgage,  sell,  or  otherwise  dis- 
pose of,  any  of  the  mining  ground  or  works  until  authorized  by  the  stockholders 
at  a  meeting  called  to  consider  the  question.  §  492.  Two-thirds  of  the  stock  must 
be  voted  in  favor  of  selling,  mortgaging,  etc.,  before  such  property  can  be  dis- 
posed of.  §  493.  The  trustees  may  levy  assessments  to  pay  the  prcJper  expenses 
of  the  corporation.'  §  496.  No  such  assessment  shall  exceed  five  per  cent  of  the 
stated  amount  of  capital  stock,  g  497.  Stock  may  be  sold  to  pay  such  assess- 
ments. §§  499-510.  Assessments  of  this  kind  can  only  be  made  when  the  arti- 
cles of  incorporation  provide  that  the  stock  of  the  company  shall  be  assessable. 
§  513.  Stock  sold  to  satisfy  such  assessments  may  be  purcliased  by  the  corpo- 
ration, and  while  the  same  remains  the  property  of  the  corporation  it  is  not  as- 
sessable, and  no  dividends  shall  be  declared  thereon.    Stock  so  purchased  shall  be 
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subject  to  the  control  of  the  remaining  stockholders.  §  508.  Foreign  corpora- 
tions before  carrying  on  business  in  the  state  shall  make  a  certificate  designating 
an  agent,  who  shall  be  a  citizen  of  the  state,  upon  whom  legal  process  may  be 
served ;  and  shall  also  by  such  certificate  state  the  principal  place  of  business  of 
the  corporation  in  the  state.  The  certificate  is  to  be  filed  with  the  secretary  of 
state.  For  failure  so  to  do  all  contracts  by  the  corporation  with  citizens  of  the 
state  shall  be  void  as  to  the  company  and  cannot  be  enforced  by  it.  L.  1893,  p.  91. 
Railroads.—  P'ive  or  more  may  form  a  railroad  company,  g  677.  The  corpo- 
rators must  make  a  certificate  specifying  (1)  the  corporate  name ;  (2)  the  location 
of  the  termini  and  the  general  route;  (3)  the  amount  of  capital  stock  needed.  A 
duly  acknowledged  copy  of  the  certificate  shall  be  filed  with  the  county  clerk, 
and  the  original  certificate  shall  be  filed  with  the  secretary  of  state.  §  678.  The 
filing  of  the  certificate  completes  the  incorporation.  Real  and  personal  estate 
necessary  for  the  corporate  business  may  be  acquired  and  conveyed.  §  679.  The 
corporation  may  "construct  branches  to  any  point  in  this  territory  and  connect 
or  consolidate  their  road  with  that  belonging  to  any  other  person  or  corporation." 
g  680.  The  capital  stock  shall  be  divided  into  shares  of  $100  each,  and  such  shares 
shall  be  deemed  personalty,  subject  to  execution.  An  instalment  of  ten  per 
centum  shall  be  paid  at  the  time  of  subscription,  and  the  remaining  instalments 
shall  not  exceed  twenty-five  per  centum  of  the  capital  stock.  Instalments  shall 
not  be  called  for  of  tener  than  once  in  three  mouths.  §  681.  A  majority  of  the 
persons  named  in  the  original  certificate  shall  be  authorized  to  open  books  for 
subscriptions  after  a  notice  of  thirty  days  in  a  newspaper  of  the  territory.  When 
five  per  centum  has  been  subscribed,  the  same  persons  may,  by  like  notice,  call  a 
meeting  of  the  stockholders  to  elect  five  or  more  directors,  who  shall  hold 
office  until  their  successors  are  chosen  at  the  annual  election.  Each  share  has  one 
vote,  and  a  majority  vote  of  those  present  at  the  first  election  shall  elect.  §'  683. 
A  majority  of  the  directors  may  fill  vacancies  on  the  board.  Id.  The  corporation 
may  enter  upon  and  take  lands  necessary  for  the  construction  of  its  road.  §  685. 
If  unoccupied  lands  are  taken,  claims  for  damages  shall  be  barred  in  six  years. 
Id.  The  company  may  appropriate  "  any  road,  street,  alley,  or  public  way  or 
ground  of  any  kind  "  necessary  for  the  purpose  of  the  road,  but  shall  be  respon- 
sible for  injury  to  private  property  along  such  public  way.  §  686.  Every  com- 
pany shall  each  year  subsequent  to  the  filing  of  the  articles  of  incorporation  com- 
plete fifteen  miles  upon  each  of  its  "lines,  branches  or  extensions,"  and  the  whole 
hne  must  be  finished  within  seven  years  from  the  filing  of  the  articles.  §  688. 
The  corporation  may  borrow  money  to  an  amount  not  exceeding  the  authorized 
capital  stock,  at  any  rate  of  interest,  "and  may  execute  bonds  therefor  in  sums 
of  not  less  than  $100,  and  secure  the  payment  thereof  by  mortgage  or  pledge  of 
the  pi'operty  and  income  of  such  corporation."  Such  mortgage  shall,  if  so  pro- 
vided in  the  mortgage,  be  made  a  lien  upon  all  the  property  of  the  company  of 
whatever  kind  in  possession  of  the  company  or  to  be  acquired,  "  irrespective  of  the 
law  now  in  force  relating  to  chattel  mortgages,"  and  shall  be  held  and  enforced 
in  the  same  manner  as  a  mortgage  of  realty.  §  691.  The  company  may  purchase 
or  acquire  by  gift  any  lands  convenient  to  secure  the  right  of  way,  or  may  receive 
by  grant  any  lauds  given  to  aid  in  the  construction  of  the  road.  §  092.  The  cor- 
poration shall  establish  a  principal  office  on  the  line  of  the  road,  and  may  change 
the  same  at  pleasure,  giving  public  notice  of  the  change.  §  694.  Any  such  rail- 
road company  may  contract  and  operate  a  telegraph  on  the  line  of  its  road.  §  695. 
The  provisions  concerning  grants  for  stations,  etc.,  shall  not  apply  to  mineral  lands 
of  the  United  States.  Id.  This  chapter  shall  not  be  construed  to  make  the  state 
or  any  municipality  responsible  for  the  obligations  of  any  corporation.  §  69<i.  The 
directors,  upon  a  vote  of  the  stockholders,  may  increase  the  capital  stock  to  an 
amount  sufficient  to  cover  the  cost  of  construction,  g  698.  Any  discrimination 
in  rates,  the  granting  of  a  pass  or  other  privilege  to  any  member  of  the  legislative, 
executive  or  judicial  departments  of  the  state,  or  the  wilful  neglect  to  post  sched- 
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ules  of  rates,  or  the  wilful  failure  to  make  required  reports,  shall  be  deemed  a  mis- 
demeanor, and  the  corporation,  on  conviction,  shall  pay  a  penalty  of  $1,000  for 
the  first  offense,  $2,000  for  the  second  offense,  and  not  less  than  $5,000  nor  more 
than  $10,000  for  each  subsequent  offense.    §  700.    An  annual  report  is  required, 
for  which  the  state  provides  an  outline  of  fifty-six  items,    g  701.    A  foreign  cor- 
poration whose  road  reaches  the  state,  boundary  may  extend  its  line  into  the  state, 
and  become  entitled  to  all  the  rights,  powers,  etc.,  which  a  domestic  corporation 
has,  by  filing  with  the  secretary  of  state  a  copy  of  a  resolution  of  the  board  of  direct- 
ors designating  the  general  route  of  the  proposed  extension.   §703.   Any  two  com- 
panies, domestic  or  foreign,  whose  respective  lines  are  wholly  or  partly  within  the 
state,  may  consolidate  under  any  name,  when  their  road,  or  any  bi-anch  thereof,  •'  so 
connect  within  this  territory  that  they  may  be  operated  together  as  one  property." 
Articles  of  agreement  shall  be  entered  into  by  the  companies,  under  the  corporate 
seals  and  the  signatures  of  the  presidents  and  secretaries,  containing  the  terms  and 
the  mode  of  carrying  the  same  into  effect,  and  including  the  corporate  name ;  the 
amount  of  capital  stock ;  £he  number  and  amount  of  shares ;  the  manner  of  retiring 
shares  of  the  old  corporations,  or  of  converting  them  into  or  exchanging  them  for 
the  capital   stock  of   the  resultant  corporation ;  the  number  of   directors   and 
what  officers  it  shall  have,  and  "  the  persons  who  shall  constitute  the  first  board 
of  directors  and  officers  thereof,  their  term  of  office  and  the  manner  in  which 
their  successors  shall  be  elected."    The  agreement  shall  not  be  effectual  until 
adopted  by  a  vote  of  at  least  three-fifths  of  the  outstanding  stock  at  a  regular 
meeting  or  a  meeting  called  for  the  purpose  of  considering  the  matter.    A  dupli- 
cate of  the  agreement,  with  a  copy  of  each  of  the  resolutions  adopted  by  the 
stockholders  of  the  respective  corporations,  properly  attested  and  sworn,  shall  be 
filed  with  the  secretary  of  state.     The  consolidation  is  then  complete,  and  the  new 
company  is  entitled  to  the  same  piivileges,  fi'anchises,  etc.,  as  a  domestic  corpora- 
tion.   §  703.    Any  railroad  wholly  or  partly  within  the  state,  or  extending  to  the 
boundary  line  thereof,  may  purchase  or  lease  the  whole  or  any  part  of  another 
line  which  will  form  with  it  a  continuous  line  of  railroad.     But  such  lease  or  pur- 
chase must  be  authorized  by  a  vote  of  three-fifths  of  the  outstanding  stock  of 
each  corporation  respectively.    §  704.    Such  company  may  also  take,  purchase, 
hold,  sell  and  dispose  of,  or  guaranty  the  payment  of  the  capital  stock,  bonds 
and  securities  of  any  other  railroad  corporation  whose  line  of  railroad  within  this 
territory  is  continuous  of  or  connects  with  its  own  line.     Id.     Any  corporation, 
domestic  or  foreign,  whose  line  is  wholly  or  partly  within  the  state  "  shall  have 
power  to  create,  issue  and  dispose  of  such  amount  and  character  of  special,  pre- 
ferred or  full-paid  stock  of  the  capital  stock  of  such  corporation  as  may  be  deemed 
advisable  by  its  board  of  directors."    §  705.    Any  railroad  wholly  or  partly  within 
the  territory  may  !'  make,  issue,  negotiate  and  deliver  its  bonds,  securities  or  obli- 
gations to  such  amount,  bearing  such  rate  of  interest,  and  payable  at  such  time  or 
times  as  its  board  of  directors,  may  determine,  and  may  negotiate,  sell,  pledge  or 
otherwise  dispose  of  the  same  at  such  price    .    .    .    as  its  board  of  director  may 
determine,"  and  n  ay  secure  the  same  by  such  mortgages  or  deeds  of  trust  upon 
any  of  its  "  property,  income  and  franchises"  as  the  directors  may  determine. 
Such  mortgage  or  deed  of  trust  "  shall  be  taken,  held  and  enforced  in  the  same 
manner  as  mortgages  of  real  estate,"  and  •'  thfe  filing  thereof  in  the  office  of  the 
secretary  of  state  shall  be  notice  or  its  existence  and  contents  to  all  parties  whom- 
soever."   §  706.    The  certificate  of  incorporation  may  be  amended.   L.189.S,  p.  147. 
Conditional  sales  of  rolling  stock  and  "  car  ti-usts  "  are  legal,  provided  an  acknowl- 
edgment thereof  by  the  vendee  or  lessee  is  recorded  in  the  office  of  the  secretary 
of  state  and  the  various  county  clerks  where  the  road  runs.    L,  1893,  p.  148.    Sales 
of  tickets  by  ticket  brokers  are  prohibited  under  penalty  of  fine  and  imprison- 
ment unless  such  brokei's  are  licensed,  and  thej-  are  prohibited  from  selling  at  cut 
rates  below  the  rate  regularly  charged  the  public.    L.  18Sf3,  p.  150.     Foreign  or 
domestic  railroad  corporations  may  subscribe  to  the  stock  of  any  other  railroad 
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corporation  in  the  state,  or  purchase  the  stock  or  bonds  thereof,  or  guaranty  the 
bonds  thereof  or  otherwise  aid  the  same,  and  domestic  railroad  corporations  may 
build,  buy,  lease  or  consolidate  with  any  domestic  or  foreign  railroad  corporation, 
or  may  sell  or  lease  the  whole  or  any  part  of  its  railroad  or  branches,  constructed 
or  to  be  constructed,  to  any  other  foreign  or  domestic  railroad  corporation.  Foreign 
railroad  corporations  may  bulla  railroads  in  the  state.  Foreign  corporations  so 
building  or  acquiring  railroads  may  exercise  the  power  of  eminent  domain.  A 
majority  in  interest  of  the  stockholders  must  first  approve  of  the  consolidation, 
lease,  sale  or  purchase,  however,  in  writing  or  in  meeting  assembled.  Foreign 
corporations  acting  under  this  act  must  have  an  ofiSoe  in  the  state  where  process 
may  be  served,  and  must  Jile  their  articles  of  incorpoi-ation.  Alien  corporations 
iare  not  given  the  benefit  of  this  act.  Prior  sales  and  consolidations  are  legalized- 
L.  1893,  p.  157. 

Taxation. —  The  term  "  property  "  includes  bonds,  stock  and  franchises,  but 
stocks  are  not  taxed  if  the  property  represented  by  such  stocks  is  within  the  state 
and  has  been  taxed.  L.  1891,  p.  74,  §  4.  In  making  up  the  credits  for  assessment 
no  deduction  shall  be  made  for  any  instalment  payable  on  stock.  Id.  The  stock- 
holders in  every  bank,  state  or  national,  "must  be  assessed  and  taxed  on  the  value 
of  their  shares  of  stock  therein,  in  the  county,  town,  city  or  district  where  such 
bank  ...  is  located,  and  not  elsewhere,  whether  such  stockholders  reside  in 
such  place  or  not"  The  accounting  officer  of  each  bank  must  furnish  the  as- 
sessor a  verified  statement  "showing  the  amount  and  number  of  shares  of  the 
capital  stock,  .  .  .  the  amount  of  its  surplus  or  reserve  fund,  the  amount  of 
investments  in  real  estate,  which  real  estate  must  be  assessed  and  taxed  as  other 
real  estate."  §  6.  In  assessing  shares  of  stock  each  stockholder  "  must  be  allowed 
all  the  deductions  and  exemptions  allowed  by  law  in  assessing  the  value  of  other 
taxable  personal  property,"  and  assessments  shall  not  be  at  a  greater  rate  than 
ufjon  other  "  monied  capital "  in  the  hands  of  individuals.  §  7.  In  making  assess- 
ments there  must  be  deducted  from  the  value  of  such  shares  "such  sum  as  is  in 
the  same  proportion  to  such  value  as  the  assessed  value  of  the  real  estate  of  such 
bank  ...  in  which  shares  are  held  bears  to  the  whole  amount  of  capital 
stock  of  such  bank."  §  8.  Shares  in  national  banks  not  located  in  the  state, 
owned  by  residents,  are  not  taxed.  §  9.  "  The  franchise,  roadway,  roadbed,  i-ails 
and  rolling-stock  of  all  railroads  operating  in  more  than  one  county  "  are  assessed 
by  a  state  board.  "  Other  franchises,  if  granted  by  the  authorities  of  a  county  or 
city,"  must  be  assessed  within  that  county  or  city :  "  if  granted  by  any  other  author- 
ity," they  must  be  assessed  where  the  principal  place  of  business  is  situated.  §  11. 
The  property  of  every  corporation  must  be  assessed  in  the  county  where  it  is  sit- 
uated, and  in  the  name  of  the  corporation.  §23.  "Railroads  operated  in  one 
county  and  not  assessed  by  the  state  board,"  etc.,  and  telegraph  and  telephone  lines 
must  be  listed  in  the  county  where  the  property  is  situated.  §  30.  The  president 
or  other  officer  of  any  corporation  opei-ating  a  railroad  in  more  than  one  county 
must  furnish  the  state  board  a  sworn  statement  in  detail  of  the  value  of  all  the 
road,  including  every  manner  of  property  used  in  carrying  on  the  i-ailroad  busi- 
ness. §43.  The  state  board  must  assess  the  "franchises,  roadway,  roadbed,  rails 
and  rolling-stock  of  all  railroads  operated  in  more  than  one  county."  All  rolling- 
stock  shall  be  assessed  against  the  company  using  such  rolling-stock.  Assessments 
must  be  made  to  the  corporation  owning  or  leasing  the  road,  and  upon  the  entire 
line  within  the  state,  including  the  right  of  way.  All  buildings  and  other  prop- 
erty, except  as  above  provided,  shall  be  assessed  in  the  county  where  they  lie. 
The  state  board  must  "apportion  the  total  assessment  of  the  franchise,  roadway, 
roadbed,  rails  and  rolling-stock  of  each  railroad  to  the  counties,  cities,  towns, 
townships  and  school  districts  ...  in  proportion  to  the  number  of  miles  of 
railroad  laid  in  such  counties."  §  44.  "  All  such  railroad  property  is  taxable  upon 
said  assessment  at  the  same  rates,  by  the  same  officers  arid  for  the  same  purposes 
as  the  property  of  individuals  within  such  city,  town,  school,  road  and  lesser  tax- 
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ation  districts  respectively,  and  such  taxes  must  be  collected  in  the  same  manner 
and  by  the  same  officers  as  other  taxes  are  collected."  Mines  purchased  from  the 
United  States  are  taxed  at  the  price  paid ;  but  the  surface  value  of  real  estate  for 
other  purposes  is  also  taxed.  The  annual  net  proceeds  of  all  mines  are  taxed  as 
other  personal  property.  §  3.  Every  mining  corporation  must  return  annually  a 
verified  statement  of  the  gross  yield  of  the  mine  and  the  total  expenditure  in  pro- 
ducing the  same.  §  50.  Such  expenditures  must  not  include  the  salaries  of  those 
persons  not  actively  engaged  in  working  the  /mine,  or  personally  superintending 
the  sama  §  51.  The  tax  is  a  lien  on  the  mines.  §  57.  Every  corporation  is 
liable,  after  notice,  for  the  poll-tax  of  employees,  and  may  deduct  the  same  from 
the  vpages  of  such  employees,  and  the  corporate  property  may  be  sold  to  satisfy 
the  assessment  §§  170-172.  The  fee  of  the  secretary  of  state  for  filing  a  certifi- 
cate of  incorporation  is  $3.    Comp.  L.  1887,  §  1969. 

§959.  NEBRASKA:'  Constitutional  provisions. —  Local  or  special  laws 
granting  to  any  corporation  or  individual  the  right  to  lay  down  a  railroad  track 
or  any  special  or  exclusive  privileges,  immunities  or  franchises  are  prohibited. 
Art.  Ill,  §  15.  The  state  shall  not  donate  to  any  corporation  or  individual.  Id.,  §  18. 
"Every  person  and  corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his, 
her  or  its  property  franchises."  Art  IX,  g  1.  Corporations  shall  not  be  released 
or  discharged  from  taxation.  Id.,  §  4.  Railways  are  declared  to  be  public  high- 
ways. Reasonable  rates  may  be  fixed  by  law.  The  liability  of  railroad  corpora- 
tions as  common  earners  shall  be  limited.  Art  XI,  §  4.  Railroad  corporations 
doing  business  in  the  state  must  keep  a  public  office  in  the  state  for  the  transaction 
of  its  business,  where  transfers  of  stock  shall  be  made,  and  in  which  must  be  kept, 
for  public  inspection,  books  in  which  shall  be  recorded  the  names  of  stockholders 
and  their  respective  shares,  the  amount  of  stock  paid  in  by  each  stockholder,  the 
amount  of  assets  and  liabilities,  etc.  The  officers  in  control  of  the  road  must  make 
annual  reports  under  oath  to  the  auditor  of  public  accounts.  Art  XI,  §  1.  The 
I'olling  and  all  movable  property  of  any  railroad  corporation  are  subject  to  sale  on 
execution.  Id.,  §  2.  No  railroad  or  telegraph  company  shall  consolidate,  in  whole 
or  in  part,  with  any  competing  line,  "  and  in  no  case  shall  any  consolidation  take 
place  except  upon  public  notice  of  at  least  sixty  days  to  all  stockholders.  .  .  ." 
Id.,  §  3.  All  foreign  corporations  shall  file  a  copy  of  their  charters  duly  authenti- 
cated, also  a  verified  statement  of  their  condition  and  an  agreement  consenting  to 
be  sued  in  the  territory,  and  designating  a  resident  agent  whose  consent  shall  also 
be  filed.  g§  442,  443.  "  No  railroad  corporation  shall  issue  any  stock  or  bonds, 
except  for  money,  labor  or  property  actually  received  and  applied  to  the  purposes 
for  which  such  corporation  was  created,"  and  any  fictitious  stock,  dividends  or 
increase  of  capital  or  indebtedness  shall  be  void.  Id.,  §  5.  The  legislature  may 
correct  abuses  and  prevent  unjust  discriminations  in  the  charges  of  express,  tele- 
graph and  railroad  companies,  and  if  the  laws  enacted  for  such  purpose  are  dis- 
obeyed the  legislature  may  declare  a  forfeiture  of  the  pi-operty  and  franchises  of 
the  companies.  §  7.  Foreign  corporations  shall  not  exercise  the  right  of  eminent 
domain,  or  acquire  a  right  of  way,  or  secure  real  estate  for  depot  or  any  purpose 
until  they  become  a  body  corporate  in  accordance  with  the  laws  of  the  state.  §  8. 
No  political  subdivision  of  the  state  shall  subscribe  for,  or  own  any  interest  in,  the 
capital  stock  of  any  private  corporation.  §  1  (b).  The  state  must  provide  by  gen- 
eral law  for  the  organization  of  all  corporations  for  profit  §  1  (c).  The  construc- 
tion of  a  street  railway  in  any  city,  town  or  incorporated  village  shall  not  be 
authorized  by  the  legislature  "  without  first  requiring  the  consent  of  a  majority  of 
the  electors  "  of  such  town,  city  or  village.  §  2  (b).  "  In  all  cases  of  claims  against 
corporations  or  joint-stock  associations,  the  exact  amount  due  shall  first  be  ascer- 
tained, and  after  the  corporate  property  shall  have  been  exhausted,  the  original 
subscribers  thereof  shall  be  individually  liable  to  the  extent  of  their  unpaid  sub- 

■  The  acts  of  the  legislature  down  to  and  Including  the  laws  of  1893  are  included  in  this  synopsis. 
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Bcription,  and  the  liability  of  the  unpaid  subscription  shall  follow  the  stock."  §  4  (b). 
"  In  all  elections  for  directors  or  managers  of  incorporated  companies,  evei-y  stock- 
holder shall  have  the  right  to  vote  in  person  or  proxy  for  the  number  of  shares  of 
stock  owned  by  him,  for  as  many  persons  as  there  are  directors  or  managers  to  be 
elected,  or  to  cumulate  said  shares  and  give  one  candidate  as  many  votes  as  the 
number  of  directors  multiplied  by  the  number  of  his  shares  of  stock  shall  equal, 
or  to  distribute  them  upon  the  same  principle  among  as  many  candidates  as  he 
shall  think  fit"  §  5  (b).  Every  stockholder  in  a  bank  is  individually  liable  to  its 
creditors,  "over  and  above  the  amount  of  stock  by  him  held,  to  an  amount  equal 
to  his  respective  stock  or  shares  so  held,  for  all  its  liabilities  accruing  while  he  re- 
mains such  stockholder."  All  banking  corporations  shall  publislj  quarterly  state- 
ments made  under  oath.  §  7  (b).  No  city,  county  or  other  subdivision  of  the  state 
"shall  ever  make  donations  to  any  railroad  or  other  work  of  internal  improvement 
unless  a  proposition  to  do  so  shall  have  been  first  submitted  to  the  qualified  elect- 
ors thereof."  In  any  case  the  combined  donations  in  a  county  shall  not  exceed 
ten  per  cent  of  the  assessed  valuation  of  such  county,  except  that  a  city  or  county 
may,  by  a  two-thirds  vote.  Increase  such  indebtedness  five  per  cent  in  addition  to 
such  ten  per  cent  No  evidences  of  such  indebtedness  shall  be  valid  unless  there 
shall  be  indorsed  thereon  a  certificate  of  the  secretary  of  state  and  auditor  of  state. 
Art  XII,  §  3.  The  credit  of  the  state  shall  never  be  givep  or  loaned  in  aid  of  any 
corporation  or  individual.    §  3. 

Miscellaneous  corporations. —  Any  number  of  persons  may  form  a  corpo- 
ration for  any  lawful  business,  including  any  works  of  internal  improvement 
Compiled  Statutes  of  1891,  ch.  16,  §  123.  Every  corporation,  as  such,  has  power 
to  hold  real  estate  necessary  for  its  legitimate  business.  §  134.  Every  corporation, 
when  not  formed  by  legislative  enactment,  must  record  its  articles  of  incorpora- 
tion in  the  office  of  the  county  clerk  of  the  county  in  which  the  business  is  to  be 
transacted.  §  136.  Corporations  for  works  of  internal  improvement  must  also 
file  a  copy  of  their  articles  of  association  with  the  secretary  of  state.  §  127.  The 
articles  of  incorporation  must  fix  the  limit  of  liability  to  which  the  corporation 
shall  at  any  one  time  be  subject,  which  liability  must  not  at  anytime  exceed  two- 
thirds  of  the  capital  stock.  But  this  limitation  does  not  apply  to  "debts  for  the 
risks  of  insurance  companies,  deposits  in  banks,  and  the  notes,  bonds  and  debent- 
ures of  any  loan  or  trust  company,  organized  under  the  provisions  of  this  chapter, 
where  the  payment  of  such  notes,  bonds  or  debentures  shall  be  secured  by  the 
actual  transfer  of  real  estate,  by  trust  deed  or  mortgage,  for  the  payment  of  such 
potes,  bonds  or  debentures,  which  said  real  estate  so  transferred  shall  be  of  twice 
the  value  of  the  par  value  of  such  notes,  bonds  or  debentures."  §  138.  If  a  corpo- 
ration created  by  the  legislature  does  not  organize  within  one  year  its  corpoi'ate 
powers  cease.  §  139.  "  Notice  must  be  published  in  some  newspaper  near  the  prin- 
cipal place  of  business  for  four  weeks."  §  130.  Such  notice  must  contain  (1)  the 
corporate  name ;  (3)  the  name  of  the  principal  place  of  business ;  (3)  the  nature  of 
the  proposed  business ;  (4)  the  amount  of  capital  authorized  and  the  conditions  of 
paying  in  the  same ;  (5)  the  time  of  commencement  and  termination  of  the  corpo- 
ration ;  (6)  the  highest  amount  of  liability  to  which  the  corporation  is  to  be  sub- 
ject: (7)  what  officers  are  to  conduct  the  affairs  of  the  corporation.  §131.  "Any 
corporation  formed  without  legislative  enactment"  may  begin  business  as  soon  as 
its  articles  are  filed  with  the  county  clerk,  "and  shall  be  valid  if  a  copy  of  its 
articles  be  filed  in  the  office  of  the  secretary  of  state,  and  the  notice  I'equired  be 
published  within  four  months  from  the  time  of  filing  such  articles  in  the  clerk's 
office."  §133.  "Every  change  in  any  of  the  above  matters  shall  be  recorded 
and  published  in  the  same  manner  as  the  original  articles  are  required  by  law." 
§  138.  The  consent  of  two-thirds  of  the  members  is  necessary  for  a  dissolution, 
unless  a  different  rule  is  adopted  by  the  by-laws.  §  134.  A  copy  of  the  by-laws 
must  bejosted  for  public  inspection.  §  135.  Annual  statements  of  debts,  signed 
by  the  president  and  a  majority  of  the  directors,  must  be  published  in  the  nearest 
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newspaper,  and  in  default  of  such  publication  the  stockholders,  after  the  assets 
are  exhausted,  shall  be  jointly  and  severally  liable  for  all  existing  debts,  "and  for 
all  that  shall  be  contracted  before  such  notice  is  given  to  the  extent  of  the  unpaid 
subscription  of  any  stockholder  to  the  capital  stock  of  such  corporation,  and  in 
addition  thereto  the  amount  of  capital  stock  owned  by  such  individuals."  §  136. 
For  failure  of  the  corporation  to  give  notice  or  comply  with  the  other  requisites 
of  organization,  the  liability  of  stockholders  is  the  same  as  that  imposed  in  the 
preceding  section.  §  139.  For  deception  as  to  the  resources  and  liabilities,  a  pen- 
alty is  imposed.  §  140.  Corporations  whose  charters  expire  by  their  own  limita- 
tion, or  by  the  voluntary  acts  of  the  stockholders,  may  continue  to  act  for  the 
purpose  of  winding  up  their  business.  §  143.  The  want  of  legal  organization 
cannot  be  set  up  as  a  defense  by  persons  acting  as  a  corporation,  nor  by  those  con- 
tracting with  such  a  company.  §  144.  Manufacturing  companies  may  be  incor- 
porated by  any  number  of  persons,  with  the  same  general  powers  as  are  conferred 
upon  bridge  companies.  The  incorporators  must  make  and  sign  a  certificate  and 
forward  the  same  to  the  secretary  of  state,  and  when  said  certificate  is  recorded 
and  copied  by  him  the  incorporation  is  complete.  Ch.  16,  §  37.  The  annual  meet- 
ing of  stockholders  shall  be  held  on  the  first  Monday  of  January  in  each  year.  If 
directors  are  not  elected  at  this  meeting,  such  election  shall  take  place  at  a  special 
meeting  after  thirty  days'  published  notice.  Directors  must  be  stockholders.  A 
record  of  all  business  transactions,  stock  subscribed  and  transferred,  etc.,  shall  be 
open  to  the  inspection  of  stockholders.  §  38.  A  majority  of  the  incorporators 
may  open  subscription  books,  and  operations  may  be  commenced  upon  a  sub- 
scription of  ten  per  cent,  of  the  stock.  §  89.  All  combinations  between  individ- 
uals or  corporations  dealing  in  or  manufacturing  like  products,  to  fix  a  common 
price,  or  limit  the  sale  or  manufacture  of  any  product, or  article,  or  make  a  com- 
mon fund  of  products  or  profits,  are  unlawful.  Ch.  91a,  §  1.  Trusts  and  pools'of 
every  description  are  prohibited.     §  2. 

Kailroads. —  Five  or  more  may  incorporate.  Ch.  16,  §  73.  The  amount  of  capi- 
tal stock  necessary  to  construct  the  road  must  be  named  in  the  certificate.  The 
certificate  must  be  acknowledged  before  a  notary  public  and  certified  by  the  clerk 
of  the  district  court,  and  forwarded  to  the  secretary  of  state,  who  shall  record  and 
preserve  the  same  in  his  office.  A  copy  certified  by  the  secretary  of  state  shall  be 
prima  facie  evidence  of  the  existence  of  the  corporation.  §  73.  When  the  fore- 
going provisions  have  been  complied  with  the  incorporation  is  complete.  §74. 
The  capital  stock  must  be  divided  into  shares  of  one  hundred  dollars  each,  and 
such  shares  shall  be  deemed  personal  property  subject  to  execution.  §  76.  An  in- 
stalment of  ten  per  cent,  on  each  share  must  be  payable  at  the  time  of  subscrip- 
tion, and  the  residue  must  be  paid  as  the  directors  may  require.  §  77.  The  cor- 
poration may  borrow  money,  and  may  execute  bonds  and  promissory  notes  therefor, 
to  be  secured  by  the  property  and  income  of  the  company.  §  84.  The  ofiSces 
may  be  anywhere  on  the  road  and  may  be  changed  at  pleasure.  §  87.  The  con- 
solidation of  two  or  more  lines  may  be  effected  by  the  directors.  The  directoi-s  of 
the  consolidating  companies  may  determine  the  number  of  shares  of  the  new  cor- 
poration and  the  value  of  each,  the  manner  of  converting  shares  of  the  old  corpo- 
ration into  shares  in  the  new,  the  manner  of  compensating  dissenting  stockholders, 
etc.  The  new  corporation  shall  have  the  combined  rights,  powers  and  privileges 
of  the  old  companies,  and  shall  be  subject  to  any  and  all  restrictions  and  obliga- 
tions imposed  upon  the  old  companies.  Any  dissenting  stockholder  shall  be  paid 
the  market  value  of  his  stock  at  the  date  of  the  consolidation.  §  89.  Such  agree- 
ment of  the  directors  shall  not  be  binding  upon  the  corporations  until  sanctioned 
by  each  company  by  a  two-thirds  stock  vote  at  a  meeting  held  after  a  notice  of 
ninety  days,  g  90.  A  duplicate  of  the  agreement  must  be  filed  with  the  secretary 
of  state.  §  91.  Any  railroad  company  may,  by  subscription  to  the  capital  stock 
of  another  company  or  otherwise,  aid  such  company  in  the  construction  of  its 
road  for  the  purpose  of  forming  a  connection  with  such  road.    Or  one  company 
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may  lease  the  road  of  another  company  to  form  a  connection  or  continuous  line. 
Two  connected  lines  may  enter  into  a  combination  for  their  common  benefit  con- 
sistent with  the  object  for  which  they  were  created.  §  94  Any  railroad  company 
may  purchase  and  use  real  estate.  §  95.  Stockholders  are  individually  liable  to 
creditors  of  the  company  only  to  the  extent  of  their  unpaid  subscriptions.  §  113. 
Any  railroad  company  in  the  state  may  consolidate  with  any  non-competing  line 
in  an  adjoining  state  after  the  approval  of  the  stockholders  of  each  company  own- 
ing a  majority  of  the  stock,  at  a  meeting  held  after  sixty  days'  notice  or  after  the 
consent  in  writing  of  such  majority.  §  114.  Any  line  may  be  extended  into  an- 
other state.  §115.  Any  railroad  company  has  power  to  mortgage  any  part  of 
its  property  or  franchises  or  execute  deeds  of  trust  to  secure  money  borrowed  for 
the  construction  and  equipment  of  its  roads,  and  may  issue  bonds  in  sums  not  less 
than  $500  secured  by  such  mortgage  or  deeds  of  trust,  bearing  interest  at  a  rate 
not  to  exceed  ten  per  cent,  per  annum,  convertible  into  stock  or  not,  as  shall  be 
expressed  on  the  face  of  the  bond.  Such  bonds  may  be  sold  at  such  price  as  the 
company  deems  proper.  No  plea  of  usury  shall  be  allowed  the  company  if  the 
bonds  are  sold  below  their  par  value.  §  117.  No  notice,  express  or  implied,  shall 
limit  the  liabihties  of  a  railroad  company  as  common  carrier,  unless  it  shall  appear 
that  such  limitation  was  actually  brought  to  the  knowledge  of  the  opposite  party 
and  assented  to  by  him  in  express  terms.  Ch.  72,  art.  I,  §  5.  Any  railroad  com- 
pany operating  a  line  in  an  adjoining  state  may  extend  its  road  into  the  state  after 
complying  with  all  the  statutes  in  respect  to  the  formation  of  railroad  corporations. 
Such  company  must  keep  an  office  in  the  state  in  a  county  into  which  its  road 
extends.  Art.  II,  §  1.  Any  company  thus  extending  its  line  may  mortgage,  lease 
or  sell  that  part  of  its  road,  and  all  property  connected  therewith,  situated  in  the 
state,  to  any  other  railroad  company  within  the  state.  §  3.  Any  such  company 
extending  its  line,  or  authorized  to  build  a  new  line  within  the  state,  may  mort- 
gage, lease  or  sell  its  road  and  franchise,  or  any  part  thereof,  within  the  state  to 
any  person  or  persons  on  such  terms  as  may  be  agreed  upon,  and  the  purchasers 
may  consolidate  with  "  any  other  railroad  company  "  upon  such  terms  as  may  be 
agi-eed  upon ;  provided,  that  no  sale,  purchase  or  consolidation  shall  be  made 
under  the  provisions  of  this  act  until  authorized  by  a  majority  in  interest  of  the 
stockholdera  §  3.  All  contracts  made  prior  to  such  transfer,  lease,  mortgage  or 
consolidation  shall  be  binding  on  the  assignees,  lessees  or  mortgagees.  §  4.  A 
public  office  must  be  kept  in  the  state  by  any  railroad  company  operating  a  road 
in  the  state.  Art  VI,  §  1.  A  book  must  be  kept  for  public  inspection.  But  cor- 
porations not  operating  over  ten  miles  of  road  shall  be  exempt  from  the  provisions 
of  this  act.  §  3.  The  directors  must  report  annually  to  the  auditor  of  public  ac- 
counts. §  3.  Any  company  failing  to  comply  with  the  provisions  of  this  act  shall 
forfeit  its  right  to  do  business  in  the  state.  §  4  In  addition,  the  principal  officers 
of  such  corporation,  thus  neglecting  to  comply  with  the  law,  shall  be  subject  to  a 
fine  of  not  more  than  $1,000  or  imprisonment  for  not  more  than  three  years.  §  5, 
Unjust  discriminations  in  favor  of  or  against  any  person  are  unlawful.  Art.  'VIII, 
§  3.  Discriminations  in  favor  of  or  against  any  company,  corporation  or  locality 
are  unlawful.  §  3.  Charging  more  for  a  shorter  than  a  longer  haul  over  the  same 
line,  the  shorter  distance  being  included  in  the  longer,  etc.,  is  unlawful.  §  4.  Pool- 
ing is  prohibited.  §  5.  The  penalty  for  any  violation  of  this  act  is  payment  of 
damages  to  the  party  aggrieved  and  the  costs  of  the  suit  §  9.  A  state  board  of 
transportation  has  power  to  inquire  into  the  management  of  the  business  of  com- 
mon carrier  railroads  under  the  provisions  of  this  act  §§  11,  12.  For  failure  to 
obey  any  lawful  order  of  the  board  the  court  may  issue  writs  of  injunction  and 
writs  of  attachment  against  any  railroad  common  carrier,  and  for  failure  to  obey 
such  writs  a  fine  of  $500  per  day  may  be  Imposed,  g  16.  The  board  may  require 
annual  reports,  g  19.  In  1893  an  act  was  passed  regulating  the  rates  of  railroads 
(L.  1893,  ch.  34).    This  act  is  now  being  contested  in  the  courts. 
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Foreign  corporations. —  Any  foreign  corporation  may  become  a  domestic 
corporation  by  filing  with  the  secretary  of  state  a  true  copy  of  its  charter  or  ar- 
ticles of  association  and  a  certified  copy  of  a  resolution  adopted  by  the  board  of 
directors,  accepting  the  provisions  of  this  act  Ch.  16,  §  315.  No  foreign  corpo- 
poration  shall  take  or  hold  real  estate  by  "  descent,  devise,  purchase  or  otherwise," 
but  this  provision  shall  not  prohibit  any  foreign  corporation,  having  any  "liens 
upon  real  estate  or  any  interest  therein,  whether  heretofore  or  hereafter  acquired, 
from  holding  or  taking  a  valid  title  to  the  real  estate  subject  to  such  liens,"  nor 
shall  it  prevent  such  corporation  from  enforcing  any  lien  or  judgment,  and  the 
corporation  may  become  a  purchaser  at  a  sale  to  enforce  such  debt  or  judgment. 
Real  estate  thus  acquired  shall  be  sold  within  ten  years.  Ch.  73,  §§  70-73.  -'The 
provisions  of  this  act  shall  not  apply  to  the  real  estate  necessary  for  the  construc- 
tion and  operation  of  railroads.  §  78.  Nor  to  the  real  estate  necessary  for  erect- 
ing and  maintaining  manufacturing  establishments.  Id.  Nor  to  any  real  estate 
lying  within  the  corporate  limits  of  cities  and  towns.  Id.  Real  estate  held  con- 
trary to  the  provisions  of  this  act  shall  "  revert  and  escheat "  to  the  state.     Id. 

Taxation. —  All  shares  of  stock  held  by  residents,  the  shares  of  stock  of  banks 
doing  business  in  the  state,  and  the  capital  stock  of  all  companies  incorporated 
under  the  laws  of  the  state  are  taxed.  Ch.  77,  art  I,  §  1.  Shares  of  stock  are 
not  taxed  if  the  capital  stock  of  the  company  is  assessed  in  the  state.  §  7.  "  The 
capital  stock  and  franchises  of  corporations  and  persons,  except  as  may  be  other- 
wise provided,"  shall  be  listed  and  taxed  where  the  principal  place  of  business  is 
located.  §  8.  Domestic  corporations,  except  insurance  companies,  when  listing 
their  property  for  taxation,  shall  deduct  from  the  market  value  of  their  capital 
stock  "the  total  amount  of  all  indebtedness,  except  the  indebtedness  for  current 
expenses  —  excluding  from  such  expenses  the  amount  paid  for  the  purchase  and 
improvement  of  property,"  and  shall  deduct  also  "  the  assessed  valuation  of  all  its 
real  and  personal  property  (which  real  and  personal  property  shall  be  listed  and 
valued  as  other  real  and  personal  property  is  listed  and  assessed  under  this  chap- 
te«)."  The  remainder  shall  be  listed  in  the  name  of  the  company  as  capital 
stock.  §  33.  The  stockholders  in  every  bank  located  within  the  state  shall  be 
assessed  on  the  value  of  their  shares  where  the  bank  is  located,  whether  the  stock- 
holders reside  in  such  place  or  not  The  assessment  shall  be  according  to  the 
ownership  and  value  on  the  first  day  of  April  annually.  Shares  of  stock  in  na- 
tional banks  outside  th.e  state  shall  not  be  taxed.  §  33.  The  tax  is  a  lien  on  the 
shares.  §  36.  Dividends  shall  not  be  paid  to  stockholdei-s  until  their  taxes  are 
paid.  Officers  paying  dividends  to  stockholders  whose  taxes  are  delinquent  shall 
be  liable  for  the  taxes.  The  collector  of  taxes  may  sell  the  stock  upon  which  the 
taxes  are  due  and  unpaid.  §  37.  Railroad  and  telegraph  companies  must  make 
a  return  to  the  auditor  of  public  accounts  of  all  property  along  the  right  of  way 
arid  around  the  depots  necessary  for  the  operation  of  the  line,  which  property 
shall  be  assessed  by  a  state  board  as  personal  property,  and  the  valuation  per  mile 
shall  be  apportioned  for  taxation  to  the  counties  into  which  the  line  extends.  All 
other  property  must  be  assessed  as  realty  or  personalty  where  it  is  situated. 
§§  39,  40.  Insurance  companies  are  taxed  on  the  annual  excess  of  premiums  over 
losses  and  oi-dinary  expenses  Nand  on  realty.    §  38. 

§960.  NEVADA:  1  Constitutional  provisions.— "The  legislature  shall 
pass  no  special  act  in  any  manner  relating  to  corporate  powers,  except  for  mu- 
nicipal purposes."  Constitution  of  1864,  art  VIII,  §  1.  "  All  real  property  and 
possessory  rights  to  the  same,  as  well  as  personal  property  in  this  state,  belonging 
to  corporations  now  existing  or  hereafter  created,  shall  be  subject  to  taxation  the 
same  as  property  of  individuals."  Id.,  §  2.  "Dues  from  corporations  shall  be 
secured  by  such  means  as  may  be  prescribed  by  law;  provided,  that  corporators 

'  The  acts  of  the  legislature  dowu  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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in  corporations  formed  under  the  laws  of  this  state  sliall  not  be  individually  liable 
for  the  debts  or  liabihties.  of  such  corporations."  Id.,  §  3.  Corporations  cre- 
ated under  the  territorial  laws  shall  be  governed  by  those  laws  until  the  legisla- 
ture passes  laws  for  their  regulation,  according  to  the  provisions  of  the  constitu- 
tion. Id.,  §  4.  No  corporation  shall  appropriate  a  right  of  way  until  full  com- 
pensation therefor  is  secured.  Id.,  §  7.  "Xhe  state  shall  not  donate  or  loan 
money  or  its  credit,  subscribe  to  or  be  interested  in  the  stock  of  "  any  corporation. 
Id.,  §  9.  "  No  county,  city,  town  or  other  municipal  corporation  "  shall  become  a 
stockholder  in  any  corporation  whatever,  or  loan  its  credit  in  aid  of  any  except 
railroad  corporations.  Id.,  §  10.  The  state  shall  never  assume  the  debts  of  any 
corporation  whatever,  unless  such  debts  weie  created  in  the  public  defense. 
Art.  IX,  §  4. 

Miscellaneous  corporations. —  Corporations  may  be  formed  for  specified 
purposes,  including  manufacturing,  mining,  transportation  and  banking,  "  or  for 
the  purpose  of  engaging  in  any  other  species  of  trade,  business  or  commerce,  for- 
eign or  domestic."  Gen.  Stat.  1885,  ch.  8,  §  803.  Any  three  or  more  persons  de- 
siring to  incorpoi'ate  "  may  make,  sign  and  acknowledge,  before  some  person 
competent  to  take  acknowledgment  of  deeds,"  and  file  and  record  with  the  county 
clerk,  a  certificate  which  shall  specify  (1)  the  corporate  name;  (3)  the  object  of 
the  incorporation ;  (3)  the  amount  of  capital  stock ;  (4)  the  period  of  existence 
■{not  more  than  fifty  years) ;  (5)  the  number  of  shares ;  (6)  "  the  number  of  trustees 
and  their  names,  who  shall  manage  the  concerns  of  the  company  for  the  first  six 
months ; "  (7)  the  name  of  the  place,  and  the  name  of  the  county,  in  which  the 
principal  place  of  business  is  to  be  located.  §803.  A  copy  of  such  certificate 
ehall  be  received  in  all  courts  as  prima  facie  evidence  of  the  facts  therein  stated. 
§  804.  When  the  certificate  shall  have  been  filed  the  corporators  shall  be  a  body 
■corporate  for  the  period  limited.  The  company  may  regulate  the  transfer  of  its 
stock,  and  may  purchase,  hold  and  convey  any  real  and  personal  estate  requisite 
for  its  purposes.  §  805.  If  no  purchaser  appears  at  an  assessment  sale  who  is 
willing  to  take  the  st6ck  and  pay  the  assessment,  the  corporation  may  purchase 
«uch  stock  and  hold  the  same  for  its  own  benefit.  The  stock  so  purchased  shall 
be  subject  to  the  control  of  the  remaining  stockholders,  and  a  majority  of  the  re- 
maining shares  shall  be  deemed  a  majority  of  all  the  shares  for  the  purpose  of 
voting  at  any  meeting.  Id.  The  corporate  powers  shall  be  exercised  by  a  board 
of  not  less  than  three  trustees,  who  shall  be  stockholders,  and  who  must  subscribe 
to  an  oath.  All  elections  shall  be  by  ballot,  at  meetings  within  the  state  called  as 
provided  in  the  by-laws.  Every  stockholder  has  the  right  to  vote,  in  person  or  by 
proxy,  all  his  shares  "  for  as  many  persons  as  there  are  trustees  to  be  elected,  or  to 
cumulate  said  shares  and  give  one  candidate  as  many  votes  as  the  number  of 
trustees  multiplied  by  the  number  of  his  shares  shall  equal,  or  to  distribute  them 
■on  the  same  principle  among  as  many  candidates  as  he  shall  think  fit."  Those 
receiving  the  greatest  number  of  votes  shall  be  elected.  The  trustees  fill  vacan- 
cies. On  a  petition  in  writing  to  the  district  judge,  signed  by  the  holders  of  a 
majority  of  the  stock,  and  verified  by  the  signers,  to  the  effect  that  they  hold  the 
amount  set  opposite  their  names,  the  judge  shall  issue  a  notice  to  the  stockholders, 
■calling  a  meeting  for  the  purpose  of  removing  any  of  the  officers  of  the  company. 
The  judge  shall  preside,  and  his  decision  is  final  respecting  the  qualification  of 
voters.  The  vote  of  a  majority  of  all  the  stock  of  the  company  is  necessary  for 
removal.  §  806.  The  vacancies  thus  occasioned  are  filled  at  the  same  meeting. 
Id.  If  a  majority  of  any  newly-elected  board  shall  for  thirty  days  neglect  to 
qualify  and  file  with  the  company  their  oath  of  office,  a  meeting  shall  be  called 
by  any  officer,  upon  the  request  of  one-third  of  the  stock,  to  elect  trustees  instead 
of  those  failing  to  qualify,  g  807.  "  Whenever  the  capital  stock  of  any  corpora- 
tion is  divided  into  shares,  and  certificates  thereof  are  issued,"  the  stock  of  the 
company  is  personal  estate.  Transfers  may  be  made  by  indorsement  and  delivery 
of  the  certificate,  but  are  only  valid  as  between  the  parties  thereto  until  the  same 
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are  entered  on  the  books.  A  married  woman  may  transfer  her  stock,  receive 
dividends  and  give  any  proxy  or  povrer  respecting  her  shares  as  though  she  vrere 
a  femTne  sole.  §  810.  The  stockholders  of  any  corporation  may,  by  the  by-lavfs,  pre- 
scribe the  "  time,  manner  and  amounts  in  which  the  payment  of  sums  subscribed  by 
them  respectively  shall  be  made ;  "  but  if  the  by-laws  do  not  thus  provide,  the 
trustees  shall  have  power  to  regulate  the  payment  of  subscriptions,  and  may  levy 
and  collect  such  assessments  upon  the  capital  stock  as  they  think  the  interests  of 
the  company  require.  Notice  of  each  assessment  must,  in  all  cases,  be  given  to 
the  stockholders  personally,  or  by  publication  once  a  week  for  four  weeks.  §  811, 
Am'd  L.  1891,  ch.  58.  Per'sons  holding  stock  as  executors,  etc.,  may  vote  such 
stool^.  §  812.  Every  stockholder  may  pledge  his  stock  by  delivery  of  any  evi- 
dence of  his  interest,  and  still  vote  the  same  at  all  meetings.  §  813.  Trustees  can 
only  declare  dividends  upon  net  profits.  For  dividing  or  withdrawing  any  of  the 
capital  stock,  or  reducing  the  same  contrary  to  law,  those  trustees  who  do  not 
enter  their  dissent  at  large  on  the  minutes  of  the  board,  or  who  were  not  present 
at  the  time,  shall,  "  in  their  individual  and  private  capacities,  be  jointly  and  sev- 
erally liable  to  the  corporation  and  the  creditors  thereof,  to  the  full  amount  so  di- 
vided, withdrawn,  or  reduced,  or  paid  out."  §  814.  The  total  amount  of  corporate 
debts  "  shall  not  at  any  time  exceed  the  amount  of  capital  stock  actually  paid  in, 
and  in  case  of  an  excess,  the  trustees  under  whose  administration  the  same  may 
have  happened,  except  those  who  caused  their  dissent  therefrom  to  be  entered  at 
large  on,  the  minutes  of  the  board  of  trustees  at  the  time,  and  except  those  not 
present,  .  .  .  shall,  in  their  individual  and  private  capacities,  be  liable,  jointly 
and  sevei-ally,  to  the  said  corporation,  and  in  event  pf  dissolution,  to  any  of  the 
creditors  thereof,  for  the  full  amount  of  such  excess."  §  815.  The  trustees  must 
keep  a  book  containing  the  names  of  all  stockholders,  showing  the  number  of 
shares  held  by  each,  and  the  time  when  they  became  owners.  Such  book,  and  all 
books  of  the  company,  shall  be  open  to  the  inspection  of  stockholders  on  all  days 
excepting  legal  holidays.  Any  stockholder-  or  creditor  may  demand  certified 
copies  of  entries  in  such  books.  §  817.  Any  oiBcer  who  shall  faij  to  make  the 
proper  entry  in  such  book,  or  who  neglects  to  exhibit  papers  as  required,  or  who 
shall  refuse  to  give  a  certified  copy  of  an  entry,  "  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  forfeit  and  pay  to  the  party  injured  a  penalty  of  not  less  than 
one  hundred  dollars,  nor  more  than  one  thousand  dollars,  and  all  damages  result- 
ing therefrom."  §  818.  The  capital  stock  may  be  increased  or  diminished  accord- 
ing to  the  needs  of  the  corporation,  but  no  reduction  shall  be  made  to  an  amount 
less  than  the  corporate  liabilities.  §  819.  Upon  the  dissolution  of  the  corporation 
the  trustees  shall  be  trustees  of  the  creditors  and  stockholders.  §  823.  The  dis- 
trict judge  may  dissolve  the  corporation,  after  a  vote  in  favor  thereof  by  a  major- 
ity of  the  stockholders,  g  833.  The  principal  place  of  business  may  be  removed 
to  another  county  by  filing  with  the  clerk  of  that  county  a  copy  of  the  articles  of 
incorporation.  §  834.  Unless  the  stockholders  provide  Otherwise  in  the  by-laws, 
only  an  amount  greater  than  half  of  the  capital  stock  of  a  mining  corporation 
need  ever  be  subscribed,  when  the  amount  of  capital  stock  consists  of  "  the  ag- 
gregate valuation  of  the  whole  number  of  feet,  shares  or  interest  of  any  mining' 
claim  in  this  state,"  for  the  development  of  which  the  corporation  was  formed. 
Each  owner  in  said  mining  claim  will  be  deemed  to  have  subscribed  such  an 
amount  as  will  represent  the  value  of  the  interest  in  the  mine  which  he  conveys 
to  the  corporation.  §  825.  Corporations  formed  for  mining,  milling  or  ore-reduc- 
tion purposes  may  subscribe  to  stock  in  any  corporation  formed  for  constructing 
any  work  calculated  to  aid  in  the  development  of  any  mine  in  the  state,  and  shall 
have  all  the  liabilities  and  rights  of  individual  stockholders.    §  839. 

Bailroads. —  Any  number  of  persoiis,  not  less  than  three,  "  either  in  this  state 
or  the  United  States,  being  subscribers  to  the  stock  of  any  contemplated  railroad," 
may  form  a  railroad  corporation.  §  884.  When  $1,000  for  every  mile  of  the 
road  has  been  subscribed,  and  ten  per  centum  of  that  amount  paid  in  in  cash,  to 
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a  treasurer  to  be  selected  from  the  subscribers,  then  the  said  subscribers  may,  in 
person  or  by  written  proxy,  after  a  five  days'  notice  from  the  treasurer,  adopt  ar- 
ticles of  association,  and  may  elect  from  among  the  subscribers  not  less  than  five 
nor  more  than  thirteen  directors.  Id.  Said  articles  shall  set  forth  (1)  the  name 
of  the  corporation ;  (3)  the  period  of  existence  (not  more  than  fifty  years) ;  (3)  the 
amount  of  capital  stock  (vphich  shAU  be  divided  into  shares  of  not  more  than  |100 
each,  nor  less  than  $10  each,  as  the  articles  may  declare,  and  which  shall  be  the 
actual  contemplated  cost  of  construction,  together  with  the  cost  of  right  of  way, 
motive  power,  "  and  every  other  appurtenance  and  thing,  for  the  completion  and 
running  of  said  road,  as  nearly  as  can  be  estimated  by  competent  engineers);" 
(4)  the  names  and  number  of  the  directors  (who  shall  hold  office  until  others  are 
elected  according  to  the  provisions  of  the  by- laws) ;  (5)  the  termini  of  the  road, 
the  counties  into  which  it  shall  extend,  and  its  estimated  length.  Each  sub- 
scriber must  sign  his  name,  naming  his  residence,  place  of  business  and  the  num- 
ber of  shares  he  will  take.  But,  if  a  person  who  has  paid  his  ten  per  centum  is 
absent  from  the  state,  he  may  sign  the  articles  by  proxy.  §  835.  There  must  be 
attached  to  the  certificate  an  affidavit  made  by  three  of  the  directors  named,  set- 
ting forth,  in  substance,  that  the  required  amount  of  stock  has  been  subscribed 
and  ten  per  centum  thereof  paid  in.  Id.  Said  certificate  shall  be  filed  with  the 
secretary  of  state,  and  thereupon  all  who  may  be,  or  may  become,  subscribers,  and 
all  persons  who  may  become  stockholders,  sliall  be  a  body  politic  and  corporate. 
The  corpoi'ation  may  hold  and  convey  all  real  and  personal  property  needed  in 
the  railroad  business,  and  in  general  shall  possess  "  all  the  powers  and  privileges, 
for  the  purpose  of  carrying  on  the  business  of  the  corporation,  that  private  individ- 
uals and  natural  persons  now  enjoy."  §  836.  A  copy  of  the  articles  of  association 
shall  be  kept  in  the  office  of  the  secretary  of  the  corporation  for  the  inspection  of 
any  person.  Id.  The  directors  named  in  the  articles  shall  organize  within  five 
days  after  their  "election,"  having  been  notified  of  their  election  by  the  tempo- 
rary treasurer.  The  secretary  and  treasurer  must  give  bonds.  §  837.  Each  suc- 
ceeding board  may  open  books  for  subscriptions,  "  but  no  subscription  of  stock, 
except  the  original  subscriptions,  shall  be  binding  on  the  company  or  parties  so 
subscribing  until  the  same  shall  have  been  accepted  and  approved  by  a  resolution 
of  the  board.  In  case  a  greater  amount  of  acceptable  stock  shall  be  subscribed 
than  the  whole  capital  required  by  such  company,  the  board  of  directors  shall 
distribute  such  capital  stock  so  subscribed  as  equally  as  possible  among  the  sub- 
scribers ;  but  no  share  thereof  shall  be  divided  in  making  such  distribution,  nor 
shall  a  greater  number  of  shares  be  allotted  to  any  one  subscriber  than  by  him 
subscribed  for."  Id.  Annual  meetings  for  elections  must  be  held  in  a  county  on 
the  line  of  the  road.  A  majgrity  vote  of  the  stock  represented  at  the  meeting 
elects  the  directors.  A  stockholder  can  only  vote  the  stock  which  he  has  owned 
for  ten  days.  Directors  must  be  absolute  owners  of  stock  qualified  to  vote  at  the 
election  at  which  they  are  chosen.  A  majority  of  the  directors  must  be  residents 
of  the  state  at  the  time  of  their  election.  §  838.  The  directors,  or  one-fourth  of 
the  stock,  may  call  a  meeting  at  any  time  between  the  annual  meetings  by  giving 
fifteen  days'  public  notice.  No  business  shall  be  transacted  at  such  meeting  other 
than  that  specified  in  the  published  notice.  §  839.  The  capital  may  be  increased 
er  reduced  to  the  necessary  amount  by  a  vote  of  a  majority  of  the  stock ;  or  the 
holders  of  a  majority  of  the  stock  may,  at  an  annual  or  called  nii^eting,  provide 
for  a  division  among  the  stockholders  of  any  surplus  capital  or  funds,  provided 
'■  that  no  such  division  or  distribution  shall  be  made  until  the  road  shall  be  built 
and  equipped  between  the  extreme  points  named  in  the  articles  of  association." 
Id.  The  legislature  may  change  the  rates  of  fare  and  freight  of  all  narrow  gauge 
railroads  constructed  under  this  act  §  840.  At  any  general  meeting  two-thirds 
in  value  of  the  stockholders  may  remove  any  president  or  director  and  elect 
others  to  fill  their  places,  provided  notice  of  the  intended  removal  was  given  in 
the  call  for  the  meeting.    §  841.    The  directors  may  fix  the  compensation  of  sub- 
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ordinate  officers.  §  842.  Any  such  ofBoBr  may  be  removed  by  the  board  and 
the  vacancy  filled.  Id.  The  directors  may  fill  vacancies  in  their  own  number. 
Id.  The  directors  may  make  by-laws  for  the  transfer  of  stock  and  for  the  con- 
duct of  all  the  corporate  business,  provided  such  by-laws  are  approved  by  a 
majority  of  tjie  stockholders,  and  are  not  inconsistent  with  the  laws  of  the  state 
or  the  articles  of  association.  §  843.  The  directors  shall  cause  to  be  kept  a  book, 
called  the  "  Record  of  Corporation  Debts,"  in  which  the  secretary  shall  record  all 
written  contracts  of  the  directors,  and  a  "  succinct  statement  of  the  debts  of  the 
company, — -the  amount  thereof  and  with  whom  made,"  and  a  memorandum 
shall  be  made  on  the  margin  when  a  debt  is  paid.  The  book  shall  at  all  times  be 
open  for  the  inspection  of  parties  in  interest  §  844.  "  No  contract  shall  be  binding 
upon  the  company  unless  made  in  writing."  Id.  The  secretary  shall  keep  books 
in  which  shall  be  recorded  the  proceedings  of  all  meetings  of  the  company  or 
directors,  and  all  business  transactions.  He  shall  also  keep  a  "  Book  of  Stock- 
holders," containing  the  names  of  all  who  are,  or  have  been,  stockholders,  show- 
ing their  place  of  residence,  the  times  and  amounts  of  subscriptions,  amount  of 
cash  paid  in  by  each,  and  the  time  when  they  ceased  to  be  owners  of  stock.  This 
book  shall  be  open  for  the  inspection  of  stockholders  and  creditors.  A  transfer 
book  shall  also  be  kept  in  the  same  office.  §  845.  Stock  is  deemed  pei-sonal  es- 
tate. §  846.  No  share  is  transferable  until  all  previous  calls  thereon  are  fully 
paid.  Id.  No  greater  instalments  than  ten  per  centum  of  the  amount  of  sub- 
scription may  be  demanded  by  the  directors,  unless  otherwise  agreed  in  the  ar- 
ticles of  subscription.  §  847.  The  corporation  shall  have  power  to  borrow,  from 
time  to  time,  under  such  restrictions  as  may- be  imposed  by  two-thirds  in  value  of 
the  stockholders,  such  sums  of  money,  not  exceeding  in  all  the  amount  of  capital, 
"as  may  be  necessary  for  the  construction  and  equipment  of  the  road,  at  a  rate  of 
interest  not  to  e.xceed  fifteen  per  centum  per  annum,  and  to  execute  bonds  or 
promissory  notes  therefor,  in  sums  not  less  than  $1,000  in  any  one  note  or  bond, 
and  to  secure  said  notes  or  bonds  may  mortgage  their  corporate  property  and 
franchise,  and  pledge  the  income  of  the  company ;  and  the  directors  of  such  com- 
pany sjiall  also  provide,  in  such  manner  as  to  them  may  seem  best,  a  sinking 
fund,  to  be  especially  applied  to  the  redemption  of  such  bonds  on  or  before  their 
maturity,  and  may  also  confer  on  any  holder  of  any  bond  so  issued  for  money 
borrowed,  or  in  payment  of  any  debt  or  contract,  for  the  construction  or  equip- 
ment of  such  road  as  aforesaid,  the  right  to  convert  the  principal  due  or  owing 
thereon  into  stock  of  such  company  at  any  time  within  six  years  from  the  date  of 
such  bond,  under  such  regulations  as  the  company  may  adopt"  §  849.  Within 
thirty  days  from  the  payment  of  the  last  instalment  of  the  capital  limited  by  the 
company  a  certificate  stating  the  fact  of  such  payment  must  be  filed  with  the  sec- 
retary of  state.  §  850.  The  company  may  receive,  and  in  any  manner  convey, 
donations  of  real  estate  to  aid  in  the  accommodation  of  the  railroad,  and  may 
purchase,  hold  and  convey,  in  the  same  manner  as  Individuals,  any  real  estate 
necessary  and  proper  for  the  rajlroad  purposes.  §  851.  Any  railroad  "  may  cross, 
intersect,  join  and  unite  its  railroad  with  any  other  railroad,  either  before  or  after 
constructed,  at  any  point  upon  its  route  and  upon  the  grounds  of  such  other  rail- 
road company."  Id.  Any  county,  city  or  town  may  donate  lands  necessary  for 
the  use  of  any  railroad.  §  854.  Lands  used  for  any  structures  connected  with 
the  road  shall  not  be  held  beyond  the  time  when  the  legal  existence  of  the  com- 
pany ceases,  nor  after  the  location  of  the  tracks  has  been  changed  therefrom,  nor 
after  the  company  has  ceased  to  use  the  structures  for  the  maintenance  of  the 
track  for  five  years  in  succession.  In  each  such  case  the  lands  shall  revert  to  the 
grantor  and  his  assigns.  §  856.  Two  or  more  companies  may  "  amalgamate  and  con- 
solidate "  their  capital  stock,  in  the  manner  agreed  upon  by  the  directors,  with  the 
written  consent  of  the  holders  of  three-fourths  of  the  stock.  Notice  of  the  con- 
solidation shall  be  given  by  publication,  and  a  copy  of  the  new  articles  of  associa- 
tion shall  be  filed  with  the  secretary  of  state.    §  874.    A  certified  map  of  the  route 
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must  be  filed  by  every  road  with  the  clerks  of  the  counties  through,  or  into,  which 
the  road  runs.  §  877.  An  annual  report  must  be  made  to  the  secretary  of  state, 
giving,  in  minute  detail,  the  condition  of  the  company.  Failure  to  make  the  re- 
port on  or  before  the  first  day  of  February  each  year  subjects  the  company  to  a 
penalty  of  $500  daily  until  such  report  shall  be  filed.  §  878.  It  shall  be  unlawful 
to  charge  more  than  ten  cents  per  mile  for  passenger,  and  twenty  cents  per  ton 
for  freight,  transportation.  §  885.  "  If  such  railroad  company  shall  not  within 
two  years  after  the  filing  of  its  original  articles  of  association  begin  the  construc- 
tion of  its  I'oad,  and  expend  thereon  at  least  five  per  cent,  on  the  amount  of  its 
capital  stock,  and  finish  the  road,  and  put  it  in  full  operation  within  six  years,  its 
act  of  incorporation  shall  be  void."  §  888.  'All  the  oflScers  signing  a  false  report, 
certificate  or  notice  shall  be  "  jointly  and  severally  liable  for  all  the  debts  of  the 
company  contracted  while  they  are  stockholders  or  officers  thereof,  and  shall  like- 
wise be  guilty  of  a  misdemeanor,"  and  shall  be  fined  in  a  sum  not  exceeding  $1,000. 
§  889.  If  the  directors  shall  declare  any  dividend  when  the  company  is  insolvyent, 
or  which  would  render  it  insolvent,  those  directors  who  do  not  file  a  certificate  of 
absence  or  objection  shall  be  "jointly  and  severally  responsible  for  all  the  debts 
of  the  company  then  existing,  and  for  all  that  shall  thereafter  be  contracted,  so 
long  as  they  shall  respectively  remain  in  office."  §  890.  Street  railroad  corpora- 
tions may  be  formed  under  this  same  act.  §  893.  Discriminations  and  rebates 
are  unlawful.  §§894,895.  Pooling  is  declared  unlawful.  §896.  The  "long  and 
short  haul "  discrimination  is  prohibited.  §  897.  Schedules  giving  minute  infor- 
mation as  to  rates  must  be  posted.  §  898.  For  violation  of  any  of  the  provisions 
of  the  last  five  sections  the  person  offending  shall  pay  to  the  person  injured  the 
full  damages  which  such  person  has  sustained,  and  shall  pay  to  the  state  a  fine  of 
not  less  than  $3,000.  §  900.  Any  officer  or  agent  willingly  suffering  the  perform- 
ance of  any  act  prohibited  by  said  sections,  or  allowing  the  omission  of  any  act 
therein  required  to  be  done,  shall  be  guilty  of  a  misdemeanor  and  shall  be  fined 
not  less  than  $2,000.  §  901.  The  words  "person  or  persons"  mean  any  person, 
corporation,  officer,  agent  or  other  person  or  persons  acting  in  any  of  the  matters 
mentioned  in  this  act.  §  903.  Corporations  may  be  formed  by  not  less  than  three 
persons  for  the  construction  and  operation  of  freight-transportation  lines,  includ- 
ing narrow-guage  railroads,  after  a  subscription  of  $300  for  each  mile  of  railroad 
and  $100  for  each  mile  of  canal  or  flume,  ten  per  cent,  of  which  must  have  been 
paid  in.  The  act  is  to  encourage  the  construction  of  cheap  transportation  lines. 
The  company  shall  not  "  be  obliged  to  carry  passengers."  The  method  of  incor- 
poration is  the  same  as  that  above  described  for  ordinary  railroads.  g§  906-910. 
When  the  issuance  of  county  bonds  in  aid  of  a  railroad  is  dependent  upon  a  peti- 
tion of  the  owners  of  a  majority  of  the  taxable  property  in  the  county,  the  prop- 
erty of  the  railroad  company  shall  be  excluded  from  all  the  calculations.  §  911. 
Any  railroad  company,  or  other  corporation,  or  person,  may  construct  and  operate 
a  telegraph  line  as  provided  in  sections  915-921.  If  construction  is  not  begun  and 
five  per  cent,  of  the  capital  stock  expended  within  four  years,  the  "  act  of  incor- 
poration shall  be  void."    L.  1893,  ch.  86. 

Foreign  corporations. —  Every  foreign  corporation  owning  property  or  doing 
business  in  the  state  shall  file  with  the  secretary  of  state  a  certificate  naming  and 
appointing  an  agent  within  the  state,  upon  whom  process  may  be  served,  which 
certificate  must  be  renewed  as  often  as  a  change  is  made  or  a  vacancy  occurs.  If 
any  corporation  fails  for  thirty  days  after  a  vacancy  occurs  to  file  such  certificate, 
process  may  be  served  upon  the  company  by  delivering  a  copy  to  the  secretary  of 
state.  L.  1889,  ch.  44.  Every  such  corporation  must  file  with  the  county  recorder 
of  each  county  in  which  it  does  business  an  authenticated  copy  of  its  certificate  of 
incorporation,  with  a  certified  list  of  the  officers  of  the  company.  Comp.  Laws 
1885,  §  1073.  Any  officer  or  agent  representing  a  company  doing  business  con- 
trary to  the  provision  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and 
fined  from  $50  to  $500,  and  may,  in  addition,  be  imprisoned  six  months  in  the 
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county  jail.  §  1074.  Any  domestic  corporation  may,  upon  the  written  request 
of  the  holders  of  three-fourths  of  the  stock,  cx)nsolidate  with  any  corporation,  do- 
mestic or  foreign,  on  terms  to  be  agreed  upon  by  the  boards  of  directors.  §  1075. 
The  consoUdation  shall  be  evidenced  by  a  certificate  reciting  the  acts  sought  to  be 
accomplished,  the  property  to  be  conveyed,  and  the  name  of  "  the  receiving  cor- 
poration," and  the  property  shall  be  transferred  without  further  conveyance, 
such  certificates  must  be  filed  with  the  seoj-etary  of  state.    §  1076. 

Taxation. —  An  act  of  1891  repeals  all  the  existing  laws  on  the  assessment  and 
collection  of  taxes  for  state  and  municipal  purposes.  An  annual  tax  of  seventy- 
five  cents  on  every  hundred  dollars  of  taxable  property  is  levied  for  state  purposes. 
L.  1891,  ch.  99,  §  1.  No  stocks  or  corporate  property  are  exempted  from  taxation. 
§  5.  The  term  "  real  estate "  in  this  act  includes  railroads.  The  term  "  personal 
property  "  includes  the  rolling-stock  and  other  personal  property  used  in  operating 
a  railroad  ;  the  capital  stock  of  all  corporations  (except  mining  corporations^  and 
all  property  of  every  kind  owned  by  a  bank,  except  real  estate.  §  6.  The  county 
assessors  shall  assess  all  corporate  and  other  property  (except  that  to  be  assessed  by 
the  state  board).  They  require  from  the  ofiicers  of  corporations  statements  of  the 
corporate  property,  and  such  oiBcers  are  punished  for  failure  to  furnish  the  state- 
ments, or  for  falsity  therein,  by  fine  or  imprisonment,  or  both.  §§  8,  10.  "  The 
owner  or  holder  of  any  stock  in  any  firm,  incorporated  company  or  association, 
the  entire  capital  of  which  is  invested  in  property  which  is  assessed,  or  the  capital 
of  which  is  assessed,  shall  not  be  assessed  individually  for  his  stock  in  such  com- 
pany or  association."  §  13.  The  property  of  every  corporation  is  taxed  in  the 
'  county  where  it  is  situated,  and  the  tax  thus  levied  and  collected  in  any  county 
will  be  deducted  "from  the  aggregate  amount  of  taxes  imposed  upon  or  paid  by 
said  company  for  the  same  property  "  in  the  county  where  the  principal  office  is 
situated.  Id.  The  net  proceeds  of  all  mines  are  assessed  for  taxation  for  state 
and  county  purposes.  §  75.  The  tax  is  a  lien  on  the  mines  and  mining  claims. 
§  76.  Every  mining  corporation  must  keep  correct  account-books  for  the  inspec- 
tion of  assessors ;  and  for  refusal  to  show  such  books  the  officer  in  charge  is 
subject  to  a  fine  of  $100  to  $500,  or  three  months'  imprisonment,  or  both.  §  79. 
Banks  must  pay  license  taxes  ranging  fi-om  $300  per  month  for  those  doing  a 
business  of  $500,000  or  more  per  month  to  $13  per  month  for  those  doing  a  busi- 
ness of  less  than  $25,000  per  month.  §  118.  Common  carriers  regularly  trans- 
mitting any  gold  dust,  silver  or  bullion  must  pay  a  license  tax  of  $150  quarterly. 
Id.  The  fee  of  the  secretary  of  state  for  filing  each  certificate  of  incorporation  is 
$5,  and  for  recording  each  certificate  forty  cents  per  folio.  Comp.  Laws  1885, 
§  1798.  A  state  board  shall  annually  assess  all  railroads  and  rolling-stock  "  at 
their  cash  value,"  and  apportion  the  assessment  to  the  various  counties  "  in  pro- 
portion to  the  number  of  miles  of  main  track  laid  in  such  counties ;  provided,  that 
to  each  county  shall  be  apportioned  the  total  assessment  of  side-track  laid  therein." 
L.  1891,  ch.  51,  §  4.  Each  railroad  company  must  furnish  to  the  board  a  detailed 
statement  of  the  number  of  miles  of  road  which  it  operates  within  and  without 
the  state,  the  value  of  the  whole  road,  and  the  value  of  the  part  within  the  state, 
the  number  of  each  kind  of  rolling-stock  used  on  the  whole  line,  the  number,  kind 
and  value  of  rolling-stock  used  in  the  state,  and  of  that  owned  by  the  company 
and  operated  without  the  state,  on  its  own  or  other  lines ;  the  gross  earnings  of 
the  whole  road,  the  gross  earnings  in  the  state,  and  the  amount  received  as  rental 
for  any  line  that  is  leased ;  the  cost  of  operating  the  road  and  the  net  income  for 
the  year,  and  the  amount  of  dividend  declared ;  the  capital  stock  authorized  and 
the  amount  paid  in ;  the  funded  debt ;  the  number  of  shares  authorized  and  the- 
number  of  shares  Issued ;  "  any  other  facts  the  state  board  of  assessors  and  equal- 
ization may  require."  §  8.  If  the  required  statement  is  not  made,  the  assessment 
which  the  state  board  shall  make  will  be  conclusive  and  final.  §  9.  The  board 
shall  assess  "  all  raih-oads,  and  the  rolling-stock  and  side-track  of  all  raih'oads,  op- 
erated in-the  state.    Assessments  shall  be  made  to  the  corporation   .    .   .    owning^ 
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the  same,  and  shall  be  made  upon  the  entire  railroad  within  the  state,  which  shall 
^  include  the  right  of  way,  bridges,  culverts,  tunnels,  cuts,  fills,  embankments  and 
the  land  covered  by  the  right  of  way,  as  well  as  the  track  of  such  railroad,  includ- 
ing the  rails,  couplings,  spikes,  ties,  etc.  The  depots,  stations,  shops  and  buildings 
erected  upon  the  space  covered  by  the  right  of  way ;  and  all  other  property  owned 
by  such  person,  corporation,  or  association  of  persons,  shall  be  assessed  by  the  as- 
sessor of  the  county  wherein  they  are  situated."  The  state  board  shall  transmit 
to  the  county  auditor  the  assessed  value  per  mile  "  as  fixed  by  pro  rata  distribu- 
tion per  mile  of  the  assessed  value  of  the  whole  railroad  and  the  rolling-stock  of 
fiuch  railroad  within  the  state,  and  the  amount  apportioned  to  the  county :  the 
number  of  miles  of  side-track  of  such  railroad  within  the  county  and  its  assessed 
value;  and  the  valuation  so  fixed  shall  be  taxed  for  city,  town  and  district  pur- 
poses, at  the  same  rates  and  by  the  same  officers  as  the  property  of  individuals 
within  such  city,  town  or  district"  §  10.  The  board  shall  "  consider,  treat  and 
assess  "  the  railroad  "  as  an  integral  part  of  a  complete,  continuous  and  operated 
line  of  railroad,  and  not  as  so  much  land  covered  by  the  right  of  way  merely,  nor 
as  so  many  miles  of  track  consisting  of  iron  rails,  ties  and  couplings."  §  11.  The 
president  or  other  managing  officer  of  every  railroad  corporation  shall,  upon  de- 
mand, state  in  writing,  under  oath,  to  every  county  assessor  where  the  road  runs, 
the  number  of  miles  of  road  in  the  county ;  also  the  number  of  miles  in  the  state ; 
also  the  value  of  all  rolling-stock  used  in  the  state ;  also  the  proportion  thereof  of 
that  county  based  on  the  total  number  of  miles,  except,  such  parts  of  the  rolling- 
stock  as  are  not  used  in  the  county.  The  valuation  thereof  by  the  company  is  not 
binding  on  the  assessor.  The  assessor  shall  assess  for  taxation  such  property,  real 
and  perspnal,  in  his  county,  including  a  proportion  of  the  rolling-stock  as  stated 
above.    L.  1893,  ch.  103. 

§961.  NEW  HAMPSHIRE:  1  Constitutional  provisions.— There  are 
none. 

Miscellaneous  corporations. —  Any  five  or  more  adults  may,  by  written 
articles  of  agreement,  form  a  corporation  for  any  lawful  business,  except  banking 
and  "the  construction  and  maintenance  of  a  railroad."  When  the  articles  are 
executed  and  recorded  with  the  town  clerk  and  the  secretary  of  state,  the  cor- 
porators become  a  body  corporate.  Gen.  Laws  1878,  ch.  153,  §  1.  The  certificate 
ghall  specify  (1)  the  object  of  the  corporation ;  (3)  the  place  of  business ;  (8)  "  the 
amount  of  capital  stock  to  be  paid  in."  §  3.  The  capital  stock  shall  be  not  less 
than  $1,000  nor  more  than  $1,000,000.  The  corporation  may  vary  the  amount 
within  those  limits,  and  also  the  number  of  shares,  at  a  meeting  called  for  the 
purpose.  Within  ten  days  after  increasing  or  diminishing  the  capital,  or  the  num- 
ber of  shares,  the  vote  must  be  recorded  with  the  town  clerk  and  with  the  secre- 
tary of  state.  §  4.  The  voluntary  dissolution  of  such  corporation  is  provided  for 
in  chapter  72,  Laws  1887. 

Railroad  corporations. —  Any  number  not  less  than  twenty-five,  a  majority 
of  whom  are  residents  of  the  state,  may  associate,  by  written  or  printed  articles  of 
agreement,  for  forming  a  railroad  corporation.  Laws  1883,  ch.  100,  §  1.  The 
articles  shall  state  (1)  the  corporate  name ;  (3)  the  termini  of  the  road,  and  its 
length  as  near  as  may  be ;  (3)  the  name  of  each  city,  town  and  county  into  which 
the  route  will  extend ;  (4)  the-  gauge ;  (5)  the  amount  of  capital  stock  (not  less 
than  $15,000  for  each  mile  when  the  gauge  is  more  than  three  feet,  nor  less  than 
|6,000  per  mile  where  the  gauge  is  three  feet  or  less,  to  be  divided  into  shares  of 
$100  each);  the  names  of  at  least  seven  persons  to  be  directors  until  others  are 
elected,  g  2.  Each  corporator  shall  subscribe  his  name  and  residence,  stating  the 
number  of  shares  he  will  take,  "but  no  subscriber  shall  be  bound  to  pay  beyond 
ten  per  cent,  of  the  amount  of  his  subscription  unless  the  corporation  is  estab- 
lished."   Id.     The  corporate  name  must  be  one  not  in  use  by  any  corporation  in 

'  The  acts  o£  the  legislature  down  to  ami  including  the  laws  of  1893  are  included  in  this  synopsis. 
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the  state,  and  can  only  be  changed  by  an  act  of  the  legislature.  §  3.  The  "  as- 
sociates "  may,  at  a  meeting  called  for  the  purpose,  reduce  the  capital  stock,  but 
not  below  the  limit  fixed  in  section  3,  and  the  par  value  of  a  share  shall  not  be  re- 
duced below  $100.  "  The  directors  shall  be  subscribers  to  the  articles  of  associa- 
tion and  a  majority  of  them  shall  be  inhabitants  of  this  state.  They  shall  appoint 
a  clerk  who  shall  be  an  inhabitant  of  this  state,  and  who  shall  be  sworn  to  the 
faithful  discharge  of  his  duties,  and  who  shall  record  the  doings  of  the  dii-ectors 
and  the  proceedings  of  the  association."  They  shall  also  appoint  a  treasurer,  who 
shall  give  a  bond.  The  clerk  and  treasurer  hold  oflSce  until  permanent  elections 
are  made  to  those  offices.  The  directors  fill  any  vacancy  in  these  offices,  or  in 
the  board,  which  occur  before  the  incorporation.  The  directors  shall  cause  a  copy 
of  the  articles,  and  a  plan  of  the  line,  to  be  filed  with  the  clerk  of  each  city  or 
town  into  which  the  road  will  run,  and  shall  publish  the  articles  in  a  county  paper. 
Id.  After  the  full  amount  of  capital  stock^as  been  subscribed  in  good  faith  by 
responsible  persons,  an  application  must  be  made  to  a  justice  of  the  supreme  court, 
who  shall,  if  it  appears  to  him  that  the  law  has  been  complied  with,  issue  a  cer- 
tificate stating  that  the  articles  are  properly  drawn.  §  4.  The  directors  shall 
then  record  the  articles,  and  all  the  certificates  connected  therewith,  with  the 
secretary  of  state,  who  shall  record  the  same  and  issue  a  certificate  of  incorpora- 
tion. §5.  The  directors  may  call  the  first  meeting  of  the  corporation  "at  such 
time  and  place  in  this  state  and  for  such  purposes  as  they  may  think  the  interests 
of  the  corporation  require."  A  notice  of  such  meeting  shall  be  sent  by  mail  to 
each  stockholder,  at  least  seven  days  prior  to  the  day  of  meeting.  At  the  first 
meeting  "or  any  adjournment  thereof  "  the  corporation  may  make  by-laws, 
choose  directors  "  and  all  necessary  officers  and  agents,  and  transact  any  other 
business  of  which  notice  has  been  given  in  the  notification  of  the  meeting."  §  6- 
"  When  the  corporation  has  been  duly  organized  as  herein  provided,  the  directors 
may  apply  by  petition  to  the  supreme  court  .  .  .  setting  forth  the  facts  re- 
lating to  the  establishment  and  organization  of  the  corporation,  its  termini,  and 
the  route  on  which  it  is  desired  that  said  railroad  shall  be  located,  to  determine 
whether  the  public  good  requires  the  laying  out  or  construction  of  such  railroad."^ 
The  court  shall  "  forthwith  give  such  notice  as  justice  may  require,  and,  if  no 
sufficient  objection  is  shown,  may  refer  said  petition  to  the  railroad  commissioners, 
or  to  three  referees  to  be  appointed  by  it  who  shall  give  notice,  hear  the  parties 
as  county  commissioners  are  required  to  do  in  cases  of  petitions  relating  to  high- 
ways referred  to  them,  at  which  hearing  any  person  whose  business  or  property 
may  be  affected  by  such  laying  out  and  construction  shall  be  heard."  §  7.  The 
commissioners  shall  report  to  the  court  whether,  in  their  opinion,  the  public  good 
requires  such  railroad.  §  8.  The  capital  stock  may  be  increased  from  time  to- 
time  at  special  meetings  for  the  purpose,  "  giving  to  existing  stockholders  the  right 
to  take  the  new  stock  in  proportion  to  their  old  stock  before  offering  the  same  to 
new  subscribers."  §  11.  The  capital  may  in  like  manner  be  diminished  "by  re- 
ducing the  stock  of  each  stockholder  pro  rata."  The  gauge  may  also  be  changed. 
A  certificate  of  any  change  in  the  capital  or  gauge  must  be  filed  with  the  secre- 
tary of  state.  Id.  If  at'  least  twenty  per  cent  of  the  original  capital  is  not  spent 
upon  the  road  within  four  years,  and  if  the  road  is  not  completed  and  open  for 
use  within  six  years,  the  corporate  powers  and  existence  shall  cease,"  except  as  to 
the  parts  ready  for  use.  §  12.  No  railroad  corporation  shall  enter  upon  any 
property  for  the  construction  of  its  road  until  at  least  twenty  per  cent  of  the  par 
value  of  each  share  of  the  capital  stock  has  been  actually  paid  in,  nor  commence 
running  its  trains  "until  its  paid-up  capital  stock  shall  be  equal  to  at  least  one- 
half  its  cost,  including  equipment"  §  IB.  Any  railroad  may  issue  stock  solely 
for  the  construction  and  equipment  of  a  branch,  or  extension,  the  location  of  such 
branch  or  extension  being  under  the  direction  of  the  court  and  the  commis- 
sioners :  "provided,  that  such  new  stock  shall  be  entitled  to  dividends  only  at  the 
same  rate  as  may  by  law  be  divided  on  the  stock  of  the  corporation  before  such 
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issue,  or  without  additional  capital  stock  if  its  indebtedness  is  not  tliereby  in- 
creased." §  14.  Within  one  year  after  the  completion  of  the  road,  a  map  and 
profile  thereof,  with  tables  of  grade,  etc.,  certified  by  the  engineers,  must  be  filed 
with  the  secretary  of  state.  §  16.  At  least  one  meeting  shall  be  held  each  year 
to  elect  such  number  of  directors  as  the  by-laws  may  prescribe,  and  such  meeting 
shall  be  held  at  such  time  and  place  within  the  state  as  the  by-laws  may  prescribe 
or  the  directors  may  determine.  Id.  One  company  may  by  contract  allow  another 
company  to  perform  all  the  transportation  of  passengers  and  freight  over  its  line. 
Any  railroad  corporation  may  lease  its  road  and  railroad  property  to  another  rail- 
road company,  upon  such  terms  and  for  such  time  as  may  be  agreed  upon  by  the 
directors  and  approved  by  "  two-thirds  of  all  the  votes  cast  on  that  subject  by  the 
stockholders  of  each  corporation,"  voting  at  the  meeting  held  for  the  purpose. 
And  any  two  or  more  such  companies  may  apply  to  the  supreme  court,  "  to  de- 
termine whether  the  public  good  will  be  promoted  by  the  union  of  said  corpora- 
tions, and,  if  said  court  shall  decide  that  the  public  good  will  be  promoted  by  a 
union  of  said  corporations,  they  may  unite  and  form  a  new  corporation,"  with  all 
the  rights  and  powers,  and  subject  to  all  the  liabilities,  of  the  corporation  forming 
the  union,  "  upon  such  terms  and  conditions,  and  with  such  guaranties,"  as  may 
be  agreed  upon  by  two-thirds  of  all  the  votes  cast  at  the  meeting  called  for  the 
purpose  of  considering  the  question.  The  rates  of  transportation  existing  August 
1,  1883,  shall  not  be  increased  on  any  part  of  the  line  leased  or  united,  and  any  de- 
crease in  the  operating  expenses  resulting  from  the  union  sliall  be  met  by  a  re- 
duction of  rates.  "  But  no  competing  railroads,  now  prohibited  by  law  from 
leasing  or  uniting,  shall  have  a  right  under  the  provisions  of  this  act  to 
unite  with  or  lease  each  other  unless  said  roads,  or  one  of  them,  has  hereto- 
fore leased  or  united  with  some  other  road  or  roads  for  the  purpose  of  form- 
ing a  continuous  line,  or  shall  hereafter,  or  at  the  time  of  such  lease  or  union, 
unite  with  or  lease  some  other  road  for  such  purpose."  Leases,  and  the  terms 
of  consolidation  under  this  act,  shall  be  filed  with  the  secretary  of  state; 
also  a  profile  and  map  of  the  route.  The  principal  place  of  business,  and 
principal  office  of  the  manager  of  a  company  formed  by  lease  or  consolidation, 
shall  be  within  the  state,  unless  otherwise  provided  by  the  legislature.  The  first 
meeting  of  the  new  corporation  shall  be  called  by  one  or  both  of  the  presidents  of 
the  uniting  corporations,  after  a  seven  days'  notice  in  a  county  paper.  The  legis- 
lature may  take  any  of  the  uniting  roads  according  to  the  provisions  of  their  sev- 
eral charters,  or  the  general  laws.  §  17.  "  Railroad  corporations  created  by  the 
laws  of  other  states,  operating  roads  within  this  state,  shall  have  the  same  rights 
for  the  purposes  of  operating,  leasing  or  unitmg  with  other  roads  as  if  created  by 
the  laws  of  this  state."  §  18.  "  Such  new  railroad  corpoi-ation  may,  if  legally 
necessary  to  perfect  such  union,  procure  the  assent  of  all  the  stockholders  of  the 
several  corporations  to  the  terms  of  union,  and  they  may  exchange  their  shares 
of  stock  in  the  former  corporation  for  shares  in  the  new  corporation  on  such 
terms  as  have  been  agreed  to  by  the  votes  of  the  corporations  as  aforesaid."  §  19. 
If  the  new  corporation  cannot  procure  such  consent,  "such  corporation  or  person 
holding  stock  may,  if  legally  necessary  to  perfect  such  union,  apply  to  the  su- 
preme court,  have  the  value  of  the  interest  of  such  stockholder  in  the  corporation, 
over  and  above  its  debts  and  liabilities,  appraised  by  said  court,"  etc.  Id.  "In 
like  manner  said  corporation  may,  if  legally  necessary,  procure  the  arrest  of  any 
bondholder  or  person  holding  a  lien  on  the  property  of  the  corporation,"  and  if 
the  corporation  and  the  bondholder  cannot  agree,  an  application  may  be  made  to 
the  court,  as  provided  in  section  19,  "if  legally  necessary."  §  30.  "On  payment 
or  tender  of  the  amount  of  such  appraisal,  with  interest  to  the  date  of  such  tender 
or  payment,  to  the  party  holding  such  stock,  bonds  or  lien,  the  interest  of  such 
holder  of  stock,  bonds  or  Hen  shall  cease."  §  21.  "  Said  corporation  may  issue 
new  stock  or  bonds,  and  sell  the  same  to  an  amount  sufficient  to  make  such  pajr- 
ment  or  tender,  and  such  bonds  may  be  secured  by  mortgage  on  its  road,  if  the 
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corporation  shall  so  vota"  §  32.  "  Said  corporation  may  fix  the  amount  of  its 
capital  stock,  and  bring  the  stock  of  the  uniting  corporations  to  a  common  basis, 
but  the  capital  stock  of  said  newj  corporation  shall  not  exceed  the  aggregate  cap- 
ital stock  of  such  corporations  actually  issued  and  paid  for  at  par  at  the  time  of 
such  union,  or  that  may  be  issued  and  paid  for  at  par  for  the  construction  of 
,  branches  or  extension  under  section  14  of  this  act."  g  33.  "No  dividend  shall  be 
made  by  such  united  corporation  to  any  greater  amount  in  the  aggregate  than 
such  separate  corporations  are  allowed  by  law  to  make  at  the  date  of  such  union." 
§  24.  "  Any  railroad  corporation  organized  or  united  under  the  provisions  of  this 
act  may  issue  its  bonds  for  the  purpose  of  constructing,  completing,  improving 
or  equipping  its  road,  and  for  the  purpose  of  liquidating  the  indebtedness  of  the 
corporation,  to  an  amount  not  exceeding  its  capital  stock  actually  paid  in  at  the 
date  of  such  issue,  and  may  mortgage  its  road  to  secure  the  same  if  the  corpora- 
tion shall  so  vote."  §25.  Chapter  5  of  the  Laws  of  1889,  entitled  "An  act 
amending  chapter  100  of  the  Laws  of  1883,  and  authorizing  certain  railroad  cor- 
porations to  form  corporate  unions  and  to  make  contracts  of  lease,"  provides  in 
detail  for  settling  the  rights  of  dissenting  storfiholders  in  all  uniting  companies, 
upon  a  petition  of  the  corporation  to  a  justice  of  the  supreme  court  Said  act 
provides  in  full  for  the  consolidation  of  certain  specified  roads,  and  for  the  lease, 
purchase  and  business  contracts  of  certain  other  roads,  regulating  the  rights  and 
liabilities  of  the  specified  corporations  making  such  agreements  and  of  the  stock- 
holders in  such  corporations,  and  prescribing  the  method  of  organizing  the  partic- 
ular corporations  named  in  the  act  formed  by  lease,  purchase  or  consolidation, 
limiting  the  amount  of  their  capital  stock,  etc.,  etc.  This  act  contains  the  follow- 
ing provision :  "  No  existing  right  of  railroad  corporations  to  lease  or  unite  with 
other  railroad  corporations  shall  be  impaired  by  this  act,  and  such  corporations 
and  their  stockholders  shall  have  all  the  rights  and  remedies  given  by  this  act" 
^  16,  ch.  5,  Laws  1889.  The  directors  of  railroad  corporations  shall  establish  just 
and  reasonable  rates  of  transportation,  and  lines  authorized  by  law  to  connect 
with  each  other  shall  furnish  at  reasonable  rates  proper  means  of  transportation 
for  the  cars,  passengers  and  freight  of  any  connecting  line.  Laws  1883,  ch.  100, 
§  26.  The  "  long  and  short  haul "  abuse  is  prohibited.  §  37.  For  violation  of  any 
provision  of  this  act  a  corporation  shall,  in  addition  to  liability  for  all  damages 
caused  by  such  violation,  be  liable  for  each  offense  in  a  penalty  of  $-500.  §  38. 
"Corporations  established  by  law  for  the  construction  and  maintenance  of  rail- 
roads have  the  general  powers  given  by  law  to  other  corporations,  and  those 
granted  by  their  charters  so  far  as  they  have  not  been  subsequently  changed  by 
law."  Gen.  Laws  1878,  ch.  158,  §  1.  "Any  railroad  corporation  may  purchase, 
hold  and  convey  real  estate  lying  near  to  or  adjoining  their  road,  not  exceeding  in 
value  five  per  cent,  of  its  capital  stock."  §  3.  "No  railroad  corporation  shall  be 
exonerated  from  the  payment  of  any  bond  or  obligation  issued  by  the  directors- 
in  pursuance  of  authority  given  at  any  legal  meeting,  by  reason  of  any  discount 
made  to  the  purchaser  thereof  in  accordance  with  the  unanimous  vote  of  the  cor- 
poration." §  4.  Exact  accounts  of  receipts  and  expenditures  shall  be  kept  by  the 
company,  "  and  in  every  year  when  its  net  receipts  exceed  the  average  of  ten  per 
cent,  on  its  expenditures  from  the  commencement  of  its  operations,  the  excess 
shall  be  paid  into  the  treasury  of  the  state,  until  otherwise  directed  by  the  legis- 
lature." §  5.  If  the  treasurer  does  not  reside  in  the  state  and  keep  his  office 
therein,  an  assistant  treasurer  shall  be  appointed  to  reside  in  the  state  and  keep  an 
office  at  the  principal  place  of  business  therein.  All  dividends  due  to  the  resident 
stockholders  of  any  railroad  wholly  or  partly  within  the  state  shall  be  payable  at 
the  office  of  the  treasurer  or  assistant  treasurer  in  the  state,  "  unless  otherwise  re- 
quested by  them."  Attachments  of  stock  shall  be  made  by  leaving  copies  at  the 
same  office,  and  transfers  shall  be  filed  there,  "and  such  attachments  and  trans- 
fers shall  have  priority  according  to  pi'iority  of  filing  in  the  office  of  either  of  said 
officers."    §  6.    The  provisions  of  the  preceding  section  do  not  apply  to  a  foreign 
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corporation  owning  and  operating  a  portion  of  its  road  in  the  state,  unless  that 
portion  of  its  road  in  this  state  is  represented  by  capital  stoclc  made  and  issued 
"under  the  authority  of  this  state."  S  7.  "No  raih-oad  corporation  shall  in- 
crease the  amount  of  its  capital  stock  without  the  consent  of  the  legislature 
first  had  and  obtained,  and  any  officer  thereof  who  shall  aid  and  abet  therein 
shall  bo  punished  by  fine  not  exceeding  twenty  thousand  dollars,  and  by  impris- 
onment not  exceeding  two  years."  §8.  "No  certificate  of  shares  in  the  capital 
stock  of  any  railroad  corporation  shall  be  issued  after  the  number  of  shares 
specifically  limited  in  and  by  the  charter  of  such  railroad  shall  have  been  issued 
at  the  par  value  thereof,  limited  in  said  charter,  unless  such  issue,  beyond  the' 
number  so  limited,  shall  have  been  authorized  by  enactment  of  the  legislature,, 
subsequent  to  the  charter  and  previous  to  such  issue;  and  all  provisions  con-- 
tained  in  railroad  charters  authorizing  an  increase  Of  the  capital  stock  of  said' 
railroads,  respectively,  beyond  the  number  of  shai-es  specifically  limited  therein, 
shall  be  void  and  of  no  effect  as  to  any  increase  of  capital  hereafter  made."' 
§  9.  Any  officer  issuing  a  certificate  contrary  to  the  provisions  of  the  preceding 
section  shall  be  imprisoned  not  exceeding  one  year,  and  fined  not  exceeding  $500. 
or  be  imprisoned  not  exceeding  three  years,  and  such  certificate  so  issued  shall  be- 
void.  §  10.  Rival  and  competing  domestic  eompanies  shall  not  consolidate  their 
lines  within  or  without  the  state,  and  no  such  railroad  corporation  shall,  in  any- 
manner,  manage  or  control  the  business  or  earnings  of  any  part  of  any  such- 
competing  or  rival  line,  except  in  accordance  with  some  "  lease,  contract  or  ar- 
rangement" authorized  by  the  legislature  and  approved  by  the  governor  and' 
council.  §  11.  Any  officer  or  agent  who  shall  violate  the  preceding  section  shair 
be  subject  to  a  fine  or  liability  not  exceeding  $500  for  each  ofl'ense.  And  upon 
the  application  of  any  citizen,  an  injunction  shall  be  issued  to  restrain,  under' 
heavy  penalties,  any  officer  or  agent  from  violating  any  provision  of  said  section.. 
§12.  "  The  two  preceding  sections  shall  apply  solely  to  the  operation  and  con- 
trol of  any  roads  by  rival  lines,  or  parts  thereof,  and  not  to  contracts  or  leases  for  ' 
the  running  and  operation  of  any  road  constructed  as  an  extension  or  continua- 
tion of  a  separate  and  independent  line,  or  as  parts  and  parcels  of  the  same,  or  ta- 
any  side  brSnches  tributary  or  secondary  to  such  line,  all  which  are  specially  ex- 
empted from  the  provisions  of  said  sections."  §  13.  *^  No  sale,  lease,  mortgage 
or  contract  for  the  use  of  any  railroad  shall  be  valid  unless  it  shall  be  in  writing,, 
filed  in  the  office  of  the  secretary  of  state,  and  authorized  by  the  legislature."  Ch- 
159,  §  3.  All  records,  accounts  and  papers  are  subject  to  Inspection  by  the  legisla- 
ture and  the  railroad  commissioners.  §6.  An  annual  report  of  the  corporate 
"  acts  and  doings,  receipts  and  expenditures  must  be  made  to  the  governor  and 
council."  §  7.  "  "When  the  net  income  of  any  railroad  shall  exceed  ten  per  cent 
upon  its  stock,  the  legislature  may  alter  and  revise  the  rates  of  toll  for  freight 
and  passengers  as  they  may  deem  just."  §  9.  If  the  proprietors  of  any  railroad 
shall  violate  the  provisions  of  any  statute,  for  which  violation  no  punishment  is 
provided,  they  may  be  fined  not  exceeding  $1,000  for  each  offense,  and  shall  also 
be  liable  for  damages  to  any  person  injured.  §  10.  Any  officer  or  agent  know- 
ingly violating  the  provisions  of  any  statute  when  no  remedy  is  provided  may  be 
fined  for  each  offense  not  more  than  $100.  §  11.  "  No  title  to  any  real  estate 
or  interest  therein  shall  be  acquired  by  or  against  the  proprietors  of  any  railroad 
by  any  adverse  possession,  however  exclusive  or  long  continued."  Ch.  160, 
§  25.  The  legislature  "  or  others  by  its  authority  "  prescribes  the  terms  on  which 
one  railroad  shall  transport  the  cars,  passengers  and  freight  of  a  connecting  linr. 
Ch.  164,  g  1.  "  No  contract  between  two  or  more  railroad  corporations  for  the  use 
of  their  roads  shall  be  legal  and  binding  for  a  longer  time  than  five  years,  nor 
ualeas  sanctioned  in  writing  by  the  railroad  commissioners  and  approved  by  the 
governor  and  council."  §10.  "The  trustees  to  whom  any  railroad  has  been  as- 
signed or  conveyed  in  mortgage  for  the  benefit  of  creditors  shall  call  a  meeting 
of  the  creditors  whose  claims  are  secured  by  such  mortgage,  once  a  year,"  to  be 
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held  near  the  railroad.  Notice  shall  be  published  in  two  daily  papers  of  Boston, 
and  in  one  paper  in  each  county  in  which  the  railroad  is  located.  Ch.  165,  §  1. 
If  the  trustees,  on  the  application  of  the  creditors  to  the  amount  of  one-third  of  the 
sum  secured,  do  not  call  the  meeting  within  fourteen  days,  five  or  more  of  the  cred- 
itors holding  one-third  of  the  claims  may  call  the  meeting.  §  2.  At  such  meeting 
the  trustees  must  make  a  report  like  a  directors'  report  to  stockholders.  §  3.  At 
any  such  meeting  the  creditors  may  elect  from  three  to  five  trustees,  being  cred- 
itors, and  a  majority  of  them  being  residents  of  the  state.  Each  creditor  has  one 
vote  for  every  hundred  dollars  of  his  debt,  and  may  vote  by  proxy.  §  4.  A  board 
of  railroad  commissioners  shall,  by  one  of  their  number,  examine  into  the  af- 
fairs of  all  railroads  at  least  once  a  year,  and  report  to  the  secretary  of  state  all 
the  acts  and  doings  of  every  railroad ;  also  whether  they  are  proceeding  according 
to  law  in  the  conduct  of  their  business.  Ch.  157,  g§  7,  8,  and  ch.  101,  L.  1883,  §  4 
The  annual  expenses  of  the  board,  including  the  salaries  of  members  and  the  ex- 
pense of  an  accountant,  shall  be  borne  by  the  several  railroads  in  proportion  to 
their  gross  receipts,  and  shall  be  apportioned  by  the  board  of  equalization,  the  same 
to  be  collected  in  the  manner  provided  by  law  for  the  collection  of  taxes  on  rail- 
roads. L.  1883,  ch.  101,  §  3.  The  commissioners  shall  have  general  supervision 
of  aU  railroads.  It  shall  be  the  duty  of  the  board  to  fix  the  maximum  rates  for 
all  railroads,  and  to  change  the  same  as  the  public  good  may  require.  Am'd  Laws 
1893,  ch.  5,  §  4.  Every  railroad  corporation  shall,  whenever  requested,  furnish  to 
the  board  any  information  concerning  the  condition  and  management  of  the  road, 
"and  particularly  copies  of  all  leases,  contracts,  agreements  for  transportation 
with  express  companies,  or  otherwise  to  which  it  is  a  party."  §  9.  The  board 
shall,  from  time  to  time,  examine  the  books  and  accounts  of  the  company,  and  fix 
the  times  for  publishing  statements  of  the  doings  and  condition  of  the  road.  §  11. 
Upon  the  application  of  a  director,  or  of  the  owner  or  owners  of  one-fiftieth  of 
the  paid-in  capital  stock,  or  of  the  owner  of  bonds  or  other  evidences  of  debt 
equal  in  amount  to  one-fiftieth  of  the  paid-in  stock,  the  board  shall  examine  the 
financial  condition  of  the  company  and  publish  a  statement  of  the  same  in  a  daily 
paper  of  Concord,  g  12.  The  board  shall  at  all  times  have  access  to  the  list  of 
stockhpldei's,  and  may  cause  the  same  to  be  copied  for  the  use  of  the  bfiard  or  of 
stockholders.  §13.  For  refusal  to  exhibit  its  books,  or  to  keep  accounts  in  the 
manner  prescribed  by  the  board,  or  for  neglect  to  comply  with  the  lawful  di- 
rections of  the  board,  every  railroad  company  shall  forfeit  for  each  offense  a  sum 
not  exceeding  $1,000.  §  14,  The  board  shall  prescribe  the  form  for  the  annual  re- 
turns which  the  directors  are  required  to  make  to  the  boai'd.  The  form  may  con- 
form to  that  required  by  the  interstate  commerce  commission,  if  one  month's 
notice  of  the  proposed  change  is  given  to  the  corporation.  §  16,  Am'd  Laws  of  1889. 
oh.  48. 

The  conditional  sale  of  rolling  stock  and  equipment  is  provided  for.  The  con- 
tract must  be  recorded  with  the  secretary  of  state.     Laws  1893,  ch.  25. 

Railroad  and  steamboat  companies  shall  submit  to  quarantine  regulations. 
Laws  1893,  ch.  30. 

General  provisions. —  At  least  one  director  in  every  domestic  corporation, 
having  stockholders  resident  in  the  state,  must  be  an  actual  inhabitant  of  the  state. 
Every  corporation  may  have  "perpetual  succession"  unless  incorporated  for  a 
limited  terra.  Gen.  Laws,  ch.  147,  §  3.  By-laws  not  repugnant  to  the  laws  of  the 
state  may  provide  for  the  election  and  removal  of  members ;  pi-escribe  the  times 
and  places  of  meetings,  and  the  manner  of  calling  and  conducting  them;  and 
may  regulate  the  number  of  oSicers,  their  powers  and  duties,  the  mode  of  choosing 
them,  and  their  term  of  ofiice.  §  4  Corporations  may  make  only  the  contracts 
necessary  for  the  transaction  of  their  business,  and  shall  not  be  capable  of  bind- 
ing themselves  as  sureties  or  guarantors.  §  5.  They  may  purchase,  hold  and 
convey  only  the  real  and  personal  estate  necessary  for  their  authorized  business, 
"  not  exceeding  the  amount  authorized  by  their  charter  or  by  statute."    §  6.    The 

1778 

Digitized  by  Microsoft® 


OH.  LVI.J  HEW    HAMPSHIRE.  [§961. 

debts  due  the  corporation  may  be  secured  by  mortgage,  pledge  or  attachment  of 
any  property,  real  or  personal.  But  property  acquired  by  reason  of  such  mort- 
gage, pledge  or  attachment  shall  not  be  held  for  more  than  two  years.  §  7.  A 
clerk  must  be  appointed,  and  he  shall  be  and  continue  a  resident  of  the  state  and 
keep  his  office  in  the  state.  §  8.  All  records  and  files  in  the  office  of  the  clerk 
shall  be  open  to  the  inspection  of  stockholders,  and  of  creditors  whose  demands 
are  due  and  unpaid,  and  of  their  attorneys.  §  10.  All  accounts  and  minutes  kept 
by  any  officer,  "  all  records  of  certificates  and  transfers  of  shares,  all  original  cer- 
tificates and  transfers  on  file,  and  original  papers  and  evidences  of  debts  due  to 
such  corporation,"  may  be  inspected  by  any  stockholder,  and  by  every  ere  litor 
whose  demand  is  due  and  unpaid,  "so  far  as  they  have  any  relation  to  the  claim 
of  such  creditor."  g  11.  The  clerk,  or  any  other  officer  or  agent,  must  furnish, 
on  demand,  and  on  payment  of  the  fee  allowed  to  clerks  of  court  for  such  serv- 
ices, to  any  stockholder,  or  to  any  such  creditor,  a  certified  copy  of  any  vote, 
record  or  account,  and  of  any  original  paper  which  such  party  is  entitled  to  in- 
spect §  13.  Any  officer  who  shall  fail  for  seven  days  to  comply  with  a  lawful 
demand  for  such  certified  copy  shall  forfeit  for  such  offense  a  sum  not  exceeding 
$1,000,  to  be  paid  to  the  party  aggrieved.  §  13.  If  there  is  a  failure  to  hold  the 
annual  meeting,  or  if  for  any  reason  a  meeting  cannot  otherwise  be  lawfully 
called,  a  justice  of  the  peace  shall,  upon  the  written  application  of  the  owners  of 
one-twentieth  of  the  stock  or  property,  issue  to  one  of  the  applicants  a  warrant  to 
call  a  meeting.  §§  15,  1'6.  Any  corporation  whose  power  may  in  any  manner 
expire  shall  continue  a  body  corporate  for  three  years  tor  the  purpose  of  closing 
up  its  affairs.  §  17.  The  legislature  may  at  any  time  alter,  amend  or  repeal  a 
charter,  "  or  modify  or  annul  the  powers  of  any  corporation,"  whenever  the  pub- 
lic good  requires.  But  the  existing  liability  of  the  corporation  or  officers  shall 
not  be  impaired  thereby.    §  18. 

The  following  provisions  apply  to  all  dividend-paying  corporations :  Corpora- 
tions shall  be  organized  within  three  years  from  the  passage  of  the  act  of  incor- 
poration. Ch.  148,  §§  1,  3.  The  business  of  the  corporation  shall  be  managed  by 
the  directors,  "  subject  to  the  by-laws  and  votes  of  the  corporation,"  and  by  offi- 
cers appointed  by  the  directors  or  the  corporation.  S  3-  There  shall  be  at  least 
three  directors,  unless  o^therwise  provided  in  the  charter,  one  of  whom  shall  be 
elected  president  by  the  directors  or  the  corporation,  as  the  charter  or  by-laws 
may  prescribe.  §  4.  The  amount  of  capital  stock  "  shall  be  fixed  and  limited  by 
the  corporation  at  its  first  meeting,  and  the  number  and  amount  of  shares."  g  5. 
At  any  meeting  called  for  the  purpose,  the  corporation  "  may  increase  or  reduce 
its  capital  stock  and  the  number  of  shares  therein,  but  the  capital  stock  when  so 
increased  shall  not  exceed  the  amount  authorized  by  law."  §  6.  The  corpora- 
tion, "  by  the  unanimous  vote  of  all  the  shares  represented  at  any  meeting  called 
for  that  purpose,  or  by  the  written  consent  of  all  the  stockholdei-s  "  filed  with  the 
clerk,  may  increase  or  diminish  the  number  of  shares,  but  the  capital  stock  shall 
not  be  increased  or  diminished  at  the  same  time,  and  the  par  value  of  the  shares 
shall  not  be  fixed  below  $50.  §  7.  Shares  shall  not  be  disposed  of  at  less  than 
par  value,  except  at  auction  sales  to  collect  assessments,  g  8.  Only  certificates 
for  full-paid  stock  shall  be  issued,  unless  the  amount  actually  paid  is  stated  in  the 
certificate.  §  9.  A  record  of  the  names  and  residences  of  the  stockholders,  and 
the  number  of  shares  owned  by  each,  must  be  kept.  §  10.  The.  delivery  of  a 
stock  certificate  to  a  bona  fide  purchaser  or  pledgee  for  value,  with  a  written 
transfer  of  the  same,  or  a  written  power  of  attorney  to  sell,  assign  and  transfer 
the  same,  signed  by  the  owner,  shall  transfer  the  title  as  against  all  parties ;  but 
such  transfer  shall  not  affect  the  right  of  the  corporation  to  treat  the  holder  of 
record  as  the  holder  in  fact  until  the  transfer  is  recorded  or  a  new  certificate 
issued.  §  18,  Am'd  L.  1887,  oh.  16.  The  free  transfer  of  shares  shall  not  be  re- 
stricted by  the  by-laws.  §  13.  The  corporation  may,  at  the  first  meeting,  or  any 
meeting  called  for  the  purpose,  assess  upon  each  share  such  sums  as  they  think 
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best,  not  exceeding  in  all  "the  amount  at  which  the  shares  were  originally  lim- 
ited." Or  such  assessments  may  be  made  by  the  directors.  §  15,  Except  in 
banks  whose  charters  make  other  provision  each  share  has  one  vote,  but  no  stock- 
holder shall  vote  more  than  one-eighth  of  the  whole  number  of  shares.  §  18.  A 
stockholder  who  is  challenged  must  swear  that  he  is  a  bona  fide  owner  of  the 
shares  claimed  by  him.  §  19.  Any  one  holding  stock  as  executor,  etc.,  or  any 
person  who  has  pledged  his  stock  as  collateral  security,  may  vote  as  a  stockholder. 
§  20.  Except  in  railroad  corporations,  any  stockholder  may  vote  by  proxy.-  But 
no  stockholder  shall  be  proxy  for  another  stockholder,  and  no  person  shall  act  as 
proxy  for  more  than  one  stockholder,  g  31.  Proxies  are  good  only  for  one  meeting, 
which  shall  be  named  therein.  §  22.  No  shares  on  which  assessments  are  due 
and  payable  shall  be  voted.  §  23.  In  railroad  corporations,  proxies  are  allowed 
only  in  case  of  women  stockholders,  and  those  who  are  unable  to  attend  the  meet- 
ing by  reason  of  sickness,  infirmity  or  old  age.  Such  proxies  must  have  affixed  an 
affidavit  stating  the  cause  of  non-attendance.  At  such  meetings  no  proxy  shall 
vote  on  shares  exceeding  in  par  value  $5,000,  including  his  own  shares,  if  he  is  a 
stockholder.  §  24.  A  stockholder  can  be  represented  by  only  one  proxy  at  the 
same  meeting.  Id.  The  penalty  for  fraudulently  voting,  or  fraudulently  receiv- 
ing or  procuring  the  transfer  of  stock  for  the  purpose  of  voting  thereon,  or  for 
directly  or  indirectly  soliciting  "any  proxy  for  any  other  person  to  vote  upon," 
is  imprisonment  not  exceeding  one  year,  or  a  fine  of  $500,  or  both.  §  25.  "No 
dividend  shall  be  made,  and  no  part  of  the  capital  stock  shall  be  withdrawn  or 
refunded,  to  any  of  the  stockholders,  where  the  property  of  the  corporation  is  in- 
sufficient, or  will  be  thereby  rendered  insufficient,  for  the  payment  of  all  its 
debts."  Ch.  149,  §  3.  Excepting  banks  and  insurance  companies,  corporations 
shall  not  contract  debts  or  incur  liabilities  "exceeding  one-half  of  its  capital 
stock  then  actually  paid  in  and  unimpaired,  and  of  its  other  property  and 
assets."  g  4.  No  loan  shall  be  made  by  any  corporation,  excepting  banks,  to 
any  stockholder  therein.  §  2.  If  any  corporation  violates  any  o,f  the  three  pre- 
ceding sections,  the  directors  not  dissenting  shall  be  individually  liable  to  the 
amount  of  such  loan,  dividend  or  sum  refunded  or  withdrawn  or  of  the  ex- 
cess of  debts  and  liabilities  above  half  the  capital  stock  paid  in  and  of  the 
other  property  and  assets,  for  all  the  debts  and  contracts  of  the  corporation 
then  existing  or  contracted  while  they  respectively  remain  in  offica  g  5.  Any 
stockholder  receiving  any  loan  or  dividend  made  in  violation  of  sections  3  and 
4  shall,  "  to  the  amount  by  him  received,  be  individually  liable  for  all  the  debts 
of  the  corporation  then  existing  or  afterward  contracted,  until  the  same  is  re- 
paid, or  paid  to  the  creditors  of  the  corporation."  §  7.  Stockholders,  except 
in  banks  and  railroads,  "  shall  be  liable  for  all  debts  and  contracts  of  the  corpora- 
tion until  the  -whole  amount  of  the  capital  fixed  and  limited  by  such  corporation 
shall  have  been  paid  in,"  and  a  certificate  to  that  efi'ect,  under  oath,  signed  by  the 
treasurer  and  a  majority  of  the  directors,  has  been  filed  with  the  clerk  of  the  city 
or  town  in  which  is  situated  the  principal  place  of  business.  " Stockholders  in 
railroads  shall  be  liable  only  to  the  amount  of  the  par  value  of  their  stock  therein 
and  not  otherwise."  This  section  applies  to  the  stockholders  of  "  loan  and  trust  com- 
panies and  all  other  corporations  except  banks,  empowered  to  do  a  banking  busi- 
ness." §  8,  Am'd  Laws  1889,  ch.  63.  "No  vote  or  obligation  given  by  any  stock- 
holder, whether  secured  by  pledge  or  otherwise,  shall  be  considered  as  payment  ■ 
of  any  part  of  the  capital  stock."  §  9.  If  there  is  no  place  of  business  in  the 
state,  files  and  records  required  to  be  kept  by  the  town  clerk  shall  be  kept  in  the 
office  of  the  secretary  of  state,  g  10,  Am'd  Laws  1889,  ch.  14.  All  corporations, 
except  i-ailroad  and  banking  companies,  shall  annually  in  the  month  of  May  make 
a  return  to  the  town  clerk  and  the  secretary  of  state  of  the  assessments  voted  and 
paid  in,  the  debts  due  to  and  from  the  company,  and  the  value  of  all  the  corpo- 
rate property  and  assets.  Failure  so  to  do  renders  the  treasurer  and  directors 
"  individually  liable  for  all  the  debts  and  contracts  of  the  corporation  then  exist- 

1780 

Digitized  by  Microsoft® 


CH.  LVt.]  NEW   HAMPSHIKB.  [§  961. 

ing  or  which  shall  be  contracted  until  such  return  is  made."  §  11.  No  person 
holding  stock  as  executor,  etc.,  or  as  collateral  security,  shall  thereby  be  person- 
ally liable  as  a  stockholdei',  but  the  pledgor  is  liable,  and  the  funds  in  the  hands 
of  an  executor,  etc.,  are  liable.  §  13.  All  officers  signing  a  false  certificate,  re- 
turn (jr  notice  shall  be  "  individually  liable  for  all  the  debts  of  the  corporation 
contracted  while  they  were  in  office."  §  14.  Any  stockholder  who  has  volun- 
tarily paid  any  corporate  liability,  after  demand  for  payment  thereof,  which  he 
was  legally  bound  to  pay,  may  recover  from  the  other  stockholders  by  a  suit  in 
equity;  "but  no  director,  officer  or  stockholder  who  advised  or  consented  to  any 
act  in  violation  of  the  provisions  of  this  chapter  shall  recover  against  any  stock- 
holder who  did  not  advise  or  consent  thereto."  §  15.  The  treasurer  of  railroad 
corporations,  and  the  clerk  of  other  corporations,  except  banks,  shall  annually  in 
May,  until  the  capital  is  paid  in  and  a  certificate  to  that  efifect  filed,  cause  to  be 
filed  with  the  town  or  city  clerk  a  list  of  the  names  and  residences  of  stockliold- 
ei's ;  and  any  person  whose  name  is  on  such  list  is  deemed  a  stockholder  until  he 
files  with  such  town  clerk  a  certificate  of  transfer,  signed  by  the  treasurer  or 
clerk  of  the  corporation.  g§  16,  17.  For  neglect  to  make  the  annual  return  in 
May,  any  ti'easurer  or  clerk  shall  forfeit,  to  any  person  who  will  sue,  a  sum  of  $50 
for  every  such  neglect ;  and  for  wilful  omission  to  return  such  list,  or  to  deliver 
such  certificate  to  any  stockholder,  with  intent  to  delay  or  defraud  any  stock- 
holder or  creditor,  he  shall  be  fined  not  more  than  |5,000,  or  be  imprisoned  not 
more  than  three  years,  or  be  both  fined  and  imprisoned.  g§  18, 19.  The  directors 
and  treasurer  of  all  corporations,  except  banks,  in  default  of  filing  with  the  town 
clerk,  within  thirty  days  after  the  capital  stock  is  fully  paid  in,  a  certificate  de- 
claring such  payment,  ^re  "liable  for  all  the  debts  of  the  corporation  contracted 
after  the  expiration  of  said  thirty  days  and  before  such  certificate  shall  be  made 
and  recorded."  S  30.  Any  officer  who  shall  have  paid  any  liability  imposed 
upon  him  by  this  chapter  may  recover  tlie  amount  so  paid  from  the  company, 
but  has  no  claim  therefor  against  individual  stockholders.  §  21.  Tlie  only  way 
to  enforce  "  the  payment  of  a  debt  of  a  corporation  against  the  individual  stock- 
holders thereof  "  is  by  a  bill  in  equity.  Ch.  150,  §  1.  If  any  officer  whose  duty  it 
is  to  call  a  meeting  shall  refuse  or  unreasonably  neglect  to  call  a  meeting  to  pro- 
vide for  the  payment  of  a  corporate  debt  which  has  been  demanded,  he  shall  for- 
feit $1,000,  to  be  paid  to  the  person  injured.  g§  3,  4  Chapter  54,  Laws  1879,  pro- 
vides that  the  question  of  cumulative  voting  shall  be  submitted  to  the  people  at 
the  November  election  in  1880,  but  the  later  session  laws  contain  no  further  ref- 
erence to  the  subject  The  supreme  court  may  dissolve  any  corporation,  or  decree 
such  relief  as  may  be  just,  upon  petition  of  one-fourth  in  interest  of  the  stock- 
holders. Laws  1891,  ch.  46.  All  foreign  manufacturing  corporations,  doing 
business  in  the  state,  shall  have  the  power  to  "acquire,  purchase,  hold  or  convey 
real  estate  and  other  property."    Laws  1889,  ch.  101. 

For  the  laws  governing  foreign  insurance  companies  see  Gen.  Laws,  ch.  174, 
and  Laws  1891,  ch.  54. 

Taxation.— No  private  act  of  incorporation,  "hereinafter  described  and  as- 
sessed," shall  have  the  force  of  law  untiUhe  corporators  shall  have  paid  into 
the  state  treasury  the  following  sums,  to  wit:  "On  every  act  incorporating, 
chartering  or  renewing  the  corporate  powers  of  any  bank  except  savings  banks," 
one  dollar  per  thousand  on  the  largest  amount  of  capital  authorized,  and  on 
"every  supplement  thereto,  except  such  as  pi-ovide  for  an  increase  of  capital," 
twenty-five  dollars;  on  every  act  "incorporating,  chartering  or  renewing  the 
corporate  powers  of "  any  savings  bank,  one  hundred  dollars,  and  "  for  every 
supplement  thereto,"  twenty-five  dollars;  on  every  act  "incorporating,  charter- 
ing or  renewing  the  corporate  powers  of"  any  railroad  or  insurance  company, 
fifty  cents  per  thousand  on  the  largest  amount  of  capital  authorized  in  said 
act  so  incorporating,  chartering,  renewing  or  extending  the  powers  of  any 
Buch  corporation,  and   "for    every  supplement    thereto,  except    such  as    pro- 
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vide  for  an  increase  df  capital,"  twenty-five  dollars ;  on  every  act  "  incorporat- 
ing, chartering  or  renewing  the  corporate  powers  of  "  any  other  company  which 
has  for  its  object  a  division  of  profits,  fifty  dollars,  and  twenty-five  dollars  for 
every  supplement .  Gen.  Laws,  ch.  13,  g  5.  Railroad  realty  not  used  for  the  or- 
dinary purpose  of  operating  the  roads,  and  all  real  estate  so  used  for  which  no 
part  of  the  capital  stock  was  expended,  "  shall  be  appraised  and  taxed  as  real  es- 
tate." Ch.  53,  §  5.  The  real  estate  of  mining  companies  is  taxed  as  realty  until  a 
dividend  can  be  declared  from  the  profits  of  the  business.  §  3.  Personal  property 
liable  to  taxation  includes  stock  in  domestic  corporations,  except  manufacturing 
and  railroad  corporations ;  stock  in  foreign  corporations,  owned  by  residents  of  the 
state,  if  the  same  is  not  taxed  to  the  owners  by  the  towns  where  the  corporation 
is  located;  the  surplus  capital  on  hand  of  banking  institutions.  §6.  "No  statute 
provisions  shall  be  so  construed  as  to  subject  any  stock  to  double  taxation."  §  8. 
Stock,  except  in  manufacturing  and  railroad  corporations,  though  pledged,  mort- 
gaged or  assigned  as  security,  is  taxed  to  the  general  owner  where  he  resides,  if  in 
the  state,  otherwise  to  the  corporation  at  its  principal  office  in  the  state.  Ch.  54, 
§  5.  Stock  in  banks  is  taxed  to  a  resident  owner  where  he  resides ;  to  a  non-resi- 
dent owner  where  the  bank  is  located.  §  7.  Unless  other  provision  is  made,  cor- 
porate property  is  taxed  "  to  the  corporation  by  its  corporate  name  in  the  town  in 
which  it  is  located."  §  8.  For  false  returns  the  tax  is  increased  four-fold.  Ch.  55, 
§  5.  A  principal  officer  of  every  corporation  shall  furnish  an  account  of  all  shares 
and  deposits  owned  by  any  inhabitant  of  a  town,  upon  the  request  of  a  selectman 
of  that  town,  g  15.  For  wilful  neglect  so  to  do,  the  officer  shall  be  fined  not  more 
than  $400.  §  16.  Persons  transferring  stock  to  avoid  taxation,  or  making  deposits 
under  fictitious  or  false  names,  or  false  residences,  for  such  purpose,  are  punished 
by  a  fine  of  not  more  than  $1,000.  §  17.  Corporate  property  is  sold  for  taxes  the 
same  as  that  of  individuals.  Ch.  58,  g  IS.  Railroads  are  taxed  by  a  state  board  of 
equalization.  Ch.  61.  Every  railroad  corporation  in  the  state,  not  exempted  from 
taxation,  shall  pay  an  annual  tax  upon  the  actual  value  of  the  road,  rolling  stock 
and  equipments,  as  near  as  maybe  in  proportion  to  the  taxation  of  other  property 
in  all  the  cities  and  towns.  "  But  any  portion  of  evei'y  railroad  which  has  not 
been  completed  and  opened  for  use  for  the  period  of  ten  years  from  the  15th  day 
of  September  in  each  year,  preceding  the  time  when  such  tax  is  assessed,  shall  be 
exempt  from  taxation."  Ch.  62,  §  1,  Am'd  Laws  1881,  ch.  53  and  ch.  75.  The  state 
board  shall  determine  the  value  of  railroad  property  and  the  rate  of  taxation  upon 
the  same.  §  2.  For  neglect  to  furnish  the  state  board  with  required  evidence,  a, 
railroad  corporation  shall  be  required  to  pay  a  tax  of  two  per  cent,  upon  its  "  au- 
thorized capital  stock  and  debt."  §  5.  Upon  failure  to  pay  the  assessed  tax  in 
September,  interest  shall  be  added  at  the  rate  of  ten  per  cent,  per  annum.  §  6. 
One-fourth  of  the  railroad  tax  is  apportioned  to  the  towns  in  proportion  to  the 
share  of  corporate  capital  expended  therein  for  buildings  and  right  of  way.  Each 
town  receives  such  proportion  of  the  residue  as  the  whole  number  of  shares  in 
such  town  bears  to  the  whole  number  of  shares  in  the  corporation.  The  remain- 
der goes  to  the  state.  §  7.  The  treasurer  of  every  railroad  corporation  shall  keep 
the  names  and  residences  of  all  stockholders,  and  a  list  of  the  number  of  shares 
jwned  by  each,  and  shall  annually,  on  or  before  June  1,  send  to  the  state  treasurer 
a  statement  under  oath  of  the  number  of  shares  owned  in  each  town.  For  failure 
herein  he  shall  forfeit  $100.  g§  9,  10.  Every  telegraph  corporation  shall  pay  an 
annual  tax  as  near  as  may  be  in  proportion  to  the  taxation  of  other  property  in 
the  state,  upon  the  value  of  the  telegraph  line,  including  the  office  furniture  and 
machinery.  The  state  board  shall  assess  the  tax.  §  14,  Am'd  Laws  1881,  ch.  53. 
A  raih'oad  corporation  may  endeavor  to  secure  a  reduction  of  its  tax  assessnients 
by  application  to  the  supreme  court,  any  abatement  granted  by  said  court  to  be 
deducted  from  the  subsequent  annual  taxes.  Laws  1881,  ch.  53.  Shares  in  do- 
mestic banks  are  taxed  at  their  par  value  to  resident  owners  thereof  in  the  town  in 
which  they  reside ;  to  non-resident  owners,  in  the  town  where  the  bank  is  located. 
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Ch.  65,  §  1.  The  cashier  of  every  bank  must  annually  send  to  the  towns  in  which 
shareholders  reside  a  list  of  all  the  shareholders  in  his  bank,  and  furnish  to  the 
assessors  of  the  town  where  the  bank  is  located  a  list  of  foreign  stockholders.  §g  2,  3. 
The  penalty  for  failure  so  to  do,  in  either  case,  is  $100  for  each  olfense.  S  4.  The 
town  where  the  hank  is  has  a  lien  on  the  shares  for  taxes,  and  the  bank  has  a  lien 
on  the  shares  and  dividends  of  foreign  shareholders,  gg  1,  5.  The  real  estate  of 
savings  banks  is  taxed  as  other  real  estate.  §  6.  Treasurers  of  savings  banks  must 
transmit  to  the  state  treasurer  an  annual  statement  under  oath  of  the  amount  in- 
vested in  real  estate  within  the  state,  and  of  the  amount  of  deposits  and  accumula- 
tions in  their  banks,  giving  the  amount  deposited  by  the  residents  of  the  respective 
towns,  and  specifying  the  amount  of  deposits  or  accumulations  owned  by  non- 
residents or  those  whose  residence  is  unknown.  §.'7.  The  tax  shall  be  one  per 
cent  on  the  amount  of  deposits  and  accumulations  so  returned,  which  is  not  in- 
vested in  real  estate,  the  same  to  be  paid  by  the  bank.  §  8.  The  tax  is  apportioned 
among  the  towns  in  proportion  to  the  deposits  of  residents,  g  9.  Stocks  subject 
to  taxation  in  the  state,  standing  in  the  name  of  any  savings  bank,  but  held  as 
collateral,  shall  be  reported  with  the  owner's  name  by  the  treasurer  under  oath  to 
the  assessor  of  the  town  where  the  owner  resides,  if  in  the  state,  otherwise  where 
the  bank  is  located.  Ch.  170,  §  17.  Towns  may  by  vote  exempt  from  taxation 
for  not  more  than  ten  years  all  property  and  capital  used  in  any  manufacturing 
business,  provided  no  exemption  be  granted  in  favor  of  property  or  capital  previ- 
ously exempted  by  any  other  town  in  the  state.  Ch.  53,  §  10,  Am'd  Laws  1887, 
ch.  21.  Stock  fire  insurance  companies  shall  pay,  in  lieu  of  all  other  taxes,  one 
per  cent  on  their  paid-up  capital.  Laws  1887,  ch.  57.  Every  foreign  insurance 
company  shall  pay  a  tax  of  one  per  cent  on  its  premium  receipts  withit  the  state, 
under  penalty  for  failure  of  having  its  license  revoked  at  the  discretion  of  the 
insurance  commissioner.  Gen.  Laws,  ch.  174,  g§  4,  5.  Foreign  manufacturing 
companies  shall  conform  to  the  general  laws  as  to  taxation,  the  same  as  home 
corporations.  Laws  1889,  ch.  101.  Any  corporation  "obtaining  a  charterer  an 
increase  of  capital  stock  from  the  legislature,"  or  under  the  law  relating  to  volun- 
tary corporations,  which  shall  not  oai-ry  on  its  business  in  the  state  and  have  its 
.  principal  office  therein,  shall,  before  receivingits  charter  or  "  certificate  of  record  of 
voluntary  corporation,"  pay  a  charter  fee  of  "  one  per  cent  on  the  stock  allowed,  or 
on  the  increase,  when  the  same  does  not  exceed  fifty  thousand  dollars ;  three-fourths 
of  one  percent  when  more  than  fifty  thousand  dollars  and  not  exceeding  one  hun- 
dred thousand  dollars ; "  one-half  of  one  per  cent  when  from  $100,000  to  |1 ,000,000 '; 
and  three-eighths  of  one  per  cent,  when  in  excess  of  $1,000,000.  The  pretense  of  a 
purpose  to  establish  the  business  of  the  corporation  in  the  state  to  avoid  payment 
of  the  charter  fee,  and  failure  to  do  so,  forfeits  the  charter,  and  the  stockholders 
beeom^  liable  as  partners  on  all  contracts  made  by  the  corporation,  and  no  suit 
shall  abate  because  of  non-joinder  of  all  the  partners.    Laws  1889,  ch.  89. 

§962.  NEW  JERSEY:  1  Constitutional  provisions.— No  county  or  mu- 
nicipality shall  give  any  aid  to,  or  loan  its  money  or  credit  to,  or  have  any  inter- 
est in  any  stock  or  bonds  of,  any  corporation.  Amendments  to  Constitution  of  1844, 
art  I,  §  19.  Neither  the  state  nor  municipal  corporations  shall  donate  land  or 
money  to,  or  for  the  use  of,  any  corporation  whatever.  Id.,  g  20.  No  private, 
special  or  local  bill  shall  be  passed  granting  to  any  corporation  or  individual  any 
exclusive  privilege,  immunity  or  franchise  whatever,  or  the  "right  to  lay  down 
railroad  tracks."  The  legislature  shall  pass  no  special  act  conferring  corporate 
powers,  "  but  they  shall  pass  general  laws  under  which  corporations  may  be  or- 
ganized and  corporate  powers  of  every  nature  obtained,  subject  nevertheless  to 
repeal  or  alteration  at  the  will  at  the  legislature."    Id.,  art  IV,  §  7. 

Miscellaneous  corporations. — Three  or  more  may  incorporate  "for  any 
lawful  business  purpose  whatever,"  excepting  insurance,  banking  or  other  busi- 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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ness  intended  to  derive  profit  from  the  loan  and' use  of  money;  also  excepting 
railroad  companies  or  any  other  company  which  shall  need  the  right  of  taking 
and  condemning  lands  (except  those  for  the  damming  of  rivers  and  streams,  and 
for  the  purposes  pertaining  thereto).  A  certificate  must  be  made  which  may  (in 
the  case  of  any  company  conducting  mining  operations  as  a  part  of  its  business) 
contain  a  provision  "  that  the  board  of  directors  shall  have  full  power  to  levy  as- 
sessments on  general  stockholdere  until  the  stock  of  such  stockholders  shall  be 
fully  paid  up ;  that  then  and  in  every  such  case  no  action  of  the  stockholders  of 
such  company  shall  bo  necessary  in  order  to  impose,  levy  and  collect  such  assess- 
ments." This  section  shall  not  be  construed  "to  forbid  tbe  formation  of  any  com- 
pany under  said  section  which  shall  propose  to  carry  on  transixjrtation  by  means 
of  a  railroad  operated  by  it  ^  lessee  thereof,  if  such  railroad  be  already  built,  and 
has  acquired  its  right  of  way  and  other  appurtenances,  and  which  new  corpora- 
tion formed  does  not  in  fact  need  to  acquire  the  right  of  taking  or  condemning 
lands;  but  such  corporation  shall  not  in  any  case  be  authorized  to  acquire  lands 
for  right  of  way  additional  to  that  by  it  leased  as  aforesaid.  .  .  .  This  act  shall 
apply  as  well  to  corporations  already  formed  and  in  possession  of  leased  railroads 
as  to  those  hereafter  formed."  Revision  of  1877,  p.  179,  Am'd  Sup.  1886,  p.  149, 
Laws  1888,  ch.  80,  Laws  1889,  ch.  364  The  certificate  shall  set  forth  (1)  the  corpo- 
rate name ;  (3)  the  place  or  places  of  business,  within  or  without  the  state,  and  the 
objects  of  the  incorporation ;  (3)  the  total  amount  of  the  capital  stock  (which  shall 
be  not  less  than  ^2,000),  the  amount  with  which  they  will  begin  business  (which 
shall  not  be  less  than  $1,000X  the  number  of  shares  and  the  par  value  thereof  (but 
a  corporation  for  the  purpose  of  keeping  herd  registers  need  only  have  a  capital 
of  $200) ;  (4)  the  names  and  residences  of  the  stockholders,  and  the  number  of 
shares  held  by  each  ;  (5)  the  time  of  the  commencement  and  the  termination  of 
the  corporation  (the  period  of  existence  not  to  exceed  fifty  years).  The  certificate 
shall  be  proved  and  recorded  the  same  as  deeds  of  real  estate,  and  then  filed  in  the 
ofiSce  of  the  secretary  of  state.  Revision  of  1877,  p.  179,  Am'd  Sup.  1886,  p.  149. 
The  original  certificate  may,  with  the  assent  of  a  majority  in  interest  of  the  stock- 
holders at  a  special  meeting,  be  amended  by  a  certificate  to  be  executed,  recorded 
and  filed  in  the  same  manner  as  the  original  certificate ;  and  such  certificate  shall 
take  the  place  of  the  original  certificate,  and  be  deemed  to  have  been  recorded  and 
filed  on  the  date  of  filing  and  recording  the  original  certificate.  But  nothing  shall 
be  inserted  inconsistent  with  the  law  under  which  the  corporation  was  organized, 
and  nothing  herein  contained  shall  affect  any  pending  suits,  or  impair  any  accrued 
rights  of  action  against  stockholders  or  directors.  The  amended  certificate  shall 
not  increase  or  decrease  the  capital  stock.  Laws  1893,  ch.  354  Upon  filing  the 
certificate  the  corporate  existence  begins  at  the  time  fixed  in  the  certificate,  but 
the  legislature  may,  at  pleasure,  dissolve  any  such  company.  Revision,  p.  180. 
Any  such  company  may  carry  on  part  of  its  business  without  the  state,  and  have 
one  or  more  places  of  business  out  of  the  state,  and  may  hold,  purchase  and  convey 
real  and  personal  property  out  of  the  state  the  same  as  if  such  property  were  sit- 
uated in  the  state ;  provided,  that  the  certificate  shall  state  what  portion  of  the 
business  is  to  be  carried  on  outside  of  the  state ;  in  what  town  or  city,  county  and 
state,  its  principal  place  of  business  out  of  the  state  is  to  be  situated ;  in  what 
other  states  or  countries  it  proposes  to  do  business,  and  also  the  name  of  the  city 
or  town  and  county  in  which  the  principal  part  of  the  business  within  the  state 
will  be  transacted,  p.  180,  Am'd  Laws  1889,  cli.  265.  The  directors  must  be  stock- 
holders. There  shall  be  a  secretary  and  a  treasurer,  p.  180.  There  shall  be  not  less 
than  three  directors,  and,  except  as  hereinafter  provided,  they  shall  be  chosen  an- 
nually by  the  stockholders,  at  a  time  and  place  designated  by  the  by-laws.  One 
of  the  directors  shall  be  chosen  president,  either  by  the  directors  or  by  the 
stockholders,  as  shall  be  directed  by  the  by-laws.  But,  by  a  provision  in 
the  original  certificate,  any  company  may  classify  its  directors  in  respect 
to  the  time  for  which  they  shall  severally  hold  office,  the  several  classes  to 
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be  elected  for  diflfereDt  terms;  provided,  that  no  class  shall  be  elected  for  a 
shorter  period  than  one  year,  or  for  a  longer  period  than  five  years,  and  that  the 
term  of  at  least  one  class  shall  expire  each  year.  "  Any  such  company  whose 
directors  shall  be  so  classified,  and  which  shall  have  more  than  one  kind  of  stock, 
may,  by  so  providing  in  its  original  certificate  of  incorporation,  or  in  its  by-laws, 
confer  the  right  to  choose  the  directors  of  any  class  upon  the  stockholders  of  any 
class  or  classes,  to  the  exclusion  of  the  others."  p.  180,  Am'd  Laws  1889,  ch.  265. 
Any 'Corporation  making  a  classification  of  this  kind  may,  at  any  subsequent  time, 
by  a  majority  vote  of  the  outstanding  capital  stock,  repeal  any  or  all  of  the  pro- 
visions for  such  classification,  or  for  electing  certain  classes  of  directors  by  certain 
classes  of  stockholders.  Eacj]  share,  of  whatever  class,  shall  have  one  vote.  The 
meeting  may  be  called  by  a  majority  in  interest  of  the  stookholdei's  of  all  classes. 
Laws  1893,  ch.  268.  The  number  of  directors  may  be  increased,  or  decreased  to 
not  less  than  three,  with  the  assent  in  writing  of  the  holders  of  two-thirds  of  the 
stock.  Laws  1893,  ch.  254.  The  secretary  and  treasurer  shall  also  be  chosen  an- 
nually, either  by  the  director's  or  stockholders,  as  the  by-laws  shall  direct  All  other 
ofBcers  are  chosen  in  such  manner  and  for  such  terms  as  the  by-laws  may  direct, 
p.  181.  Vacancies  shall  be  filled  in  the  manner  provided  by  the  by-laws.  Id.  Absent 
stockholders  may  vote  by  proxy.  The  by-laws  may  determine  the  manner  of  call- 
ing and  conducting  meetings ;  the  number  of  shares  that  shall  entitle  a  stock- 
holder to  one  or  more  votes ;  what  number  of  stockholders  shall  attend,  or  what 
number  of  shares  shall  be  represented,  at  any  meeting  to  constitute  a  quorum  ; 
and  if  a  quorum  is  not  so  determined,  a  majority  in  interest  shall  make  a  quorum. 
Id.  The  first  meeting  shall  be  called  by  a  notice  signed  by  a  majority  of  the  cor- 
porators, such  notice  to  be  published  two  weeks  before  the  time  of  meeting,  in  a 
county  paper,  or  to  be  served  personally  on  all  the  corporators  two  days  before 
the  meeting.  Notice  iijay  be  waived  by  the  agreement  of  all  the  corporators.  Id. 
Any  "  company  shall  have  power  to  create  and  issue  certificates  for  two  kinds 
of  stock,  namely,  general  stock  and  preferred  stock ;  which  preferred  stock  shall 
at  no  time  exceed  two-thirds  of  the  actual  capital  paid  in,  and  may  be  made  sub- 
ject to  redemption  at  par  at  a  fixed  time,  to  be  expressed  in  the  certificate  thereof : 
and  the  holders  of  such  preferred  stock  shall  be  entitled  to  receive,  and  the  said 
company  shall  be  bound  to  pay  thereon,  a  fixed  yearly  dividend,  to  be  expressed 
in  the  said  certificate,  not  exceeding  eight  per  centum,  payable  quarterly,  half- 
yearly  or  yearly,  before  any  dividend  shall  be  set  apart  or  paid  on  the  said  general 
stock,  and  in  no  event  shall  the  holder  of  such  preferred  stock  be  individually  or 
personally  liable  for  the  debts  or  other  liabilities  of  said  company,  but  in  case  of 
insolvency  such  debts  or  other  liabilities  shall  be  paid  in  preference  to  such  pre- 
ferred stock ; "  but,  unless  otherwise  provided  in  the  original  articles,  such  preferred 
stock  shall  only  be  created  by  the  directors  authorized  "  by  a  vote  of  at  least  two- 
thirds  of  the  stock  voted  at  a  meeting  of  the  general  stockholders,  duly  called  for 
that  purpose."  Id.,  Am'd  Laws  1889,  ch.  265.  Shares  of  stock  are  personalty,  and 
shall  be  transferable  on  the  books  in  such  manner  as  the  by-laws  provide.  If 
transfers  are  made  as  collatei-al  security,  that  fact  shall  be  expressed  in  the  entry. 
Certificates  of  stock  must  be  signed  by  the  treasurer,  p.  181.  The  directors  may, 
from  time  to  time,  '•  assess  upon  each  share  of  general  stock  such  sums  of  money 
as  two-thirds  of  the  stockholders  in  interest  shall  direct,"  not  exceeding,  in  the 
whole,  the  amount  at  which  each  share  was  originally  limited.  Such  assessments 
shall  be  paid  in  such  instalments,  and  at  such  times,  as  the  directors  shall  direct, 
after  a  thirty  days'  notice  in  a  county  paper.  Id.  After  the  payment  of  the  last 
instalment  of  the  capital  stock  fixed  and  limited  by  the  certificate,  the  president 
and  the  secretary  or  treasui-er  shall  make  a  certificate  stating  the  amount  of* cap- 
ital fixed  and  paid  in,  which  certificate,  sworn  to  by  the  officers  making  the  same, 
shall  be  filed  with  the  secretary  of  state  within  ten  days.  p.  183,  Am'd  Laws  1893, 
ch.  254.  A  like  certificate  shall  be  made  and  recorded,  upon  the  payment  of  the 
last  instalment  of   aij  increase  of  capital  stock.    Id.,  Am'd  Laws  1898,  ch.  254. 
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If  such  officers  shall  neglect  to  perform  the  duties  required  of  them  by  the  two 
preceding  sections  for  thirty  days  after  a  written  request  so  to  do  by  a  creditor  or 
stockholder,  "  they  shall  be  jointly  {ind  severally  liable  for  all  the  debts  of  the 
company  contracted  before  such  certificate  shall  be  recorded  as  aforesaid."  Id. 
Every  such  company  may,  by  a  two-thirds  stock  vote,  at  a  meeting  called  for  the 
purpose,  change  the  nature  of  its  business.  A  certificate  of  the  proceedings  must 
be  made  and  recorded  with  the  secretary  of  state  within  ten  days  after  the  meet- 
ing, p.  183,  Am'd  Laws  1893,  ch.  854.  For  proceedings  in  case  of  dissolution,  see 
pp.  183,  1388,  Am'd  Sup.  1886,  p.  154,  and  Laws  1893,  ch.  254.  Transfer  books,  and 
books-containing  the  names  of  stockholders,  shall  be  open  for  the  inspection  of 
stockholders  for  thirty  days  before  an  election ;  and  ten  days  before  an  election 
the  officer  in  charge  of  the  transfer  books  must  make  an  alphabetical  list  of  the 
stockholders  entitled  to  vote,  and  the  number  of  shares  held  by  each,  the  same  to 
be  open  for  inspection  by  any  stockholder.  For  neglect  herein,  each  officer  shall 
forfeit  $200.  Such  books  shall  be  the  only  evidence  as  to  who  are  the  stockhold- 
ers entitled  to  examine  the  same,  or  to  vote  at  the  election,  p.  183.  Unless 
otherwise  provided  in  the  charter,  certificate  or  by-laws,  each  stockholder 
shall,  at  such  election,  be  entitled  to  one  vote  in  person  or  by  proxy,  for  each 
share  of  stock  held  by  him.  But  no  proxy  shall  be  voted  on,  allowed  or  re- 
ceived for  more  than  three  years  from  its  date ;  nor  shall  any  share  be  voted 
which  has  been  transferred  "on  the  books  within  twenty  days  of  the  election. 
Persons  holding  stock  as  executors,  etc.,  or  pledgors  of  stock;  may  vote  such 
stock  at  all  meetings.  All  laws  intended  to  prevent  non-resident  stockholders 
from  voting  on  the  stock  held  by  them  are  repealed,  p.  184.  The  list  of  stockholders 
provided  for  above  must  be  produced  by  the  directors  at  such  election,  and  any 
director  who  refuses  to  present  such  list  for  the  inspection  of  the  stockholders 
shall  be  ineligible  to  any  office  at  such  election.  Id.  At  any  election  other  than 
the  first  election,  no  clerk,  judge  or  inspector  shall  be  elected  director,  nor  be  ap- 
pointed to  any  vacancy  caused  by  the  unlawful  election  of  such  elective  officer. 
No  company  shall  vote  upon  its  own  stock  which  it  has  purchased,  or  taken  for  debts. 
The  supreme  court  has  power  to  hear  complaints  and  decide  disputes  concerning 
elections.  Id.  No  by-law  of  the  directors  regulating  the  election  of  officer^  shall 
be  valid  unless  made  thirty  days  previous  to  an  election,  and  subject  to  the  in- 
spection of  any  stockholder.  The  stock-book  shall  be  the  authority  on  questions 
regarding  the  right  to  vote.  p.  185.  If  the  time  fixed  for  elections  passes  with- 
out an  election,  the  president  and  directors,  or  upon  the  request  of  five  stockhold- 
ers the  secretary,  must  call  a  meeting  for  that  purpose.  A  judge  of  the  supreme 
court  may  order  a  notice  of  an  election,  upon  the  request  of  a  stockholder,  and 
may  punish  the  directors  for  contempt  of  court  for  refusing  to  obey  such  order. 
At  any  such  postponed  election  the  shares  shall  be  voted  only  by  those  in  whose 
names  they  stood  on  the  books  at  the  time  when  the  regular  election  should  have 
been  held.  Id.,  and  p.  196.  No  person  can  be  elected  director  unless  a  bona  fide 
stockholder  at  the  time  of  his  election,  and  upon  ceasing  to  be  a  bona  fide  stock- 
holder he  ceases  to  be  director.  Id.  Within  thirty  days  after  an  election,  all 
corporations  doing  business  in  the  state  must  file  with  the  secretary  of  state  a 
verified  list  of  all  officers,  for  which  a  blank  will  be  furnished  by  the  secretary  of 
state.  Id.,  Am'd  Supp.,  p.  169.  In  all  cases  where  it  is  not  otherwise  provided,  all 
meetings  of  stockholders  shall  be  held  at  the  principal  office  or  place  of  business 
in  the  state.  The  directors  may  hold  their  meetings,  have  an  office,  and  keep  their 
books  (except  stock  and  transfer  books)  outside  of  the  state,  if  the  by-laws  so 
provide.  But  a  principal  office  or  place  of  business  shall  always  be  kept  within 
the  state,  where  stock  and  transfer  books  shall  be  kept,  and  the  chancellor  or  the 
supreme  court  may  summarily  order  any  of  the  books  to  be  brought  into  the  state 
and  kept  therein,  and  for  failure  to  obey  the  order  the  charter  may  be  forfeited 
and  the  directors  punished  for  contempt  p.  180,  If  for  any  reason  a  legal  meet- 
ing cannot  be  otherwise  called,  three  or  more  stockholders  may  call  a  meeting  by 
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a  ten  days'  notice  in  a  county  paper.  Id.  All  manufacturing  corporations  sliall, 
annually,  "  after  reserving  over  and  above  their  capital  stock  paid  in,  as  a  working 
capital  for  said  corporation,  a  sum  to  be  specified  by  their  board  of  directors,  and 
not  exceeding  the  amount  of  one-half  of  the  capital  stock,  paid  or  secured  to  be 
paid,  declare  a  dividend  of  the  whole  of  their  accumulated  profits  exceeding  the 
amount  so  reserved  as  a  working  capital,  and  pass  the  share  or  dividend  of  each 
stockholder  of  such  profits  to  the  credit  of  their  respective  stockholders,  and  pay 
the  same  to  such  stockholders  on  demand."  Id.  If  any  part  of  the  capital  stock 
shall  be  refunded  to  the  stockholders  before  the  payment  of  all  the  corporate  debts 
contracted  previously  to  the  recording  and  publishing  of  a  copy  of  a  vote  for  that 
purpose,  as  required  above  in  case  of  a  reduction  of  capital  stock,  the  president 
and  directors  shall  be  "  jointly  and  severally  liable  for  the  payment  of  the  said 
last-mentioned  debts-;  and  the  stockhQlders  shall  also  be  liable  for  any  such  sums 
of  monej'  as  they  may  respectively  receive  of  the  amount  so  withdrawn."  Id. 
'■  Nothing  but  money  shall  be  considered  as  payment  of  any  part  of  the  capital 
stock  of  any  conapany  organized  under  this  act,  except  as  hereinafter  provided  for 
the  purchase  of  property ;  and  no  loan  of  money  shall  be  made  to  a  stockholder 
or  oiBcer  therein  ; "  and  if  any  such  loan  shall  be  made,  the  officers  who  shall  make 
it,  or  who  shall  assent  thereto,  "  shall  be  jointly  and  severally  liable,  to  the  extent 
of  such  loan  and  interest,  for  all  the  debts  of  the  company  contracted  before 
the  repayment  of  the  sum  so  loaned."  Id.  It  is  enacted  that  subscriptions  to 
the  capital  stock  of  any  corporation  organized  under  this  act,  or  any  supplement 
thereto,  "may  be  paid  wholly  or  partly  in  cash,  or  wholly  or  partly  in  property  of 
the  full  value  thereof,  and  the  stock  so  issued  shall  be  declared  and  be  taken  to 
bo  full-paid  stock,  and  not  liable  to  any  further  call,  neither  shall  the  holder 
thereof  be  liable  for  any  further  payments  under  any  provisions  of  this  act  or  the 
act  to  which  it  is  a  supplement."  Laws  of  1893,  cb.  354.  "  The  directors  of  any 
company  incorporated  under  this  act  may  purchase  mines,  manufactories  or  other 
property  necessary  for  their  business,  or  the  stock  of  any  company  or  companies 
'  owning  mining,  manufacturing  or  producing  materials,  or  other  property  neces- 
sary for  their  business,  and  issue  stock  to  the  amount  of  the  value  thereof  in  pay- 
ment therefor,  and  the  stock  so  issued  shall  be  declared  and  be  taken  to  be  full-paid 
stock  and  not  liable  to  any  further  call ;  neither  shall  the  holder  thereof  be  liable 
for  any  further  payment  under  any  of  the  provisions  of  this  act ;  and  said  stock 
shall  have  legibly  stamped  upon  the  face  thereof, '  issued  for  property  purchased,' " 
and  in  all  statements  this  stock  shall  be  reported  according  to  the  facts  respecting 
its  issue,  p.  187,  Am'd  Laws  1889,  ch.  265.  Any  stock  thus  issued  for  "property 
purchased  "  may,  by  a  vote  of  the  directoi-s,  whenever  the  certificate  of  incorpora- 
tion shall  authorize  the  exercise  of  such  a  power,  contain  a  provision  guarantying  a 
minimum  yearly  dividend,  payable  yearly,  half-yearly  or  quarterly,  but  only  out  of 
the  actual  profits  of  the  company ;  "  provided,  that  such  pi-ovision  shall  not  con- 
tain a  guaranty  of  any  larger  dividend  than  is  authorized  to  be  paid  on  preferred 
stock  of  such  company ;  such  guarantied  dividend  to  be  paid  before  any  dividend 
paid  on  the  general  stock  of  said  company  not  containing  any  such  provision  ;  the 
holder  of  such  guarantied  stock  shall  be  entitled  to  participate  equally  with  the 
other  holders  of  general  stock  in  the  profits  arising  out  of  the  business  of  the  com- 
pany, and  receive  full  dividends  whenever  the  annual  dividend,  or  the  sum  of 
dividends  in  any  year,  upon  the  entire  capital  stock  of  said  company,"  shall  exceed 
the  dividend  named  in  such  guaranty;  the  holders  of  such  guarantied  stock  shall 
have  all  the  righl^  of  holders  of  the  general  stock  of  such  company,  including  the 
right  to  vote  and  receive  dividends  thereon,  and  such  guarantied  stock  may  be 
converted  into  an  equal  amount  of  the  preferred  stock  of  the  company  issuing  the 
same,  carrying  no  larger  dividend  ;  and  the  directors  of  any  company,  for  the  pur- 
pose of  retiring  the  guarantied  stock  of  such  company,  may  issue  and  exchange 
therefor  an  equal  amount  of  its  preferred  stock,  carrying  no  larger  dividend  than 
that  guarantied  stock ;  provided,  that  the  amount  of  preferred  stock  so  issued 
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ehall,  at  no  time,  exceed  two-thirds  ot  the  entire  capital  of  the  company  issuing 
the  Same ;  and  provided  further,  that  tlie  preferred  stocli  so  issued  shall  be  en- 
titled to  dividends  on  a  par  with  the  preferred  stock  before  issued  only  with  the 
assent  of  the  holders  of  preferred  stock  then  outstanding,  or  in  case  it  shall  have 
been  so  provided  in  the  original  certificate  of  incorporation,  or  in  the  certificates 
for  preferred  stock  outstanding."  This  amendment  shall  not  apply  to  corpora- 
tions formed  under  a  special  charter  or  a  corporation  in  the  hands  of  a  I'eceiver. 
Sup.,  p.  149,  Am'd  Laws  1889,  ch.  366.  All  the  officers  who  shall  have  signed  a  cer- 
tificate or  public  notice  which  is  false  in  any  material  particular  "shall  be  jointly 
and  severally  liable  for  all  the  debts  of  the  company  contracted  while  they  were 
stockholders  or  officere  thereof."  Revision  of  1877,  p.  187.  For  remedies  against  in- 
solvent or  dissolved  corporations,  see  pp.  187-194.  and  p.  1289,  Ani'd  Sup.,  pp.  166, 
167.  Upon  dissolution,  the  president  and  direoFors  are  trustees  of  the  corporation, 
with  full  powers  to  settle  up  the  aflEairs  of  the  company,  and  the  corporation  shall 
continue  to  exist  for  the  sole  purpose  of  closing  up  its  affairs.  Upon  the  petition 
of  any  creditor  or  stockholder,  the  chancellor  may  appoint  one  or  more  receivers, 
instead  of  the  aforesaid  trustees,  to  wind  up  the  corporate  affairs,  p.  187.  The 
president  and  directors,  acting  as  trustees,  or  a  majority  of  them,  may  determine 
when  and  how  the  corporate  property  shall  be  disposed  of,  and  may  take  mort- 
gages, secured  by  bond,  for  not  more  than  fifty  per  cent  of  the  purchase  price. 
Laws  1892,  ch.  22.  Corporate  creditors'  remedy  against  stockholders  or  officers 
may  be  at  law  or  in  equity.  Any  officer  or  stockholder  who  shall  pay  any  cor- 
porate debt  for  which  he  is  liable  may  recover  the  same  from  the  company,  in 
which  case  only  the  corporate  property,  and  not  that  of  stockholders,  may  be  taken; 
No  sale  or  other  satisfaction  shall  be  had  of  the  property  of  any  director  or  stock- 
holder for  a  corporate  debt  until  execution  against  the  corporation  is  returned 
unsatisfied,  and  any  suit  against  such  director  or  stockholder  for  such  debt  shall, 
after  execution  is  levied  or  other  proceedings  taken  to  acquire  a  lien,  be  stayed 
until  such  return  shall  have  been  made.  p.  191.  Before  applying  to  the  legis- 
lature for  an  act  of  incorporation,  or  a  renewal  of  a  charter,  "  or  any  alteration  iu 
the  law  so  incorporating  them,"  a  six-weeks'  notice  must  be  given  in  a  county 
paper,  specifying  the  objects  of  the  incorporation  or  application,  the  amount  of 
capital  stock  requisite  to  carry  their  objects  into  effect,  and,  iu  case  of  an  applica- 
tion for  any  alteration  in  a  charter,  such  notice  must  state,  specifically,  the  al- 
teration to  be  applied  for.  Id.  All  contracts  or  agreements  for  the  "  sale,  letting, 
leasing,  consolidating,  merging,  or  in  any  manner  disposing  of  or  transferring  the 
franchises,  privileges,  or  any  part  thereof,"  of  any  corporation  formed  by  or  under 
the  laws  of  the  state  shall  be  proved  or  acknowledged  like  conveyances  of  real  es- 
tate, and  be  recorded  with  the  secretary  of  state  within  two  months  after  the  exe- 
cution thereof;  and  unless  lodged  with  the  secretary  of  state  for  i-ecord  within 
thirty  days  from  the  date  of  the  execution  thereof,  the  same  shall  be  of  no  effect 
until  recoi-ded.  But  this  act  shall  not  be  construed  to  render  such  contracts  or 
agreements  invalid  as  between  the  parties,  or  as  to  parties  having  notice  thereof, 
whether  the  same  be  recorded  or  not  p.  195.  Foreign  corporations  doing  busi- 
ness in  the  state  shall  be  subject  to  all  the  provisions  of  this  act  so  far  as  the  same 
can  be  applied  to  foreign  corporations,  p.  196.  Whenever  the  original  certificate 
of  any  corporation  formed  under  a  general  law  is  defective  by  reason  of  any 
omission,  the  same  may  be  corrected,  and  the  corporate  existence  will  thereupon 
date  from  the  filing  of  the  original  certificate,  p.  197,  Am'd  Laws  1887,  ch.  133, 
Am'd  Laws  1892,  ch.  336.  Every  corporation,  as  such,  has,  among  other  powers, 
the  power  to  have  succession  perpetually,  unless  a  period  is  limited  in  the  charter 
or  certificate;  to  hold,  purchase  and  convey  such  real  estate  and  personalty  as  the 
corporate  purposes  require,  not  exceeding  the  amount  limited  in  the  charter,  and 
all  other  real  estate  which  shall  have  been  bona  fide  mortgaged  to  such  company  by 
way  of  security,  or  conveyed  in  satisfaction  of  debts  previously  contracted  in  the 
course  of  their  dealings,  or  purchased  at  sales  upon  judgments  obtained  for  such 
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debts,  "  and  to  mortgage  any,such  real  and  personal  estate  with  their  franchises." 
The  power  to  hold  real  and  personal  estate  shall  include  the  power  to  take  the  same 
by  devise  or  bequest.  The  corporation  may  make  by-laws  fixing  and  altering  the 
number  of  directors,  and  tor  the  transfer  of  its  stock,  with  penalties  for  the  breach 
thereof  not  exceeding  $20.  Such  powers  shall  vest  in  every  corporation,  though 
thay  may  not  be  specified  in  the  charter  or  certificate,  pp.  175-177.  Where  the 
whole  capital  has  not  been  paid  in,  and  the  amount  paid  in  is  not  sufficient  to  satisfy 
the  clamis  of  creditors,  "  each  stockholder  shall  be  bound  to  pay  on  each  share 
held  by  him  the  sum  necessary  to  complete  the  amount  of  such  share,  as  fixed  by 
the  charter  of  the  company,  or  such  proportion  of  that  sum  as  shall  be  required 
to  satisfy  the  debts  of  the  company."  p.  178.  The  charter  of  every  corporation, 
whenever  granted,  shall  be  subject  to  alteration  or  repeal  at  the  will  of  the  legis- 
lature. Id.  No  corporation  organized  under  this  act  shall  make  dividends,  ex- 
cept from  the  surplus  or  net  profits  of  the  business,  or  reduce  the  capital  stock, 
except  according  to  this  act,  without  the  consent  of  the  legislature ;  and  all  the 
directors  present  and  not  dissenting,  upon  a  violation  of  this  section,  shall,  in 
their  private  capacities,  "  jointly  and  severally,  be  liable  at  any  time  within  the 
period  of  six  years  after  paying  any  such  dividend  to  the  said  corporation,  and  to 
the  creditors  thereof,  in  the  event  of  its  dissolution  or  insolvency,  to  the  full 
amount  of  the  dividend  made  or  capital  stock  so  divided,  withdrawn,  paid  out  or 
reduced,  with  legal  intei'est  on  the  same  from  the  time  such  liability  accrued." 
p.  178.  If  any  corporation  is  hereafter  created  by  special  charter,  such  corpora- 
tion shall  immediately  have  all  the  powers  and  be  subject  to  all  the  provisions  of 
said  charter  unless  such  act  of  incorporation  shall  direct  to  the  contrary,  p.  179. 
And  in  addition  shall  be  possessed  of  all  the  powers  and  be  subject  to  all  the  re- 
strictions contained  in  this  act,  so  far  as  the  Same  are  consistent  with  the  afore- 
said act  of  incorporation.     Id. 

For  gas  companies,  see  pp.  460-464,  and  Sup.,  pp.  326-328. 
-  For  insurance  companies,  see  pp.  506-18,  and  Sup.,  pp.  386-397;   Laws  1892, 
cha.  80,  154,  155,  156,  157,  231. 

For  provisions  respecting  horse  and  street  railways,  see  Sup.,  pp.  863-371,  Laws 
1887,  ch.  175,  Laws  1888,  ch.  48.  Laws  1889,  ch.  208,  Laws  1890,  ch.  70,  Laws  1891, 
ch.  241,  ch.  38,  and  ch.  337 ;  Laws  1893,  chs.  68,  69,  75, 129, 168, 169, 172 ;  Laws  1892,' 
oh.  379.  Chapter  237  of  the  laws  of  1891  authorizes  the  consolidation  of  street 
railways. 

Any  corporation  whose  object  is  the  improvement  and  sale  of  and  owning 
lands  at  or  near  the  seaside  resorts  of  the  state,  not  located  on  the  line  or  at  the 
terminus  of  any  railroad  of  the  state,  may,  by  a  vote  of  a  majorityof  the  stock, 
subscribe  for  the  capital  stock  of  any  railroad  company  about  to  construct  its 
line  of  railroad  so  as  to  extend  to  or  through  the  lands  owned  by  such  company ; 
provided  such  subscription  does  not  exceed  one-fifth  of  the  amount  of  the  capital 
stock  of  the  subscribing  company.    Sup.  1886,  p.  146. 

Any  corporation  formed  under  the  above  act  (pp.  175  et  seq.)  may  change  the  par 
value  of  itsshares  by  filing  with  the  secretary  of  state  the  assent,  in  writing,  of  two- 
thirds  of  the  stock,  and  also  a  certificate,  under  the  hands  and  seals  of  said  stock- 
holders, stating  the  par  value  to  which  it  is  proposed  to  change  said  shares,  such 
certificate  to  be  acknowledged  and  recorded  in  the  same  -manner  as  the  original 
'certificate ;  provided  that  such  assent  and  certificate  shall  be  filed  within  thirty  days 
after  the  execution  thereof.  Sup.,  p.  151.  When  a  corporation  formed  under  a 
special  act  is.  limited  to  a  certain  amount  of  capital  stock,  it  may  reduce  its  capital 
by  filing  with  the  secretary  of  state  the  written  assent  of  two- thirds  of  the  existing 
capital  stock,  and  a  certificate  specifying  the  amount  to  which  the  capital  will  be 
reduced,  such  certificate  to  be  published  for  three  weeks  in  a  county  paper ;  and  in 
default  of  compliance  with  this  section,  the  directors  shall  be  "  jointly  and  severally 
liable  for  all  debts  of  the  company  contracted  before  the  filing  of  the  said  certificate, 
and  the  stockholders  shall  also  be  liable  for  any  such  sums  as  they  may  respect- 
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ively  receive  of  the  amount  so  reduced."  But  no  such  reduction  shall  be  con- 
strued to  reduce  any  taxes  required  to  be  paid  by  any  such  special  acts.  Sup., 
p.  151.  Co-operative  corporations  may  be  formed  for  any  of  the  purposes  speci- 
fied above  in  the  general  act  by  seven  or  more  persons  with  a  capital  of  from 
|I,000  to  $50,000.  Id.,  p.  163.  Only  one  director  of  a  domestic  manufacturing 
company  need  be  an  actual  "inhabitant  and  resident"  of  the  state,  provided  the 
name  and  residence  of  such  director  be  filed  with  the  secretary  of  state.  Id., 
p.  162.  The  act  of  March  28,  1883,  provides  for  the  issue  of  bonds  or  additional 
stock,  or  both,  by  an  insolvent  manufacturing  corporation,  in  full  or  part  settle- 
ment of  claims  against  it,  with  the  consent  of  the  claimants.    Id.,  p.  163. 

For  electric  light,  heat  and  power  corporations,  see  Sup.,  p.  163. 

For  storehouse,  pier,  dock  and  stockyard  corporations,  see  Id.,  pp.  164, 165< 

For  provisions  respecting  land  improvement  companies,  see  Rev.,  p.  567,  and 
Sup.,  pp.  412^17. 

Any  corporation,  excepting  railroad  and  canal  companies,  may  increase  its  cap- 
ital stock  to  snch  an  amount  as  may  be  determined  by  the  board  of  directors ; 
provided,  that  the  corporation  shall,  before  the  issue  of  any  shares  representing 
such  increase,  file  with  the  secretary  of  state  a  certificate  setting  forth  the  amount 
of  the  increase  and  the  number  of  shares  into  which  it  will  be  divided,  and  also 
the  assent,  in  writing,  of  two-thirds  of  the  stock.  Laws  1889,  ch.  105.  "  It  shall  be 
lawful  for  any  corporation  of  this  stale,  or  of  any  other  state,  doing  business  in 
this  state,  and  authorized  by  law  to  own  and  hold  shares  of  stock  and  bonds  of 
corporations  of  other  states,  to  own  and  hold  and  dispose  thereof  in  the  same 
manner  and  with  all  the  rights,  powers  and  privileges  of  individual  owners  of 
shares  of  the  capital  stock  and  bonds  or  other  evidences  of  indebtedness  of  corpo- 
rations of  this  state."  Laws  1888,  ch.  269.  Any  company  formed  under  a  special 
charter  may  decrease  the  number  of  its  directors  to  not  less  than  three,  by  filing 
with  the  secretary  of  state  the  written  assent  of  two-thirds  <jf  the  stock,  and  also 
a  duly  acknowledged  certificate.  Laws  1888,  ch.  22.  It  is  lawful  for  corporations 
of  the  state,  formed  under  the  general  act  for  the  improvement  of  lands,  the  busi- 
ness of  hotel-keeping,  "  and  the  transportation  of  goods,  merchandise  or  passen- 
gers upon  land  or  water,  having  their  principal  office  in,  or  carrying  on  business, 
i  n  whole  or  [in  part],  in  the  same  county,  at  any  time  to  consolidate  and  merge 
such  companies  and  their  corporate  rights,  franchises,  powers  and  privileges  into 
a  single  corporation."  The  directors  of  any  two  or  more  such  companies  may 
make  an  agreement  for  the  consolidation,  prescribing  the  terms  and  conditions 
thereof,  the  mode  of  carrying  the  same  into  effect,  the  corporate  name,  the  place 
or  places  of  business,  in  the  state  or  elsewhere,  the  number  of  directors,  the  amount 
of  capital,  the  number  of  shares  and  the  par  value  of  each  share,  the  period  of 
duration  (not  to  exceed  fifty  years),  and  the  manner  of  converting  the  stock  of 
the  old  company  or  companies  into  the  "  stock  or  obligations  "  of  the  new  com- 
pany; "and  it  shall  and  maybe  lawful  for  said  agreement  of  consolidation  to 
provide  that  such  merger  of  any  one  or  more  of  said  companies  so  desired  to  be 
consolidated  may  take  place  by  the  new  company  purchasing  and  holding  stock 
of  said  old  company  and  issuing  its  stock,  as  for  property  purchased  in  lieu  thereof, 
when,  and  in  that  event,  the  said  old  company  whose  stock  is  so  purchased  shall 
remain  in  existence,  and  no  merger  of  its  property  or  franchise  into  the  new  com- 
pany shall  take  place,  anything  herein  contained  to  the  contrary  in  anywise  not-" 
withstanding."  Said  agreement  shall  not  be  valid  until  submitted  to  the  stock- 
holders of  the  respective  companies,  at  a  meeting  thereof,  after  a  fourteen  days' 
notice,  mailed  to  each  stockholder,  and  published  one  week  before  the  meeting, 
and  approved  by  Jt  majority  of  the  stock  represented  at  such  meeting,  each  share 
being  entitled  to  one  vote.  Upon  filing  with  the  secretary  of  state  the  agree- 
ment, and  proof  of  compliance  with  the  above  provisions,  the  merger  or  consol- 
idation is  completed.  The  consolidated  company  shall  have  all  the  rights  and 
powers  conferred  by  the  general  act     If  any  stockholder  shall  at  such  meeting, 
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or  within  twenty  days  thereafter,  object  to  the  consolidation  and  demand  pay- 
ment for  his  stock,  and  serve  a  notice  in  writing  to  that  eflect  upon  the  presi- 
dent, secretary  or  treasurer  of  the  new  company,  witjiin  ten  days  after  their 
election,  he  shall  receive  from  the  new  company  "  the  fair  value  of  his  stock " 
at  the  time  when  the  agreement  of  consolidation  was  made.  Upon  the  filing 
of  said  agreement,  etc.,  all  the  rights,  franchises  and  property  of  the  old  compa- 
nies shall  be  transferred  and  vested  in  the  new  company  without  any  other  deed 
or  transfer.  Laws  1888,  ch.  294  Any  such  company  formed  under  said  general 
act  or  the  supplements  thei'eto  may  "purchase  and  hold  stock  in  the  capital  of 
any  one  or  more  corporations  formed  under  said  acts  for  either  of  the  said  pur- 
poses, and  issue  its  own  stock  as  for  property  purchased  therefor; ''  provided,  that 
said  corporations  shall  have  their  principal  office  in,  or  be  carrying  on  business,  in 
whole  or  in  part,  in  the  same  county ;  and  provided  further,  that  the  said  business 
of  transportation  may  be  incidental  to  or  necessary  for  the  furnishing  of  proper 
facilities  of  travel  to  and  from  the  lands  or  hotels  of  such  companies  to  the  nearest 
points,  of  established  railroad  transportation.  Laws  of  1888,  ch.  295.  For  the  gen- 
eral canal  law,  see  Revision  of  1877,  pp.  936-940.  The  period  of  existence  of  any  cor- 
poration, excepting  a  "  turnpike  or  toll  company  "  created  under  a  special  charter, 
maybe  extended  for  not  more  than  fifty  years.  Sup.,  p.  ISp,  g§  ^1-26.  The  corpo- 
rate name  may  be  changed  by  a  two-thirds  vote  of  the  directors.  Laws  1893,  ch.  254. 
"Any  two  or  more  corporations  organized  or  to  be  organized  under  any  law  or 
laws  of  this  state  for  the  purpose  of  carrying  on  any  kind  of  business  of  the  same 
or  a  similar  nature  may  merge  or  consolidate  such  corporations  into  a  single  cor- 
poration, which  may  be  either  one  of  said  merging  or  consolidating  corporations 
or  a  new  corporation  to  be  formed  by  means  of  such  merger  and  consolidation ; " 
provided,  that  the  provisions  of  this  act  shall  not  apply  to  railroad,  insurance, 
turnpike  or  canal  companies.  The  directors,  may  make  a  joint  agreement,  pre- 
scribing the  terms  of  the  consolidation ;  the  name  of  the  new  corporation ;  the 
number,  names  and  residences  of  the  first  directors  and  officers ;  the  number  of 
shares  of  the  consolidated  corporation,  common  or  preferred,  and  par  value  of 
each :  "  and  the  manner  of  converting  the  capital  stock  of  each  of  said  merging 
or  consolidating  corporations  into  the  stock  or  obligations  of  such  new  or  consoli- 
dated corporation,  and  in  case  of  creation  of  a  new  corporation,  how  and  when 
the  directors  and  officers  shall  be  chosen  or  appointed,"  together  with  such  other 
provisions  as  they  may  deem  necessary.  The  said  agreement  shall  be  submitted 
to  the  stockholders  of  each  company,  separately,  at  a  meeting  called  by  a  twenty 
days'  notice  mailed  to  each  stockholder,  and  must  be  adopted  by  a  two-thirds 
stock  vote  of  each  corporation,  eacn  share  having  one  vote,  in  person  or  by  proxy, 
and  be  filed  with  the  secretary  of  state.  All '  (he  rights,  privileges,  property,  etc., 
of  each  corporation  shall,  without  further  act,  vest  in  the  new  or  consolidated 
corporation,  which  shall  also  discharge  all  the  duties  and  obligations  of  each  of 
the  said  corporations.  Where  the  corporations  thus  uniting  are  authorized  to  ex- 
ercise any  franchise  for  public  use,  any  dissenting  stockholder  may  petition  the 
court  for  appraisers  to  determine  the  market  value  of  his  stock,  upon  the  payment 
of  which  his  stock  shall  be  transferred  to  the  consolidated  corporation.  Suoh  new 
corporation  shall  have  power  to  issue  "  bonds  or  other  obligations,  negotiable  or 
otherwise,  and  with  or  without  coupons  or  interest  certificates  thereto  attached, 
to  an  amount  sufficient,  with  its  capital  stock,  to  provide  for  all  the  payments  it 
will  be  required  to  make  or  obligations  it  will  be  required  to  assume,  in  order  to 
effect  such  merger  or  consolidation  ;  to  secure  the  payment  of  such  bonds  or  ob- 
ligations it  shall  be  lawful  to  mortgage  its  corporate  franchises,  rights,  privileges 
and  property,  real,  personal  and  mixed ;  "  provided,  such  bonds  shall  not  bear  a 
greater  rate  of  interest  than  six  per  centum  per  annum;  "and  that  it  shall  also 
be  lawful  for  said  new  or  consolidated  corporation  to  purchase,  acquire,  hold  and 
dispose  of  the  stocks  of  other  corporations  of  this  state  or  elsewhere,  and  to  exer- 
cise in  respect  thereto  all  the  powers  of  stockholders  thereof ; "  and  that  it  shall 
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also  be  lawful  for  such  corporation  "to  issue  capital  stock,  either  common  or  pre- 
ferred, or  both,  to  such  an  amount  as  may  be  necessary,  to  the  stockholders  of 
such  merging  or  consolidating  corporations  in  exchange  or  payment  for  their 
oi-iginal  shares,  in  the  manner  and  on  the  terms  specified  in  said  agreement  of 
merger  or  consolidation ;  which  agi-eement  may  also  provide  for  the  issue  of  pre- 
ferred stock  based  on  the  property  or  stock  of  the  merging  or  consolidating  cor- 
porations conveyed  to  the  new  or  consolidated  corporation,  as  well  as  upon  money 
capital  paid  in,  and  may  fix  the  amount  of  such  preferred  stock."  All  acts  or 
parts  of  acts  inconsistent  herewith  are  repealed.    Laws  1893,  ch.  67. 

Any  corporation  created  under  the  general  law,  to  which  this  act  is  a  supple- 
ment, shall  have  power  to  "purchase,  hold,  sell,  assign,  transfer,  mortgage,  pledge 
or  otherwise  dispose  of  the  shares  of  the  capital  stock  of  any  other  corporation  or 
coi-porations  created  under  the  law  of  this  or  any  other  state,  and  to  exercise,  while 
owners  of  such  stock,  all  the  rights,  powers  and  privileges,  including  the  right 
to  vote  thereon,"  which  natural  persons  could  exercise ;  also  to  "  purchase,  hold, 
sell,  assign,  transfer,  mortgage,  pledge  or  otherwise  dispose  of  any  securitifes  or» 
evidences  of  debt  created  by  other  corporation  or  corporations  of  this  or  any  other 
state,"  in  the  same  manner  and  to  the  same  extent  as  natural  persons.  All  acts 
inconsistent  with  this  act  are,  to  the  extent  of  such  inconsistency,  hereby  repealed. 
Laws  1893,  ch.  171. 

For  surety  companies,  see  Laws  1893,  ch.  118. 

For  bond  and  indemnity  companies,  see  Laws  1893,  ch.  153. 

For  electric  companies,  see  Laws  1893,  ch.  287. 

For  trust  companies,  see  Laws  1893,  ch.  164 

Respecting  corporations  for  building  bridges  across  boundary  streams,  see  Laws 
1892,  ch.  253.  / 

As  to  laborers'  liens,  see  Laws  1892,  ch.  373. 

As  to  consolidation  of  gas,  electi-ic,  heat  and  power  companies,  see  Laws  1892, 
ch.  257. 

For  turnpike  companies,  see  Laws  1892,  chs.  Ill,  209. 

Provision  is  made,  in  the  case  of  any  manufacturing  company,  specially  char- 
tered, for  exchanging  any  portion  of  its  full-paid  stock  for  assessable  stock,  with 
the  assent  of  the  holders,  and  for  issuing  preferred  stock.    Laws  1892,  ch.  264. 

A  very  important  statute  is  that  by  which  any  corporation  organized  under 
this  act  may  purchase,  hold,  sell,  assign,  transfer,  mortgage,  pledge  or  otherwise 
dispose  of  the  shares  of  the  capital  stock  or  securities  or  evidences  of  debt  of  any 
other  domestic  or  foreign  corporation.  Laws  1893,  ch.  171,  given  more  in  detail 
supra. 

Bailroads. —  Seven  or  more  may  incorporate  where  the  road  to  be  built  is  less 
than  ten  miles  in  length,  but  where  the  proposed  road  is  ten  miles  or  more  in 
length  the  number  of  corpoi'ators  shall  be  at  least  thirteen.  The  cox-porators  may 
make  and  sign  articles  of  association  in  which  shall  be  stated  (1)  the  corporate 
name ;  (2)  the  period  of  duration ;  (3)  the  termini  of  the  road ;  (4)  the  length  of 
the  road,  as  near  as  may  be ;  (5)  the  name  of  each  county  in  the  state  into  which 
the  road  will  run;  (6)  the  amount  of  capital  stock  (which  shall  be  not  less  than 
$10,000  for  every  mile  of  road),  and  the  number  of  shares ;  (7)  the  names  and  resi- 
dences of  seven  directors,  whei-e  the  road  will  be  less  than  ten  miles  in  length,  or 
of  thirteen  directors  where  the  length  of  the  road  is  ten  miles  or  more,  a  majority 
of  whom  shall  be  residents  of  the  state.  Each  subscriber  shall  give  his  place  of 
residence,  and  state  the  number  of  shares  he  will  take.  On  compliance  with  the 
provisions  of  the  next  section  the  articles  may  be  filed  for  record  with  the  secre- 
tary of  state ;  and  thereupon  the  corporators,  and  all  who  shall  become  stockhold- 
ers, shall  be  a  corporation.  Besides  the  powers  granted  to  corporations  in  general, 
such  railroad  corporation  shall  have  power  to  take  and  hold  such  voluntary  grants 
of  real  estate  and  other  property  as  shall  be  made  to  aid  in  the  construction  and 
accommodation  of  the  railroad,  the  real  estate  thus  received  to  be  held  for  the 
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purposes  of  the  grant  only ;  to  purchase,  hold  and  use  all  such  real  estate  or  other 
property  as  may  be  necessary  for  the  construction  and  maintenance  of  the  rail- 
road, and  for  stations  and  other  accommodations  necessary  to  accomplish  the  ob- 
ject of  the  incorporation ;  and  to  exercise  all  other  powers  hereby  granted.  Re- 
vision of  1877,  p.  909,  g  89.  Such  articles  shall  not  be  filed  and  recorded,  until  at 
least  $3,000  of  stock  for  each  mile  of  the  proposed  road  is  subscribed  and  paid, 
bona  fide  in  cash,  to  the  directors  named  in  the  articles,  nor  until  the  directors 
shall  have  deposited  said  sum  with  the  state  treasurer,  the  same  "  to  be  repaid 
{by  the  state  treasurer]  to  the  directors  of  the  said  'company,  or  to  the  treasurer 
thereof,  in  sums  of  $2,000  for  each  mile  of  said  railroad,  upon  the  construction  of 
which  it  shall  be  proved,  to  his  satisfaction,  that  the  said  company  have  expended 
at  least  the  sum  of  $3,000,  nor  until  there  is  indorsed  on  such  articles  of  associa- 
tion, or  annexed  thereto,  an  afiBdavit,"  made  by  at  least  five  directors,  that  the 
amount  of  stock  required  by  this  section  has  been  bona  fide  subscribed,  and  that 
it  is  intended,  in  good  faith,  to  construct  and  operate  the  road.  §  90,  Am'd  Sup. 
of  1886,  p.  825,  §  14.  When  the  articles  and  afBdavit  have  been  filed,  the  direct- 
ors may,  if  the  whole  of  the  capital  has  not  been  subscribed,  continue  to  receive 
subscriptions  until  the  whole  capital  stock  has  been  subscribed.  At  the  time  of 
subscribing  each  subscriber  shall  pay  to  the  directors  ten  per  cent,  of  the  amount 
of  his  subscription,  and  no  subscription  shall  be  received  without  such  payment. 
§  93.  There  shall  be  thirteen  directors,  excepting  where  the  road  is  less  than  ten 
miles  in  length,  in  which  case  the  number  of  directors  shall  be  seven.  They  shall 
be  chosen  annually  in  the  manner  prescribed  by  the  by-laws,  and  in  the  election 
of  directors  each  share  shall  be  entitled  to  one  vote.  Vacancies  in  the  board  shall 
be  filled  as  the  by-laws  direct  No  person  shall  be  a  director  unless  he  is  a  stock- 
holder and  qualified  to  vote  at  the  election  at  which  he  may  be  chosen.  At  any 
election  the  books  shall  be  exhibited  to  the  meeting,  if  a  majority  of  the  stock- 
holders j)resent  demand  it.  §  93,  Am'd  Sup.,  p.  836,  §  16.  The  directors  shall  ap- 
point one  of  their  numbers  president,  and  may  also  appoint  a  secretary  and  treas- 
urer, and  such  other  officers  as  shall  be  prescribed  by  the  by-laws,  and  shall  allow 
such  salaries  to  the  officers  and  president  as  the  board  think  proper,  g  94.  The 
directors  may  call  in  subscriptions  in  such  manner,  and  in  such  instalments,  as 
they  deem  proper.  §  95,  Stock  is  personal  property,  and  shall  be  transferable 
in  the  manner  prescribed  by  the  by-laws ;  but  no  shares  shall  be  transferred  until 
all  previous  calls  thereon  shall  have  been  paid  in  full.  §96.  If  the  capital  stock  i 
IS  found  insufficient  for  constructing  and  operating  the  road,  the  company  may, 
with  the  concurrence  of  two-thirds  of  all  the  stock,  at  a  called  meeting,  increase 
its  capital,  from,  time  to  time,  to  any  necessary  amount.  §  97.  The  company  may 
be  made  liable  for  labor  furnished  to  a  contractor  for  the  construction  of  the  road. 
§  98.  Lands  may  be  entered  upon  and  surveyed,  and,  after  paying  or  tendering 
the  proper  compensation,  the  road  may  be  constructed  over  any  lands,  and  into 
any  city,  town  or  village  named  as  a  terminus,  after  a  survey  of  the  routes  has 
been  deposited  with  the  secretary  of  state.  Either  before  or  after  the  comple- 
tion of  the  main  line,  branch  lines  may  be  constructed  within  the  limits  of  any 
county  through  which  the  said  road  may  pass,  and  the  company  may  "enter 
upon,  take  possession  of,  hold,  have,  use,  occupy  and  excavate  any  lands,"  and 
do  all  other  things  suitable  or  necessary  for  the  completion,  repair  or  manage- 
ment of  said  railroad.  Deposits  shall  be  made  with  the  state  treasurer  before 
the  constriiction  of  branch  roads,  as  provided  above  in  case  of  the  main  line. 
All  branches  shall  be  commenced  within  six  months  from  the  filing  of  the 
survey,  and  be  completed  within  two  years  from  the  commencement  of  con- 
struction. §  99,  Am'd  Laws  1891,  oh.  78,  As  to  the  assessment  of  damages 
in  favor  of  those  whose  lands  are  taken,  see  g§  100,  101.  Eates  may  be  such  as 
the  company  think  reasonable,  but  not  more  than  three  cents  per  mile  for  passen- 
gers, nor  more  than  ten  cents  per  mile  per  ton  for  any  kind  of  property.  Freight 
charges  between  intermediate  stations  shall  not  exceed  those  between  the  ter- 
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mini.  §  103.  The  president  and  directors  shall  declare  such  dividends  as  they 
think  proper  out  of  the  net  profits.  §  104.  Any  company  incorporated  under  this 
act  may  "  purchase,  have  and  hold  "  real  estate  at  or  near  the  termini  of  the  road, 
or  at  any  other  point  on  the  line  where  the  directors  think  proper  to  build  a 
depot,  not  exceeding  ten  acres  in  each  place,  and  may  erect  houses,  workshops 
and  other  buildings  and  improvements  considered  necessary  for  the  uses  of  their 
business,  and  may  receive  the  rents  and  emoluments  thereof.  Any  company 
owning  and  operating  a  railroad  wholly  within  any  county  of  the  state,  whose 
charter  authorizes  the  company  to  purchase,  have  and  hold  real  estate  at  the 
termini  of  its  road,  and  at  depots  along  the  way,  not  exceeding  one  acre  at  each 
place,  may  take  and  acquire  title  to  real  estate  at  the  termini  and  intermediate 
stations  to  any  amount  not  exceeding  ten  acres  at  each  place,  as  may  be  deemed 
necessary  for  the  use  of  the  company.  "It  shall  be  lawful- for  any  corporation 
incorporated  under  this  act  or  under  any  of  the  laws  of  this  state,  at  any  time 
during  the  continuance  of  its.  charter,  to  lease  its  road  or  any  part  thereof  to  any 
other  corporation  or  corporations  of  this  or  any  other  state,  or  to  unite  and  con- 
solidate as  well  as  merge  its  stock,  property  and  franchises  and  road  with  those 
of  any  other  company  or  companies  of  this  or  any  other  state,  or  to  do  both ;  and 
such  other  company  and  companies  are  hereby  authorized  to  take  such  lease  or 
to  unite,  consolidate,  as  well  as  merge  its  stock,  property,  franchises  and  road 
with  said  company,  or  to  do  both,  and  after  such  lease  or  consolidation  the  com- 
pany or  companies  so  acquiring  said  stock,  property,  franchises  and  road  may 
use  and  operate  such  road  and  their  own  roads,  or  all  or  any  of  them,  and  trans- 
port freights  and  passengers  over  the  same  and  take  compensation  therefor,  ac- 
cording to  the  provisions  and  restrictions  contained  in  this  act,  notwithstanding 
any  special  privilege  heretofore  granted  or  hereafter  to  be  granted  to  another 
corporation  for  the  transportation  of  freights  and  passengers  between  any  points 
on  the  lines  of  said  roads  or  any  other  points  within  or  without  the  state; "  pro- 
vided, that  nothing  in  this  act  shall  authorize  any  coi-poration  existing  under  a 
special  charter  to  charge  greater  rates  than  may  be  authorized  by  their  respective 
acts  of  incorporation.  §  105,  Am'd  Supp.,  p.  838,  §  20;  and  Laws  1887,  ch.  81. 
As  soon  as  any  part  of  a  railroad  is  in  opei'ation,  the  president  shall  file  with  the 
state  comptroller  a  statement,  under  oath,  of  the  cost  of  said  road,  including 
equipments,  appendages  and  all  expenses ;  and  annually  thereafter  he  shall  make 
a  like  statement  of  the  cost  and  expenses  connected  with  the  road,  including  the 
cost  of  road-bed.  §  107.  Any  corporation  formed  under  this  act  may,  from 
time  to  time,  borrow  such  sums  of  money,  not  exceeding  in  the  whole  its  paid-up 
capital  stock,  as  may  be  necessary  to  build  or  repair  the  road,  and  secure  neces- 
sary equipments ;  and  may  secure  the  repayment  thereof  by  the  "  execution,  ne- 
gotiation and  sale  of  any  bond  or  bonds,  and  secured  by  mortgage  on  said  lands, 
privileges,  franchises  and  appurtenances  of  and  belonging  to  said  company ; " 
provided,  that  no  plea  of  usury  shall  be  allowed  to  such  company  in  connection 
with  any  such  transactions.  Said  bonds  shall  constitute  a  first  lien  on  the  I'ail- 
road,  its  cars,  real  estate  and  franchises,  and  the  proceeds  of  said  bonds  shall 
be  used  for  the  purpose  of  constructing  the  railroad.  If  any  person  or  persons 
shall  issue  such  bonds  "to  any  greater  amount  than  the  amount,  at  the  time  of 
such  issue,  shall  have  been  actually  paid  up  on  the  capital  stock  of  such  railroad," 
such  person  or  persons  shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  a  fine  of  not  more  than  $5,000,  or  by  imprisonment  for  not  more  than  three 
years,  or  by  both.  §  108,  Am'd  Supp.,  p.  834,  §  13.  Companies  whose  roads  shall 
be  constructed  under  the  provisions  of  this  act  shall  have  the  right  to  connect 
their  railroads  with  any  other  railroads  within  or  without  the  state,  upon  such 
terms  as  may  be  agreed  upon  by  the  management  of  said  roads ;  and  if  the  com- 
panies cannot  agree  upon  the  terms  of  such  connection,  a  commission  shall  be 
appointed  by  the  supreme  court  to  settle  the  question  and  fix  the  terms.  All 
companies  whose  roads  are  "  crossed,  intersected  or  joined  "  shall  receive  from 
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each  other  and  forward  all  goods  and  property  intended  for  points  on  their  roads, 
with  the  same  dispatch  as  that  exercised  in  the  care  of  individuals  and  other  cor- 
porations, and  at  no  greater  rate  than  the  rate  paid  by  individuals  and  other  cor- 
porations over  the  same  line.  §  111.  The  company  shall  commence  the  proposed 
road  within  six  months  from  their  organization,  and  if  the  proposed  road  is  less 
than  fifty  miles  in  length,  at  least  one  track  shall  be  opened  and  completed 
within  two  years  from  the  date  of  commencement ;  and  if  the  said  road  shall  ex- 
ceed fifty  miles  in  length,  the  company  shall  have  for  completing  its  road  an  addi- 
tional six  months  for  each  twenty  miles  in  excess  of  the  said  fifty  miles ;  "pro- 
vided, the  road  shall  be  opened  for  public  use  in  all  cases  where  fifty  miles  of 
track  are  laid ; "  provided  also,  that  any  company  formed  under  this  act,  and 
failing  to  comply  with  the  provisions  of  this  section,  shall  thereby  forfeit  its 
franchises ;  provided,  further,  that  the  time  during  which  a  company  may  be  en- 
joined by  the  court  from  prosecuting  its  work  shall  not  be  counted  as  a  part  of  the 
time  limited  for  completing  the  road.  §  123.  For  any  violation  of  sections  89  and  90, 
or  any  neglect  to  comply  with  any  of  the  provisions  of  said  sections,  the  company 
or  persons  so  ofiiending  shall  forfeit  |350  for  each  and  every  offense.  §  123.  The 
corporation  is  authorized  to  build  viaducts  over  navigable  streams.  §  124,  Am'd 
Sup.,  p.  837,  §  18.  No  franchise  heretofore  granted  to  construct  a  railroad,  or  to 
operate  any  ferries  on  other  lines  of  travel,  and  take  tolls  or  fares  therefor,  shall 
hereafter  continue  to  be  exclusive,  and  no  like  franchise  hereafter  granted  shall  be 
or  be  construed  to  be  exclusive,  unless  in  such  grant  heretofore  made  or  hereafter 
to  be  made  it  be  expressly  so  provided.  All  corporations  organized  under  this  act 
shall  be  subject  to  all  general  laws,  now  or  hereafter  to  be  passed,  regulating  rail- 
roads and  their  operation.  §  136.  The  legislature  may  alter  or  repeal  any  pro- 
vision of  this  act,  provided  no  corporation  hereafter  organized  shall  be  affected 
thereby  unless  the  act  making  the  repeal  or  alteration  shall  so  expressly  declare. 
g  127.  (Sections  89-137  are  the  act  of  April  3,  1873.)  When  any  corporation  in- 
corporated under  the  above  act  has  located  the  route  of  its  road,  it  may  relocate 
any  part  of  its  I'oad  not  built,  in  the  same  manner  and  under  the  same  conditions 
as  though  the  part  to  be  relocated  had  never  been  located ;  provided,  that  the 
company  shall  first  secure  the  consent  of  any  one  who  holds  stock  on  the  condi- 
tion of  the  original  location ;  and  provided,  that  the  location  shall  not  be  changed 
in  any  city  except  to  comply  with  an  ordinance  of  the  common  council  already 
passed ;  and  provided,  also,  that  no  relocation  shall  be  made  where  the  right  of 
the  company  to  cross  the  land  of  any  person  is  the  subject  of  litigation,  and  that 
such  relocation  shall  be  made  within  twelve  months  from  the  time  of  the  original 
location.  §  128.  Any  railroad  company  may  charge  ten  cents  for  each  passenger, 
or  five  cents  per  hundred  for  freight,  for  the  whole  distance  carried,  when  the 
present  legal  rate  does  not  amount  to  that  sum.  §§  34,  35.  No  railroad  or  canal 
company  shall  charge  or  receive  any  greater  rate  for  freight  transported  between 
way  stations,  or  between  a  way  station  and  either  terminus,  than  they  charge  or 
receive  for  freight  between  the  termini  of  the  road.  §  37.  Any  charge  in  excess 
of  the  legal  rates  causes  the  company  to  forfeit  $100  for  each  offense.  §  38.  Any 
railroad  company  may  receive  from  "  any  express  or  transportation  company, 
pereon  or  firm"  any  amount  agreed  upon  for  carrying  "express  goods  or  other 
property,"  notwithstanding  any  limit  to  the  contrary  in  the  railroad  company's 
charter  or  otherwise.  §  40.  Every  railroad  and  canal  company  in  the  state  shall 
make  annual  reports  to  the  legislature.  §§  51,  52.  The  report  is  due  on  the  first 
Tuesday  in  January ;  and  for  failure  to  report  by  the  first  Tuesday  in  February 
such  company  shall  forfeit  |10,000.  §  54.  Elaborate  provisions  are  prescribed  for 
the  reorganization  of  railroads  after  a  foreclosure  sale  thereof.  §  56  (Act  of  March 
37,  1874);  gg  167-171  (approved  March  25,  1875);  Act  of  April  11,  1887  (Laws  1887, 
ch.  125);  Rev.  of  1877,  p.  944,  gg  165,  169  (Act  of  April  9,  1875).  "Whenever  the 
railroad  and  franchises  of  any  railroad  corporation  of  this  state  or  any  part  or 
parcel  of  the  same  "  has  been  or  shall  be  sold  at  any  judicial  sale,  it  shall  be  lawful 
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for  "  any  other  railroad  corporation  of  this  stats  which  owns,  leases  or  operates  a 
railroad  having  a  physical  connection  therewith  "  to  purchase  such  railroad  and 
franchises,  or  any  part  thereof,  "  either  at  the  said  sale  or  thereafter,  from  the 
purchaser  or  purchasers  thereof,"  or  from  his  or  their  heirs  or  assigns ;  and  upon 
the  completion  of  such  sale,  the  said  railroad  and  franchises,  or  the  part  so  pur- 
chased, "shall  vest  in  and  be  merged  with  and  become  a  component  part"  of 
the  railroad  and  franchises  of  the  corporation  purchasing  the  same ;  provided, 
that  the  purchasing  corporation  shall  file  with  the  secretary  of  state  a  map  of  the 
railroad  so  purchased.  Laws  1893,  ch.  79.  Eailroad  companies  may  hold  land  at 
their  stations  necessary  for  railroad  purposes,  notwithstanding  any  limitation  in 
their  charter,  or  in  the  general  laws.  But  all  lands  thus  held  in  excess  of  the 
amount  limited  in  the  charters  shall  be  taxed  like  other  lands  in  the  same  locality. 
Eev.  of  1877,  p.  919,  §  65.  Any  railroad,  canal  or  transportation  company  in  the 
state  may  lease,  purchase,  hold  and  convey  any  real  estate  that  may  be  necessary 
for  the  corporate  business  in  any  adjoining  state,  the  law  of  such  state  not  pro- 
hibiting. §  68.  It  shall  be  lawful  for  the  stockholders  of  any  existing  corpora- 
tion, or  of  any  new  corporation  organized  under  tlie  act  respecting  railroads  and 
canals,  upon  the  sale  and  purchase  of  any  x-ailroad,  canal,  turnpike  or  plankroad, 
and  of  the  corporate  rights,  liberties,  privileges  and  franchises  of  the  corporation 
owning  the  same,  as  provided  for  by  the  said  act  [the  reference  is  to  an  act  of 
March  37,  1874],  to  agree  in  writing  that  the  holders  of  any  bonds  of  such  corpo- 
ration thereafter  issued  and  secured  by  mortgage  of  the  property  and  franchises 
thereof,  shall  have  and  exercise  the  right  of  voting  at  all  stockholders'  meetings, 
either  for  election  or  other  purposes,  in  the  same  manner  as  stockholders ;  such 
voting  to  be  either  in  person  or  by  proxy,  and  such  persons  to  cast  as  many  votes 
"in  right  of  their  said  bonds"  as  they  would  be  entitled  to  cast  "  if  holders  of  stock 
of  par  value  equal  to  the  amount  thereof."  Every  bondholder  availing  himself  of 
the  privilege  thus  granted  shall  be  subject  to  the  same  liabilities  as  a  stockholder 
to  the  amount  of  his  bonds,  g  83.  The  agreement  provided  for  in  the  preceding 
section  must  be  stated  in  the  certificate  of  organization,  or  in  a  supplementary  cer- 
tificate, and  every  such  certificate  shall  be  signed  by  all  the  stockholders.  §  84.  The 
president  of  every  corporation  formed  under  the  act  to  which  this  is  a  sup- 
plement, or  under  the  act  of  March  35,  1875,  or  under  the  act  of  April  9,  1875, 
shall  be  a  director  and  may  vote  as  such,  and  the  board  of  directors  of  such 
corporation  shall  consist  of  as  many  persons  as  shall  be  constituted  such  board 
"  according  to  the  charter  of  the  corporation  originally  existing  and  by  virtue 
of  such  acts  or  either  of  them  newly  organized,  anything  in  any  act  to  the  con- 
trary notwithstanding."  §  88.  (The  three  preceding  sections  are  parts  of  the 
act  of  April  31,  1876.)  "Whenever  any  railroad  or  canal  company  becomes  in- 
solvent or  fails  for  ninety  days  after  the  same  becomes  due  to  pay  the  principal 
or  interest  on  any  mortgage,  the  chancellor  may,  upon  the  application  of  any 
creditor,  mortgagor  or  stockholder,  appoint  a  receiver  or  trustees,  and  such  re- 
ceiver may  sell  or  lease  the  mortgaged  property,  the  purchaser  taking  the  place 
of  the  corporation  in  all  respects,  if  they  file  a  certificate  accepting  the  charter  of 
the  former  corporation,  p.  917,  §  57,  and  p.  1281,  §  1.  Provision  is  made  for  the 
formation  of  companies  to  build  and  operate  tramways.  Laws  1888,  ch.  286. 
Any  railroad  corporation  formed  under  any  law  of  the  state,  whenever  a  majority 
of  the  directors  shall  so  decide,  may  purchase  or  rent  of  any  domestic  company  any 
boats  or  vessels,  and  also  any  wharves,  piers,  docks,  landings  and  buildings  at  or 
near  any  terminus  of  its  rbad  "  capable  of  being  of  use  in  the  transportation  of 
freight  or  passengers:  "  and  "such  other  company  or  companies  are  hereby  au- 
thorized and  empowered  to  make  such  sale  or  lease,  whenever  a  majority  of  the 
directors  thereof  shall  decide."  Laws  1888,  ch.  140.  State  officers,  judges,  court 
clerks  and  members  of  the  legislature  "shall  pass  and  repass  free  of  charge"  on 
the  road  of  any  company  incorporated  under  the  general  act  Rev.  of  1877,' 
p.  935,  §"125.    The  penalty  for  charging  a  higher  rate  than  is  allowed  by  law  is 
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$100  for  each  offense,  p.  943,  g  154.  If  any  company  shall  fail  for  ten  days  to 
run  daily  trains  on  any  part  of  its  road,  the  chancellor  shall  appoint  a  receiver 
upon  the  petition  of  any  citizen.  This  provision  shall  not  apply  to  roads  at  the 
seaside  not  exceeding  four  miles  in  length,  intended  merely  for  the  accommoda- 
tion of  summer  tourists.  §  160,  Am'd  Sup.,  p.  834,  §  43.  Municipalities  may 
enter  into  contracts  with  railroads  for  the  relocation  of  their  roads  within  the 
the  city.  §  163.  Railroads  may  condemn  lands  for  depot  purposes  and  other 
legitimate  uses  along  the  right  of  way.  §  173.  Whenever  the  railroads  of  the 
state  shall  cross  each  other,  or  approach  each  other  within  a  distance  of  one  mile, 
and  the  corporations  shall  agree  to  connect  their  roads,  either  company  may  con- 
struct a  branch  to  form  such  connection,  and  may  condemn  land  in  the  manner 
prescribed  by  the  charter,  "provided  that  in  no  case  shall  any  connection  be  made 
without  mutual  consent  in  writing  under  seal  of  such  corporations."  Sup., 
p.  823,  §§  31-34.  Any  railroad  company  formed  under  the  general  act  may  es- 
tablish and  operate  ferries,  when  the  terminus  or  termini  of  the  road  may  be  on 
the  rivers  or  navigable  waters  of  the  state,  subject  to  the  provisions  of  said  act  re- 
specting rates ;  or  the  company  may  make  contracts  with  other  ferry  companies 
for  transporting  freight  and  passengers.  §  85.  A  raih-oad  may  be  constructed 
upon  or  across  any  street  or  highway  in  a  municipality,  which  such  municipality 
acquired  by  condemnation,  and  which  was  under  tide-water  in  1864,  if  authorized 
by  the  goyerning  body  of  the  municipality.  §  3'3.  If  the  capital  stock  is  found 
more  than  sufficient  for  the  construction  and  operation  of  the  road,  the  directors 
may,  with  the  consent  of  two-thirds  of  the  stock,  reduce  ths  capital.  A  copy  of 
the  resolution  of  the  board  must  be  filed  with  the  secretary  of  state  within  thirty 
days.  §  37.  Any  railroad  which  formally  abandons  a  part  of  its  road  by  reason 
of  having  made  a  connection  with  another  railroad  shall  be  paid  by  the  state 
treasurer,  out  of  the  sum  originally  deposited  by  the  company,  a  sum  equal  to 
$3,000  for  each  mile  abandoned,  and  a  proportionate  amount  for  a  lesser  distance. 
The  abandoned  route  shall  not  again  be  used  by  the  company  without  a  resurvey 
and  a  deposit  of  the  aforesaid  amount  with  the  state  treasurer.  §  40.  Whenever 
a  company  has  a  duty  imposed  upon  it  or  has  a  privilege  which  it  is  authorized 
to  exercise,  and  the  time  is  limited  within  which  such  duty  is  to  be  discharged  or 
such  privilege  e.xercised,  the  time  during  which  the  company  may  be  prevented 
by  any  court  from  performing  its  duty  or  exercising  such  privilege  shall  not  be 
computed  as  a  part  of  the  time  thus  limited.  §  41.  •  ^ny  company  which  has 
constructed  a  portion  of  its  road  may  suspend  the  operation  of  such  portion  for 
such  time  or  times  as  the  directors  deem  necessary  for  the  completion  of  the  road, 
or  for  repairs,  notwithstanding  any  law  to  the  contrary  heretofore  passed.  §  43. 
"  Any  railroad  corporation  created  by  special  act  or  as  lessees  thereof,  owning  or 
operating  a  railroad  within  the  state,"  may  acquire  title  in  the  manner  prescribed 
by  the  act  under  which  such  corporation  was  originally  constructed,  or  by  any 
supplementary  act,  to  all  lands  necessary,  in  the  judgment  of  the  directors,  to 
straighten  or  shorten  the  route,  or  connect  points  on  the  road  by  shorter  lines, 
and  to  all  lands  necessary  for  depots  and  other  purposes  on  such  shortened  or 
connecting  lines.  If  any  corporation  shall  have  established  a  route  which,  when 
constructed,  would  straighten  or  shorten  the  route  of  any  other  railroad  corpo- 
ration aforesaid,  or  would  connect  points  thereon,  "forming  thereby  in  connection 
therewith  a  shorter  line  thefefor,"  the  first  mentioned  corporation  may  transfer 
such  route  and  any  land  or  right  of  way  by  it  taken  or  bargained  for  to  such  other 
railroad  corporation ;  provided,  that  this  section  shall  not  authorize  condemnation 
in  any  case  where  such  connecting  or  shortening  route  shall  have  been  constructed 
and  in  operation,  and  that  such  connecting,  shortening  or  widening  shall  not  be 
made  within  any  incorporated  city,  gg  49,  50.  Any  company  may  acquire Jands 
for  a  change  of  location  to  avoid  any  natural  difficulty  in  the  way,  and  may 
sell  the  "section  of  road  or  location  abandoned,"  in  such  manner  as  the  di- 
rectors see  tit     But  not  more  than  one  mile  shall  be  thus  abandoned.    §§  51,  53. 
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"It  shall  be  lawful  for  railroad  corporations  chartered  by  or  under  the  laws  of 
this  state,  and  whose  railroads  are  now  constructed  and  lie  wholly  within  this 
state,  and  which  have  been  authorized  to  hold  other  railroads  under  lease  or  to 
lease  their  properties,  and  which  said  corporations  are  now  bound  by  contracts  of 
lease,  and  also  any  such  corporations  whose  railroads  are  now  constructed  and 
lying  within  the  state,  as  are  now  authorized  to  consolidate  their  capital  stocks  or 
property  or  business,  to  absolutely  consolidate  and  merge  their  corporate  rights, 
franchises,  powers  and  privileges  into  any  one  of  such  corporations  so  authorized 
as  aforesaid,  so  that,  by  virtue  of  this  act,  such  corporations  shall  be  consolidated 
and  merged,  and  so  that  all  the  property,  rights,  franchises  and  privileges  by  law 
vested  in  such  corporation  so  merged  shall  be  transferred  to  and  vested  in  the  cor- 
poration into  which  such  consolidation  and  merger  shall  be  made."    §  53  (Act  of 
March  7,  1878).    The  increase  of  capital  stock  "  shall  not  be  more  than  twenty  per 
centum  greater  than  the  aggregate  amount  of  the  capital  stock  and  shares  of  the 
corporations  so  consolidated  and  merged."    Id.     "  The  corporation  into  which 
such  merger  shall  be  made  shall  have  the  power  and  authority  to  issue  bonds, 
either  registered  or  coupon,  and  to  create  a  mortgage  on  a  portion,  or  on  all,  of 
its  property,  real  and  personal,  and  also  of  all  its  rights,  privileges  and  franchises, 
to  trustees,  to  secure  the  payment  of  the  bonds  so  issued,  and  to  give  and  exchange 
the  said  bonds  for  the  debts  and  obligations  of  the  respective  corporations  so  con- 
solidated and  merged ; "  provided,  that  the  bonds  so  issued  shall  not  exceed  in 
amount  the  whole  of  the  debt  and  obligations,  and  twenty  per  centum  besides,  of 
the  consolidated  corporations,  and  that  the  interest  thereon  shall  not  exceed  seven 
per  centum  per  annum.    The  bonds  may  be  given  in  lieu  of  mortgages  and  debts, 
on  such  terms  as  may  be  agreed  upon  between  the  company  and  the  creditors. 
Id.     Whenever  two  or  more  railroad  corporations  have  "  affected,"  or  are  desir- 
ous of  "  affecting,"  a  consolidation  and  merger,  "  under  or  by  virtue  of  the  act  to 
which  this  is  a  supplement  [Act  of  March  7,  1878],  or  otherwise,"  and  the  bonded 
debt  of  said  corporations  is  unequal  in  amount,  or  one  or  more  of  said  corporations 
have  no  bonded  debt,  "  it  shall  be  lawful  for  all  or  either  of  said  corporations  hav- 
ing the  lesser  bonded  debt,  or  no  bonded  debt,  to  receive  in  the  preferred  stock  of 
the  said  consolidated  corporation,  or  in  bonds  secured  by  mortgage  upon  the 
property  and  franchises  thereof,  an  amount  not  exceeding  one-half  its  or  their 
capital  stock  respectively  in  lieu  thereof,  and  in  exchange  for  an  equal  amount  of 
its  or  their  own  capital  stock  theretofore  issued;  which  capital  stock,  when  so 
received  by  the  said  consolidated  corporation,  shall  be  retired,  canceled  and  de- 
stroyed.   The  amount  of  said  preferred  stock,  or  of  bonds  secured  as  aforesaid,  so 
to  be  used  in  exchange  for  said  capital  stock,  shall  be  fixed  and  determined  by  a 
vote  of  two-thirds  of  the  stockholders  in  amount  of  the  said  consolidated  corpo- 
ration, or  of  the  several  corporations  desirous  of  effecting  such  consolidation." 
Such  consolidated  corporation  is  authorized  to  issue  its  bonds  at  par  to  such  an 
amount  as  may  be  necessary  to  carry  out  the  purposes  of  this  act,  and  to  secure 
the  same  by  its  indenture  of  mortgage  upon  its  property  and  franchises ;  it  may 
also  create,  by  a  two-thirds  stock  vote,  "  for  tlie  purposes  hereinbefore  set  out,"  a 
preferred  stock  to  an  amount  not  exceeding  one-half  of  the  authorized  capital  of  the 
respective  corporations  so  consolidated.    The  holders  of  such  preferred  stock  shall 
receive  a  fixed  half-yearly  dividend,  to  be  expressed  in  the  certificates,  befoi-e  any 
dividend  is  paid  on  the  common  stock.    §§  58, 59  (Act  of  March  14, 1879).     "  It  shall 
be  lawful  for  any  railroad  company  or  corporation  organized  under  the  laws  of 
this  state  to  merge  and  consolidate  their  ca.pital  stock,  franchises  and  property  y 
with  those  of  any  railroad  company  or  companies  of  this  state  whenever  the  said 
railroads,  so  to  be  consolidated,  shall  or  may  form  a  connecting  or  continuous  line 
or  lines  of  railroads;  provided,  that  no  raih'oad  company  claiming  a  contract 
with  the  state  on  the  subject  of  taxation  shall  avail  itself  of  the  provisions  of  this 
act  unless  said  contract  is  surrendered."    The  respective  boards  shall  enter  into  • 
an  agreement,  which  shall  be  submitted  to  the  stockholders  of  the  respective  com- 
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panies  at  a  special  meeting,  and  be  approved  by  two-thirds  of  the  stock.  A  certi- 
fied copy  of  the  agreement  so  adopted  must  be  filed  with  the  secretary  of  state, 
and  thereupon  all  the  rights,  interests  and  liabilities  of  the  several  companies  shall 
be  deemed  to  be  transferred  to  and  vested  in  the  new  corporation,  without  further' 
act  or'deed.  At  least  one  of  the  ofiBces  of  the  consolidated  company  must  be  in 
the  state  on  the  line  of  the  road.  The  court  shall,  upon  petition,  appoint  a  com- 
mission to  assess  the  damages  done  to  any  dissenting  stockholder,  and  the  new 
company  has  the  option  of  paying  such  damages,  or  buying  the  stock  of  such 
stockholder  at  its  market  value,  irrespective  of  any  appreciatjon  or  depreciation 
on  account  of  the  consolidation.  Bonds,  with  coupons  or  interest  certificates, 
may  be  issued,  "  to  an  amount  sufiBcient  to  cover  all  the  indebtedness  of  the  com- 
panies so  merged  and  consolidated,  and  to  aid  in  the  completion  and  equipment 
of  said  railroad,  to  secure  the  payment  of  which  it  shall  be  lawful  for  them  to 
create  a  mortgage,  covering  their  corporate  franchises,  rights,  privileges  and 
property,  real  and  personal ;  provided,  that  the  bonds  shall  not  bear  a  greater  rate 
of  interest  than  six  per  centum  per  annum ;  the  bonds  so  issued  may  be  given  in 
lieu,  exchange  and  satisfaction  of  and  for  all  bonus  or  other  debts  against  the 
companies  thus  merged  and  consolidated,  upon  such  terms  as  may  be  agreed 
upon  by  and  between  the  holders  of  said  debts  or  claims."  §§  60-68  (Act  of 
March  25,  1881,  and  April  17, 1885).  (The  title  to  the  above  act  recites  that  the  act 
authorizes  "  railroad  companies  incorporated  under  the  laws  of  this  and  adjoining 
states  "  to  merge  and  consolidate.)  It  shall  be  lawful  for  any  railroad  company 
incorporated  under  the  laws  of  another  state,  when  it  has  consolidated  with  any 
domestic  company,  under  any  law  or  statute,  "  to  borrow  any  amount  of  money 
to  aid  in  finishing,  extending  and  equipping  their  railroad ;  to  issue  coupon  bonds 
therefor,  of  the  denomination  of  one  thousand  dollars  each,  and  secure  the  pay- 
ment of  the  same  by  a  mortgage,  covering  the  whole  or  any  part  of  the 
property  and  franchises  so  merged  and  consolidated;"  provided,  the  bonds 
shall  bear  no  greater  rate  of  interest  than  six  per  cent,  per  annum.  All 
acts  or  parts  of  acts  inconsistent  herewith  shall  be  void.  §§  71-73  (Act 
■of  March  25,  1881).  When  any  consolidation  of  domestic  companies  has  been 
effected,  the  new  company  may  file  with  the  secretary  of  state  a  map  of  its 
lines,  whereupon  the  lines  described  therein  shall  be  deemed  the  lines  of  the 
company,  the  same  as  though  the  route  had  been  so  described  in  the  original 
location  of  tho  road.  And  the  new  company  shall  have  the  same  privileges  as 
to  the  condemnation  of  land  as  it  could  have  possessed  if  newly  organized.  Laws 
1893,  ch.  105.  The  corporate  name  may  be  changed.  §  74.  The  holders  of  a  ma- 
jority of  the  capital  stock  of  any  railroad  corporation  which  has  no  bonded  indebt- 
edness, and  which  does  not  pay  expenses,  or  whose  line  has  not  been  completed, 
may  surrender  the  corporate  rights,  etc.,  ana  dissolve  the  corporation  by  tiling  a 
certificate  with  the  secretary  of  state.  The  state  treasurer  shall  thereupon  pay  to 
the  company  the  amount  that  may  have  been  deposited  with  him,  as  required  by 
law.  The  directors  shall  sell  the  property  at  private  sale  and  distribute  the  pro- 
ceeds among  the  stockholders.  §§  75-77.  No  company  doing  business  under  a 
special  charter  shall  charge  more  than  three  and  one-half  cents  per  mile  for  carry- 
ing passengers.  §  78.  Whenever  equipment  and  rolling  stock  shall  be  sold,  leased 
or  loaned,  on  the  condition  that  the  title  to  the  same  shall  remain  in  the  vendor, 
lessor  or  bailor,  for  any  purpose  whatever,  such  condition  shall  not  be  valid  as  to 
any  subsequent  judgment  creditor  or  purchaser  without  notice,  unless  the  con- 
tract is  acknowledged  and  recorded  in  the  manner  required,  in  ease  of  mortgages, 
in  the  county  in  which  is  located  tho  principal  office  of  the  vendee,  lessee  oj-  bailee, 
within  the  state ;  nor  unless  each  locomotive  or  car  so  disposed  of  shall  have 
marked  thereon  the  name  of  the  vendor,  lessor  or  bailor,  or  his  assignee.  §  89. 
No  railroad  company  of  the  state  shall  lease  its  road  to  or  consolidate  with  any 
foreign  corporation  without  the  consent  of  the  legislature.  Before  such  permission 
is  granted  all  exemptions  from  taxation  and  all  special  provisions  therefor  shall 
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be  surrendered,  gg  91,  92.  Any  company  thus  authorized  to  lease  its  railroad  and 
franchises  "  shall,  in  addition  to  the  present  power  to  borrow  money  and  issue 
bonds  and  secure  the  payment  thereof  by  mortgage,  halve  power  and  authority 
to  borrow  money  and  issue  bonds  payable  not  more  than  one  hundred  years  from 
the  date  thereof,  to  an  amount  sufficient  to  cover  all  its  indebtedness,  and  to  aid 
in  the  completion  and  equipment  of  its  railroad,"  and  to  secure  the  payment  of 
the  same  may  mortgage  all  its  property  and  franchises.  Such  bonds  may  be  in 
lieu  and  satisfaction  of  all  bonds  or  other  corporate  debts,  "  upon  such  terms  as 
may  be  agreed  upon  by  the  holders  of  said  debts  or  claims ;  "  provided,  that  the 
bonds  shall  not  bear  a  greater  rate  of  interest  than  five  per  cent  per  annum,  "  or 
than  four  per  centum  per  annum  if  guarantied  as  to  payment  of  principal  and  in- 
terest falling  due  on  said  bonds  by  the  railroad  corporation  accepting  such  lease." 
All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act  ai-e  repealed. 
§  94  (Act  of  April  12,  1886).  The  directors  of  any  domestic  railroad  company 
may  increase  their  number  to  not  more  than  twenty,  by  selecting  from  the  stock- 
holders, from  time  to  time,  additional  members  to  act  as  vice-presidents,  who  shall 
have  such  powers,  perform  such  duties  and  receive  such  compensation  as  the  di- 
rectors may  determine.  All  acts  or  parts  of  acts  inconsistent  herewith  are  repealed. 
§  96  (Act  of  Feb.  8,  1881).  Railroad  corporations  may  consti'uct,  acqiiire  and  op- 
erate lines  of  telegraph  for  commercial  and  public  use.  §g  98-102.  A  railroad 
company  may  retain  control,  in  whole  or  in  part,  of  any  portion  of  its  road  for 
which  an  improved  or  straightened  line  has  been  substituted,  but  must  pay  taxes 
thereon  at  the  rate  charged  upon  the  real  estate  of  individuals  in  the  same  dis- 
trict §  105.  No  lease  shall  be  made  by  a  receiver  or  ti'ustee  appointed  by  the 
court  or  the  chancellor,  except  upon  a  rental  and  security  to  be  approved  by  the 
court  and  a  majority  of  the  stock.  Rev.  of  1877,  p.  196,  §  106 ;  also  Sup.,  p.  166, 
§§  76,  77.  Any  railroad  corporation  of  the  state,  the  amount  of  whose  mortgage 
indebtedness  shall  have  been  definitely  fixed  by  special  law, "  shall  have  power,  nof>- 
withstanding  any  such  limitation,  to  borrow  such  sum  or  sums  of  money,  from 
time  to  time,  as  shall  be  necessary  to  pay  off  or  retire  its  existing  and  maturing 
mortgage  indebtedness,  to  lay  an  additional  track  where  its  railroad  is  now  com- 
posed of  a  single  track  and  sidings,  or  to  otherwise  improve  its  railroad,"  and 
furnish  equipment,  "and  to  secure  the  repayment  thereof  by  the  execution,  nego- 
tiation and  sale  of  any  bond  or  bonds  secured  by  mortgage  on  the  railroad,  lands, 
privileges,  franchises  and  appurtenances ;  "  provided  the^  whole  mortgage  indebt- 
edness shall  not  at  any  time  exceed  the  amount  of  the  capital  stock,  and  the  bonds 
shall  not  bear  a  greater  rate  of  interest  than  six  per  cent  per  annum,  and  two- 
thirds  of  the  stock  shall  consent  to  such  mortgage.  All  acts  inconsistent  herewith 
are  appealed.  Laws  of  1887,  ch.  29.  Any  domestic  railroad  sold  at  a  judicial  sale 
may  be  purchased  by  any  corporation  whose  line  forms  a  "physical"  connection 
therewith ;  but  the  purchased  road  shall  be  subject  to  the  general  law  taxing  rail- 
roads. Laws  of  1888,  ch.  231.  Any  company  formed  or  to  be  formed  under  the 
general  act  may  purchase  any  amount  of  land  for  terminal  purposes,  but  this  act 
shall  not  enlarge  the  powers  now  existing  to  condemn  land.  Laws  1890,  ch.  174 
All  companies  formed  or  to  be  formed  under  the  general  act,  whose  railroads 
form  connecting  lines  by  means  of  intervening  line  or  lines  of  any  other  corpora- 
tion or  corporations  also  formed  or  to  be  formed  under  the  general  act  and  which, 
if  having  continuous  lines,  would  have  the  right  to  consolidate,  may  nevertheless 
consolidate,  though  the  intervening  lines  are  not  included  in  the  consolidation. 
Any  contract  with  the  state  for  special  taxation  must  be  surrendered  before  such 
consolidation.  Laws  1890,  ch.  175.  Corporations  formed  for  the  construction  or 
repair  of  railroads  or  any  work  of  internal  improvement,  may  "subscribe  for, 
take,  pay  foi',  hold,  use  and  dispose  of  stock  or  bonds  in  any  corporation  or  cor- 
porations formed  for  the  purpose  of  constructing,  maintaining  and  operating  any 
such  public  works,  with  the  same  rights  and  privileges  as  individuals  would  be 
entitled  to  in  like  case ;  "  and  property,  real  or  personal,  necessary  for  corporate 
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purposes,  labor  or  materials  may  be  received  in  payment  of  such  subscriptions,  in 
such  instalments  as  the  directors  may  agree  upon.  The  stock  shall  be  full-paid,. 
and  shall  have  stamped  upon  it  "  issued  for  property  purchased."  Laws  1891, 
ch.  175.  Branch  lines  may  be  constructed  by  any  domestic  company  to  any  mill, 
factory,  manufactory  or  clay  bed,  wheiBever  the  board  of  directors  think  such 
branches  would  be  for  the  interest  of  the  corpoi^ition,  and  the  right  of  eminent 
domain  may  be  exercised  for  the  construction  of  such  branches.  No  such  branch 
Une  shall  be  more  than  two  miles  long,  and  $3,000  per  mile  must  be  deposited  with 
the  state  treasurer,  which  sum  shall  be  repaid  when  that  amount  per  mile  has  been 
expended  in  the  construction  of  the  road.  Laws  1893,  ch.  90.  Any  corporation 
formed  under  any  general  law  of  the  state  may,  in  one  certificate,  change  the  cor- 
porate name,  increase  or  decrease  the  capital  stock,  increase  or  decrease  the  num- 
ber of  shares  and  the  par  value  of  each.  But  the  holders  of  two-thirds  of  the 
existing'capital  stock  and  a  majority  of  the  directors  must  consent  to  such  certifi- 
cate, and  a  certificate  of  the  officers  reciting  the  proceedings  must  be  I'ecorded 
with  the  county  clerk  and  filed  with  the  secretary  of  state.  Laws  1893,  ch.  3,  It 
shall  not  hereafter  be  necessary  for  more  than  one  director  of  any  corporation 
formed  under  any  law  of  the  state  to  reside  in  the  state.  Laws  1893,  ch.  55.  Any 
corporation  of  the  state  may  conduct  its  business  outside  the  state,  though  there 
is  no  provision  to  that  effect  in  the  act  or  certificate  of  incorporation ;  provided, 
that  an  office  is  kept  in  the  state.  Laws  1893,  ch.  56.  Whenever,  for  three  suc- 
cessive meetings  of  the  directors,  a  quorum  is  not  obtained,  the  stockholders  may 
call  special  meetings  and  act  as  the  directors,  until  a  legal  meeting  of  the  direct- 
ors is  held.  Laws  1893,  ch.  54.  Provision  is  made  for  issuing  a  new  certificate  of 
stock  in  place  of  one  which  has  been  lost.    Laws  of  1892,  ch.  89. 

As  to  the  awards  of  the  commissioner  for  land  taken  under  the  right  of  eminent 
domain,  see  Laws  1893,  ch.  164 

General  provisions. —  Any  corporation  of  the  state,  whether  existing  under 
a  special  charter  or  a  general  law,  may,  by  a  vote  of  two-thirds  of  the  directors, 
locate  its  principal  office  at  any  place  in  the  state,  irrespective  of  any  location  lim- 
ited in  the  charter  or  the  articles.  A  certificate  of  the  proposed  change  must  be 
filed  with  the  secretary  of  state.  Sup.,  p.  144,  g  1.  The  corporate  name  may  be 
changed  by  a  like  proceeding,  the  certificate  stating  the  proposed  change,  g  3. 
When  any  company  is  limited  by  its  charter  to  certain  fixed  times  for  declaring 
dividends,  or  for  holding  annual  elections,  such  corporation  may,  at  any  time, 
change  the  dates  so  specified  by  a  two-thirds  vote  of  the  stock  at  any  regular 
meeting,  g  4.  Provision  is  made  for  the  issue  of  new  certificates  to  any  owner 
thereof  who  may  allege  that  his  certificates  have  been  lost  or  destroyed,  gg  8-11. 
Any  domestic  company,  whose  charter  limits  its  capital  and  fixes  the  par  value  of 
-the  shares,  may  decrease  its  capital  and  the  par  value  of  its  shares  by  filing  with 
the  secretary  of  state  the  written  consent  of  two-thirds  of  the  stock  and  a  certifi- 
cate of  the  amount  of  the  reduced  capital,  which  certificate  must  be  published  for 
three  weeks  in  a  county  paper;  and,  in  default  thereof,  the  directors  shall  be 
"jointly  and  severally  liable  for  all  debts  of  the  company  contracted  before  the 
filing  of  the  said  certificate."  But  no  such  i-eduction  shall  reduce  the  amount  of 
taxes  such  corporation  may  have  been  specially  required  to  pay.  g  39.  Any  com- 
pany may  increase  the  number  of  its  shares  by  subdividing  the  amount  of  each 
share,  "  including  therein  as  well  the  par  value  thereof  as  also  any  assessments 
actually  paid  in  thereon,"  into  shares  of  such  equal  par  value  as  it  may  agree 
upon,  by  filing-with  the  secretary  of  state  the  assent  in  writing  of  two-thirds  of 
the  stock,  and  also  a  certificate  under  the  hands  of  the  said  stockholders,  stating 
the  par  value  at  which  it  is  proposed  to  fix  the  shares,  such  certificate  to  be  re- 
corded with  the  county  recorder  of  deeds,  g  80.  When  any  domestic  company 
is  limited  to  a  certain  amount  of  capital  stock  and  a  certain  number  of  dii-ectors, 
either  the  capital  or  the  number  of  directors,  or  both,  may  be  increased  by  filing 
with  the  secretary  of  state  the  assent  in  writing,  and  a  certificate,  of  two-thirds 
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of  the  stock.  The  additional  stock  shall  be  paid  in  cash,  "or  shall  be  issued  in 
payment  for  land  and  other  property  acquired  by  said  company  for  the  purposes 
of  its  incorporation  and  for  improvements  upon  or  to  its  property  to  the  amount 
of  the  value  thereof."  If  the  company  has  tv?o  or  more  classes  of  stock,  common 
and  preferred,  such  increase  may  be  in  any  one  or  more  classes,  vphether  common 
or  preferred,  and  the  required  assent  shall  be  by  two-thirds  of  each  class  of  exist- 
ing stock,  common  or  preferred.  §  33.  The  directors  of  any  domestic  corporation 
may  increase  the  capital  stock  to  pay  bonds  which  are  due,  or  about  to  become 
due,  or  which  may  be  paid  by  the  company  at  its  option,  and  for  that  purpose 
may  issue  and  sell  shares  for  cash  only,  but  not  below  par.  The  president  and 
secretary  shall  make  a  certificate  of  such  increase  and  file  the  same  with  the  sec- 
retary of  state  within  thirty  days  thereafter.  §§  35,  36.  If  one  or  more  of  the 
corporators  shall  have  died  before  organization,  the  survivors  or  survivor  may,  in 
writing,  designate  others  to  take  the  place  of  the  deceased  corporators.  Laws 
1887,  ch.  79.  The  wages  of  laborers  are  a  first  lien  upon  the  assets  of  an  insolvent 
corporation.  .  Laws  1887,  ch.  71. 

Foreign  corporations. —  Any  foreign  corporation  may  "hold,  mortgage, 
lease  and  convey  "  real  estate  in  New  Jersey  necessary  for  the  corporate  business 
in  the  state,  or  such  as  it  may  acquire  by  way  of  mortgage  or  otherwise,  in  the 
payment  of  debts;  and  foreign  corporations  having  charter  authority  to  engage 
in  the  business  of  "  acquiring,  holding,  mortgaging,  leasing  and  conveying  real 
estate '"  are  hereby  authorized  to  conduct  such  business  in  New  Jersey,  and  to 
that  end  to  "  acquire,  hold,  mortgage,  lease  and  convey  real  estate  in  this  stata" 
Rev.  of  1877,  p.  195,  §  99,  Am'd  Laws  1887,  ch.  124 ;  also  Sup.,  p.  146,  g  5.  When  a 
foreign  i-ailroad  corporation  has  been  authorized  to  hold  property  and  exercise 
corporate  privileges  within  the  state,  the  directors  may  hold  their  meetings  within 
the  state.  Rev.  of  1877,  p.  919,  §  63.  An  ofiSce  may  then  be  kept  within  the  state 
for  the  transfer  of  stock,  and  the  corporate  business  may  be  transacted  within  the 
state.  §  64.  Any  foreign  railroad  corporation,  any  part  of  whose  route,  acquired 
by  lease  or  otherwise,  shall  lie  within  the  state,  or  which  shall  have  been  author- 
ized to  exercise  any  franchise  in  the  state,  shall  be  deemed  domestic  companies 
"  for  the  purpose  of  being  sued  or  proceeded  against  if  insolvent ;  .  .  .  and 
no  suit  of  foreign  attachment  shall  be  brought  against  any  such  corporation." 
§  71.  If  a  foreclosure  suit  is  brought  in  the  state  in  which  such  company  was 
formed,  and  a  suit  to  foreclose  the  same  mortgage  is  brought  in  New  Jersey,  the 
suit  in  New  Jersey  sha,ll  be  considered  as  auxiliary  to  the  suit  in  such  other  state ; 
and  any  purchaser  under  the  foreclosure  sale  in  such  other  state,  forming  a  new 
corporation  under  the  laws  of  such  state,  shall,  in  all  respects,  take  the  place,  in 
New  Jersey,  of  the  corporation  whose  road  was  sold.  If  a  receiver  of  the  portion 
in  the  state  shall  have  been  appointed  by  the  chancellor  of  New  Jersey,  such  por- 
tion shall  be  placed  on  sale  so  that  a  purchase  thereof  may  be  made  on  one  and 
the  same  btd  by  such  persons  as  shall  become  purchasers  under  the  aforesaid  fore- 
closure sale.  Such  new  company  shall,  within  sixty  days  from  its  formation,  file 
a  petition  with  the  New  Jersey  court  of  chancery,  appending  thereto  a  copy  of  its 
charter  or  certificate  of  organization,  and  if  the  laws  of  the  state  appear  to  have 
been  complied  with,  the  court  of  chancery  shall  so  decree.  Thereupon  a  copy  of 
the  petition,  proceedings  and  decree  shall  be  filed  with  the  secretary  of  state,  upon 
which  the  company  is  authorized  to  do  business  in  the  state.  The  company  in 
any  such  case  becomes  a  domestic  company  to  all  intents  and  purposes,  the  prop- 
erty remaining  subject  to  all  liens  not  affected  by  the  said  foreclosure  sale. 
§§  72-79.  Any  foreign  railroad  corporation  having  a  route  and  exercising  fran- 
chises in  New  Jersey  shall  be  governed  by  the  rules  and  laws  adopted  at  or  under 
its  organization  so  far  as  the  same  are  not  repugnant  to  the  laws  of  New  Jersey. 
§  80.  "  It  shall  be  lawful  for  foreign  corporations  to  acquire,  hold,  mortgage, 
lease  and  convey  such  real  estate  in  this  state  as  may  be  necessary  for  the  purpose 
of  carrying  on  the  business  of  such  corporations  in  this  state,  or  such  as  they  may 
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acquire  by  way  of  mortgage  or  otherwise  in  the  payment  of  debts  due  to  said 
foreign  corporation ;  and  foreign  corporations  having  charter  authority  to  engage 
in  the  business  of  acquii-ing,  holding,  mortgaging,  leasing  and  conveying  real  es- 
tate are  hereby  authorized  to  pursue  the  conduct  of  such  business  in  this  state, 
and  to  that  end  to  acquire,  hold,  mortgage,  lease  and  convey  real  estate  in  this 
state."  Conveyances  or  mortgages  heretofore  made  to  or  by  such  foreign  corpo- 
rations are  declared  to  be  valid,  both  in  law  and  in  equity.  Sup.,  p.  146;  Am'd 
Laws  1887,  ch.  124. 
See  reference  to  foreign  corporations  under  "  Miscellaneous  Corporations." 
Taxation. —  The  real  and  personal  property  of  manufacturing  corporations  is 
taxed  the  same  as  that  of  individuals.  Sup.,  p.  161,  §  59  (Act  of  May  11,  1880). 
Certain  other  corporations  must  report  annually  to  the  state  board  of  assessors,  and 
pay  a  license  tax  as  follows :  Telegraph,  telephone  and  cable  companies,  and  ex- 
press companies  not  owned  by  a  railroad  company  and  otherwise  taxed,  shall  pay 
to  the  state  two  per  centum  upon  their  gross  receipts  within  the  state ;  gas  and 
electric  light  companies  pay  one-half  of  one  per  centum  upon  their  gross  receipts 
in  the  state  and  five  per  centum  upon  dividends  in  excess  of  four  per  centum ;  oil 
and  pipe-line  companies  pay  eight-tenths  of  one  per  centum  upon  the  gross  re- 
ceipts in  the  state ;  insurance,  companies,  other  than  life  and  mutual  fire  insur- 
ance companies,  pay  one  per  centum  upon  their  gross  premium  receipts  within 
the  state ;  life  insurance  companies  incorporated  under  the  laws  of  the  state  pay 
one  per  centum  upon  their  surplus  existing  on  the  last  day  of  December,  annu- 
allj',  and  thirty-five  hundredths  of  one  per  centum  annually  upon  the  gross  pi-e- 
mium  receipts  in  the  state ;  each  parlor,  palace  or  sleeping-car  company  shall  pay 
two  per  centum  upon  the  gross  amount  of  its  receipts  within  the  state ;  if  any  oil 
or  pipe-line  company  has  its  transportation  line  partly  within  and  partly  without 
the  state,  its  report  to  the  assessors  shall  state  the  gross  receipts  on  the  whole  line, 
and  the  tax  shall  be  paid  upon  such  proportion  of  the  gross  receipts  as  the  line  in 
the  state  bears  to  the  whole  line ;  all  other  corporations,  excepting  railway,  canal 
and  banking  companies,  and  charitable,  etc.,  organizations,  shall  pay  annually 
one-tenth  of  one  per  centum  "on  all  amounts  of  capital  stock  issued  and  out- 
standing, up  to  and  including  the  sum  of  three  million  dollars ;  on  all  sums  of 
capital  stock  issued  and  outstanding  in  excess  of  three  million  dollars  and  not 
exceeding  five  million  dollars,"  a  yearly  tax  of  one-twentieth  of  one  per  centum, 
and  the  further  sum  of  $50  per  annum  on  each  $1,000,000,  or  any  part  thereof,  in 
excess  of  $5,000,000 ;  provided,  that  this  act  shall  not  apply  to  mining  and  manu- 
facturing corporations,  fifty  per  cent  of  whose  capital  stock  issued  and  outstand- 
ing Is  invested  in  mining  or  manufacturing  operations  within  j  the  state ;  but  if 
such  manufacturing  or  mining  company  doing  business  in  the  state  has  less  than 
fifty  per  cent,  of  such  capital  stock  so  invested,  such  company  shall  pay  the  tax 
"  herein  provided  for  companies  not  carrying  on  business  in  this  state,"  but  shall 
be  entitled,  in  computing  the  tax,  "  to  a  deduction  from  the  amount  of  its  capital 
stock,  issued  and  outstanding,  of  the  assessed  value  of  its  real  and  pei-sonal  estate 
so  used  in  manufacturing  or  mining."  Sup.  of  1886,  p.  1016,  §§  156-163,  Am'd 
Laws  1891,  ch.  93;  Am'd  Laws  1893,  ch.  76.  The  corporation  may  be  restrained 
from  the  exercise  of  its  franchise  for  failure  to  pay  its  tax  within  three  months. 
Id.,  §  163.  This  act  shall  not  apply  to  or  affect  the  tax  upon  the  premiums  ob- 
tained in  the  state  by  foreign  fire  insurance  companies,  which  tax  shall  be  in  lieu 
of  the  tax  herein  provided,  and  shall  be  collected  in  the  manner  "  specially  pro- 
vided by  law  in  relation  thereto."  g  163.  All  state  taxes,  or  charges  in  lieu  of 
taxes,  imposed  upon  life  insurance  companies  of  other  states,  except  taxes  im- 
posed by  reciprocal  or  retaliatory  laws,  are  hereby  abolished ;  and  as  a  substitute 
for  such  taxes  all  domestic  companies  shall  pay,  in  addition  to  the  tax  on  their 
surplus,  specified  above,  a  further  annual  franchise  tax  of  thirty-five  one-hun- 
dredths  of  one  per  centum  upon  the  total  gross  premium  receipts  of  such  compa- 
nies.   The  purpose  of  this  act  is  to  prevent  retaliatory  taxes  by  other  states  upon 
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New  Jersey  companies.  Laws  1891,  oh.  7.  The  personal  estate  of  corporations  i» 
assessed  in  the  township  or  ward  where  the  principal  office  is  liept ;  the  real 
estate  of  corporations  is  taxed  where  it  lies  the  same  as  the  real  estate  of  individ- 
uals. Rev.  of  1877,  p.  1153,  §  66.  Private  corporations  of  tlie  state,  except  baniss 
and  mutual  life  insurance  companies,  "shall  be  and  are  hereby  required  to  be  re- 
spectively assessed  and  taxed  at  the  full  amount  of  their  capital  stock,  paid  in,  and 
accumulated  surplus;  but  any  real  estate  which  such  corporation  may  lawfully  , 
own  in  any  other  state  than  this  state  shall  not  be  liable  to  be  estimated  in  such 
accumulated  surplus,  and  the  persons  holding  the  capital  stock  of  such  corpora- 
tions shall  not  be  assessed  therefor."  §  74  All  corporations  not  incorporated  by 
the  state  "  shall  be  assessed  for  the  amount  of  capital  usually  employed  in  this 
state  in  the  doing  of  such  business  not  otherwise  taxed  "bj  virtue  hereof  p  and 
such  assessment  shall  be  made  in  the  township  or  ward  where  such  business  is 
most  usually  carried  on."  §  77.  Personal  estate  includes,  for  purposes  of  taxa- 
tion, stocks  in  domestic  or  foreign  corporations.  §  63.  The  value  of  real  estate 
of  private  corporations  situate  within  the  state  is  deducted  from  the  amount  of 
the  "  capital  stock  and  surplus  and  funded  debt,"  or  of  the  '■  valuable  assets," 
where  there  is  no  capital  stock.  §  81.  The  real  and  personal  estate  of  corpora- 
tions incorporated  by  any  act  of  the  legislature,  or  under  any  general  law  of  the 
state,  shall  be  taxed  the  same  as  that  of  individuals ;  but  this  section  shall  not 
apply  to  railway,  insurance,  c^nal  or  banking  corporations.  Sup.,  p.  170,  §  93 
(Act  of  March  7,  1878).  All  corporations,  including  manufacturing  companies, 
formed  under  the  general  act  of  April  7,  1875,  or  acting  thereunder,  "  shall  here- 
after be  taxed  upon  their  capital  stock  at  its  actual  value  and  accumulated  sur- 
plus." Sup.,  p.  161,  §  57  (Act  of  March  14,  1879).  The  portion  of  the  property 
of  a  consolidated  company  which  is  within  the  state  is  taxed  the  same  as  the 
property  of  other  companies  of  the  state.  Sup ,  p.  841,  §  65.  All  the  property 
of  any  railroad  or  canal  company  not  used  for  the  corporate  purposes  is  taxed  the 
same  as  the  like  property  of  individuals  in  the  same  district.  Laws  1888,  ch.  208, 
§  1.  The  tax  imposed  by  this  act  is  in  lieu  of  all  other  taxation  upon  the  property 
subject  to  taxation  by  the  provisions  of  this  act  In  all  cases  where  the  "  real  estate, 
tangible  personal  property  and  franchises  of  any  company  are  assessed  and  taxed 
under  this  act,  the  shares  of  stock  and  the  bonds  and  certificates  of  indebtedness  of 
such  company  shall  not  be  taxed  in  the  hands  of  the  shareholders,  bondholders 
or  creditors,  except  as  hereinafter  provided."  Id.  All  railroad  and  canal  property 
shall  be  assessed  by  a  state  board  of  assessors,  to  be  appointed  by  the  governor 
and  senate,  none  of  whom  shall  be  interested  in  any  such  corporation.  §3,  Am'd 
Laws  1891,  ch.  98.  The  term  "main  stem"  includes  the  road-bed,  not  exceeding 
one  hundred  feet  in  width,  the  road  and  passenger  stations ;  the  term  "  tangible 
personal  property  "  includes  rolling-stock,  ferry-boats,  tools,  machinery  and  other 
tangible  personalty  of  a  railroad  company,  and  the  floating,  movable  and  other 
tangible  persong,l  property  of  any  canal  company ;  also  the  locomotives  and  cars 
not  belonging  to  the  railroad  company,  but  built  for  its  use  and  actually  used  in 
the  state,  "  or  run  under  its  control  in  this  state  by  a  sleeping-car  company  or 
other  company ; "  but  the  rolling-stock  of  other  corporations  temporarily  used  on 
the  railroad,  and  the  floating  or  movable  property  temporarily  used  on  a  canal, 
but  not  forming  part  of  the  equipment  of  such  road  or  canal,  shall  not  be  included 
in  such  term.  §  3.  Interested  parties  may  have  a  hearing  before  the  board, 
touching  the  question  of  valuation  and  assessment  §  5.  A  foreign  lessee  or 
operator  of  a  domestic  road  or  canal  pays  the  same  tax  on  all  property  owned  or 
used  within  the  state  as  a  domestic  company.  Any  "  tangible  personal  property  " 
used  in  the  state  by  such  foreign  company  only  a  part  of  the  time  shall  be  as- 
sessed such  proportionate  part  of  its  value  as  the  time  it  is  kept  within  the  state 
bears  to  the  vp  hole  year.  §6.  A  deduction  maybe  allowed  from  the  value  of 
mortgaged  railroad  or  canal  property,  in  which  case  such  reduction  is  assessed  to 
the  mortgagee,  in  the  same  manner  as  the  interest  of  the  mortgagor  is  assessed. 
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§  7.  Deductions  are  also  allowed  for  other  debts,  when  a  deduction  would  be  al- 
lowed to  tax-payers  under  the  general  laws,  said  indebtedness  to  be  taxed  like  the 
indebtedness  of  individuals  in  like  cases.  The  deduction  shall  be  made  pro  rata 
from  all  the  taxable  property  of  the  debtor.  But  no  deduction  for  mortgage  or 
other  indebtedness  shall  be  allowed  unless  asked  for  in  the  report  required  by  this 
act.  g  8.  Upon  the  valuation  as  fixed  by  the  board  of  assessors,  each  company 
shall  pay  to  the  state,  for  state  purposes,  one-half  of  one  per  ceuturu,  annually, 
upon  each  dollar  of  valuation ;  also  a  tax  at  a  local  rate  fixed  for  county  and  mu- 
nicipal purposes  upon  other  property  in  each  district,  upon  the  valuation  of  its 
realty  used  for  corporate  purposes  in  each  tax  district,  including  the  road-bed 
(other  than  main  stem),  water-waya,  reservoirs,  tracks,  buildings,  water-works, 
riparian  rights,  docks,  wharves  and  piers,  and  all  other  real  estate,  except  '■  lands  " 
not  used  for  corporate  purposes,  which  tax  shall  be  fixed  and  comjiuted  by  tlie 
state  board ;  but  the  last-mentioned  rate  shall  in  no  case  exceed  one  per  centum  of 
the  valuation  of  said  property.  §§  9,  11.  The  property  to  be  taxed  under  the  pre- 
ceding section  for  state  purposes  includes  all  the  property  mentioned  above  in  said 
section,  the  "  main  stem  "  and  water-way,  all  "  tangible  personal  property,"  and 
the  value  of  all  remaining  property,  including  the  franchises,  g  3.  Any  of  said 
property  may  be  sold  for  taxes.  §  15.  A  statement  must  be  furnished  the  board, 
according  to  a  form  to  be  furnished  the  corpoi-ations.  §  17.  Any  corporation 
which  shall  fail  to  make  the  required  returns  shall  forfeit  not  more  than  $10,000. 
§  20.  Any  corporation  paj'ing  taxes  on  leased  property  has  an  action  therefor 
against  the  owner.  §  31.  Any  corporation  having  a  special  contract  with  the 
state  respecting  taxation  may  relinquish  the  same  and  accept  the  provisions  of 
this  act.    §§35,27. 

The  following  "fees  and  taxes"  shall  be  paid  to  the  state:  For.  certificates  of 
organization,  twenty  cents  per  thousand  dollars  of  the  capital  stock  authorized, 
but  never  less  than  $25 ;  for  certificates  of  increase  of  capital  stock,  twenty  cents 
per  thousand  dollars  of  the  total  amount  authorized,  but  never  less  than  $30 ;  for 
certificates  of  consolidation,  twenty  cents  per  thousand  dollars  "of  capital  author- 
ized, beyond  the  total  authorized  capital  of  the  companies  merged  or  consoli- 
datfed ; "  provided,  that  the  minimum  fee  shall  be  $30 ;  for  certificates  of  exten- 
sion or  renewal  of  corporate  existence,  the  same  as  for  the  original  certificate ; 
for  certificates  of  dissolution,  change  of  name  or  business,  change  of  number  of 
directors,  amended  or  supplemental  certificates  (other  than  for  increase  of  stock), 
decrease  of  stock,  increase  or  decrease  of  par  value  or  number  of  shares,  $30 ;  for 
filing  list  of  oflBcers,  |1 ;  all  other  certificates,  $5.    Laws  1893,  ch.  254 

§  963.  NEW  YORK:  i  Constitutional  provisions.—  The  legislature  shall 
not  pass  a  private  or  local  bill  granting  "  to  any  corporation,  association  or  indi- 
vidual the  right  to  lay  down  railroad  tracks,"  nor  granting  "to  any  private  corpo- 
ration, association  or  individual  any  exclusive  privileges,  immunity  or  franchise 
whatever.  .  .  No  law  shall  authorize  the  construction  or  operation  of  a  street 
railroad  except  upon  the  condition  that  the  consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  on,  and  the  consent  also  of  the  local  authorities 
having  the  control  of  that  portion  of  a  street  or  highway  upon  which  it  is  pro- 
posed to  construct  or  operate  such  railroad  be  first  obtained ;  or  in  case  the  con- 
sent of  such  property  owners  cannot  bo  obtaiued,  the  general  term  of  the  supreme 
court  in  the  district  in  which  it  is  proposed  to  be  constructed  may,  upon  applica- 
tion, appoint  three  commissioners  who  shall  determine,  after  a  hearing  of  all  parties 
interested,  whether  such  railroad  ought  to  be  constructed  or  operated,  and  their 
determination,  confirmed  by  the  court,  may  be  taken  in  lieu  of  the  consent  of  the 
property  owners."  Constitution  of  1846,  art.  Ill,  §  18.  The  state  shall  not  give  or 
loan  its" aid  or  credit  to  any  corporation.  Art.  VII,  §  6,  and  art.  VIII,  §  10.  Corpora- 
tions shall  not  be  created  by  special  act,  unless  in  the  opinion  of  the  legislature  the 

'  The  acts  of  the  legislature  down  to  and  Including  the  laws  of  1893  are  included  in  this  synopsis. 

1805 

Digitized  by  Microsoft® 


§  963.]  NEW   TOEK.  [CH.  LVI. 

objects  of  the  corporation  cannot  be  attained  under  general  laws.  General  or 
special  incorporating  acts  may  be  altered  or  repealed.  Art  VIII,  §  1.  Savings 
banks  shall  not  have  a  capital  stock,  and  their  directoi-s  shall  not  have  any  inter- 
est in  their  profits  nor  be  interested  in  their  loans.  Id.,  §  4.  Stockholders  in  state 
banks  which  issue  money  are  liable  to  creditors  to  the  extent  of  the  par  value  of 
their  stock  in  addition  to  the  subscription  liability.  Id..  §  7.  "  No  county,  city, 
town  or  village  shall  hereafter  give  any  money  or  property,  or  loan  its  money  or 
credit  to  or  in  aid  of  any  individual,  association  or  corporation,  or  become  directly 
or  indirectly  the  owner  of  stock  in  or  bonds  ©f  any  association  or  corporation,  nor 
shall  any  such  county,  city,  town  or  village  be  allowed  to  incur  any  indebtedness, 
except  for  county,  city,  town  or  village  purposes."    Id.,  §  11. 

Miscellaneous  corporations. —  Three  or  more  persons  may  incorporate  to 
carry  on  any  lawful  business  by  making,  signing  and  filing  a  certificate  which 
shall  set  forth  the  name  of  the  proposed  corporation ;  the  objects  for  which  it  is 
to  be  formed,  including  the  nature  and  locality  of  its  business ;  the  amount  and 
description  of  the  capital  stock ;  the  number  of  shares  of  which  the  capital  stock 
shall  consist,  each  of  which  shall  not  be  less  than  five  or  more  than  one  hundred 
dollars ;  the  location  of  its  principal  business  office ;  its  duration,  which  shall  not 
exceed  fifty  years ;  the  number  of  its  directors,  not  less  than  three  nor  more  than 
thirteen,  who  shall  each  be  a  stockholder  having  at  least  five  shares  of  stock ;  the 
names  and  postofiice  addresses  of  the  directors  for  the  first  year;  the  postoffice 
addresses  of  the  subscribers  and  a  statement  of  the  number  of  shares  of  stock 
which  each  agrees  to  take  in  the  corporation.  The  certificate  may  contain  any 
other  provision  for  the  regulation  of  the  business  and  the  conduct  of  the  afi^aira 
of  the  corporation  and  any  limitation  upon  its  powers,  and  upon  the  powers  of  its 
directors  and  stockholders,  which  does  not  exempt  them  from  any  obligation  or 
from  the  performance  of  any  duty  imposed  by  law.  L.  1893,  ch.  691,  §  2.  If  the 
stockholders  desire  to  be  liable  to  creditors  for  all  the  debts  of  the  company,  a 
statement  to  that  effect  may  be  inserted  in  the  certificate.  Id.,  §  6.  The  incorpo- 
rators must  be  natural  persons  of  full  age,  and  two-thirds  of  them  citizens  of  the 
United  States,  and  a  majority  of  them  residents  of  New  York  state.  Ch.  687,  §  4. 
The  certificate  is  filed  with  the  secretary  of  state,  and  a  certified  copy  is  filed  with 
the  county  clerk  where  the  principal  office  of  the  corporation  is  located.  Id..  §  5. 
Informalities,  defects,  etc.,  in  the  certificate  may  be  cured  by  filing  an  amended 
certificate.  Id.,  §  7.  The  certificate  of  incorporation  may  provide  for  cumulative 
voting.  Id.,  §  20.  The  business  and  powers  of  the  company  may  be  extended  or 
altered  by  a  supplementary  certificate,  provided  three-fifths  of  the  capital  stock 
have  assented  thereto.  Ch.  688,  §  32.  It  may  also  contain  a  jsrovision  authoriz- 
ing the  corporation  to  purchase,  hold  and  sell  the  stocks  and  bonds  of  other  cor- 
porations. Id.,  §  40.  The  certificate  of  incorporation  may  also  provide  for  pre- 
ferred as  well  as  common  stock.  Id.,  g  47.  Companies  shall  not  be  formed  under 
the  above  act  if  they  may  be  formed  under  any  other  general  act  of  the  state. 
Ch.  691,  §  1.  No  business  shall  be  transacted  until  a  certificate  is  filed  that  one- 
half  of  the  capital  stock  Ijas  been  subscribed  in  good  faith.  Id.,  §  3.  One-half  of 
the  capital  stock  must  be  paid  in  within  one  year  or  the  corporation  will  be  dis- 
solved. A  certificate  of  the  payment  must  be  filed.  The  dissolution  qf  a  corpora- 
tion shall  not  affect  remedies  against  it  or  its  stockholders  or  officers.  Id.,  §  5. 
The  business  of  the  company  may  be  extended  by  filing  a  new  certificate  within 
one  year  from  the  time  of  the  incorporation.  Id.,  §  7.  The  consolidation  of  com- 
panies is  provided  for  in  detail,  upon  a  two-thirds  vote  of  the  stock  and  upon  pay- 
ing to  dissenting  stockholders  the  appraised  value  of  their  stock.    Id.,  S§  8-12. 

Kailroads. —  Fifteen  or  more  may  incorporate  to  build,  maintain  and  operate 
a  railroad,  or  to  maintain  and  operate  one  already  built  and  owned  by  individuals, 
by  filing  a  certificate  which  sets  forth  in  regard  to  the  corporation  (1)  its  name ; 
(2)  its  duration ;  (3)  the  kind  of  road ;  (4)  the  length  and  termini ;  (5)  the  counties 
in  which  it  is  located ;  (6)  the  capital  stock,  which  shall  be  at  least  |10,000  per 
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mile ;  (7)  the  number  of  shares ;  (8)  provisions  as  to  preferred  stock,  if  any ;  (9)  the 
addresses  of  the  directors,  who  shall  be  at  least  nine ;  (10)  the  principal  place  of 
business;  (11)  if  a  street  surface  railroad,  the  streets,  avenues  and  highways  trav- 
ersed ;  (12)  if  a  city  or  county  steam  railroad,  various  provisions,  to  be  determined 
by  commissioners ;  (13)  the  names  and  addresses  of  the  subscribers,  and  the 
amount  of  their  subscriptions;  (14)  the  affidavit  of  three  directors  that  at  least 
$1,000  per  mile  has  been  subscribed  and  paid  in,  and  that  it  is  intended  to  con- 
struct the  road.  If  such  affidavit  is  false  in  regard  to  the  amount  paid,  the  incor- 
poration shall  be  void.  See  Laws  1893,  p.  2053,  giving  ch.  565,  Laws  1890,  as 
amended  in  1891  and  1892.  The  incorporators  must  be  natural  persons  of  full  age, 
and  two-thirds  of  them  citizens  of  the  United  States,  and  a  majority  of  them  resi- 
dents of  New  York  state.  Laws  1892,  p.  1802,  §  4.  The  certificate  is  filed  with 
the  secretary  of  state,  and  a  certified  copy  is  filed  with  the  county  clerk  where  the 
principal  office  of  the  corporation  is  located.  Id.,  §  5.  Informalities,  defects,  etc., 
in  the  certificate  may  be  cured  by  filing  an  amended  certificate.  Id.,  p.  1803,  §  7. 
The  certificate  of  incorporation  may  provide  for  cumulative  voting.  Id.,  p.  1807, 
§  30.  The  business  and  powers  of  the  company  may  be  extended  or  altered  by  a 
supplementary  certificate,  provided  three-fifths  of  the  capital  stock  have  assented 
thereto.  Id.,  p.  1833,  §  33.  It  may  also  contain  a  provision  authorizing  the  cor- 
poration to  purchase,  hold  and  sell  the  stocks  and  bonds  of  other  corporations. 
Id.,  p.  1834,  §  40.  The  certificate  of  incorporation  may  also  provide  for  preferred 
as  well  as  common  stock.  Id.,  p.  1837,  §  47.  A  railroad  company  for  the  purpose 
of  obtaining  fuel  may  acquire  and  sell  stock  in  any  foreign  corporation  owning 
land  in  another  state.  Id.,  p.  3054,  §  4.  It  may  "borrow  such  sums  of  money  as 
may  be  necessary  for  completing  and  finishing  or  operating  its  railroad,  and  issue 
and  dispose  of  its  bonds  for  any  amount  so  borrowed,  and  mortgage  its  property 
and  franchises  to  secure  the  payment  of  any  debts  contracted  by  the  compstny  for 
the  purposes  aforesaid."  Id.,  p.  2055,  §  4,  being  so  amended  in  1892.  (This  provis- 
ion was  added  in  1893,  and  under  the  rule  of  construction  laid  down  in  section  33, 
Laws  of  1893,  page  1813,  it  probably  prevents  section  2,  chapter  688,  Laws  of  1893, 
from  being  applicable  to  railroads.)  If  the  company  does  not  begin  construction 
and  expend  ten  per  cent  of  its  capital  stock  within  five  years,  and  shall  not  com- 
plete the  work  within  ten  years,  "  its  corporate  existence  and  powers  shall  cease." 
Id,,  p.  3055,  §  5.  The  legislature  may  reduce  railroad  rates  until  the  annual  pi-oflts 
do  not  exceed  ten  per  cent,  of  the  capital  actually  expended,  provided  the  railroad 
commission  have  first  passed  upon  the  amount  of  annual  profits  for  the  year  last 
past  Id.,  p.  2073,  §  38.  A  railroad  company  incorporated  under  this  act  shall 
not  begin  work  until  its  articles  of  incorporation  have  been  published  in  each 
county  through  which  it  is  to  run  for  three  weeks  and  proof  thereof  has  been 
filed  with  the  railroad  commissioners,  nor  until  the  railroad  commissioners  have 
certified  "  that  public  convenience  and  necessity  require  the  construction  of  said 
railroad  as  proposed  in  said  articles  of  association."  The  application  to  the  com- 
mission must  be  within  six  months  after  the  publication.  If  the  commission  re- 
fuse to  grant  the  permission,  a  new  application  may  be  made  after  one  year 
from  that  time.  If  the  commission  deny  the  application,  an  appeal  may  be  made 
to  the  court  and  the  court  has  power  to  grant  it  This  section  does  not  apply  to 
street  railroads.  Id.,  p.  2083,  §  59.  Two  or  more  railroads,  constructed  or  not  yet 
constructed,  may  consolidate  if  thereby  a  continuous  or  connected  railroad  is 
formed,  upon  a  two-thirds  vote  of  the  stock.  Id.,  pp.  2084-2087,  §§  70-75.  The 
foreclosure  of  an  interstate  road,  the  larger  part  of  which  lies  in  anotlier  state, 
may  be  had  in  such  other  state.  Id.,  p.  2088,  §  76.  Upon  the  foreclosure  sale  of 
an  interstate  road,  the  greater  part  of  the  road  being  out  of  the  state,  a  foreign 
corporation  owning  that  part  may  own  the  part  in  the  state.  Id.,  p.  2088,  g  77. 
"  Any  railroad  corporation  or  any  corporation  owning  or  operating  any  railroad 
or  railroad  route  within  this  state  may  contract  with  any  other  such  corporation 
for  the  use  of  their  respective  roads  or  routes,  or  any  part  thereof,  and  thereafter 
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use  the  same  in  such  manner  and  for  such  time  as  may  be  prescribed  in  such  con- 
tract. Such  contract  may  provide  for  the  exchange  or  guaranty  of  stock  and 
bonds  of  either  of  such  corporations  by  the  other,  and  shall  be  executed  by  the 
contracting  corporations  under  the  corporate  seal  of  each  cor'poration,  and  if  such 
contract  shall  be  a  lease  of  any  such  road  and  for  a  longer  period  than  one  year, 
such  contract  shall  not  be  binding  or  valid  unless  approved  by  a  vote  of  the  stock- 
holders owning  at  least  two-thirds  of  the  stock  of  each  corporation,"  which  is 
voted  on  at  the  meeting.  The  notice  of  the  meeting  of  the  stockholders  must  he 
given  at  least  thirty  days  and  published  for  four  weeks  previous  to  the  meeting, 
and  the  lease  must  show  that  the  stockholders  have  approved  of  the  same,  and 
must  be  filed  in  the  same  way  as  the  certificate  of  incorporation.  Id.,  p.  2089, 
§  78.  (As  amended  by  ch.  433,  Laws  1893.)  The  lessee  may  issue  its  own  stock  in 
exchange  for  the  stock  of  the  lessor,  and  upon  obtaining  a  majority  the  directors 
of  the  former  become  the  directors  of  the  latter,  and  upon  obtaining  all  its  stock 
the  lessor's  property  shall  vest  in  the  lessee.  Id.,  p.  2090,  g  79.  The  consolidation 
or  lease  of  parallel  or  competing  roads  is  prohibited  unless  the  railroad  commis- 
sion consent  to  the  same.  This  provision  is  not  applicable  to  street  railroads.  Id., 
p.  2091,  §  80.  A  mortgagee  may  purchase  a  railroad  at  foreclosure  sale,  and  may 
hold  the  same  for  six  months,  and  then  convey  it  to  a  railroad  corporation.  A 
reorganized  railroad  corporation  need  not  build  the  road  beyond  the  line  already 
constructed,  provided  the  railroad  commission  consent  thereto.  Id.,  p.  2091,  §  83. 
The  incorporation,  rights,  powers  and  privileges  of  street  railroads  are  provided 
for.  Id.,  pp.  2092-2110,  art.  IV,  also  ch.  434,  Laws  1893.  The  railroad  commission 
consists  of  three  persons.  Id.,  p.  2127,  §  150.  The  board  "shall  have  general  super- 
vision of  all  railroads  and  shall  examine  the  same  and  keep  informed  as  to  their 
condition  and  the  manner  in  which  they  are  operated,  for  the  security  and  ac- 
commodation of  the .  public,  and  their  compliance  with  the  provisions  of  their 
charters  and  of  law."  Id.,  p.  2129,  §  157.  They  shall  prescribe  the  form  of  the  re- 
ports to  be  made  by  the  railroads;  shall  investigate  accidents,  and  may  require 
repairs,  additional  rolling  stock,  new  stations,  new  terminals,  and  "any  change  of 
the  rates  of  fare  for  transporting  freight  and  passengers,"  or  in  the  mode  of  oper- 
ating the  road  or  conducting  the  business,  but  a  hearing  thereon  must  first  be 
given  to  the  corporation.  For  refusal  to  comply,  the  facts  shall  be  laid  before  the 
attorney-general  for  action.  The  supi-eme  court  may  compel  compliance.  Id., 
pp.  2130,  etc.,  §§  158,  159,  161,  162. 

Special  provision  is  made  for  the  incorporation  of  ferry  companies,  navigation 
companies,  stage-coach  companies,  tramway  companies,  pipe-line  companies,  gas 
and  electric  light  companies,  water-works  companies,  telegraph  and  telephone 
companies,  turnpike,  plank-road  and  bridge  companies.    See  Laws  1892,  p.  2137. 

Provisions  applicable  to  all  stock  corporations.—  The  principal  office  of 
a  company  shall  be  in  the  county,  town  or  city  in  which  its  principal  business  is 
carried  on.  L.  1892,  ch.  687,  §  3.  The  name  of  the  company  shall  not  so  nearly 
resemble  the  name  of  another  domestic  corporation  as  to  be  calculated  to  deceive. 
Id.,  §  6.  The  certificate  of  incorporation  shall  be  presumptive  evidence  of  incor- 
poration. Id.,  §9.  Stockholders  may  adopt  by-laws.  A  by-law  regulating  elections 
must  be  published  at  least  thirty  days  before  the  election.  Id.,  §  11.  The  directors 
may  adopt  by-laws  in  addition  to  those  adopted  by  the  stockholders.  Id.,  §  29. 
Each  share  of  stock  held  by  a  stockholder  for  ten  days  before  the  election  or 
meeting  has  one  vote.  A  pledgor  of  stock  still  standing  in  his  name  may  vote 
thereon.  No  person  shall  vote  or  give  a  proxy  on  stock  or  bonds  which  have  not 
been  owned  by  hini  for  ten  days  prior  to  the  meeting,  even  though  they  still  stand 
in  his  name.  The  sale  of  votes  or  proxies  is  prohibited.  The  corporate  record  of 
stockholders  is  conclusive  upon  the  inspectors  of  election  subject  to  the  above 
provisions.  Id.,  ^  20.  Stockholders  may  vote  by  proxy,  the  proxy  being  in  writ- 
ing. A  proxy  is  good  for  only  eleven  months  unless  a  further  term  is  specified. 
All  proxies  are  revocabla    Id.,  §  21.    Upon  a  challenge,  a  stockholder  must  swear 
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that  he  has  not  agreed  to  vote  in  a  certain  way  for  a  financial  consideration,  and 
that  he  has  not  sold  his  stccli  or  bonds,  and  that  he  still  owns  them.  A  proxy 
upon  challenge  must  take  the  same  oath  upon  information  and  belief.  Inspectors 
may  administer  the  oath.  Id.,  g  23.  Any  person  complaining  of  an  election  may 
apply  to  the  supreme  court  upon  notice,  and  the  supreme  court  may,  after  hearing 
the  matter,  declare  the  election  valid  or  order  a  new  election  or  give  any  relief 
that  is  right  and  just  Id.,  §  27.  Any  stockholder  may  stay  proceedings  upon  any 
illegal  claim  against  the  corporation  or  to  which  the  corporation  has  a  valid  de- 
fense where  the  directors  are  in  collusion  with  the  plaintiff  or  have  defaulted,  or 
if  the  action  is  for  the  benefit  of  any  director.  Id.,  §  28.  At  least  two  of  the 
directors  must  be  residents  of  the  state.  Id.,  §  29.  If  a  corporation  other  than  a 
railroad,  turnpike,  plank-road  or  bridge  company  does  not  organize  and  com- 
mence its  business  or  undertake  the  discharge  of  its  duties  within  two  years  from 
the  date  of  its  incorporation,  "  its  corporate  powers  shall  cease."    Id.,  §  31. 

The  mortgage  debt  of  a  corporation,  excepting  a  pnrchase-money  mortgage  on 
real  estate,  "shall  not  exceed  the  amount  of  its  paid-up  capital  stock,  or  an 
amount  equal  to  two-thirds  of  the  value  of  its  corporate  property  at  the  time  of 
issuing  the  obligations  secured  by  such  mortgages,  in  case  such  two-thitds  value 
shall  be  more  than  the  amount  of  such  paid-up  capital  stock.  No  such  mort- 
gages, except  purchase-money  mortgages,  shall  be  issued  without  the  consent  of 
the  stockholders  owning  at  least  two-thirds  of  the  stock  of  the  corporation,  which 
consent  shall  be  in  writing  and  shall  be  filed  and  recorded  in  the  ofBce  of  the 
clerk  or  register  of  the  county  where  it  has  its  principal  place  of  business,  or  shall 
be  given  by  vote  at  a  special  meeting  of  the  stockholders  called  for  that  purpose." 
A  certificate  of  such  vote  must  be  filed  and  recorded.  The  right  may  be  given  to 
the  holders  of  the  mortgage  debt  to  exchange  the  same  for  the  stock  of  the  com- 
pany. L.  1892,  ch.  688,  §  2.  "No  stock  corporation,  except  a  moneyed  corpora- 
tion, shall  create  any  debt,  if  thereby  its  total  indebtedness  not  secured  by  mort- 
gage shall  exceed  the  amount  of  its  paid-up  capital  stock,  and  the  directors  cre- 
ating or  consenting  to  the  creation  of  any  such  debt  shall  be  personally  liable 
therefor  to  the  creditors  of  the  corporation.  If  bonds  or  other  obligations  of  the 
corporation,  secured  by  mortgage,  are  issued  in  excess  of  the  amount  authorized 
by  law,  or  in  violation  of  law,  the  directors  voting  for  such  overissue  or  unlawful 
issue  shall  be  personally  liable  to  the  holders  of  the  bonds  or  other  obligations  ille- 
gally isued  for  the  amount  held  by  them,  and  to  all  persons  sustaining  damage  by 
such  illegal  issues  for  any  damage  caused  thereby."  Id.,  §  24.  Upon  the  fore- 
closure sale  of  corporate  property  and  franchises  a  reorganization  may  be  had. 
Id.,  §§  3-6.  The  relation  of  the  receiver  toward  the  property  is  prescribed  by  stat- 
ute. Id.,  §  5.  Stockholders  assenting  to  the  plan  of  reorganization  within  six 
months  are  entitled  to  take  part  therein.  Id.,  §  6.  "  No  stock  corporation  shall 
combine  with  any  other  corporation  or  person  for  the  creation  of  a  monopoly  or 
the  unlawful  restraint  of  tra^de  or  for  the  preventing  of  competition  in  any  neces- 
sary of  life."  Id.,  §  7.  (See  also  ch.  716,  L.  1898.)  The  directors  must  be  stock- 
holders, and  are  elected  by  a  plurality  of  the  votes.  If  a  director  ceases  to  be  a 
stockholder  his  oflS.ce  thereby  becomes  vacant  Notice  of  elections  must  be  given 
by  publication  for  two  weeks.  At  least  one  quarter  of  the  dii'ectors  must  be 
elected  annually.  Id.,  §  20.  Directors  making  dividends  fi-om  the  capital  stock 
are  personally  liable  to  corporate  creditors  for  the  same,  except  such  directors  as 
have  entered  dissent  upon  the  minutes  of  the  meeting  or  were  not  present  Id., 
§  23.  Directors  making  loans  of  the  corporate  funds  to  stockholders  (except  in 
moneyed  corporations),  or  receiving  notes  in  payment  for  stock,  ai-e  personally 
liable  therefor  to  corporate  creditors.  Id.,  §  35.  A  corporation  may  have  a  lien 
on  stock  for  debts  due  from  the  stockholder  to  the  corporation  if  a  provision  to 
that  effect  is  printed  on  the  certificates  of  stock.  Id.,  §  26:  The  president  must 
be  a  director.  Id.,  §  27.  Inspectors  are  appointed  as  prescribed  by  the  by-laws, 
except  that  the  inspectors  of  the  first  election  are  appointed  by  the  directors 
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named  in  the  certificate  of  incorporation.  Directors  shall  not  be  inspectors. 
Id.,  g  28.  The  corporation  must  keep  a  book  containing  the  names  of  its  stock- 
holders, their  residence  and  holdings,  and  the  dates  when  their  holdings  were 
acquired,  which  shall  be  open  daily  during  business  hours  both  to  stockhold- 
ers and  judgment  creditors.  A  transfer  of  a  certificate  of  stock  not  recorded 
on  the  corporate  books  does  not  affect  the  corporation,  its  stockholders  or 
creditors,  except  to  render  the  transferee  liable  as  a  stockholder.  The  stock- 
book  is  pi-esumptive  evidence  of  stockholdership.  A  penalty  is  prescribed 
for  violation  of  this  section.  Id.,  §  29.  An  annual  report  is  required  from 
all  companies  except  railroad  and  moneyed  companies,  during  the  month  of 
January,  which  shall  state :  1.  The  amount  of  its  capital  stock,  and  the  pro- 
^  portion  actually  issued.  2.  The  amount  of  its  assets  or  an  amount  which 
they  do  not  then  exceed.  3.  The  amount  of  its  assets  or  an  amount  which  its  as- 
sets at  least  equal.  This  report  shall  be  signed  by  a  majority  of  the  directors,  and 
sworn  to  by  the  president  or  vice-president  and  secretary  or  treasurer,  and  filed  in 
the  offices  of  the  secretary  of  state  and  the  county  clerk.  If  the  report  is  not 
made  and  filed,  all  the  directors  are  jointly  and  severally  liable  "  for  all  the  debts 
of  the  cori)oration  then  existing,  and  for  all  contracted  before  such  report  shall  be 
made."  A  director  may  avoid  this  liability  by  filing  a  statement  that  he  endeav- 
ored to  haye  the  report  made  and  giving  the  report  so  far  as  he  is  able.  Id.,  §  30. 
"If  any  certificate  or  report  made  or  public  notice  given  by  the  ofiScers  or  direct- 
ors of  a  stock  corporation  shall  be  false  in  any  material  representation,  the  oflScers 
and  directors  signing  the  same  shall  jointly  and  severally  be  personally  liable  to 
any  person  who  has  become  a  creditor  or  stockholder  of  the  corporation  upon  the 
faith  of  any  such  certificate,  report,  notice  or  any  material  representation  therein 
to  the  amount  of  the  debt  contracted  upon  the  faith  thereof  if  not  paid  when  due, 
or  of  the  damage  sustained  by  any  purchaser  of  or  subscriber  to  its  stock  upon  the 
faith  thereof.  The  liability  imposed  by  this  section  shall  exist  in  aU  cases  where 
the  contents  of  any  such  certificate,  report  or  notice,  or  of  any  material  representa- 
tion therein,  shall  have  been  communicated  either  directly  or  indirectly  to  the  per- 
son so  becoming  a  creditor  or  stockholder,  and  he  became  such  creditor  or  stock- 
holder upon  the  faith  thereof.  No  action  can  be  maintained  for  a  cause  of  action 
created  by  this  section  unless  brought  within  two  years  from  the  time  the  certifi- 
cate, report  or  public  notice  shall  have  been  made  or^  given  by  the  ofiicers  or  di- 
rectors of  such  corporation."  Id.,  §  31.  A  corporatibn  other  than  a  railroad  cor- 
poration may,  on  a  two-thirds  vote  of  its  stock,  sell  all  its  property  and  franchises 
to  any  other  domestic  corporation,  but  dissenting  stockholdere  must  be  paid  the 
appraised  value  of  their  stock,  the  appraisal  being  by  three  persons  appointed  by 
the  court  Id.,  §  33.  (See  ch.  638,  L.  1893.)  Stock  cannot  be  transferred  until 
previous  calls  thereon  have  been  paid.  One  company  may  buy,  hold  and  sell  the 
stock,  bonds  and  other  evidences  of  indebtedness  of  any  other  companies  if  the 
certificate  of  incorporation  so  provides,  or  if  such  other  company  is  engaged  in  a 
similar  business,  or  in  the  manufacture,  use  or  sale  of  property  or  works  necesssary 
or  useful  in  the  business  of  the  former  company,  or  if  the  two  corporations  may 
be  consolidated  according  to  law.  The  president  or  other  oflScers  of  a  corporation 
owning  stock  in  another  corporation  are  eligible  to  a  directorship  in  the  latter. 
Any  corporation,  upon  the  unanimous  consent  of  its  stockholdei-s,  may  "guaranty 
the  bonds  of  any  other  domestic  corporation  engaged  in  the  same  general  line  of 
business."  Id.,  §  40.  Ten  per  cent,  of  each  subscription  must  be  paid  in  cash 
at  the  time  of  subscribing.  Id.,  §  41.  "No  corporation  shall  issue  either  stock 
or  bonds  except  for  money,  labor  done  or  property  actually  received  for  the  use 
and  lawful  purposes  of  such  corporation.  No  such  stock  shall  be  issued  for  less  than 
its  par  value.  No  such  bonds  shall  be  issuM  for  less  than  the  fair  market  value 
thereof."  Id.,  §  42.  Preferred  stock  may  be  made  exchangeable  at  the  option  of  the 
holder  into  common  stock.  Id.,  g  47.  "  No  corporation  which  shall  have  refused 
to  pay  any  of  its  notes  or  other  obligations  when  due  in  lawful  money  of  the 
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United  States,  nor  any  of  its  oiBcers  or  directors,  shall  transfer  any  of  its  property 
to  any  of  its  officers,  directors  or  stockholders,  directly  or  indirectly,  for  the  pay- 
ment of  an5'  debt,  or  upon  any  other  consideration  than  the  full  value  of  the  prop- 
erty paid  in  cash.  No  conveyance,  assignment  or  transfer  of  any  property  of 
any  such  corporation  by  it  or  by  any  officer,  director  or  stockholder  thereof,  nor 
any  payment  made,  judgment  suflFered,  lien  created  or  security  given  by  it  or  by 
any  oflBcer,  director  or  stockholder  when  the  corporation  is  insolvent  or  its  insolv- 
ency is  imminent,  with  the  intent  of  giving  a  preference  to  any  particular  creditor 
over  other  creditors  of  the  corporation,  shall  be  valid."  Directors  or  officers  con- 
cerned in  violating  the  above  provision  are  personally  liable  for  any  loss  thereby 
sustained  by  creditors  or  stockholders.  Id.,  §  48.  "  Whenever  default  shall  be 
made  by  any  corporation  in  the  payment  of  principal  or  interest  of  any  of  its 
bonds  secured  by  mortgage  or  deed  of  trust  of  its  property,  any  stockholder  may, 
at  any  time  during  the  pendency  of  the  foreclosure  of  such  mortgage  or  deed  of 
-  trust  and  before  the  sale  thereunder,  pay  to  the  mortgagees  or  grantees  in  such 
mortgage  or  deed,  for  thu  use  and  benefit  of  the  holders  of  such  bonds,  a  sum 
equal  to  such  proportion  of  the  amount  due  and  secured  to  be  paid  by  such  mort- 
gage or  deed  as  his  stock  in  such  corporation  shaH  bear  to  its  whole  capital  stock, 
and  on  making  such  payment  he  shall  to  the  extent  thereof  become  and  be  inter- 
ested in  such  mortgage  or  deed  and  protected  thereby."  Id.,  §  49.  If  a  certificate 
of  stock  is  lost  a  new  one  may  be  obtained  by  applying  to  the  court  and  giving  a 
bond.  Id.,  §§  50,  51.  Stockholders  owning  five  par  cent,  of  the  capital  stock  (ex- 
cept in  a  moneyed  corporation)  where  the  capital  is  one  hundred  thousand  dollars  or 
less,  or  three  per  cent,  if  it  is  more,  may  compel  the  treasurer  or  chief  fiscal  officer 
of  the  company  to  give  "a  statement  of  its  aff^airs  under  oath,  embracing  a  par- 
ticular account  of  all  its  assets  and  liabilities,"  within  thirty  days,  and  to  keep  the 
same  on  file,  but  such  statement  cannot  be  required  more  than  once  a  year.  A 
penalty  is  incurred  if  the  treasurer  does  not  comply  herewith.  Id.,  §  53.  Resi- 
dent transfer  agents  of  foreign  corporations  shall  at  all  times  during  business 
hours  exhibiW;o  any  stockholder  the  transfer  book,  and  a  list  of  the  stockholders, 
if  he  is  able  so  to  do,  and  a  penalty  is  prescribed  for  failure  to  comply  herewith. 
Id.,  §  53.  Stockholders  are  liable  doubly  on  their  stock  for  every  debt  of  the  com- 
pany "  until  the  whole  amount  of  its  capital  stock  issued  and  outstanding  at  the 
time  such  debt  was  incurred  shall  have  been  fully  paid."  Stockholders  are  liable 
for  debts  due  to  laborers,  servants  or  employees  of  the  company,  other  than  con- 
tractors, provided  that  the  remedy  against  the  corporation  has  first  been  ex- 
hausted, and  notice  has  been  given  to  the  stockholder  within  thirty  days  after  the 
services  were  performed.  Pledgees,  executors,  administrators,  guardians  and 
trustees  holding  stock'in  ^7hich  they  have  not  voluntarily  invested  the  trust  funds 
are  not  personally  liable  as  stockholders,  but  the  pledgor  is  liable,  and  the  estate 
represented  by  the  executor,  etc.,  is  liable.  Id.,  §  54.  Before  holding  a  stock- 
holder liable  the  remedy  against  a  corporation  must  have  been  exhausted.  He  is 
noc  liable  if  the  debt  was  not  j)ayable  within  twe  years  from  the  time  it  was  con- 
tracted, nor  unless  an  action  was  brought  against  the  corporation  upon  the  debt 
within  two  years  after  it  became  due,  nor  unless  the  action  against  the  stock- 
holder is  brought  within  two  years  after  the  time  he  ceased  to  be  a  stockholder. 

Foreign  corporations  are  prohibited  from  doing  business  in  the  state  unless  they 
have  procured  a  certificate  from  the  secretary  of  state  authorizing  them  to  carry 
on  business  in  the  state.  In  order  to  obtain  this  certificate  they  must  file  a  copy 
of  their  charter  or  certificate  of  incorporation  with  the  secretary  of  state,  also  a 
statement  of  the  business  of  the  company  and  the  place  where  its  principal  office 
is  to  be,  and  designating  a  person  upon  whom  service  of  papers  may  be  made. 
Until  the  secretary  of  state  has  delivered  a  certificate  to  any  foreign  corporation 
to  do  business  in  the  state,  such  corporation  shall  not  maintain  any  action  in  the 
state  "  upon  any  contract  made  by  it  in  this  state  until  it  shall  have  procured  such 
certificate."    K  1893,  ch.  687,  g§  15,  16.    Foreign  corporations  may  acquire  real 
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estate  in  tliis  state.  14,  §  17.  No  corporation  except  those  formed  under  or  Bub- 
ject  to  the  banking  laws  shall  discount  bills,  notes  or  other  evidences  of  indebt- 
edness or  receive  deposits  or  buy  and  sell  bills  of  exchange.     Id.,  §  19. 

The  penal  code  of  New  York  makes  it  a  penal  offense  to  do  any  of  the  follow- 
ing acts,  viz. :  To  subscribe  for  stock  without  authority,  or  to  announce  such  sub- 
scription, or  to  subscribe  in  a  fictitious  name,  or  to  subscribe  for  one  who  does  not 
intend  to  fulfill ;  to  issue  or  pledge  knowingly  certificates  of  stock  without  author- 
ity or  in  excess  of  the  capital  stock ;  to  re-issue  certificate  surrendered  for  cancel- 
lation;  to  use  false  entries  in  dealing  with  public  officers  in"  order  to  obtain  an 
organization  or  increase  of  stock ;  to  act  as  agent  for  a  mortgage  or  co-operative 
foreign  corporation  not  authorized  to  act  in  the  state ;  to  make  a  dividend  from 
the  capital  stock ;  to  receive  notes  in  payment  of  capital  stock ;  to  buy  for  a  cor- 
poi-ation  shares  of  its  stock  unless  payment  therefor  is  from  surplus  profits ;  to 
receive  stock  of  a  corporation  in  payment  of  debts  due  to  it ;  to  exchange  the 
stock,  notes  or  bonds  of  a  company  for  the  stock,  notes  or  bonds  of  another  com- 
pany engaged  in  another  line  of  business  unless  such  exchange  is  authorized  by 
law  ;  to  make  loans  or  discounts  for  a  bank  greater  than  that  allowed  by  law  or 
greater  than  three  times  the  capital  stock  paid  in  and  actually  possessed;  to 
make  such  loan  to  a  director,  or  upon  paper  upon  which  a  director  is  liable,  to  an 
amount  exceeding  the  amount  allowed  by  statute,  or  exceediug  one-third  of 
the  capital  stock  paid  in  and  actually  possessed ;  to  give  or  indoise  paper  mak- 
ing the  company  liable  beyond  the  amount  of  loans  and  discounts  allowed 
by  law ;  for  an  officer,  teller  or  clerk  to  knowingly  overdraw  his  account  with 
his  bank ;  receiving  deposits  for  an  insolvent  bank ;  participating  in  a  fraudu- 
.  lent  msolvency  of  a  corporation;  wilfully  doing  acts  expressly  forbidden  by  law 
or  willingly  omitting  to  perform  legal  duties ;  carrying  on  private  banking  with- 
out bemg  subject  to  the  supervision  of  the  superintendent  of  banks,  unless  the 
party  was  engaged  in  such  banking  before  May  33,  1885 ;  issuing  or  concurring 
in  any  vote  for  the  issue  of  stock  in  excess  of  the  capital  stock ;  for  an  officer  or 
director  to  sell  the  stock  of  his  corporation  "short"  ;  false  entries  in  the  corporate 
books ;  refusing  to  exhibit  or  allowmg  mspection  and  extracts  to  be  taken  from 
books  open  by  statute  to  a  person,  or  refusing  or  wilfully  neglecting  to  make 
proper  entries  m  the  stock  book;  refusing  or  neglecting  to  make  statements  law- 
fully required  by  public  officers ;  voting  stock  or  issuing  a  proxy  to  vote  where 
the  possession  and  control  and  title  of  the  stock  are  not  in  the  party  so  voting  or 
issuing  a  proxy ;  selling  a  vote  by  proxy.  The  above  provisions  apply  also  to 
foreign  corporations  carrying  on  business  or  having  an  office  for  business  in  the 
state.  L.  1892,  ch.  693  (ch.  XI),  and  L,  1893,  ch.  693,  §  611,  amending  Penal  Code. 
g§  590-614. 

Taxation. —  An  incorporation  fee  of  one-eighth  of  one  per  cent  of  the  author- 
ized capitalstock  must  be  paid  to  the  state  before  a  charter  will  be  granted.  The 
same  fee  must  be  paid  upon  any  increase  of  the  capital  stock.  Banking  corpora- 
tions are  not  subject  to  this  law.  A  consolidated  company  pays  the  fee  only  on 
the  capital  stock  in  excess  of  the  aggregate  capital  stock  of  the  two  companies  which 
have  been  consolidated.  L.  1893,  ch.  668.  "The  owner  or  holder  of  stock  in  any 
incorporated  company  liable  to  taxation  on  its  capital  shall  not  be  taxed  as  an 
individual  for  such  stock."  1  R  S.,  ch.  2III,  title  1,  §  7.  A  corporate  officer  is 
required  each  year  to  deliver  to  the  tax  assessor  and  state  comptroller  a  statement 
of  the  real  estate  owned  by  the  company,  the  capital  stock  paid  in  or  secured  to 
be  paid  in,  excepting  the  amount  paid  for  real  estate,  and  the  place  of  the  princi- 
pal office  or  financial  business  of  the  company,  or  the  place  where  it  is  liable  to  be 
taxed.  1  E.  S.,  414,  gg  3,  3.  If  the  statement  is  not  furnished,  the  company  is 
liable  in  the  sum  of  $350.  The  president  or  treasurer  shall  report  to  the  comp- 
troller the  dividends  declared  by  the  company  during  the  past  year.  If  such 
dividends  were  less  than  six  per  cent,  the  report  shall  state  the  estimated  value  of 
the  capital  stock  of  the  company.    If  there  is  both  common  and  preferred  stock, 
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the  report  is  to  treat  each  as  distinct  from  the  other.  L.  1881,  oh.  361,  Am'g  !». 
1880,  ch.  543,  §  1.  For  failure  so  to  do  ten  per  cent,  is  added  to  the  tax.  Id.,  §  2. 
Every  domestic  corporation  and  every  foteign  corporation  doing  business  in  the 
state,  excepting  savings  banks  and  institutions,  life  insurance  companies,  banks, 
foreign  insurance  companies,  manufacturing  or  mining  corporations,  and  compa- 
nies wholly  engaged  in  manufacturing  or  mining  ores  within  the  state,  but  in- 
cluding gas  companies,  trust  companies,  electric  and  steam-heatirig  companies, 
lighting  and  power  companies,  and  other  companies  not  excepted  above,  must 
pay  annually  to  the  state,  as  a  tax  upon  its  franchise  or  business,  a  quarter  of  a 
mill  tax  upon  the  par  value  of  the  capital  stock  for  every  one  per  cent,  of  divi- 
dends declared  during  the  year,  if  such  dividends  amount  to  six  per  cent,  or  over; 
if  such  dividend?  are  less  than  six  per  cent,,  then  the  tax  shall  be  at  the  rate  of  one 
and  a  half  mills  upon  the  estimated  value  of  the  entire  capital  stock.  If  the  com- 
pany has  both  common  and  preferred  stock,  they  are  treated  separately  in  levying 
the  above  tax.  L.  1890,  ch.  533.  In  addition  thereto,  every  railroad,  canal,  steam- 
boat, ferry,  express,  navigation,  transportation  and  elevated  railway  company, 
and  all  domestic  and  foreign  corporations  doing  business  in  the  state  and  owning, 
operating  or  leasing  to  or  from  another  company  or  association  a  railroad,  canal, 
steamboat,  ferry,  express,  navigation,  transportation  or  elevated  railway  route  or 
line,  or  any  company  transporting  freight  or  passengers,  and  every  telegraph  and 
telephone  company  doing  business  in  the  state,  and  express,  palace-car  and  sleep- 
ing-car companies  doing  business  in  the  state,  pay  also  a  tax  to  the  state,  as  a 
tax  upon  their  business  in  the  state,  one-half  of  one  per  cent,  of  the  gross  earn- 
ings in  the  state.  L.  1880,  ch.  543,  §  6,  Am'd  L.  1881,  ch.  361.  A  statement  of  such 
earnings  must  be  made  annually.  ,  Id.,  §  7.  No  other  state  tax  is  levied  upon  the 
property  of  corporations  except  upon  their  real  estate.  Corporations  are  taxable 
as  above  only  upon  the  amount  of  their  capital  stock  employed  in  the  stalte.  Id., 
§  11,  Am'd  L.  1883,  ch.  151,  and  L.  1885,  ch.  501.  The  comptroller  may  examine 
the  books  of  any  company  in  connection  with  the  above  taxes.  Id.,  §  13.  An 
appeal  lies  from  the  action  qf  the  comptroller  to  the  supreme  court.  Id.,  §  20 ; 
L.  1889,  ch.  463.  Town  assessors  shall  apportion  the  valuation  of  the  property  of 
railroads,  telegraphs,  telephones  and  pipe-line  companies  among  the  school  dis- 
tricts in  the  town  in  which  any  portion  of  the  property  is  situated.  L.  1867,  ch, 
694,  g  1,  Am'd  L.  1884,  ch.  414,  g  1.  The  county  tax  upon  railroads,  excepting  in 
New  York  and  Kings  county,  may  be  paid  with  one  per  cent,  additional  to  the 
county  treasurer.  L.  1870,  ch.  506,  g  3.  The  amount  is  then  credited  to  the  vari- 
ous towns  or  cities.  Id.,  §  4.  Telegraph  lines  are  assessed  in  the  various  towns 
as  real  estate.  L.  1886,  ch.  659,  g  1.  A  county  tax  is  levied  upon  the  capital  stock 
of  every  company  liable  to  taxation,  and  the  valuation  is  ascertained  by  deducting 
from  its  actual  value  and  the  actual  value  of  its  surplus  funds  in  excess  of  ten  per 
cent,  of  the  capital  stock,  the  assessed  value  of  its  real  estate  and  shares  of  stock 
owned  by  it  in  other  corporations  which  are  taxable  upon  their  capital  stock  under 
the  laws  of  this  state.  L.  1857,  ch.  456,  §  3.  Shares  of  stock  in  both  state  and 
national  banks  in  this  state  are  taxed.  The  same  deductions  and  exceptions  are 
allowed,  however,  as  are  allowed'in  assessing  the  value  of  other  personal  property 
owned  in  the  state.  A  deduction  is  also  made  for  the  value  of  the  real  estate  of 
the  bank.  L.  1883,  ch.  409,  g  313.  The  tax  is  a  lien  upon  the  bank  stock  of  non- 
residents. L.  1893,  ch.  714.  The  bank  is  required  to  retain  from  dividends  the 
amount  of  thejaxes  and  to  pay  the  same  to  the  collector,  unless  the  taxes  have 
been  paid  by  the  stockholder.  Id.  A  tax  is  also  levied  on  foreign  corporations 
doing  a  banking  business  in  the  ?tate,  the  tax  being  based  upon  the  average  sums 
of  money  in  the  business.  K  1883,  ch.  409,  g§  321  and  332 ;  L.  1889,  ch.  13.  Every 
Are  or  marine  insurance  company,  foreign  or  domestic,  doing  business  in  the  state 
must  pay  to  the  state,  as  a  tax  on  its  business,  one-half  of  one  per  cent,  of  the  gross 
amount  of  premiums  received  by  it  during  the  year.  L.  1886,  ch.  679,  g  1.  No 
other  tax  is  levied  upon  the  personal- property  or  franchise  or  shares  of  stock,  but 
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the  real  estate  is  to  be  taxed  the  same  as  that  of  individuals,  and  the  fire-department 
tax  of  two  per  cent  must  also  be  paid.  Id.,  §  4  Other  insurance  companies,  for- 
eign or  domestic,  excepting  mutual  beneficial  insurance  associations,  must  pay  a 
tax  of  four-fifths  of  one  per  cent  upon  the  gross  amount  of  premiums  received. 
L,  1880,  ch.  .^42,  §  5,  Am'd  L.  1881,  ch.  361. 

g  964.  NORTH  CAROLINA: '  Constitutional  provisions.—  Corporations 
may  be  formed  under  general  laws,  but  shall  not  be  created  by  special  act,  except 
when,  "in  the  judgment  of  the  legislature,"  the  objects  of  the  corporations  can- 
not be  attained  under  general  laws.  All  general  or  special  laws  passed  pursuant 
to  tliis  section  may  be  altered  or  repealed.  Art  VIII,  §  1.  "  Dues  from  corpo- 
rations shall  be  secured  by  such  individual  liabilities  of  the  corporations  and  other 
means  as  may  be  prescribed  by  law."  Id.,  g  3.  "Laws  shall  be  passed  taxing,  by 
uniform  rule,  all  moneys,  credits,  investments  in  bonds,  stocks,  joint-stock  com- 
panies or  otherwise."  The  legislature  may  tax  franchises,  incomes,  etc.,  provided 
the  income  is  not  taxed  when  the  property  from  which  it  is  derived  is  taxed. 
Art  V,  §  a 

Miscellaneous  corporations.  —  Three  or  more  may  incorporate  foj:  any 
lawful  business,  "except  building  railroads,  banking  or  insurance."  Unless  it 
shall  appear  that  the  object  of  the  corporation  cannot  be  attained  under  this 
law,  the  incorporation  shall  be  in  the  following  manner :  The  incorporators  shall 
sign  and  present  to  the  clerk  of  the  superior  court  of  the  county  articles  of 
agreement  specifying  (1)  the  corporate  name ;  (3)  the  business  proposed ;  (3)  the 
place  of  business ;  (4)  the  period  of  corporate  existence ;  (5)  the  names  of  the  sub- 
scribers ;  and  (6)  the  amount  o£^ capital,  the  number  of  shares,  and  the  amount  of 
each  (the  same  not  to  be  less  than  $3  each).  The  articles,  duly  acknowledged, 
must  be  recorded  by  the  clerk  in  his  oflSce.  The  clerk  shall  have  power,  upon  ap- 
plication, to  "amend  or  change  the  act  of  incorporation,"  provided  there  be  no 
change  in  the  business.  A  company  thus  formed  shall  not  have  a  greater  capital 
than  $1,000,000,  and  no  amendment  or  change  shall  be  made  by  the  clerk  so  as  to 
increase  the  capital  to  more  than  $1,000,000.  The  legislatui-e  shall  have  power  at 
any  time  to  revoke,  repeal  or  amend  the  charter  of  any  corporation  formed  under 
the  above  provisions.  §§  677,  678,  Am'd  Laws  1885,  ch.  19 ;  Laws  1889,  ch.  170 ; 
Laws  1891,  ch.  357,  Am'd  Laws  1893,  ch.  344.  The  clerk  shall  then  send  a  copy 
of  the  articles  to  the  secretary  of  state,  who  shall  record  them  and  issue  letters 
patent  to  the  corporators,  constituting  them  a  corporation,  which  said  letters  shall 
be  recorded  with  the  clerk  the  same  as  the  articles.  The  fees  of  the  secretary  of 
state  for  recording  the  articles  and  issuing  the  letters  patent  are  nominal.  Every 
bill  of  incorporation  introduced  in  the  legislature  shall  be  accompanied  by  a  re- 
ceipt of  the  state  treasurer  for  $50.  §  679,  Am'd  Laws  1893,  ch.  318.  Charters 
thus  obtained  may  be  amended.  The  amendment  shall  be  certified  to  the  clerk, 
so  as  to  show  that  it  has  been  previously  authorized  and  adopted  by  a  "  majority 
of  the  stockholders  "  in  meeting  assembled,  and  the  clerk  shall  give  notice  as  pro- 
vided in  section  679.  Laws  1893,  ch.  380.  Dividends  shall  not  be  declared  by  such 
company  when  its  debts  exceed  two-thirds  of  its  assets.  §  681.  Corporations  may 
convey  property  by  df  ed,  but  any  conveyance  of  the  corporate  property,  "  whether 
absolutely  or  upon  condition,  in  trust  or  by  way  of  mortgage  executed  by  any 
corporation,  shall  be  void  and  of  no  effect  as  to  creditors  of  said  corporation,  ex- 
isting prior  to  or  at  the  time  of  the  execution  of  said  deed,  and  as  to  torts  com- 
mitted by  such  corporation,  its  agents  or  employees,  prior  to  or  at  the  timo  of  the 
execution  of  said  deed :  Provided,  said  creditors  or  persons  injured,  or  their  rep- 
resentatives, shall  commence  proceedings  or  actions  to  enforce  their  claims  against 
said  corporation  within  sixty  days  after  the  registration  of  said  deed,  as  required 
by  law."  g  685,  Am'd  Laws  1898,  ch.  95.  All  corporations  may,  by  their  by-laws, 
in  the  absence  of  special  provision,  determine  the  manner  of  calling  and  conduct- 

'  Tlae  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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iag  meetings ;  the  number  that  shall  constitute  a  quorum ;  "  the  number  of  shares 
that  shall  entitle  the  members  to  one  or  more  votes;"  the  mode  of  voting  by 
proxy;  the  mode  of  selling  shares  for  non-payment  of  assessments;  the  tenure  of 
office  of  the  several  officers,  and  the  manner  of  filling  vacancies.  The  by-laws 
may  fix  suitable  penalties,  not  exceeding  $30  for  any  one  offense.  If  any  officer 
issues  a  certificate  of  stock  "  in  any  other  way  or  to  any  other  person  "  than  the 
by-laws  allow,  he  shall  be  guilty  of  a  misdemeanor,  and  shall  be  subject  to  fine  or 
imprisonment,  or  both.  §  6C4.  Unless  other  provision  is  made  in  the  act  of  in- 
corporation, any  original  signer  may  call  the  first  meeting  by  giving  a  ten  days' 
published  notice.  §  665.  Corporations  may  hold  lands  to  an  amount  authorized 
by  law,  but  only  manufacturing  and  mining  companies,  and  companies  for  sup- 
plying water  to  cities  and  towns,  may  hold  at  one  time  "  more  than  three  hundred 
acres  of  land  in  fee-simple,  or  for  a  longer  term  than  thirty  years."  §  606.  All 
corporations  shall  remain  bodies  corporate  for  three  years  after  dissolution  for  the 
purpose  of  closing  up  the  corporate  business.  §  667.  When  the  corporation  ia 
dissolved,  or  becomes  insolvent,  or  has  forfeited  its  corporate  rights,  a  judge  of 
the  superior  court  may,  upon  the  application  of  any  creditor  or  stockholder,  ap- 
point receivers  or  trustees  to  close  up  the  affairs  of  the  company.  g§  668-70.  All 
kinds  of  property  belonging  to  any  corporation,  and  the  franchises,  rights  and 
privileges  of  any  corporation  receiving  tolls  and  fares,  may  be  taken  and  sold  on 
execution.  S671.  The  title  to  personal  property  sold  on  execution  passes  inde- 
pendently of  the  franchise  and  real  estate  of  the  corporation.  §  673.  In  the  sale 
of  a  franchise,  the  highest  bidder  shall  have  conveyed  to  him  by  deed  all  thejim- 
munities  and  privileges  belonging  to  the  corporation,  so  far  as  relates  to  the  right 
of  taking  tolls  and  fares,  and  the  officers  making  the  sale  shall  place  the  purchaser 
in  possession  of  all  the  corporate  realty  connected  with  the  franchise.  The  pur- 
chaser shall  thereupon,  for  the  time  limited  by  the  terms  of  the  sale,  receive  all 
tolls  and  fares  which  the  corporation  was  allowed  to  take.  §  675.  Such  purchaser 
shall  have  the  same  remedies  for  damages  to  the  franchise  as  the  corporation  had, 
and  may  make  any  recovery  which  the  corporation  would  have  been  entitled  to 
make  during  the  time  limited  in  the  purchase.  §  675.  The  corporation  shall  in 
all  other  respects  "retain  the  same  powers  and  be  bound  to  the  discharge  of  the 
same  duties  and  liable  to  the  same  penalties  and  forfeitures  as  before  such  sale." 
§  676.  "It  shall  be  the  duty  of  the  attorney-general  to  bring  an  action  in  the  supe- 
rior court  of  the  county,  as  in  this  code  directed,  to  restrain  by  injunction  any 
corporation  from  assuming  or  exercising  any  franchise  or  transacting  any  busi- 
ness not  allowed  by  its  charter ;  to  restrain  any  person  from  exercising  corporate 
franchises  not  granted ;  to  bring  directors,  managers  and  officers  of  a  corporation, 
or  the  trustees  of  funds  given  for  a  public  or  charitable  purpose,  to  an  account  for 
the  management  and  disposition  of  the  property  confided  to  their  care ;  to  remove 
such  officers  or  trustees  upon  proof  of  gross  misconduct ;  to  secure  for  the  benefit 
of  all  interested  the  property  or  funds  aforesaid ;  to  set  aside  and  restrain  im- 
proper alienations  thereof,  and  generally  to  compel  the  faithful  performance  of 
duty,  and  prevent  all  malversation,  peculation  and  waste.  And  in  case  of  fraud 
by  the  president,  directors,  managers  or  stockholders  in  any  corporation,  the  court 
shall  render  personally  liable  to  creditors  and  others  injured  thereby  such  of  the 
■directors  and  stockholders  as  may  have  been  concerned  in  the  fraud."  §  686.  No 
corporation  shall  exist  more  than  sixty  years  unless  otherwise  provided  in  the  act 
creating  the  same.  But  no  dissolution  by  judgment  or  decree  shall  extinguish 
any  debt  due  to  or  from  the  corporation.  §  687.  If  any  body  of  corporator 
shall  neglect  to  organize  a  company,  and  carry  out  the  intent  of  the  act  of  in- 
corporation for  two  years  after  letters  have  been  granted ;  or,  when  organized,  the 
company  shall  cease  for  two  years  together  to  exercise  the  corporate  powers,  such 
disuse  of  the  corporate  privileges  shall  forfeit  the  charter.  §  688.  Shares  of  stock 
in  all  joint-stock  companies  are  persoiial  estate,  g  689.  "  Any  corporation  may  take 
a  mortgage  upon  any  quantity  of  land  to  secure  a  debt  owing  to  the  corpora- 
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tion,  and  may  take  a  conveyance  of  any  quantity  of  land  in  partial  or  total  satis- 
faction of  a  debt  due  the  corporation ;  and  may  purchase  any  quantity  of  land  at 
a  sale  under  execution  against  a  debtor  of  the  corporation  or  at  any  individual  sale 
of  the  property  of  a  debtor  of  the  corporation ;  but  the  corpoi-ation  purchasing 
such  lands  to  a  quantity  exceeding,  with  its  lands  previously  owned,  three  hun- 
dred acres,  shall  not  be  capable  of  holding  the  samo  for  more  than  thiity  years 
from  the  date  of  such  purchase ;  and  all  land  so  purchased  in  excess  of  the  lim- 
ited quantity  and  held  by  any  corporation  shall  at  the  end  of  thirty  years  from 
the  date  of  such  purchase  be  forfeited  to  the  state,"  to  be  recovered  in  an  action 
brought  in  the  name  of  the  state.  The  corporation  purchasing  such  land  may, 
within  thirty  years  after  the  purchase,  convey  by  deed  to  a  bona  fide  purchaser 
for  value  "such  estate  in  the  said  lands  as  it  would  have  had  under  its  purchase 
but  for  the  limitation  herein  contained."  §  690.  "  All  corporations  (except  rail- 
road, mining,  manufacturing  corporations,  and  companies  to  supply  the  cities  and 
towns  of  the  state  with  water)  which  shall  be  seized  in  fee,  or  for  a  longer  time 
than  three  Uvea  in  being,  or  possessed  for  a  longer  time  than  thirty  years,  of  any 
lands  or  tenements  exceeding  three  hundred  acres  in  quantity,  are  required,  within 
said  time,  to  dispose  of  such  excess."  §  693.  All  corporations  formed  under  this 
chapter  may  be  dissolved  by  special  proceeding,  "instituted  by  the  company,  or 
by  any  corporator,  or  by  any  judgment  creditor,  whose  execution,  issued  to  the 
county  in  which  the  corporation  has  its  only  or  principal  place  of  business,  shall 
be  returned  unsatisfied,"  or  by  the  attorney-general,  for  the  following  causes: 
(1)  For  any  abuse  of  its  corporate  powers  to  the  injury  of  the  public  or  of  the  cor- 
porators, or  off  its  creditors  or  debtors ;  (S)  for  non-user  of  the  corporate  powers 
for  two  or  more  years  consecutively ;  (3)  for  insolvency  manifested  by  the  return 
of  an  execution  unsatisfied ;  (4)  upon  any  conviction  of  the  company  of  a  persist- 
ent criminal  offense.  §  694.  "  Every  bill  introduced  in  either  house  of  the  gen- 
eral assembly  to  incorporate  any  company,  or  for  the  benefit  thereof,  or  to  amend 
any  act  relating  to  such  company  or  corporation,  shall  be  accompanied  by  a  re- 
ceipt from  the  state  treasurer  for  one  hundred  dollars."  This  section  does  not 
apply  to  railroad  or  turnpike  companies,  or  companies  for  bridging  non-navigable 
streams,  nor  to  charitable,  etc.,  associations.  §  696.  "  If  a  sale  be  made  under  a 
deed  of  trust  or  mortgage  executed  by  any  corporation  on  all  its  works  and  prop- 
erty, and  there  be  a  conveyance  pursuant  thereto,  such  sale  and  conveyance  shall 
pass  to  the  purchasers  at  the  sale  not  only  the  works  and  property  of  the  corpo- 
ration as  they  were  at  the  time  of  making  the  deed  of  trust  or  mortgage,  but  any 
works  which  the  corporation  may  after  that  time  and  before  the  sale  have  con- 
structed, and  all  other  property  of  which  it  may  be  possessed  at  the  time  of  the 
sale  other  than  debts  due  to  it.  Upon  such  conveyance  to  the  purchaser  the  said 
corporation  shall  ipso  facto  be  dissolved,  and  the  said  purchaser  shall  forthwith 
be  a  new  corporation  by  any  name  which  may  be  set  forth  in  the  said  convey- 
ance, or  in  any  writing  signed  by  him  and  recorded,  in  the  same  manner  in  which 
the  conveyance  shall  be  recorded."  §  697.  The  new  corporation  shall  succeed  to 
all  the  franchises  and  privileges  of  the  old  corporation,  and  shall  perform  the 
same  duties  which  the  old  corporation  "  would  have,"  or  "  should  have,"  per- 
formed but  for  the  conveyance.  But  the  corporation  so  created  shall  not  be  en- 
titled to  the  debts  due  the  first  corporation,  and  shall  not  be  liable  for  the  debts  of, 
or  any  claims  against,  the  first  corporation,  not  expressly  assumed  in  the  contract- 
of  purchase;  "nor  shall  the  property,  franchise  or  profits  of  such  new  corpora- 
tions be  exempt  from  taxation."  "  The  whole  profits  of  the  business  done  by  such 
corporation  shall  belong  to  the  said  purchaser  and  his  assigns.  His  intei'est  in 
the  corporation  shall  be  personal  estate,  and  he  or  his  assigns  may  create  so  many 
shaves  of  stock  therein  as  he  or  they  may  think  proper,  not  exceeding  the  amount 
of  stock  in  the  first  corporation  at  the  time  of  the  sale,  and  assign  the  same  in  a 
book  kept  for  the  purpose."  Such  shares  shall  be  on  the  footing  of  shares  In  joint- 
stock  companies   generally,  except  only  that  the  first  stockholders'  meeting  hh«ll 
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be  held  at  such  time  and  place  as  shall  be  fixed  by  the  purchaser,  after  a  two- 
weeks'  published  notice.  §  698.  "This  chapter,  unless  otherwise  declared  herein, 
or  in  the  chapter  entitled  Railroads  and  Telegraphs,  shall  apply  to  all  corporations, 
whether  created  by  special  act  of  assembly,  by  letters  of  agreement  under  this 
chapter,  or  by  the  chapter  entitled  Railroads  and  Telegraphs ;  and  this  chapter 
and  the  chapter  on  Railroads  and  Telegraphs,  so  far  as  the  same  are  applicable  to 
railroad  corporations,  shall  govern  and  control,  anything  in  the  special  act  of  as- 
sembly to  the  contrary  notwithstanding,  unless,  in  the  act  of  the  general  assembly 
creating  the  corporation,  the  section  or  sections  of  this  chapter,  and  of  the  chapter 
entitled  '  Railroad  and  Telegraph  Companies,'  intended  to  be  repealed,  shall  be 
specially  referred  to  by  number,  and  as  such  specially  repealed."  §  701.  (The 
reference  in  the  last  preceding  section  is  to  chapter  16,  which  contains  all  the 
above-mentioned  provisions  respecting  miscellaneous  corporations.)  The  railroad 
commission  is  required  to  make  rates  for  express,  telegraph  and  telephone  com- 
panies, and  the  penalty  for  charging  a  higher  rate  than  that  fixed  or  approved  by 
the  commission  is  from  $50  to  |500  for  each  offense.  Laws  1891,  ch.  330,  g  36 ; 
Am'd  Laws  1893,  ch.  513.  Persons  holding  stock  as  executors,  etc.,  or  as  coUatr 
eral  security  are  not  personally  liable  as  stockholders ;  but  the  pledgor,  and  the 
estate  or  funds  in  the  hands  of  such  executor,  etc.,  shall  be  liable.  Laws  1893, 
ch.  471. 

Railroads. —  Twenty-five  or  more  may  incorporate  for  "constructing,  main- 
taining and  operating  "  a  public  railroad,  or  for  "  maintaining  and  operating  any 
unincorporated  railroad  already  constructed  for  like  public  use."  They  must  sign 
articles  of  association,  stating  (1)  the  corporate  name ;  (3)  the  proposed  period  of 
corporate  existence ;  (3)  the  termini  of  the  road ;  (4)  the  length  of  the  road,  as 
near  as  may  be ;  (5)  the  names  of  the  counties  into  which  the  road  will  extend ;' 

(6)  the  amount  of  capital  stock  (the  same  to  be  not  less  than  $5,000  per  mile) ; 

(7)  the  number  of  shares ;  (8)  the  names  and  residences  of  six  directors  to  manage 
the  affairs  for  the  first  year.  Each  subscriber  must  sign  his  name  and  residence, 
stating  the  number  of  shares  he  will  take.  Such  articles  may  be  filed  with  the 
secretary  of  state,  and  thereafter  the  subscribers  and  all  who  may  become  stock- 
holders shall  be  a  body  corporate.  §  1933.  The  articles  of  association  shall  not 
be  filed  until  at  least  $1,000  per  mile  of  the  road  is  subscribed  and  five  per  cent 
thereon  paid,  in  good  faith,  in  cash,  to  the  directors,  nor  tmtil  there  is  annexed 
thereto  an  affidavit  by  at  least  three  of  the  directors  that  such  amount  has  been 
subscribed,  and  the  required  payment  has  been  made  in  cash,  and  that  it  is  intended 
in  good  faith  to  construct  and  operate  the  road.  The  affidavit  must  be  recorded 
with  the  articles.  §  1933.  After  the  filing  of  the  said  articles  the  directors  may 
open  books  of  subscription  for  the  amount  of  capital  stock  not  already  subscribed 
"in  such  places  and  after  giving  such  notice  as  they  may  deem  expedient."  At 
the  time  of  subscribing  each  subscriber  shall  pay  to.  the  directors  "  five  per  cent, 
of  the  amount  subscribed  by  him  in  money,  and  no  subscription  shall  be  received 
or  taken  without  such  payment"  §  1935.  There  shall  be  six  directors  and  a 
president,  who  shall  be  chosen  annually  "  by  a  majority  of  the  votes  of  the  stock- 
holders voting  at  such  election,  in  such  manner  as  may  be  prescribed  in  the  by- 
laws." Each  stockholder  shall  have  one  vote  in  person  or  by  proxy,  on  every 
share  "  held  "  by  him  thirty  days  previous  to  any  such  election.  Vacancies  shall 
be  filled  in  the  manner  prescribed  by  the  by-laws.  §  1936.  The  directors  and  presi- 
dent must  own  stock  absolutely  in  their  own  right,  and  must  be  qualified  to  vote 
at  the  election  at  which  they  are  chosen.  Books  and  papers  must  be  exhibited  at 
any  election,  if  a  majority  of  the  stockholders  present  demand  it  Id.  Any  pur- 
chaser or  purchasers  of  "  real  estate,  track  and  fixtures  of  any  railroad  sold  by 
virtue  of  any  mortgage  executed  by  the  corporation,  or  execution  issued  upon 
any  judgment  or  decree,  may  associate  with  him  or  them  ''any  number  of  per- 
sons," and  file  articles  of  association  as  provided  in  this  chapter,  and  thereupon 
such  purchaser  or  purchasers  and  their  associates  shall  be  a  new  corporation  sub- 
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ject  to  all  the  provisions  of  this  chapter.  Id.  The  directors  may  require  subscrip- 
tions to  be  paid  in  such  manner  and  in  such  instalments  as  they  deem  proper. 
§  1938.  The  capital  stock  may  be  increased  to  any  necessary  amount,  with  the 
concurrence  of  two-thirds  in  interest  of  all  the  stockholders  of  the  company 
voting  at  a  special  meeting  called  for  the  purpose.  §  1939.  Each  stockholder 
shall  be  "individually  liable"  to  the  creditors  of  the  company,  "to  an  amount 
equal  to  the  amount  unpaid  on  the  stock  held  by  him,  for  all  the  debts  and  liabil- 
ities of  such  company  until  the  whole  amount  of  the  capital  stock  so  held  by  him 
shall  have  been  paid  to  the  company,  and  all  the  stockholders  of  any  such  com- 
pany shall  be  jointly  and  severally  liable  for  the  debts  due  or  owing  to  any  of  its 
laborers  and  servants,  other  than  contractors,  for  personal  services  for  thirty 
days'  service  performed  for  such  company,  but  shall  not  be  liable  to  an  action 
therefor  before  an  execution  shall  be  returned  unsatisfied  in  whole  or  in  part 
against  the  corporation,  and  the  amount  due  on  such  executions  shall  be  the 
amount  recoverable  with  costs  against  such  stockholders."  Before  a  laborer  or 
servant  shall  charge  a  stockholder  for  such  thirty  days'  service  he  shall  within 
twenty  days  after  the  performance  of  the  service  give  him  a  written  notice  of  his 
intention  to  hold  him  liable,  and  shall  begin  the  action  within  thirty  days  from  the 
return  of  the  execution  unsatisfied  as  aforesaid ;  and  every  stockholder  against 
whom  such  recovery  is  had  may  recover  the  same  in  ratable  proportion  from  the 
other  stockholders.  §  1940.  No  person  holding  stock  as  executor,  etc.,  or  as  col- 
lateral security,  shall  be  personally  liable  as  a  stockholder.  §  1941.  In  proceedings 
to  condemn  land,  the  commissionere  of  appraisal  shall  report  to  the  court,  and  any 
interested  party  may  file  exceptions  to  the  report  If  the  company  shall  pay  the 
appraised  value  to  the  court  it  may  hold  the  land  pending  an  appeal  If  the  final 
decision  is  in  favor  of  the  corporation,  such  corporation  has  full  title  to  the  lands  in 
question  during  the  corporate  existence.  The  court  may  refuse  to  condemn  the 
land,  in  which  case  the  company  shall  have  no  rights  in  the  land  and  shall  receive 
back  any  money  which  may  have  been  paid  into  court  Benefits  which  maybe  de- 
rived from  the  proposed  construction  may  be  considered  in  assessing  damages  to 
land,  provided,  "  that  in  case  the  benefits  to  the  land  caused  by  the  erection  of 
such  railroad  be  ascertained  to  exceed  the  damages  to  said  land,  then  the  said  rail- 
road company  shall  pay  the  costs  of  the  proceeding  and  shall  not  have  a  judg- 
ment for  the  excess  of  benefits  over  the  damages."  §  1946,  Am'd  Laws  1891,  eh. 
160.  The  directors  may  change  the  route  by  a  two-thirds  vote,  if  they  think  it  best 
for  the  road.  §  19.58,  Am'd  Laws  1893,  oh.  396.  For  limitation  of  actions  for 
damages  to  the  owners  of  land,  see  Laws  1893,  ch.  152.  The  secretary  of  state 
may  agree  with  the  company  upon  the  price  of  state  lands  to  be  conveyed  for 
railroad  purposes,  or  the  company  may  have  the  same  appraised.  Towns  or  coun- 
ties may  grant  town  or  county  land  needed  by  the  company  for  such  compensa- 
tion as  may  be  agreed  upon.  .  §  1955.  The  company  may  enter  upon  any  lands  to 
survey  a  proposed  route.  §  1957.  Voluntary  gi-ants  of  land  for  railroad  f)ur- 
poses  shall  be  held  for  the  purposes  of  the  grant  only.  Id.  Any  property  neces- 
sary for  raiiroad  purposes  may  be  purchased  and  held.  Id.  The  company  may 
"  cross,  intersect,  join  and  unite  "  its  road  with  any  other  road  before  coustructed, 
at  any  point,  "  and  upon  tlie  gi-ounds  of  such  other  company,"  with  the  necessary 
sidings,  etc. ;  and  every  company  whose  road  is  already  constructed  shall  unite 
with  the  owners  of  any  new  road  in  granting  the  aforesaid  facilities.  Id.  The 
motive  power  may  be  steam  or  animals,  or  any  mechanical  power.  Id.  The 
company  shall  have  power  from  time  to  time  to  "  borrow  such  sums  of  money  as 
may  be  necessary  for  completing  or  finishing  or  operating  their  railroad,  and  to 
issue  and  dispose  of  their  bonds  for  any  amount  so  borrowed,  and  to  mortgage 
their  corporate  property  and  franchises  to  secure  the  payment  of  any  debt  con- 
tracted by  the  company  for  the  purposes  aforesaid  ;  and  the  directors  of  the  com- 
pany may  confer  on  any  holder  of  any  bond,  issued  for  money  borrowed  as  afore- 
said, the  right  to  convert  the  principal  due  or  owing  thereon  into  stock  of  said 
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company  at  any  time  not  exceeding  ten  years  from  the  date  of  the  bond,  under 
Buch  regulations  as  the  directors  may  see  fit  to  adopt."  Id.  Any  raih-oad  or  other 
transportation  company  may  aid  in  the  construction  of  any  raih-oad  or  branch 
raih-oad  "in  this  or  an  adjoining  state  connected  with  it  directly  or  indirectly," 
provided  the  building  of  such  railroad  or  branch  has  been  ^authorized  by  law. 
Any  railroad  or  other  transportation  company  "  may  acquire  and  hold  or  guar- 
anty or  indorse  the  bonds  or  stocks  of,  or  may  lease,  any  railroad  or  branch  rail- 
road, or  other  transportation  line  in  this  or  an  adjoining  state  connecting  with  it 
directly  or  indirectly."  Municipal  aid  shall  not  be  given  for  the  construction  of 
any  raih-oad  to  a  greater  amount  in  the  aggregate  than  ten  per -cent,  of  the  as- 
sessed valuation  of  the  real  and  personal  property  in  the  county,  city,  town  or 
township  so  aiding  any  railroad.  Laws  1889,  ch.  480.  A  special  act  authorizes 
Macon  and  Swain  counties  to  subscribe  to  specified  amounts  of  the  stocks  of  any 
railroad  that  may  be  chartered  through  those  counties.  Laws  1889,  ch.  479,  Am'd 
Laws  1891,  ch.  314.  A  very  complete  annual  report  must  be  made  to  the  gov- 
ernor or  railroad  commissioners.  Am'd  Laws  1893,  ch.  124 ;  Code,  §  1959.  The 
penalty  for  failure  is  a  liability  of  $500.  §  1960.  If  any  corporation  shall  not 
within  two  years  begin  the  construction  of  its  road  and  expend  thereon  ten  per 
cent  of  its  capital,  or  shall  not  finish  the  road  and  put  it  in  full  operation  within 
ten  years,  "  its  corporate  existence  and  powers  shall  cease."  g  1980.  The  assem- 
bly may  at  any  time  annul  or  dissolve  any  corporation.  §  1981.  A  part  of  a  pro- 
posed railroad  may  be  constructed  m  an  adjoining  state,  upon  a  two-thirds  vole 
of  the  directors ;  and  the  directors  may  reduce  the  capital  to  an  amount  not  less 
than  $5,000  per  mile  for  the  portion  of  the  road^to  be  constructed  within  the  state. 
§  1984.  "  Any  railroad  corporation  or  its  successors,"  being  the  lessee  of  any  other 
railrodfl,  may  take  a  surrender  or  transfer  of  the  stock  of  any  of  the  stockholders 
in  the  corporation  whose  road  is  leased,  and  issue  m  exchange  therefor  "  the  like 
additional  amount  of  its  own  capital  stock  at  par,  or  on  such  other  terms  and 
conditions  as  may  be  agreed  upon  between  the  two  corporations ;  and  after  such 
surrender  or  transfer  of  the  "  greater  part  of  the  capital  stock,  the  directors  of 
the  corporation  taking  the  same  shall  thereafter,  "  on  a  resolution  electing  so  to 
do,  to  be  entered  on  their  minutes,"  become  ex  officio  the  directors  of  the  corpora- 
tion whose  road  is  held  under  lease.  When  the  whole  capital  stock  has  been  so 
surrendered  or  transferred,  and  a  certificate  thereof  filed  with  the  secretary  of 
state  under  the  corporate  seal,  all  the  property,  franchises,  etc.,  of  the  said  lessor 
shall  vest  in  and  be  held  by  the  said  lessee  as  fully  and  entirely  and  without 
change  or  diminution  as  the  same  were  before  held,"  etc.,  and  shall  be  managed 
and  controlled  by  the  said  directors  under  the  corporate  name  of  the  corporation 
to  whom  the  transfer  is  made.  Neither  the  rights  of  any  stockholder  not  trans- 
ferring his  stock,  nor  the  existing  liabilities,  nor  the  rights  of  creditors,  shall 
be  affected  by  this  section.  §  1994.  Railroad  companies  in  the  state  are  author- 
ized to  make  agreements  for  the  through  transportation  of  freight  and  passengers, 
and  for  that  purpose  to  use  each  other's  roads  and  rolling-stock  on  such  terms  as 
may  be  agreed  upon.  §  1995.  Pooling  is  declared  a  misdemeanor,  and  is  punish- 
able by  a  fine  of  not  less  than  $1,000,  or  by  imprisonment  for  not  less  than  one 
year.  §  1968.  The  maximum  passenger  rate  is  fixed  at  five  cents  per  mile.  §  1957. 
The  general  assembly  may  from  time  to  time  alter  or  reduce  "  the  rates  of  freight, 
fare  or  other  profits  "  of  any  railroad.  §  1961,  Am'd  Laws  1891,  ch.  320.  A  rail- 
road commissioner  has  general  supervision  of  the  roads  of  the  state.  Laws  1891, 
ch.  330.  The  penalty  for  charging  unreasonable  rates  is  a  fine  of  from  $500  to 
$5,000.  Id.,  §  3.  Discriminations  in  favor  of  or  against  any  person  or  persons,  or 
undue  preference  of,  or  prejudice  against,  any  person,  company  or  locality,  are 
punished  by  a  fine  of  from  $1,000  to  $5,000  for  each  offense.  §  4.  The  commis- 
sion shall  make  just  and  reasonable  rates,  or  cause  them  to  be  made,  and  shall 
establish  just  and  reasonable  rules  and  regulations  for  carrying  out  the  provisions 
of  this  chapter.    §  5.    Long  and  short  haul  tariffs  are  regulated  under  the  direc- . 
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t  on  o'  th  comm'ssion.  The  commission  and  the  company  conjointly  may  agree 
upon  special  rates  foi-  the  purpose  of  developing  manufactures,  mining,  milling 
and  internal  improvements.  §  6.  The  commissioners  must  cause  schedules  of 
rates  and  charges  to  be  prepared  and  posted  in  all  the  stations,  and  the  commission 
may  revise  the  schedules  from  time  to  time.  An  appeal  from  the  determination  of 
the  commission  regarding  rates  and  charges  may  be  had  to  the  superior  court,  and 
thence  to  the  supreme  court.  §  7.  All  contracts  and  agreements  between  rail, 
roads  doing  business  in  the  state  as  to  rates  and  charges  shall  be  submitted  to  the 
commissioners  for  approval.  Likewise  all  arrangements  for  the  division  of  earn- 
ings by  competing  lines.  §  9.  If  any  officer  or  employee  shall  violate  any  lawful 
rule  of  the  commission,  and  if,  after  due  notice,  reparation  to  the  injured  party  is 
not  made  within  thirty  days,  the  company  shall  incur  a  penalty  of  from  $30  to 
$5,000  for  each  offense.  §  10.  The  remedies  given  by  this  chapter  to  injured  par- 
ties are  regarded  as  additional  to  the  remedies  already  existing.    S  12. 

Taxation.—  All  existing  exemptions  of  corporations  or  corpoi-ate  pi-operty  from 
taxation  are  repealed.  Laws  1893,  ch.  294,  g  6.  All  domestifc  corporations,  except 
insurance  companies,  shall,  "  in  addition  to  the  other  property  required  by  tliis  act 
to  be  listed,"  deliver  to  the  assessors  a  sworn  statement  of  the  amount  of  capital 
stock,  giving  the  amount  authorized  and  the  number  of  shares,  and  amount  paid 
up,  the  market  value  thereof,  and  the  assessed  value  of  all  its  real  and  personal 
property  (which  shall  be  listed  and  valued  as  other  real  and  personal  property),  the 
aggregate  amount  thereof  to  be  deducted  from  the  aggregate  value  of  the  capital 
stock,  and  the  remainder  to  be  listed  as  the  capital  stock.  Laws  1893,  ch.  296,  §  39. 
If  any  corporation  is  delinquent  for  six  months  in  the  payment  of  taxes,  its  char- 
ter shall  be  forfeited  upon  a  suit  brought  in  behalf  of  the  state,  or  the  char.ter  be 
revoked  upon  affidavit  of  the  sheriff  that  he  cannot  collect  the  taxes,  g  75.  Own- 
ers of  shares,  except  in  banks,  are  not  required  to  list  them,  but  they  are  listed 
and  the  tax  paid  by  the  company,  g  14.  Corporations  are  taxed  on  their  person- 
alty at  their  principal  place  of  business.  Id.  Stockholders  in  all  banks  are  as- 
sessed on  the  value  of  their  shares  where  the  bank  is  located.  Such  shares  are 
listed  by  the  corporation  and  the  tax  paid  by  the  cashier  directly  to  the  state  treas- 
urer. Shareholders  shall  themselves  list  their  shares  for  county  and  school  taxa- 
tion where  they  reside.  The  tax  levied  on  shares  in  any  bank  shall  not  exceed 
that  levied  on  the  moneyed  capital  of  individuals,  g  40,  and  ch.  294,  g  4  The 
bank  may  pay  the  county  taxes  and  deduct  the  same  from  the  dividends  or  funds 
belonging  to  the  shareholder,  and  shall  do  so  in  the  case  of  non-resident  stock- 
holders, the  shares  of  such  non-residents  being  taxed  where  the  bank  is  located. 
Code,  gg  3676,  3684.  The  road-bed,  depots,  etc.,  of  all  railroads  are  deemed  per- 
sonal property  for  the  purpose  of  taxation.  Ch.  296,  gg  94, 95.  Railroads  are  taxed 
by  a  state  board,  composed  of  the  railroad  commissionei-s.  The  bo^rd  shall  assess 
all  the  road-bed,  right  of  way,  structures  thereon,  rolling  stock,  etc.,  and  all  prop- 
erty used  in  the  operation  of  the  road.  Machine  and  repair  shops,  office  buildings, 
storehouses,  and  all  real  and  personal  property  outside  the  right  of  way  and  depot 
grounds,  shall  be  listed  like  other  personalty  and  realty  where  the  same  is  situated. 
gg  42,  43.  A  list  of  all  rolling  stock  (movable  property)  shall  be  returned  to  the 
board  each  year  in  June,  with  a  schedule  stating  the  amount  of  capital  authorized, 
the  number  of  shares,  the  amount  paid  up,  the  market  value  of  the  shares,  the 
length  of  the  road  in  each  county  and  in  the  state,  the  total  assessed  valuation  of 
all  tangible  property  in  the  state,  and  all  other  information  required  by  law  to  be 
reported,  g  44.  The  commissionei-s  shall  determine  the  aggregate  value  of  the 
railroad  and  apportion  the  same  to  the  counties  in  proportion  to  the  length  of  the 
line  therein.  The  taxes  for  state  purposes  shall  be  paid  by  the  company  to  the 
state  treasurer ;  those  for  school  and  county  purposes  to  the  county  commission- 
ers, g  45,  also  ch.  121,  g  1.  When  part  of  the  road  is  without  the  state,  "the  com- 
missioners shall  ascertain  the  value  of  railroad  track,  rolling  stock  and  shares  of 
capital  stock  of  such  company,  and  divide  it  in  the  proportion  the  length  of  such 
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road  in  this  state  bears  to  the  whole  length  of  such  road,  and  determine  the  value 
of  such  railroad  track,  rolling  stock  and  shares  of  capital  stock  in  this  state  ac- 
cordingly." §  46.  If  the  property  of  any  railroad  company  be  leased  or  oper- 
ated by  any  other  corporation,  foreign  or  domestic,  the  property  of  the  lessor  or 
company  whose  property  is  operated  shall  be  subject  to  taxation  in  the  manner 
hereinafter  directed,  and  if  the  lessee  or  operating  company,  being  a  foreign  cor- 
poration, be  the  owner  or  possessor  of  any  property  in  this  state  other  than  that 
which  it  derives  from  the  lessor  or  company  whose  property  is  operated,  it  shall 
be  assessed  in  respect  of  such  property  in  like  manner  as  any  domestic  railroad 
company.  §  48.  Any  officer  or  agent  refusing  to  attend  before  the  board  or  sub- 
mit any  books  qr  papers  to  the  inspection  of  the  same,  or  to  answer  any  questions 
about  the  business  or  property  of  the  company,  shall  be  confined  in  jail  for  not 
more  than  thirty  days,  and  be  fined  not  more  than  $500  and  costs.  §  49.  Canal, 
steamboat  and  telegraph  companies  are  assessed  by  the  state  board  as  nearly  as 
■can  be  in  the  manner  provided  for  i-ailroad  taxation.  §  50  and  §  43;  also  ch.  121, 
§  3.  Stockholders  in  any  corporation,  "  in  valuing  their  shares,  may  deduct  their 
ratable  proportion  of  the  value  of  taxable  property,  the  tax  whereof  is  paid  by  the 
corporation."  Laws  1885,  ch.  177,  §  13.  No  officer  shall  allow  the  transferor  stock 
on  which  taxes  are  due  and  unpaid,  nor  pay  dividends  on  such  stock  after  notice 
of  the  non-payment  of  taxes.  Code,  §  3G83.  The  license  fee  of  insurance  com- 
panies is  $100  per  annum.  Such  company  must  also  pay  a  tax  of  two  per  centum 
upon  its  gross  receipts  in  the  state.  But  if  its  investments  in  real  estate  in  the 
state  or  loans  secured  by  mortgage  to  citizens  of  the  state  shall  equal  one-half  the 
gross  receipts,  the  gross  receiiJt  tax  shall  be  only  one  per  centum.  Laws  1893,  ch. 
294,  §  29.  Evei-y  bank  must,  in  addition  to  the  ad  valorem  tax  provided  for  else- 
where, pay  a  graduated  license  tax  of  from  $100  for  a  capital  of  $2,000,000  or  more, 
to  $5  for  a  capital  of  less  than  $5,000.  §  30.  Railroads  and  canal  companies  pay 
a  gi'oss  receipt  tax  of  one  per  centum  if  their  property  is  not  taxed.  §  37.  No  bill 
to  incorporate  a  railroad  company,  or  amend  the  charter  of  such  company,  other 
than  one  in  which  the  state  is  a  stockholder,  shall  be  introduced  unless  accom- 
panied by  a  receipt  of  the  state  treasurer  for  $25.  Code,  §  2004,  Am'd  Laws  1885, 
ch.  33.  There  must  be  paid  the  same  sum  before  introducing  an  act  to  incorporate 
any  corporation  or  amend  a  charter  unless  the  business  remains  unchanged.  §  696, 
Am'd  Laws  1885,  ch.  36,  and  ch.  93.  A  fee  of  $25  is  charged  by  the  clerk  before 
recording  articles  of  association.  §678.  /This  will  be  refunded  if  the  charter  is 
not  granted.  Laws  1893,  p.  493.  Also  a  fee  of  $3,  with  the  expense  of  publication, 
and  $1  for  the  certificate  declaring  the  incorporation.  §  680.  A  joint  resolution 
instructs  the  United  States  senators  from  this  state,  and  requests  the  i-epresenta- 
tive^  of  the  state  in  congress,  to  use  all  honorable  means  to  secure  the  repeal  of 
the  federal  tax  on  the  state  banks  of  issue.    Laws  1891,  p.  651. 

§  965.  NORTH  DAKOTA:  i  Constitutional  provisions.—  "  No  special 
privileges  or  immunities  shall  ever  be  granted  which  may  not  be  altered,  revoked 
or  repealed  by  the  legislative  assembly."  Constitution  of  1889,  art.  I,  §  30.  No 
,  special  or  local  law  shall  be  passed  "  granting  to  any  corporation,  association  or  in- 
dividual the  right  to  lay  down  railroad  tracks,  or  any  special  or  exclusive  privi- 
lege, immunity  or  franchise  whatever."  Art.  II,  §  09.  It  is  prescribed  that  the 
organization  of  corporations  shall  be  provided  for  by  general  laws  only,  and  any 
such  general  law  shall  be  subject  to  repeal  or  alteration.  Art.  VII,  §  131.  The  legis- 
lature may  always  take  the  property  and  franchises  of  incorporated  companies  for 
public  use.  Id.,  §  134.  "  In  all  elections  for  directors  or  managers  of  a  corporation, 
each  shareholder  may  cast  the  whole  number  of  his  votes  for  one  candidate,  or 
distribute  them  upon  two  or  more  candidates."  Id.,  g  135.  No  foreign  corpora- 
tion may  do  business  in  the  state  without  having  a  place  of  business  in  the  state 
and  an  agent  upon  whom  process  may  be  served.     Id.,  §  136.    No  other  business 

'  The  acts  of  the  legislature  down  to.  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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than  that  expressly  authorized  in  the  charter  can  be  engaged  in.  Id.,  §  137.  "  All 
fictitious  increase  of  stock  or  indebtedness  shall  be  void."  No  such  increase  shall 
be  made  except  under  general  law,  •'  nor  without  the  consent  of  the  persons  hold- 
ing the  larger  amount  in  value  of  the  stock  first  obtained  at  a  meeting  to  be  held 
after  sixty  days'  notice."  Id.,  §  138.  The  legislature  may  authorize  a  street  rail- 
road, telegraph,  telephone  and  electric  light  plant  to  be  put  into  a  town  or  city 
only  after  the  local  authorities  controlling  the  streets  assent  thereto.  Id.,  §  139. 
Domestic  railroad  corporations  doing  business  in  the  state  must  keep  in  the  state 
a  public  office  for  the  transaction  of  its  business,  where  transfers  of  its  stock  shall 
be  made,  and  where  books  shall  be  kept  open  for  public  inspection,  giving  the 
amount  of  capital  subscribed,  the  subscribers,  the  stockholders,  the  amount  of 
stock  owned  by  each,  the  amount  of  subscription  paid  in,  transfers  of  stock,  the 
amount  of  corporate  assets  and  liabilities,  and  the  names  and  residences  of  the 
officers.  Annual  reports  must  be  made  by  the  directors  to  the  state.  Id,  §  140. 
There  shall  be  no  consolidation  of  competing  or  parallel  lines ;  and  in  no  case 
shall  a  consolidation  take  place  except  upon  sixty  days'  public  notice  to  all  the 
stockholdei-s.  Id.,  §  141.  The  legislature  has  power  to  regulate  the  rates  charged 
by  railroad,  sleeping-car,  telegraph,  telephone  and  transportation  companies,  but 
an  appeal  may  be  had  to  the  courts  from  the  rates  so  fi^ed.  Id.,  §  142.  "Every 
railroad  company  shall  have  the  right  with  its  road  to  intersect,  connect  with  or 
cross  any  other ;  and  shall  receive  and  transport  each  other's  passengers,  tonnage 
and  cars,  loaded  or  empty,  without  delay  or  discrimination."  Id.,  §  143.  "  Any 
combination  between  individuals,  corporations,  associations  or  either,  having  for 
its  object  or  effect  the  controlling  of  the  price  of  any  product  of  the  soil  or  any 
article  of  manufacture  or  commerce,  or  the  cost  of  exchange  or  transportation,  is 
prohibited  and  hereby  declared  unlawful  and  against  public  policy,"  and  the  char- 
ters of  corporations  entering  into  such  combination  "shall  be  deemed  annulled 
and  void."  Id.,  §  146.  The  legislature  may  by  law  allow  railroad  companies  to 
pay  to  the  state  a  percentage  of  their  "  gross  earnings  "  in  lieu  of  all  state,  county, 
township  and  school  taxes  on  their  property,  including  their  road-bed,  right  of 
way,  shops,  buildings,  'and  other  property  used  exclusively  in  common  carrier 
business.  Art  XI,  g  176.  Otherwise  a  state  board  is  to  assess  the  railroad  and  ap- 
portion it  for  taxation  among  the  municipalities  through  which  it  runs.  Id.,  §  179. 
The  right  of  taxation  shall  not  be  surrendered  or  suspended  by  the  state  or  any 
municipality.  Id.,  §  178.  Neither  the  state  nor  any  political  subdivision  thereof 
"  shall  loan  or  give  its  credit  or  make  donations  to  or  in  aid  of  any  .  .  .  cor- 
poration, .  ,  .  nor  subscribe  to  or  become  the  owner  of  the  capital  stock  of 
any  association  or  corporation,  nor  shall  the  state  engage  in  any  work  of  internal 
improvement,  unless  authorized  by  a  two-thirds  vote  of  the  people."  Art  XII, 
§  185.  "  The  exchange  of  '  black  lists '  between  corporations  is  prohibited."  Art 
XVII,  §  213.  By  the  constitution  of  1889  the  territorial  statutes  are  continued  in 
force  until  they  may  be  changed  by  the  new  state. 
The  present  statutory  law  affecting  corporations  is  as  follows : 
Iliscellaneous  corporations. —  One-third  of  the  officers  of  a  corporation 
shall  be  residents  of  the  territoiy.  Compiled  Laws  1887,  §  2897.  An  uncondi- 
tional acceptance  by  a  majority  of  the  corporators  of  the  statutory  grant  of  cor- 
porate power  is  necessary  to  constitute  a  corporation.  §  2898.  Three  or  more 
persons  may  incorporate  for  purposes  named  in  the  statute,  including  mining, 
manufacturing,  transportation  and  other  industrial  pursuits,  the  construction  and 
operation  of  railroads,  conducting  banks  of  discount  and  deposit  (but  not  of  issue) 
and  trust  companies ;  provided,  that  insurance  companies  must  have  at  least  seven 
incorporators.  §  2900,  Am'd  Laws  1893,  ch.  39.  Tlie  articles  of  incorporation 
must  set  forth  the  name  of  the  corporation,  the  purpose  for  which  it  is  formed, 
the  place  of  its  principal  business,  the  term  for  which  it  is  to  exists  the  num- 
ber of  directors  or  trustees,  "  and  the  names  and  residences  of  such  of  them 
who  are  to  serve  until  the  election  of  such  officers,  and  their  qualifications,"  and 
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if  there  is  a  capital  stock,  its  amount  and  the  number  of  shares  into  which  it  is  to 
be  divided.  §  2902.  The  articles  of  incorporation  of  a  railroad  or  wagon-road 
must  also  state  the  kind  of  road  intended,  the  place  from  and  to  which  it  is  to  be 
run,  and  all  the  intermediate  branches,  the  counties  through  which  it  will  run, 
and  the  estimated  cost  and  length  of  the  road.  §  2903.  The  articles  of  incorpora- 
tion must  be  subscribed  by  three  or  more  persons,  one-third  of  whom  must  be 
residents  of  the  state,  "  and  acknowledged  by  each  before  some  officer  authorized 
to  take  and  certify  acknowledgments  of  conveyances  of  real  estate."  §  2904. 
Upon  the  filing  of  the  articles  with  the  secretary  of  state,  the  secretary  of  state 
shall  issue  a  certificate ;  "  and  thereupon  the  persons  signing  the  articles,  and  their 
associates  and  successors,  shall  be  a  body  politic  and  corporate."  g  2905.  The  ar- 
ticles of  incorporation  may  be  changed  or  amended  upon  a  vote  of  two-thirds  of 
all  the  stock,  at  a  special  meeting,  or  upon  the  written  assent  of  three-fourths  of 
the  stock.  A  certificate  of  the  amendments  shall  be  filed  with  the  secretary 
of  state.  Laws  1893,  ch.  40.  The  same  pi-oceedings  and  vote  are  necessary  to 
cnange  the  corporate  name,  except  that  the  written  assent  of  two-thirds  only  of 
the  capital  stock  is  required  where  no  meeting  is  called.  Laws  1893,  ch.  41.  "A 
subscription  to  the  stock  of  a  corporation  about  to  be  formed  is  to  be  held  for  the 
benefit  of  the  corporation  when  it  is  formed,  and  may  he  enforced  by  it."  §  2912. 
"When  a  corporation  is  authorized  by  the  terms  of  the  subscription,  or  otherwise, 
to  forfeit  stock  for  the  non-payment  [of  subscriptions],  it  may  either  forfeit  the 
stock  or  recover  the  amount  of  subscription,  but  it  cannot  do  both."  g  2914. 
Shares  of  stock  are  personal  property,  "and  maybe  transferred  by  indorsement 
by  the  signature  of  the  proprietor  or  his  attorney  or  legal  representative,  and  de- 
livery of  the  certificate ; "  but  such  transfer  is  only  valid  as  between  the  parties 
thereto  until  duly  entered  on  the  company's  books.  Provision  may  be  made  in 
the  by-laws  for  issuing  certificates  of  stock  prior  to  full  payment  §  2915.  Un- 
less otherwise  provided,  a  corporation  may  purchase  shares  of  its  own  stock  from 
its  surplus  pi-oflts  in  such  manner  and  for  such  price  as  the  stockholders  may 
unanimously  decide  upon.  §  2917.  "  A  dividend  belongs  to  the  person  in  whose 
name  it  stands  upon  the  books  of  the  corporation  on  the  day  when  it  becomes 
payable."  §  2918.  When  no  period  is  limited  a  corporation  shall  have  perpetual 
existence.  Any  corporation  may  hold  real  estate  necessary  for  the  legitimate  pur- 
poses of  the  corporation,  "not  exceeding  in  any  case  any  amount  limited  by  law." 
§  2919.  Every  corporation  formed  under  this  chapter  must  adopt  by-laws  within 
one  month.  A  majority  of  the  stock  must  vote  in  favor  of  such  by-laws,  at  a 
meeting  held  after  a  two-weeks'  published  notice.  A  written  assent  of  members 
representing  two-thirds  of  the  stock  is  sufficient  to  adopt  the  by-laws  without  a 
meeting  for  that  purpose.  §  2920.  The  mode  of  voting  by  proxy  may  be  pre- 
scribed by  the  by-lavv's,  when  no  other  provision  is  specially  made.  §  2921.  A 
vote  of  two-thirds  of  the  stock  may  delegate  to  the  directors  the  power  to  amend, 
repeal  or  renew  the  by-laws.  §  2922.  Each  share  of  stock  has  one  vote  at  all 
elections.  §  2925.  There  shall  be  from  three  to  eleven  directors,  all  holders  of 
stock,  the  amount  held  by  each  to  be  fixed  by  the  by-laws.  Unless  oElierwise  pro- 
vided by  the  by-laws,  the  board  of  directors  may  fill  a  vacancy  in  the  office  of  di- 
rector. §2920.  Every  decision  of 'a  majority  of  the  directors,  made  when  the 
hoard  is  duly  assembled,  "  is  valid  as  a  corporate  act."  §  2937.  The  directors  must 
not  make  dividends  excepting  from  surplus  profits;  "nor  must  they  divide,  with- 
draw or  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock ;  nor 
must  they  create  debts  beyond  their  subscribed  capital  stock,  or  reduce  or  increase 
their  capital  stock,  except  as  specially  provided  by  law."  For  a  violation  of  these 
provisions  the  directors  present  and  not  entering  their  dissent  on  the  minutes  are 
"jointly  and  severally  liable  to  the  corporation,  or  the  creditors  thereof,  in  the 
event  of  its  dissolution,"  for  any  amount  thus  wrongfully  appropriated,  "  and  no 
statute  of  limitations  is  a  bar  to  any  suit  against  such  directors  "  for  any  sum  for 
which  they  are  thus  liabla    §  2928.    No  director  shall  be  removed  from  office  ex- 
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cept  by  a  vote  of  two- thirds  of  the  stock  at  a  meeting  specially  called  for  the  pur- 
pose. In  case  of  removal,  the  vacancy  may  be  filled  at  the  same  meeting.  §  S930. 
No  person  can  vote  stock,  or  take  part  in  any  meeting,  unless  he  shall  have  had 
stock  in  his  own  name  on  the  books  for  at  least  ten  days,  g  3931.  Meetings  of 
the  board  and  of  stockholders  must  be  held  at  the  principal  ofiice,  except  that  rail- 
road directors'  meetings  may  be  held  in  any  place,  in  or  out  of  the  state,  provided 
the  railroad  has  one  or  more  resident  directors  or  a  duly  appointed  resident 
agent;  vrhen  not  otherwise  provided  in  the  by-laws,  all  board  meetings  must  be 
called  by  a  special  notice  in  writing  to  each  director.  A  justice  of  the  peace  may 
call  a  general  meeting  on  the  written  application  of  tlii-ee  stockholders,  if  there  is 
no  one  authorized  to  call  such  meeting,  and  he  may  appoint  a  stockholder  to 
preside.  §  2933.  Each  stockholder  is  individually  liable  "  for  the  debts  of  the 
coi'poration  to  the  extent  of  the  amount  that  is  imposed  upon  the  stock  held  by 
him,  .  .  .  and  in  no  other  case  shall  the  stockholder  be  individually  and  per- 
sonally liable  for  the  debts  of  the  corporation."  Any  creditor  of  the  corporation 
may  institute  joint  or  several  actions  against  any  such  delinquent  stockholders. 
The  liability  is  determined  by  the  unpaid  subscriptions  at  the  time  the  action  is 
brought,  and  such  liability  cannot  be  avoided  by  a  subsequent  transfer  of  stock. 
The  term  "stockholder"  in  this  section  includes  any  equitable  owner  of  stock, 
though  his  name  may  not  appear  on  the  books.  Trust  funds  in  the  hands  of  a 
guardian  or  trustee  shall  not  be  thus  liable  by  reason  of  any  investment  in  stocks 
in  the  name  of  a  minor  or  trust  estate,  "nor  shall  the  person  for  whose  benefit  the 
investment  is  made  be  responsible  in  respect  to  the  stock  until  he  becomes  compe- 
tent and  able  to  control  the  same,"  but  the  personal  responsibility  of  the  guardian 
or  trustee  shall  continue  until  that  period.  §  2933.  The  capital  stock  may  be  in- 
creased, or  diminished  to  an  amount  not  less  than  the  indebtedness  of  the  corpora- 
tion, or  the  estimated  cost  of  the  works  proposed  to  be  constructed,  by  a  vote  of  at 
least  two-thirds  of  the  stock  at  a  meeting  called  for  the  purpose  by  the  directors. 
The  written  assent  of  three-fourths  of  the  subscribed  stock  has  the  same  efifect  as  a 
two-thirds  vote  at  a  meeting  thus  held.  §  2936.  Detailed  records  of  all  transac- 
tions and  all  meetings,  acts,  votes,  protests,  etc.,  and  also  a  "stock  and  transfer 
book  "  shall  be  kept  open  for  inspection.  §  3937.  If  the  corporation  does  not  or- 
ganize and  begin  business  within  one  year  its  powers  cease,  g  3939.  Upon  the 
dissolution  of  a  corporation  the  directors  are  ti;ustees  of  the  creditors  and  stock- 
holders, having  full  power  to  settle  up  the  afEairs  of  the  corporation.  §  3940.  Such 
trustees  are  jointly  and  severally  liable  to  the  extent  of  the  corporate  property  in 
their  hands.  §  3941.  After  one-fourth  of  the  capital  stock  has  been  subscribed 
the  directors  may  levy  and  collect  assessments  thereon  in  order  to  pay  expenses 
or  debts  and  conduct  business.  §  2943.  Assessments  are  levied  and  collected  as 
provided  in  articles,  gg  8944-63.  If  at  a  sale  of  stock  to  collect  an  assessment  no 
bidder  offers  an  amount  sufficient  to  pay  the  assessment  and  costs,  the  corporation 
may  bid  in  the  stock  at  the  amount  of  the  assessment  and  charges  due.  The  as- 
sessment and  charges  must  then  be  credited  as  paid  in  full  and  entry  of  the  trans- 
fer must  be  made.  While  the  stock  remains  the  property  of  the  corporation  it 
cannot  be  assessed,  and  no  dividends  may  be  declared  thereon.  The  stockholders 
may  make  such  disposition  of  such  stock  as  they  deem  fit.  Stock  thus  owned  by 
the  corporation  must  not  be  voted  at  any  meeting.  §3  3955-56.  The  franchise  of 
any  corporation  authorized  to  receive  tolls,  "and  all  the  rights  and  privileges 
thereof,"  may  be  sold  under  execution  in  the  same  manner  as  any  other  property, 
"but  without  any  exemption."  §3964.  The  purchaser  conducts  the  business  on 
the  basis  of  the  corporation,  receiving  all  the  profits  therefrom,  gg  3965-66.  "  The 
corporation  whose  franchise  is  sold,  as  in  this  article  provided,  in  all  other  respects 
retains  the  same  powers,  is  bound  to  discharge  the  same  duties,  and  is  liable  to  the 
same  penalties  and  forfeitures  as  before  such  sale."  g  3967.  The  franchise  niay 
be  redeemed  within  a  year  by  the  payment  of  the  purchase-price  and  twelve  per 
cent,  interest  thereon.    §  2938.    The  legislature  may  examine  into  the  afEairs  of 
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all  corporations  at  all  times.  §  2970.  Manufacturing  and  mining  companies  may 
incorporate  for  a  period  not  longer  than  twenty  years.  §  3108.  The  purposes  of 
tlie  proposed  corporation  must  be  definitely  stated,  its  funds  must  not  be  used  for 
any  other  purpose,  and  the  corporation  must  not  loan  money  to  any  stockholder 
therein.  §  3109.  Records  are  to  be  open  to  the  inspection  of  stockholders  and  an- 
nual statements  of  accounts  must  be  given  them  by  tlie  directors,  g  3110.  Stock- 
holders are  jointly  and  severally  liable  for  labor  done,  after  an  execution  against 
the  corporation  has  been  returned  not  satisfied,  provided  an  action  be  commenced 
within  four  months.  Any  stockholder,  compelled  thus  to  pay  the  debts  of  a  cred- 
itor, may  recover  from  all  the  stockholders  their  ratable  amount  of  the  sum  by  him 
paid,  g  3111.  Annual  reports  are  to  be  made  and  published.  Willful  neglect  or 
falsity  therein  is  a  misdemeanor.  §  3112.  Upon  the  request  of  the  persons  owning 
twenty  per  cent  of  the  stock  the  treasurer  must  issue  a  statement  of  the  condition 
of  the  corporation.  A  copy  of  the  statement  must  be  kept  in  the  oflSce  for  six 
months  to  be  exhibited  to  any  stockholder.  §3113  Such  coi'porations  (manu- 
facturing and  mining)  may  have  a  business  office  outside  of  the  state  where  any 
meeting  may  be  held,  but  the  main  office  for  the  transaction  of  business  must,  in 
that  case,  be  located  within  the  state.  §  3114.  "Any  foreign  or  domestic  corpo- 
ration may,  in  its  by-laws,  empower  any  one  or  more  of  its  officers,  severally  or 
jointly,  to  execute  and  acknowledge  in  its  behalf  conveyances,  transfers,  assign- 
ments, releases,  satisfactions  or  other  instruments  affec^ng  liens  upon,  titles  to  or 
interest  in  real  estate ; "  and,  in  the  absence  of  by-laws,  the  president  or  secretary 
fehall  have  such  power,  when  authorized  by  a  resolution  of  the  directors.  Laws 
1893,  ch.  43. 

Bailroads. —  Five  or  more  persons  "  may  form  a  corporation  for  the  purpose 
of  constructing  and  .  .  .  operating  a  railroad  for  the  transportation  of  passen- 
gers and  freights,"  or  for  the  purpose  of  maintaining  any  railroad  already  built  for. 
this  purpose.  The  articles  of  organization  must  state :  (1)  The  coi-porate  name 
(3)  The  termini  of  the  road,  (3)  The  estimated  length  and  route.  (4)  The  amount 
of  capital  stock,  the  number  of  shares,  how  much  common  and  how  much  pre- 
ferred stock.  (5)  The  names  and  residences  of  the  directors  and  their  duties. 
g  2973.  There  shall  be  not  less  than  iive  nor  more  than  thirteen  directors.  Each 
incorporator  shall  sign  his  name  and  place  of  residence,  and  the  number  of  shares 
he  agrees  to  take.  The  articles  shall  be  filed  in  the  office  of  the  secretary  of  state, 
and  a  patent  shall  then  be  issued,  whereupon  the  subsciibers  to  the  articles  of  in- 
corporation shall  be  a  corporation.  Id.  Directors  shall  be  stockholders  qualified 
to  vote  at  the  time  of  their  election.  In  the  election  of  directors  each  stockholder 
has  one  vote  for  every  share  of  stock  owned  by  him  for  lihirty  days  before  the 
election.  §  2974.  The  stock  of  every  such  corporation  is  deemed  personalty, 
g  2977.  The  capital  stock  may  be  increased  to  an  amount  deemed  necessary  for 
the  purpose  of  constructing  or  operating  the  road  by  a  vote  of  the  owners  of 
two-thirds  of  the  stock,  at  an  annual  meeting,  or  at  a  meeting  called  by  a  notice  in 
writing  to  each  stockholder,  served  personally  or  by  mail,  twenty  days  prior  to 
snch  meeting.  §  2978. '  Persons  holding  stock  as  executors,  guardians  or  trustees 
are  not  personally  liable  as  stockholders  for  unpaid  calls,  but  the  estates  are 
liable,  g  2979.  The  railroad  company  may  receive  voluntary  grants  of  real  estate 
to  aid  in  the  construction  and  operation  of  the  road,  and  may  acquire  by  purchase 
such  real  estate  as  may  be  necessary  for  the  accommodation  of  the  road,  and 
have  power  to  lease  or  sell  the  same  when  no  longer  required  for  its  railroad  uses. 
The  company  may  borrow  money  at  any  rate  of  interest  and  may  execute  trust 
deeds  and  mortgages.  §  2981.  Any  company  may  extend  its  road,  or  build 
branch  roads,  in  such  manner  as  is  provided  in  section  2884.  The  directors  may, 
by  a  two-thirds  vote,  alter  the  route  of  the  road,  provided  no  injustice  is  done  to 
any  town,  village  or  city  which  may  have  aided  the  road.  §  2985.  "Any  railroad 
corporation  may  consolidate  its  stock,  franchises  and  property  with  any  other 
railroad  corporation,  whether  within  or  without  the  state,  when  their  respective 
(115)  1825 

^  Digitized  by  Microsoft® 


§  965.]  NORTH    DAKOTA.  [CH.  LTI. 

railroads  can  be  lawfully  connected  and  operated  together  to  constitute  one  con- 
tinuous main  line,  with  or  without  branches,  upon  such  terms  as  may  be  agreed 
upon,  and  become  a  corporation  by  any  name  selected."  The  consolidated  com- 
pany shall  have  all  the  rights,  immunities,  etc..  including  the  right  of  further 
consolidation,  and  shall  be  subject  to  all  obligations  which  either  of  them  pos- 
sessed, or  was  subject  to,  at  the  time  of  the  consolidation.  A  majority  of  the 
stock  must  approve  of  the  consolidation,  and  a  certified  record  of  such  approval 
must  be  filed  with  the  secretary  of  state  before  the  consolidation  is  efifective. 
"  Any  railroad  corporation  whose  line  is  wholly  or  in  part  within  this  state, 
whether  chartered  by  or  organized  under  this  state,  or  any  other  state  or  territory, 
or  of  the  United  States,  may  lease  or  purchase  and  operate  the  whole  or  any  part 
of  the  railroad  of  any  other  railroad  corporation,  together  with  the  franchises," 
etc.,  where  the  roads  can  be  lawfully  connected  so  as  to  form  a  continuous  main 
or  branch  line ;  "provided,  that  in  no  case  shall  the  capital  stock  of  the  company 
formed  by  such  consolidation  exceed  the  sum  of  the  capital  stock  of  the  com- 
panies so  consolidated  at  the  par  value  thereof,  nor  shall  any  bonds  or  other  evi- 
dences of  debt  be  issued  as  a  consideration  for  or  in  connection  with  such  consoli- 
dation." §  2986.  Rolling  stock  and  fnel,  rights  of  way,  depot  grounds,  and 
other  real  property,  "  acquired  subsequently  to  the  execution  of  any  trust  deed  or 
mortgage  which  shall  have  been  described  or  provided  for  therein,  shall  be  subject 
to  the  Hen  thereof  to  the  same  extent  as  the  property  therein  described,  which  the 
corporation  owned  at  the  time  of  the  execution."  §  2990.  The  directors  may 
annually,  or  oftener,  set  aside  a  sum  not  exceeding  fifty  per  cent  of  the  net  earn- 
ings of  the  road  to  pay  oflf  indebtedness.  §  2992.  No  railroad  corporation  may 
plead  usury.  §  2993.  Annual  reports  must  be  made  to  stockholders.  §  2995.  A 
foreign  corporation  whose  road  extends  to  the  boundary  line  of  the  state  may 
extend  its  line  into  the  state,  after  designating  the  route  as  provided  in  section 
2973.  The  company  shall  then,  respecting  the  extension,  stand  in  the  same  rela- 
tion to  the  state  as  though  articles  of  association  had  been  filed.  §  2997.  Any 
railroad  corporation  "  may  take,  purchase,  hold,  sell  and  dispose  of,  or  guaranty 
the  payment  of  the  bonds  and  securities  of  any  other  railroad  corporation  whose 
line  of  road  is  continuous  of,  or  by  lease,  trafiSc  contract  or  otherwise  connected 
witli,  its  own  line."  L.  1890,  ch.  129.  All  railroad  companies  in  the  state  must 
tile  a  map  of  the  right  of  way  with  the  county  clerk  of  each  county  through 
which  the  road  passes.  Id.,  ch.  130.  The  term  "railroad"  is  defined  as  including 
every  road,  ferry  or  bridge  in  use  by  a  railroad  corporation,  whether  owned  or 
leased  by  the  corporation.  Id.,  ch.  122.  For  the  general  supervision  of  railroads 
thus  defined,  there  is  ff  board  of  commissioners  maintained  by  the  state.  The 
commission  may  regulate  rates,  establish  rules,  and  is  given  power  to  enforce  the 
provisions  of  this  act  Id.  One  raih'oad  corporation  cannot  discriminate  un- 
reasonably in  favor  of  or  against  any  person  or  corporation  or  locality.  Ch.  122, 
§  2.  No  common  carrier  shall  combine  to  divide  or  pool  the  business  of  different 
or  competing  lines,  or  divide  any  proceeds  or  earnings  of  such  lines.  §  4.  The 
"long  and  short  haul "  discrimination  is  prohibited.  §§  6,  7.  The  commissioners 
may,  upon  any  complaint  compel  the  attendance  of  witnesses  and  the  production 
of  all  books,  papers  and  documents.  Appeals  to  the  courts  are  allowed  to  either 
party.  §  15.  The  commission  must  require  annual  reports  from  all  common 
carriers.  §  17.  Rebates,  drawbacks,  special  rates,  etc.,  are  prohibited.  §  5.  Proper 
transfers  and  exchanges  in  passengers  and  freight  must  be  made  at  connecting 
points  and  crossings,  and  no  discrimination  must  be  shown  respecting  connecting 
lines.  §  3  (a).  Charges  must  be  equal  and  reasonable.  §  2  (a).  Schedules  must 
be  printed  and  kept  for  inspection.  §  8  (a).  Failing  to  publish  schedules,  the 
company  is  subject  to  a  writ  of  mandamus,  and  failure  to  obey  the  writ  is  con- 
tempt of  court  §  8  (g).  For  neglect  to  comply  with  the  provisions  of  this  act 
the  company  is  liable  to  the  parties  aggrieved  to  the  full  amount  of  damages  sus- 
tained with  costs.    §  11  (a).    The  officer  of  a  corporation  who  wilfully  violates 

1826 

Digitized  by  Microsoft® 


CH.  LTI.J  NORTH    DAKOTA.  [§  9tj5. 

any  of  the  provisions  of  this  act  shall  pay  a  fine  of  from  ,f2,500  to  |5,000  for  the 
first  oflfense,  and  of  $5,000  to  $10,000  for  the  second  offense,  g  13.  Any  domestic 
or  foreign  railroad  company,  authorized  to  build  and  operate  a  railroad  in  the 
state,  may  take  school  or  state  lands  for  a  right  of  way.  But  if  the  road  is  not 
completed  on  such  lands  within  five  years  after  the  location  of  the  riglit  of  way, 
the  rights  herein  granted  shall  be  forfeited,  and  if  such  land  is  abandoned  for 
lailroad  purposes  for  a  period  of  one  year,  the  same  shall  revert  to  the  state. 
Laws  1893.  ch.  99.  Every  railroad  shall  have  the  right  to  cross,  join  and  unite  its 
railroad  with  any  railroad  before  constructed,  and  any  railroad  previously  con- 
structed shall  form  connections  with  such  new  railroad.  Laws  1893,  ch.  100.  See, 
also,  as  to  connections,  Laws  1893,  ch.  105.  Freight  rates  on  coal  are  regulated 
and  prescribed.  Laws  1893,  ch.  101.  An  "  anti-scalper's  "  act  forbids  "  scalper's  " 
tickets,  and  forbids  discrimination  in  the  sale  of  tickets.    Laws  1893,  ch.  104. 

Foreign  corporations. —  No  foreign  corporation  may  transact  any  business 
or  acquire  any  property  within  the  state  until  a  copy  of  its  charter  has  been  filed 
with  the  secretary  of  state.  §  8190,  Comp.  Laws.  An  agent  must  be  appointed 
upon  whom  process  may  be  served.  §  3198.  Any  failure  to  comply  with  the  two 
preceding  sections  "shall  render  each  and  every  officer,  agent  and  stockholder  of 
any  such  corporation  so  failing  therein  jointly  and  severally  liable  on  any  and  all 
contracts  of  such  corporation  made  within  the  state  during  the  time  such  corpo- 
ration is  so  in  default."    Laws  1890,  ch.  193. 

Taxation. —  Personal  property  for  the  purpose  of  taxation  includes  "all  stock 
in  turnpikes,  railroads,  canals  and  other  corporations  except  national  banks  out 
of  the  state  owned  by  the  inhabitants  of  this  state,  all  personal  estate  of  moneyed 
corporations  whether  the  owners  thereof  reside  in  or  out  of  the  state,  ...  all 
shares  of  stock  in  any  bank,  .  ,  .  and  all  improvements  upon  lands  the  title 
of  which  is  still  vested  in  any  railroad  company  or  any  other  corporation  whose 
property  is  not  subject  to  the  same  mode  and  rule  of  taxation  as  other  property." 
L.  1890,  ch.  132,  g  4.  The  personal  property  of  transportation  couipanies  shall  be 
listed  in  the  district  where  sucji  property  is  usually  kept.  §  9.  Gas  and  water  mains 
and  pipes  laid  in  streets  are  personal  property.  §  10.  The  officers  of  every  corpora- 
tion, "except  railroad  companies  and  bataking  corporations  whose  taxation  is  spe- 
cifically provided  for  in  this  act,  shall  make  out  and  deliver  to  the  assessor  a  sworn 
statement  of  the  amount  of  its  capital  stock,  .  .  .  (and)  the  real  and  personal 
property  of  each  company  or  association  shall  be  listed  and  assessed  the  same  as 
other  personal  property."  g  22.  The  stockholders  of  every  bank  located  in  this  state 
shall  be  taxed  on  the  value  of  their  shares  therein  in  the  county,  town  or  district 
where  the  bank  is  located.  The  investments  in  real  estate  shall  be  deducted  from 
the  aggregate  amount  of  capital  and  surplus,  and  the  remainder  shall  be  a  basis  for 
the  valuation  of  the-shares  of  stock  in  the  hands  of  stockholders.  The  real  estate 
shall  be  assessed  and  taxed  as  other  real  estate,  g  24.  In  each  banking  office 
there  shall  be  kept,  for  the  convenience  of  the  assessor,  a  complete  list  "  of  the 
names  and  residences  of  stockholders,  owners  or  parties  interested  therein,"  show- 
ing the  interest  of  each  party  named  in  the  list,  g  25.  Taxes  on  bank  stock  shall 
be  a  lien  on  dividends,  and  any  officer  who  shall  pay  a  dividend  to  any  stockholder 
on  whose  shares  the  tax  has  not  been  paid  shall  be  liable  for  such  tax.  The 
county  treasurer  may  sell  any  shares  or  interest  therein  upon  which  the  taxes  are 
delinquent.  §  26.  AH  the  apparatus  used  in  the  business  of  telegraph  or  tele- 
phone companies  shall  be  assessed  in  the  county,  town  or  district  where  it  is  sit- 
uated. §  10.  In  lieu  of  "  all  other  taxes  upon  any  railroad,  except  railroads 
operated  by  hofse-power,  within  this  state,  or  upon  the  equipment,  appurtenances 
or  appendages  thereof,  or  upon  any  other  property  situated  in  this  state,  beloug- 
ing  to  the  corporation  owning  or  operating  such  railroads,  and  used  exclusively 
in  and  about  the  prosecution  of  the  business  of  such  railroad  companies  as  com- 
mon carriers,  including  the  road-bed  and  right  of  way,  .  .  .  and  upon  the 
capital  stock  or  business  transactions  "  of  railroad  companies,  there  may  be  paid 
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an  amount  equal  to  a  percentage  of  all  the  gross  earnings  of  the  corporation  own- 
ing or  operating  any  railroad  "  arising  from  the  operation  of  such  railroad  as 
shall  be  situated  within  the  state,  both  upon  state  and  interstate  traffic."  Every 
railroad  corporation  which  shall  have  accepted  this  act,  or  the  act  of  which  this 
is  amendatory,  must  pay  to  the  state  treasurer  "  each  yeai",  '  for  the  first  five  years  ' 
after  the  approval  of  this  act,  an  amount  equal  to  three  per  centum  of  such  gross 
earnings,  '  and  for  and  in  each  and  every  year  after  the  expiration  of  such  five 
years,  an  amount  equal  to  two  per  centum  of  said  gross  earnings.' "  To  secure  this 
per  centum,  the  state  has  a  lieu  upon  the  raih-oad  and  upon  all  the  property  of  the 
company,  such  lien  to  have  the  preference  of  all  demands,  decrees  and  judgments 
against  the  company.  §  1,  ch.  134,  L.  1890,  amending  oh.  107,  L.  1889.  For  failure 
to  make  proper  returns  for  taxation  or  pay  the  tax  there  is,  in  each  case,  imposed 
a  fine  of  ten  per  cent,  of  the  tax  required.  §S  2,  3.  The  state  treasurer  may,  at 
the  expiration  of  thirty  days  after  the  tax  has  become  due,  distrain  sufficient 
property  to  pay  the  tax  and  penalties  imposed,  and  may  advertise  the  same  for 
sale.  The  company  may  redeem  the  property  by  paying  the  taxes  and  penalties 
before  the  sale  taxes  place.  §  4.  One-half  of  the  moneys  received  or  collected 
under  this  act  .shall  be  paid  into  the  state  treasury  for  the  use  of  the  state,  and  the 
remainder  shall  be  apportioned  to  the  counties  into  which  the  railroad  runs.  §  5. 
The  property  of  any  railroad  corporation  not  accepting  the  provisions  of  this  act 
within  thirty  days  from  its  passage  shall  be  assessed  and  taxed  in  the  same  man- 
ner as  the  property  of  individuals.  §  6.  Or  they  shall  be  taxed  as  may  be  pro- 
vided by  law.    §  7. 

§  966.  OHIO:  ^  Constitutional  provisions. —  The  state  shall  never  give  or 
loan  its  credit  in  aid  of,  nor  take  stock  in,  any  corporation.  Constitution  of  1851, 
art.  VIII,  §  4.  The  legislature  shall  never  autljorize  any  municipality  to  take 
stock  in,  or  in  any  manner  aid,  any  corporation.  Id.,  §  6.  All  bonds,  stocks 
and  "  joint-stock  companies,  or  otherwise,"  shall  be  taxed  by  a  uniform  rule.  All 
real  or  personal  property  shall  be  taxed  according  to  its  true  money  value. 
Art.  XII,  §  2.  The  state  shall  never  contract  any  debt  for  internal  improvement. 
Id.,  §  5.  Special  acts  of  incorporation  are  prohibited.  Art.  XIII,  §  1.  Corpora- 
tions may  be  formed  under  general  laws,  whicli  shall  be  subject  to  amendment 
or  repeal.  Id.,  §  3.  "  Dues  from  corporations  shall  be  secured  by  such  individ- 
ual liability  of  the  stockholders  and  other  means  as  may  be  prescribed  by  law ; 
but  in  all  cases  each  stockholder  shall  be  liable,  over  and  above  the  stock  by  him 
or  her  owned,  and  any  amount  unpaid  thereon,  to  a  farther  siim,  at  least  equal  in 
amount  to  such  stock."  Id.,  §  8.  The  property  of  corporations  shall  always  be 
subject  to  taxation,  the  .same  as  the  property  of  individuals.    Id.,  §  4. 

Miscellaneous  corporations. —  Five  or  more,  a  majority  of  whom  shall  be 
citizens  of  the  state,  may  incorporate  "for  anj^  purpose  for  which  individuals 
may  lawfully  associate  themselves,"  except  for  dealing  in  real  estate,  or  profes- 
sional business.  The  stock  may  be  common  and  preferred,  or  common  only.  If 
there  is  to  be  preferred  stock,  it  may  be  provided  in  the  articles  of  incorporation 
that  the  holders  thereof  shall  be  entitled  to  dividends  not  exceeding  six  per 
centum  per  annum  out  of  the  surplus  profits,  in  preference  to  all  other  dividends, 
and  that  they  may  convert  such  prefei-red  slock  into  common  stock.  Rev.  Stat 
1890,  g§  3235,  3236,  Am'd  Laws  1893,  p.  205.  They  ^all  subscribe  and  acknowl- 
edge articles,  the  form  of  which  shall  be  prescribed  by  the  secretary  of  state, 
which  shall  state  (1)  the  corporate  name  and  purpose:  (2)  the  place  of  business; 
(3)  the  amount  of  capital  stock,  and  the  number  of  shares.  Id.  When  the  pur- 
pose of  incorporation  includes  the  construction  of  "  an  improvement  which  is  not 
to  be  located  at  a  single  place,"  the  articles  must  also  set  forth  the  kind  of  improve- 
ment intended,  "  the  termini  of  the  improvement,"  and  the  counties  to  be  cut  by 
it  or  its  branches.     §  3237.    The  articles  shall  be  filed  and  recorded  with  the  sec- 

■  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1S93  are  included  in  this  synopsis. 
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retary  of  state.  §  3338.  Amendments  may  be  made  upon  a  vote  of  three-fifths 
of  the  stock,  but  not  so  as  to  change  the  amount  of  capital.  The  amendments 
shall  be  recorded  with  the  secretary  of  state,  g  3338  (a).  The  corporation  may 
hold  realty  necessary  for  its  business.  §  3339.  A  majority  of  the  persons  named 
in  the  articles  shall  order  subscription  books  to  be  opened  at  such  times  and 
places  as  they  deem  best,  upon  thirty  days'  published  notice  in  a  county  paper. 
The  notice  may  be  waived  in  writing  by  all  the  corporators.  §  3348,  Am'd  Laws 
1891,  p.  880.  Ten  per  cent,  of  each  share  shall  be  paid  at  the  time  of  subscribing, 
and  the  remainder  shall  be  paid  in  such  instalments,  and  at  such  times  and  places, 
and  to  such  persons,  as  the  directors  may  require.  §3843.  As  soon  as  ten  per 
cent,  of  the  capital  stock  is  subscribed,  at  least  five  of  the  corporators  shall  so 
certify  to  the  secretary  of  state,  and  call  a  stockholders'  meeting  to  choose  a  board 
of  directors,  to  consist  of  from  five  to  fifteen  members.  The  corporators  shall  be 
liable,  to  any  person  affected  thereby,  "  to  the  amount  of  any  deficiency  in  the 
actual  payment  of  said  ten  per  cent,  at  the  time  of  so  certifying."  §  3844.  Di- 
rectors shall  be  chosen  "  by  the  stockholders  who  attend  for  that  purpose,"  either 
in  person  or  by  pro.'cy.  "  Each  share  shall  entitle  the  owner  to  as  many  votes  as 
there  are  directors  to  be  elected,  and  a  plurality  of  votes  shall  be  necessary  for  a 
choice."  No  share  on  which  an  instalment  is  due  and  unpaid  shall  be  voted. 
The  subscribers  present  shall  be  inspectors  of  the  election,  and  shall  appoint  the 
time  and  place  of  holding  the  first  directors'  meeting.  §  3345.  The  articles  may 
provide  "  that  each  stockholder,  irrespective  of  the  amount  of  stock  he  may  ovpn, 
shall  be  entitled  to  one  vote,  and  no  more,"  at  any  election  or  upon  any  subject 
submitted  at  a  stockholders'  meeting,  and  if  such  provision  is  made,  the  corpora- 
tion shall  be  governed  thereby.  §  3345  (a).  If  such  a  provision  is  contained  in  the 
articles  no  person  shall  hold  stock  in  excess  of  $1,000  face  value,  and  a  report,  signed 
and  sworn  to  by  a  majority  of  the  directors,  including  the  treasurer,  setting  forth 
in  detail  the  financial  condition  of  the  corporation,  shall  annually  be  filed  with  the 
county  recorder.  For  failure  to  make  the  report,  or  falsity  therein,  the  directors 
shall  be  personally  liable  for  all  claims  and  demands  against  such  corporation.  The 
by-laws  may  provide  for  the  government  of  the  corporation,  and  for  the  distribu- 
tion of  its  net  earnings  "  among  its  workmen,  patrons  and  shareholders,"  consistent 
with  the  constitution  and  laws  of  the  state,  g  3345  (b).  Within  fifteen  days  before 
any  meeting  of  th^  stockholders,  or  of  the  subscribers,  or  of  the  creditors  and  stock 
holders  for  reorganization,  for  the  election  of  directors,  or  to  consider  any  ques- 
tion, any  person  or  persons  entitled  to  vote,  and  owning  at  least  one-tenth  interest 
in  the  stock,  may,  after  notice  to  the  corporation  at  its  general  office,  apply  to  the 
court  for  the  appointment  of  inspectors  for  such  meeting.  §  3345  (3).  The  officer 
having  charge  of  the  transfer  books  shau  deliver  to  the  inspectors  at  any  meeting 
a  sworn  list  of  the  stockholders,  which  list  shall  he  prima  facte  evidence  of  owner- 
ship, y  3345  (5).  If  inspectors  are  not  appointed  by  the  court  they  are  chosen 
by  the  meeting.  §  3345(6).  "Unless  the  regulations  of  the  corporation  other- 
wise provide,  one  annual  election  for  trustees  or  directors  shall  be  held  on  the 
first  Monday  in  January  of  each  year."  If  directors  are  not  elected  at  the  annual 
meeting,  "  or  other  meeting  called  for  that  purpose,"  they  may  be  chosen  at  a 
meeting  at  which  all  the  stockholders  are  represented,  or  at  a  meeting  called  by 
the  directors,  or  any  two  stockholders,  after  ten  days'  notice  in  a  local  paper. 
g  3346.  A  majority  of  the  directors  must  be  citizens  of  the  state,  and  all  direct- 
ors and  executive  officers  must  be  stockholders,  in  an  amount  to  be  fixed  by  the 
by-laws.  Eeceivers  must  be  resident  citizens  of  the  state.  §  3348.  The  directors 
may  make  by-laws  not  inconsistent  with  the  regulations  of  the  corporation. 
§  8350.  Regulations  may  be  adopted  or  changed  by  the  assent,  in  writing,  of  two- 
thirds  of  the  stockholders,  or  by  a  majority'of  the  stqckholders,  at  a  meeting  called 
for  the  purpose.  §  3851.  The  corporation,  by  its  regulations,  when  no  other  pro- 
vision is  made  herein,  may  provide  for  the  time,  place  and  manner  of  calling  and 
conducting  its  meetings ;  the  number  of  stockholders  constituting  a  quorum ;  the 
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time  of  the  annual  election,  and  the  mode  and  manner  of  giving  notice  thereof ; 
the  manner  of  the  election  or  appointment,  and  the  tenure  of  office,  of  all  offi- 
cers except  directors.  The  directors  must  choose  one  of  their  number  president. 
fjg  3247,  32i53.  Transfer  books  shall  be  kept,  in  which  any  assignee  of  stock  shall 
be  entitled  to  have  the  same  transferred  and  have  his  name  enrolled  as  a  stock- 
holder. The  book  and  records  shall  be  open  to  the  inspection  of  stockholders. 
S  .'3?54.  Shai-es  are  personalty,  "  and  when  fully  paid  up  shall  be  subject  to  levy 
and  sale  upon  execution  against  the  owner."  §  3255.  "  A  corporation  may  bor- 
low  money,  not  exceeding  the  amount  of  its  capital  stock,  and  issue  its  notes  or 
coupon  or  registered  bonds  therefor,"  bearing  any  lawful  interest,  "and  may  se- 
cure the  payment  of  the  same  by  a  mortgage  of  its  real  or  personal  property,  or  both." 
§  3356.  Upon  the  written  assent  of  three-fourths  of  the  stockholders,  represent- 
ing three-fourths  of  the  stock  actually  paid  in,  "  any  company  may  borrow  money, 
not  exceeding  one-half  of  the  capital  stock  actually  paid  in,  on  such  security,  by 
way  of  mortgage  or  otherwise,  as  may  be  agreed  upon,"  and  at  a  rate  of  interest 
not  exceeding  the  legal  rate,  "  and  may,  in  the  instruments  evidencing  the  con- 
tract, stipulate  that  the  holders  of  such  instruments  shall  have  the  right  to 
convert  the  amount  borrowed,  or  any  part  thereof,  into  either  common  or  pre- 
ferred stock,  such  stock  having  been  provided  for  by  the  proper  action  and  cer- 
tificate of  the  company."  Directors  shall  vote  on  money  matters  by  a  yea  and 
nky  vote.  §  3257.  Stockholders  in  all  corporations  are  liable,  "  in  addition  to 
their  stock,  in  an  amount  equal  to  the  stock  by  them  subscribed,  or  otherwise  ac- 
quired, to  the  creditors  of  the  corporation;  to  secure  the  payment  of  the  debts  and 
liabilities  of  the  corporation."  §3258.  The  terra  "stockholder,"  as  used  in  the 
preceding  section,  shall  apply  to  any  equitable  owner,  although  the  stock  is  re- 
corded in  the  name  of  another,  g  3259.  An  action  to  enforce  this  liabilitj'  must 
be  against  all  stockholders  jointly,  for  the  benefit  of  all  the  creditors.  §  3260. 
After  the  oi-iginal  capital  is, fully  subscribed,  and  an  instalment  of  ten  per  cent 
on  each  share  has  been  paid  in,  "  the  capital  stock  or  the  number  of  shares  "  may 
be  increased  by  the  unanimous  written  consent  of  the  original  subscribers,  if  done 
before  organization,  or,  if  done  after  organization,  by 'a  majority  stock  vote  at  a 
meeting  called  by  a  majority  of  the  directors,  by  a  thirty  days'  notice  by  publica- 
tion or  by  letter.  A  certificate  of  such  action  shall  be  filed  with  the  secretary  of 
state.  §  3263,  Am'd  Laws  1893,  p.  141.  Upon  the  assent,  in  writing,  of  three- 
fourths  of  the  stockholders,  represen,ting  three-fourths  of  the  stock,  the  company 
"  may  issue  and  dispose  of  preferred  stock,  and  may  stipulate  that  the  holders  of 
such  stock  shall  be  entitled  to  a  dividend  not  exceeding  six  per  centum  per  annum,"' 
out  of  the  annual  profits,  in  preference  to  all  other  stockholders,  and  that  they 
may  convert  such  stock  into  common  stock  at  their  option.  "Upon  any  such  in- 
crease of  stock,"  a  certificate  shall  be  filed  with  the  secretary  of  state.  §  3263. 
The  directors  may,  with  the  consent  of  a  majority  of  the  recorded  shares,  reduce 
the  capital  stock,  but  not  so  as  to  Impairthe  rights  of  creditors,  and  a  certificate 
shall  be  filed  with  the  secretary  of  state.  §  3264.  Eegistered  bonds  may  be 
changed  to  coupon  bonds,  or  vice  versa,  "  either  by  substitution  or  proper  indorse- 
ment thereon."  §  3265.  Ultra  vires  acts  are  prohibited.  §  3366.  The  number  of 
directors  may  be  increased  or  decreased,  within  the  limits  aliove  specified,  by  a  ma- 
jority stock  vote  at  any  regular  meeting.  §  3367.'  Every  corporation  shall  make 
an  annual  statement  of  its  financial  condition,  and  shall  furnish  each  stockholder  a 
copy  of  the  same,  with  a  list  of  the  stockholders  and  their  residences.  §  3368. 
The  provisions  of  this  chapter  do  not  apply  when  special  provision  is  made  in 
subsequent  chapters,  but  the  special  provision  shall  govern  unless  it  clearly  appears 
tliat  the  provisions  are  cumulative.  §  3269.  In  order  to  ascertain  the  surplus 
profits,  from  which  alone  dividends  may  be  made,  there  shall  be  deducted  from 
the  actual  profits  all  the  expenses  paid  or  incurred  in  the  management  of  the 
business,  intei-est  paid,  or  then  due  or  accrued  on  corporate  debts;  and  all  losses, 
including  debts  due  the  corporation  for  more  than  one  year,  no  interest  having 
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been  paid  thereon  for  more  than  one  year,  or  on  which  judgment  shall  have  been 
recovered,  and  have  remained  for  more  than  two  years  unsatisfied,  and  on  which 
no  interest  shall  have  been  paid  for  that  period.  Only  the  capital  actually  paid  in, 
and  the  dividends  actually  earned  and  paid,  shall  be  advertised.    §  3369. 

For  the  provisions  concerning  dissolution,  see  §  5651  et  seq. 

For  surety  companies,  see  Laws  1891,  p.  14. 

For  telephone  companies,  see  Laws  1891,  p.  396,  and  Lsrtvs  1893,  p.  315. 

For  building  and  loan  associations,  see  Laws  1891,  p.  469. 

For  insurance  companies,  see  Laws  1893,  p.  157,  and  p.  103. 

Every  manufacturing  company  shall  keep  a  principal  office  in  some  county  of 
the  state  in  which  it  does  business,  and  complete  books  of  account  shall  be  there 
kept  subject  to  the  inspection  of  the  tax  assessor.  The  principal  accounting  oflfi- 
cei-  shall  be  a  resident  ^of  the  state.  §  3855.  A  manufacturing  company  may  ex- 
tend its  opei'ations  to  articles  not  named  in  its  articles  of  incorporation,  upon  a 
majority  stock  vote,  after  filing  a  certificate  of  such  vote  with  the  secretary  of 
state.  §  3856.  Any  domestic  oil  or  other  mining  company,  or  any  domestic 
manufacturing  company,  may  hold  and  convey  the  real  estate  necessary  for  its 
corporate  business,  and  may  carry  on  its  business,  or  any  part  thereof,  in  any  part 
of  the  state,  or  without  the  state,  and  may  there  hold  any  necessary  real  estate. 
g  3862.  The  company  may,  with  the  consent  of  two-thirds  of  the  stock,  purchase 
or  subscribe  for  stock  in  any  railroad,  or  other  transportation  company,  to  an 
amount  deemed  necessary  to  procure  proper  transportation  facilities.  §  3863. 
Any  two  or  more  such  companies  may  consolidate  in  the  manner  and  to  the  effect 
provided  in  sections  3381  and  3882  below.  §  3864.  The  property  and  rights  of  the 
consolidating  companies  shall  be  conveyed  to  the  new  company  by  deed.  §  3865. 
Any  company  specified  in  section  3862  may  construct  a  railroad,  with  branches, 
depots,  etc.,  from  anj'  mine  or  manufactory  "to  any  other  railroad,  or  any  canal, 
slack-water  navigation,  or  other  navigable  water  or  place  within  or  upon  the 
borders  of  the  state,"  and  shall,  in  respect  to  such  railroad,  be  governed  by  the 
provisions  of  the  Revised  Statutes  respecting  railroads  (§  3370  et  seq.).    §  3866. 

Bailroads. — Railroad  companies  are  incorporated  under  the  above  provisions. 
Tlie  board  of  directors  may,  with  the  written  assent  of  the  stock,  change  its  route 
and  either  proposed  terminus,  but  not  so  as  to  abandon  any  part  of  the  road  con- 
structed. §  3272.  Mortgage  bonds  issued  for  the  construction  of  the  road  are  a 
lien  on  the  changed  line.  §  3374.  When  the  line  is  diverted  from  any  county 
named  in  the  articles,  the  company  is  liable  for  damages  caused  by  such  diver- 
sion to  any  person  owning  land  in  such  county,  and  "all  persons  who  subscribed 
ti  the  capital  stock  of  the  company  on  the  line  of  that  part  of  the  road  so 
changed "  shall  be  released  from  all  obligation  to  pay  their  subscriptions.  But 
actions  for  damages  must  be  commenced  within  six  months  from  the  filing  of  the 
certificate  of  such  change.  §  3276.  Land  may  be  condemned  for  the  purpose  of 
changing  the  route.  §§  3377,  3378.  A  road  may  be  extended  into  or  through  an 
adjoining  state,  subject  to  the  laws  of  that  state,  and  the  company  shall  have  the 
same  rights  respecting  such  extension,  in  the  construction  and  use  of  the  same, 
"and  in  controlling  the  property  and  applying  the  money  and  assets  thereon,"  as 
if  the  road  were  built  wholly  within  the  state.  §  3279.  Branches  may  be  con- 
structed to  places  within  the  limits  of  any  county  through  which  the  road  runs, 
or  to  connect  with  any  railroad  in  the  state,  or  to  any  mine,  if  approved  by  a 
majority  stock  vote,  a  certificate  of  the  facts  being  filed  with  the  secretary  of 
state.  §  3280.  Construction  materials,  except  timber,  may  be  appropriated.  §  3381. 
Gifts  of  lands  for  the  right  of  way  shall  be  void  unless  the  road  is  completed  on 
such  lands  within  five  years  from  the  conveyance  of  the  same.  §  3383.  Streets 
and  roads,  "or  ground  of  any  kind,"  may  be  condemned  and  a  track  laid  thereon, 
but  the  company  shall  be  liable  for  damages  to  private  or  public  property  along 
such  road,  etc.,  if  an  action  is  commenced  within  two  years  from  the  completion  of 
the  track.    §  8383.    A  railroad  bridge  may  be  constructed  to  accommodate  all 
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kinds  of  travel,  and  the  company  maj-  collect  toll  for  its  use.  g  3285.  Bonds  may 
be  issued,  convertible  or  otherwise,  at  a  rate  of  interest  not  exceeding  seven  per 
cent.,  to  an  amount  not  exceeding  two-thirds  of  the  subscribed  capital,  for  one  or 
more  of  the  following  purposes:  completing  or  extending  the  road,  constructing 
branch  roads,  laying  double  or  additional  track,  increasing  the  machinery  or  roll- 
ing stock,  building  depots  or  shops,  making  improvements,  paying  the  funded 
debts,  or  redeeming  the  bonds.  The  bonds  may  be  secured  by  "  mortgage  on  its 
property,  or  otherwise,"  upon  a  vote  of  a  majority  of  the  paid-up  stock.  §  3286. 
A  company  may  borrow  money, 'at  not  exceeding  seven  per  cent,  interest,  for  any 
requirements  of  its  business,  and  execute  bonds  or  notes  therefor,  in  sums  of  not 
less  than  one  hundred  dollars,  and  may  secure  the  payment  of  such  bonds  or  notes 
by  a  pledge  of  its  "  property  and  income ; "  but  the  aggregate  indebtedness  author- 
ized by  this  and  the  preceding  section  shall  not  exceed  tha  amount  of  the 
capital  stock.  §  3387.  The  mortgage  may  include  the  personal  as  well  as  the 
real  property.  §^288.  The  directors  may  '•sell,  negotiate,  mortgage  or  pledge" 
such  bonds  or  notes,  "as  well  as  any  notes,  bonds,  scrip,  or  certificates  for  the  pay- 
ment of  money  or  property  which  the  company  may  have  theretofore  received, 
or  shall '  hereafter  receive,  as  donations,  or  in  payment  of  subscriptions  to  the 
capital  stock,  or  for  other  dues  of  the  company,"  at  such  times  and  places,  within 
or  without  the  state,  and  at  such  rates  and  for  such  prices,  at  not  less  than  seventy- 
five  cents  on  the  dollar,  as  the  directors  deem  best  for  the  company.  Sales  at  a 
discount,  without  fraud,  are  valid,  g  3290.  Transfer  books  may  be  opened  in 
other  states.  §  3291.  The  number  of  directors  may,  by  a  majority  stock  vote, 
be  increased  to  not  more  than  fifteen,  or  diminished  to  not  less  tlian  seven. 
§  3294.  The  stockholders  may  by  a  majority  stock  vote  direct  the  directors 
to  classify  the  board  so  that  one-third  of  the  members  shall  terminate  their 
ofiSce  each  year.  §  3395.  Or  the  stockholders  may  make  such  classification  at 
any  regular  annual  election,  but  "no  person  shall  be  allowed  to  vote  for  directors 
as  aforesaid,"  unless  he  has  been  a  registered  stockholder  for  the  preceding  thirty 
days.  §  3396.  When  ten  per  cent  of  the  authorized  capital  has  been  expended  in 
constructing  the  road,  and  bona  fide  subscriptions  to  the  amount  of  twenty  per 
cent  of  the  capital  have  been  received,  the  directors  of  the  company  may  receive 
subscriptions,  "  payable  in  such  instalments,  dependent  upon  the  completion  of 
the  whole  or  any  part  of  its  road  so  that  cars  may  jjass  over  the  same,  as  its  direct- 
ors may  deem  expedient  and  upon  full  payment  thereof  may  issue  certificates  of 
stock  therefor  ;"  but  no  subscriber  for  such  stock  shall  be  entitled  to  any  privilege 
of  a  stockholder  until  his  subscription  is  fully  paid,  nor,  for  any  purpose,  be  deemed 
a  stockholder  "  until  the  happening  of  the  contingency  upon  which  the  instal- 
ments on  his  subscription  are  made  dependent"  §  3298.  A  company  which  has 
partly  built  its  road,  but  lacks  the  means  to  finish  and  operate  the  same,  may 
take  subscriptions  "  conditioned  that  the  proceeds  thereof  shall  not  be  used  or  ap- 
plied upon  the  debts  of  the  company ;  and  all  money  or  material  collected  upon 
such  subscriptions,  and  all  material  or  implements  purchased  with  such  money  for 
the  construction  of  the  track,  houses,  depots  and  rolling  stock  of  the  company, 
shall  be  exempt  from  execution,  or  other  process  or  proceedings  for  the  payment 
of  the  debts  of  the  company,  so  long  as  such  money,  material  or  implements  are 
used  or  designed  for  the  construction  of  such  track,  houses,  depots  and  rolling 
stock."  g  3299.  Any  company  may  aid  a  non-competing  company  in  the  con- 
struction of  its  road,  for  the  purpose  of  forming  a  connection  with  the  same,  by 
subscriptions  to  stock,  or  otherwise.  Any  company  may  lease  or  purchase  any 
part  or  all  of  a  non-competing  connecting  line,  constructed  or  being  constructed, 
on  such  terms  as  the  companies  may  agree  upon  ;  and  the  purchasing  company 
shall  be  "  vested  of  "  all  the  rights  and  powera  in  respect  to  the  construction  and 
operation  of  the  purchased  road  and  branches  which  the  original  owner  had,  and 
b-  subject  to  the  same  duties  and  restrictions.  Any  two  or  more  non-competing 
connecting  lines  "  may  enter  into  any  arrangement  for  their  common  benefit," 
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calculated  to  pvomote  the  objects  for  which  the  companies  were  created  §  3300. 
The  powers  given  in  the  preceding  section  shall  only  be  exercised  upon  a  vote  of 
two-thirds  of  the  stock;  and  in  case,  of  the  lease  of  anyroad  wholly  or  partly 
within  the  state,  the  rental  "reserved  and  secured"  shall  be  equal,  at  least,  to  the 
net  earaings  of  the  same  for  the  fiscal  year  next  preceding  the  one  in  which  the 
lease  is  made.  §  3301.  Dissenting  stockholders  must  be  bought  out  and  paid  the 
market  value  of  their  stock,  g  3803.  No  company  shall  lease  its  road  or  any  part 
thereof  to  any  company,  in  or  out  of  the  state,  unless  the  lessor  receives  adequate 
security  for  the  payment  of  rent  and  preservation  of  the  property  of  the  lessor, 
and  for  failure  to  pay  the  rent  when  due  the  lease  shall  be  void,  at  the  option  of 
the  lessor ;  and  a  lessee,  if  a  foi'eign  corporation,  shall  be  subject  to  the  laws  of  the 
state  the  same  as  a  domestic  corporation,  the  lessor  remaining  liable  as  if  it  operated 
the  road.  The  lessor  and  lessee  are  jointly  liable  upon  all  rights  of  action  for 
negligence  or  default,  growing  out  of  the  operation  of  the  road,  g  3305.  A  ma- 
jority stock  vote  may  authorize  an  extension  beyond  either  terminus,  and  a  cer- 
tificate of  the  facts  must  be  filed  with  the  secretary  of  state,  g  3306.  The  capital 
stock  may  be  increased  when  necessary  upon  a  majority  stock  vote.  g§  3307, 
3308.  The  inci;eased  stock  may  be  preferred,  with  guarantied  semi-annual  or 
quarterly  dividends,  to  an  amount  not  exceeding  six  per  cent,  per  annum ;  the 
stock  may  be  sold  within,  or  without  the  state.  The  company  shall  reserve  the 
privilege  of  redeeming  and  canceling  such  preferred  stock  at  par.  at  any  time 
after  three  years  from  the  date  of  its  issue ;  "  and  the  preferred  stock  herein  pi-o- 
vided  for  nniy  be  convertible  into  bonds  of  the  company,  at  the  option  of  the 
parties."  g  3309.  Any  domestic  railroad  company,  or  any  such  company  which 
may  be  consolidated  with  other  companies,  as  provided  below  (g  3379  et  scq.),  in 
lieu  of  issuing  such  preferred  stock,  may  borrow  money  "  to  locate,  construct  and 
equip  its  proposed  line  of  railway,  or  for  the  purpose  of  leasing  or  purchasing  and 
equipping  branch  or  connecting  roads  constructed  or  in  process  of  construf  tion, 
not  exceeding  ten  miles  in  length,  or  for  i-edeeming  or  exchanging  any  part  or  all 
of  its  previously  issued  bonds,  or  for  funding  its  floating  debt,  or  for  any  or  all  of 
said  purposes,"  in  an  amount  deemed  necessary  not  exceeding  the  authorized 
capital ;  but  companies  formed  by  consolidation  with  one  or  more  companies  of 
other  states,  as  provided  in  section  3380  below,  may  issue  bonds  in  excess  of  such 
capital  stock  at  not  exceeding  seven  per  cent,  interest  per  annum,  payable  semi- 
annually or  quartei'ly ;  and  may  issue  securities  therefor,  and  to  secuie  the  payment 
thereof  may  pledge  its  entire  property  and  net  income,  by  mortgage  or  otherwise. 
Any  consolidated  company  "formed  by  the  consolidation  of  a  railroad  company 
or  companies  created  by  or  existing  under  the  laws  of  this  state  and  any  other 
state  or  states,  with  a  railroad  company  or  companies  of  this  state  or  any  other 
state,"  may,  from  time  to  time,  if  authorized  by  the  vote  of  "  two-thirds  of  the  full 
paid-up  stock  of  such  consolidated  railroad  company  present  and  voting  at  meet- 
ings of  stockholders,  called  as  aforesaid,"  issue  its  bonds,  "  convertible  or  other- 
wise, into  stock,"  bearing  not  more  than  six  per  cent,  interest  per  annum,  for  any 
one  or  more  of  the  following  purposes :  "  Paying,  redeeming  or  funding  debts  or 
obligations  assumed,  incurred  or  created  by  it  or  either  of  its  predecessors  or  con- 
stituent companies,  compromising  claims  made  against  it  or  either  of  its  prede- 
cessors or  constituent  companies ;  purchasing  the  whole  or  any  part  of  any  railroad 
held  by  it  under  lease  to  or  operating  contract  with  it  or  either  of  its  predecessors 
or  constituent  companies ;  acquiring  the  whole  or  any  part  of  the  stock  or  bonds 
of  any  railroad  company  owning  a  railroad  held  by  such  consolidated  railroad 
company  under  lease  or  operating  contract;  acquiring  the  whole  or  any  part  of 
the  bonds,  notes  or  other  obligations  of  any  other  railroad  company  of  this  or  any 
other  state,  the  whole  or  a  majority  of  whose  capital  stock  shall  be  held  by  such 
consolidated  railroad  company ;  completing,  extending,  improving,  maintaining 
or  operating  its  road,  branches  or  lines,  held  under  lease  or  contract;  laying 
double  or  additional  track ;  buying  rolling  stock ;  building  depots,  and  generally 
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"for  any  purpose  needed  in  its  business,''  and, may,  if  the  directors  so  deteimine, 
secure  such  issue  or  issues  of  bonds  by  mortgage  or  pledge  of  any  or  all  of  its 
"real  or  personal  estate  or  franchises  or  income."  The  securities  issued  in  accord- 
ance with  this  section  may  be  disposed  of  at  such  prices  and  on  such  terms  con- 
sistent with  the  laws  of  the  state  as  may  be  agreed  upon.  Sections  3287  and  3288 
above,  apply  to  street  railroads.  §  3309  (a),  Am'd  Laws  1893,  p.  83.  Any  rail- 
road coi'poratiou  hereafter  formed  may,  in  its  articles,  provide  for  the  division 
of  its  capital  stock  into  common  and  "classes  of  preferred"  stock,  by  stating 
therein  the  amount  of  each  kind  and  class  of  stock ;  the  par  value  of  the  respect- 
ive shares,  and  the  vote  which  shai-es  of  each  class  shall  have.  And  it  may  also 
provide  in  the  articles  the  terms  and  conditions  of  the  issue  of  such  preferred 
stock  in  addition  to  and  not  inconsistent  with  the  provisions  of  section  3309. 
§  8309  (b);  Laws  1891,  p.  267.  A  certificate  of  the  above  facte  (§g  3309,  3309  a) 
must  be  filed  with  the  secretary  of  state  within  ten  days  after  the  meeting. 
g  3310.  A  principal  or  general  office  shall  be  established  on  the  line  within  the 
state,  or  on  the  line  of  some  connecting  company  in  another  state.  The  office  of 
the  president,  secretary  and  treasurer  shall  be  kept  within  the  state,  and  a  record 
of  proceedings  shall  thei-e  be  kept  open  for  the  inspection  of  stockholders.  §  3311. 
"All  capital  stock,  bonds,  notes  or  other  securities  of  a  company,  purchased  of 
the  company  by  a  director  thereof,  either  directly  or  indirectly,  for  less  than  the 
par  value  thereof,  shall  be  null  and  void."  §  3313.  "  The  directors  shall  be  liable 
in  their  individual  capacity  to  the  stockholders  for  any  damage  sustained  by  the 
stockholders  by  reasoa  of  the  negligence,  mismanagement  or  unfaithfulness  in 
the  discharge  of  their  duties,"  except  those  who  enter  their  protest  against  any 
act  done  without  their  concurrence,  from  which  injury  is  feared,  and  who  publish 
the  same  for  three  weeks  in  a  county  paper.  §  3314.  No  person  having  any  in- 
terest in  an  express  or  other  transportation  company,  whether  incorporated  or 
not,  transportmg  freight  or  passengers  over  any  railroad  in  the  Union,  shall  hold 
any  office  in  any  railroad  company.  §  3315.  Any  person  holding  office  contrary 
to  the  provisions  of  the  preceding  section  shall  forfeit  $50  per  day,  to  be  recovered 
by  any  stockholder.  §  3316.  Intersecting  roads  must  furnish  each  other  proper 
facilities  for  connecting,  and  for  transporting  cars  or  freight  §g  3340,  3341,  Am'd 
Laws  1893,  p.  369.  Any  company  which  has  existed  for  three  years,  and  has  not 
begun  the  construction  of  its  road,  or  which,  having  commenced  its  road,  has 
abandoned  it  for  three  years,  may  be  dissolved  by  a  vote  of  two-thirds  of  the 
stockliolders,  a  notice  of  which  must  be  published  for  thirty  days  in  each  county 
on  the  proposed  route.  §3303.  Rate  schedules  shall  be  published  and  posted. 
§  3367.  No  company  whose  line  connects  two  points  on  another  road  shall  con- 
tract with  such  road,  nor  with  any  person,  not  to  carry  freight  or  passengers  be- 
tween such  points,  but  shall  carry  all  freight  or  passengers  offered  to  it  §  3368. 
A  trunk  line  shall  not  discriminate  between  lines  tributary  to  it  at  or  near  the 
same  place,  or  between  tributary  lines  which  are  competing  roads,  nor  make  a 
lease  or  other  arrangement  allowing  such  discrimination.  §  3369.  There  shall  be 
no  greater  charge  for  SI  short  than  a  long  haul,  in  the  same  direction,  under  a 
penalty  of  from  $100  to  $1,000.  §  8373.  Passenger  rates  shall  not  exceed  three 
cents  per  mile,  for  a  longer  distance  than  eight  miles.  §  3374.  Maximum  freight 
rates  are  fixed  at  five  cents  per  ton  per  mile  for  thirty  miles  or  more.  Rates  for 
less  distances  shall  be  fixed  by  law.  §  3375.  Such  provisions  shall  not  apply  to  a 
railroad  until  it  has  been  in  operation  five  years,  unless  the  gross  earnings  exceed 
$4,000  per  mile.  §  3377.  Maximum  passenger  rates  on  branch  roads  not  more 
than  ten  miles  in  length  ai-e  fixed  at  six  cents  per  mile,  and  freight  rates  may  be 
fixed  by  the  company.  §  3378.  Conditional  sales  of  rolling  stock,  or  other  per- 
sonal property  for  railroad  purposes,  shall  not  be  valid  against  insolvent  pur- 
chasers, unless  recorded  with  the  secretary  of  state.  §  3378  (a).  The  rental  of 
such  property  may  be  applied  as  purchase-money  if  the  contract  is  recorded  or 
filed  with  the  secretary  of  state.    §  8378  (b). 
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When  any  two  or  more  roads  of  the  state  are  so  built  as  to  admit  of  the  passage 
of  cars  over  two  or  more  of  the  lines  without  interruption,  such  roads  may  con- 
solidate. §  3379.  A  domestic  company  may  consolidate  its  capital  stock  with 
that  of  a  foreign  connecting  company,  if  the  two  roads  form  a  continuous  line  for 
the  transportation  of  cars.  Bwt  the  two  roads  may  be  separated  by  a  river. 
§  3380,  Am'd  Laws  1890,  p.  319.  The  directors  of  the  respective  companies  may 
make  an  agreement  under  the  corporate  seals,  prescribing  terms  and  conditions 
of  the  consolidation,  the  mode  of  carrying  the  same  into  effect,  the  corporate 
name,  the  number  of  directors,  the  amount  of  capital  stock,  the  number  of  shares 
and  the  amount  of  each,  and  the  manner  of  converting  the  capital  stock  of  each 
company  into  that  of  the  new  companj',  with  other  necessary  details.  The  agree- 
ment must  be  adopted  by  a  two-thirds  vote  of  the  stock  on  which  no  instalments 
are  due,  and  be  recorded  with  the  secretary  of  state.  §  3881.  At  the  meeting 
called  to  consider  the  said  agreement,  the  stockholders  shall  appoint  a  time  and 
place  for  the  election  of  directors  and  other  officers,  a  notice  of  which  shall  be 
published  for  three  weeks  (unless  all  the  stockholders  of  all  the  companies  are 
present  and  waive  such  notice).  §  3383.  Upon  the  election  of  the  first  board  of 
directors,  all  the  property  and  rights  of  the  old  companies  are  vested  in  the  new 
company,  without  any  deed  or  other  act,  and  the  new  company  shall  be  subject 
to  all  the  liabilities  and  duties  of,  and  liable  to  pay  all  the  debts  of,  the  old  com- 
panies. §  3384  Any  company  formed  "  by  the  consolidation  of  a  railroad  com- 
pany or  companies  created  by  or  existing  under  the  laws  of  this  state-and  any 
other  state  or  states,  with  a  railroad  company  or  companies  of  this  state  or  of  any 
other  state,"  may  take,  and  in  any  manner  dispose  of,  the  stock  and  bonds  of  any 
company  acquired  by  consolidation  "or  received  by  virtue  of  any  purchase  or 
lease  or  operating  contract  heretofore  or  hereafter  made  or  executed,  and  may 
maintain  and  operate  any  railroad  purchased  under  authority  of  law,"  and  may 
lease  or  contract  to  operate  any  domestic  or  foreign  connecting  road  on  such 
terms  as  may  be  agreed  upon.  §  3384  (a) ;  Laws  1890,  p.  183.  Any  such  consoli- 
dated company  operating  any  domestic  or  foreign  connecting  road,  under  con- 
veyance, lease  or  other  agreement,  may  take  a  surrender  or  transfer  of  any  part 
of  the  stock  of  the  company  conveying,  leasing,  or  owning  such  road,  from  any 
one  or  more  stockholders,  and  may  issue  therefor  its  own  stock  at  par,  or  on 
such  terms  as  the  directors  of  the  consolidating  company  may  agree  upon. 
Where  all  of  the  stock  has  been  so  surrendered,  ahd  a  certificate  of  the  fact  has 
been  filed  with  the  secretary  of  state,  all  the  property  and  franchises  of  the  com- 
pany whose  stock  has  been  transferred  shall  vest  in  the  said  consolidated  company, 
and  the  two  companies  shall  be  deemed  consolidated  without  further  formality. 
§  3884  (b) ;  Laws  of  1890,  p.  183.  A  principal  office  shall  be  kept  within  the  state 
on  the  line  of  the  road,  and  two-thirds  of  the  directors  shall  be  residents  of  the 
state ;  but  the  consolidated  companies  specified  in  the  two  preceding  sections  need 
only  keep  a  general  office  in  the  state,  and  may  elect  directors  at  the  principal 
office,  whether  within  or  without  the  state.  §  3385,  Am'd  Laws  1890,  p.  184.  Any 
stockholder  who  refuses  to  convert  his  stock  into  the  stock  of  the  consolidated 
company  shall  be  paid  "  the  highest  market  value  of  such  stock  at  any  time  within 
two  years  next  preceding  the  time  of  the  making  of  such  agreement  for  consoli- 
dation by  the  directors,  if,  previous  to  such  consolidation,  he  so  require."  §  3388, 
Am'd  Laws  189?,  p.  88.  In  the  case  of  consolidations  provided  for  in  section  3380 
above,  the  provisions  of  section  3388  shall  apply  only  to  the  stockholders  of  the 
domestic  companies.  Laws  1898,  p.  88.  When  proceedings  are  pending  for  a 
foreclosure  sale,  and  two-thirds  in  interest  of  the  creditors  and  two-thirds  in  in- 
terest of  the  stockholders  agree,  in  writing,  upon  a  place  "  for  the  readjustment 
or  recapitalization  of  the  debt  and  stock  of  the  company,"  the  court  shall  render 
judgment  against  the  company  for  the  money  due,  which  shall,  from  its  rendi- 
tion, become  a  lien  on  all  property  embraced  in  the  securities,  "  and  upon  all  the 
franchises  and  powers  of  the  company,  including  its  franchise  to  be  and  act  as  a 
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corpoi-ation,  conferred  by  the  charter  and  amendments  to  the  charter  of  the  com- 
pany ;  and  upon  a  sale  had  under  such  judgments,  and  a  franchise  at  such  sale 
by  trustees,  on  behalf  of  the  parties  to  suih  agreement,  appointed  by  the  agree- 
ment, all  the  property  so  bound  by  the  judgment,  including  said  franchises,  shall 
.  vest  in  such  trustees ;  but  every  such  agreement  shall  provide  that  the  unsecured 
debts  of  the  company,  incun-ed  for  repairs  or  running  expenses,  shall  be  paid  in 
money,  or  bonds  of  the  reorganized  company  of  the  highest  class  issued,  as  here- 
inafter provided."  §  3393.  The  trustees  shall  call  a  meeting  of  the  parties  to  the 
agreement,  to  be  held  on  the  line  of  the  road.  The  said  parties  shall  be  entitled 
to  vote  according  to  the  provisions  of  the  agreement,  but  not  more  than  one 
vote  shall  be  cast  for  each  $50  of  the  par  value  of  the  "  debt  or  stock  of  such 
party."  The  meeting  may,  by  a  majority  in  interest  of  those  present,  retain 
or  change  the  name  of  the  company,  "decide,  for  the  time  being,  the  amoiint  of 
its  capital,"  and  the  number  of  shares,  fix  the  number  of  directors  and  their  term 
of  ofRce,  elect  such  directors,  a  majority  of  whom  shall  be  residents  of  the 
"state "or  states  in  which  such  railroad  is  situate,"  and  do  all  things  proper  for 
the  reorganization  of  the  company.  Any  creditor  may  become  a  party  to  the 
agreement  aforesaid,  either  at  or  before  the  meeting  above  mentioned,  and  any 
stockholder  may  become  a  party  at  any  time  within  one  year  aftei'  such  meeting. 
§  3394.  Thereupon,  after  a  conveyance  by  the  trustees,  all  the  property,  franchises 
and  things  purchased  as  aforesaid,  and  all  the  franchises,  powers,  privileges,  etc., 
enjoyed  liy  the  original  company,  "  or  by  any  company  with  which  it  had  been 
consolidated,"  shall  pass  to  and  be  vested  in  the  reorganized  company.  The  prop- 
erty, franchises,  etc.,  of  such  company  shall  be  in  nowise  chargeable  in  respect  to 
any  debt,  liability  or  claim  of  any  creditor  or  stockholder  which  subsisted  prior 
to  the  sale  and  reorganization  herein  provided  for ;  but  all  property  of  the  orig- 
inal company  not  embraced  in  the  sale  shall,  upon  the  reorganization.be  vested  in 
the  company  as  reorganized,  in  trust  for  all  parties  interested  therein  as  creditoa^s, 
stockholders,  or  otherwisa  §  3896.  Such  company  likewise  has  power,  at  any 
time  within  six  months  after  the  organization,  to  assume  such  debts  or  liabilities  of 
the  original  company,  and  to  make  such  "  adjustments  or  exchanges  "  with  any 
bondholder  of  the  same,  and  within  one  year,  vs^ith  any  stockholder,  as  it  may 
deem  expedient,  "and  may  use  for  such  purpose  any  bonds  or  stock  which  it  may 
be  authorized  to  issue  or  create ;  "  and  it  may  issue  such  bonds,  payable  at  such 
times  and  places,  and  bearing  such  interest,  not  exceeding  six  per  cent  per 
annum,  as  it  may  deem  expedient,  and  may  secure  any  bond  "  which  it  may  issue 
or  assume  to  pay  "  by  mortgages  or  deeds  of  trust  of  any  or  all  its  property  and 
franchises,  including  its  right  to  be  a  corporation,  all  of  which  will  pass  to  the 
purchasers  at  a  foreclosure  sale  under  such  mortgage,  etc.,  or  at  a  sale  by  virtue 
of  any  judgment  specified  in  section  3398,  so  as  to  enable  them  to  organize  in  the 
manner  hereinbefore  provided ;  and  such  company  may  issue  capital  stock  to 
such  aggregate  amount  as  may  deem  proper,  not  exceeding  any  limit  which 
maybe  fixed  by  agreement  with  the  trustees  purchasing  as  aforesaid,"  and  may  issue 
preferred  stock  according  to  the  agreement;  and  may,  if  authorized  by  the  agree- 
ment, confer  on  the  holders  of  any  bonds  which  it  may  issue  "  or  assume  to  pay  " 
such  rights  to  vote  at  all  meetings  of  the  stockholders,  not  exceeding  one  vote  for 
each  $50  of  the  par  amount  of  the  bonds,  as  may  have  been  provided  for  in  the 
agreement,  which  rights  shall  attach  to  and  pass  with  the  bonds  to  successive 
holders  under  such  regulations  as  the  by-laws  may  presci'ibe,  but  shall  not  sub- 
ject the  holder  to  any  assessmentor  liability  for  debts,  or  entitle  the  holder  to  divi- 
dends. §  3397.  All  restrictions  or  limitations  attaching  to  any  class  of  stock  in 
such  company  shall  be  plainly  set  forth  on  the  face  of  the  certificates.  §  3397  (a\ 
The  lien  of  the  mortgages  and  deeds  of  trust  provided  for  in  the  preceding  sec- 
tion shall  be  postponed  in  favor  of  the  lien  of  judgments  recovered  against  the 
company  after  organization,  for  labor,  materials  or  supplies  thereafter  furnished, 
or  for  damages,  losses  or  injuries  thereafter  sustained,,  or  in  any  action  founded 
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on  its  contracts  or  liability  as  a  common  carrier  thereafter  made  or  incurred. 
§  3398.  The  provisions  of  section  3398  et  seq.  apply  to  railroads  partly  within 
and  partly  without  the  state.  A  company  of  this  state  having  such  a  railroad 
may  exercise  its  franchises  without  the  state,  and  a  foreign  corporation  having 
such  a  road  (partly  within  the  state)  may  exercise  its  franchise  within  the  state  in  a 
manner  consistent  with  the  laws  of  the  state;  but  the  part  within  the  state  shall 
be  subject  to  taxation.  §  3899.  When  judicial  proceedings  are  pending  in  the 
state  for  the  sale  of  any  railroad,  and  the  same  is  in  the  hands  of  a  receiver,  two- 
thirds  in  interest  of  each  class  of  mortgagees,  or  bondholders  under  a  mortgage, 
and  of  all  other  classes  of  creditors,  and  the  owners  of  two-thirds  of  the  stock, 
may  agree  in  writing  upon  a  plan  for  the  readjustment  of  the  indebtedness  "by 
capitalization  or  otherwise."  §  3401.  The  agreement  shall  be~  filed  with  the  sec- 
retary of  state  and  by  him  published,  and  a  duplicate  be  kept  at  the  principal 
office  of  the  corporation ;  and  any  party  in  interest  may,  at  any  time  during  the 
period  of  four  months  from  the  date  of  the  first  publication,  become  a  party  to 
the  said  agreement  by  signing  the  same  in  person  or  by  proxy  "and  thereby  se- 
cure the  benefits  thereof."  §g  3403,  3403.  "  All  persons  in  interest  who  fail  to 
become  parties  to  the  agreement  within  the  time  aforesaid  shall  thereafter  be  en- 
titled to  the  same  rights,  interest  and  estate,  remedy,  liens  and  action,  and  none 
other,  which  parties  in  interest  of  like  class  and  amount  who  signed  the  agree- 
ment"  obtained  thereby.  But  if  any  person  in  interest  neglects  for  six  years 
from  the  date  ,of  the  publication  aforesaid  "to  become  a  party  in  interest  in  the 
agreement,"  by  signing  the  same  in  the  manner  aforesaid,  he  shall  be  barred  of 
all  interest,  claim,  right  or  action  under  the  agreement  or  otherwise.  §  3404. 
The  said  agreement  may  bo  between  each  interest  separately  and  the  railroad 
company.  §  3400.  "  If  the  railroad  involved  in  such  judicial  proceedings  is  used 
in  whole  or  in  part  by  such  company  in  common  with  any  other  railroad  com- 
pany on'  the  same  track,  between  any  points  on  the  line  common  to  both,  and 
within  the  limits  of  the  termini  established  by  the  charters  of  both  companies,  the 
company  owning  the  railroad,  if  the  same  can  be  done  without  impairing  the  use- 
fulness thei'eof  to  it,  may  lease  for  a  period  of  years  for  an  annual  rent,  or  sell 
for  a  fixed  sura  to  the  company  to  which  the  line  of  the  road,  in  whole  or  in  part, 
1?  common,  an  undivided  interest  in  the  same  upon  such  terms  and  conditions  as 
may  be  agreed  upon :  and  such  lease  or  sale  shall  be  reported  to  and  approved  by 
the  court,  and  when  so  made  and  approved,  the  lessee  or  vendee  thereof  shall  hold 
the  same  free  from  any  previous  lien  which  had  been  put  thereon.'     ^  3407. 

A  company,  owning  in  whole  or  in  part  any  road-bed  and  right  of  way  for  a 
railroad  within  the  state,  "including  those  acquired  by  purchase  at  judicial  sale," 
which,  for  any  reason,  cannot  complete  the  proposed  road,  may  "sell,  assign  and 
transfer"  the  same,  or  any  part  thereof,  "t.  any  other  company  incorporated  un- 
der the  laws  of  this  state,  with  authority  to  construct  and  operate  a  railroad  over 
the  same  route,  or  any  part  thereof,  which  transfer  shall  include  all  work  done 
upon  such  line  of  road,  together  with  all  material  furnished  therefor,  not  ex- 
empted by  the  terms  of  the  grant,  with  all  rights,  privileges  and  easements,  as 
fully  as  the  same  are  or  may  be  possessed  by  the  company  making  the  same,  and 
shall,  bo  the  same  extent,  vest  the  title  of  and  the  right  to  enjoy  the  same  in  such 
gjantee."  §  3409.  Such  transfer  shall  be  by  deed,  and  for  such  consideraition  as 
the  parties  may  agree  upon.  §  3410.  Before  such  transfer  is  made,  the  president 
shall  call  a  meeting  of  the  stockholders  at  some  place  on  the  line  of  the  road,  at 
which  meeting  the  stockholders  may,  by  a  two-thirds  stock  vote,  prescribe  the 
terms  of  the  proposed  transfer.  §  8411.  No  transfer  shall  be  made  against  the 
dissent  of  any  stockholder,  unless  the  grantee  give  him  a  guaranty  that  it  will 
issue  stock  to  him  equal  to  his  pro  rata,  interest  as  a  stockholder  of  the  grantor. 
55  3413.  Where  a  right  of  way  remains  unused  forten  years,  it  shall  be  forfeited  and 
revert  to  the  owners,  unless  twenty  miles  of  road  shall  have  been  built  within  that 
tima    §  3414.    Any  receiver  of  a  railroad,  wholly  or  partly  within  the  state,  shall 
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be  a  resident  citizen  of  the  state.  §3415.  The  purchaser  at  a  judicial  sale  of  a 
railroad  wholly  or  partly  within  tlie  state  may  acquire  the  original  '■  franchise  to 
be  a  corporation,"  by  grant  of  the  original  company,  "  under  such  terms  and  con- 
ditions as  may  be  agreed  upon  by  the  directors  of  the  company,  with  the  consent 
of  the  stockholders  owning  two-thirds  of  the  stock."  The  grant  shall  be  the  same 
in  form  as  is  required  to  convey  real  estate,  "  and  shall  pass  such  franchise  to  the 
persons  or  company  becoming  the  owner,  by  purchase  as  aforesaid,  of  such  rail- 
road." But  no  such  grant  shall  be  made  unless  provision  be  made  for  granting  to 
the  stockholders  in  the  original  company  stock  in  the  reorganized  company,  upon 
equal  terms  with  the  stockholders  thereof,  and  upon  terms  acceptable  to  the 
directors  making  the  grant.  §  3419.  All  the  property  and  franchises  of  a  com- 
pany in  the  state  which  has  not  •' completed,  nor  conveyed  by  deed  of  trust,  or 
mortgage,  any  part  of  its  road,"  and  which  is  insolvent,  and  whose  property  is  in 
the  hands  of  a  receiver,  may  be  sold  at  a  judicial  sale;  and  the  purchaser  shall 
have  all  the  title,  rights  and  franchises  of  the  original  company.  >§3430.  A  do- 
mestic company,  or  any  five  or  more  persons,  may  become  the  purchasers  of  such 
property  and  franchises,  and  such  persons,  upon  filing  a  transcript  of  the  decree 
of  confirmation  with  the  secretary  of  state,  shall  become  a  corporation,  and  shall 
hold  the  property  and  franchises  discharged  from  all  liability  for  the  debts  of  thet 
old  corporation.  §  3436.  The  purchaser  or  purchasers  of  the  property  and  fran- 
chises of  any  railroad  wholly  or  partly  in  the  state,  at  any  judicial  sale,  may  sell 
the  same  or  any  part  thereof,  and  all  the  property  or  franchises  by  them  conveyed 
shall  vest  in  the  purchaser  or  purchasers  as  completely  as  in  the  original  company. 
§  3426  (a).  Any  railroad  company  "  organized  or  existing  under  the  laws  of  this 
state "  may  become  the  purchasers,  as  provided  in  the  preceding  section,  "and 
any  number  of  persons  may  become  the  purchasers  of  such  road,  road-beds,  rights 
of  way,  property  and  franchises,  as  provided  herein,  either  directh'  at  such  judi- 
cial sale  or  by  grant  from  the  purchasers  at  such  sale,"  and  upon  filing  a  copy  of 
the  deed  or  grant  with  the  secretary  of  state,  with  articles  executed  in  accordance 
with  sections  3336  and  3237  above,  they  and  their  associates,  not  less  than  five  in 
number,  shall  become  a  corporation,  with  authority  to  provide  for  the  purchase 
price  of  the  railroad  and  other  property  "  by  the  issue  of  its  capital  stock,  pre- 
ferred or  common,  and  bonds  secured  by  mortgage  or  otherwise,"  bearing  not 
more  than  seven  per  cent,  interest  per  annum ;  "  and  stock  and  bonds  heretofore 
or  hereafter  issued  as  such  purchase  price,  in  whatever  amounts  the  incorporators, 
in  good  faith,  may  have  agreed  on,  shall  be  valid  and  taken  as  fully  paid  for  by 
the  transfer  to  said  corporation  of  such  railroad  and  property,  and  also,  by  such 
issue  of  stock  or  bonds,  to  raise  the  necessary  means  suitable  to  improve  such  rail- 
I'oad  property  and  equipment  for  the  uses  and  purposes  for  which  it  is  employed ;  " 
and  the  corporation  shall  be  subject  to  the  general  laws  of  the  state.  §  3426  (b), 
Am'd  Laws  1890,  p.  370. 

There  is  a  railroad  commissioner,  to  whom  reports  must  be  made,  annually, 
after  a  form  to  be  furnished  the  company.  §§  351,  252.  Copies  of  all  leases,  con- 
tracts and  agreements  with  any  corporation  doing  business  upon  or  in  connec- 
tion with  a  railroad  shall  be  furnished  the  commission  on  request.  §  256.  A  list 
of  the  officers  and  directors  shall  be  sent  to  the  commissioner  within  thirty  days 
after  an  election.    §  260. 

Any  company  that  is  a  common  carrier  may  lease  and  operate  any  line  of  rail- 
way "  and  its  appendages,"  either  before  or  after  its  completion,  owned  by  a  mu- 
nicipal corporation  of  the  state,  and  any  railway  connected  therewith,  lying 
without  the  state,  "  and  such  portion  of  any  railway  within  this  state  as  rnay  be 
necessary  for  the  convenient  dispatch  of  its  business ; "  and  may  construct  and 
equip  any  railway  and  its  appendages  which  it  is  authorized  to  lease,  g  8838. 
Any  corporation  may  subscribe  for  stock  in  such  company,  g  3839.  A  railroad 
corporation  may  take  not  exceeding  one-third  of  the  stock  of  an  elevator  com- 
pany whose  grain  it  carries.    §  3843. 
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As  to  street  railroads,  see  Laws  1892,  p.  406. 

Foreign  corporations. —  No  foreign  corporation,  other  than  banking  and  in- 
surance companies,  shall  do  business  in  the  state  without  a  certificate  from  the 
secretary  of  state  that  it  has  complied  with  all  the  requirements  of  law  in  refer- 
ence to  such  corporation,  and  that  the  business  to  be  done  in  the  state  is  such  as 
may  be  lawfulfy  carried  on  by  a  domestic  corporation,  or  if  more  than  one  kind 
of  business  is  to  be  conducted,  such  as  may  be  carried  on  by  two  or  more  do- 
mestic corporations  formed  for  such  kinds  of  business  exclusively.  If  business  is 
done  without  such  certificate,  the  corporation  cannot  maintain  an  action  upon 
any  contract  made  in  the  state  until  it  shall  have  procured  a  certificate.  Before 
granting  the  certificate,  the  secretary  of  state  shall  require  a  sworn  copy  of  the 
charter  to  be  filed  in  his  office,  together  with  a  statemen  t  setting  forth  the  amount 
of  the  capital  stock,  the  business  to  be  done,  the  principal  place  of  business  m  the 
state,  and  designating  an  agent  upon  whom  process  may  be  served.  For  issuing 
the  said  certiBcate,  the  corporation  shall  pay  the  secretary  of  state  the  following 
fees,  according  to  the  amount  of  capital  stock :  For  one  hundred  thousand  dollars 
or  less,  $15 ;  for  more  than  one  hundred  thousand  and  not  exceeding  three  hun- 
dred thousand  dollars,  $30;  for  from  three  hundred  thousand  to  five  hundred 
thousand  dollars,  $85;  for  from  five  hundred  thousand  to  one  million  dollars,  $30  ; 
for  one  million  dollars  or  more,'  $50.    Laws  1893,  p.  261. 

Taxation. —  The  capital  stock  and  shares  of  stock  are  taxed  as  personalty. 
§  3730.  Manufacturers  shall  list  all  articles  used  in  manufacturing  or  repairing, 
and  all  manufactured  articles  and  all  implements.  §  2743.  Investments  in  stocks 
or  bonds  shall  be  assessed  at  their  actual  money  value,  g  2739.  All  corporations, 
domestic  or  foreign,  unless  specially  taxed,  shall  list  all  personalty,  "  which  shall 
be  held  to  include  all  such  real  estate  as  is  necessary  to  the  daily  operations  of  the 
company,"  a^  the  actual  money  value  thereof.  The  returns  shall  be  made  to  the 
county  auditois.  The  value  of  all  movable  property  shall  be  added  to  the  fixed 
property  and  real  estate,  and  apportioned,  pro  rata,  to  the  cities,  town,  townships, 
etc.,  and  property  so  listed  shall  be  subject  to  the  taxes  paid  on  other  like  prop- 
erty. §  2744.  Stock  and  bonds  are  taxed.  "  but  no  person  shall  be  required  to 
list  for  taxation  any  share  or  shares  of  the  capital  stock  of  any  company  the  cap- 
ital stock  of  which  is  taxed  in  the  name  of  such  company."  §  3746.  Insurance 
companies  pay  two  and  a  half  per  cent,  on  their  gross  receipts,  but  no  foreign 
company  shall  pay  less  taxes  than  are  imposed  upon  companies  of  Ohio  by  the 
state  in  which  such  company  was  formed.    §  2745. 

Railroad  personalty,  for  purposes  of  taxation,  includes  the  "road-bed,  water 
and  wood  stations,  and  such  other  realty  as  is  necessary  to  the  daily  running  oper- 
ations of  the  road,  moneys  and  credits  of  such  company,"  at  the  actual  money 
value  thereof ;  also  all  locomotives  and  cars  hired  by  the  company,  or  run  on  its 
road  by  other  companies.  But  such  rolling-stock  may  be  returned  separately. 
The  value  of  all  such  property  shall  be  apportioned  among  the  counties  according 
to  the  amount  of  such  property  situate  therein  respectively,  and  the  rolling-stock, 
main  track,  road-bed,  supplies,  moneys  and  credits  shall  be  apportioned  according 
to  the  length  of  the  road  in  each  county.  If  a  railroad  is  partly  in  another  state, 
it  is  taxed  In  proportion  to  the  length  of  the  road  in  the  state.  §g  3770-2776. 
When  part  of  a  consolidated  road  i^ without  the  state,  the  portion  in  the  state, 
"  and  all  its  real  and  personal  property,"  shall  be  listed  and  taxed  in  the  same 
manner  as  the  road  and  property  of  other  railroad  companies  of  the  state,  and 
the  company  shall  pay  a  tax  on  rolling-stock  in  proportion  to  the  length  of  the 
road  in  the  state.  §  3387.  Express,  telegraph  and  telephone  companies  must  make 
annual  reports  to  the  state  board,  containing  a  statement  in  detail  of  all  the  real 
and  personal  property  and  where  located,  together  with  a  statement  of  the  par 
and  market  value  of  all  their  capital  stock ;  and  telegraph  and  telephone  compa- 
nies shall  also  report  the  number  of  miles  of  line  operated  within  and  without  the 
state.    In  determining  the  value  of  the  taxable  property  of  such  companies,  the 
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board  shall  "be  guided  by  the  value  of  said  property  as  determined  by  the  value 
of  the  entire  capital  stock  of  said  companies,"  and  such  other  rules  as  may  enable 
it  to  determine  the  true  money  value  of  all  the  corporate  property  in  the  state. 
Express  companies  must  also  report  their  gross  receipts  in  the  state  during  the 
year.  Any  officer  or  agent  refusing  to  give  proper  information  rr»y  be  confined 
in  jail  for  thirty  days  and  be  fined  $500.  The  value  thus  determined  of  telegraph 
and  telephone  property  shall  be  apportioned  to  the  several  counties  and  tax  dis- 
tricts in  proportion  to  the  amount  of  the  property  in  such  districts  respectively, 
and  taxed  at  the  same  rate  as  other  real  and  personal  property. .  The  value  of  ex- 
press property  shall  thus  be  apportioned  in  the  proportion  which  the  gross  re- 
ceipts in  such  district  bear  to  the  entire  gross  receipts  in  the  state,  and  be  taxed 
like  otlier  real  and  personal  property.  The  value  of  real  estate  on  which  taxes  are 
paid  shall  be  deducted  by  the  board  from  the  value  of  the  whole  property,  before 
the  apportionment  is  made.    §§  2777-3780,  Am'd  Laws  1893.  p.  330. 

Foreign  insurance  companies  must  report  their  gross  premium  receipts  in  the 
state,  which  shall  be  the  basis  of  taxation,  and  be  subject  to  the  local  rates  for 
other  personal  property.  But  the  state  shall  collect  an  additional  tax  which, 
added  to  the  tax  paid  the  county  treasurer,  shall  amount  to  two  and  a  half  per 
cent,  of  the  gross  premium  receipts,  f;  2745,  Am'd  Laws  1893,  p.  201.  For  filing 
the  articles  of  incorporation  of  any  corporation,  the  secretary  of  state  shall  receive 
from  the  corporation  f  10,  where  the  capital  stock  is  not  more  than  $10,000,  but 
shall  receive  one-tenth  of  one  per  cent,  upon  tlie  authorized  capital,  if  the  same  ia 
more  than  |10,000.  Small  fees  are  cliaiged  for  filing  consolidation  agreements, 
certificates  o^  increase  or  reduction  of  capital  stock,  etc.,  etc.     §  148  (a). 

§967.  OREGON:'  Constitutional  provisions. — "  The  legislatui-e  shall  not 
have  the  power  to  establish  or  incorporate  any  bank  or  banking  company,  or 
moneyed  institution  whatever ;  nor  shall  any  bank  of  issue  exist?  in  the  state. 
Art.  XI,  g  1.  Corporations  shall  be  formed  under  general  laws  only,  and  all  such 
laws  may  be  changed  or  repealed,  but  not  .so  as  to  injure  or  destroy  any  vested  cor- 
porate rights.  Id.,  g  2.  The  stockholders  of  all  corporations  shall  be  liable  for  the 
corporate  indebtedness  only  to  the  extent  of  their  unpaid  subscriptions.  Id,,  §  3. 
The  state  shall  not  be  interested  in  the  stock  of  any  corporation.  Id.,  §  6.  The 
state  shall  never  assume  the  debts  of  any  corporation  unless  contracted  to  repel 
invasion,  suppress  insurrection,  or  defend  the  state  in  time  of  war.  Id.,  §  8.  No 
county,  city,  town,  or  other  municipality,  shall  hold  stock  in  any  corporation,  "or 
raise  money  for,  or  loan  its  credit  to,  or  in  aid  of,"  any  corporation.     Id.,  §  9. 

Miscellaneous  corporations. —  Any  three  or  more  may  incorporate  for  any 
lawful  business.  Compiled  Laws  1887,  §  3217.  The  incorporators  sliall  make  and 
sign  written  articles  "  in  triplicate,"  one  copy  of  which  must  be  filed  with  the  sec- 
retary of  state  and  a  record  thereof  made  in  his  office.  Another  copy  must  be 
filed  and  recorded  with  the  county  clerk,  and  the  third  copy  shall  be  kept  by  the 
corpoi-ation.  §  3218,  Am'd  Laws  1891,  p.  110.  The  articles  shall  specify  (1)  the 
name  of  the  corporation,  and  its  duration,  "if  limited ; "  (3)  the  purpose  of  the  in- 
corporation ;  (3)  the  location  of  the  principal  office  or  place  of  business ;  (4)  the 
amount  of  capital  stock,  and  the  amount  of  each  share;  (.5)  if  incorporated  for 
railroad,  etc.,  or  navigation  purposes,  the  termini  of  the  route.  §  8330.  The  cor- 
poration becomes  a  body  corporate  upon  tiling  and  recording  the  articles  as  pro- 
vided in  section  3318.  The  corporation  may  purchase  and  dispose  of  such  real  and 
personal  property  as  may  be  necessary  and  convenient  for  its  corporate  purposes, 
and  may  take  and  dispose  of  any  realty  or  personalty  donated  by  the  United  States, 
or  any  state,  or  by  any  municipality,  corporation,  person  or  firm,  for  the  purpose 
of  aiding  in  the  objects  of  the  corporation.  §  3231.  The  corporation  may  appoint 
subordinate  officers  and  prescribe  their  duties  and  compensation.  Id.  Tlie  by- 
laws may  provide  for  the  sale  of  delinquent  stock  without  execution  or  judgment, 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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provided  a  thirty  days'  notice  be  given  by  publication.  Id.  If  the  purpose  of  in- 
corporating is  "  in  whole  or  in  part  to  construct,  or  ponstruct  and  operate,  a  rail- 
road," the  corporation  shall  have  power  "to  lease  any  part  or  all  its  road  to  any 
other  company  incorporated  for  the  purpose  of  maintaining  and  operating  a  rail- 
road, and  to  lease  or  purchase,  maintain  and  operate  any  part  or  all  of  any  other 
railroad  constructed  by  any  other  company  upon  such  terms  and  conditions  as 
may  be  agreed  upon  between  said  companies  respectively."  Any  two  companies 
whose  lines  connect  "  may  perfect  any  arrangement  for  their  common  benefit  to 
assist  and  promote  the  object  for  which  they  were  created."  Id.  Any  portion 
of  the  corporators  designated  by  a  majority  of  the  whole  number  may  open  sub- 
scription books,  and  as  soon  as  one-half  the  stock  is  subscribed  directors  may  be 
elected  by  the  stockholders,  at  a  meeting  to  be  called  by  a  notice  to  the  subscribers. 
There  shall  be  at  least  three  directors.  §§  3333,  3336.  The  corporators  present  at 
the  first  election  shall  appoint  the  time  and  place  of  the  first  directors'  meeting. 
Bach  share  has  one  vote,  but,  after  the  first  meeting,  no  share  upon  which  any 
instalment  is  due  and  unpaid  shall  be  voted.  §  8328.  Directors  must  be  stock- 
holders and  residents  of  the  state,  and  must  take  an  oath ;  but  corporations  "  in- 
corporated for  the  purpose  of  constructing  railroads,  or  military  wagon  roads, 
canals  or  flumes,  or  carrying  on  mining  enterprises,  within  or  without  the  state, 
or  publishing  newspapers,  or  conducting  institutions  of  learning,  or  for  the  pur- 
pose of  conducting  any  manufacturing  business,  may  permit  a  minority  of  the 
board  of  directors  to  reside  out  of  this  state."  §  8324,  Ara'd  Laws  1893,  p.  62.  The 
directors  elect  a  president  from  their  number  and  appoint  a  secretary.  §  3335. 
Less  than  a  majority  may  constitute  a  quorum  at  all  regular  or  stated  meetings 
authorized  by  the  by-laws,  whenever  either  the  directors  or  the  corporators  shall 
have  filed  with  the  secretary  of  state  and  the  county  Clerk  a  written  statement  of 
the  number  that  shall  constitute  a  quorum.  §  3337.  Insurance  companies  may 
designate  in  their  articles  "  what  amount  of  per  centum  of  the  capital  stock  "  shall 
be  required  to  be  paid  in  before  commencing  business.  Id.  A  stock-book  must 
be  kept  so  as  to  show  the  original  subscribers,  their  shares,  the  amount  paid,  and 
the  amount  due  thereon,  and  all  transfers.  This  book,  or  a  certified  copy  thereof, 
as  well  as  all  other  books  of  the  company,  must  be  open  to  the  inspection  of  any 
interested  person.  §  3338.  All  stock  is  deemed  personalty,  and  as  such  is  subject 
to  attachment,  execution,  levy  and  sale.  In  case  of  such  sale  the  corporation 
must  make  the  proper  transfers.  §  3339.  All  sales  transfer  to  the  purchaser  all 
the  rights  of  the  original  holder,  or  of  the  seller,  and  subject  the  transferee  to  the 
payment  of  unpaid  subscriptions.  But,  if  the  sale  be  voluntary,  the  seller  is  still 
liable  to  existing  creditors  for  such  unpaid  balance,  unless  the  same  be  paid  by 
the  purchaser.  §  8330.  If  the  directors  declare  a  dividend  while  the  company  is 
insolvent,  or  which  makes  it  insolvent,  or  which  diminishes  the  amount  of  capital, 
they  shall  be  "  jointly  and  severally  liable  for  the  debts  of  the  corporation  then 
existing  or  incurred  while  they  remain  in  office."  If  they  shall,  by  official  act, 
fraudulently  induce  any  person  to  become  a  creditor  of  the  corporation,  they  shall 
be  liable  in  like  manner  for  any  loss  such  person  may  sustain.  "But  if  any  di- 
rector who  voted  against  such  dividend  or  such  fraudulent  act  or  conduct,  if 
present,  or  who  thereafter,  as  soon  as  the  same  came  to  his  knowledge,  filed  his 
objections  thereto,  shall  be  exempt  from  such  liability."  §  3231.  The  corporate 
powers  shall  cease  for  failure  to  organize  within  one  year,  or  for  non-user  for  any 
period  of  six  months  after  commencing  business.  §  3333.  Corporations  that  ex- 
pire by  limitation,  or  are  voluntarily  dissolved,  or  are  annulled  for  any  cause,  are 
continued  bodies  corporate  for  five  yeai-s  thereafter  for  the  purpose  of  winding  up 
their  business.  §  3383.  Any  corporation  may,  at  a  meeting  called  for  the  purpose, 
by  a  vote  of  the  majority  of  all  the  stock,  increase  or  diminish  the  capital,  or  the 
amount  of  the  shares  thereof,  or  authorize  a  dissolution.  §  3335.  Any  navigation 
company  may  build  a  railway,  or  other  road,  to  facilitate  its  transportation  busi- 
ness across  any  "  portage  "  on  the  line  of  navigation,  occasioned  by  any  obstruc- 
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tion  in  the  stream  or  other  water.  §  3236.  The  stockholders  may,  by  a  majority 
Tote  of  the  stock,  change  the  general  place  of  business.  §  3337.  The  directors- 
may  file  supplementary  articles,  when  a  three-fourths  vote  of  all  the  subscribed 
stock  shall  so  determine,  to  change  the  corporate  name,  or  to  engage  in  any  busi- 
ness cognate  or  germane  to  the  original  purposes,  or,  when  authorized  by  a  vote 
of  seven-eighths  of  the  stock,  to  engage  in  any  new  enterprise,  "  or  for  the  purpose 
of  changing  any  part  of  their  road  or  canal  or  either  terminus,  or  both,  when  not 
in  violation  of  law,  or  any  contract  entered  into  by  said  corporation."  The  direct- 
ors shall  publish  a  notice  of  the  filing  of  such  articles.  §  3238,  Am'd  Laws  1893, 
p.  112. 

Railroads. —  Railroads  are  incorpoi-ated  under  the  general  incorpoi'ating  act 
given  above.  §g  3217-20.  There  is  a  state  board  of  railroad  commissioners  with 
large  powers.  Ch.  78,  Am'd  Laws  1889,  p.  22.  The  commission  has  the  right  to  ex- 
amine any  books,  papers  or  vouchers  of  any  railroad  company,  and  to  examine  under 
oath  any  oflBcers  or  agents.  §  4012.  Every  railroad  corporation  shall,  on  request, 
furnish  the  board  any  information  regarding  the  condition  and  management  of 
the  road,  and  especially  "  copies  of  all  leases,  contracts  and  agreements  for  trans- 
portation with  express  companies,  firms,  individuals  or  otherwise  to  which  it  is  a 
party ;  "  also  as  to  the  freight  and  passenger  rates  upon  "  its  road  and  other  roads 
with  which  its  business  is  connected."  §  4020.  The  company  is  required  to  make 
an  annual  statement  to  the  secretary  of  state  according  to  a  form  approved  by  the 
board.  §§  4021,  4026.  For  failure  to  comply  with  any  of  the  above-named  provis- 
ions the  corporation  shall  forfeit  to  the  state  for  every  offense  not  less  than  $100 
nor  more  than  $500.  §  4023.  For  wilful  neglect  to  furnish  the  annual  report  the 
company  shall  forfeit  not  less  than  $5,000  nor  more  than  $10,000.  §  4027.  Any 
person  who  purposely  makes  a  false  return,  or  verifies  the  same  to  be  correct 
knowing  it  to  be  false,  shall,  upon  conviction,  be  fined  from  $5,000  to  $10,000,  or 
be  imprisoned  from  two  to  five  years.  §  4028.  Discrimination  in  rates  is  declared 
unlawful,  and  rates  must  be  reasonable.  §  4039.  The  maximum  passenger  rate  is 
fixed  at  four  cents  per  mile.  Id.  Rebates,  or  other  advantages,  are  forbidden.  But 
this  article  does  not  apply  to  goods  intended  to  be  shipped  to  points  outside  of  th& 
state.  §  4030.  All  combinations  to  prevent  the  continuous  carriage  of  property  are 
unlawful.  Also  all  manner  of  pooling.  §  4031.  A  greater  charge  for  a  shorter 
than  a  longer  distance  is  prohibited.  §  4032.  Exhaustive  schedules  of  rates  and 
charges  must  be  posted.  §  4033.  Any  person  who  violates  the  provisions  of  this 
act  shall  pay  to  the  injured  person  three  times  the  damage  sustained,  and,  if  the 
violation  was  wilful,  shall  pay  the  costs  of  the  suit.  §  4035.  Any  officer  or  agent 
of  a  corporation  who  shall  wilfully  violate  any  provision  of  this  act  shall  be  fined 
not  less  than  $1,000.  §  4036.  If  any  warehouse  shall  be  built  within  one  hundred 
and  fifty  feet  of  a  main  track,  with  side-track  graded  and  ties  laid,  without  ex- 
pense to  the  railroad  company,  and  at  least  three  hundred  tons  of  freight  are  stored 
in  said  warehouse  ready  for  transportation,  then  the  railroad  company  shall  lay 
down  the  track,  with  the  necessary  connections  and  switches,  and  shall  furnish 
railable  cars  for  removing  the  freight  g  4038.  The  refusal  of  the  railroad  com- 
pany to  comply  with  the  provisions  of  the  preceding  section  entitles  the  injured 
party  to  recover  against  such  company  a  penalty  of  $300  for  each  week  of  such 
neglect  or  refusal.  §  4039.  "  In  any  contract  of  or  for  the  sale  of  railroad  equip- 
ment or  rolling  stock,  it  shall  be  lawful  to  agree  that  the  title  to  the  property  sold 
or  Contracted  to  be  sold,  although  deliverable  immediately,  or  at  any  time  or  times 
subsequently,  shall  not  vest  m  the  purchaser  until  the  purchase  price  shall  be  fully 
paid,  or  that  the  seller  shall  have  and  retain  a  lien  thereon  for  the  unpaid  pur- 
chase-money. And  in  any  contract  of  or  for  the  leasing  of  such  property,  it  shall  be 
lawful  to  stipulate  for  a  conditional  sale  thereof  at  the  termination  of  such  lease, 
and  that  the  rentals  received  may,  as  paid,  be  applied  and  treated  as  purchase- 
money,  and  that  the  title  to  the  property  shall  not  vest  in  the  lessee  or  vendee 
until  the  purchase  price  shall  be  paid  in  full,  notwithstanding  delivery  to  and  pos- 
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session  by  such  lessee  or  vendee."  But  no  such  contract  shall  be  valid  as  against 
any  subsequent  judgment  creditor,  or  any  subsequent  bona  fide  purchaser  for 
value  without  notice,  unless  the  same  shall  be  evidenced  by  a  duly  acknowledged 
instrument  filed  for  record  with  the  county  clerk,  and  unless  each  engine  or  car 
so  sold  or  leased  "shall  have  the  name  of  the  vendor  or  lessor  plainly  marked 
on  each  side  thereof,  followed  by  the  words  'owner'  or  'lessor.'"  §  4043.  Such 
contracts  shall  be  recorded  with  the  county  clerk.  §  4043.  Any  railroad  corpo- 
ration may  "cross,  intersect,  join  and  unite  its  railway  "  with  any  other  railway 
at  any  point  on  its  route,  "and  upon  the  grounds  of  such  other  railway  corpora- 
tion," with  the  necessary  sidings,  etc.,  "  and  may  appropriate  the  right  to  make 
such  crossing ; "  "  and  every  railway  which  is  or  may  be  intersected  by  any  new 
railway  may  unite  with  the  owners  of  such  new  railway  in  forming  such  inter- 
section and  connection,  and  grant  the  facilities  aforesaid."  §  3340.  If  a  railway 
company  finds  it  necessary  or  convenient  to  use  any  part  of  a  public  road  or 
street,  an  agreement  may  be  made  with  the  county  clerk,  unless  such  street  or 
road  be  within  the  limits  of  a  municipal  corporation,  when  the  agreement  shall 
be  made  with  the  local  authorities.  If  an  agreement  cannot  be  reached,  the  coi-- 
poration  may  appropriate  such  road  or  street.  §§  3343,  3243.  A  railway  company 
must  charge  reasonable  rates,  or  such  as  the  legislature  may  prescribe.  §  8354. 
Any  railroad  company  "  may  execute  mortgages,  deeds  of  trust  or  obligations " 
whereby  its  "road-bed,  rolling  stock,  right  of  way,  depots,  lands,  franchises  and 
other  property  situated  and  being  in  more  than  one  county  in  this  state  may  be 
included  in  the  same  mortgage  or  deed  of  trust  or  obligation."  §  3757,  Am'd 
Laws  1889,  p.  39.  A  right  of  way  is  granted  for  any  proposed  railway  through 
any  state  lands,  and  lands  for  depots,  etc.,  not  exceeding  ten  acres  m  one  place, 
for  one  dollar  per  acre.  Laws  1891,  p.  179.  An  act  of  February  20, 1891,  mcreases 
the  powers  and  further  defines  the  duties  of  the  commissioners.  Laws  1891,  p.  133. 
Every  railroad  corporation  shall  furnish  the  board  with  a  schedule  of  rates,  and 
the  commissioners  shall  revise  such  schedule  so  that  no  discrimmation  shall  be 
made  therein,  and^so  that  the  charges  therein  set  forth  shall  be  just  and  reason- 
able. The  board  may  increase  or  reduce  rates.  Id.,  §  1.  If  a  company  charges  a 
greater  rate  than  that  allowed  by  the  commission,  the  board  may  bring  suit  m 
equity  to  compel  a  compliance  with  their  orders,  and  the  court  shall  have  power 
to  determine  whether  the  tariff  shall  be  enforced.  §  3.  Any  person  aggrieved 
may  petition  the  commissioners  for  a  redress  of  their  wrongs.  §  3.  If  the  com- 
pany refuses  to  comply  with  the  findings  and  recommendations  of  the  commis- 
sion upon  inquiry  into  the  causes  of  any  such  complaint,  the  board  must  bring 
suit  against  the  company.  §  6.  The  board  shall  have  the  general  supervision  of 
all  the  I'oads  in  the  state.    §  7. 

Foreign  corporations. — ■  No  foreign  corporation  shall  do  any  fire  or  marine 
insurance,  brokerage  or  express  business  within  the  state  until  a  deposit  of  |50,000 
has  been  made.  §§  3373,  3568,  and  Laws  1889,  p.  64.  Any  person  acting  as  agent 
for  such  corporation  before  dompliance  has  been  made  with  the  preceding  section 
shall  be  punished  by  a  fine  of  not  more  than  '$1,000,  or  by  inprisonment  for  not 
more  than  one  year,  or  by  both.  §  1988.  An  insurance  company  not  incorpo- 
rated in  the  United  States  must  also  have  deposited  in  some  state  $300,000  in  gold 
in  excess  of  its  liabilities.  §  3575.  Such  companies  must  give  a  six  months'  pub- 
lished notice  of  any  intention  to  cease  business  before  the  deposit  can  be  with- 
drawn. §  3373.  A  foreign  corporation,  before  transacting  business  in  the  state, 
must  duly  execute  and  acknowledge  a  power  of  attorney,  and  have  the  same  re- 
corded with  the  county  clerk  of  each  county  where  the  company  has  a  resident 
agent.  §  3376.  Such  power  of  attorney  shall  appoint  some  resident  citizen  as 
attorney  for  the  company,  who  shall  be  an  authorized  agent  upon  whom  process 
may  be  served,  g  3277.  Any  surety  company  with  a  paid-up  capital  of  |500,000, 
incorporated  in  the  United  States,  may  do  business  in  the  state  by  complying  with 
the  provisions  of  this  act,  and  not  otherwise,     g  3379.     Such  company  must  ap- 
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point  the  secretary  of  state  its  attorney,  upon  whom  any  process  may  be  served. 
§  8380.  The  owners  of  vessels  propelled  wholly  or  partly  by  steam,  navigating 
the  waters  of  the  state,  are  a  foreign  corporation  within  the  meaning  of  this  chap- 
ter, and  the  resident  agent  is  the  attorney  of.  such  company.  Such  agent  shall 
pay  to  the  county  treasurer  a  license  fee  of  $35  quarterly.  §  3885.  Any  person 
who  shall  act  as  agent  for  a  steamboat  company  in  violation  of  the  preceding  sec- 
tion shall  pay  to  the  state  |100.  §  3288.  Foreign  insurance  companies  shall  pay 
to  the  state  $100  annually.  §3290.  The  state  treasurer  shall  receive  one-eighth 
per  cent,  per  annum  on  all  deposits  required  by  this  chapter.  §  3291.  The  secre- 
tary of  state  shall  receive  |25  "  for  recording  each  certificate  of  deposit  and  issu- 
ing such  certificate  to  depositors ;  "  and  $10  for  issuing  any  license  to  life  insurance 
agents  or  solicitors.  §3292.  All  foreign  railroad  corporations  shall,  "on  compli- 
ance with  the  laws  of  this  state  for  the  regulation  of  foreign  corporations  trans- 
acting business  therein,"  have  the  same  "rights,  powers  and  privileges  in  the 
exercise  of  the  rights  of  eminent  domain,  collection  of  tolls,  and  other  preroga- 
tive functions,  and  in  the  control,  management  and  disposition  of  their  business, 
franchises  and  property,"  as  are  possessed  by  domestic  corporations  organized 
under  general  laws,  provided  that,  in  case  of  the  leasing  of  a  domestic  line  by  a 
foreign  corporation,  such  foreign  corporation  shall  execute  an  agreement  with 
the  state  to  the  effect  that  all  suits  or  actions  by  and  between  the  lessor  and  citi- 
zens of  Oregon  during  the  continuation  of  the  lease  shall  be  prosecuted  and  de- 
fended to  a  final  determination  in  the  courts  of  the  state,  unless  such  suit  or  ac- 
tion shall  be  commenced  in,  or  removed  to,  the  federal  courts  by  a  citizen  of  the 
state.  Upon  the  failure  of  the  corporation  to  comply  with  the  terms  of  the  agree- 
ment, its  lease  shall  determine  and  be  rendered  null  and  void  at  the  option  of  the 
legislature.  The  state  reserves  the  right  to  prescribe  the  rates  on  such  leased  lines, 
and  to  make  proper  police  regulations  for  the  government  of  such  road.  §  3293. 
This  act  shall  be  construed  to  give  to  foreign  corporations  complying  with  its  pro- 
visions the  same,  and  no  greatei',  powers  and  rights  than  are  possessed  by  domestic 
corporations  organized  under  general  laws.     §  8294. 

Taxation. —  The  personal  property  of  all  private  corporations  is  liable  to  as- 
sessment and  taxation  "  unless  otherwise  specially  provided,"  and  shall  be  assessed 
in  the  name  of  the  corporation  in  the  county  where  the  principal  office  is  located. 
But  the  water-craft  of  navigation  or  railroad  companies  is  assessed  at  the  home 
port,  and  the  rolling  stock  of  a  railway  is  assessed  where  the  principal  terminus  or 
depot  is,  provided  that  if  any  terminus  or  depot  shall  be  in  the  county  in  which 
the  principal  office  is  located  the  rolling  stock  shall  be  taxed  in  that  county.  The 
personal  property  of  any  corporation  may  be  sold  for  taxes.  §  2744  Personal 
property  subject  to  taxation  includes  all  "  stooks  or  shares  in  all  incorporated 
companies,  and  such  portion  of  the  capital  of  incorporated  companies  liable  to 
taxation  on  their  capital  as  shall  not  be  invested  in  real  estate."  §  2731.  Stock 
in  any  corporation  which  is  taxed  on  its  capital  shall  not  be  taxed  to  the  owner  or 
holder  thereof.  §  2750.  The  real  estate  of  corporations  is  taxed  in  the  county 
where  it  lies,  like  that  of  individuals.  §  2739.  All  personal  property  shall  be 
taxed  upon  its  true  cash  value.  §  2758.  Railroad  companies  must  have  a  prin- 
cipal office  within  the  state.  §  2745.  Such  rolling  stock  as  may  be  subject  to  tax- 
ation within  the  state  shall  be  apportioned  out  between  the  several  counties 
through  which  the  road  runs,  and  the  secretary  or  managing  agent  of  the  corpo- 
ration shall  make  an  annual  statement  to  the  several  county  clerks  of  the  whole 
number  of  miles  of  track  within  the  state  with  a  particular  description  of  all  the 
rolling  stock  used  thereon.  §  2746.  "  The  total  amount  of  such  rolUng  stock  of 
roads  operated  wholly  within  the  state,  and  of  roads  which  are  operated  also  be- 
yond the  limits  of  the  state,  an  amount  proportioned  to  the  number  of  miles  of 
road  within  the  state,  shall  be  subject  to  assessment  and  taxation  within  this 
state."  Taxes  on  such  rolling  stock  shall  be  collected  in  each  tax  district  for  the 
same  purposes  for  which  other  property  is  taxed.    §  2747.    Any  secretary  or  man- 
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ager  who  shall  make  a  false  statement  respecting  such  rolling  stcck  shall  be 
deemed  guilty  of  perjury,  and  for  failure  to  make  the  required  statement  he  shall 
pay  a  penalty  of  |50.  g§  2748,  3749.  "  A  debt  secured  by  land  or  real  property 
situated  in  no  more  than  bne  county  in  this  state  shall  for  the  purposes  of  taxation 
be  deemed  and  considered  as  indebtedness  within  this  state."  §  3753.  "  Any  cor- 
poration owning  or  operating  a  railroad  within  this  state  may  execute  mortgages, 
deeds  of  trust  or  obligations  whereby  its  road-bed,  rolling  stock,  right  of  way, 
depots,  lands,  franchises  and  ]f)roperty  situate  and  being  in  more  than  one  county 
in  this  state  through  which  the  said  railroad  passes,  may  be  included  in  the  same 
mortgage,  deed  of  trust  or  obligation.  And  the  provisions  of  this  act  declaring 
void  all  mortgages,  deeds  of  trust,  contracts  or  other  obligations  whereby  land 
situated  in  more  than  one  county  in  this  state  is  made  security  for  the  payment 
of  a  debt  shall  not  apply  to  mortgages  or  deeds  of  trust  hereafter  executed  by  the 
corporations  mentioned  in  this  section  for  the  purpose  aforesaid."  §  3757.  All 
shares  of  stock  of  banks  located  within  the  state  shall  be  taxed  at  their  value  to 
the  owners  thereof  where  they  reside.  All  shares  of  non-residents  shall  be  taxed 
to  such  persons  where  the  bank  is  located,  and  such  tax  shall  be  a  lien  upon  the 
shares.  §  2734.  The  cashier  of  every  bank  in  the  state  shall  send  to  the  assess- 
ors of  the  counties  in  which  shareholders  reside,  the  names  of  all  the  shareholders, 
the  number  of  shares  held  by  each,  and  the  par  value  of  a  share,  and  to  the  as- 
sessors of  the  county  where  the  bank  is  located  a  list  of  the  non-resident  stock- 
holders, the  number  of  their  shares  and  the  par  value  thereof ;  also  to  any  assessor 
requesting  the  same,  a  like  list  of  resident  and  non-resident  stockholders.  §g  8764, 
2765,2766.  The  proper  ofScer  of  a  bank  or  express  company  must  furnish  the 
assessors,  upon  request,  a  sworn  statement  of  deposits  of  money  or  valuables,  and 
for  refusal  so  to  do  such  officer  shall  be  fined  $500.  §g  2767,  1998.  The  fee  of  the 
secretary  of  state  for  filing  articles  of  incorporation  is  |2.50.    §  3337. 

§  968.  PENNSYLVANIA:  1  Constitutional  provisions.— No  local  or 
special  law  shall  be  passed  creating  corporations,  or  amending,  renewing  or  extend- 
ing the  charters  thereof ;  gi-antiug  to  any  corporation  or  individual  any  special  or 
exclusive  privilege  or  immunitj'',  or  the  riglic  to  lay  down  a  railroad  track ;  nor 
exempting  property  from  taxation.  But  companies  may  be  formed  by  special  act 
for  bridging  boundary  streams.  Constitution  of  1874,  art.  Ill,  §  7.  The  legislature 
shall  not  delegate  to  any  pi'ivate  corporation  any  power  "  to  make,  supervise  or 
interfere  with  "  any  municipal  improvement.  Id.,  §  30.  The  legislature  shall  not 
authorize  guardians,  executors,  trustees,  etc.,  to  invest  trust  funds  ia  the  bonds  or 
stocks  of  private  corporations.  Id.,  §  32.  "The  power  to  tax  corporations  and 
corporate  property  shall  not  be  surrendered  or  suspended  by  any  contract  or  grant 
to  which  the  state  shall  be  a  party."  Art.  12,  §  3.  The  credit  of  the  state  shall 
not  be  pledged  or  loaned  to  any  individual  or  corporation ;  nor  shall  the  state  be- 
coQiea  stockholder  in  any  corporation.  Id.,  §  6.  The  legislature  shall  not  au- 
thorize any  political  division  of  the  state  to  become  a  stockholder  in,  or  obtain  or 
appropriate  money  for,  or  loan  its  credit  to,  any  corporation  or  individual.  Id.,  §  7. 
The  right  of  eminent  domain  shall  always  be  construed  to  allow  the  appropriation 
of  the  property  of  corporations  the  same  as  that  of  individuals.  The  police  power 
of'the  state  shall  never  be  abridged  so  as  to  permit  corporations  to  infringe  upon 
the  rights  of  individuals  or  the  general  well-being  of  the  state.  Art.  XVI,  g  8. 
In  all  elections  for  directors  or  managers,  eacli  shareholder  maj-  cast  all  his  votes 
for  one  candidate,  or  distribute  them  upon  two  or  more  candidates.  Id.,  §  4. 
Foreign  corporations  shall  not  do  business  within  the  state,  "  without  having  one 
or  more  known  places  of  business,  and  an  authorized  agent  or  agents  in  the  same, 
upon  whom  process  may  be  served."  Id.,  §  5.  "  No  coj-poration  shall  engage  in 
any  business  other  than  that  expressly  authorized  in  its  charter ;  nor  shall  it  take 
or  hold  any  real  estate,  except  such  as  may  be  necessary  and  proper  for  its  legiti- 

"The  acts  of  the  legislature  down  to  and  includins  the  laws  of  1893  are  included  in  this  synopsis. 
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mate  business."  Id.,  §  6.  "No  corporation  shall  issue  stocks  or  bonds  except  for 
money,  labor  done,  or  money  or  property  actually  received ;  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void.  The  stock  and  indebtedness  of  cor- 
porations shall  not  be  increased  except  in  pursuance  of  general  law,  nor  without 
the  consent  of  the  persons  holding  the  larger  amount  in  value  of  the  stock,  first 
obtained,  at  a  meeting  to  be  held,  after  sixty  days'  notice,  given  in  pursuance  of 
law."  Id.,  §  7.  The  legislature  shall  have  the  power  to  alter,  revoke  or  annul  any 
charter  whenever  it  seems  to  be  injurious  to  the  citizens  of  the  state,  but  so  as  to 
do  no  injustice  to  the  "  corporators."  No  law  shall  "  create,  renew  or  extend  the 
charter  of  more  than  one  corporation."  Id.,  §  10.  Telegraph  corporations  shall 
pot  consolidate  with,  own  or  control  a  competing  line.  Id.,  §  12.  Any  corpora- 
tion organized  for  the  purpose  shall  have  the  right  to  construct  and  operate  a  rail- 
road "  between  any  points  within  this  state,  and  to  connect,  at  the  state  line,  with 
railroads  of  other  states."  Every  railroad  company  shall  have  the  right  with  its 
road  "  to  intersect,  connect  with  or  cross  any  other  railroad ;  and  shall  receive 
and  transport  each  the  other's  passengers,  tonnage  and  cars,  loaded  or  empty, 
without  delay  or  discrimination."  Art  XVII,  §  1.  Every  railroad  and  canal  cor- 
poration organized  in  the  state  shall  maintain  an  oflBce  therein,  where  transfers 
shall  be  made,  and  where  stock  books  shall  be  kept  for  the  inspection  of  stock- 
holders or  creditors.  Id.,  §  2.  No  discriminations  shall  be  made  in  rates  or  facili- 
ties. Id.,  §  3.  "  No  railroad,  canal  or  other  corporation,  or  the  lessees,  purchasers 
or  managers  of  any  railroad  or  canal  corporation,  shall  consolidate  the  stock, 
property  or  franchises  of  such  corporation  with,  or  lease  or  purchase  the  works 
or  franchises  of,  or  in  any  way  control,  any  other  railroad  or  canal  corporation,  own- 
ing, or  having  under  its  control,  a  parallel  or  competing  line ;  nor  shall  any  ofiBcer 
of  such  railroad  or  canal  corporation  act  as  an  oflBcer  of  any  other  railroad  or 
canal  corporation,  owning  or  having  the  control  of  a  parallel  or  competing  line; 
and  the  question  whether  railroads  or  canals  are  parallel  or  competing  lines  shall, 
when  demanded  by  the  party  complainant,  be  decided  by  a  jury,  as  in  other  civil 
issues."  Id.,  §  4.  Common  carriers  shall  not  engage  in  mining  or  manufacturing 
articles  for  transportation  over  their  works,  nor  engage  in  any  other  business  than 
that  of  common  carriers.  They  shall  not "  hold  or  acquire  lands,  freehold  or  lease- 
hold, directly  or  indirectly,"  except  such  as  shall  be  necessary^for  carrying  on 
their  business.  But  any  mining  or  manufacturing  company  may  carry  its  prod- 
ucts on  its  own  railroad  or  canal,  not  exceeding  fifty  miles  in  length.  Id.,  §  5. 
"  No  president,  director,  officers,  agent  or  employee  of  any  railroad  or  canal  com- 
pany shall  be  interested,  directly  or  indirectly,  in  the  furnishing  of  material  or 
supplies  to  such  company,  or  in  the  business  of  ti-ansportation  as  a  common  car- 
rier of  freight  or  passengers  over  the  works  owned,  leased,  controlled  or  worked 
by  such  company."  Id.,  §  6.  No  discriminations  shall  be  made  in  favor  of  trans- 
portation companies  or  individuals,  by  means  of  rebates  or  otherwise.  Id.,  §  7. 
Free  passes,  or  passes  at  a  discount,  shall  not  be  granted  to  any  person,  except 
officers  or  employees  of  the  company.  Id.,  §  8.  Street  railways  shall  not  be  con- 
structed without  the  consent  of  the  local  authorities.    Id.,  §  9. 

Miscellaneous  corporations.— Five  or  more,  three  of  whom  must  be  resi- 
dents of  the  state,  may  incorporate  for  various  purposes,  including  any  insurance, 
manufacturing  or  mining  business ;  the  construction  and  maintenance  of  tele- 
graph lines,  ferries,  roads  (except  railroads),  and  bridgap,  and  the  buying  and  sell- 
ing real  estate.  Corporations  may  also  be  organized  hereunder  by  executors  or 
trustees,  acting  under  the  authority  of  a  will,  for  the  purpose  of  winding  up  the 
business  of  the  testator,  whenever  a  charter  could  have  been  obtained  by  the  tes- 
tator. Brightly's  Purdon's  Digest,  p.  335,  g§  1-6;  Am'd  Suppm't  1891,  p.  3462. 
The  charter  shall  set  forth  (1)  the  corporate  name  and  purpose ;  (2)  the  place  of 
business  and  the  time  of  existence ;  (3;  the  names  and  residences  of  the  subscrib- 
ers, and  the  number  of  shares  taken  by  each ;  (4)  the  number  of  directors,  and 
the  names  and  residences  of  those  chosen  for  the  first  year ;  (5)  the  amount  of 
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capital  stock,  and  the  number  and  par  value  of  the  shares.  §  6.  Notice  of  the 
intention  to  apply  for  a  charter  shall  be  published  for  three  weeks  in  a  county 
paper,  stating  briefly  the  character  and  object  of  the  proposed  corporation.  §  7. 
The  certificate  shall  state  that  ten  per  cent,  of  the  capital  stock  has  been  paid  in 
cash  to  the  treasurer,  whose  name  and  residence  must  be  given  therein.  The  cer- 
tificate must  be  submitted  to  the  governor,  who,  if  he  finds  the  same  to  be  correct, 
shall  issue  letters  patent  incorporating  the  subscribers  and  their  associates  and 
successors.  The  certificate  shall  be  recorded  with  the  secretary  of  state  and  the 
county  recorder  of  deeds.  §  9.  The  charter  may  be  perpetual,  or  for  any  length 
of  time,  subject  to  be  repealed  or  annulled.  §  10.  Before  beginning  business, 
the  corporate  name,  the  date  of  incorporation,  the  place  of  business,  tlie  capital 
paid  in,  and  the  names  of  the  president  and  treasurer,  shall  be  registered  with  the 
auditor-general,  under  penalty  for  failure  of  $500.  §  13.  Renewals  of  the  char- 
ters are  provided  for.  §  14.  If  business  is  not  begun  within  two  years  from  the 
date  of  the  letters  patent,  and  one-fourth  of  the  capital  paid  in,  the  charter  may 
be  declared  forfeited  upon  the  application  of  any  citizen.  §  16.  Notice  of  pro- 
posed amendments  shall  be  published  as  above  (j^  7).  §  19.  For  securing  any  amend- 
ment, the  proceedings  are  identical  with  the  methods  of  securing  the  original 
charter.  §  30.  The  by-laws  shall  be  made  by  the  stockholders  at  a  special  meet- 
ing, unless  the  charter  provides  otherwise,  an,d  shall  prescribe  the  "time  and 
place  of  meeting  of  the  corporation,"  the  powers  and  duties  of  the  ofiicials,  and 
other  necessary  or  pertinent  matters.  §  33.  Am'd  Suppm't  1891,  p.  3463.  Any 
ofiicer  may  also  be  a  director.  The  directors  shall  be  chosen  in  the  manner  pre- 
ficribed  by  the  by-laws.  The  number  shall  be  at  least  three.  The  stockholders 
may,  at  a  special  meeting,  determine  the  number  of  directors.  §  33,  Am'd  Id. 
The  by-laws  may  determine  what  number  of  stockholders  shall  attend,  or  what 
amount  of  stock  shall  be  represented  at  any  meeting  to  make  a  quorum.  §  34. 
"  Certificates  or  evidences  of  stock  shall  be  transferable  at  the  pleasure  of  the 
holder,  in  person  or  by  attorney  duly  authorized,  as  the  by-laws  may  prescribe, 
subject,  however,  to  all  payments  due  or  to  become  due  thereon ;  and  the  assignee 
■or  party  to  whom  the  same  shall  have  been  so  transferred  shall  be  a  member  of 
said  corporation,"  with  all  the  privileges  and  subject  to  all  the  liabilities  of  the 
original  holder.  No  stock  shall  be  transferred  while  the  holder  is  indebted  to  the 
company,  without  the  consent  of  the  directors.  §  35.  A  vacancy  in  any  ofiSce 
is  filled  by  the  directors,  g  27.  Every  share  shall  have  one  vote,  and  cumulative 
voting  is  provided  for.  §  38.  Invalid  eleptions  shall  be  set  aside  by  the  court, 
upon  the  petition  of  five  stockholders.  §  36.  For  further  provisions  respecting 
elections,  see  Suppm't  1891,  p.  3464.  The  capital  stock  is  limited  to  $1,000,000,  to 
be  divided  into  shares  of  not  more  than  |100  each.  Subscriptions  shall  be  paid  in 
such  instalments  and  at  such  times  as  the  directors  may  require.  Stock  on  which 
instalments  have  been  due  for  thirty  days  cannot  be  voted.  §  39.  The  stock  of 
such  corporations  is  personal  property.  No  shares  shall  be  transferable  until  all 
previous  calls  are  paid.  No  vote  or  obligation  of  a  stockholder  shall  be  taken  as 
payment  of  any  part  of  the  capital  stock,  and  no  such  corporation  may  use  the  cor- 
porate funds  to  purchase  stock  in  any  other  corporation,  nor  hold  the  same,  except 
as  collateral  security  for  prior  indebtedness.  §  30.  Any  corporation  of  the  state,  or 
elsewhere,  may  take  stock  in  any  corporation  formed  under  this  act  for  the  manu- 
facture of  iron,  steel,  or  any  other  metal,  or  for  the  manufacture  of  any  article  of 
commerce  from  wood  or  metal,  or  both,  or  may  purchase  the  bonds  or  stock  of  such 
company,  or  guaranty  the  payment  of  said  bonds  and  the  interest  thereon,  or  the 
principal  or  interest ;  and  such  manufacturing  company  shall  have  the  same  powers , 
respecting  the  bonds  or  stock  of  any  such  other  corporation.  But  this  provision 
shall  not  be  construed  to  allow  such  manufacturing  company  to  hold  a  majority 
of  the  stock  of  any  railroad  or  other  common  carrier  company.  Suppm't  1887, 
p.  3173.  Any  corporation  formed  under  th.e  general  act  may,  with  the  consent  of 
a  majority  in  interest,  issue  preferred  stock,  upon  which  such  dividends  shall  be 
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paid  out  of  the  net  earnings  as  the  directors  may  prescribe.  §  31.  Any  such  cor- 
poration may  take  such  real  and  personal  estate,  "  mineral  rights,  patent-rights, 
and  other  property,"  as  is  necessary  for  its  business,  and  issue  stock  in  payment 
thereof,  which  shall  be  declared  and  taken  to  be  full-paid ;  and  in  the  charter, 
certificates  and  statements  the  facts  respecting  the  issue  of  such  stock  shall  be 
given.  Fictitious  issue  of  stock  or  indebtedness  in  any  form  shall  be  void.  De- 
ferred stock  may  be  issued  in  payment  of  such  '•  real  or  personal  estate  or  mineral 
rights,"  the  facts  being  stated  in  the  charter  or  certificate  to  be  recorded.  The 
said  stock  "  may  be  made  to  await  payments  of  dividends  thereon,  until  out  of 
the  net  earnings  at  least  five  per  centum  has  been  declared  and  paid  upon  the 
other  full-paid  stock."  §  32.  Capital  stock  or  indebtedness  can  only  be  increased 
with  the  consent  of  a  majority  of  the  stock,  and  such  increase  shall  only  he  made 
for  money,  labor  done,  or  money  6r  property  actually  received.  §§  33-37.  The 
president  or  treasurer  shall,  certify  such  increase  to  the  secretary  of  state,  or  be 
fined  $5,000.  The  capital  stock  may  be  reduced  by  a  like  vote,  or  the  corporation 
may,  in  the  same  manner,  by  a  like  vote,  "sell,  assign,  dispose  of  and  convey  to 
any  corporation  created  under  or  accepting  the  provisions  of  this  act,  its  fran- 
chises and  all  its  property,  real,  pei'sonal  and  mixed ;  and  thereafter  such  corpora- 
tion shall  cease  to  exist,  and  the  said  property  and  franchises,  not  inconsistent 
with  this  act,  shall  thereafter  be  vested  in  the  corporation  so  purchasing  as  afore- 
said." §38.  It  shall  be  lawful  for  "  all  corporations  "  to  borrow  money  or  "  to 
secure  any  indebtedness  created  by  them,"  by  issuing  bonds,  with  or  without 
coupons,  and  to  secure  the  same  by  a  mortgage  or  mortgages  to  trustees,  for  the 
use  of  the  bondholders,  upon  their  real  estate  and  machinery,  or  upon  the  real 
estate  alone,  to  an  amount  not  exceeding  one-half  the  capital  stock  paid  in,  at  a 
rate  of  interest  not  exceeding  six  per  cent  per  annum.  But  telegraph,  ferry 
and  steamboat  companies  may  borrow  money  and  "so  secure  the  payinent  of  the 
same  "  by  a  mortgage  or  mortgages  of  the  corpoi-ate  property  and  franchises  tO' 
double  the  amount  of  the  paid-in  capital.  The  provisions  of  this  section  shall 
not  limit  the  power  given  by  any  charter  or  special  act  to  special  classes  of  cor- 
porations, g  39,  Am'd  Suppm't  1891,  p.  2464.  Petroleum  mining  companies 
may  subscribe  for  and  deal  in  the  stock  and  bonds  of  other  like  companies  of  any 
state  and  natural-gas  companies.  Id.,  p.  2465.  The  stockholders  of  corporations 
formed  under  the  general  law  specified  above  are  liable,  individually,  "to  the 
amount  of  stock  held  by  each  of  them,"  for  all  work  or  labor  done  for  the  cor- 
poration. §  45.  An  action  or  bill  in  equity  to  enforce  a  liability  may  be  brought 
against  one  or  more  stockholders.  §46.  "No  stockholder  shall  be  personally 
liable  for  the  payment  of  any  debt  contracted  by  such  corporation,"  unless  suit  is 
brought  within  six  months  after  the  debt  becomes  due.  Id.  The  capital  stock  of 
real-estate  companies  shall  not  exceed  $600,000,  to  be  divided  into  shares  of  $50" 
each.  §  §3.  No  corporation  shall  increase  its  indebtedness  "beyond  the  amount 
of  its  capital  stock  subscribed,  until  the  amount  of  its  capital  stock  subscribed  shall 
be  fully  paid  in."  §  55.  If  any  company  formed  under  this  act,  or  any  supplement 
thereto,  shall  not  proceed  in  good  faith  to  carry  on  its  work  and  acquire  the  neces- 
sary buildings,  property  and  improvements  within  two  years  frorri  the  date  pf 
its  letters-patent,  and  shall  not  "  within  the  space  of  five  years  thereafter  "  com- 
plete the  same,  its  privileges  shall  "  revert  to  the  commonwealth."  But  an  exten- 
sion of  time  may  be  obtained  by  application  to  the  court.  §  69,  Am'd  Suppm't 
1891,  p.  2465.  Navigation  companies  may  increase  their  capital  to  $5,000,000. 
Suppm't  1891,  p.  2465.  Any  corporation  created  by  special  or  general  law  shall,, 
notwithstanding  any  limitation  in  any  special  or  general  law,  have  authority, 
with  the  consent  of  a  majority  of  the  stock,  to  increase  its  capital  stock  "  to  ac- 
complish and  enlarge  the  objects  and  purposes  of  its  incorporation  to  the  amount 
of  ten  millions  of  dollars  in  the  aggregate ;  said  increase  to  be  at  once,  or  from 
time  to  time,  as  its  stockholders  aforesaid  shall  determine."  Id.,  p.  2466.  "  No 
general  or  special  law  shall  be  passed,  conferring  a  benefit  upon  any  corporation, 
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unless  such  corporation  shall  have  previously  filed  in  the  office  of  the  auditor- 
general  the  acceptance  of  the  provisions  of  the  constitution,"  §  70.  The  location 
of  the  principal  office  of  any  corporation  may  be  changed  to  any  place  within  the 
same  county,  upon  a  majority  stock  vote,  at  a  called  meeting.  §g  75,  76.  Where 
a  majority  of  the  directors,  "corporators  or  stockholders"  of  any  corporatioD 
founded  under  the  laws  of  the  state  are  citizens  of  any  other  state,  "said  corpora- 
tion may  be  organized)  and  all  the  meetings  of  such  corporators,  directors  or 
stockholders  held  in  such  place,  whether  in  this  state  or  elsewhere,  as  such  ma- 
jority may  from  time  to  time  appoint ; "  provided,  that  the  annual  election  of 
oflBcers  shall  be  held  in  Penusylvania.  §  78.  It  shall  be  lawful  for  all  companies 
"  incorporated  or  organized "  under  the  laws  of  the  state,  "  including  those  au- 
thorized thereby  to  transport  merchandise  or  other  property,"  and  "  also  for  the 
directors,  managers  or  trustees  thereof,  with  the  approval  of  the  stockholders,  to 
invest  the  surplus  or  other  funds  or  earnings"  of  such  companies  in  nlortgages  on 
improved  real  estate,  in  ground-rents,  "  in  the  purchase  from  holders  thereof  of 
any  (of)  the  shares  of  the  capital  stock  of  the  respective  company,"  or  "  in  other 
good  stocks  or  securities,"  and  to  sell  and  transfer  the  same,  and  re-invest  the  pro- 
ceeds in  stocks  or  securities  of  like  kind.  §  85.  Any  company  in  the  state  may, 
by  a  vote  of  the  stockholders,  determine  the  number  of  dii-ectors  that  shall  there- 
after govern  its  affairs,  but  such  number  shall  not  be  more  than  fifteen,  nor  less 
than  five.  §  86.  A  majority  of  the  directors  and  other  officers  shall  be  residents 
of  the  state  "during  the  discharge  of  their  duties."  Id.  Whenever  corporate 
realty  is  sold  at  a  sheriff's  sale,  the  purchasers  shall  take  the  titles  discharged  from 
any  right  of  forfeiture  to  the  state,  by  reason  of  misnomer,  limitation  or  defect 
of  power  in  the  said  corporation  to  purchase  and  hold  said  lands.  §  117.  When- 
ever the  "material,  rolling  stock,  property  and  franchises"  of  any  corporation, 
created  by  or  under  the  laws  of  the  state,  shall  be  sold  by  judicial  process  or  de- 
cree, or  by  virtue  of  any  power  of  sale  in  any  mortgage  or  deed  of  trust,  the  per- 
son or  persons  for  or  on  whose  account  the  purchase  is  made  shall  be  a  body  cor- 
porate, with  all  the  rights,  powers,  etc.,  of  the  old  compan3',  and  subject  to  all 
restrictions  imposed  upon  such  original  company.  The  purchasers  shall  meet, 
after  a  two  weeks'  notice  in  a  county  paper,  and  organize  by  electing  a  president 
and  six  directors  (to  hold  office  until  the  first  Monday  of  the  next  May,  when,  and 
annually  thereafter  on  said  day,  a  president  and  six  directors  shall  be  elected), 
adopting  a  corporate  name,  and  determining  the  amount  of  capital  stock  (not  ex- 
ceeding that  authorized  in  the  original  charter).  The  shares  shall  be  of  the  value 
of  $50  each.  Preferred  stock  may  be  issued  at  any  time  to  such  amount  and  on 
such  terms  as  they  deem  necessary ;  and  also,  from  time  to  time,  bonds,  at  a  rate 
of  interest  not  exceeding  six  per  cent,  per  annum,  to  an  amount  not  exceeding  the 
capital  stock,  which  may  be  secured  by  one  or  more  mortgages  "  upon  the  real 
and  personal  property  and  corporate  rights  and  franchises,  or  either,  or  any  part 
or  parts  thereof ; "  provided,  that  no  mining,  manufacturing,  transportation  or 
telegraph  company  shall  have  the  benefit  of  this  act,  "unless  it  shall  have  pre- 
viously filed,"  with  the  secretary  of  state,  its  acceptance  of  the  constitution. 
§  120,  Am'd  Suppm't  1887,  p.  2175.  A  certificate,  specifying  the  date  of  organiza- 
tion, amount  of  capital  stock,  the  names  of  the  president  and  directors,  etc.,  shall 
be  filed  with  the  secretary  of  state  within  one  month  after  the  organization, 
g  121.  Such  purchasers  of  t)ie  property  and  franchises  of  a  corporation  shall  have 
pow.er  to  "determine  the  amount  of  the  capital  stock  and  bonds  to  be  issued  there- 
for, and  to  issue  therefor  certificates  for  the  said  capital  stock,  and  also  bonds,  and 
secure  the  same  by  mortgage  or  mortgages  on  the  real  and  personal  property,  cor- 
porate rights  and  franchises  purchased.  Such  stock  or  bonds,  or  both,  shall  be 
issued  to  purchaser  or  purchasers  for  their  respective  interests,  in  such  amounts 
and  proportions  as  may  be  determined  by  themselves,  and  shall  be  deemed  and 
taken  to  have  been  issued  for  and  in  consideration  of  the  property  and  franchises 
so  purchased  and  received ;  "  provided,  that  no  railroad,  canal  or  other  trans- 
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portation  company,  and  no  telegraph  company  shall  have  the  benefit  of  this  act, 
"unless  it  shall  have  previously  filed,"  with  the  secretary  of  the  state,  an  accept- 
ance of  the  constitution.  §  123,  Am'd  Suppm't  1887,  p.  3175.  The  above  provis- 
ions apply  to  sales  by  assignees  or  trustees,  as  such,  constituted  for  the  benefit  of 
creditors.     §  136. 

Iron  manufacturing  companies  shall  not,  at  any  one  time,  hold  more  than  ten 
thousand  acres  of  land  in  the  state,  including  leased  lands,  except  companies  or- 
ganized to  manufacture  iron  with  charcoal,  which  companies  may  hold  any  lands 
necessary  to  furnish  coal  timber,  said  lands  to  be  located  in  not  exceeding  four 
contiguous  counties.  Suppm't  1887,  p.  3335.  If  the  person  in  whose  name  stock 
stands  on  the  books  is  not  allowed  to  vote  the  same,  the  beneficial  owner  may 
vote  it.    Suppm't  1891,  p.  2464. 

Companies  formed  under  the  general  act,  for  the  manufacture  of  metals,  or  any 
article  of  commerce  from  wood  or  metal,  or  both,  may  increase  their  capital  stock 
to  not  more  than  $5,000,000,  but  shall  not  hold  more  than  ten  thousand  acres  of 
land.  Digest,  p.  935,  §  1.  They  may  issue  bonds  to  an  amount  not  exceeding 
'  three  times  the  paid-in  capital  stock.  §  3.  A  majority  of  the  stock  of  such  cor- 
porations may  be  held  by  aliens,  and  a  majority  of  the  directors  may  be  aliens. 
§  7.  The  stockholders  shall  be  individually  liable  only  for  debts  due  to  laborei's, 
mechanics  or  clerks,  and  in  that  case  "  for  no  period  exceeding  six  months."    §  8. 

Mining,  quarrying  and  manufacturing  companies  may  have  a  capital  stock  not 
exceeding  |5,000,000,  and  may,  "  by  a  vote  of  three-fourths  of  the  general  stock- 
holders," at  a  called  meeting,  issue  special  stock,  not  to  exceed  thi-ee-fifths  of  the 
"  actual "  capital,  and  to  be  subject  to  redemption  at  par  after  a  fixed  period.  The 
holders  of  such  stock  shall  be  entitled  to  a  special  dividend,  not  exceeding  four 
per  cent,  and  shall  "in  no  event  be  liable  for  the  debts  of  the  corporation  beyond 
their  stock."  Digest,  p.  1143,  §  1.  After  the  payment  of  the  last  instalment  a 
certificate  of  the  paid-up  capital  stock  shall  be  filed  with  the  county  recorder  of 
deeds.  §  3.  The  stockholders  shall  be  jointly  and  severally  liable  for  all  debts 
due  when  any  of  the  capital  stock  is  refunded  to  the  said  stockholders.  §  4.  If 
the  directors  declare  a  dividend  while  the  company  is  insolvent,  or  which  would 
render  it  so,  those  assentmg  thereto  shall  be  liable,  to  the  extent  of  such  dividend, 
for  all  debts  then  due  or  thereafter  contracted  while  they  respectively  remain  in 
office,  g  5.  The  debts  shall  not  exceed  the  paid-up  capital,  unless  the  debt  is  for 
unpaid  purchase-money  for  lands  bought,  which  debt  shall  only  be  a  lien  on  the 
land.  The  directors  are  liable  for  any  such  excess.  §  6.  The  business  may  be 
carried  on  without  the  state,  and  necessary  lands  may  be  held  within  or  without 
the  state.  §  7.  Annual  statements  of  the  condition  of  the  company  shall  be  made 
to  the  county  recorder  of  deeds.    §  8. 

For  further  provisions  respecting  mining  companies,  see  Digest,  p.  1193  et  seq., 
Am'd  Suppm't  1891,  p.  3569. 

For  telegraph  companies,  see  Suppm't  1887,  p.  3400,  and  Suppm't  1891,  p.  8670. 

For  street  railways,  see  Suppm't  1891,  p.  3637. 

The  general  corporation  laws  do  not  provide  for  mercantile  corporations,  but 
these  are  practically  incorporated  by  means  of  "partnership  associations"  under 
the  act  of  June  3,  1874.  They  are  a  kind  of  joint-stock  companies,  and  have  been 
so  developed  by  use  and  later  acts  that  they  are  now  essentially  corporationa 
Three  or  more  persons  may  form  an  association  to  conduct  any  lawful  business 
within  the  United  States  or  elsewhere.  The  principal  office  shall  be  in  this  state. 
The  capital  shall  alone  be  liable  for  debts  of  such  associations.  A  statement  of 
certain  essential  facts  is  to  be  signed,  acknowledged  and  recorded  in  the  county. 
The  duration  may  be  twenty  years.  The  liability  of  members  is  for  unpaid  sub- 
scriptions only,  unless  the  word  "  limited  "  is  omitted  from  the  association  name, 
in  which  case  they  are  individually  liable.  There  shall  be  from  three  to  seven 
managers  elected  at  annual  meetings.  The  association  is  not  bound  by  any  liabil- 
ity over  $500,  unless  it  is  reduced  to  writing  and  signed  by  two  managers.    The 
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credit  and  capital  are  not  to  be  loaned  to  any  member  nor  to  any  other  person  or 
association,  without  the  written  consent  of  a  majority  of  its  members  in  number 
and  value.  The  capital  may  be  paid  in  real  or  pergonal  property.  Digest,  pp.  937, 
939,  Am'd  Suppm't  1891,  p,  3531 ;  and  see  Van  Horn  v.  Corcoran,  18  Atl.  Rep.  16 
<Pa,,  1889).  By  act  of  June  25, 1885,  stock  in  such  partnership  associations  (which 
must  be  distinguished  from  limited  partnerships  proper  provided  for  in  act  of  1836, 
see  Digest  p.  1070  et  seq.)  are  declared  personal  property  capable  of  transfer,  but  not 
entitling  the  transferee  to  membership  except  upon  the  consent  of  a  majority  of 
the  members  in  number  and  value.  When  not  accepted,  the  transferee  is  paid  the 
value  of  his  interest  at  the  time  of  the  transfer.  Suppm't  1887,  p.  2338.  The  sal- 
aries of  the  president,  secretary  and  treasurer,  after  five  years,  shall  not  exceed 
the  profits  of  the  preceding  year  unless  two-thirds  of  the  stockholders  consent. 
Suppm't  1891,  p.  3531. 

Railroads. —  Nine  or  more  citizens  of  the  state  may  incorporate.  The  articles 
shall  state  (1)  the  corporate  name ;  (3)  the  period  of  duration ;  (3)  the  termini  and 
the  length  of  the  road ;  (4)  the  name  of  each  county  to  be  traversed ;  (5)  the 
amount  of  the  capital  stock  (not  less  than  |10,000  per  mile),  and  the  number  of 
shares ;  (6)  the  names  and  residences  of  a  president  and  from  six  to  twelve  direct- 
ors, who  shall  hold  office  for  the  first  year.  Three  of  the  directors  must  acknowl- 
edge the  articles,  which  must  then  be  filed  with  the  secretary  of  state.  The  incor- 
poration is  then  complete.  Digest,  p.  1414,  §  1.  The  corporation  may  hold  real 
estate  for  necessary  use,  "  not  exceeding  the  amount  limited  in  the  articles  of  as- 
sociation." Id.  The  articles  shall  not  be  filed  until  |9,000  per  mile  is  subscribed, 
and  ten  per  cent  thereon  paid  bona  fide  in  cash  to  the  directors,  which  subscrip- 
tion and  payment  shall  be  affirmed  by  at  least  three  of  the  directors,  whose  affi- 
davit shall  be  recorded  with  the  articles.  §  2.  If  the  whole  of  the  capital  stock  is 
not  subscribed  at  the  time  of  filing  the  articles,  the  directors  shall  open  subscrip- 
tion books  at  the  general  office,  and  at  such  other  places  as  they  think  best 
Every  subscriber  shall  pay  ten  per  cent,  of  his  subscription,  in  money,  at  the 
time  of  subscribing.  §  4  The  road,  if  not  more  than  fifty  miles  in  length,  shall 
be  commenced  within  two  years  and  be  completed  in  five  years  from  the  date  of 
the  organization.  An  additional  year  shall  be  allowed  for  each  twenty-five  miles 
more  than  the  fifty  miles  aforesaid.  The  road  shall  be  open  for  use  in  all  cases 
when  fifty  miles  of  track  are  laid.  §  5,  and  note.  The  directors  may,  if  author- 
ized by  "  a  majority  of  the  stockholders,"  at  a  special  meeting,  file  with  the  secre- 
tary of  state  a  certificate,  setting  forth  the  fact  that  an  increase  of  stock  is  neces- 
sary, and  thereupon  such  increase  shall  be  granted;  provided,  that  the  original 
stbck  shall,  in  no  case,  exceed  |150,000  per  mile,  and  the  amount  of  lands  shall 
never  exceed  $150,000  per  mile.  §  6.  There  shall  be  a  president  and  from  six  to 
twelve  director's  (the  number  to  be  fixed  at  the  first  meeting  of  the  corporators),  a 
majority  of  whom  shall  be  citizens  of  the  state.  §  7.  The  president  and  directors 
shall  have  power  to  borrow  money,  "  not  exceeding  the  amount  of  the  capital 
stock  subscribed,  and  issue  the  bonds  of  the  company  therefor,  in  such  amounts 
as  shall  not  exceed  double  the  amount  actually  paid  up  of  the  capital  stock  sub- 
scribed, the  proceeds  whereof  shall  be  actually  expended  in  the  construction  and 
equipment  of  their  road."  The  bonds  shall  not  run  more  than  fifty  years,  nor 
bear  more  than  seven  per  cent  interest,  and  may  be  secured  by  a  mortgage  on  the 
"road  and  franchise."  §  8.  Any  necessary  or  convenient  branches  may  be  built 
§  9.  If  companies  whose  roads  intersect  cannot  agree  upon  terms  for  connections, 
either  company  may  apply  to  the  court  §11.  Three  or  more  may  incorporate, 
if  the  road  is  to  be  not  more  than  five  miles  long.  §  14.  For  a  narrow  gauge 
road  the  capital  shall  be  at  least  $6,000  per  mile,  and  $8,000  per  mile  must  be  sub- 
scribed and  ten  per  cent  paid  in  money  before  filing  the  articles.  §  17.  Railroad 
corporations  created  under  the  above  general  law  are  declared  to  be  entitled  to  all 
the  rights,  powers  and  privileges,  and  subject  to  all  the  liabilities  and  restrictions, 
of  the  act  of  February  19,  1849  (§§  18-31,  47-55  below),  which  was  originally  only 

1851 

Digitized  by  Microsoft® 


§  968.]  PENNSYLVANIA.  [CH.  LVI. 

applicable  to  companies  formed  by  special  charter.  §  5.  "  The  said  subscribers- 
shall  have  perpetual  succession,  with  all  the  privileges,  franchises  and  immunities 
incident  to  a  corporation,  and  be  able  to  sue  and  be  sued,  plead  and  be  impleaded, 
in  all  courts  of  record  and  elsewhere,  and  to  purchase,  receive,  have,  hold  and 
enjoy,  to  them  and  their  successors,  goods,  chattels  and  estate,  real  and  personal, 
of  what  kind  or  nature  soever,  ar^  the  same  from  time  to  time  to  sell,  exchange, 
mortgage,  giant,  alien  or  otherwise  dispose  of,  and  to  make  dividends  of  such  por- 
tion of  the  profits  as  they  may  deem  proper ; "  but  the  above  provision  shall  con- 
fer only  the  powers  and  privileges  necessary  for  conducting  the  corporate  business, 
and  only  the  real  estate  requisite  for  the  corporate  uses  shall  be  purchased  or  held. 
§  19.  A  president  and,twelve  directors,  "the  president  and  a  majority  of  whom 
must  be  resident  citizens  of  this  commonwealth,  and  shall  be  owners  of  at  least 
thre3  shares  in  the  stock  of  such  company,"  shall  be  chosen  by  the  stockholders. 
§  20.  The  stockholders  shall  meet  annually  in  January  to  choose  a  president  and 
twelve  directors,  and  to  make  by-laws  or  change  the  same.  Other  meetings  shall 
be  called  by  the  president  and  directors,  upon  such  notice  as  the  by-laws  prescribe. 
Special  meetings  shall  be  called  by  the  president  upon  the  request  of  one-tenth  of 
the  stock.  §  23,  Am'd  Suppm't  1887,  p.  2377.  Vacancies  shall  be  filled  by  the  direct- 
ors. §§20,  25.  At  all  general  ■  meetings  or  elections,  each  share  shall  have  one 
vote;  but  shares  transferred  within  the  preceding  sixty  days  shall  not  be  voted. 
Proxies  must  have  been  executed  at  least  three  months  before  the  meeting.  §  25. 
Directors'  meetings  may  be  held  at  such  times  and  places  as  the  board  may  deter- 
mine. §  26,  Am'd  Suppm't  1887,  p.  2377.  Shares  shall  be  transferable,  in  the 
presence  of  the  president  or  treasurer,  in  a  transfer  book,  subject,  however,  to  all 
payments  due  or  to  become  due  thereon  ;  and  the  assignee  shall  become  a  member 
of  the  corporation,  in  all  respects  taking  the  place  of  the  original  holder.  No  cer- 
tificate shall  be  transferred  while  the  holder  is  indebted  to  the  corporation,  with- 
out the  consent  of  the  directors.  No  such  transfer  shall  relieve  the  transferrer 
from  any  liabilities  or  penalties  previously  incurred.  §  37.  The  capital  stock 
shall  be  divided  into  shares  of  $50  each,  payable  in  such  instalments,  not  exceed- 
ing $5  per  share  in  any  period  of  thirty  days,  as  the  directors  may  require  by 
proper  notice.  No  stock  on  which  instalments  or  arrearages  have  been  due  for  more 
than  thirty  days  shall  be  voted  ;  but  no  forfeiture  of  stock  shall  relieve  the  owner 
from  any  liabilities  or  penalties  previously  incurred.  §  28.  The  directors  who  do 
not  protest  against  any  dividend  which  impairs  the  capital  stock  shall  be  individ- 
ually liable  for  the  capital  dividend.  §  29.  The  president  and  directoi-s  shall  fur- 
nish a  full  statement  to  the  annual  meeting,  and,  when  requested,  to  the  legislature. 
§  30.  The  legislature  reserves  the  power  of  "resuming,  altering  or  repealing"  any 
charter  granted  under  this  act,  and  take  for  public  use  any  road  consti'ucted  in  pur- 
suance of  such  charter,  provided  no  injustice  be  done  to  the  stockholders.  §  31. 
The  number  of  directors  may  be  increased  to  not  more  than  thirteen.  §  32.  Stock- 
holders, "who  shall  act  as  vice-president  or  additional  vice-president,"  maybe 
elected  members  of  the  board  by  the  directors,  provided  the  number  of  directors  is 
not  thereby  increased  beyond  seventeen.  §  35.  The  general  ofSce  shall  be  within 
the  state.  §  86.  Complete  stock-books  shall  be  kept  at  an  office  within  the  state, 
open  for  the  inspection  of  any  interested  party,  g  37.  A  railroad  sold  by  virtue 
of  a  mortgage  or  deed  of  trust,  or  under  a  judicial  decree,  may  be  purchased  by  a 
connecting  company,  and  it  shall  be  lawful  for  such  company  "  to  purchase  and 
pay  for  the  same  to  issue  their  own  stock  for  such  amount  as  the  purchasers  may 
deem  the  full  and  fair  value  thereof,  and  to  hold  and  enjoy  the  railroad  so  pur- 
chased, with  all  the  rights,  privileges  and  franchises,  ....  and  subject 
to  the  same  restrictions  as  were  held,  enjoyed  and  limited  by  and  in  respect  to  the 
company  of  which  the  road  may  be  sold."  §40.  Anj- railroad  company  of  the 
state  may.  secure  the  payment  of  any  of  its  bonds  by  a  mortgage,  bearing  not 
more  than  seven  per  cent,  per  annum  interest,  upon  the  whole  or  any  part  of  its 
property  and  franchises ;  provided,  that  this  section  shall  not  authorize  the  issue 
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of  bonds  in  excess  of  the  paid-in  capital.  §  41.  No  officer  or  employee  of  a  rail- 
road corporation  shall  be  interested  in  furnishing  supplies  to  the  same.  §  44.  Nor 
be  interested  in  any  freight  or  passenger  transportation  business  carried  on  over 
the  road  of  his  company  by  another  corporation.  §  45.  But  such  officer  or  em- 
ployee shall  not  be  hereby  prohibited  from  being  a  shareholder  in  any  corporation ; 
provided,  that  no  director  shall  vote  upon  any  contract  for  furnishing  supplies 
entered  into  with  any  other  corporation  in  which  he  is  also  a  shareholder ;  and 
that  no  officer  or  employee  shall  make  such  a  contract  without  the  consent  of  the 
board  of  directors,  or  of  a  disinterested  superior  officer.  The  extreme  penalty  for 
violating  this  section  is  a  fine  of  $500.    §  46. 

For  proceedings  to  condemn  land,  see  §  47  et  seq.  Adjoining  land  may  be  en- 
^  tered  upon  and  any  stone,  wood,  gravel,  ,or  other  material  suitable  for  construct- 
ing or  repairing  tlie  road,  may  be  taken  therefrom.  When  streets  are  taken,  the 
owners  of  lots  thereon  shall  be  paid  for  any  damage  caused  by  reason  of  any  ex- 
cavations or  embankments.  §  47.  Any  portion  of  a  public  road  may  be  taken, 
provided  the  company  shall  reconstruct  the  same  in  the  best  location  possible. 
§  53.  Such  rates  may  be  established  as  the  president  and  directors  think  reason- 
able ;  but  if  the  cars  are  owned  by  others  the  passenger  rates  shall  not  exceed  two 
and  a  half  cents  per  mile,  the  freight  rates  three  cents  per  ton  per  mile,  the  rates 
for  passenger  or  baggage  cars  three  cents  per  mile,  and  two  cents  per  mile  for 
freight  cars.  No  rate  shall  exceed  three  cents  per  mile  for  through  passengers  or 
three  and  a  half  cents  per  mile  for  way  passengers.  §  54.  If  the  construction  is 
not  begun  within  three  years,  and  if,  after  the  completion  of  the  road,  the  same  is 
abandoned  and  impassable  for  two  successive  years,  the  charter  shall  be  null,  ex- 
cept for  compelling  the  company  to  pay  damages.    §  55. 

Any  domestic  railroad  may  consolidate  with  a  connecting  domestic  road,  so 
that  all  the  property,  rights  and  franchises  of  the  former  company  shall  be 
merged  and  vested  in  the  latter  company.  The  directors  sha'U  make  an  agree- 
ment which  must  be  approved  by  a  majority  stock  vote  of  the  stockholders  of 
the  respctive  companies.  A  copy  of  the  agreement  and  a  certificate  of  the 
vete  shall  be  filed  with  the  secretary  of  state.  §§  73,  74.  No  further  act  or  deed 
is  necessary  to  vest  the  property  and  rights  in  /the  new  company,  and  it  shall 
assume  all  the  debts  and  liabilities  of  both  companies.  If  there  are  any  incon- 
sistencies in  the  laws  governing  the  two  corporations,  the  regulations  affecting  the 
company  into  which  merger  is  made  shall  govern  the  consolidated  corporation. 
Any  dissenting  stockholder  may,  within  thirty  days  after  the  execution  of  the 
said  agreement,  apply  to  the  court  to  have  the  value  of  his  stock  estimated,  and 
the  same  shall  be  transferred  to  the  corporation  upon  the  payment  of  the  values 
«o  appraised.  §  75.  The  capital  stock  of  the  new  corporation  may  be  increased  to 
an  amount  necessary  to  carry  the  merger  or  consolidation  into  effect ;  provided, 
that  "  such  increase  shall  not  be  more  than  the  amount  of  the  capital  stock  and 
shares  of  the  company  or  companies  so  merged  or  consolidated."  §  76.  In  case 
of  the  merger  or  consolidation  of  two  or  more  railroad  companies,  the  company 
into  which  merger  is  made  shall  have  power  to  issue  bonds,  with  interest  cou- 
pons, at  a  rate  of  interest  not  exceeding  seven  per  cent,  per  annum,  to  an  amount 
not  exceeding  in  all  the  debts  of  the  consolidated  companies,  and  secure  the  same 
by  a  mortgage  of  all  its  property,  rights  and  franchises.  Such  bonds  may  be  ex- 
changed for  the  debts  of  the  respective  companies  so  merged  or  consolidated. 
§  77.  Any  railroad  corporation  organized  under  the  laws  of  the  state,  and  oper- 
ating a  railroad  wholly  or  pArtly  within  tne  state,  shall  have  power  to  merge  and 
consolidate  its  capital  stock,  franchises  and  property  into  any  other  railroad  com- 
pany or  companies,  organized  and  operated  under  the  laws  of  this  or  any  state,  if 
the  consolidating  companies,  either  directly  or  by  means  of  an  intervening  road, 
form  a  continuous  line.  §  79.  The  directors  shall  make  an  agreement,  prescrib- 
ing the  name  of  the  new  corporation,  "  the  number  and  names  of  the  directors 
and  other  officers  thereof,  and  who  shall  be  the  first  directors  and  officers,"  the 
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number  of  shares,  the  amount  of  each,  and  the  manner  of  converting  the  stock  of 
th^  ojd  companies  into  that  of  the  new,  how  and  when  directors  and  officers  shall 
be  chosen,  and  other  necessary  details.  The  agreement  must  be  ratified  by  a 
two-thirds  stock  vote  of  the  respective  companies,  and,  with  a  certificate  of  such 
vote,  be  filed  with  the  secretary  of  state.  §  80.  The  new  company  shall  have 
all  the  rights,  franchises  and  privileges,  and  be  subject  to  all  the  restrictions 
and  liabilities,  of  the  old  corporations,  and  all  property  passes  to  the  new  com- 
pany without  further  act  or  deed.  §§  81,  82.  Dissenting  stockholders  are  paid 
in  the  manner  noted  above  (§  75).  §  86.  Any  railroad  company  being  the 
lessor  of  a  connecting  railroad  in  the  state,  which  i-ailroad  may  be  or  may 
become  subject  to  an  incumbrance  given  by  the  lessee  to  secure  its  bonds 
or  other  obligations,  may  indorse,  or  otherwise  assume  the  payment  of,  such 
bonds  or  evidences  of  indebtedness  in  such  manner  as  may  be  agreed  upon. 
§  88.  AVhen  any  merger  or  consolidation  takes  place  under  the  provisions 
of  sections  73  to  75  above,  the  companies  may  specify  in  their  agreement 
what  rights,  powers,  obligations,  duties  and  franchises  shall  be  transferred  to  or 
become  vested  in,  "  or  shall  continue  in  the  company  into  which  said  merger  is 
made ;"  and  the  said  consolidated  company  "  shall  be  subject  to  and  be  regulated 
and  governed  only  by  the  corporate  rights,  powers,  duties,  obligations  and  fran- 
chises so  specified  in  and  vested  by  said  agreement,"  provided  no  new  privileges 
shall  be  acquired.  §  89.  Canal  and  navigation  companies  of  the  state  may  pur- 
chase and  hold  the  stock  and  bonds,  lease  the  road  and  property  of,  or  become 
consolidated  with,  any  domestic  railroad  company,  under  any  law  relative  to  such 
transactions  between  railroad  companies ;  and,  vice  versa,  railroad  companies  of 
the  state  shall  have  like  privileges  respecting  canal  and  navigation  companies. 
§  90.  Further  provision  is  made  for  the  consolidation  of  a  domestic  railroad 
company  with  a  foreign  company,  making  connections  directly  or  by  means  of 
an  intervening  road ;  "  and  such  consolidation  may  be  effected  in  accordance  with 
the  laws  of  this  commonwealth,  either  under  special  or  general  statutes  of  other 
states."  g  91.  Persons  holding,  in  a  fiduciary  capacity,  the  stock  or  bonds  of 
consolidating  companies  may  exchange  the  same  for  the  stock  or  bonds  of  the 
consolidated  corporation.  §  93.  Purchasers  at  a  foreclosure  sale  in  anotlier  state 
of  a  railroad  partly  in  Pennsylvania,  duly  mortgaged  by  a  corporation  organized 
in  another  state,  such  purchaser  being  a  corporation  formed  under  the  laws  of 
the  same  state  with  the  mortgagor,  shall  have  the  ownership  of  the  road  within 
Pennsylvania,  discharged  from  all  incumbrances  subsequent  in  lien  to  the  mort- 
gage under  which  the  sale  was  made,  except  where  otherwise  provided  in  the 
decree  of  the  court  §  103.  For  actions  by  and  against  railroad  companies,  see 
§  98  et  seq.  The  penalty  for  issuing  free  passes,  or  passes  at  a  discount,  except  to 
oflScers  or  employees,  is  a  fine  of  not  more  than  $100.  Companies  incorporated 
under  the  laws  of  the  state,  whose  principal  works  and  property  are  within  the 
state,  shall  hold  all  elections  and  have  a  principal  office  within  the  state,  and  a 
majority  of  the  directors,  including  the  president,  shall  be  resident  citizens  of 
Pennsylvania.  §  113.  If  the  company  refuse  to  make  such  elections  in  the  man- 
ner prescribed,  the  governor  may  nominate  a  board  of  directors  from  the  stock- 
holders of  the  corporation.  §  114  Annual  reports  shall  be  made  according  to  a 
form  to  be  prescribed  by  the  auditor-general  §  116.  The  penalty  for  neglect  to- 
report  is  a  fine  of  $5,000.  §  117.  Connecting  roads  may  enter  into  leases  and 
contracts  with  each  other,  respecting  the  use,  management  and  working  of  their 
several  railroads.  §§  118,  119.  Any  domestic  company  may,  from  time  to  time, 
purchase  and  hold  the  stock  and  bonds  of  any  company  chartered  by  or  extend- 
ing into  the  state.  Such  companies,  whose  roads  are  connected  by  an  intervening' 
road,  may  make  contracts  or  leases  for  the  use  of  each  other's  roads.  §  121.  In 
order  to  build  branch  roads  or  diverging  lines,  such  branch  or  line  may  be  mort- 
gaged to  secure  "  plain  or  coupon "  bonds,  which  may  be  negotiated  on  such 
terms,  as  to  interest,  price  and  place  of  payment,  as  may  be  deemed  best ;  pro- 
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vided,  that  such  mortgage  shall  not  exceed  IIS.OOO  for  each  mile  of  road  which 
it  covers,  and  that  no  such  bond  shall  be  for  a  less  amount  than  $100.  §  129.  Any 
citizen  of  the  United  States,  though  a  non-resident  of  Pennsylvania,  shall  be 
eligible  as  director  of  a  domestic  company,  provided  he  is  a  stockholder  in  such 
company ;  but  a  majority  of  the  board  shall  always  be  citizens  of  Pennsylvania. 
§  130.  The  directors  may,  by  a  resolution,  determine  in  what  manner  and  by 
whom  an  increase  in  the  capital  stock  may  be  subscribed,  "or  to  whom  the  same 
shall  be  issued  or  sold,  and  the  amounts  of  the  several  instalments  to  be  paid 
thereon,  and  the  times  and  manner  in  which  the  same  shall  be  paid."  §  131. 
Domestic  companies  may  hold  or  guaranty  each  other's  stock  and  bonds,  or  the 
stock  and  bonds  of  foreign  companies,  or  of  corporations  "  autliorized  to  develop 
the  coal,  iron,  lumber  and  other  railroad  interests "  of  the  state,  except  in  the 
county  of  Schuylkill.  §§  131,  132.  Domestic  connecting  companies  may  lease, 
"  or  become  the  lessees,  by  assignment  or  otherwise,"  of  any  railroad  or  railroads, 
"  or  enter  into  any  contract  with  any  other  railroad  company  or  companies,  in- 
dividuals or  corporations,  on  such  terms  and  conditions  as  may  be  agreed  upon, 
whether  the  road  or  roads  embraced  in  such  lease,  assignment  or  contract  may 
be  within  the  limits  of  this  state,  or  created  by  or  existing  under  the  laws  of  any 
other  state  or  states ;  and  any  railroad  company  or  companies  of  this  common- 
wealth may  agree  to  guaranty,  in  whole  or  in  part,  the  payments  and  covenants 
of  any  such  lease,  assigned  lease  or  contract."  This  section  applies  to  roads  con- 
nected by  an  intervening  line,  but  shall  not  apply  to  the  Pittsburgh  &  Connells- 
ville  Railroad  Company.  §  134.  Domestic  railroad  companies  may  jointly 
indorse  or  guaranty  the  bonds  or  other  obligations  of  any  other  railroad  com- 
pany, for  the  payment  of  money.  §  138.  Section  134,  supra,  shall  apply  to  leases 
or  other  contracts  by  railroads  of  any  canal  or  navigation  company's  works,  ex- 
cepting the  Susquehanna  Canal  Company.  §  139.  Railroad  companies  must 
make  returns  to  the  auditor-general  of  coal  shipped,  purchased  or  produced. 
§§  139-141.  Discriminations  of  every  kind  regarding  passengers  or  shippers  are 
prohibited,  under  penalty  of  liability  for  treble  the  aqiount  of  damages  suffered 
by  the  injured  party,  and,  in  certain  cases,  of  a  fine  of  $2,000  and  imprisonment 
for  two  years.  g§  152,  153.  Contracts  for  the  lease  or  conditional  sale  of  rolling 
stock  and  equipment  are  provided  for.  They  must  be  in  writing  and  be  recorded, 
g  154  The  owners  of  coal-mines,  mills,  quarries,  "or  other  real  estate,"  in  the 
vicinity  of  any  railroad,  canal  or  slack-water  navigation,  and  not  more  than  three 
miles  distant  therefrom,  may  condemn  lands  to  build  a  railroad  thereto.  The 
public  may  use  the  road  on  payment  o^  toll.    §§  156-186. 

No  railroad  company  of  the  state  shall  issue  capital  stock  for  money  for  less 
than  the  par  value  of  each  share,  which  par  value  in  money  shall  be  paid  before 
the  issue  of  any  full-paid  certificate.  Suppm't  1887,  p.  2378.  Stock  shall  not  be 
issued  for  labor  or  property  until  the  president  has  filed  with  the  secretary  of  state 
a  verified  statem  ent  in  detail  of  the  prices  paid,  and  that  the  labor  and  property 
were  received  at  their  cash  value.  Id.  Corporate  bonds  or  other  certificates  of 
indebtedness  shall  not  be  issued  until  the  full  amount  of  the  subscribed  capital 
has  been  paid,  for,  nor  shall  such  bonds  or  other  certificates  be  issued  in  excess  of 
the  capital  stock  actually  paid  for ;  nor  shall  they  be  issued  for  less  than  their 
fair  market  value.  Any  stock  or  bonds  issued  in  violation  of  this  act  shall  be 
void.  Any  stockholder  or  any  two  reputable  citizens  resident  along  the  line  of 
the  road  may  complain  of  such  issue  or  proposed  issue.  Any  officer  signing  such 
illegal  stock  certificates  or  bonds,  or  any  director  assenting  to  such  issue,  or  any 
oflScer  falsifying  the  statement  herein  required,  shall  pay  a  fine  of  not  more  than 
15,000  and  costs.  Id.  Purchasers  at  a  judicial  sale  shall  have  five  years  from  their 
organization  as  a  corporation  to  complete  their  road.  Id.  The  amount  of  stock 
and  bonds,  or  either,  issued  by  a  consolidated  company  to  the  stock  and  bondhold- 
ers, or  either,  of  any  one  or  more  of  the  constituent  companies,  "  may,  when  neces- 
sary to  equalize  the  interests  of  the  parties  to  the  said  joint  agreement  or  other- 
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■wise,  be  in  excess  of  the  amount  of  the  authorized  and  outstanding  issues  of 
such  company  or  companies,  but  shall  not  be  in  excess  of  the  actual  value  of  the 
corporate  property  and  franchises  of  such  constituent  company  or  companies 
vested  in  the  consol  idated  corporation  pursuant  to  such  merger  and  consolidation ; " 
nor  shall  the  aggregate  amount  of  stock  issued  exceed  $150,000  per  mile,  nor  the 
aggregate  issue  of  bonds  exceed  a  like  sum.  Suppm't  1891,  p.  2636.  Any  road 
which  Ifas  been  in  operation  ten  years  may,  if  its  corporate  existence  is  about  to 
terminate,  have  its  period  of  existence  extended.  Id.,  p.  2637.  Annual  reports 
must  be  made  to  the  secretary  of  internal  affairs  under  a  penalty  of  $5,000. .  Id. 
Where  a  railroad  is  sold  under  a  power  Of  sale  in  a  mortgage  and  is  transferred  to 
a  new  corporation,  such  new  corporation  shall  have  five  years  in  which  to  com- 
plete the  road.    L.  1898,  p.  463. 

Foreign  corporations. —  Such  corporations  shall  not  do  business  in  the  state 
until  they  have  an  office  and  an  agent  in  the  state.  Digest,  p.  861,  §  128.  They 
must  file  a  sworn  statement  of  the  corporate  name,  the  location  of  their  offices 
and  the  name  of  such  agent.  §  129.  Real  estate  shall  not  be  held  directly  or  by 
any  device  without  special  authority  under  the  laws  of  the  state.  §  181.  No 
foreign  corporation  shall  employ  more  capital  in  the  state  than  domestic  com- 
panies are  authorized  to  employ.  §  132.  Foreign  corporations  for  the  purposes 
fipecified  in  the  general  act  noted  above  (see  "  Miscellaneous  Corporations"),  three 
of  whose  stockholders  are  citizens  of  the  state,  may  become  corporations  of  the 
fitate  under  the  provisions  of  said  act  by  recording  a  certificate,  stating  the  corpo- 
rate name  and  purpose ;  the  names  and  residences  of  the  stockholders  and  the 
number  of  shares  held  by  each;  the  number  and  names  of  the  directors;  the 
amount  of  the  capital  stock  and  the  number  and  par  value  of  the  shares;  the  leg- 
islation under  which  the  corporation  was  formed ;  and  the  financial  condition  of 
the  company.  Another  certificate  shall  show  the  consent  of  a  majority  in  in- 
terest of  the  corporation  to  the  application  for  a  charter,  and  to  a  renunciation  of 
the  original  charter  and  of  all  privileges  not  enjoyed  by  corporations  of  the  same 
■class  in  the  state,  g  133.  Foreign  manufacturing  companies  may  erect  suitable 
buildings  in  the  state,  and  for  that  purpose  may  hold  one  hundred  acres  of  land, 
Sappm't  1891,  p.  3504.  A  foreign  corporation  doing  business  in  the  state  may  buy 
at  a  judicial  sale  land  upon  which  it  has  a  lien,  but  must  dispose  of  the  same 
within  ten  years.    Suppm't  1887,  p.  2174. 

Miscellaneous  provisions. —  Any  corporation  may  increase  its  capital  stock 
to  $30,000,000  in  the  aggregate.  L.  1893,  p.  417.  The  par  value  of  the  shares  of 
sto6k  may  be  changed  from  |50  to  $100,  or  from  $100  to  $50.  Id.,  p.  331.  The 
principal  office  of  the  company  may  be  changed,  but  this  act  shall  not  authorize 
the  locating  of  the  principal  office  or  the  holding  of  stockholders'  meetings  outside 
of  the  state.  Id.,  p.  355.  Courts  of  equity  shall  have  jurisdiction  of  suits  between 
stockholders  and  parties  claiming  to  be  stockholders,  also  between  creditors  and 
stockholders  and  creditors  and  the  corporation.  Id.,  p.  29.  The  act  of  May  7, 1889, 
in  reference'to  voting  is  amended  so  that  the  certificate  of  stock  and  transfer  book,  or 
either,  shall  be  prima  facie  evidence  of  the  right  to  vote.  A  challenge  is  made  by  a 
statement  under  oath  that  the  party  trying  to  vote  the  stock  is  not  the  owner  or 
trustee  thereof.  If  the  vote  is  rejected,  the  beneficial  owner  of  the  stock  may  vote 
it  Where  stock  is  pledged  it  may  be  voted  as  agreed  between  the  pledgor  and 
pledgee,  and  if  there  is  no  agreement  the  pledgor  shall  have  the  right  to  vote  it. 
Id.,  p.  141. 

Taxation. —  All  the  personal  property  of  corporations,  liable  to  taxation  in  the 
«tate,  whether  domestic  or  foreign,  is  taxed  annually  for  state  purposes  at  the  rate 
of  four  mills  on  the  dollar.  Such  personalty  includes  "  all  loans  issued  by  or 
shares  of  stock  in  "  any  domestic  or  foreign  corporation,  "  including  car-trust  se- 
curities and  loans  secured  by  bonds  or  any  other  form  of  certificate  or  evidence  of 
indebtedness,"  except  shares  in  any  corporation  liable  to  the  capital  stock  tax  im- 
posed by  sections  21  and  22  of  this  act.    Suppm't  1891,  p.  2656,  §§  1,  2  (Act  of  1891). 
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Sworn  returns  must  be  made  on  blanks  to  be  furnished  by  the  assessors.  The  re- 
turns are  required  to  be  made  only  in  the  county  in  which  the  principal  office  is 
situated,  and  shall  not  include  "  the  obligations  of  public  or  private  corporations, 
the  tax  upon  which  is  required  by  law  to  be  collected  from  the  holder  of  such  ob- 
ligations and  paid  into  the  state  treasury  by  the  corporation  "  (see  below),  g  4. 
All  contracts  for  the  payment  of  taxes  by  the  borrowers  of  money  at  interest  are 
usurious.  §  19.  No  domestic  or  foreign  corporation  shall  go  into  operation  until 
the  corporate  name,  th^  date  of  organization  and  the  authority  under  which  the 
same  took  effect,  the  place  of  business,  the  names  of  officers,  and  the  amount  of 
capital  authorized  and  the  amount  paid  in  are  registered  with  the  auditor-general.. 
The  penalty  for  neglect  to  do  so  is  $500.  §  20.  Every  domestic  or  foreign  cor- 
poration, except  banks  and  foreign  insurance  companies,  doing  business  and  liable 
to  taxation  in  the  state,  or  having  capital  or  property  employed  in  the  state  in  the' 
name  of  any  corporation  or  persons,  shall  make  a  report  in  detail  of  the  capital' 
stock,  earnings,  dividends,  surplus,  price  of  stock,  etc. ;  and  upon  the  cash  value' 
of  the  whole  capital  stock  of  all  kinds  a  tax  of  five  mills  on  the  dollar  shall  be 
paid  to  the  state  treasurer.  Corporations  paying  such  tax  shall  not  be  required 
"to  make  report  or  pay  any  further  tax  on  the  mortgages,  bonds  and  other  securi- 
ties owned  by  them  in  their  own  right,"  but  corporations  holding  such  securities 
Ih  a  fiduciary  capacity  "shall  return  and  pay  the  tax  imposed  by  this  act  upon  all 
securities  so  held  by  them  as  in  the  case  of  individuals ;  "  provided,  that  this  sec- 
tion shall  not  apply  to  companies  organized  exclusively  for  manufacturing  pur- 
poses, excepting  those  for  distilling  liquors  and  those  which  enjoy  and  exercise 
the  right  of  eminent  domain.     §g  21,  22. 

Every  railroad,  pipe  line,  navigation,  transportation,  canal  and  street  railway 
company,  and  every  corporation  leasing  or  operating  the  property  or  business  of 
any  such  company,  and  every  telegraph,  telephone,  palace  or  sleeping-car  com- 
pany shall  pay  to  the  state  treasurer,  semi-annually,  a  tax  of  eight  mills  per  dol- 
lar upon  the  gross  receipts  of  the  company  from  passengers  and  freight  transported' 
wholly  within  the  state,  and  from  telegraph,  telephone  or  express  business  done 
wholly  within  the  state.  Where  the  busmess  is  leased  and  operated  by  another 
corporation  the  said  tax  shall  be  apportioned  according  to  the  agreement  between 
the  lessor  and  lessee,  but  the  state  shall  first  look  to  the  lessee,  and  the  lessor 
shall  not  be  held  liable  for  any  tax  upon  "  the  proportion  of  said  receipts  received' 
by  it  as  rental  for  the  use  of  said  works."  §  24.  Domestic  stock  insurance  com- 
panies shall  pay,  semi-annually,  in  adjJition  to  any  other  tax  to  which  it  is  liable 
under  sections  21  and  23,  a  tax  of  eight  mills  per  dollar  upon  the  gross  premium 
receij)ts  from  business  done  in  the  state.  Foreign  insurance  companies  shall  pay 
an  annual  tax  of  two  per  centum  upon  the  gross  premiums  received  from  business 
done  within  the  state.  §  25.  Corporations  not  subject  to  taxation  under  sections 
23  and  25  pay,  besides  the  tax  imposed  by  sections  1  and  2,  a  tax  of  three  per 
centum  on  their  "  net  earnings  or  income ;  "  but  this  section  shall  not  apply  to 
corporations  organized  for  manufacturing  purposes.  §  39.  The  treasurer  of  any 
corporation  doing  business  in  the  state,  "  upon  the  payment  of  any  interest  on 
any  scrip,  bond  or  certificate  of  indebtedness,  issued  by  said  corporation  to  resi- 
dents of  this  commonwealth,  and  held  by  them,"  shall  assess  the  tax  imposed  for 
state  purposes  upon  the  nominal  value  of  each  and  every  said  evidence  of  debt, 
and  furnish  a  sworn  statement  of  the  amount  of  such  indebtedness ;  "  and  it  shall 
be  his  further  duty  to  deduct  three  mills  on  every  dollar  of  the  interest  paid  as 
aforesaid  and  return  the  same  into  the  state  treasury."  Suppm't  1887,  p.  2399,  §  4 
(see  section  4  above).  Manufacturing  companies,  except  those  manufacturing 
malt,  spirituous  or  vinous  liquors,  or  gas,  are  exempted  from  taxation.  §  23.  The 
law  imposing  a  license  tax  on  foreign  corporations  is  repealed.  §  27.  The  offices, 
depots,  car-houses  and  other  real  property  of  railroad  corporations  situated  in 
Philadelphia,  "the  superstructure  of  the  road  and  water-stations  only  excepted," 
are  subject  to  city  taxes.  Digest,  p.  1601,  §  128.  All  loans  and  stocks  issued  by 
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any  domestic  corporation,  any  part  of  the  interest  whereon  is  guarantied  by  the 
state,  shall  pay  a  tax  of  half  a  mill  on  every  dollar  "of  the  par  value  thereof  on 
which  one  per  centum  per  annum  of  interest  shall  or  may  be  paid  by  the  com- 
monwealth," and  an  additional  half  a  mill  "on  every  dollar  of  the  par  value 
thereof,  for  every  additional  one  per  centum  per  annum  of  interest  which  shall 
or  may  be  paid  by  the  said  commonwealth;"  provided,  such  tax  shall  be  de- 
ducted by  the  state  treasurer  "  from  and  out  of  any  payment  or  payments  of  such 
interest,"  and  that  "  in  those  companies  in  which  the  guaranty  is  pledged  on  the 
capital  stock,  the  tax  imposed  by  this  section  shall,  during  the  continuance  of  the 
guaranty,  be  in  lieu  of  the  tax  on  the  capital  stock  subscribed  under  the  faith  of 
the  guaranty."  §  178  (Act  of  1846).  Taxes  on  capital  stock  are  paid  by  the  cor- 
poration from  the  dividends  or  profits,  or,  if  there  are  no  dividends  or  profits,  as- 
sessments may  be  made  on  the  stockholders  and  the  stock  be  sold  if  necessary. 
If  the  tax  is  not  duly  paid  the  directors  are  jointly  and  severally  liable  for  said 
tax.  ,  65  181.  Any  committee  appointed  by  the  state  treasurer  or  auditor  may  ex- 
amine tlie  books  and  accounts.  §  185.  That  portion  of  a  consolidated  railroad 
within  the  state  is  taxed  the  same  as  any  other  road  in  the  state.  Digest,  p.  1433, 
§  85.  Foreign  manufacturing  corporations  are  subject  to  the  taxation  statutes 
governing  domestic  manufacturing  corporations.  Their  real  estate  is  taxed  like 
other  real  estate.  Suppra't  1891,  p.  2504.  The  secretary  of  state  shall  I'eceive  $5 
for  filing  or  recording  any  paper  relating  to  corporations.  Digest,  p.  338,  §  9. 
Before  a  charter  will  be  granted  an  incorporation  a  fee  of  one-quarter  of  one  per 
cent,  upon  the  authorized  capital  stock  must  be  paid  to  the  state  treasurer.  Id., 
§  74  All  domestic  corporations,  except  railroad,  canal  and  some  other  companies, 
shall  pay  a  state  tax  of  one-quarter  of  one  per  cen  tum  upon  the  amount  of  any 
authorized  increase  of  capital  stock.     Suppm't  1891,  p.  2466. 

The  exemption  from  taxation  of  manufacturing  corporations  shall  apply  only 
to  so  much  of  the  capital  stock  as  "  is  invested  in  and  actually  and  exclusively 
employed  in  carrying  on  manufacturing  within  the  state."    L.  1893,  p.  353. 

§  969.  RHODE  ISLAiN'D: '  Constitutional  provisions.—  Any  special  act 
creating  a  corporation  other  than  one  for  religious,  literary,  charitable,  military  or 
fire  purposes  must  be  introduced  into  the  legislature  and  then  wait  until  a  subse- 
quent election  of  members  takes  place  before  it  is  passed,  public  notice  being  given 
of  its  pendency.    Constitution  of  1843,  art  4,  §  17. 

Miscellaneous  corporations. —  There  is  no  general  incorporating  act 

Manufacturing  corporations. —  The  members  shall  be  "jointly  and  sever- 
ally liable  for  all  debts  and  contracts  made  and  entered  into  by  such  company, 
except  as  hereinafter  provided,  until  the  whole  amount  of  the  capital  stock  fixed 
and  limited  by  the  charter  of  said  company,  or  by  vote  of  the  company  in  pursu- 
ance of  the  charter  or  of  law,  shall  have  been  paid  in  "and  a  certificate  thereof 
I'eoorded  with  the  town  clerk,  "  and  no  loiiger,  except  as  liereinafter  provided." 
Pub.  Stat  1883,  ch.  155,  g  1.  The  president  and  directors,  with  the  treasurer  and 
clerk,  shall,  within  ten  days  after  the  payment  of  the  last  instalment,  make  a  cer- 
tificate stating  tlie  amount  of  capital  fixed  and  the  amount  paid  in,  said  certificate 
to  be  recorded  as  above  required.  In  case  of  an  increase  of  capital,  like  action 
shall  be  taken  respecting  the  amount  added  and  paid  in.  t;  3.  Any  officers  who 
shall  refuse  or  neglect  to  comply  with  the  aforesaid  provisions  shall  be  "jointly 
and  severally  liable  for  all  debts  of  the  company  contracted  after  the  expiration 
of  said  ten  days  and  before  such  certificate  shall  be  recorded  as  aforesaid."  §  3. 
Every  such  company  may,  by  a  vote  at  a  special  meeting,  reduce  its  capital  stock 
within  the  authorized  limits,  and  in  default  of  recording,  within  ten  days,  as 
aforesaid,  a  certified  copy  of  such  vote,  the  directors  shall  be  "  jointly  and  sever- 
ally liable  for  all  debts  of  the  company  contracted  after  said  ten  days,  and  before 
the  recording  of  the  copy  of  the  vote  as  aforesaid."    §  4.    If  any  of  the  capital 

>  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1892  are  Included  in  this  synopsis. 
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shall  be  refunded  to  the  stockholders'  befora  the  payment  of  all  the  debts  of  the 
company  "  contracted  previously  to  the  recording  of  the  copy  of  the  vote  reduc- 
ing the  capital  stock,"  all  the  stockholders  of  the  company  shall  be  "jointly  and 
severally  liable  for  the  payment  of  said  last  mentioned  debts."  55  5.  If  the  di- 
i-ectors  shall  declare  and  pay  any  dividend  while  the  company  is  insolvent,  or 
■which  would  render  it  insolvent,  they  shall  be  "  jointly  and  severally  liable  for  all 
the  debts  of  the  company  then  existing,  stnd  for  all  tliat  shall  be  thereafter  con- 
tracted so  long  as  they  shall  respectively  remain  in  ofBce,"  but  such  liability  shall 
not  exceed  the  amount  of  such  dividend,  and  absent  and  objecting  directors  shall 
be  relieved  from  liability  by  filing  their  objection.  §  6.  Stock  shall  not  be  paid 
for  by  any  stockholder's  note  or  obligation,  and  the  company  shall  make  no  loan 
to  a  stockholder.  The  officers  making  or  assenting  to  such  a  loan  shall  be  "  jointly 
and  severally  liable  to  the  extent  of  such  loan  and  interest  for  all  the  debts  of  the 
company  contracted  before  repayment  of  the  sum  so  loaned."  §  7.  The  debts  of 
the  corporation  shall  not  at  any  one  time  exceed  the  capital  stock  actually  paid  in. 
In  case  of  any  excess  the  directors  under  whom  it  shall  happen  shall  be  "  jointly 
and  severally  liable,  to  the  extent  of  such  excess,"  for  all  existing  debts  and  for  all 
that  shall  be  contracted  during  their  respective  terms  of  office,  and  until  the  debts 
are  reduced  to  the  amount  of  capital  paid  in.  §15,  Any  director  who  is  absent 
at  the  time  of  contracting  such  debt,  or  objects  thereto,  may  avoid  liability  by 
giving  notice  of  his  absence  or  objection  at  a  meeting  of  the  stockholders,  which 
he  may  call  for  the  purpose.  §  16.  When  any  manufacturing  company  owning. 
Bi  manufacturing  establishment  obtains  a  charter  of  incorporation,  if  all  the  mem- 
bers of  the  corporation  are  members  of  the  company,  or  if  the  members  of  the 
corporation  who  are  not  members  of  the  partnership  shall  own  less  than  one- 
third  of  the  stock  of  the  corporation,  the  said  establishment,  including  the  real 
estate  and  machinery  conveyed  by  the  company  to  the  corporation,  shall  be  ap- 
praised by  the  town  tax  assessoi-s,  and  the  amount  of  the  capital  stock  represented 
by  such  real  estate  and  machinery  shall  not  exceed  the  sum  at  which  the  same 
may  be  appraised,  "  either  in  the  whole  under  the  provisions  of  this  chapter,  or  in 
any  part  which  may  be  exchanged  by  any  member  of  the  company  for  shares  in 
the  stock  of  such  corporation,  or  in  which  he  may  pay  assessments  laid  on  his 
shares  in  the  same."  §  8.  A  certificate  of  such  appraisement,  made  and  sworn  to 
by  the  assessors,  must  be  recorded  as  aforesaid,  besides  the  certificate  required  by 
section  3,  "  before  the  liability  of  the  members  of  such  corporation  for  the  debts 
and  contracts  of  the  same  shall  cease."  §  10.  An  annual  report  must  be  filed 
with  the  town  clerk.  §  11.  See,  also,  for  foreign  manufacturing  company,  Laws 
1892  (January  session),  ch.  1038,  and  ch.  1089.  For  failure  of  the  company  to  file 
such  report  the  stockholders  shall  be  "  jointly  and  severally  liable  for  all  the  debts 
of  the  company  then  existing  and  for  all  that  shall  be  contracted  before  such  no- 
tice shall  be  give.n,  except  as  hereinafter  provided,"  unless  the  company  shall  have 
made  an  assignment,  in  which  case  such  report  is  not  required.  §  12.  The  liability 
of  shareholders  is  "limited  to  the  shares  of  such  members  in  such  corporation 
paid  up  to  the  par  value  thereof,"  and  if  the  corporation  fails  to  file  the  report  as 
required  in  section  11,  the  members  shall  be  liable  "  for  said  debts  and  obligations 
in  an  additional  amount  up  to  but  not  exceeding  the  said  par  value  of  their  said 
shares."  §  13.  But  if  a  certificate  is  not  made  and  filed  as  required  by  section  11, 
any  stockholder  may  exempt  himself  from  liability  by  filing,  in  the  manner  above 
required,  a  true  return,  giving  the  condition  of  the  corporation  as  far  as  he  can 
ascertain  the  same ;  or  by  filing  a  statement  under  oath  that  he  has  requested  the 
directors,  and  they  have  refused,  to  make  the  required  report,  and  that  he  is  not 
able  to  make  the  same.  Such  statement  bj'  a  stockholder  must  be  published  in  a 
county  paper.  §  14.  The  realty  and  personalty  of  any  manufacturing  corpora- 
tion may  be  attached  and  sold  on  execution.  §  19.  All  the  officers  who  shall 
knowingly  sign  any  false  certificate  or  notice  required  by  this  chapter  shall  be 
"  jointly  and  severally  liable  for  all  the  debts  of  the  company  contracted  while 
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they  were  stockholders  oi*  officers  thereof."  §  20.  A  stockholder  who  has  paid 
any  deht  for  which  he  is  made  liable  by  this  chapter  may  recover  the  amount 
paid  in  an  action  against  the  company,  or  by  a  proceeding  in  the  supreme  court 
in  equity  against  any  of  the  stockholders  who  were  likewise  liable.  §§  23,  24.  No 
person  shall  be  imprisoned,  or  his  property  attached,  "  upon  an  execution  issued 
upon  a  judgment  obtained  against  a  corporation  of  which  such  person  is  or  was 
a  stockholder."  §  25.  Persons  holding  stock  as  guardians,  etc.,  are  not  person- 
ally liable  as  stockholdera    §  36. 

Kailroads. —  There  is  no  general  incorporating  act.  There  is  a  railroad  com- 
missioner appointed  by  the  governor.  Ch.  158,  g  1.  Every  railroad  built  without 
a  license  or  charter  from  the  legislature  is  declared  a  public  nuisance.  §  85.  No 
company  shall  abandon  any  station  established  for  a  year  without  permission  from 
the  legislature.  §  19.  Connected  railroads  shall  receive  each  other's  freight  for 
transportation,  and  shall  be  liable  for  any  injury  to  the  same.  §  21.  An  account 
of  the  toll,  freight  and  passenger  money  received  shall  at  all  times  be  kept  in 
readiness  for  an  examination  by  the  legislature  or  the  commissioner.  §  23.  Every 
stockholder  may  "at  all  reasonable  times"  examine  the  books,  papers  and  ac- 
counts, and  if  any  officer  shall  refuse  to  allow  such  examination  he  shall  forfeit 
$100.  §  24.  The  commissioner  shall,  when  he  thinks  best,  examine  into  the  pro- 
ceedings of  any  railroad  companj',  and  make  recommendations  to  the  legislature. 
§  27.  Annual  i-eports  must  be  sent  to  the  commissioner.  §  41.  Land  can  be  en- 
tered upon  only  for  survej's  until  security  is  given  for  the  payment  of  damages. 
§  43.  Every  railroad  must  make  suitable  and  reasonable  rates  and  accommoda- 
tions for  the  transportation  of  the  passengers,  freight  and  cars  of  connecting  roads. 
Laws  1888,  ch.  695.  The  franchise  and  property  of  a  railroad  corporation  "  may 
be  redeemed  by  it,  or  any  mortgage  thereof,  from  sale  on  execution,"  by  tender- 
ing to  the  purchaser  the  sum  paid  therefor,  with  interest,  at  any  time  within  sixty 
days  after  the  final  determination  of  any  writ  of  eri'or  to  reverse  the  judgment 
upon  which  the  execution  issued,  or  of  any  suit  to  test  the  validity  of  such  sale, 
brought  before  the  sale  or  within  sixty  days  thereafter.  "  But  nothing  herein  shall 
be  construed  as  authorizing  such  a  sale."  Id.,  ch.  716.  The  duties  and  powers  of 
the  railroad  commissioner  are  further  extended  in  chapter  758,  Laws  1889. 

General  provisions. —  If  no  special  provision  is  made,  all  corporations  may 
take,  hold,  transmit  and  convey  any  real  and  personal  property.  Ch.  153,  §  1. 
Shares  of  stock  are  personalty,  unless  otherwise  specially  provided,  and  shall  be 
transferable  in  the  manner  prescribed  by  the  by-laws,  g  3.  In  the  absence  of  a 
special  provision,  the  "by-laws  may  determine  the  manner  of  calling  and  conduct- 
ing meetings,  the  number  of  shares  necessary  for  a  quorum,  the  number  of  shares 
that  shall  entitle  a  member  to  one  or  more  votes,  the  mode  of  voting  by  proxy, 
the  mode  of  selling  delinquent  shares,  and  the  tenure  of  office.  Suitable  penalties 
may  be  annexed,  not  exceeding  in  any  one  case  $25  for  one  offense.  §  3.  The 
first  meeting  of  corporations,  excepting  banks,  shall,  unless  specially  provided  for 
in  the  act  of  incorporation,  be  called  by  a  notice  signed  by  one  or  more  of  the  cor- 
porators, arrd  published  for  seven  days.  §  4.  When  there  is  no  person  authorized 
to  call,  or  preside  at,  a  legal  meeting,  a  justice  of  the  peace,  upon  the  application 
of  three  or  more  members,  may  issue  a  warrant  to  either  of  said  members,  direct- 
ing him  to  call  a  meeting,  after  lawful  notice,  and  to  preside  at  the  meeting.  §  5. 
Corporations  whose  charters  expire  or  are  annulled  shall  continue  to  exist  for 
three  years  to  settle  up  their  business.  §8.  The  franchise  of  any  corporation 
authorized  to  receive  tolls,  with  alVthe  rights  and  privileges  thereof,  so  far  as  re- 
lates to  tolls,  "  and  also  all  other  corporate  property,"  may  be  sold  on  execution  in 
the  same  manner  as  the  real  estate  of  corporations,  g  9.  The  purchaser  shall 
have  all  the  privileges  which  belonged  to  said  corporation,  "so  far  as  relates  to 
the  right  of  demanding  toll,"  and  the  officer  making  the  sale  shall  deliver  to  the 
purchaser  possession  of  all  toll-houses,  etc.  The  purchaser  shall  conduct  the  cor- 
porate business  of  receiving  tolls,  and  the  corporation  shall  have  no  right  of  action 
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for  the  non-payment  thereof.  §  11.  The  purchaser  of  the  franchise  has  power 
to  prosecute  all  actions  for  tolls,  and  to  recover  penalties  for  injury  to  the  same, 
but  in  all  other  respects  the  corporation  retains  the  same  powers  and  must  dis- 
charge the  same  duties  as  before  the  sale.  g§  13,  13.  The  franchise  may  be  re- 
deemed within  three  months  by  payment  of  the  sum  for  which  the  same  was  sold, 
with  twelve  per  centum  interest  thereon.  §  14.  Records  of  transfers  of  the  stock 
of  domestic  corporations  shall  be  made  and  kept  within  the  state,  and  the  officer 
making  the  transfer  shall  be  a  resident  of  the  state.  §  15.  "  The  delivery  of  a  cer- 
tificate of  stock  of  a  corporation  transferable  only  on  tlie  books  of  the  corporation 
on  surrender  of  the  certificate  to  a  bona  fide  purchaser  or  pledgee  for  value,  to- 
gether with  a^  written  transfer  of  the  same  or  a  written  power  of  attorney  to  sell, 
assign  and  transfer  the  same,  signed  by  the  owner  of  the  certificate,  shall  be  a 
sufiScient  delivery  to  transfer  the  title  against  all  parties ;  but  no  such  transfer 
shall  affect  the  right  of  the  corporation  to  pay  any  dividend  due  upon  the  stock, 
or  to  treat  the  holder  of  record  as  the  holder  in  fact,  until  such  transfer  is  recorded 
upon  the  books  of  the  corporation,  or  a  new  certificate  is  issued  to  the  person  to 
whom  it  has  been  transferred."  Laws  1888,  ch.  690.  Every  domestic  corporation 
must  have  a  place  of  business  and  an  agent  within  the  state.  §  16.  All  acts  of 
incorporation  may  be  amended  or  repealed  at  the  will  of  the  legislature,  unless 
otherwise  provided  therein.  §  17.  "Corporations  hereafter  created  by  charter,  if 
DO  time  is  limited  therein,  shall  be  organized  within  two  years  from  the  passage 
of  their  respective  acts  of  incorporation.  The  charters  of  all  corporations  failing 
to  comply  with  the  provisions  of  this  section  shall  become  void."  §  18.  When  a 
corporation  is  organized,  or  its  capital  stock  is  increased,  such  corporation  shall, 
within  thirty  days  after  organization  or  after  such  increase,  file  with  the  seoi-e- 
tary  of  state  a  sworn  statement  settibg  forth  (1)  the  corporate  name ;  (2)  the  date 
of  organization ;  (3)  the  amount  of  capital  paid  in  upon  organization ;  (4)  "  the 
amount  of  inci'ease  of  capital  stock  paid  in,  with  the  date  thereof ;  "  (5)  the  loca- 
tion, and  the  address  of  the  treasurer,  g  19.  Shares  of  stock  and  franchises  may 
be  attached  or  sold  under  levy  of  execution,  pp.  369,  572,  616.  Provision  is  made 
for  the  appointment  of  a  receiver  upon  the  petition  of  any  stockholder  or  creditor. 
Laws  1888,  ch.  686.  All  foreign  express  or  transportation  companies  must  appoint 
some  resident  citizen  their  attorney,  upon  whom  service  may  be  made.  A  copy 
of  such  power  of  attorney  must  be  filed  with  the  secretary  of  state  together  with 
a  copy  of  the  charter.  For  failure  to  comply  with  any  of  these  provisions  the 
corporation  shall  forfeit  $o09.  Pub.  Stat,  ch.  138.  Every  foreign  corporation 
doing  business  in  the  state  "  shall  be  subject  to  suit  hereafter,  and  to  trustee  pro- 
cess by  garnishment,"  like  domestic  corporations.  Laws  1891,  ch.  989.  No  for- 
eign insurance  company  shall  do  business  in  the  state  until  it  has  appointed  the 
insurance  commissioner  of  the  state  its  attorney,  upon  whom  process  may  be 
served.  Laws  1884,  ch.  432,  §  3.  No  person  shall  act  as  agent  of  such  foreign 
company  unless  the  capital  stock  of  the  company  amounts  to  $100,000,  paid  in  and 
invested  exclusively  of  any  stockholders'  obligations,  nor  unless  such  company, 
if  other  than  a  life  insurance  company,  is  restricted  by  its  charter  or  otherwise  so 
that  it  cannot  incur  a  greater  hazard  in  any  one  risk  than  one-tenth  of  the  amount 
of  its  capital,  g  5.  In  the  case  of  life  insurance  companies,  the  auditor  or  treas- 
urer of  the  state  where  the  company  was  organized  must  certify  that  the  company 
has  on  deposit  there  good  securities  worth  $100,000.  §  6.  Every  agent  of  a  for- 
eign insurance  company  must  deposit  a  copy  of  the  charter  of  his  company.  |;  8. 
He  must  also  file  a  complete  statement  of  the  condition  of  the  company.  §§  9, 10. 
Every  company  must  return  an  annual  statement  of  its  condition.  §  12.  And  an 
abstract  thereof  must  be  published.  §  13.  Contracts  made  without  complying 
with  this  chapter  shall  be  valid,  but  the  agent  making  the  same  shall  be  fined 
from  $300  to  $1,000.  g.  14.  A  person  acting  as  agent  contrary  to  the  provision^ 
of  this  act  shall  be  fined  $1,000.  §  15.  The  penalty  for  a  refusal  of  the  agent  to 
answer  questions  put  by  the  commissioner  is  $1,000.     §  17.    No  such  agent  shall 
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establish  any  branch  agency.  §  19.  The  commissioner  shall  examine  the  affairs 
of  the  company,  and  may  revoke  the  authority  of  an  agent.  The  expenses  of  the 
examination  shall  be  borne  by  the  company.     §  30. 

Taxation. —  Property  exempted  from  taxation  includes  "property  specially 
exempt  by  charter,  unless  such  exemption  shall  have  been  waived  in  whole  or  in 
part."  Pub.  Stat,  ch.  41.  Personal  property  for  the  purpose  of  taxation  includes 
all  shares  in  any  domestic  or  foreign  corporation,  except  such  as  are  exempted  by 
law.  But  no  shareholder  shall  be  taxed  for  shares  "  held  in  any  corporation 
within  this  state  which  in  its  corporate  capacity  is  taxed  within  this  state  for  an 
amount  equal  to  the  value  of  its  property,  or  in  any  corporation  without  this  state 
which  is,  or  the  shares  in  which  are,  liable  to  taxation  in  the  state  where  such  cor- 
poration is  located."  Ch.  43,  §  10.  Non-resident  stockholders  in  national  banks 
located  in  the  state  are  taxed  where  the  bank  is  located.  §  15.  The  cashier  of 
every  bank  shall  furnish  to  the  town  assessors  a  list  of  all  the  non-resident  stock- 
holders, with  the  amount  of  stock  held  by  them  respectively.  Ch.  43,  §  5.  The 
tax  on  non-resident  stockholders  in  national  banks  is  a  lien  upon  their  shares,  and 
no  officer  shall  transfer  such  shares,  or  pay  any  dividend  thereon,  while  the  taxes 
are  due  and  unpaid.  §  9.  Any  officer  of  a  national  bank  who  shall  fail  to  com- 
ply with  the  provisions  of  this  chapter  shall  be  fined  not  more  than  $500  for  each 
offense.  §  10.  Any  town  may  require  a  report  concerning  the  stockholders  re- 
siding in  that  town,  and  for  neglect  to  furnish  such  return  demanded  by  the  town 
assessors  any  corpoi-ation  shall  forfeit  $100.  g  11.  Returns  to  town  assessors 
shall  give  the  par  value  and  the  cash  market  value  of  shares,  and  the  stockhold- 
ers "  shall  be  taxed  only  for  the  difference  betwoea  the  cash  market  value  of  each 
share  by  them  held,  and  the  proportionate  amount  per  share  at  which  its  real 
estate  and  machinery,  if  any,  were  last  assessed."  §  13.  Savings  banks  shall  pay 
twenty-five  cents  on  each  $100  of  deposits,  and  on  each  $100  of  reserved  profits. 
Ch.  37,  §  3.  Trust  companies  pay  twenty-five  cents  on  each  $100  of  deposits.  55  4. 
Every  insurance  company,  domestic  or  foreign,  must  pay  two  per  centum  on 
their  gross  premiums  and  assessments.  §§  5,  6.  An  agent  of  a  foreign  insurance 
company  who  refuses  to  make  proper  returns  for  taxation  shall  be  fined  not  more 
than  $1,000,  and  be  subjected  to  a  suit  on  his  bond.  §  7.  Telegraph,  telephone  and 
express  companies  pay  a  tax  of  one  per  cent  on  their  gross  receipts  in  lieu  of  all 
other  taxes.  §§  10,  11.  An  agent  who  refuses  or  neglects  to  make  the  proper  re- 
turns necessary  for  the  levy  of  the  tax  specified  in  the  two  preceding  sections 
shall  be  fined  from  $1,000  to  $5,000.  §  12.  A  charter  fee  of  $100  is  required,  and, 
in  addition,  one-tenth  of  one  per  cent  vipon  the  capital  stock  exceeding  $100,000 
authorized  by  the  charter.  Upon  every  increase  of  the  capital  stock  there  shall 
be  paid  one-tenth  of  one  per  cent  upon  such  increase.  §  14.  Every  foreign  in- 
surance company,  before  doing  business  in  the  state,  shall  pay  $30  for  filing  a  copy 
of  its  charter  or  "  deed  of  settlement ;  "  $30  for  filing  the  statement  preliminary 
to  admission,  and  for  filing  each  annual  statement  after  admission;  and  $3  for 
each  agent's  annual  certificata  Laws  1884,  ch.  433,  §  33.  The  eleptors  of  a  town 
or  city  may,  by  vote,  exempt  from  taxation  for  not  more  than  ten  years  any  man- 
ufacturing property  which  may  be  located  therein  in  consequence  of  such  exemp- 
tion, and  the  land  on  which  such  property  stands.  Laws  1892  (January  Session), 
ch.  1088. 

§  970.  SOUTH  CAROLINA:  i  Constitutional  provisions.—  "  The  general 
assembly  shall  grant  no  charter  for  banking  purposes,  nor  renew  any  banking  cor- 
porations now  in  existence,  except  uipon  the  condition  that  stockholders  shall  be 
liable  to  the  amount  of  their  respective  share  or  shares  of  stock  in  any  such  bank- 
ing institution  for  all  its  debts  and  liabilities,"  and  upon  the  further  condition  that 
no  director  or  officer  shall  borrow  from  the  corporation.  The  penalty  for  violat- 
ing this  section  is  fine  or  imprisonment     Books,  papers  and  accounts  shall  be  open 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1892  are  included  in  this  synopsis. 
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to  inspection.  Constitution  of  1883,  art.  XII,  §  6  (a).  Mines  and  mining  property- 
shall  be  taxed  only  upon  their  proceeds.  Art  IX,  §  1.  Corporations  may  be 
formed  under  general  laws,  but  all  such  laws  may  from  time  to  time  be  repealed 
or  altered.  All  corporation  property  is  taxable,  "except  in  cases  otherwise  pro- 
vided for  in  this  constitution."  Art.  XII,  g§  1,  3  (b).  No  corporation  shall  have 
a  right  of  way  until  full  compensation  shall  be  secured  to  the  owner,  "irrespective 
of  any  benefit  from  any  improvement  proposed  by  such  corporation,  which  com- 
pensation shall  be  ascertained  by  a  jury  of  twelve  men,  in  a  court  of  record,  or 
shall  be  prescribed  by  law."  Art.  XII,  §'3.  "  Dues  from  corporations  shall  be  se- 
cured by  such  individual  liability  of  the  stockholders  and  other  means  as  may  be 
prescribed  by  law."  Art.  XII.  "  All  general  laws  and  special  acts  passed  pur- 
suant to  this  section  shall  make  provisions  therein  for  fixing  the  personal  liability 
of  stockholders  under  pi-oper  limitations ;  and  shall  prevent  and  punish  fraudu- 
lent misrepresentations  as  to  capital,  property  and  resources,"  etc. ;  and  shall  reg- 
ulate the  public  use  of  all  franchises  which  have  been,  or  may  be,  granted  under 
the  authority  of  the  state,  "  and  shall  limit  all  tolls,  imposts  or  other  charges  and 
demands  under  such  laws."    Art.  XII,  §§  4,  5. 

Miscellaneous  corporations. — Two  or  more  persons  desiring  to  form  them- 
selves into  a  private  corporation  for  carrying  on  "  any  manufacturing,  mining, 
industrial,  labor,  immigration  or  other  business,  except  for  railroad  purposes,"  may 
file  with  the  secretary  of  state  a  written  declaration,  signed  by  themselves,  setting 
forth  the  names  and  residences  of  the  petitioners,  the  proposed  principal  place  of 
business,  the  general  purposes  of  the  corporation,  the  amount  of  the  capital  stock, 
the  number  of  shares  and  the  par  value  of  each,  "  and  any  other  matters  which  it 
may  be  desirable  to  set  forth  in  the  organic  law."  Act  No.  288,  L.  1886,  §  1.  All 
subscriptions  are  payable  "  in  money,  or  in  labor,  or  in  property  at  its  money 
value,  to  be  named  in  the  list  of  subscription."  If  the  labor  is  not  performed,  or 
the  property  delivered,  according  to  the  terms  of  the  subscription,  the  money 
value  named  in  the  list  must  be  paid.  Id.,  §  3.  After  a  bona  fide  subscription  of 
fifty  per  cent,  of  the  proposed  stock  has  been  made  the  company  may  organize. 
A  majority  in  value  of  the  stockholders  being  present  in  person  or  by  proxy  shall 
elect  a  board  of  directors  from  among  themselves  of  not  less  than  three  nor  more 
than  nine.  The  directors  elect  the  president  and  secretary  from  their  own  num- 
ber. Id.,  §4.  A  board  of  incorporators,  appointed  by  the  secretary  of  state,  re- 
ceive the  subscriptions,  call  the  subscribers  together  for  organization,  certify  the 
completion  of  the  organization  to  the  secretary  of  state,  and  upon  issuance  of  the 
certificate  of  incorporation  turn  over  to  the  company  all  the  money,  books  and 
papers.  Id.,  §§  3,  4,  5,  6.  The  charter  shall  issue  upon  the  filing  of  the  certificate 
that  there  has  been  paid  in  twenty  per  cent,  of  the  capital  subscribed,  to  be  paid 
in  money,  and  that  the  remainder  of  the  capital  so  subscribed  for  payable  in  money 
has  been  secured ;  also  that  twenty  per  cent,  of  the  property  subscribed  has  been 
delivered  and  the  remainder  secured.  Id.,  §  5.  In  all  charters  heretofore  or 
hereafter  granted  under  this  act,  no  irregularity  in  complying  with  the  pro- 
visions of  this  act  shall  be  held  to  vitiate  said  incorporation  until  a  direct  proceed- 
ing to  set  aside  and  annul  said  incorporation  is  instituted  by  the  proper  au- 
thorities of  the  state ;  and  all  acts  done  and  contracts  entered  into  shall  have 
the  same  force  and  effect  as  if  said  irregularity  had  not  existed.  Id.,  Amended 
Acts  1889,  No.  190.  The  capital  stock  may  be  increased  to  an  amount  not  exceed- 
ing $1,000,000  "  by  giving  each  stockholder  the  preference  of  taking  the  increase 
in  proportion  to  the  amount  of  the  original  stock  he  may  own,  by  a  vote  of  two- 
thirds  of  the  stock  in  value,  held  at  a  meeting  for  the  purpose,"  a  notice  of  which 
meeting  shall  have  been  published  for  thirty  days  in  a  newspaper  of  the  county 
where  the  principal  office  is  located.  A  certified  copy  of  the  resolutions  increas- 
ing the  stock  must  be  filed  with  the  secretary  of  state.  No.  288,  L.  1886,  g  9.  Each 
share  is  entitled  to  one  vote.  Id.,  §  10.  The  directors  shall  elect  and  may  dis- 
charge the  president  and  all  other  officers,  agents  and  servants,  and  shall  fill  any 
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vacancy  in  the  board  Id.,  §  13.  The  corporation  has  a  lien  upon  the  stock  of 
each  shareholder  for  all  dues  upon  his  subscription  for  stock.  Transfers  of  stock 
are  not  valid  except  as  between  the  parties  thereto  until  such  transfers  are  regu- 
larly entered  upon  the  books  of  the  company.  Id.,  §  14.  Mining  and  manufact- 
uring corporations  may  construct  a  I'ailroad,  tramway,  turnpike  or  canal,  for 
their  own  use  and  purposes,  and  may  condemn  the  right  of  way  in  lands  over 
which  such  road  may  pass.  Id.,  §  15.  The  books  must  be  open  to  the  stockholders, 
and  the  keeping  of  false  books  is  a  misdemeanor.  §  17.  Five  years  non-user  for- 
feits the  charter.  §  18.  Unless  otherwise  provided  in  the  charter  each  stockholder 
is  jointly  and  severally  liable  to  the  creditors  "  in  an  amount,  besides  the  value  of 
his  share  or  shares  therein,  not  exceeding  five  per  cent  of  the  par  value  of  the 
share  or  shares  held  by  such  stockholders  at  the  time  the  demand  of  the  creditor 
was  created,  provided  that  such  demand  shall  be  payable  within  one  year,"  and 
that  proceedings  shall  be  commenced  within  two  years  from  the  time  the  debt  is 
due,  and  within  two  years  after  he,  she  or  it  ceases  to  be  a  stockholder.  Per- 
sons holding  stock  as  trustees,  executors  or  administrators,  or  by  way  of  collateral 
security,  are  not  liable  personally,  but  the  estates  and  funds  in  their  hands  are 
liable.  Fraudulent  representations  as  to  the  capital,  property  or  resources  by  any 
officer  or  stockholder  shall  constitute  a  misdemeanor,  unless  special  provision  be 
made  in  the  charter  for  the  prevention  and  punishment  of  such  fraudulent  repre- 
sentations. Corporations  may  hold  and  dispose  of  real  estate  necessary  for  the 
purposes  of  their  business,  and  in  settlement  of  any  debts  due  them  shares  in  the 
capital  stock  are  deemed  personal  estate,  and  no  part  of  the  capital  stock  can  be 
used  in  any  banking  operation.  The  above  provisions  do  not  apply  to  railroad 
or  banking  corporations  formed  under  any  act  of  assembly.  Id.,  §  33.  The  treas- 
urer of  the  corporation  must  give  a  bond.  Id.,  §  33.  Any  absent  stockholder  may 
vote  by  proxy,  authorized  in  wMting,  and,  unless  by  its  by-laws  the  company  de- 
termines otherwise,  a  majority  in  interest  of  the  stockholders  shall  constitute  a 
quorum.  §  34.  If  no  period  of  time  is  limited  in  the  charter  the  charter  is  deemed 
perpetual.  The  amount  of  property,  real  and  personal,  which  a  corporation  may 
hold  maj'  be  limited  in  the  charter.  Id.,  §  36.  The  company  must  organize  and 
commence  business  within  two  years  from  the  date  of  its  incorporation  or  its  cor- 
porate powers  shall  cease.  Id.,  §  88.  This  meeting  cannot  be  held  until  a  thirty 
days'  notice  has  been  given  by  publication  in  the  county  newspaper,  a  copy  of 
■which  must  be  sent  to  each  stockholder.  Id.,  §  31.  The  increase  may  be  less 
but  shall  not  be  more  than  that  stated  in  the  published  notice  for  such  meeting. 
Id.,  §  33.  No  stock  shall  be  issued  until  fully  paid  according  to  the  terms  of  the 
subscription,  "except  in  cases  of  building  and  loan  associations  and  other  corpora- 
tions, when  by  the  terms  of  the  charter  the  capital  stock  is  to  be  paid  in  instal- 
ments."   Id.,  Amended  Acts  1888,  No.  17. 

Bailroads. —  No  general  incorporating  act  exists.  A  line  wholly  within,  or 
partly  within,  the  state  may  consolidate  with  any  other  railroad,  under  the 
authority  of  this  or  any  state,  when  the  lines  of  the  companies  thus  consoli- 
dating will  make  a  continuous  line  with  each  other,  or  by  means  of  an  interven- 
ing road,  provided  no  consolidation  be  made  with  a  road  of  another  state  contrary 
to  the  laws  of  that  state.  Gen.  Stat  1882,-  g  1425.  The  consummation  of  the  act  of 
consolidation  invests  the  new  company  with  all  the  rights  and  privileges  of  the 
old  corporations  without  any  further  act  or  deed,  and  imposes  upon  it  all  obliga- 
tions which  were  incumbent  upon  the  old  companies.  Id.,  §  1438.  Dissenting 
stockholders  must  be  bought  out  at  an  appraised  valuation.  §  1432.  Railroads 
may  lease  or  purchase  the  stock  or  bonds  of  any  connecting  line  chartered  by  the 
state,  or  extending  into  the  state,  and  may  guaranty  the  bonds  or  stock  of  any  con- 
necting line.  §  1434.  Railroads  may  aid  in  the  construction  of  anj'  branch  or  con- 
necting railroad  within  the  state,  "  whether  connecting  by  railroad  or  steamboat 
lines,  by  subscribing  for  shares  of  stock,  or  of  a  steamboat  company  connecting  the 
terminus  of  such  road  with  any  port  of  the  United  .States,  or  by  taking  its  notes  or 
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bonds,"  and  may  vote  on  all  such  shares  of  stock.  §  1435.  A  proxy  more  than 
six  months  old  is  not.valid.^  "No  person  shall  as  proxy  or  attorney  cast  more 
than  one  hundred  votes,  unless  all  the  shares  so  represented  by  him  are  held  by 
one  person."  "  No  salaried  officer  of  the  corporation  shall  vote  as  proxy  or  attor- 
ney." g  1437.  Stockholders  are  jointly  and  severally  liable  to  the  creditors  in  an 
amount,  besides  the  value  of  their  shares,  not  exceeding  five  per  cent,  of  the  par 
value  of  their  shares  at  the  time  the  demand  of  the  creditor  was  created.  "Pro- 
vided, such  demand  shall  have  been  payable  within  one  year.  Provided,  also, 
that  proceedings  shall  be  begun  against  such  stockholder  "  before  the  end  of  two 
years  from  the  time  when  he  ceased  to  be  a  stockholder ;  but  persons  holding 
stock  as  executors  or  administrators,  or  as  collateral  security,  are  not  liable  per- 
sonally. Act  No.  96,  L.  1885.  The  "  company  has  full  power  and  authority  to 
connect  with  or  cross  any  other  raih-oad,  .  .  .  purchase,  lease  or  consolidate 
with  any  other  railroad  within  or  without  the  state,"  on  such  terms  as  may  be 
agreed  upon  between  the  two  companies.  Id.,  g  5.  When  a  railroad  wholly  or 
partly  within  the  state  is  sold  by  virtue  of  a  mortgage  or  deed  of  trust,  the  pur- 
chaser shall  not  name  in  the  certificate  to  be  presented  to  the  secretary  of  state  a 
greater  capital  stock  than  the  amount  specified  in  the  original  charter  or  in  any 
amendment  thereto ;  provided,  "  nothing  herein  contained  shall  be  construed  to 
prevent  an  increase  of  capital  stock  to  such  an  additional  amount  as  may  be 
needed  to  convert  any  bondS  or  ether  indebtedness  of  the  original  corporation 
into  stock,  and  the  corporation  so  formed  may  divide  its  capital  stock  into  com- 
mon and  preferred  stock  upon  such  terms  and  with  such  conditions  as  may  be 
prescribed."  Gen.  Stat.  1883,  §  1430,  Amended  Acts  1889,  No.  334.  There  is  a  rail- 
road commission,  whose  salary  and  expenses  shall  be  borne  by  the  corporations 
operating  railroads  in  the  state.  The  powers  to  fix  passenger  and  freight  rates, 
'■joint  and  several,"  are  delegated  to  the  commission  as  fully  as  the  general  as- 
sembly itself  could  exercise  them.  All  contracts  and  agreements  in  reference  to 
rates  shall  be  submitted  to  the  commissioners  for  approval ;  also  all  arrangements 
for  the  dividing  of  earnings  by  competing  lines,  so  far  as  such  arrangements  af- 
fect rates.  The  commission  may  also  make  rules  to  prevent  discrimination. 
Discrimination  in  transportation  or  rates,  or  unreasonable  charges,  shall  be  pun- 
ished by  a  fine  of  from  $100  to  $1,000.  All  contracts  not  approved  by  the  commis- 
sion, or  fixing  higher  rates  than  the  rates  fixed  by  the  commission,  shall  be  void. 
For  violating,  by  its  agents  or  employees,  any  of  the  rules  and  regulations  of  the 
commission,  and  refusing  to  recompense  the  injured  party,  any  corporation  shall 
be  fined  from  |1,000  to  $5,000.  The  provisions  of  this  act  apply  to  all  common 
carriers  doing  business  over  a  railroad,  excepting  express  companies.  It  shall 
not  apply  to  rates  on  freight  which  comes  from  or  goes  beyond  the  state  line,  on 
which  less  than  local  rates  is  charged.    Laws  1893,. p.  8. 

Taxation. — "All  moneys,  credits,  investments  in  bonds,  stocks,  joint-stock  com- 
panies or  otherwise,  of  parties  resident  within  this  state,  shall  be  subject  to  taxa- 
tion." Gen.  Stat.  1883,  §  164.  Shares  of  stock  are  exempt  from  taxation  if  the 
company  or  corporation  is  required  to  list  its  capital  and  property  for  taxation  in 
the  state.  §  169  (19th).  "All  moneys,  credits,  investment  in  bonds,  stocks,  joint- 
stock  companies  or  otherwise,"  whether  in  or  out  of  the  state,  shall  be  listed  for 
tH -acion  by  owners  resident  within  the  state.  §  173  (4th),  §  176  (15th).  The  road- 
bed, right  of  way,  all  buildings,  fixtures,  vessels  and  real  estate,' "  owned  and  neces- 
sarily in  daily  use  by  any  railroad,  turnpike,  plank-road,  bridge,  telegraph,  canal 
or  slack-water  navigation  company,  in  the  prosecution  of  its  business,  shall,  for 
the  purposes  of  this  chapter,  if  the  company  be  organized  in  this  state,  be  treated 
as  personal  property.  But  the  lien  for  taxes  shall  attach  to  the  property  as  if  the 
same  were  real  property,"  and  the  value  thereof  shall  be  included  in  tlie  return  of 
the  other  personal  assets  of  the'  company  for  taxation.  §  179.  The  president  and 
Si^cretary  of  every  railroad,  any  part  of  which  is  within  the  state,  are  required  to 
make  to  the  comptroller-general  a  return  of  all  their  property  for  taxation  between 
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June  1  and  July  20  of  each  year,  according  to  the  provisions  of  sections  180-188.  A 
state  board  shall  equalize  the  valuations  returned  to  the  comptroller-general,  and 
the  comptroller-general  shall  certify  to  the  county  auditor  of  each  county  in  which 
any  part  of  the  railroad  may  be  situated  the  corrected  valuations  of  the  railroad 
property  in  his  county.  The  county  auditor  shall  charge  the  railroad  company  in 
the  several  cities,  towns  and  incorporated  villages  of  his  county  for  taxation  with 
the  corrected  valuations.  §g  186,  187,  Am'd  Laws  1893,  p.  105.  If  any  railroad 
company  fail  to  make  th^  return  as  required  by  law,  the  state  board  shall  ascer- 
tain the  value  of  the  said  company's  road  and  property,  and  add  thereto  fifty  per 
centum  as  penalty,  and  apportion-the  same  to  the  several  counties,  towns,  cities 
and  incorporated  villages  in  which  any  part  of  said  road  may  be  located,  g  188, 
Am'd  Laws  1892,  p.  105.  A  corporation  "  organized  under  the  laws  of  this  state, 
and  owning  property  in  any  other  state  or  county  as  well  as  in  this  state,  shall 
not  be  required  to  return  its  capital  for  taxation  in  this  state,  but  shaU  return  such 
property  as  it  owns  in  this  state,  and  such  proportion  of  the  value  of  its  other 
property  as,  if  owned  by  individual  residents  of  this  state,  would  be  taxable  in  this 
state ;  and  if  such  return  be  made  by  such  company,  the  shareholders  therein  shall 
not  be  required  to  return  their  shares  for  taxation."  §  194.  If  the  whole  property 
of  a  domestic  corporation  is  out  of  the  state  no  tax  is  levied  on  its  capital.  §  195. 
Domestic  or  foreign  corporations,  "  the  manner  of  listing  whose  personal  property 
is  not  otherwise  specially  provided  for  by  law,  shall  list  for  taxation  all  their  per- 
sonal and  real  property  and  effects "  as  individuals.  §  196.  The  shares  of  the 
stockholders  in  any  bank  located  in  the  state  are  taxed  only  in  the  city,  town, 
ward  or  incorporated  village  where  the  bank  is  located.  §  198.  The  real  estate 
of  any  bank  shall  be  taxed  where  the  real  estate  is  located,  the  same  as  the  real 
estate  of  individuals.  §  199.  The  president  and  cashier  "  shall  return  for  taxation 
to  the  county  auditor  a  full  statement  of  the  names  and  residences  of  the  stock- 
holders, with  the  number  of  shares  held  by  each,  and  the  actual  value  in  money 
of  such  shares,  together  with  a  description  of  the  real  estate  owned  by  the  bank." 
§  201.  The  county  auditor  shall  deduct  from  the  total  value  of  the  shares  of  such 
bank  the  appraised  value  of  the  real  estate  owned  b}'  the  bank,  and  the  remainder 
of  the  total  value  of  such  shares  shall  be  charged  with  taxes  in  the  names  ©f  the 
owners  thereof,  "  at  the  same  rate  as  charged  upon  the  value  of  other  personal 
propei-ty  at  the  place  where  ^such  bank  is  located."  §  203.  Any  tax  on  any  shares 
shall  be  a  lien  on  such  shares,  and  if  the  taxes  are  not  paid  as  prescribed  by  law 
the  officers  of  the  bank  may  transfer  the  stock  upon  which  the  taxes  are  delin- 
quent. §  203.  The  bank  may  pay  the  taxes  so  delinquent  and  deduct  the  amount 
thus  paid  from  the  dividends  which  may  be  due,  or  may  become  due,  on  such 
shares  as  aforesaid.  §  304.  Foreign  insurance  companies  and  building  and  loan 
companies  pay  a  license  fee  of  $100.  Laws  1892,  p.  89.  Mines  and  mining  claims 
are  taxed  like  other  property,  but  where  the  mine  is  actually  worked  the  gross 
proceeds  only  are  taxed.     Laws  1892,  p.  45. 

§  971.  SOUTH  DAKOTA:  i  Constitutional  provisions.—  The  legislature 
is  prohibited  from  "granting  to  an  individual,  association  or  corporation  any  spe- 
cial or  exclusive  privilege,  immunity  or  franchise  whatever."  Constitution  of 
1889,  art.  Ill,  §  23.  The  legislature  shall  not  delegate  to  any  private  corporation 
any  power  to  make  or  supervise  any  municipal  improvement.  Id.,  ij  26.  No  law 
shall  be  passed  "  making  any  irrevocable  grant  of  privilege,  franchise  or  immu- 
nity." Art.  VI,  §  12.  No  benefit  which  may  accrue  to  the  owner  as  the  result  of 
an  improvement  made  by  any  private  corporation  shall  be  considered  in  fixing 
the  compensation  for  property  taken  or  damaged.  Compensation  for  property 
"  taken  for  public  use  or  damaged  "  shall  be  determined  by  a  juiy  and  paid  before 
possession  is  taken.  Id.,  §  18.  No  law  shall  grant  to  any  citizen  or  corporation 
"privileges  or  immunities  which  upon  the  same  terms  shall  not  equally  belong  to 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  thi:;  synopsis. 
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all  citizens  or  corporations."  Id.,  §  18.  All  taxes  shall  be  according  to  the  money- 
value  of  the  property  taxed,  and  taxes  on  all  corporation  property  shall  be  levied, 
"as  near  as  may  be,  by  the  same  methods  as  are  provided  "  for  taxing  individual 
property.  Art  XI,  g  3.  "  The  power  to  tax  corporations  and  corporate  property 
shall  not  be  surrendered  or  suspended  by  any  contract  or  grant  to  which  the  state 
shall  be  a  party."  Id.,  §  3.  Investments  in  stocks  and  joint-stock  companies  shall 
be  taxed.  All  effects  or  dues  of  all  banks  or  bankers  shall  be  "subject  to  a  taxa- 
tion equal  to , that  imposed  on  the  property  of  individuals."  Id.,  §  4.  '-All  laws 
exempting  property  from  taxation  other  than  that  enumerated  in  sections  5  and  6 
lof  this  article  shall  be  void."  The  exemptions  do  not  include  any  private  corpo- 
ration organized  for  profit.  Id.,  §  7.  "  Neither  the  state,  nor  any  county,  town- 
ship or  municipality,  shall  loan  or  give  its  credit  or  make  donations  to  or  in  aid 
of  any  individual,  association  or  corporation,  .  .  .  nor  subscribe  to  or  be- 
come the  owner  of  the  capital  stock  of  any  association  or  corporation,  nor  pay  or 
become  responsible  for  the  debt  or  liability  of  any  individual,  association  or  cor- 
poration," except  to  "  pay  a  debt  or  liability  incurred  in  tiniie  of  war  in  defense  of 
the  state."  "  Nor  shall  the  state  engage  in  any  work  of  internal  improvement." 
Art.  XIII,  §  1.  "  No  corporation  shall  have  its  charter  extended,  changed  or 
amended  by  special  laws,  .  .  .  but  the  legislature  shall  provide  by  general 
laws  for  the  organization  of  all  corporations  hereafter  to  be  created."  Art  XVII, 
§  Iv  AH  existing  charters,  under  which  there  has  been  no  bona  fide  organization 
and  commencement  of  business  in  good  faith  at  the  adoption  of  the  constitution, 
shall  be  invalid.  Id.,  §  3.  No  general  or  special  act  shall  be  passed  relating  to 
existing  corporations  "except  upon  the  condition  that  such  corporation  shall 
thereafter  hold  its  charter  subject  to  the  provisions  of  this  constitution."  Id.,  §  3. 
Under  the  right  of  eminent  domain  the  legislature  shall  always  have  power  to 
take  the  property  and  franchises  of  incorporated  companies  for  public  use.  Id., 
§  4.  In  voting  for  officers  of  a  corporation,  "  each  member  or  shareholder  may 
cast  the  whole  number  of  his  votes  for  one  candidate,  or  distribute  them  upon 
two  or  more  candidates,  as  he  may  prefer."  Id.,  §  5.  Foreign  corporations 
doing  business  in  the  state  must  have  one  or  more  known  places  of  business 
in  the  state  and  an  agent  upon  whom  process  may  be  served.  Id.,  §  6.  Corpo- 
rations shall  do  only  the  business  expressly  authorized  in  the  charter,  and  shall 
hold  only  such  real  estate  as  is  necessary  and  proper  for  their  legitimate  busi- 
ness. Id.,  §  7.  "  No  corporation  shall  issue  stock  or  bonds  except  for  money, 
labor  done,  or  money  or  property  actually  received ;  and  all  fictitious  increase 
of  stock  or  indebtedness  shall  be  void."  An  increase  of  the  stock  or  indebted- 
ness of  corporations  is  to  be  allowed  only  in  pursuance  of  general  law,  and 
oaly  when  the  consent  of  those  persons  holding  the  larger  amount  in  value 
of  the!  stock  shall  have  been  obtained  at  a  meeting  after  sixty  days'  notice.  Id., 
S  8.  "  The  legislature  may  alter,  revise  or  annul  any  charter  of  any  corpora- 
tion now  existing  and  revocable  at  the  taking  effect  of  this  constitution,  or  any 
that  may  be  created,"  whenever  it  may  seem  injurious  to  the  citizens  of  the  state, 
without,  however,  doing  injustice  to  the  corporators.  "  No  law  hereafter  enacted 
shall  create,  renew  or  extend  the  charter  of  more  than  one  corporation."  Id.,  §  9. 
The  legislature  shall  grant  the  right  to  construct  and  operate  street  railroads  only 
upon  the  consent  of  the  local  authorities.  Id.,  §  10.  No  telegraph  company  shall 
consolidate  with  or  obtain  a  controlling  interest  in  the  stock  or  bonds  of  a  com- 
peting line,  nor  acquire  such  line  by  purchase  or  otherwise.  Id.,'§  11.  All  rail- 
road corporations  doing  business  in  the  state  shall  keep  an  office  fn  the  state  where 
transfers  of  stock  may  be  made,  and  shall  keep  open  to  public  inspection  books 
stating  the  capital  stock  subscribed  and  by  whom,  the  names  of  the  owners  and 
the  amounts  owned,  the  amount  of  stock  paid  in  and  by  whom,  transfers,  the 
amount  of  corporate  assets  and  liabilities,  and  the  names  and  residences  of  their 
ofiScers.  Annual  reports  shall  be  made  to  the  state.  Id.,  §  13.  The  provisions  of 
section  13  are  enforced  by  chapter  63  of  the  laws  of  1890.  Each  year  of  non- 
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compliance  is  punished  by  a  fine  of  $500.  The  rolling  stock  and  all  other  movable 
property  of  any  railroad  companj'  shall  be  personal  property  and  liable  to  execu- 
tion and  sale.  Id.,  §  13.  Competing  or  parallel  railroads  shall  not  consolidate ; 
and  in  no  case  shall  a  consolidation  take  place  until  after  a  sixty  days'  public  no- 
tice to  all  stockholders.  Id..  §  14.  All  railroads  and  transportation  companies  are 
declared  to  be  common  carriers,  and  the  legislature  is  given  power  to  regulate  the 
freight  and  passengei;  rates  of  such  common  carriers  from  one  point  to  another 
in  the  state.  Id.,  §  15.  "  Every  railroad  company  shall  have  the  right  with  its 
road  to  intersect,  connect  with  or  .cross  any  other  railroad,  and  shall  receive  and 
transport  each  the  other's  passengers,  tonnage  and  cars,  loaded  or  empty,  without 
delay  or  discrimination."  Id.,  §  16.  Every  banking  company  shall  promptly  close 
its  business  at  the  expiration  of  twenty  years  from  the  date  of  its  organization, 
but  shall  have  corporate  capacity  to  sue  and  be  sued  until  its  business  is  fully 
closed.  "The  legislature  may  provide  by  a  general  law  for  the  reorganization  of 
such  banks."  Art  XVIII,  g  3.  The  shareholders  and  stockholders  of  any  banking 
corporation  are  individually  liable  for  all  obligations  of  such  corporation  "  to  the 
extent  of  the  amount  of  their  stock  thei-ein,  at  the  par  value  thereof,  in  addition 
to  the  amount  invested  in  such  shares  or  stock."  The  liability  continues  for  one 
year  after  the  transfer  or  sale  of  the  stock.     Id.,  g  3. 

The  enabling  act  passed  by  congress,  and  approved  Eebruai'y  22,  1889,  provides 
that  "  all  laws  in  force  made  by  said  ten-itories,  at  the  time  of  -their  admission 
into  the  Union,  shall  be  in  force  in  said  states,  except  as  modified  or  changed  by 
this  act,  or  by  the  constitutions  of  the  states,  respectively." 
The  present  statutory  law  of  Dakota  affecting  corporations  is  as  follows : 
Miscellaneous  corporations. —  Oue-third  of  the  oSicers  of  a  corporation  shall 
be  residents  of  tlie  state.  Compiled  L.  1887,  §  2897.  An  unconditional  acceptance 
by  a  majority  of  the  corporators  of  the  statutory  grant  of  corporate  power  is  nec- 
essary to  constitute  a  corporation.  Id.,  §  2898,  Tliree  or  more  persons  may  incor- 
porate for  purposes  named  in  the  statute,  including  mining,  manufacturing  and 
other  industrial  pursuits,  or  any  other  lawful  business,  and  the  construction  or  op- 
eration of  railroads.  Biit  insurance  companies  can  only  be  formed  by  the  voluntary 
association  of  seven  or  mora  Id.,'  §  2900,  Am'd  Laws  1893,  ch.  42.  The  articles  of 
incorporation  must  set  forth  tlie  name  of  the  corporation,  the  purpose  for  which 
it  is  formed,  the  place  of  its  principal  business,  the  term  for  which  it  is  to  exist, 
the  number  of  its  directors  or  trustees,  "  and  the  names  and  residences  of  such  of 
them  who  are  to  serve  until  the  election  of  such  officers,  and  their  qualifications," 
and  if  there  is  a  capital  stock,  its  amount  and  the  number  of  shares  into  which  it 
is  to  be  divided.  Id.,  g  2902.  The  articles  of  incorporation  of  a  railroad  or  wagon 
road  must  also  state  the  kind  of  road  intended,  the  place  from  and  to  which  it  is 
to  be  run,  and  all  the  intermediate  branches,  the  counties  through  which  it  will 
run,  and  the  estimated  length  and  cost  of  the  road.  Id.,  §  2903.  The  articles  of 
incorporation  must  be  subscribed  by  three  or  more  persons,  one-third  of  whom 
must  be  residents  of  the  state,  "  and  acknowledged  by  each  before  some  officer 
authorized  to  take  and  certify  acknowledgments  of  conveyances  of  real  property." 
Id.,  §  2904.  Upon  the  filing  of  the  articles  with  the  secretary  of  state  he  shall  issue 
a  certificate;  "and  thereupon  the  persons  signing  the  articles,  and  their  associates 
and  successors,  shall  be  a  body  politic  and  corporate."  Id.,  §  2905.  "  A  subscrip- 
tion to  the  stock  of  a  corporation  about  to  be  formed  is  to  be  held  for  the  benefit 
of  the  corporation  when  it  is  formed,  and  may  be  enforced  by  it"  Id.,  §  2912. 
"  When  a  corporation  is  authorized  by  the  terms  of  subscription,  or  otherwise,  to 
forfeit  stock  for  non-payment  [of  subscriptions],  it  may  either  forfeit  the  stock  or 
recover  the  amount  of  the  subscription,  but  it  cannot  uo  both."  Id.,  g  2914.  Shares 
of  stock  are  personal  property,  " and  may  be  transferied  by  indorsement  by  the 
signature  of  the  proprietor,  or  his  attorney  or  legal  representative,  and  delivery  of 
the  certificate :  "  but  such  transfer  is  only  valid  as  between  the  parties  thereto  until 
entered  on  the  company's  books.    Provision  may  be  made  in  the  by-laws  for  issu- 
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ing  certificates  of  stock  prior  to  full  payment.  Id..  §  3915.  Unless  otherwise jjro- 
vided,  a  corporation  may  purchase  shares  of  its  own  stock  from  its  surplus  profits, 
in  such  manner  and  for  such  price  as  the  stockholders  may  unanimously  decide 
upon.  Id.,  §  2917.  "A  dividend  belongs  to  the  person  in  whose  name  it  stands  upon 
the  books  of  the  corporation  on  the  day  when  it  becomes  payable."  Id.,  §  3918. 
When  no  period  is  limited  a  corporation  shall  have  perpetual  existence.  Any  cor- 
poration may  bold  real  estate  requisite  for  the  legitimate  purposes  of  the  cor- 
poration, "not  exceeding,  in  any  case,  any  amount  limited  by  law."  Id,  g  3919. 
Every  corporation  formed  under  this  chapter  must  adopt  by-laws  within  one 
month.  A  majority  of  the  stock  must  vote  in  favor  of  such  by-laws,  at  a  meet- 
ing held  after  a  two-weeks'  published  notice.  A  written  assent  of  two-thirds  of 
the  stock  is  sufficient  to  adopt  the  by-laws  without  a  meeting  for  that  purpose. 
Id.,  §  3920.  The  mode  of  voting  by  proxy  may  be  prescribed  by  the  by-laws,  when 
no  other  provision  is  specially  made.  Id.,  §  3931.  A  vote  of  two-thirds  of  the 
stock  may  delegate  to  the  directors  the  power  to  amend,  repeal  or  renew  the  by- 
laws. Id.,  §  3933.  Each  share  of  stock  has  one  vote  at  all  elections.  Id.,  §"  3935. 
There  shall  be  from  three  to  eleven  directors,  all  holders  ck  stock,  the  amount  held 
by  each  to  be  fixed  by  the  by-laws.  Unless  otherwise  provided  in  the  by-laws,  the 
board  of  directors  may  fill  a  vacancy  in  the  office  of  director.  Id.,  §  2926.  Every 
decision  of  a  majority  of  the  directors,  made  when  the  board  is  duly  assembled, 
" is  valid  as  a  corporate  act."  Id.,  g  3937.  "The  du-ectors  of  corporations  must 
not  make  dividends  except  from  the  surplus  profit  arising  from  the  business 
thereof ;  nor  must  they  divide,  withdraw,  or  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock ;  nor  must  they  create  debts  beyond  their  sub- 
scribed capital  stock,  or  reduce  or  increase  their  capital  stock,  except  as  specially 
provided  by  law."  For  a  violation  of  these  provisions  the  directors  present  and 
not  entering  their  dissent  on  the  minutes  are  "jointly  and  severally  liable  te  the 
corporation,  or  to  the  creditors  thereof  in  the  event  of  its  dissolution,"  for  any 
amount  thus  wrongfully  appropriated ;  "and  no  statute  of  limitations  is  a  bar  to 
any  suit  against  such  directors  "  for  any  sum  for  which  they  are  thus  liable.  Id., 
§  2938.  No  director  shall  be  removed  from  office  except  by  a  vote  of  two-thirds 
of  the  stock  at  a  meeting  specially  called  for  the  purpose.  In  case  of  removal, 
the  vacancy  may  be  filled  at  the  same  meeting.  Id.,  §  39S0.  No  person  can  vote 
stock,  or  take  part  in  any  meeting,  unless  he  shall  have  had  stock  in  his  own  name 
on  the  books  for  at  least  ten  days.     Id.,  §  3931. 

Meetings  of  stockholders  and  of  the  board  must  be  held  at  the  principal  office, 
except  that  railroad  directors'  meetings  may  be  held  in  any  place  in  or  out  of  the 
state,  provided  the  railroad  has  one  or  more  resident  directors  or  a  duly  appointed 
resident  agent ;  when  not  otherwise  provided  in  the  by-laws,  all  board  meetings 
must  be  called  by  a  special  notice  in  writing  to  each  director.  A  justice  of  the 
peace  may  call  a  general  meeting  on  the  written  application  of  three  stockholdeis, 
if  there  is  no  one  authorized  to  call  such  meeting,  and  he  may  appoint  a  stock- 
holder to  preside.  Each  stockholder  is  individually  liable  "  for  the  debts  of  the 
corporation  to  the  extent  of  the  amount  that  is  unpaid  upon  the  stock  held  by 
him,  .  .  .  and  in  no  other  case  shall  the  stockholders  be  individually  and  per- 
sonally liable  for  the  debts  of  the  corporation."  Any  creditor  of  the  corporation 
may  institute  joint  or  several  actions  against  any  such  delinquent  stockholders. 
The  liability  is  determined  by  the  unpaid  subscriptions  at  the  time  the  action  is 
brought,  and  such  liability  cannot  be  avoided  by  a  subsequent  transfer  of  stock. 
The  term  "stockholder"  in  this  section  includes  any  equitable  owner  of  stock, 
though  his  name  may  not  appear  on  the  books.  Trust  funds  in  the  hands  of  a 
guardian  or  trustee  sh&U  not  be  thus  liable  by  reason  of  any  investment  in  stocks 
in  the  name  of  a  minor  or  of  a  trust  estate,  "  nor  shall  the  person  for  whose  bene- 
fit the  invesitment  is  made  be  responsible  in  respect  to  the  stock  until  he  becomes 
competent  and  able  to  control  the  same ;  "  but  the  personal  responsibility  of  the 
guardian  or  trustee  shall  continue  until  that  period.    Id.,  §  2933.    The  capital 
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stock  may  be  increased,  or  diminished  to  an  amount  not  less  than  the  indebted- 
ness of  the  corporation,  or  the  estimated  cost  of  the  works  proposed  to  be  con- 
structed, by  a  vote  of  at  least  two-thirds  of  the  stock  at  a  meeting  called  for  the 
purpose  by  the  directors.  The  written  assent  of  three-fourths  of  the  subscribed 
stock  has  the  same  effect  as  a  two-thirds  vote  at  a  meeting  thus  lield.  Id.,  g  2936. 
Detailed  records  of  all  transactions  and  all  meetings,  acts,  votes,  protests,  etc.,  and 
also  a  "  stock  and  transfer  "  book,  shall  be  kept  open  for  inspection.  §  2937.  If 
the  corporation  does  not  organize  and  begin  operations  within  one  year  its  pow- 
ers cease.  §  2939.  Upon  the  dissolution  of  a  corporation  the  directors  are  trust- 
ees of  the  creditors  and  stockholders,  having  full  power  to  settle  up  the  affairs  of 
the  corporation.  Id.,  §  2940.  Such  trustees  are  jointly  and  severally  liable  to  the 
extent  of  the  corporate  property  in  their  hands.  Id.,  §  2941.  After  one-fourth  of 
the  capital  stock  has  been  subscribed  the  directors  may  levy  and  collect  assess- 
ments thereon,  in  order  to  pay  expenses  or  debts  and  conduct  business.  Id.,  §  2943. 
Assensraents  are  levied  and  collected  as  provided  in  articles  2944-2963.  If  at  a  sale 
of  stock  to  collect  an  assessment  no  bidder  offers  an  amount  sufficient  to  pay  the 
assessment  and  costs,  the  corporation  may  bid  in  the  stock  at  the  amount  of  the 
assessment  and  charges  due.  The  assessment  and  charges  must  then  be  credited 
as  paid  in  full,  and  entry  of  the  transfer  iHust  be  made.  While  the  stock  remains 
the  property  of  the  cprporation  it  cannot- be  assessed,  and  no  dividends  may  be  de- 
clared thereon.  The  stockholders  may  make  such  disposition  of  such  stock  as 
they  deem  fit.  Stock  thus  owned  by  the  corporation  must  not  be  voted  at  any 
meeting.  §g  2955i-56.  The  franchise  of  any  corporation  authorized  te  receive 
tolls,  "and  all  the  rights  and  privileges  thereof,"  may  be  sold  under  execution,  in 
the  same'  manner  as  any  other  property,  "  but  without  any  exemption."  Id., 
§  2964.  The  purchaser  conducts  the  business  on  the  basis  of  the  corporation,  re- 
ceiving all  the  profits  therefrom.  Id.,  §§  29C5-66.  "The  corporation  whose  fran- 
chise is  sold  as  in  this  article  provided,  in  all  other  respects  retains  the  same  pow- 
ers, is  bound  to  the  discharge  of  the  same  duties,  and  liable  to  the  same  penalties 
and  forfeitures  as  before  such  sale."  Id.,  §2967,  The  franchise  may  be  redeemed 
within  one  year  by  payment  of  the  purchase  price  and  twelve  per  cent  interest 
thereon.  Id.,  §  2938.  The  legislature  may  examine  into  the  affairs  of  all  corpora- 
tions at  all  times.  Id.,  §  2970.  "Any  corporation  for  profit,  organized  under  any 
general  law,  may  amend  its  certificate  or  articles  of  incorporation,  so  as  to  modify 
or  enlarge  its  business  or  purposes,  change  the  number  of  its  directors,  change  its 
name  or  location  within  the  state,  increase  or  diminish  its  capital  stock,  or  pro- 
vide anything  which  might  have  been  provided  originally  in  such  certificate  or 
articles  of  incorporation  in  the  manner  hereinafter  provided."  The  amendments 
may  be  made  "  by  a  vote  of  those  stockholders  representing  a  three-fourths  ma- 
jority of  all  outstanding  stock,"  at  any  annual  meeting,  or  at  a  special  meeting 
called  after  thirty  days'  notice  in  writing  given  to  each  stockholder.  The  amend- 
ment thus  voted  must  be  properly  signed  and  filed  in  the  oflBce  of  the  secretary  of 
state.  Ch.  55,  Laws  1890.  "  Any  corporation  incorporated  under  the  laws  of  the 
territory  of  Dakota,  or  that  may  hereafter  be  incorpoi-ated  under  the  laws  of  the 
state  of  Dakota,  may  change  the  corporate  name,  the  corporate  seal,  the  principal 
place  of  business  and  the  place  of  holding  meetings,  as  provided  in  chapter  56, 
Laws  of  1890." 

Manufacturing  and  mining  companies  may  incorporate  for  a  period  not  longer 
than  twenty  years.  §  3108.  The  purposes  of  the  proposed  corporation  must  be 
definitely  stated,  its  funds  must  not  be  used  for  any  other  purpose,  and  the  corpo- 
ration must  not  loan  money  to  any  stockholder  therein.  §  3109.  Records  are  to 
be  open  to  the  inspection  of  stockholders,  and  an  annual  statement  of  accounts 
must  be  given  them  by  the  directors.  §  3110.  Stockholders  are  jointly  and  sev- 
erally liable  for  labor  done,  after  an  execution  against  the  corporation  has  been 
returned  not  satisfied,  provided  an  action  be  commenced  withij  four  months. 
Any  stockholder  compelled  thus  to  pay  the  debts  of  a  creditor  may  recover  from 
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all  the  stockholders  their  ratable  amount  of  the  sum  by  him  paid,  g  3111.  An- 
nual reports  are  to  be  made  and  published.  Wilful  neglect  or  falsity  therein  is  a 
misdenjeanor.  §  3113.  Upon  the  request  of  persons  owning  twenty  per  cent,  of 
the  stock  the  treasurer  must  issue  a  statement  of  the  condition  of  the  corporation. 
A  copy  of  the  statement  must  be  kept  in  the  office  for  six  months  to  be  exhibited 
to  any  stockholder.  §  3113.  Such  corporations  (manufacturing  and  mining)  may, 
have  a  business  office  outside  of  the  state  where  any  meeting  may  be  held,  but  the 
main  office  for  the  transaction  of  business  must  in  that  case  be  located  within  the 
state.  §  3114.  An  elaborate  law  provides  for  the  organization  and  operation  of 
building  and  loan  associations.    Laws  1893,  ch.  40. 

Railroads.— Five  or  more  persons  "may  form  a  corporation  for  the  purpose 
of  constructing  and  .  .  .  operating  a  railroad  for  the  transportation  of  pas- 
sengers and  freight,"  or  for  the  purpose  of  maintaining  any  railroad  already  con- 
structed for  that  purpose.  The  articles  of  organization  must  state:  (1)  The 
corporate  name.  (3)  The  termini  of  the  road.  (3)  The  estimated  length  and  the 
route.  (4)  The  amount  of  capital  stock,  the  number  of  shares,  how  much  com- 
mon and  how  much  preferred  stock.  (5)  The  names  and  residences  of  the  direct- 
ors and  their  duties.  §  3973.  There  shall  be  not  less  than  five  nor  more  than 
thirteen  directors.  Each  incorporator  shall  sign  his  name  and  place  of  residence, 
and  the  number  of  shares  he  agrees  to  take.  The  articles  shall  be  filed  in  the  of- 
fice of  the  secretary  of  state,  and  a  patent  shall  then  be  issued,  whereupon  the 
subscribers  to  the  articles  shall  be  a  corporation.  Id.  Directors  shall  be  stock- 
holders qualified  to  vote  at  the  time  of  their  election.  In  the  election  of  directors 
each  stockholder  has  one  vote  for  every  share  owned  by  him  for  thirty  days  be- 
fore the  election.  §  3974.  The  stock  of  every  such  corporation  is  deemed  per- 
sonalty. S  397.7.  The  capital  stock  may  be  increased  to  an  amount  deemed 
necessary  for  the  purpose  of  constructing  or  operating  the  road  by  a  vote  of  the 
owners  of  two-thirds  of  the  stock,  at  an  annual  meeting,  or  at  a  meeting  called  by 
a  notice  in  writing  to  each  stockholder,  served  personally  or  by  mail,  twenty  days 
prior  to  such  meeting.  §  2978.  Persons  holding  stock  as  executors,  guardians  or 
trustees  are  not  personally  liable  as  stockholders  for  unpaid  calls,  but  the  estates 
are  liable.  §3979.  The  raiU'oad  company  may  receive  voluntary  grants  of  real 
estate  to  aid  in  the  construction  and  operation  of  the  road,  and  may  acquire  by 
pui;chase  such  real  estate  as  may  be  necessary  for  the  accommodation  of  the  road, 
having  power  to  lease  or  sell  the  same  when  no  longer  required  for  railroad  uses. 
Railroads  are  bound  to  make  necessary  connections  with  other  railroads.  §  2980. 
The  company  may  borrow  money  at  any  rate  of  interest  and  may  execute  trust 
deeds  and  mortgages.  §  3981.  Any  railroad  corporation  may  extend  its  road,  or 
build  branch  roads,  in  such  manner  as  provided  in  section  2984.  The  directors  of 
a  road  may,  by  a  two-thirds  vote,  alter  the  route  of  the  road,  provided  no  injustice 
be  done  to  any  town,  village  or  city  which  may  have  aided  the  road.  §  3985. 
"Any  railroad  corporation  may  consolidate  its  stock,  franchises  and  property  with 
any  other  railroad  corporation,  whether  within  or  without  the  state,  when  their 
respective  railroads  can  be  lawfully  connected  and  operated  together  to  constitute 
one  continuous  main  line,  with  or  without  branches,  upon  such  terms  as  may  be 
agreed  upon,  and  become  one  corporation  by  any  name .  selected."  The  consoli 
dated  corporation  shall  have  all  the  rights,  immunities,  etc.,  including  the  right  of 
further  consolidation,  and  shall  be  subject  to  all  obligations,  which  either  of  them 
possessed,  or  was  subject  to,  at  the  time  of  consolidation.  A  majority  of  the  stock 
must  approve  of  the  consolidation,  and  a  certified  recoi'd  of  such  approval  must 
be  filed  with  the  secretary  of  state  before  the  consolidation  is  effective.  "  Any 
railroad  corporation  whose  line  is  wholly  or  in  part  within  this  state,  whether 
chartered  by  or  organized  under  the  laws  of  this  state,  or  anj'  other  state  or  ter- 
ritory, or  of  the  United  States,  may  lease  or  purchase  and  operate  the  whole  or 
any  part  of  the  railroad  of  any  other  railroad  corporation  together  with  the  fran- 
chisefe,"  etc.,  when  the  roads  can  be  lawfully  connected  so  as  to  constitute  a  con- 
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tinuous  main  or  branch  line;  provided,  that  in  no  case  shall  the  capital  stock  of 
the  company  formed  by  such  consolidation  exceed  the  sum  of  the  capital  stock 
of  the  companies  so  consolidated  at  the  par  value  thereof,  nor  shall  any  bonds 
or  other  evidences  of  debt  be  issued  as  a  consideration  for  or  in  connection 
vrith  such  consolidation.  §  2986.  Rolling  stock  and  fuel,  rights  of  way,  depot 
grounds,  and  other  real  property,  "  acquired  subsequently  to  the  execution  of  any 
trust  deed  or  mortgage  whvch  shall  have  been  described  or  provided  for  therein, 
shall  be  subject  to  the  lien  thereof  to  the  same  extent  as  the  property  therein  de- 
scribed, which  the  corporation  owned  at  the  time  of  the  execution."  §  3990.  The 
directors  may,  annually  or  oftener,  set  aside  a  sum  not  exceeding  fifty  per  cent 
of  the  net  earnings  of  the  road  to  pay  offi  indebtedness.  §  3993.  No  railroad  cor- 
poration may  plead  usury.  §  2993.  Annual  reports  must  be  made  to  the  stock- 
holders. §  3995.  A  foreign  corporation  whose  line  extends  to  the  boundary  line 
of  the  state  may  extend  its  line  into  the  state,  after  designating  the  route  as  pro- 
vided in  section  3973.  The  company  shall  then,  respecting  the  extension,  stand 
in  the  same  relation  to  the  state  as  though  articles  of  association  had  been  filed. 
§  2997.  A  railroad  commission  has  general  supervision  of  the  roads  of  the  state, 
with  power  to  inquire  into  the  conduct  and  management  of  any  road,  compel  re- 
ports to  be  made  to  themselves,  examine  any  of  the  books,  etc.  §§  137-153,  Am. 
ch.  110,  L.  1889.  A  township,  incorporated  town  or  city,  upon  the  petition  of  a 
majority  of  the  freehold  tax-payers,  maj'  hold  an  election  to  determine  the  ques- 
tion of  I'aising  a  tax  to  aid  in  the  construction  of  a  railroad.  Cb.  109,  L.  1889. 
Railroads  must  ship  withou-t  discrimination.  The  "long  and  short  haul  "  tariff 
abuse  is  corrected  and  prohibited.  Unreasonable  charges  are  prohibited.  Pool- 
ing is  declared  unlawful.  Schedules  of  rates  must  be  printed  and  kept  for  public 
inspection.  Returns  must  be  made  annually  to  the  commissioners  showing  the 
condition  of  the  company.  The  penalty  for  the  violation  of  any  of  these  provis- 
ions is  a  fine  of  from  $1,000  to  $10,000,  with  costs,  imposed  upon  the  company, 
and  each  day's  commission  of  any  act  prohibited,  or  neglect  of  anything  required 
to  be  done,  is  a  separate  offense.  Such  fine  is  not  a  bar  to  individual  action  for 
damage.  Laws  of  1889,  ch.  110.  The  railroad  commissioners  shall  order  all  rail- 
roads to  make  connections  at  junction  points.    Laws  1893,  ch.  137. 

Foreign  corporations. —  No  foreign  corporation  may  transact  any  business 
or  acquire  any  property  within  the  territory  until  a  copy  of  its  charter  has  been 
filed.  §  3190,  An  agent  must  be  appointed  upon  whom  process  may  be  served. 
§  3193. 

Taxation. —  All  investments  by  residents  in  the  stock  of  domestic  corporations 
and  banks  or  of  foreign  corporations  are  taxed.  All  property  of  such  corporations 
for  profit  is  taxed,  gg  1541-1544.  Depreciated  stocks  may  be  listed  at  their  cur- 
rent value  and  rate.  §  1561.  AH  corporations,  excepting  banking,  railroad  or 
telegraph  companies,  for  whose  taxation  special  provision  is  made  in  this  chapter, 
shall  make  a  full  return  of  all  property,  and  are  taxed  thereon  where  the  property 
is  situated.  §  1565.  All  railroad  property  necessarily  used  in  the  operation  of  the 
road  within  the  state  shall  be  assessed  for  taxation  by  the  state  board  of  assess- 
ment and  equalization.  Property  not  necessarily  used  in  the  operation  and  main- 
tenance of  the  road  is  subject  to  local  assessment  and  taxation.  Laws  1890,  oh.  21,  §  1. 
On  or  before  June  1  in  each  year  the  officers  of  the  corporation  must  furnish  to  the 
board  a  statement  of  the  number  of  miles  of  track  owned  or  leased  in  the  state 
and  in  each  county  of  the  state,  the  number  and  character  of  the  buildings  in  each 
county,  the  actual  amount  of  rolling  stock  owned  and  used  in  the  state  during  the 
year,  and  the  gross  and  net  earnings  of  the  lines  within  the  state  during  the  year. 
§  3.  The  valuation  of  such  railroad  property  "  shall  be  in  the  same  ratio  as  that 
of  the  property  of  individuals,"  taking  into  consideration  the  gross  and  net  earn- 
ings of  the  company.  §  4.  There  shall  be  a  "  pro  rata  distribution  per  mile  of 
the  assessed  value  of  the  whole  property  named  in  section  4,"  and  the  number  of 
miles  in  any  city,  town  or  township  will  determine  the  amount  of  property  to  be 
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taxed  in  such  city,  town  or  township.  The  tax  shall  be  levied  in  each  tax  district 
at  the  same  rate  as  the  tax  on  the  property  of  individuals  in  that  district  §§  5,  6, 7. 
The  county  treasurer  shall  colleot.such  railroad  taxes  in  the  manner  provided  by 
law  for  the  collection  of  the  taxes  of  individuals ;  "  and  the  amount  due  each  city, 
^incorporated  town  or  township,  or  lesser  taxing  district,  shall  be  paid  over  when 
•collected  by  the  county  treasurer,  to  such  city,  town,  township  or  lesser  taxing 
district."  g  8.  All  general  laws  in  force  al^e  applicable  in  the  collection  of  taxes 
levied  under  this  act,  except  that  no  process  is  necessary  to  authorize  the  county 
treasurer  to  sell,  rolling  stock  for  the  collection  of  said  taxes.  §  9.  If  the  com- 
pany fails  to  make  the  required  return,  the  state  board  shall  assess  the  property  on 
the  best  obtainable  information,  and  "  add  twenty-five  per  cent,  to  the  assessable 
Talue  thereof."  §  11.  Telegraph  and  telephone  companies,  under  the  supervision 
of  the  state  board,  must  pay  to  the  state  treasurer  a  tax,  in  lieu  of  all  other  taxes, 
"equal  to  the  average  amount  of  state,  county,  school  and  municipal  taxes  levied 
'  upon  the  property  for  ^he  preceding  year."  The  state  treasurer  shall  remit  to  each 
county  treasurer  the  proportionate  share  due  the  countjr,  and  the  county  treas- 
urer shall  apportion  it  as  in  other  cases.  §  11.  See,  also,  Laws  1893,  ch.  163.  The 
fee  of  the  secretary  of  the  state  for  issuing  a  certificate  of  incorporation  is  five 
dollars.    Compiled  Statutes  of  1887,  §  1403. 

§  973.  TENNESSEE:'  Constitutional  provisions.— "No  corporation  shall 
be  created,  or  its  powers  increased  or  diminished,  by  special  laws,"  but  general  incor- 
poration laws  shall  be  passed,  and  the  same  may  be  repealed  or  altered  at  any  time. 
No  alteration  or  repeal  shall  interfere  with  vested  rights.  Constitution  of  1870, 
art  XI,  §  8.  The  credit  of  the  state  shall  not  be  given  in  aid  of  any  corporation ; 
nor  shall  the  state  become  an  owner  in  any  bank,  or  a  stockholder  in  any  coi-po- 
lation.  Id.,  art  II,  §  31.  N9  county,  city  or  town  shall  give  or  loan  its  credit  in 
aid  of  any  corporation,  unless  authorized  by  three-fourths  of  the  votes  cast  at  an 
election  held  to  vote  upon  the  question.  And  no  such  municipality  shall  become 
a  stockholder  in  any  coi-poration  except  upon  a  like  vote.    Id.,  art  II,  §  89. 

Miscellaneous  corporations. — Five  or  more  persons  of  age  may  incorporate 
for  the  purposes  mentioned  in  this  chapter.  They  shall  "copy  the  form  of  char- 
ter adapted  to  the  purpose,"  filling  the  blanks  and  appending  an  application  in 
words  prescribed  by  this  section.  Code  of  1884,  ch.  8,  §  1693.  The  incorporation 
is  completed  by  registering  the  same  instrument  with  the  county  clerk  and  the 
secretary  of  state,  after  the  same  has  been  probated.  §  1693.  The  same  registra- 
tion must  be  made  in  each  county  where  an  agency  is  established.  §  1694.  There 
is  a  prescribed  form  of  application  to  be  copied  by  the  directors  when  it  is  desired 
to  change  the  corporate  name,  increase  the  capital  stock  or  obtain  any  of  the  pow- 
ers granted  herein.  §  1695.  The  powers  conferred  upon  any  corporation  under 
the  provisions  of  this  chapter  may  be  amended  or  repealed  at  the  will  of  the  legis- 
lature. §  1699.  The  number  of  directors  may  be  increased  or  diminished  to  any 
number  not  less  than  five,  upon  a  vote  of  three-fourths  of  the  capital  stoek.  §  1702. 
All  corporations  for  profit  may  "  hold  or  receive  by  gift,  in  addition  to  the  per- 
sonal property  owned  by  said  corporation,"  any  real  estate  necessary  for  the  cor- 
porate business,  and  may  "purchase  or  accept"  any  realty  for  any  debt  due  it,  and 
may  "sell  realty  for  corporation  purposes."  Such  corporation  has  power  to  "bor- 
row money,  and  issue  notes  or  bonds  upon  the  faith  of  the  corporate  property,  and 
also  to  execute  a  mortgage  or  mortgages  as  further  security  for  repayment  of 
money  thus  borrowed."  §  1704.  The  terms  of  all  officers  may  be  fixed  by  the  by- 
laws, but  shall  not  exceed  two  years.  §  1705.  The  corporation  may,  by  by-laws, 
regulate  the  subscription  for  or  transfer  of  stock ;  determine  the  amount  of  capi- 
tal, and  the  division  of  the  savne  into  shares ;  "  the  time  required  for  payment 
thereof  by  the  subscribers  for  stock,"  and  the  amount  to  be  called  at  any  one  time. 
Id.    Each  share  has  one  vote,  in  person  or  by  pi-oxy.   A  record  of  all  the  proceed- 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  t'_is  synopsis. 
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ings  of  the  board  and  an  annual  statement  shall  be  copied  on  the  minutes,  subject 
at  all  times  to  the  inspection  of  stockholders.  The  board  shall  fill  all  vacancies. 
The  first  board  shall  be  composed  of  original  corporators.  §  1706.  The  books  of  the 
company  shall  show  all  transactions  in  which  a  stockholder  or  creditor  is  pre- 
sumed to  have  an  interest.  §  1707.  Unpaid  subscriptions  are  a  fund  for  the  pay- 
ment of  the  corporate  debts.  The  transfer  of  stock  by  a  subscriber  does  not  relieve 
i^him  from  payment,  unless  his  transferee  has  paid  up  "  all  or  any  "  of  the  balance 
due  on  the  original  subscription.  §  1708.  No  powers  shall  be  possessed  unless 
expressly  given  or  necessarily  implied,  and  no  such  corporation  shall  discount 
notes  or  bills,  deal  in  gold  or  silver  coin,  issue  any  evidences  of  debts  as  currency, 
or  engagfe  in  any  business  outside  the  purpose  of  the  charter.  §  1709.  The  right 
of  legislative  control  is  reserved,  g  1711.  If  any  charter  is  repealed,  or  if  funda- 
mental amendments  are  rejected  by  a  vote  of  more  than  half  the  stock,  the 
corporation  shall  continue  to  exist  only  to  wind  up  its  affairs.  If  su'bh  funda- 
mental amendments  are  accepted,  all  persons  under  disability  and  all  dissenting 
stockholders  shall  cease  to  be  stockholders,  and  shall  be  ^aid  the  par  value  of 
their  stock,  or,  if  the  same  is  below  par,  the  market  value  thereof.  AH  creditors' 
claims  shall  have  the  preference  over  those  of  said  withdrawing  stockholders. 
§  1711.  All  stocks  are  personal  property,  and  subject  to  levy  and  sale,  the  com- 
pany, in  such  case,  being  required  to  make  the  proper  entries  on  the  transfer 
book ;  "but  such  sale  will  not  relieve  a  stockholder  from  liabilities  which  had  at- 
tached to  him  as  such,  previous  to  the  sale ;  neither  will  a  voluptary  sale."  §  1715. 
To  meet  contingencies,  or  for  the  purpose  of  a  sinking  fund,  a  fund  may  be  estab- 
lished, which  may  be  loaned,  and  in  relation  to  which  securities  may  be  taken. 
§  1711  (a).  Fraud  in  failing  to  comply  substantially  with  the  articles  of  incorpo- 
ration, or  in  deceiving  the  public  or  individuals  in  relation  to  liabilities,  subjects 
all  officers  and  stockholders  guilty  thereof  to  penalties  for  a  misdemeanor,  and 
also  to  suits  for  damage.  §  1716.  It  is  also  a  misdemeanor  to  divert  the  corpo- 
rate funds  to  other  objects  than  those  mentioned  in  the  act  of  incorporation,  to 
pay  dividends  which  will  impair  the  ability  to  meet  obligations,  to  keep  false 
books  or  accounts,  whereby  any  one  is  injured,  and  to  make  false  reports.  §  1717. 
The  participation  of  the  board  of  directors,  as  a  board,  in  -such  acts  forfeits  the 
charter,  whether  done  officially  or  by  the  tacit  acquiescence  of  a  majority.  §  1718. 
Non-user,  or  an  assignment  to  others,  in  whole  or  in  part,  does  not  dissolve  the 
corporation  unless  all  the  property  has  been  used  to  pay  debts.  §  1719.  Shai-es 
of  stock  may  be  $100,  or  less.  Laws  1889,  ch.  103.  Any  domestic  company  hav- 
ing, by  charter,  the  right  to  receive  moneys  in  trust  or  otherwise,  shall  have  the 
power  "  to  receive  deposits  and  loan  the  same  and  its  capital  on  any  kind  of  a  com- 
mercial or  business  paper  or  real  estate,  buy  and  sell  exchange,  and  all  kinds  of 
public  or  private  securities  and  commercial  paper."  Laws  1887,  ch.  190.  The  ex- 
ercise of  such  power  shall  not  affect  any  right,  power,  etc.,  granted  by  the  char- 
ter. Id.  Non-user  in  any  degree  shall  not  affect  any  franchise,  immunity,  etc., 
contained  in  the  charter.  Id.  Corporations  whose  charters  expire  by  limitation 
are  continued  bodies  corporate  for  five  years  for  winding  up  their  affairs,  and  "  to 
continue  the  corporate  business  for  which  they  wei-e  created  during  the  said  £erm 
of  five  years,  but  no  longer."  During  said  five  years  such  corporation  shall  have 
all  the  powers,  etc.,  and  be  subject  to  all  the  restrictions,  granted  or  imposed  by  the 
charter.  Code,  §§  1720,  1721,  Am'd  Laws  1887,  ch.  197.  Any  corporation,  whether 
incorporated  under  special  or  general  laws,  shall  have  the  power  "  to  lease  and 
dispose  of  their  property  and  franchises,  or  any  part  thereof,  to  any  corporation 
of  this  or  any  other  state  engaged  in  or  carrying  on,  or  authorized  by  its  charter 
to  carry  on,  in  this  or  any  other  state,  the  same  general  business  as  is  authorized 
by  the  charter  of  any  such  lessor  corporation  ;  and  said  corporations  shall  like- 
wise have  the  power,  and  are  hereby  authorized,  to  make  any  contract  for  the  use, 
enjoyment  and  operation  of  their  property  and  franchises,  or  any  part  thereof, 
with  any  such  other  corporation  of  this  or  any  other  state,  on  such  terms  and 
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conditions  as  may  be  agreed  upon  between  the  contracting  corporations ;  and 
such  lessee  corporation  or  corporations  are  authorized  and  empowered  to  make 
and  carry  out  such  leases  and  contracts."  But  when  such  leases  or  contracts  are 
made  by  the  directors  of  the  corporations,  the  same  shall  be  approved  by  a  "ma- 
jority, in  amount,  of  the  stock  of  the  lessor  corporation  present  or  represented  at 
a  regular  or  called  meeting,"  of  which  sixty  days'  notice  must  have  been  given 
by  publication.  If  the  lessee  is  also  a  domestic  corporation  the  approval  of  its 
stockholders  must  be  obtained  in  like  manner.  This  act  shall  not  be  construed 
to  authorize  "  any  corporation  of  this  or  any  other  state  to  lease  or  purchase  any 
railroad  and  line  that  is  a  competitor  foi-  the  same  business  with  any  line  already 
owned  or  under  control,  by  lease  or  otherwise,  or  two  lines  of  railway  that  are 
competitors  for  the  same  business  in  this  state."  Laws  1887,  ch.  198.  Incorpora- 
tion for  mercantile  business  is  allowed.  Laws  1887,  ch.  139.  Incorporation  is 
authorized  for  purchasing,  improving,  leasing,  renting,  enjoying,  etc.,  of  real  es- 
tate. But  not  more  than  one  hundred  and  fifty  feet  square  shall  be  owned  at  one 
time.    Laws  1885,  ch.  78. 

Manufacturing,  mining,  quarrying  and  boring  companies.— In  addi- 
tion to  the  powers  given  to  corporations  under  the  general  law,  such  companies 
may  "  raise,  buy,  sell  and  deal  in "  agricultural  products,  operate  flouring  and 
other  mills,  and  deal  in  merchandise.  Ch.  3,  §  1858.  Such  companies  may  con- 
demn a  right  of  way.  §  1854.  The  president  shall  publish  annually  a  sworn  state- 
ment showing  the  amount  of  capital  stock,  the  liabilities,  and  the  names  of  the 
stockholders.  §  1855.  Only  cash  shall  be  taken  in  payment  of  capital  stock,  "  or 
land  at  a  fair  valuation."  Any  loan  to  stockholders  "  shall  render  the  directors 
assenting  thereto  individually  liable  for  the  amount  thereof,"  this  liability  to  ex- 
tend in  favor  of  innocent  stockholders  as  well  as  creditors.  §  1856.  If  the  above 
required  statement  is  falsely  made,  all  persons  assenting  thereto  shall  be  "  indi- 
vidually liable  to  all  persons  dealing  or  trading  with  said  company  upon  the  faith 
of  such  fraudulent  statement."  g  1857.  If  the  debts  at  any  time  exceed  the  cap- 
ital paid  in,  "  the  directors  assenting  thereto  shall  be  individually  liable  to  the 
creditors  for  such  excess."  g  1858.  "  The  stockholders  are  jointly  and  severally 
liable  individually  at  all  times  for  all  moneys  due  and  owing  to  the  laborers,  serv- 
ants, clerks  and  operators  of  the  company,  in  case  the  corporation  becomes  in- 
solvent" Id.  If  the  directors  pay  any  dividend  when  the  company  is  insolvent, 
or  which  would  diminish  the  capital  stock,  they  shall  be  "  jointly  and  severally 
liable  to  creditors  for  the  amount  of  dividends  thus  declared,"  excepting  those 
who  vote  against  such  dividends,  or  file  their  objections  thereto.  §  1859.  Any 
mining  corporation  may,  upon  a  vote  of  thi-ee-fourths  in  interest  of  stockholders, 
"subscribe  for,  purchase,  hold  or  dispose  of  stock  in  any  railroad  company  whose 
line  of  road  shall  be  contiguous  to  the  works  of  such  company,  or  so  near  thereto 
as  to  be  used  by  them  in  carrying  on  their  necessary  operations."  §  1860. 
"For  the  purpose  of  raising  the  money  to  pay  for  such  stock  or  the  subscription 
therefor,  such  corporations  are  authorized  to  indorse  the  bonds  of  said  railroad 
company,  or  to  issue  company  mortgage  bonds  in  such  amount  and  to  mature  at 
such  times,  and  to  bear  such  rate  of  interest,  not  exceeding  the  lawful  conven- 
tional rate  of  interest  existing,  and  to  dispose  of  said  bonds  and  apply  the  proceeds 
thereof,  as  the-stock holders  and  directors  of  such  company  may  deem  best  for 
their  interest."  §  1861.  '■  Said  mining  companies  are  authorized  to  mortgage 
their  franchises  and  estates,  real  and  personal,  to  secure  the  payment  of  the  bonds 
indorsed  or  issued  as  aforesaid."  g  1862.  A  resolution,  passed  by  three-fourths 
in  interest  of  the  shareholders,  may  fix  the  time  and  place  for  holding  all  subse- 
quent directors'  meetings,  g  1863.  Manufacturing  corporations  may  hold  real 
estate  mortgaged  to  it,  "  or  conveyed  in  trust  to  secure  any  debt  due  to  the  corpo- 
ration arising  from  a  sale  or  purchase  of  its  territorial  right  under  its  letters  pat- 
ent," and  may  purchase  any  such  real  estate  at  any  sale  thereof,  and  dispose  of 
the  same  at  will.    §  1868.     The  corporation  shall  not  loan  money,  but  must  de- 
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clare  dividends  when  able  to  pay  four  per  cent,  on  the  capital  stock.  "  Any  such 
loan  or  failure  to  declare  and  pay  the  dividend  shall  render  the  directors  assent- 
ing thereto  individually  liable  for  the  amount  thereof  "  to  innocent  stockholders 
and  creditors  alike.  §  1870.  Any  manufacturing  compauy  may  take  the  assign- 
ment of  any  patent  in  payment  of  capital  stock.    §  1873. 

Railroads. —  Five  or  more  citizens  of.  full  age  may  incorporate,  the  special 
form  for  the  charter  being  given.  Ch.  3,  §  1891.  Tfie  freight  charges  shall  not 
exceed  twenty-five  cents  per  hundred  for  heavy  articles,  and  ten  cents  per  cubic 
foot  on  articles  of  measurement,  for  every  hundred  miles,  and  four  cents  per  mile 
for  passengers.  Special  rates  below  this  limit  may  be  made  with  any  shipper.  Code, 
§  1893.  The  president  and  other  corporators  shall  be  the  first  board  of  directors. 
§  1900.  The  board  may  fix  the  amount  of  capital  stock  and  the  number  of  shares, 
and  under  their  direction  subscription  books  may  be  opened.  All  persons  have 
an  equal  right  with  the  original  corporators  to  subscribe  fOf  stock.  "  When  a  suf- 
ficient amount  of  stock  is  subscribed,"  a  meeting  shall  be  called  to  elect  officers. 
The  board  may  use  their  judgment  as  to  an  increase  of  capital  stock.  §  1901.  If 
any  officer  continues  to  hold  office  beyond  his  term,  and  the  proper  officers  fail  to 
call  a  meeting  to  elect  a  new  officer,  such  meeting  may  be  called  by  any  stock- 
holder. §  1238.  The  stockholder  petitions  the  court  for  an  election.  §  1240.  Any 
railroad  corporation,  organized  under  the  laws  of  this  state,  may  acquire  and 
operate  any  other  railroad  with  all  the  franchises  belonging  thereto.  §  1S50.  Such 
corporation  shall  have  power  "  to  borrow  money  and  to  issue  its  bonds  therefor, 
or  for  any  other  indebtedness  or  liability  which  it  may  incur,  or  may  have  incurred 
in  the  exercise  of  its  lawful  purposes ;  and  to  recover  the  payment  of  such  bonds, 
with  the  interest  thereon,  by  a  mortgage  of  the  whole,  or  any  part  of  its  railroad 
and  equipments  and  other  property  and  franchises,  containing  such  provisions  as 
its  directors  shall  approve."  §  1251.  Any  railroad  corporation  whose  corporate 
existence  has  been  recognized  by  the  legislature  may  purchase  any  railroad  sold 
in  any  state  under  judicial  proceedings,  or  sold  by  any  pui-chaser  who  derived 
title  under  such  sale.  §  1252.  AUicompanies  have  power  to  cross  each  other's 
roads,  "  or  to  unite  with  each  other  as  with  branches."  §  1249  (a).  Every  com- 
pany shall  receive  the  "  full-loaded "  fi'eight  cars  of  other  companies,  transport 
and  return  them  at  the  same  rate  for  the  freight  therein  as  is  charged  for  simi- 
lar transportation  in  their  own  cars.  §  1249  (b).  A  company  owning  any  main 
line  "  may  contract  with  any  company  owning  a  railroad  connecting  with  such 
main  line  for  the  lease  thereof."  §  1249  (d).  The  lessee  shall  hold  the  road 
subject  to  all  the  liens  and  liabilities  to  which  it  was  subject  before  the  lease, 
"and  be  bound  for  all  payments  for  which  the  lessor  was  liable."  g  1249  (e).  All 
purchasers  of  domestic  roads  at  judicial  sales  succeed  to  the-  rights,  franchises, 
etc.,  and  are  subject  to  all  the  liabilities  of  the  delinquent  company.  g§  1253, 
1254,  1256.  The  purchasers  may  form  a  new  corporation.  §  1255.  The  purchasers 
under  a  mortgage  sale  may  adopt  a  corporate  name  and  elect  not  less  than  three 
directors,  one  of  whom  must  be  a  resident  of  the  state.  §  1257.  At  a  meeting 
for  such  election  each  $100  of  interest  shall  have  one  vote,  unless  a  different  basis 
is  previously  agreed  upon  by  the  purchasers.  §  1258.  The  board  shall  fix  the 
amount  of  the  capital  stock,  "  and  the  amount  of  stock  or  bonds,  or  both,  which 
shall  represent  the  interest  of  said  purchasers,  dividing  such  stock  into  shares  of 
$100  each."  §  1359.  The  board  shall  make  a  certificate  showing  (1)  the  name  of 
the  corporation ;  (2)  the  amount  of  capital ;  (3)  the  number  of  shares ;  (4)  the  num- 
ber of  directors  and  their  residences ;  (5)  where  the  road  lies ;  (6)  the  former  cor- 
porate name.  The  same  must  be  filed  with  the  secretary  of  state.  Thereupon  the 
purchasers  are  a  corporation.  §  1260.  The  board  shall  issue  to  the  parties  inter- 
ested in  the  purchase  shares  of  stock  at  $100  each,  in  proportion  to  their  rights,, 
"  which  shares  shall  be  fully  paid  and  not  liable  to  calls ;  and  also  such  bonds  and 
obligations  as  they  may  determine."  §  1361.  It  shall  be  lawful  for  any  domestic 
company,  or  for  any  lessees  of  such  company's  line,  "from  time  to  time,  to  sub- 
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serilje  for  or  purchase  the  stock  and  bonds,  or  either,  of  any  other  railroad  com- 
pany or  companies  chartered  by  or  of  which  the  road  or  roads  is  or  are  author- 
ized to  extend  into  this  state,  when  their  roads  shall  be  directly  or  by  means  of 
intervening  railroads  connected  with  each  other ;  and  to  make  contract  with  such 
company  or  companies  for  the  construction,  maintenance,  repairs  or  equipments, 
as  well  as  lease  of  such  other  railroad  or  railroads,  upon  such  terms  as  may  be 
agreed  upon  by  the  company  or  companies  owning  the  same,  or  by  the  companies 
and  such  lessees."  §  1262.  The  consolidation  of  any  two  connecting  lines  is  au- 
thorized. §  1263.  The  agreement  shall  be  in  writing  and  shall  specify  the  terms 
and  conditions  of  the  consolidation.  §  1264.  The  terms  and  conditions  must 
be  approved  by  a  majority  of  the  stockholders  of  each  comlsany  at  a  regular  an- 
nual meeting,  and  all  indebtedness  due  to  the  state  for  aid  in  construction  must 
be  paid  before  the  consolidation  takes  effect.  §  1265.  The  agreement,  with  evi- 
dence of  stockholders'  approval,  must  be  filed  with  the  secretary  of  state.  §  1266. 
The  rights  of  existing  creditors  shall  not  be  affected,  and  a  consolidated  com- 
pany shall  have  all  the  rights,  etc.,  and  be  subject  to  all  the  liabilities,  of  the  old 
companies.  g§  1267,  1268.  The  new  company  has  power  to  (1)  fix  the  number  of 
directoi's  and  the  time  of  their  election ;  (2)  to  fix  the.  number,  names  and  duties 
of  its  officers ;  (3)  to  pass  by-laws ;  (4)  to  fix  the  amount  of  capital  stock  (which 
shall  be  divided  into  shares  of  $100  each) ;  (5)  to  "  issue  bonds  and  dispose  of  same 
in  such  form  and  denomination,  and  bearing  such  interest,  as  the  board  of  direct- 
ors may  determine,  and  to  secure  the  payment  thereof  by  mortgage  of  every  and 
all  the  property  and  franchises  of  said  consolidated  company,  and  of  the  compa- 
nies from  which  it  was  formed ;  "  (6)  to  do  all  things  which  either  company 

^  might  have  done  previous  to  the  consolidation.  §  1269.  But  no  exemption  from 
taxation  shall  be  transferred  to  the  consolidated  company,  g  1270.  No  mortgage 
or  other  lien  upon  any  road  shall  be  valid  "  against  judgments  and  decrees  and 
executions  therefrom,"  for  timbers  furnished  and  work  done,  or  for  damage  to  per- 
sons or  property.  §  1371.  The  legislature  may  prevent  unjust  discriminations  anfL 
extortions.  §  1272.  "  All  railroad  companies  of  this  state  and  any  other  states 
or  states  are  authorized  and  empowered  to  build,  lease  or  let,  acquire  by  pur- 
chase, lease  or  otherwise,  and  operate,  hold  or  dispose  of  any  railroad  or  railroads 
in  any  state  or  states,  or  any  parts  or  portions  of  any  such  railroad  or  i-ailroads, 
and  the  distribution   thereof,  as  may  be  determined  upon  by  their  stockholders, 

'  and  to  acquire  by  purchase  or  otherwise,  and  hold  or  dispose  of,  any  bonds  or 
shares  of  the  capital  stock  of  any  railroad  company  or  companies  in  any  state  or 
states,  and  to  indorse  and  guaranty  the  bonds  of  any  railroad  company  or  com- 
panies in  any  state  or  states  whose  original  charter  of  incorporation  was  granted 
by  the  state  of  Tennessee."  Provided,  the  same  be  approved  by  three-fourths  in 
amount  of  the  stock  present  and  voting,  in  person  or  by  written  proxy,  at  a  regu- 
lar or  called  meeting.  §  1275,  Am'd  Laws  1891,  ch.  61.  Any  issue  of  bonds  must 
be  approved  by  a  majority  in  interest  of  the  stockholders,  and  prior  liens  shall 
not  be  affected  by  a  mortgage  to  secure  such  bonds.  §  1276.  Any  railroad  com- 
panies whose  original  charters  were  granted  by  this  state  may  "issue  bonds,  and 
secure  the  payment  thereof  by  mortgage  upon  their  franchises  and  property  in 
any  state,"  or  upon  any  part  thereof,  and  may  "  issue  income  and  indenture 
bonds,  and  such  guarantied,  preferred  and  common  stock  as  may  be  determined 
upon"  by  three-fourths  of  the  entire  stock.  §1277.  Any  county,  town  or  city 
may  subscribe  for  stock  in,  or  loan  its  credit  to,  any  railroad  "  running  to  the 
same,  or  contiguous  thereto,"  to  an  amount  not  exceeding  one-tenth  of  its  taxable 
property,  when  authorized  by  three-fourths  of  the  votes  cast  at  an  election  held 
to  vote  upon  the  question.  Not  more  than  thirty-three  and  one-third  per  cent,  of 
the  value  of  the  stock  so  subscribed  shall  be  collected  at  one  time.  §§  1278, 1287, 1390. 
Any  domestic  company  "that  now  has  under  construction,  or  proposes  to  con- 
struct and  operate,"  a  railroad  may  consolidate  with  "any  other  railroad  corpo- 
ration "  constructing,  or  that  proposes  to  construct  aiid  operate,  another  railroad. 
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The  consolidation  must  be  approved  by  a  majority  of  the  stockholders  of  each 
company,  at  a  regular  or  called  meeting.  This  act  shall  not  be  construed  to  allow 
competing  lines  to  consolidate.  IE  the  consolidation  is  with  a.  foreign  road,  the 
part  of  the  consolidated  road  within  the  state  sliall  be  subject  to  the  control  of 
the  state  the  same  as  before  the  consolidation.  Laws  1887,  ch.  188.  The  directors 
may,  by  resolution,  change  either  terminus  of  their  line  before  the  final  location 
of  the  same.  The  resolution,  certiSed  by  the  president  and  secretary,  must  be 
filed  with  the  secretary  of  state.  Laws  1887,  ch.  39.  Branches  may  be  built  upon 
an  application  by  the  board,  a  form  for  wliich  is  given.  Laws  1889,  ch.  158. 
Street  railroads  shall  consolidate  only  with  the  consent  of  the  local  authorities. 
Id.,  ch.  70.  Any  railroad  company  whoso  original  charter  was,  or  may  be, 
granted  by  this  state  may  acquire  connecting  or  branch  lines  in  this  or  any  state, 
"and  pay  for  the  same  by  the  issue  of  their  own  capital  and  bonds,  or  by  guar- 
antying those  issued  by  the  company  whose  line  may  be  so  acquired,  purchased  or 
leased."  But  this  act  shall  not  authorize  the  acquisition  of  any  competing  line. 
Laws  1891,  ch.  125.  Five  or  more  may  form  a  railroad  terminal  corporation,  in 
the  manner  provided  for  miscellaneous  corporations.  The  corporation  may  ac- 
quire in  any  state  all  real  estate  necessary  for  its  tracks  and  buildings,  and  may 
take  such  real  estate  by  condemnation.  The  corporation  may,  from  time  to  time, 
borrow  money  necessary  for  its  business,  and  issue  and  dispose  of  its  bonds  for  such 
amounts  and  at  such  prices  as  it  may  think  proper,  and  may  mortgage  its  property 
rights^  privileges  and  franchises  to  secure  the  same ;  and  may  lease  to  one  or  more 
railroad  companies,  upon  such  terms  and  for  such  time  as  may  be  agreed  upon, 
its  stations  and  othet  terminal  facilities,  located  at  a  terminus  of  the  i-ailroad  or 
railroads  of  such  company  or  companies.  The  said  railroad  company  or  compa- 
nies may  "  severally  or  jointly,  or  jointly  and  severally,"  guaranty  the  bonds  issued 
by  such  terminal  corporation,  or  in  like  manner  guaranty  the  performance  of  any 
other  contract  made  by  the  said  terminal  company  in  regard  to  its  corporate 
business ;  and  may  also  "  subscribe,  hold  and  dispose  of  the  capital  stock  or  bonds 
which  may  be  issued  by  said  railroad  terminal  corporation,  and  said  railroad  ter- 
minal corporation  may  acquire,  hold  and  dispose  of  the  capital  stock  or  bonds  of 

■  railroad  companies,  or  of  other  terminal  companies,  for  the  purpose  alone  of  rais- 
ing money  for  the  acquisition,  construction,  maintenance  and  repair  "  of  the  ter- 
minal buildings  and  facilities,  "and  not  for  the  purpose  of  speculating  in  stocks 
or  bonds,  or  managing  or  controlling  railroads."    Laws  1893,  ch.  11.  • 

Foreign  corporations. —  Foreign  manufacturing  and  mining  corporations, 
before  doing  business  in  the  state,  must  file  a  certified  copy  of  their  charter  or 
articles  with  the  secretary  of  state,  and  record  an  abstract  of  the  same  with  the 
register  of  each  county  in  -which  they  propose  to  do  business  or  acquire  lands. 
Code,  §  1993.  They  shall  then,  to  all  intents  and  purposes,  be  recognized  as  do- 
mestic corporations.  §1994.  They  may  hold  real  estate  in  fee,  "or  any  other 
interest  less  than  the  fee,"  and  personal  property  of  every  kind,  as  they  may  deem 
suitable  for  their  legitimate  "business,  and  the  same  may  be  sold,  leased  or  con- 
veyed in  any  manner  lawful  for  individuals.  The  right  of  escheat  is  released  by 
the  state.  §  1995.  All  the  corporate  property  shall  be  liable  for  debts  the  same  9s 
that  of  individuals.  §  1996.  Creditors  who  are  residents  of  the  state  shall  have  a 
priority,  in  the  distribution  of  assets  to  pay  debts,  over  all  simple  contract  credit- 
ors who  are  residents  of  "any  other  county  or  counties,"  and  also  "over  mortgage 
or  judgment  creditors,  for  all  debts,  engagements  and  contracts  which  were  made 
or  owing  by  the  said  coi-porations  previous  to  the  filing  and  registration  of  such 
valid  mortgages,  or  the  rendition  of  such  valid  judgments."  But  such  mortgages 
and  judgments  shall  be  a  prior  lien  as  against  debts  incurred  subsequent  to  their 
registration  or  rendition.  §  1997.  Mining  companies,  who  also  manufacture 
mineral  products,  may  build  and  operate  telegraph  lines  and  railroads  from  their 
mines  to  their  manufactories,  or  to  connect  with  any  railroad,  or  to  any  river  or 

■  water-way,  at  the  most  convenient  point,  "  and  for  this  purpose  such  corporation 
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may  purchase  or  acquire  the  necessary  rights  of  way  by  contract  with  the  owner 
or  owners  of  said  lands  on  which  the  right  of  way  is  desired."  §  1999.  All  cor- 
porations coming  under  the  above  provisions  shall  commence  'business  in  good 
faith  within  one  year  from  the  filing  of  their  charters.  The  object  of  this  act  is 
to  develop  the  mineral  resources  of  the  state,  and  facilitate  the  introduction  of  for- 
eign capital.  §  3000.  Any  such  corporation  may  establish  towns,  villages  and 
settlements  on  any  lands  acquired  by  it,  and,  until  the  population  is  sulBcient  for 
the  formation  of  municipal  corporations,  the  company  may  establish  such  rules 
of  government  as  are  consistent  with  the  laws  of  the  state.  §  3001.  Any  part  of 
the  charter  or  articles  of  such  corporations  that  may  be  in  violation  of  the  laws 
of  the  state  shall  be  null  and  void.  §  2003.  Certain  privileges  are  given  to  exist- 
ing foreign  immigration  corporations.    §§  2004,  3005. 

By  chapter  132,  Laws  of  1891,  the  provisions  of  sections  1993-2003  "shall  apply 
to  all  corporations  chartered  or  organized  under  the  laws  of  other  states  or  '  coun- 
ties'for  any  purpose  whatsoever."  The  penalty  for  doing  or  attempting  to  do 
business,  or  owning  or  acquiring  any  property  in  the  state  contrary  to  law,  is  a 
fine  of  from  $100  to  |500.  Id.  Any  such  corporation,  after  filing  its  charter,  etc., 
may  sue  and  be  sued  the  same  as  a  domestic  corporation.  Id.  If  there  is  no  resi- 
dent agent  proceedings  may  be  by  attachment.  Id.  Any  foreign  corporation 
found  doing  business  in  the  state  shall  be  subject  to  suit  in  the  state,  "  so  far  as 
relates  to  any  transaction  had  in  whole  or  in  part  within  this  state,  or  any  cause 
of  action  arising  here,"  and  "  any  corporation  having  any  transaction  with  per- 
sons, or  having  any  transaction  concerning  any  pi-operty  situated  in  this  state," 
shall  be  held  to  be  doing  business  in  the  state  within  the  meaning  of  this  act 
Laws  1887,  ch.  336.  Any  foreign  railroad  corporation  may  extend  its  road  into 
the  state,  not  more  than  five  miles  "  from  the  point  of  its  entrance  into  this  state," 
to  reach  a  terminal  point  or  a  general  or  union  depot  "in  or  in  the  vicinity  of  any 
city,  town  or  village  in  this  state."  For  such  purpose  the  company  may  acquire 
a  right  of  way  by  purchase,  gift  or  condemnation.  Any  such  corporation  may 
purchase  and  hoid  all  real  estate  necessary  for  depots,  yards,  shops,  etc  Laws 
1887,  ch.  160. 

Taxation. —  Chapter  96,  Laws  of  1889,  repeals  "  all  laws  now  in  force  whereby 
revenue  is  collected  from  the  assessment  of  real  estate,  personal  property,  privi- 
,  leges  and  polls."  Personal  property  shall,  for  the  purpose  of  taxation,  include  the 
actual  capital  of  any  corporation  invested  in  business.  Also  all  bonds,  stocks  and 
like  securities  not  exempt  by  the  federal  laws.  Laws  1889,  ch.  96,  §  7.  The  prop- 
erty, including  franchises,  of  all  corporations  that  lie  wholly  or  mainly  within  any 
city,  district  or  town,  or  whose  chief  business  is  transacted  therein,  shall  be  as- 
sessed in  such  municipality,  except  that  all  realty  shall  be  taxed  where  it  lies.  §4. 
No  tax  shall  hereafter  be  assessed  upon  the  capital  of  any  bank  or  other  corpora- 
tion not  assessable  under  sections  13  and  14  of  this  act,  whether  organized  under 
the  authority  of  this  state  or  of  the  United  States ;  "  but  the  stockholders  in  such 
bank  or  banking  association  shall  be  assessed  and  taxed  upon  the  market  value  of 
their  shares  of  stock  therein  "  where  the  bank  is  located  "  (except  otherwise  pro- 
vided by  law)."  In  addition,  all  banks  shall  be  liable  for  taxes  "  on  any  property, 
funds  or  assets  owned  by  them  not  included  in  the  foregoing  provisions  of  this 
section ; "  provided,  that  the  surplus  and  undivided  profits  in  such  bank,  "  or  other 
corporation,"  shall  be  assessable  to  "  said  bank  or  other  corporation,"  and  "  the  same 
shall  not  be  considered  in  the  assessment  of  the  stock  therein."  §  8,  Am'd  Laws 
1891  (Ex.  Sess.),  ch.  36.  The  president  or  business  manager  of  any  corporation  in- 
cluded in  the  provisions  of  section  8  shall  declare,  upon  oath,  before  the  assessor, 
the  amount  of  capital,  and  each  |100  of  such  capital  shall  be  deemed  a  share  of 
stock  for  purposes  of  taxation.  §  9,  Am'd  Id.  A  correct  list  of  tlie  stockholders 
iq  such  corporations  shall  be  kept  for  the  inspection  of  the  assessors.  §  10,  Am'd 
Id.  If  the  stockholder  resides  without  the  county  where  the  corporation  is  lo- 
cated, his  stock  may  be  attached,  and  the  tax  remains  a  lien  upon  the  stock.    §  11, 
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Am'd  Id.  It  shall  be  the  duty  of  the  proper  officer  of  such  corporations  to  retain 
the  dividends  or  earnings  belonging  to  stockholders  for  the  payment  of  taxes,  un- 
less the  same  are  otherwise  paid.  §  12,  Am'd  Id.  All  manufacturing  corpora- 
tions shall  pay  an  ad  valorem  tax  upon  the  value  of  the  property,  real,  personal 
and  mixed,  used  in  the  manufacturing  business.  Every  corporation  (except  banks 
and  the  gwasi-publio  corporations  mentioned  in  section  14),  including  manfactur- 
ing  corporations,  shall  pay  an  ad  valorem  tax  upon  the  full  value  of  its  capital 
stock  "  (inoludmg  its  franchises,  easements  and  incorporeal  rights  and  corporate 
property  as  a  part  of  such  capital  stock),  vyhich  shall  in  no  case  be  held  or  deemed 
to  be  less  than  the  actual  value  of  all  its  shares  of  stock,  together  with  the  actual 
value  of  its  bonded  indebtedness ;  provided,  that  the  shares  of  stock  issued  by  any 
corporation  created  or  organized  under  the  laws  of  Tennessee,  whether  said  cor- 
poration be  engaged  in  mining  or  the  manufacture  of  goods,  ...  or  other 
articles  of  value,  or  engaged  in  any  other  business,  shall  not  be  assessed  for  taxa- 
tion to  such  corporation,  nor  shall  said  shares  of  stock  be  assessed  for  taxation  in 
the  hands  of  or  against  the  owners  or  possessors  of  said  stock,  .  .  .  but  their 
values  shall  be  looked  into  in  arriving  at  the  value  of  its  said  capital  stock."  §  13, 
Am'd  Laws  1890, /;h.  89.  A  list  of  questions  is  given  which  the  assessor  may  ask 
the  ofiScers.  Id.  Quasi-puhlic  corporations,  except  railroads,  shall  pay  an  ad 
valorem  tax  on  their  capital  stock  (the  provisions  in  respect  thereto  being  a  repe- 
tition of  the  language  of  section  13,  as  amended  by  the  laws  of  1890,  respecting  the  as- 
sessment of  capital  stock).  But  a  reduction  shall  be  made  for  the  value  of  real  estate 
assessed  in  any  district  or  county  other  than  the  one  in  which  the  corporation  is 
located.  §  14.  All  corporations  assessable  under  sections  8, 13  and  14  are  required  to 
furnish  a  sworn  statement  of  their  chief  officer,  giving  answers  to  the  questions 
which  the  assessors  are  required  to  submit  under  the  provisions  of  sections  13  and 
14,  and  evei-y  corporation  which  shall  fail  so  to  do  shall  be  fined  |200.  The  privi- 
leges and  franchises  granted  by  the  state  to  savings  banks  are  personal  estate  and 
taxable.  §  15.  This  act  shall  not  release  from  taxation  any  corporation  whose 
charter  exempts  its  stock  and  shares,  but  in  all  cases  where  such  stock  is  ex- 
empted the  company  shall  be  assessed  in  such  way  as  may  be  lawful ;  and  in  all 
cases  where,  by  the  charter,  shares  are  wholly  or  partly  exempted,  or  in  which  a 
rate  is  fixed  on  the  shares  in  lieu  of  all  other  taxes,  "  taxes  for  state,  county  and 
municipal  purposes  shall  be  assessed  and  levied  at  a  rate  uniform  .with  the  rate 
levied  upon  other  taxable  property,  upon  the  capital  stock  of  said  corporation,  the 
value  of  which  capital  stock  shall  be  fixed  and  returned  by  the  assessor  as  being 
equal  to  the  aggregate  market  value  of  all  the  shares  of  stock  in  said  corporation, 
including  the  net  surplus."  §  16.  Express,  sleeping-car,  telegraph  and  telephone- 
companies,  railroad  companies  not  paying  an  ad  valorem  tax,  construction  com-  | 
panics,  banks  and  trust  companies  shall  obtain  a  license  from  the  county  clerk  of 
any  county  in  which  they  propose  to  do  business,  and  execute  a  bond  to  th^  state, 
with  security  to  be  approved  by  the  said  county  clerk,  in  the  sum  of  $1,000,  con- 
ditioned that  the  corporation  will,  one  year  from  the  date  of  the  bond,  render  a 
true  statement  of  the  amount  of  capital  invested  in  the  business.  For  taking  the 
bonds  and  issuing  the  license  the  clerk  shall  be  entitled  to  $1.  §§  19,  20,  52, 
Am'd  Laws  1891  (Ex.  Sess.),  ch.  26.  The  form  for  the  statement  is  given.  §  22. 
The  amount  of  capital  to  be  assessed  shall  be  determined  "by  adding  together  the 
value  of  the  highest  amount  of  stock  on  hand  at  any  time  during  the  year  to  the 
value  of  the  lowest  amount  of  stock  on  hand  at  any  other  time  during  the  year, 
and  dividing  the  same  by  two."  Id.  Chapter  35  of  the  Laws  of  189rprescribes 
the  following  privilege  taxes  (per  annum)  in  each  county  in  which  the  privilege 
is  exercised:  Banks,  not  specially  chartered,  $1  on  each  $1,000  of  capital  and 
surplus ;  coubtruction  companies,  each  $100 ;  express_companies,  $500  to  $2,000  (in 
lieu  of  all  taxes  except  ad  valoreii.);  sleeping-car  companies,  $3,000  (in  lieu  of  lalt 
taxes  except  ad  valorem);  telegraph  companies,  $25  to  $8,000  (in  lieu  of  nil  Uixes 
except  ad  valorem) ;  telephone  companies,  fifty  cents  per  box.    Foreign  insurance 
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companies  must  pay,  semi-annually,  a  tax  of  two  and  a  half  per  cent,  on  their 
gross  premium  receipts.  Domestic  life  insurance  companies  pay  a  like  tax  of  one 
and  a  half  per  cent,  and  fire  insurance  companies  $150  per  annum.  Each  insur- 
ance agent  must  pay  a  license  tax  from  $10  to  $20.  Every  corporation  having  a 
capital  divided  into  shares  shall  pay  to  the  state  a  tax  "  for  the  privilege  of  organ- 
izing, or,  after  organization,  for  the  increase  of  their  capital  stock,  or  for  the  reg- 
istration of  their  charters,"  as  follows :  Railroads  of  over  one  hundred  miles,  $100, 
and  of  less  than  one  hundred  miles,  $50 ;  banks,  building  and  loan  associations,  loan 
companies,  trust  companies,  coal,  or  iron  and  steel  companies,  $35 ;  all  other  cor- 
porations $10.  This  tax  shall  be  paid  before  the  company  shall  exercise  any  cor- 
porate powers,  and  a  failure  to  pay  any  of  the  privilege  taxes  set  forth  in  this  act 
shall  subject  the  company  to  a  fine  of  not  less  than  the  whole  amount  of  taxes  due, 
and,  in  addition,  to  a  penalty  of  fifteen  per  cent.  Id.  For  the  s.ervices  noted  above 
(§  1693  ei  .seg.),  the  secretary  of  state  and  the  register  each  receive  a  fee  of  $3. 
§  1703.  Foreign  corporations  mentioned  supra  (S§  1993-3003)  shall  be  taxed  in  all 
respects  the  same  as  natural  persons  resident  in  the  state,  and  shall  have  the  privi- 
lege of  all  exemptions  granted  to  citizens  or  corporations  to  encourage  manufact- 
ures in  this  state  or  otherwise.    §  199S. 

Railroads  are  assessed  by  a  state  commission.  §  669.  Each  company  must, 
biennially,  file  with  the  comptroller  a  schedule  of  all  its  property  and  capital 
stock,  including  therein  a  statement  of  the  cost  of  constructing  and  operating^ 
the  road,  and  a  report  of  the  indebtedness  of  the  company,  with  a  statement  of 
the  property  mortgaged  to  secure  the  bonds.  g§  678-680.  The  asse.ssors  may  ex- 
cuse the  company  from  a  strict  statement  of  the  cost  of  construction  and  opera- 
tion. §  681.  For  failure  to  make  out  such  schedule  by  May  1st,  the  company 
shall  be  fined  $300  per  day  for  the  first  ten  days  after  said  first  of  May,  and  $400 
per  day  thereafter.  §  683.  "  The  road-bed,  rolling  stock,  franchise,  choses  in 
action,  and  personal  property  of  a  railroad  company  having  no  actual  status," 
shall  be  known  as  its  "  distributable  "  property  and  shall  be  assessed  by  the  state 
commission  separate  from  the  other  property.  After  having  ascertained  the 
value  of  such  property  within  or  without  the  state,  and  after  having  deducted 
therefrom  $1,000,  the  commission  shall  divide  the  remainder  by  the  number  of 
miles  in  the  entire  road.  The  result  shall  be  the  value  per  mile,  which  shall  be 
multiplied  by  the  number  of  miles  in  the  state,  to  ascertain  the  sum  to  be  taxed 
for  state  purposes.  The  said  value  per  mile  multiplied  by  the  number  of  miles  in 
each  county  or  municipality  shall  give  the  sums  to  be  taxed  for  county  and 
municipal  purposes.  §  687.  In  valuing  the  distributable  property,  the  commis- 
sion "  shall  have  in  view  and  look  to  the  capital  stock,  the  corporate  property,  the 
francliise  of  each  company,  as  well  as  the  gross  receipts,  the  individual  stock  of 
each  shareholder,  and  the  schedules  filed  as  herein  directed."  g  690.  Bonded  or 
other  indebtedness  "  may  be  looked  to  alone  for  the  purpose  of  arriving  at  the 
value"  of  the  corporate  property,  and  this  law  does  not  authorize  the  assessors  to 
deduct  the  same.  '  §  691.  "The  cash  value  of  the  individual  shares  shall  not  be 
"deducted  from  any  valuation ;  nor  shall  any  railroad  company  have  any  exemp- 
tion except  one  thousand  dollars."  §  692.  All  property,  real  or  personal,  having 
an  actual  status,  shall  be  known  as  the  "  localized  "  property  of  the  railroad,  and 
shall  be  valued  by  the  county  assessors  and  city  assessors  where  the  property  lies 
upon  the  same  principles  that  govern  the  assessment  of  similar  property  belong- 
ing to  individuals.  The  state  shall  be'  entitled  to  a  tax  on  all  such  property, 
and  counties  and  municipalities  shall  be  entitled  to  a  tax  on  the  value  of  such 
property  within  their  limits.  §  694  The  commission  may  examine  any  books  of 
tfce  company,  or  question  any  person  on  oath  touching  any  matter  necessary  to 
be  investigated.  §  696.  The  governor,  secretary  and  treasurer  of  the  state  con- 
stitute a  board  of  examiners,  to  which  the  valuations  fixed  by  the  commission 
must  be  submitted  for  approval.  §§  698-701.  If  a  company  fails  to  file  the  re- 
quired schedule,  or  the  assessors  regard  the  same  as  not  fair  and  just,  the  said 
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assessors  may  ascertain  the  value  of  the  property  in  the  manner  they  deem  best 
and  add  ten  per  cent  to  the  taxes  as  a  penalty.  §  708.  Telegraph  companies 
are  assessed  in  a  manner  as  nearly  identical  with  the  mode  of  taxing  rail- 
road companies  as  the  nature  of  the  property  allows,  and  by  the  same  oiBcers. 
§§  709-711. 

§973.  TEXAS:  1  Constitutional  provisions.— The  state  shall  not  aid  cor- 
porations in  any  manner,  nor  authorize  any  subdivision  of  the  state  to  aid  corpo- 
rations by  subscription  or  otherwise.  Constitution  of  1876,  art  III,  g§  50-53. 
Railroad  or  other  internal  improvement  companies  shall  not  be  incorporated  by 
special  laws.  Id.,  g  56.  The  legislature  may  impose  "  occupation  "  taxes  upon 
corporations  doing  business  in  the  state ;  also  an  income  tax  upon  any  corporation. 
But  the  occupation  tax  levied  by  any  municipality  upon  any  corporation  pursu- 
ing any  profession  or  business  shall  never  exceed  one-half  the  tax  levied  by  the 
state  for  the  same  period  on  such  profession  or  business.  All  property  of  the  state, 
whether  owned  by  natural  persons  or  corporations,  shall  be  taxed  according  to  its 
value.  Art  VIII,  §  1.  The  occupation  tax  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  limits  of  the  authority  levying  the  tax.  Id,  §  2.  Taxes 
shall  be  levied  and  collected  by  general  laws.  Id.,  g  3.  The  power  to  tax  corpo- 
rations and  corporate  property  shall  not  be  contracted  away.  Id,,  §  4.  All  rail- 
road property  lying  or  being  in  any  city  or  incorporated  town  shall  bear  its  pro- 
portionate share  of  municipal  taxation.  Id.,  §  5.  All  railroad  property  shall  be 
assessed  and  the  taxes  collected  in  the  several  counties  where  it  lies,  including  the 
road-bed  and  fixtures  in  each  county.  The  rolling  stock  may  be  taxed  in  gross  in 
the  county  In  which  the  principal  office  is  located,  and  the  "  county  tax "  paid 
upon  it  shall  be  apportioned  to  the  several  counties  in  proportion  to  the  length  of 
road  in  each  county.  Id.,  §  8.  Any  railroad  corporation,  "  organized  under  the 
law  for  the  purpose,"  shall  have  the  right  to  construct  and  operate  a  railroad  be- 
tween any  points  within  the  state,  and  to  connect  at  the  state  line  with  railroads  of 
other  states.  Every  railroad  company  shall  have  the  right  with  its  road  to  inter- 
sect, connect  with  or  cross  any  other  railroad ;  and  railroads  shall  receive  and 
transport  each  other's  passengers,  tonnage  and  cars  without  delay  or  discrimina- 
tion, under  such  regulations  as  shall  be  prescribed  by  law.  Art  X,  §  1.  The  leg- 
islature shall  pass  laws  to  prevent  unjust  'discrimination  and  correct  abuses,  and 
from  time  to  time  to  establish  maximum  rates,  vid.,  g  3.  Every  railroad  corpo- 
ration doing  business  in  the  state  shall  keep  a  public  office  in  the  state  for  the 
transaction  of  its  business,  where  transfers  of  stock  may  be  made,  and  where 
stock-books  shall  be  kept  open  for  the  inspection  of  stockholders.  The  directors 
must  hold  an  annual  meeting  Jn  the  state,  and  the  president  or  superintendent 
shall  report  annually  to  the  comptroller.  Id.,  g  8.  Rolling  stock  and  other  mov- 
able property  are  personalty,  and  subject  to  execution  and  sale.  Id.,  §  4.  Parallel 
or  competing  lines  shall  in  no  degree  or  manner  be  under  the  same  control.  Id., 
g  5.  No  domestic  railroad  company  shall  consolidate  "  by  private  or  judicial  sale 
or  otherwise  "  with  any  railroad  company  organized  under  the  laws  of  any  other 
state,  or  of  the  United  States.  Id.,  g  6.  No  right  to  construct  a  street  railroad  shall 
be  granted  without  the  consent  of  the  local  authorities.     Id.,  §  7. 

Municipal  corporations  shall  not  subscribe  for  the  stock  of,  or  otherwise  aid,  any 
private  corporation.  Art 'XI,  §3.  Private  corporations  shall  be  created  by  gen- 
eral laws.  Art  XII,  g  1.  Stock  shall  be  issued  only  for  "  money  paid,  labor  done 
or  property  actually  received,"  and  "all  fictitious  increase  of  stock  or  indebtedness 
shall  be  void.     Id.,  §  6. 

Miscellaneous  corporations. —  Three  or  more  may  incorporate  for  the  pur- 
poses specified  in  the  statute,  including  the  construction  and  maintenance  of 
bridges,  telegraph  and  telephone  lines,  ferries,  steamboats,  canals,  harbors,  mills 
and  elevators ;  manufacturing  or  mining  purposes ;  establishing  transportation 

>  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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companies  with  power  to  build,  buy,  lease,  operate  and  convey  all  kinds  of  steam- 
boats and  other  water-craft,  and  navigate  the  same ;  to  hold  real  and  personal 
property  necessary  for  the  corporate  business,  and  to  "  receive,  purchase,  hold,  use 
and  convey  such  rights,  privileges,  franchises  and  property,  and  to  exercise  be- 
yond the  jurisdiction  of  this  state  such  powers  as  may  be  granted  to  or  conferred 
upon  it  by  any  foreign  government,  state  or  municipality;"  for  the  purpose  of 
"  constructing  railroads  and  bridges  for  railroad  companies : "  and  the  establish- 
ment of  land  companies  to  "  buy,  own,  sell  and  convey  real  estate  in  any  state  or 
foreign  country ;  but  such  companies  shall  only  own  such  real  estate  in  this  state 
as  may  be  necessary  for  its  office."  Eev.  Stat.  1887,  g§  565,  566,  Am'd  Laws  1891, 
ch.  101 ;  Am'd  Laws  1893,  ch.  83.  A  charter  must  be  prepared  setting  forth 
(1)  the  corporate  name  and  purpose ;  (3)  the  place  of  business ;  (3)  the  term  of  cor- 
porate existence ;  (4)  the  number  of  directors  and  the  names  and  residences  of 
those  appointed  for  the  first  year ;  (5)  the  amount  of  capital  stock  and  the  num- 
ber of  shares :  also,  in  case  of  a  road  company,  (1)  the  kind  of  road ;  (2)  the  ter- 
mini; (8)  the  counties  to  be  traversed;  (4)  the  estimated  length  of  the  road. 
§  567.  The  charter  must  be  subscribed  and  acknowledged  by  three  or  more  per- 
sons, two  of  whom  must  be  citizens  of  Texas.  §  568.  Married  women  may  be 
subscribers,  stockholders  or  officers.  Id.  The  charter  must  be  filed  and  recorded 
with  the  secretary  of  state.  §  569.  The  corporate  existence  dates  from  the  filing 
of  the  charter,  g  570.  Amendments  may  be  made  by  filing  such  amendments  in 
the  manner  provided  for  filing  the  original  articles,  and  shall  take  effect  from  the 
date  of  such  filing.  §  571.  The  amendments  must  be  germane  to  the  charter,  and 
all  charters  or  amendments  are  subject  to  be  altered,  reformed  or  amended  by  the 
legislature.    g§  573,  574. 

Every  private  corporation  has  power,  among  the  usual  corporate  powers,  to 
"  hold,  purchase,  sell,  mortgage  or  otherwise  convey  "  all  realty  and  personalty 
necessary  for  the  corporate  business,  and  also  to  ''  take,  hold  and  convey  "  such 
other  property  as  need  be  acquired  "  to  obtain  or  secure  the  payment  of  any  in- 
debtedness or  liability  due  or  belonging  to  the  corporation ;  "  to  enter  into  "  any 
obligation  or  contract  essential  to  the  transaction  of  its  authorized  business ;  "  to 
increase  or  diminish,  by  a  vote  of  its  stockholders  cast  as  its  by-laws  may  direct, 
the  number  of  directors,  provided  they  are  not  less  than  three  nor  more  than  thir- 
teen, g  575.  Any  corporation  may  increase  its  capital  stock  to  not  exceeding 
double  the  amount  of  its  authorized  capital  stock,  by  a  vote  of  a  majority  of  the 
stockholders.  A  certificate  thereof  must  be  filed  with  the  secretary  of  state.  §  576. 
"Corporations  shall  have  power  to  borrow  money  on  the  credit  of  the  corporation, 
not  exceeding  its  authorized  capital  stock,  and  may  execute  bonds  or  promissory 
notes  therefor,  and  may  pledge  the  property  and  income  of  the  corporation."  §  577. 
If  the  whole  of  the  capital  stock  has  not  been  subscribed,  the  directors  "  may,  within 
three  months  after  the  filing  of  the  charter,"  open  subscription  books  at  such  times 
and  places  as  they  may  determine,  upon  proper  notice,  "  which  books  may  be  kept 
open  "  until  all  the  capital  is  subscribed.  §  578.  A  majority  of  the  directors  shall 
constitute  a  quorum,  and  be  competent  to  fill  vacancies  in  the  board  and  do  all  cor- 
porate business.  §  579.  The  directors  may  make  by-laws,  which  are  subject  to 
amendment  or  repeal  by  a  majority  vote  of  the  stockholders.  §  581.  A  failure  to 
elect  directors  shall  not  dissolve  the  corporation.  §  583.  The  dii-ectors  may  dispose 
of  the  residue  of  the  capital  stock  at  any  time  remaining  unsubscribed  in  such  man- 
ner as  the  by-laws  may  prescribe.  §  585.  Stock  books  and  business  records  shall 
be  kept  open  to  the  inspection  of  stockholders.  §  586.  The  directors  shall,  upon 
the  request  of  one-third  of  the  stockholders,  present  written  reports.  §  587.  Stock 
isvpersonal  estate,  and  is  transferable  only  on  the  books  in  the  manner  prescribed 
by  the  by-laws.  §  590.  The  directors  may  require  subscriptions  to  be  paid  in  such 
manner  and  in  such  instalments  as  the  by-laws  may  require.  §  591.  Corpora- 
tions may  sue  their  members  as  though  they  were  not  members.  §  593.  For  pay- 
ing a  dividend  while  the  corporation  is  insolvent,  or  which  would  render  it  so,  the 
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directors  not  filing  their  objections  thereto  shall  be  jointly  and  severally  liable,  to- 
the  amount  of  such  dividend,  for  all  the  corporate  debts  then  existing,  and  for  all 
that  shall  thereafter  be  contracted  while  they  respectively  remain  in  office.  §  594 
After  an  execution  against  the  corporation  has  been  returned  unsatisfied,  execu- 
tion may,  upon  order  of  the  court,  be  issued  against  any  of  the  stockholders,  "  to 
an  extent  equal  to  the  amount  of  stock  unpaid ;  "  or  the  plaintiff  in  execution  may 
proceed  bj'  action  "  to  charge  the  stockholders  with  the  amount  of  his  judgment, 
in  accordance  with  the  liability  of  the  stobkholders."  §  595.  The  principal  office 
of  every  corporation  shall  be  kept  in  the  state.  §  597.  The  existence  of  a  cor- 
poration shall  not  be  denied  in  collateral  proceedings.  §  599.  When  a  firm  de- 
sires to  incorporate  without  change  of  name,  notice  of  such  purpose  shall  bo 
published  for  four  weeks  in  a  local  paper,  and  until  such  publication  the  liability 
of  the  firm  or  members  shall  remain  unchanged.  §  603.  Corporations  shall  begin 
active  operations  within  three  years  after,  filing  the  charter,  or  the  charter  is  for- 
feited. §  605.  Upon  dissolution,  unless  a  receiver  is  appointed,  the  president  and' 
directors  shall  be  trustees  of  the  creditors  and  stockholders.  §  606.  "  No  stock- 
holder shall  be  liable  to  pay  debts  of  the  corporation  beyond  the  amount  unpaid 
on  his  stock."  §  610.  Trusts  or  combinations  to  restrict  trade  or  production,  limit 
competition,  etc.,  are  prohibited.  For  violating  this  law,  a  domestic  corporation 
forfeits  its  charter  and  a  foreign  corporation  is  prohibited  from  doing  business  in 
the  state.  Fines  and  imprisonment  are  also  imposed.  Suppm't,  §  4847  (a).  IitI- 
gation  companies  may  be  incorporated.  Suppm't,  g  3000  (a).  The  railroad  com- 
mission has  power  to  regulate  the  charges  of  express  companies.  Laws  1891, 
ch.  45.  "  The  unrestricted  ownership  of  lands  in  this  state  by  private  corpora- 
tions is  a  perpetuity  and  is  hereby  prohibited,"  and  no  private  corporation  whose 
main  object  is  the  "acquisition  and  ownership  of,  by  purchase,  lease  or  other- 
wise, shall  hereafter  be  permitted  to  acquire  any  land  within  this  state  by  pur- 
chase, lease,  or  otherwise."  Lands  acquired  by  any  corporation  specified  in  section 
566,  in  payment  of  debts  or  beyond  the  requirements  of  its  business,  shall  be  sold 
within  fifteen  years.  But  this  act  shall  not  authorize  the  purchase  of  land  beyond 
the  amount  necessary  for  the  corporate  business ;  and  the  provisions  of  this  act 
shall  not  apply  to  lands  within  the  corporate  limits  of  the  municipality,  or  within, 
two  miles  of  the  corporate  boundary.    Laws  1893,  ch.  38. 

Hailroads. —  Ten  or  more  may  incorporate.  §4099.  No  corporation  shall  be- 
formed  until  $1,000  per  mile  is  subscribed  and  five  per  cent,  of  that  amount  paid 
in.  §  4100.  The  articles  shall  set  forth  (1)  the  corporate  name ;  (2)  the  termini,  and 
the  counties  to  be  intersected ;  (8)  the  place  of  the  principal  office ;  (4)  the  time 
of  the  commencement  and  the  period  of  dui-ation  of  the  corporation ;  (5)  the- 
amount  of  the  capital  stock,  and  the  number  and  amount  of  the  shares ;  (6)  the 
names  and  residences  of  the  corporators,  the  names  of  the  members  of  the  first 
board,  and  in  what  persons  or  officers  the  management  of  the  corporate  affairs 
shall  be  vested.  Suppm't,  §  4101.  The  attorney-general  must  examine  and  ap- 
prove the  articles  before  they  can  be  filed  with  the  secretary  of  state,  and  when 
so  filed  and  i-ecorded,  with  a  sworn  statement  of  their  directors  that  $1,000  per 
mile  is  subscribed  and  five  per  cent,  thereof  paid  in,  the  incorporation  is  complete. 
§§  4102,  4103.  The  corporation  shall  not  be  formed  for  more  than  fifty  years,  but 
may  be  Renewed  from  time  to  time.  §§  4106,  4107.  Amendments  must  be  sub- 
mitted to  the  attorney-general,  and  be  filed  with  the  secretary  of  state.  §§  4108, 
4109.  The  original  articles  or  an  amendment  may  provide  for  the  construction  of 
branches.  Such  bi-anches  shall  make  an  angle  of  at  least  twenty-five  degrees 
with  the  main  line,  or  with  any  branch  from  which  they  start.  §  4113,  Am'd 
Laws  1891,  ch.  105.  Ten  miles  of  any  branch  shall  be  completed  within  one  year 
from  the  filing  of  an  amendment  declaring  an  intention  to  build  such  branch,  and 
twenty  miles  each  succeeding  year.  §  4114.  Every  corporation  operating  a  rail- 
road in  Texas  shall  keep  its  general  offices  within  the  state,  which  may  be  kept  at 
a  particular  place  for  a  valuable  consideration.     All  the  general  officers  shall  be- 
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located  at  such  general  office.  The  charter  is  forfeited  for  a  vlolatiou  of  this  .ict, 
and  a  fine  of  $5,000  per  day  of  such  violation  is  imposed.  Suppm't,  §  4115  (aa). 
An  office  shall  be  kept  in  the  locality  where  the  principal  businpss  is  done,  where 
transfers  shall  be  made  and  stock  books  shall  be  kept  open  for  the  inspection  of 
stockholders.  §  4115'(a).  The  directors  shall  holn  a  meeting  annually  at  their 
office  in  the  state,  thirty  days'  notice  of  which  shall  be  given  in  a  local  paper.  An- 
nual repoits  shall  be  made  to  the  complroller,  and  the  corporate  books  shall  be 
open  for  the  inspection  of  stockholders  and  state  officers,  and  of  committees  ap- 
pointed by  the  legislature.  Failure  to  comply  with  the  above  provisions  subjects 
the  company  to  a  forfeiture  of  $1,000  per  month.  §§  4115  (a),  2-8.  The  board  of 
directoi-s  shall  consist  of  from  seven  to  nine  members.  §  4133.  Each  director 
shall  be  a  stockholder,  and  a  majority  of  the  board  shall  be  and  remain  resident 
citizens  of  the  state.  §  4i24.  The  by-laws  shall  prescribe  the  manner  of  electing 
the  directors  (but  a  majority  stock  vote  is  required),  and  the  mode  of  filling  va- 
cancies, and  the  by-laws  shall  only  be  changed,  respecting  such  provisions,  by  a 
majority  stock  vote  at  the  annual  meeting,  §§  4126,  4127  (Act  of  1876).  Cumu- 
lative voting  shall  be  allowed.  §  4128.  For  declaring  a  false  and  fraudulent  divi- 
dend the  directors  who  do  not  file  their  objections  thereto  shall  be  jointly  and 
severally  liable  for  all  existing  debts',  or  for  any  thereafter  contracted  while  they 
respectively  remain  in  office,  g  4133.  All  the  officers  signing  a  false  report  or 
notice  shall  be  jointly  and  severally  liable  for  all  debts  contracted  while  they  are 
officers  or  stockholders.  §  4134.  No  by-law  shall  be  enacted,  altered,  suspended, 
amended  or  repealed  except  by  a  two-thirds  vote  at  an  annual  meeting.  §  4137 
<Act  of  1857). 

Stock  is  personal  estate.  No  transfers  are  valid  until  entered  on  the  books.  No 
«hare  shall  be  transferable  until  all  previous  calls  are  paid.  §  4138.  Tha  directors 
may  require  the  payment  of  subscriptions  in  such  manner  and  in  such  instalments 
as  they  deem  proper.  §  4139.  The  corporatioii  shall  not  use  its  funds  to  purchase 
its  own  stock,  or  that  of  any  other  corporation,  nor  loan  any  of  its  funds  to  any 
director  or  other  officer,  or  permit  them  to  use  the  same  for  any  other  than  the 
legitimate  business.  §  4142.  Stockholders  are  liable,  individually,  to  corporate 
■creditors  to  the  amount  unpaid  on  their  stock.  §.4143.  The  stock  may  be  in- 
creased to  a  necessary  amount,  upon  a  two-thirds  stock  vote.  The  order  or  reso- 
lution to  increase  shall  be  recorded  with  the  secretary  of  state.  §§  4145-4149. 
The  president  and  directors  shall,  exhibit  a  full  and  accurate  statement  at  the 
annual  stockholders'  meeting.  §  4150.  Also  at  a  special  meeting,  when  required. 
§  4151.  The  stockholders  may,  by  a  majority  stock  vote,  determine  the  amount 
■of  loans  to  be  negotiated  for  construction  and  equipment,  fix  the  rates  of  interest 
and  provide  for  the  security  to  be  given,  g  4153.  The  holders  of  two-thirds  of 
the  stock  may  remove  any  officer  or  director  and  elect  others  in  their  stead. 
§  4153.  The  corporation  shall  not  issue  stock  or  bonds  except  for  "  money,  labor 
or  property  actually  received  and  applied  to  the  purpose  for  which  such  corpora- 
tion was  organized;  nor  shall  it  issue  any  shares  of  stock  in  said  company,  except 
at  its  par  value  and  to  actual  subscribers  who  pay  or  become  liable  to  pay  the  par 
value  thereof."  §  4154.  All  fictitious  dividends  pr  other  fictitious  increase  of  the 
capital  stock  or  indebtedness  shall  be  void.  §  4155.  Every  officer  or  director  con- 
senting to  the  violation  of  either  of  the  two  preceding  sections  shall  become  per- 
sonally liable  to  the  stockholders  and  creditors ."  for  the  full  par  value  of  such 
illegal  stock,  or  for  the  full  amount  of  such  fictitious  dividends,  increase  of  stock 
or  indebtedness,  as  the  case  may  be."  §  4156.  The  directors  (and  likewise  the 
stockholders)  shall  meet  annually,  at  least,  at  the  public  office  in  the  state,  after 
thirty  days'  notice  in  a  local  paper.  §§  4157,  4158.  One  notice  may  answer  for 
both  meetings.  §  4158.  Proxies  shall  not  be  voted  after  six  months  from  their 
•date.  §  4164.  Stock  issued  within  thirty  days  from  any  stockholders'  meeting, 
shall  not  be  voted  at  such  meeting,  unless  it  be  the  first  meeting  for  organization* 
"nor  shall  any  stock  be  voted  upon,  except  in  proportion  to  the  amount  paid 
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thereon,  or  secured  to  be  paid,  by  good  security,  in  addition  to  the  subscription 
and  stock."    §  4165. 

As  to  right  of  way,  see  §  4166  et  se^. 

Streets  shall  not  be  taken  or  crossed  without  the  consent  of  the  local  authorities. 
§  4173.  Highways  may  be  condemned.  §  4174.  The  corporation  may  "  cross,  in- 
tersect, join  and  unite  "  its  road  with  any  other  railroad  before  constructed  at  any 
point.  §  4175.  Adjacent  lands  may  be  entered  upon  and  construction  material 
(except  wood  and  fuel)  may  be  taken  therefrom.  §  4178.  The  right  of  way  is  not 
lost  by  the  forfeiture  or  expiration  of  the  charter,  but  shall  remain  subject  to  an 
extension  or  renewal  of  the  charter  without  a  new  condemnation.  §  4206.  The 
corporation  may  purchase,  hold  and  convey  any  real  estate  necessary  for  its  pur- 
poses. §  4211.  Voluntary  grants  may  be  held  and  conveyed  in  a  manner  consist- 
ent with  the  terms  of  the  grant  §  4212.  All  lands  purchased  by  or  donated  to 
a  railroad  corporation,  except  such  as  are  used  for  "  depot  purposes,  reservations 
for  the  establishment  of  machine  shops,  turn-outs  and  switches,"  shall  be  disposed 
of  as  required  in  case  of  state  grants  (section  4377  below)  §  4313.  The  corpora- 
tion shall  have  the  right  to  borrow,  from  time  to  time,  sums  of  money  necessary 
for  constructing,  completing,  improving  or  operating  its  road,  "  and  to  issue  and 
dispose  of  its  bonds  for  any  amount  so  borrowed,  and  to  mortgage  its  corporate 
property  and  franchises  to  secure  the  payment  of  any  debt  contracted  by  such 
cox'poration  for  the  purposes  aforesaid."  g  4319.  No  mortgage  shall  be  valid  un- 
less authorized  by  a  two-thirds  stock  vote.  §  4220.  No  resolution  to  make  such 
mortgage  shall  be  valid  until  recorded  with  the  secretary  of  state.  §  4221.  "  The 
directors  shall  be  empowered,  in  pursuance  of  any  such  resolution,  to  confer  on 
any  holder  of  any  bond,  for  any  money  so  borrowed  as  aforesaid,  the  right  to  con- 
vert the  principal  of  said  bond  into  the  stock  of  such  corporation  at  any  time  not 
exceeding  ten  years  after  the  date  of  such  bond,  under  such  regulations  as  may 
be  provided  in  the  by-laws  of  such  corporation."  §  4333.  "  It  shall  be  unlawful 
for  any  railroad  corporation  or  other  corporation,  or  the  lessees,  purchasers  or 
managers  of  any  railroad  corporation,  to  consolidate  the  stocks,  property,  works 
or  franchises  of  such  corporation  with,  or  lease  or  purchase  the  stocks,  property, 
works  or  franchises  of,  any  other  railroad  corporation  owning  or  having  under  its 
control  or  management  a  competing  or  parallel  line ;  nor  shall  any  officer,  agent, 
manager,  lessee  or  purchaser  of  such  railroad  corporation  act  as  or  become  an 
officer,  agent,  manager,  lessee  or  purchaser  of  any  other  railroad  corporation  in 
leasing  or  purchasing  any  parallel  or  competing  line."  §  4346.  "  No  railroad 
company  organized  under  the  laws  of  this  state  shall  consolidate,  by  private  or 
judicial  sale  or  otherwise,  with  any  railroad  company  organized  under  the  laws  of 
any  other  state  or  of  the  United  States."  §  4247.  (See  Constitutional  Provisions.) 
Annual  reports  shall  bo  made  to  the  comptroller.  §  4249.  The  penalty  for  neg- 
lect is  a  fine  of  $1,000.  §  4350.  The  freight  and  passengers  of  connecting  lines 
shall  be  received  and  conveyed  without  delay  or  discrimination.    §  4351. 

For  refusal  to  interchange  business  with  any  other  railroad  company,  or  for  dis- 
crimination against  any  company,  damages  to  the  amount  of  $1,000  shall  be  paid 
to  the  aggrieved  person  or  corpofation,  and  all  further  damages  suffered  by  the 
aggrieved  party.  §  4255.  Express  companies  shall  have  equal  facilities  and  rates. 
§  4255  (a).  Maximum  freight  rates  are  fixed  at  fifty  cents  per  hundred  pounds  per 
hundred  miles,  and  rates  shall  be  uniform  in  respect  to  all  persons  and  places. 
§  4357.  For  discrimination  in  freight  rates  the  corporation  shall  pay  the  aggrieved 
person  $500.  Freiglit  schedules  shall  be  posted.  §4358(b)-7.  "  The  passenger  fare 
upon  all  railroads  in  this  state  shall  be  three  cents  per  mile."  §  4358  (b)-8.  All 
railroad  property,  real  and  personal,  shall  be  subject  to  execution  and  sale.  §  4359. 
The  sale,  under  deed  of  trust  or  decree  of  court,  of  "  the  road-bed,  track,  franchise 
and  chartered  rights"  of  any  corporation  shall  not  pass  to  the  purchasers  the 
right  to  recover  unpaid  subscriptions  of  the  old  stockholders,  but  said  stock- 
holders shall  remain  liable  for  the  debts  of  the  old  company.    §  4363.     Unless  the. 
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court  or  the  legislature  appoint  other  persons,  the  directors  of  such  sold-out  com- 
pany shall  be  trustees  of  the  creditors  and  stockholders  of  the  old  company. 
§  4264.  All  state  lands  acquired  by  railroads  shall  be  "  alienated,"  one-half  in  six 
years  and  one-half  in  twelve  years  from  the  "issuance  of  patents  to  the  same." 
§  4377. 

If  any  railroad  company  organized  under  this  act  shall  not,  within  two  years 
after  filing  its  articles,  construct  and  put  in  running  order  ten  miles  of  its  road, 
and  shall  fail  to  put  in  running  Order  twenty  miles  in  each  succeeding  year,  its 
corporate  existence  is  forfeited,  and  its  powers  shall  cease  as  far  as  relates  to  the 
portion  then  unfinished,  "and  shall  be  incapable  of  resumption  by  any  subsequent 
act  of  incorporation."  This  act  does  not  apply  to  suburban  and  belt  roads  of  less 
than  ten  miles  in  length.  Suppm't,  §  4278.  The  charter  shall  be  forfeited  for 
failure  to  make  the  annual  report  within  three  months  after  notification  by  the 
comptroller.  §  4280.  "Whenever  any  line  or  lines  of  railway  or  railway  proper- 
ties within  this  state  are  by  special  law  authorized  to  be  sold  and  conveyed,  the 
persons  contemplating  or  engaging  for  the  purchase  thereof  may  be  formed  into 
a  corporation  for  the  purpose  of  acquiring,  owning,  maintaining  and  operating 
such  line  or  ilines  of  railway  by  complying,  as  far  as  is  applicable,"  with  the  above 
provlsiocs  (sections  4099  et  seq.)  for  the  formation  of  railroad  corporations.  When 
such  corporation  has  been  formed,  it  shall  have  power  to  "  purchase,  acquire,  own, 
maintain  and  operate  "  such  line  or  lines  of  railway,  and  the  properties  pertaining 
thereto,  "  and  all  other  rights,  powers  and  privileges  given  by  the  laws  of  this  state 
to  railway  companies,  including  the  right  to  complete  and  extend  such  line  or 
lines  of  railway,  and  to  construct  branch  lines  thereto,"  the  extension  or  branch 
lines  to  be  provided  for  either  in  the  articles  or  by  amendment  thereto.  The  prop- 
erty so  purchased  shall  be  taken  subject  to  all  "  incumbrances,  judgments,  claims, 
suits,  claims  for  damages  and  for  right  of  way  against  the  old  company,  and  sub- 
ject to  all  debts  and  claims  for  damages  accruing  against  any  receiver  which  may 
have  been  appointed  for  the  old  company,  to  the  same  extent  that  such  property 
would  have  been  liable  in  the  hands  of  the  railroad  company  from  which  it  was 
purchased,  and  such  new  company  may  be  made  a  party  to  every  suit  pending 
against  the  company  from  which  it  purchased,  or  which  may  be  pending  against 
any  receiver  of  such  company,  to  enforce  any  right  against  such  new  company, 
and  the  new  company  may  be  sued  to  enforce  any  such  rights,  without  joining 
the  old  company  or  the  receiver,  and  in  case  any  judgment  has  been  rendered 
against  the  company  from  which  the  purchase  is  made,  or  against  a  receiver  for 
such  last-named  company,  and  for  which  the  property  is  liable,  execution  may  be 
issued  on  such  judgment  against  such  property  in  the  possession  of  the  new  com- 
pany without  any  suit  therefor."    Laws  1891,  ch.  86. 

A  railroad  commission  was  created  in  1891.  Such  commission  has  power  to 
adopt  and  regulate  all  rates,  correct  abuses  and  prevent  discriminations  and  extor- 
tion. They  shall  fix  reasonable  rates.  They  shall  arbitrate  questions  arising  be- 
tween connecting  lines.  They  may  inspect  any  books  or  papers  and  examine  any 
officer  or  agent.  The  company  shall  forfeit  from  |125  to  |500  per  day  for  each 
refusal  to  show  books  or  papers ;  and  each  officer  or  agent  refusing  to  allow  any 
book  or  paper  to  be  examined  shall  be  fined  from  $125  to  $500  for  each  offense. 
For  refusing  to  fill  out  and  return  any  blanks  furnished  by  the  commission,  the 
company,  and  each  officer  so  refusing,  shall  be  fined  $500.  For  charging  a  higher 
rate  than  that  fixed  by  the  commission,  the  corporation,  and  any  officer  making 
such  charge,  shall  forfeit  to  the  state  from  $100  to  $5,000.  Tiie  penalty  for  unjust 
discrimination  is  a  fine  of  from  $500  to  $5,000.    Laws  1891,  ch.  51. 

"  No  bonds  or  other  indebtedness  shall  be  increased  or  issued  or  executed  by  any 
authority  whatever,  and  secured  by  lien  or  mortgage  on  any  railroad  or  part  of 
railroad,  or  the  franchises  or  property  appurtenant  or  belonging  thereto,  over  or 
above  the  reasonable  value  of  said  railroad  property ; "  provided  that,  upon  con- 
clusive proof  that  the  public  interest  or  the  preservation  of  the  property  demands 
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it,  the  railroad  commission  "  may  permit  said  bonds,  together  with  stock  in  the 
aggregate,  to  be  executed  to  an  amount  not  more  than  fifty  per  cent,  over  the 
value  of  said  property."  Laws  1893,  ch.  50,  §  2.  The  commissioners  must  ascer- 
tain the  true  value  of  all  railroads  in  the  state.  §  3.  "  Every  judicial  or  other 
Bale  of  any  railroad  in  this  state  hereafter  made,  which  shall  have  the  effect  to 
discharge  the  property  so  sold  from  liability  in  the  hands  of  purchasers  for  claims 
for  damages,  unsecured  debts  or  junior  mortgages  against  such  railroad  company 
so  sold  out,  shall  have  the  effect  to  annul  and  cancel  all  claims  of  every  stockholder 
therein  to  any  share  in  the  stock  of  such  railroad  ;  and  it  shall  not  be  lawful  for 
said  purchasers,  or  for  any  railroad  company  organized  hereafter  to  operate  said 
railroad,  to  issue  any  stock  in  lieu  of  the  old  stock,  or  to  allow  any  compensation 
therefor  in  any  manner  whatever,  nor  shall  all  or  any  part  of  the  debt,  to  satisfy 
which  such  sale  is  made,  be  continued  or  held  as  a  claim  or  lien  on  said  propertj'." 
§  4  "  The  purchasers  of  said  property  who  procure  it  clear  of  incumbrance,  or 
any  company  organized  by  their  consent  to  operate  said  I'ailroad,"  may  issue  stock 
and  bonds  subject  to  the  provisions  of  sections  2,  3  and  4  §  5.  The  commission- 
ers may,  upon  the  application  of  any  railroad  company,  authorize  the  issue  of 
bonds  or  other  indebtedness,  to  be  secured  by  "  lien  or  other  mortgage  "  on  the 
franchises  and  property  of  the  company,  in  advance  of  the  completion^of  their 
railroad,  but  to  no  greater  amount  than  fifty  per  cent,  over  the  value  of  the  whole 
pi'operty  and  franchises.  §  6.  The  manner  of  issuing  certificates  of  stock  is  pre- 
scribed. No  railroad  company  shall  increase  its  stock  unless  all  existing  shares  shall 
have  been  paid  in  full  or  all  unpaid  shares  have  been  sold  out  as  forfeited.  §  7. 
The  form  of  bonds  is  prescribed.  They  shall  not  run  more  than  thirty  years,  and 
shall  not  bear  more  than  six  per  cent,  interest  per  annum.  Bonds  shall  not  be 
valid  until  registered  with  the  secretary  of  state.  §-5  8,  9.  The  issuance  of  stock 
or  bonds  contrary  to  the  provisions  of  this  act  shall  work  a  forfeiture  of  the  char- 
ter, and  all  such  stock  or  evidences  of  debt  shall  be,  void.  §§  10,  11.  Any  officer 
who  shall  commit  a  fraud  in  regard  to  the  registry  or  negotiation  of  such  fraudu- 
lent stock  or  bonds  shall  be  imprisoned  for  from  two  to  fifteen  years,  and  also  be 
liable  to  any  creditor  for  the  full  amount  of  damages  sustained.    §  13. 

Foreign  corporations. —  Any  foreign  corporation  desiring  to  do  business  in 
the  state  or  establish  an  office  therein  shall  file  with  the  secretary  of  state  a  certified 
■oopy  of  its  articles,  whereupon  the  secretary  of  state  shall  issue  a  permit  to  do 
business  in  the  state.  This  provision  does  not  apply  to  railroads.  To  procure  such 
permit  a  license  fee  of|35  shall  be  paid  if  the  capital  is  |100,000  or  less ;  $50  if  the 
capital  is  more  than  $100,000  and  less  than  $500,000 ;  $100  if  the  capital  stock  is 
$500,000  and  less  than  $1,000,000,  and  $200  if  the  capital  stock  exceeds  $1,000,000. 
Such  permit  shall  only  last  ten  years  from  the  date  of  filing  the  articles.  Suppm't, 
§  574  (a). 

Taxation. —  Every  life  insurance  company  shall  pay  an  annual  tax  of  one  and 
one-fourth  per  cent  upon  its  gross  premium  receipts  within  the  state ;  other  insur- 
ance companies  one-half  of  one  per  cent  upon  their  gross  premium  receipts  within 
the  state.  Telephone  companies  pay  twenty-five  cents  for  each  telephone,  and  for 
failure  to  make  a  correct  annual  statement  of  the  number  in  use  the  company 
shall  pay  a  penalty  of  $200.  The  above  provisions  do  not  relieve  the  companies 
specified  from  state  and  municipal  taxation  on  real  and  personal  property.  Laws 
1893,  ch.  102,  g§  1,  2.  Sleeping-car,  dining-car  and  palace-car  companies,  and  com- 
panies leasing  cars  to  raih-oad  companies  in  the  state,  shall  pay  a  state  tax  of 
t\yenty-five  cents  per  one  hundred  dollars  of  the  capital  stock  employed  in  the 
state  which  shall  be  such  proportion  of  the  whole  capital  stock,  after  deducting 
therefrom  the  amount  invested  in  real  estate,  manufacturing  plants,  materials  and 
properties,  other  than  cars  and  properties  used  in  connection  therewith,  as  the 
number  of  miles  traversed  in  the  state  bears  to  the  whole  number  of  miles  over 
which  such  cars  are  run.  For  failure  to  make  proper  reports  the  company  shall 
be  fined  $35  per  day.     §  3.    Every  corporation,  domestic  or  foreign,  shall  pay  an 

1888 

Digitized  by  Microsoft® 


OH.  LVI.J  VEEMONT.  [§  974. 

aonual  franchise  tax  of  $10,  and  failure  to  pay  such  tax  forfeits  the  charter.  §  5. 
Bailroad  and  steamboat  companies  shall  pay  quarterly  a  tax  of  one  per  cent,  upon 
their  gross  receipts  from  passenger  travel  within  the  state.  Telegraph  companies 
pay  one  cent  for  each  full-rate  message  sent  within  the  ctate,  and  one-half  a  cent 
for  each  message  sent  at  less  than  full  rate.  §  4665.  No  person  is  required  to  list 
any  share  or  portion  of  the  capital  stock  of  any  corporation  which  is  required 
to  return  its  capital  and  property  for  taxation.  §  4682.  Railroad  property,  in- 
cluding rolling  stock,  ia  assessed  by  the  county  assessors,  their  valuation  to  be 
equalized  by  the  county  boards  of  equalization,  which  shall  submit  their  final 
valuations  to  the  state  comptroller,  who  shall  make  the  proper  apportionments. 
Railroad  officers  shall  make  sworn  statements  to  the  said  assessors.  The  tax  is  the 
same  as  upon  other  property  of  like  value.  §§  4678, 4686, 4687.  Stock  in  any  foreign 
corporation  held  by  residents  of  the  state  is  taxed  as  personalty,  g  4671.  The  term 
"  person  "  as  used  in  reference  to  taxation  shall  be  construed  to  include  "  corpora- 
tion." §  .4672.  Corporations  shall  list  all  their  property,  giving  the  true  value 
thereof,  and  individuals  shall  list  their  stock  and  bonds  of  foreign  or  domestic  cor- 
porations. §  4681.  For  filing  any  charter  or  amendment  or  supplement  thereto 
of  a  railway,  telegraph  or  express  company,  the  secretary  of  state  shall  collect 
$100,  and  $25  additional  for  every  $100,000  or  fraction  thereof  of  the  capital  stock 
in  excess  of  $100,000.  For  other  corporations  the  fee  is  $35,  and  $5  additional  for 
each  $10,000  or  fraction  thereof  in  excess  of  $10,000. 

§974.  VERMONT:  1  Constitutional  provisions.— There  are  none  affect- 
ing corporation's. 

Miscellaneous  corporations.—  Five  or  more  may  incorporate  "  for  carrying 
on  any  object,  purpose  or  business  not  I'epugnant  to  public  policy  or  the  laws  of 
this  state,"  excepting  telegraph,  telephone,  banking,  insurance  or  express  com- 
panies, and  corporations  for  the  construction  and  operation  of  railroads,  or  aiding 
in  the  construction  thereof ;  excepting  also  loan  and  trust  companies  and  real 
estate  companies.  A  supreme  court  judge  shall  have  power  to  decide,  upon  the 
application  of  the  secretary  of  state,  whether  the  proposed  corporation  may  be 
organized  under  this  act  Laws  1892,  No.  60,  §  1.  The  articles  shall  set  forth 
(1)  the  corporate  name ;  (2)  the  "  object  or  objects "  of  the  incorporation  ;  (3)  the 
place  of  business ;  (4)  the  amount  of  the  capital  stock.  §2.  The  articles  must  be 
filed  with  th^  secretary  of  state,  who  shall  return  a  verified  copy  to  be  recorded 
with  the  clerk  of  the  town  in  which  the  principal  place  of  business  is  to  be  located. 
The  Incorporation  is  then  complete.  §  3.  The  certificate  must  state  the  number 
of  shares.  §  4.  The  first  meeting  may  be  called  by  a  notice  signed  by  three  of 
the  corporators  and  mailed  to  each  subscriber  seven  days  before  the  date  of  the 
meeting.  §  5.  At  the  first  meeting  or  adjournments  thereof,  the  stockholders 
shall  choose,  by  ballot,  a  temporary  clerk,  adopt  by-laws  and  elect  officers.  §  6. 
If,  for  any  cause,  the  annual  meeting  is  not  held,  the  owners  of  one-twentieth  of 
the  stock  may  petition  a  justice  of  the  peace,  who  shall  give  them  a  warrant  to 
call  a  meeting.  §  7.  The  stockholders  shall  annually  choose  a  clerk,  who  shall  be 
an  inhabitant  of  the  state  and  keep  his  office  therein.  §  8.  The  clerk  shall  record 
all  proceedings  of  the  stockholders  and  directors,  and  all  records,  accounts  and 
papers  shall  be  open  to  the  inspection  of  stockholders.  §§  9,  10,  11.  Any  clerk, 
treasurer  or  other  officer  having  the  custody  of  such  records  and  accounts,  who 
shall  refuse  for  seven  days  to  furnish  a  certified  copy  of  any  paper  to  any  stock- 
holder who  requires  it,  shall  forfeit  to  such  stockholder  not  more  than  $1,000. 
§g  11,  12.  There  shall  be  not  less  than  three  directors,  who  shall  be  stockholders, 
and  two  of  whom  shall  reside  in  the  ^tate.  They  shall  elect  one  of  their  number 
president  and  may  fill  vacancies  in  their  board.  §  14.  Each  share  has  one  vote, 
in  person  or  by  pi'oxy.  §  15.  The  period  of  succession  may  be  perpetual,  unless 
limited  in  the  articles,    §  16.   The  corporation  may  hold  "  by  purchase,  gift,  grant, 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1892  are  Included  in  this  synopsis. 
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devise  or  bequest  real  and  personal  property  necessary  for  the  purposes  of  the- 
corporation,  or  taken  in  payment  of  or  as  security  for  debts  due  it;  and  may 
manage,  mortgage,  convey  and  dispose  of  tlie  same."  §  17.  The  corporation  may 
take  mortgages  and  pledges,  or  make  attachments  of  property  to  secure  debts, 
and  may  "  perfect  the  title  thei-eto ; "  but  land  so  obtained  which  it  is  not  au- 
thorized to  hold  shall  be  disposed  of  within  five  years.  §  18.  Before  business  is 
commenced  the  president  or  clerk  must  make  a  sworn  certificate,  stating  the 
amount  of  capital  stock  actually  paid  in,  and  file  it  with  the  secretary  of  state,  and 
a  certified  copy  thereof  with  the  town  clerk.  If  the  corporation  contracts  debts 
before  the  provisions  of  this  section  and  of  section  3  are  complied  with,  the  presi- 
dent and  directors  shall  be  personally  liable  for  such  debts.  §  19.  If  the  directors, 
knowing  the  condition  of  the  company,  pay  a  dividend  when  the  corporation 
is  insolvent,  or  the  payment  of  which  would  render  it  so,  those  assenting  shall  be 
jointly  and  severally  liable  for  the  debts  due  from  the  corporation  at  the  time  of 
making  the  dividend,  g  20.  One-fourth  of  the  capital  stock  shall  be  paid  in  be- 
fore the  corporation  conti-aots  debts,  and  no  part  of  it  shall  be  diverted  from  the 
proper  purposes  of  the  corporation ;  provided  that  "such  capital  stock  may  be  is- 
sued in  payment  for  any  property  deemed  necessary  for  the  business  of  the  cor- 
poration, and  the  stock  so  issued  shall  be  full-paid  stock  and  not  liable  to  further 
call;  and  no  debts  shall  be  contracted  by  the  corpox'ation  exceeding  in  amount 
two-thirds  of  the  capital  stock  actually  paid  in ;  and  a  director  assenting  to  the 
creation  of  such  indebtedness  shall  be  personally  liable  for  the  excess."  §  31. 
"  The  stockholdei-s  of  a  corporation  shall  be  individually  liable  to  its  creditors  to 
an  amount  equal  to  the  amount  unpaid  on  the  stock  held  by  them  respectively, 
for  contracts  and  debts  made  by  such  company."  §  23.  If  the  capital  stock  of  a 
corporation  is  withdrawn  and  refunded  to  the  stockholders  before  the  full  pay- 
ment of  its  debts,  each  stockholder  shall  be  personally  liable  for  such  debts  to  the 
amount  refunded  to  him.  Any  stockholder  who  is  compelled  to  pay  such  debt 
may  compel  the  other  stockholders  to  contribute  their  proportionate  share.  §  23. 
The  corporation  shall  have  a  lien  upon  the  capital  held  by  the  stockholders,  and 
upon  their  property  invested  in  the  corporation,  for  debts  due  from  them  to  it 
§  34.  The  amount  of  the  capital  stock  shall  not  be  less  than  $.500,  nor  more  than 
$1,000,000,  to  be  divided  into  shares  of  not  more  than  $100  each.  §  25.  The  capital 
stock  and  the  number  of  shares  may  be  increased  at  a  stockholders'  meeting 
named  for  the  purpose,  but  not  to  an  amount  greater  than  $1,000,000.  §  36.  A 
certificate  of  the  increase  must  be  filed  with  the  secretary  of  state,  and  a  certified 
copy  thereof  with  the  town  clerk.  §  27.  The  capital  stock  may  be  reduced  to 
not  less  than  $500  by  a  two-thirds  stock  vote;  but  no  reduction  shall  be  made  so 
that  the  debts  and  liabilities  shall  exceed  two-thirds  of  the  reduced  capital,  and 
the  reduction  shall  not  affect  existing  debts  and  liabilities  of  the  corporation  or 
stockholders.  §  38.  A  certificate  must  be  filed  as  above  provided  (§  27).  §  29. 
The  corporation  shall  cause  a  book  to  be  kept  by  its  clerk  in  the  town  where  the 
,  principal  business  office  is  located  containing  a  record  of  the  articles ;  the  names 
and  residences  of  the  stockholdei-s ;  the  number  of  shares  held  by  each  and  the 
amount  actually  paid  on  each,  and  a  record  of  transfers.  The  book  shall  be  open 
to  the  inspection  of  stockholders.  §  31.  The  corporate  name  may  be  changed 
upon  a  two-thirds  stock  vote,  a  certificate  of  which  must  bo  filed  as  provided 
above.  §  33.  The  court  of  chancery  may  decree  dissolution  upon  the  petition  of 
one-fourth  of  the  stock.  §33.  The  supreme  court  may  dissolve  the  corporatioD 
when  its  business  transactions  appear  to  be  repugnant  to  public  policy.    §  36. 

Eailroads.— Twenty-five  or  more,  a  majority  being  inhabitants  of  the  state, 
may  incorporate  for  the  purpose  of  "constructing,  maintaining  and  operating"  a 
railroad.  They  shall  sign  articles  of  association  stating  (1)  the  corporate  name ; 
(3)  the  termini ;  (3)  the  length  of  the  road,  as  near  as  may  be ;  (4)  the  name  of 
each  town  and  county  into  which  the  road  will  run ;  (5)  the  amount  of  the  capital 
stock  (which  shall  be  at  least  $10,000  for  every  mile  of  the  road,  and  which  shall 
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be  divided  into  shares  of  $100  each) ;  (6)  the  number  of  shares ;  (7)  the  names  and 
residences'of  tlie  directors  (who  shall  be  chosen  from  and  by  the  subscribers  to  the 
articles).  S  3306.  Each  subscriber  must  give  his  residence  and  state  the  number 
of  shares  he  will  take,  g  3307.  No  subscriber  shall  be  bound  to  pay  more  than 
ten  per  cent  of  his  subscription  before  the  corporation  is  established.  Id.  When 
$5,000  per  mile  for  the  first  twenty  miles,  "  if  there  are  so  many,"  is  subscribed, 
and  $1,000  for  each  remaining  mile,  and  ten  per  cent,  has  been  paid  thereon  in 
good  faith  and  in  cash  to  the  directors  named  in  the  articles,  and  there  is  affixed 
to  the  articles  an  affidavit  made  by  a  majority  of  the  directors  that  such  subscrip- 
tions and  payments  have  been  made,  and  that  it  is  intended  "  to  construct  or  to 
maintain  and  operate  "  such  railroad,  the  aforesaid  articles  may  be  filed  with  the 
secretary  of  state,  who  shall  i-ecord  the  same.  §  3308.  The  subscribers  and  subse- 
quent stockholders  shall  then  be  a  corporation.  Real  and  personal  estate  neces- 
saiy  for  the  accommodation  of  the  road,  and  the  purposes  of  the  corporation,  may 
be  t^ken,  purchased  and  conveyed.  But  the  amount  limited  in  the  charter  or  by- 
laws shall  not  be  exceeded.  §  3809.  The  transfer  of  stock  may  be  regulated  by 
the  by-laws.  Id.  Changes  in  the  proposed  line  of  route  may  be  made,  if  such 
change  does  not  violate  the  conditions  of  the  vote  of  a  town,  or  of  some  subscrip- 
tion in  aid  of  the  road.  §  3310.  A  description  of  the  route  as  changed  shall  be 
filed  as  an  amendment  to  the  original  articlesi  §  3311.  After  filing  the  articles, 
the  directors  may,  if  the  whole  capital  is  not  subscribed,  open  subscription  books, 
in  such  places  and  after  such  notice  as  they  think  best.  No  subscription  shall  be 
received  without  a  payment  of  ten  per  cent  of  the  same  at  the  time  of  subscrib- 
ing. §  3812.  Bach  share  is  entitled  to  one  vote,  in  person  or  by  proxy,  g  3313. 
"  No  other  railroad  corporation  shall  subscribe  for,  take  or  hold,  directly  or  in- 
directly, stock  or  bonds  of  a  railroad  corporation  organized  under  this  chapter, 
unless  specially  authorized  by  the  legislature."  §  3314.  A  majority  of  the  direct- 
ors shall  be  inhabitants  of  the  state.  §  3315.  If  a  corporation  formed  under  the 
above  provisions  does  not,  within  eigliteen  months  after  filing  articles,  spend  five 
per  cent,  of  its  capital  stock  upon  the  construction  of  its  road,  or  does  not  put  the 
road  in  full  operation  within  seven  years,  "  its  corporate  existence  shall  cease,  ex- 
cept as  to  so  much  of  the  road  as  has  been  completed."  §  3316.  Before  beginning 
proceedings  to  acquire  real  estate,  or  an  interest  therein,  such  company  must  file 
with  the  county  clerk  a  certified  copy  of  the  record  of  its  articles  and  annexed 
affidavit  But  this  section  shall  not  prevent  the  taking  of  voluntary  grants  in  aid 
of  the  road,  such  grants  to  be  held  only  for  the  purposes  of  the  grant  §  3317.  If 
.  the  capital  stock  of  a  company  formed  under  the  above  provisions  is  found  in- 
sufficient, the  same  may  be  increased  upon  a  vote  of  "  two-thirds  in  amount  of  all 
the  stock  represented,  at  a  meeting  of  the  stockholders  called  by  the  directors  of 
the  company  for  that  purpose."  §  3818.  Ten  days'  written  notice  of  such  meet- 
ing must  be  addressed  to  each  stockholder.  §  8319.  The  increase  voted  for  may 
be  made  after  filing  with  the  secretary  of  state  a  copy  of  the  record  of  the  proceed- 
ings of  the  meeting.  §  8320.  The  above  provisions  may  be  altered  or  repealed,  or 
a  corporation  formed  thereunder  may  be  annulled  or  dissolved,  by  the  legislature. 
§  3323. 

A  railroad  corporation  shall  be  a  body  corporate  and  politic,  "  from  the  passing 
of  the  act  of  incorporation,  so  far  as  to  authorize  such  corporation,  after  its  or- 
ganization, to  enforce  the  payment  of  subscriptions  to  its  capital  stock  and  the 
performance  of  contracts  for  the  conveyance  of  real  estate  for  the  purposes  of  the 
road,  although  such  subscriptions  and  contracts  may  have  been  made  prior  to 
the  organization."  §  3824.  "  The  commissioners  for  opening  books  of  subscrip- 
tion, named  in  an  act  of  incorporation,"  shall,  from  time  to  time,  open  such  books 
in  such  places  and  after  such  notice  as  the  majority  may  direct  The  books  shall 
be  kept  open  until  all  the  stock  is  subscribed.  §  8336.  If  the  subscriptions  exceed 
the  capital  stock,  the  commissioners  shall  distribute  the  capital  stock  equitably 
among  the  subscribers.     §  8327.     A  subscriber  must;  at  the  time  of  subscribing, 
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pay  five  per  cent,  on  his  subscription,  and,  if  required  by  the  commissioners,  must 
pay  S15  more  on  each  shara  in  such  instalments  as  are  ordered  by  the'  company. 
§  3328.  No  secret  agreement  shall  affect  the  right  of  the  corporation  to  collect 
subscriptions.  §  3329.  Subscribers  shall  have  one  vote  for  each  share,  but  no 
subscriber  shall  vote  more  than  one-tenth  of  the  capital  stock.  §  3330.  This  pro- 
vision shall  apply  to  any  railroad  corporation  in  the  state  whether  formed  under 
a  general  or  special  law.  Laws  1892,  No.  62.  Such  a  corporation  shall  have  at 
least  five  directors.  §  3331.  The  subscription  commissioners  shall  call  the  first 
meeting  for  the  election  of  directors.  §  3332.  If  the  annual  election  of  directors 
is  not  made  on  the  day  named  in  the  by-laws,  "the  company  for  that  reason  shall 
not  be  dissolved  if  within  ninety  days  thereafter  it  holds  an  election  for  directors 
in  such  manner  as  is  provided  for  by  the  by-laws."  §§  3333,  3334.  The  clerk, 
treasurer  and  subordinate  officers  shall  give  bonds  in  such  sum  as  the  by-laws  re- 
quire.   §  3336. 

Railroad  "corporations  shall  annually,  on  the  first  day  of  January,  lodge  with  the 
secretary  of  state  the  names  of  their  clerks  and  treasurers,  "and  their  place  of 
business  within  the  state."  §'3337.  The  treasurer  and  clerks  of  a  railroad  cor- 
poration must  be  residents  of  the  state,  "except  when  otherwise  specially  provided 
by  law."  Their  offices,  and  the  books  and  papers  belonging  to  said  offices,  shall 
be  kept  within  the  state.  The  corporation  shall  forfeit  $10  for  each  day's  neglect 
to  comply  with  the  provisions  of  this  section.  §  3338.  A  railroad  company  may 
issue  preferred  stock,  in  shares  of  not  less  than  $50  each,  to  have  preference  over 
common  stock  "  in  dividends  to  be  made  out  of  the  profits  of  the  business,  not  ex- 
ceeding seven  per  cent,  per  annum,  for  the  purpose  of  paying,  discharging,  retir- 
ing or  exchanging  an  outstanding  claim,  lien,  mortgage  or  incumbrance  against 
such  company,  or  upon  its  property,"  if  ordered  by  two-thirds  of  the  stock  repre- 
sented at  a  meeting  called  by  a  notice  published  in  the  nevi-spapers  of  St.  Albans, 
Rutland,  Boston  and  New  York.  g§  3339,  3340.  The  original  stockholdei-s  have 
the  first  right  to  take  such  preferred  stock,  in  proportion  to  the  amount  of  their 
original  stock.  §  3341.  The  holders  of  preferred  stock  shall  have  the  same  rights 
as  other  stockholders.  §  3342.  Railroad  corporations,  "  for  the  purpose  of  build- 
ing or  furnishing  their  respective  roads,  or  the  payment  of  their  just  debts,"  may, 
when  authorized  by  a  vote  of  the  stockholders  at  a  called  meeting,  issue  stock 
with  a  certain  guarantied  dividend,  not  ejftieeding  eight  per  cent,  per  annum,  for 
such  time  as  they  deem  best  §  3343.  No  railroad  corporation,  authorized  by  its 
charter  to  increase  its  capital  stock,  "shall  issue  shares  for  a  less  amount  to  be 
paid  in  on  each  than  the  par  value  of  the  shares  in  the  original  stock  of  the  cor- 
poration," without  the  consent  of  all  the  stockholders  given  in  writing.  §  3344. 
Shares  of  stock  are  personalty,  and  are  liable  to  attachment  and  sale  in  the  manner 
provided  by  law  with  respect  to  shares  in  private  corporations.  Transfers  are 
made  "  by  any  conveyance  in  writing,"  as  provided  by  the  by-laws.  §  3345.  Equal 
assessments  may  be  made  in  such  sums  as  the  president  and  directors  deem  neces- 
sary, but  not  exceeding  the  sum  at  which  the  shares  were  fixed  by  the  charter,  or 
by  the  agreement  of  the  stockholders.  §  3346.  Bonds  or  notes  may  be  issued, 
upon  a  vote  of  the  stockholders  at  a  called  meeting,  "  in  sums  not  less  than  one 
hundred  dollars  to  raise  money  or  to  extinguish  any  debt  or  liability  of  the  com- 
pany, on  time  not  to  exceed  thirty  years,  and  at  a  rate  of  interest  not  to  exceed 
seven  per  cent,  and  may  secure  them  by  a  mortgage  of  its  road  or  other  property 
which  it  owns  and  any  interest  in  railroad  property."  g  3350.  Any  bonds  or 
notes  given  by  the  coiporation,  "  or  by  the  trustees  and  managei-s  of  railroad  prop- 
erty," shall  be  binding,  though  negotiated  and  sold  at  less  than  par.  §  3351. 
Mortgages  and  leases,  and  assignments  thereof,  shall  be  recorded  with  the  county 
clerks  of  the  counties  through  which  the  road  passes.  §  3352.  Franchises  and 
rolling  stock  shall,  for  the  purpose  of  mortgage,  be  deemed  part  of  the  realty,  but 
a  mortgage  lien  shall  not  prevent  such  property  from  being  attached  and  sold  for 
personal  injury,  or  for  damage  to  property  during  transportation.    §  3353.    When 
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it  is  necessary  for  a  railroad  corpoi'ation  to  lay  out  its  road  upon  or  beside  a 
"turnpike  or  way,  or  upon  a  bridge  owned  by  a  town  or  turnpike  corporation,"  if 
an  agreement  cannot  be  made  with  the  said  company  or  town,  the  commissioners 
appointed  to  appraise  land  damages  "shall  direct  the  railroad  corporation  to  build 
such  road  or  bridge,  as  a  substitute  for  the  road  or  bridge  so  located  upon,  as  the 
interest  of  the  public  and  the  parties  requires."  When  such  road  or  bridge  has 
been  constructed  the  road  or  bridge  located  upon  shall  vest  in  the  railroad  corpo- 
ration. An  appeal  may.be  had  from  the  decision  of  the  commissioners.  §  3377. 
A  railroad  company  may  "cross  or  unite  its  road  with  any  other  railroad,"  at  any 
point  on  its  route  and  upon  the  grounds  of  such  other  company,  with  the  neces- 
sary sidings,  etc..  and  if  an  agreement  cannot  be  reached  as  to  the  compensation 
therefor,  the  same  shall  be  determined  by  commissioners.  §  8398.  Intersecting 
'or  connecting  roads  shall  furnish  each  other  proper  facilities  for  the  transportar 
tion  of  freight  and  'passengers.    §  3399,  Am'd  Laws  1883,  No.  38. 

The  supreme  court  may,  upon  the  written  application  of  three  or  more  free- 
holders of  the  state,  i-eduoe  the  I'ates  of  toll  upon  any  railroad  in  the  state.  §  8436, 
Am'd  Laws  1883,  No.  37.  It  shall  be  unlawful  to  charge  more  toll  for  a  shorteif 
than  fol-  a  greater  distance.  §  8427.  The  trustees  in  possession  of  a  railroad 
under  mortgage  shall  call  annual  meetings  of  the  bondliolders  or  creditors,  and 
submit  to  them  a  report.  §  3453.  Non-resident  trustees  or  lessees  must  appoint 
an  agent  upon  whom  process  may  be  served.  §  3460.  When  a  mortgage  of  a 
railroad  (or  of  a  railroad  and  other  property),  to  secure  bonds,  is  foreclosed,  and 
the  legal  title  vests  in  the  mortgagees,  the  holders  of  a  majority  of  the  bonds  may 
form  themselves  into  a  new  corporation,  for  "  owning  or  maintaining  and  operat- 
ing "  the  road.  §  3461,  Am'd  Laws  1890,  No.  23.  They  may  make  articles  of  as- 
sociation which,  after  mention  of  the  making  and  foreclosure  of  the  mortgage, 
shall  set  forth  (1)  the  amount  of  bonds  "  owing  upon  and  secured  by  "  the  mort- 
gage; (3)  the  corporate  name;  (3)  the  amount  of  the  capital  stock  "(which  shall 
not  exceed  the  amount  of  principal  and  interest  of  the  bonds  and  twenty-five  per 
cent,  on  the  same  in  addition  thereto) ; "  (4)  the  number  of  shares  "(each  of  which 
shall  be  fifty  dollars) ; "  (5)  the  number  of  directors,  and  the  names  of  those  chosen 
for  the  first  year  (a  majority  of  whom  shall  be  residents  of  the  state).  §  3463. 
This  section  shall  be  deemed  to  authorize  "  the  issue  of  preferred  as  well  as  com- 
mon stock  in  shares  of  one  liundred  dollars  each,"  on  such  terms  and  conditions 
as  the  majority  may  prescribe  in  the  articles.  Laws  1883,  No.  35.  Each  sub- 
scriber shall  state  the  number  of  shares  he  will  take,  the  amount  of  the  bonds 
held  by  him,  which  he  intends  to  surrender  in  payment,  or  part  payment,  of  sub- 
scriptions. §  3463.  The  articles  shall  be  recorded  with  the  secretary  of  state,  and 
a  copy  filed  and  recorded  with  the  county  clerks  of  the  counties  through  which 
the  same  runs.  §  3465.  A  notice  of  such  incorporation  must  be  published  once  a 
week  for  thi-ee  weeks  in  the  county  papers,  and  for  six  days  in  two  New  York 
and  Boston  dailies.  §  3466.  Any  holder  of  the  above-mentioned  mortgage  bonds 
may,  within  thirty  days  after  the  last  publication  of  said  notices,  subscribe  for 
stock  equal  to  the  amount  of  bonds  held  by  him,  which  he  intends  to  surrender 
in  ijayment  of  his  subscription.  §  3467.  Dissenting  bondholders  must  be  paid 
the  value  of  their  interest,  which  will  be  assigned  to  the  corporation  by  the  court 
§  3469.  The  stockholders  may,  by  vote,  increase  the  capital  stock  to  not  more 
than  double  the  amount  of  principal  and  interest  of  the  bonds  designated  in  the 
articles.  §  3473.  In  case  of  the  failure  of  the  bondholders  to  organize  as  above 
provided,  or  if  the  railroad  (and  other  property)  is  sold  or  assigned  under  decree 
or  judgment,  the  purchasers  or  grantees  may  have  the  rights  and  powers  granted 
to  bondholders ;  and  they  may  associate  others  with  themselves  in  forming  a  cor- 
poration. "  In  case  a  corporation  is  so  formed  by  such  purchasers  or  grantees 
and  their  associates,  the  stock  of  such  corporation  created  to  an  amount  not 
exceeding  that  hereinbefore  provided  may  be  issued  in  payment  for  the  railroad 
and  other  property  included  in  such  foreclosure  upon  the  transfer  and  conveys 
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ance  of  such  railroad  and  other  property  to  such  corporation,  and  upon  such  issue 
the  said  stock  shall  be  taken  and  deemed  to  be  full-paid  stock  and  not  liable  to 
any  further  calls.  .  .  ."  Such  company  shall  have  the  same  rights  as  the 
mortgagor  liad,  including  the  right  to  mortgage  its  property  or  create  and  issue 
additional  stock,  and  shall  have  the  rights  and  liabilities  of  railroad  corporations 
generally.  §  3475,  Am'd  Laws  1890,  No.  23.  Where  a  sale  is  made,  any  creditor 
may,  within  three  months  after  tlie  sale,  pay  into  court,  for  the  use  of  the  pur- 
chasers, "  a  sum  bearing  the  same  proportion  to  the  price  paid  by  the  purchaser, 
with  twelve  per  cent,  interest  thereon  from  tlie  time  of  the  sale,  that  the  debt  so 
held  by  such  creditor  under  the  mortgage  bears  to  the  win  1  ■  amount  of  debt  out- 
standing under  the  mortgaga"  Such  creditor  shall  then  have  a  legal  equitable 
interest  with  the  purchaser,  g  3476.  Where  there  are  two  mortgages  the  inter- 
ests are  equitably  adjusted.  §§  8477-3479.  A  receiver  appointed  for  that  portion 
of  a  consolidated  road  which  is  in  another  state  may  become  receiver  of  the  por- 
tion within  Vermont  by  filing  the  proper  papers.  §3480.  "The  state  may,  at 
any  time  during  the  continuance  of  the  charter  of  a  railroad  corporation,  after 
the  expiration  of  twenty  years  from  the  opening  of  its  railroad  for  use,  purchase 
of  the  corporation  the  railroad,  and  the  franchise,  property,  rights  and  privileges 
of  the  corporation,  by  paying  it  therefor  such  sum  as  will  reimburse  the  amount 
of  capital  paid  in,  with  a  net  profit  thereon  of  ten  per  cent,  per  annum  from  the 
time  of  the  payment  tliereof  by  the  stockholders  to  the  time  of  such  purchase." 
§  3u02.  Domestic  roads  may  contract  and  arrange  with  each  other,  and  with 
foreign  roads  under  the  authority  of  any  state*  or  of  Canada,  "  for  leasing  and 
running  the  roads  of  the  respective  corporations,  or  a  part  thereof,  by  either  of 
their  respective  companies ; "  and  may  hold  land  and  buildings  in  fee-simple  "or 
otherwise,"  in  any  state,  for  depot  and  storage  purposes.  They  may  buy  and  hold 
the  personalty  necessary  and  convenient  for  carrying  into  effect  the  object  of 
this  section.    §  3303. 

When  two  railroads  are  incumbered  by  a  lien  or  liens  upon  the  two  roads,  the 
company  owning  either  road  may  issue  bonds  on  the  time  and  rate  of  interest 
provided  by  section  3350,  "  for  the  purpose  of  extinguishing  such  lien  or  liens,  and 
compromising  disputes,  and  the  same  may  be  secured  by  mortgage  or  mortgages 
of  both  roads  by  vote  of  the  stockholders  of  the  companies  owning  said  roads." 
Laws  1883,  No.  35.  Railroad  companies  shall  give  equal  and  reasonable  terms  to 
all.  Two  or  more  connecting  roads  shall  not  charge  more  for  a  shorter  than  a 
longer  distance,  from  the  same  point  and  in  the  same  direction.  Id.,  No.  86. 
"Whenever  any  railroad  in  this  state  shall,  by  the  decree  or  judgment  of  court, 
be  ordered  to  be  sold,  any  railroad  company  in  tliis  state  whose  railroad  connects 
with  the  railroad  to  be  sold  is  authorized  to  purchase  the  railroad  so  authorized 
to  be  sold,  and  upon  acquiring  the  title  to  said  railroad  to  consolidate  said  road 
with  its  own  railroad,  and  make  it  a  part  thereof."  Laws  1886,  No.  21.  Such 
purchaser  shall  have  all  the  franchises,  etc.,  of  the  road  so  purchased,  and  shall 
hold  the  same  subject  to  ajl  the  duties  imposed  by  charter  or  the  law  upon  the 
previous  or  original  owner.  Id.  A  railroad  commission  is  established  with  power 
to  examine  all  books  and  accounts.  Laws  1886,  No.  23.  If  the  corporation  re- 
fuses to  allow  the  inspection  of  papers,  etc.,  or  to  furnish  required  information,  or 
to  make  reports,  or  shall  wilfully  hinder  said  commissioners  in  the  discharge  of 
their  duty,  the  supreme  or  county  court  shall  provide  a  remedy.  And  any  person 
giving  false  information  to  the  commissioners  shall  be  guilty  of  perjury.  Id.,  §  4. 
The  commission  shall  have  general  supervision  of  all  the  railways  in  the  state,  so 
far  as  is  necessary  for  carrying  out  the  provisions  of  this  act.  5;  5.  The  railroad 
companies  shall  comply  with  all  reasonable  recommendations  of  the  commission 
as  to  rates  and  repairs,  and  the  method  of  keeping  accounts  and  making  returns. 
§§  7,  10,  18.  Any  domestic  or  foreign  railroad  company,  owning  railroad  prop- 
erty in  the  state,  "  may  issue  its  bonds  on  time  not  exceeding  one  liundred  years, 
and  at  a  rate  of  interest  not  exceeding  six  per  cent,  for  any  purpose  it  may  desire, 
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upon  a  majority  vote  of  its  stockholders  voting  at  a  meeting  duly  called  for  that 
purpose,"  and  "  may  mortgage  its  road  and  franchise,  and  any  other  property 
which  it  may  own  or  in  which  it  may  be  interested,  to  secure  its  bonds,  or  the 
bonds  of  any  other  railroad  or  transportation "  company  within  or  without  this 
state,  upon  a  majority  vote  of  its  stockholders  voting  at  any  meeting  duly  called 
for  the  purpose.    Laws  1892,  No.  64. 

General  provisions. —  Every  president  or  director  must  be  a  stockholder. 
Before  the  corporation  begins  business,  the  president  and  directors  shall  file  with 
the  secretary  of  state  a  sworn  statement  of  the  amount  of  capital  stock.  Like- 
wise upon  any  increase  of  the  capital  stock.  Revised  Laws,  §§  3253,  3253.  At- 
tachments in  favor  of  a  creditor  who  is  not  a  director  shall  have  the  preference 
over  those  in  favor  of  a  director.  §  3254.  The  legislature  may  alter  or  repeal 
any  act  in  respect  to  corporations.  §  3357.  Capital  stock  shall  be  personal  estate, 
transferable  in  accordance  with  the  by-laws.  §  3258.  Commissioners  appointed 
to  receive  subscriptions  must  give  a  thirty  days'  published  notice  of  the  time  and 
place  of  opening  books.  §  3259.  Stock  may  be  sold  on  execution  like  other  per- 
sonal property.  §  3263.  The  capital  stock  of  any  corporation  is  liable  to  sale  on 
execution  against  the  corporation ;  and  any  number  of  shares  of  one  or  more 
members  may  be  sold  on  such  execution,  "  sufficient  to  satisfy  the  same  with  the 
charges  thereon,  as  the  shares  of  such  stock  owned  by  a  person  may  be  attached 
and  sold  on  execution  against  such  person,  and  such  sale  shall  transfer  title  to 
the  purchaser."  §  3363.  A  person  whose  stock  is  thus  sold  may  have  an  action 
against  the  corporation  for  damages.  §  3364.  Every  corporation  must  have  a 
•clerk  residing  in  the  state,  under  penalty  of  forfeiting  $50  to  any  person  injured 
by  the  neglect  to  appoint  such  clerk.  §  3267,  Am'd  Laws  1883,  No.  71.  The  clerk 
shall  have  the  custody  of  the  by-laws  and  records,  and  for  neglect  to  exhibit  the 
same  to  any  owner  of  stock,  or  his  representatives,  such  clerk  shall  pay  to  the 
injured  party  $10  for  each  day's  neglect  or  refusal.  §§  3368,  3269.  A  corporation 
shall,  by  its  clerk,  keep  a  record  of  the  corporate  action,  with  a  record  of  each 
owner's  name,  and  the  number  and  description  of  his  shares,  g  3370.  When  a 
•charter  expires,  or  is  annulled  or  forfeited,  the  corporation  continues  a  body  cor- 
porate for  three  years,  for  the  sole  purpose  of  closing  the  company's  affairs,  and 
the  court  may  appoint  a  receiver  upon  the  application  of  a  creditor  or  stockholder. 
■§§  3373,  3373.  The  transfer,  by  assignment  and  delivery,  of  stock  certificates  or 
collateral  shall  be  a  valid  transfer  of  the  stock,  when  made  to  secure  a  valid  debt 
or  obligation,  as  against  the  party  transferring,  or  his  heirs,  etc. ;  and  when  notice 
lias  been  given  to  the  clerk,  and  a  memorandum  of  the  transfer  made  upon  the 
books,  the  assignment  shall  be  valid  against  subsequent  attaching  creditors  of  the 
assignors,  provided  the  same  is  made  bona  fide.  But  nothing  herein  shall  change 
the  evidence  of  ownership  of  such  stock  so  far  as  the  corporation  is  concerned. 
Laws  1884,  No.  103.  Any  corpoi'ation  formed  under  section  3276  et  seq.  tnnj,  by 
a  vote  of  two-thirds  of  all  the  capital  stock,  at  a  meeting  called  for  the  purpose, 
reduce  its  capital  stock  to  a  sum  not  less  than  $500,  and  no  reduction  shall  be' 
made  so  that  the  liabilities  shall  exceed  two-thirds  of  the  reduced  capital  stock. 
This  act  shall  not  affect  the  liability  of  stockholders  under  section  3393.  All 
private  corporations  organized  under  special  act  are  made  subject  to  the  provis- 
ions of  sections  3279,  3283,  3384,  3287,  3291,  3393,  3393,  Laws  1886,  No.  79.  No 
foreign  insurance  company  shall  do  business  in  the  state  unless  its  paid-up  capital 
invested  in  securities  readily  convertible  into  cash  equals  $100,000,  only  one-half 
of  which  may  be  invested  in  mortgages  of  real  estate ;  nor  unless  it  has,  in  ad- 
•dition,  assets  equal  to  its  outstanding  liabilities.  Rev.  Laws,  §  3607.  Such  com- 
pany must  file  with  the  secretary  of  state  an  agreement  to  the  effect  that  process 
affecting  the  company  may  be  served  on  either  of  the  insurance  commissioners. 
§  3608.  A  license  must  also  be  obtained  from  the  commissioners,  after  filing  a 
copy  of  the  charter  and  making  a  statement  according  to  a  form  furnished  by 
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the  secretary  of  state,  for  which  h'cense  a  payment  of  $5  is  charged.  g§  3fil0, 3611. 
No  person  shall  act  as  agent  of  such  company  until  he  files  a  certiflcate  of  the 
company  authorizing  him  so  to  act  §  3618.  Annual  i-epoi'ts  shall  be  made  to 
the  commissioner,  who  may  revoke  any  license  after  a  full  examination  of  the 
company's  affairs.  §§  3621-3633,  Am'd'Laws  1884,  No.  44;  Laws  1886,  No.  105; 
Laws  1892,  No.  74    . 

Foreign  express  companies  must  appoint  as  agent  a  citizen  of  the  state,  upon 
whom  service  may  be  made.    §§  36.50-3654. 

Taxation. —  Shares  of  stock  in  a  foreign  corporation  are  not  taxed  when  all 
the  stock  of  such  corporation  is  taxed  in  the  state  where  the  corporation  is  situ- 
ated to  the  holders  thereof,  wherever  they  reside,  or  where  the  corporation  is  taxed 
in  such  state  for  all  its  stock.  Rev.  Laws,  g  270.  "  Stock  in  a  railroad  corporar 
tion  in  this  state"  is  also  exempt.  Id.  The  exemption  further  includes  "real 
estate  used  in  operating  a  railroad  for  a  period  of  eight  years  from  the  time  when 
trains  for  public  traffic  and  accommodation  commence  running  on  su'ch  railroad 
in  or  through  a  town ; "  and  "manufacturing  establishments  and  the  machinery 
and  capital  used  in  operating  them,  and  the  machinery  put  into  unoccupied  build- 
ings and  the  capital  used  for  operating  it,"  for  five  years  from  commencing  oper- 
ations, if  the  capital  invested  exceeds  $1,000.  Id.  "Such  manufacturing  estab- 
lishments hei-eafter  erected,"  except  pulp  companies,  and  the  manufacturers  of 
rough  sawed  lumber  and  charcoal ;'  also  quarries  and  mines  hereafter  opened, 
with  all  necessary  manufacturing  and  mining  machinery,  shall  be  exempt  for  a 
time,  not  exceeding  five  years,  limited  by  legal  voters  of  the  town  or  city.  §  273, 
Am'd  Laws  1892,  No.  9.  A  majority  of  the  legal  voters  at  any  town  or  city  meet- 
ing may  exempt  all  individuals,  companies  and  corporations  "  contemplated  in 
and  as  stipulated  in  "  section  273,  from  taxes  for  not  more  than  ten  years.  §  274, 
Am'd  Laws  1890,  No.  16.  Shares  of  stock  in  all  corporations,  except  railroad  cor- 
porations, are  listed  to  the  owner  where  he  resides,  if  he  lives  in  the  state,  other- 
wise in  the  town  where  the  principal  place  of  business  is  located.  §  283.  The  tax 
on  the  stock  of  non-residents  shall  be  paid  by  the  corporation,  and  it  shall  have  a 
lien  for  the  same  on  the  stock  and  dividends  of  such  stockholder.  §  284.  The 
cashiers  of  banks  and  the  executive  officers  of  every  other  corporation,  except 
railroads,  shall  annually  transmit  to  the  clerk  of  each  town  in  which  shareholders 
reside  a  list  of  the  names  of  such  shareholders  and  the  number  of  shares  standing 
in  the  name  of  each ;  and  in  like  manner  to  the  clerk  of  the  town  where  the  com- 
pany has  its  principal  place  of  business,  a  list  of  the  shares  of  stockholders  in  such 
bank  or  other  corporation,  except  railroad  corporations,  who  reside  in  that  town 
or  without  the  state.  §  285,  Am'd  Laws  1892,  No.  16.  Stock  held  as  collateral, 
and  which  has  been  transferred  on  the  books,  shall  be  reported  according  to  the 
preceding  section.  §  280.  The  person  who  fails  to  make  such  required  returns 
shall  be  fined  $5,000.  §  287.  In  assessing  stockholders  for  stock  in  manufactur- 
ing corporations,  the  value  of  the  realty  and  personalty  represented  by  such  stock, 
and  otherwise  taxed,  shall  be  deducted  from  the  whole  value  of  the  stock  and  the 
remaining  value  shall  be  taxed ;  "  and  in  assessing  for  stock  in  all  other  corporations 
the  value  of  its  real  estate  taxed  in  this  state  or  elsewhere  "  shall,  in  like  manner,  be 
deducted.  §  288.  Any  corporation  whose  officers  do  not  make  the  returns  re- 
quired by  this  act  (§§  283-389)  shall  forfeit  to  the  town  $5,000.    §  289. 

Banks  of  circulation,  discount  and  deposit  shall,  semi-annually,  at  the  time  of 
declaring  dividends,  pay  into  the  state  treasury  one  per  cent  of  their  capital ;  but 
if  the  bank  keeps  a  sufficient  deposit  in  the  city  of  Boston,  "  and  if  that  city  uni- 
formly causes  its  bills  to  be  redeemed  at  par,"  such  payment  is  not  required. 
§  3536.  Any  railroad  company  formed  under  the  provisions  for  "reorganization 
after  foreclosure  "  shall  be  subject  to  taxation,  notwithstanding  any  exemption  in 
the  original  charter.    Laws  1884,  No.  35. 

Every  railroad  corporation  in  the  state  shall  make  returns  to  the  commissioner 
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of  state  taxes  of  its  entire  gross  and  net  earnings,  and  if  any  portion  of  the  road 
is  without  the  state,  such  return  shall  give  the  gross  and  net  earnings  "  per  mile 
of  such  road."  Such  statement  shall  also  give  the  length  of  the  entire  main  line, 
the  number  of  miles  thereof  in  the  state,  the  number  of  miles  of  side  track,  "a  list 
of  its  equipment,  the  amount  and  value  of  its  capital  stock,  its  funded  and  floating 
debt,  its  bonds  secured  by  mortgage  or  other  securities  on  the  property  of  such 
corporation,  .  .  .  and  the  market  value  of  its  stocks  and  bonds,  and  the  amount 
of  dividends,  interest  or  indebtedness  paid  annually  or  semi-annually."  In  case 
the  road  is  operated  by  a  lessee  the  amount  paid  for  rents  shall  be  stated.  Lav?s 
1890,  No.  3,  §  11.  Upon  receipt  of  the  above-mentioned  returns  the  commissioner 
shall  appraise  the  property,  giving  due  consideration  to  the  value  of  the  corporate 
franchise.  §  13.  If  the  line  extends  beyond  the  state  "  the  whole  valuation,  as- 
certained as  aforesaid,  shall  be  divided  by  the  number  of  miles  of  its  entire  main 
line,  and  the  amount  thus  obtained  shall  be  taken  to  be  the  value  of  such  railroad 
per  mile,  which  said  sum,  multiplied  by  the  number  of  miles  in  this  state,  shall  be 
taken  to  be  the  true  value  of  such  railroad,  its  rights,  corporate  franchise  and 
property  in  this  state  for  the  purposes  of  taxation."  §  13.  The  tax  upon  either  of 
the  above  appraisals  is  seven-tenths  of  one  per  cent.,  one-half  to  be  paid  on  or  be- 
fore the  15th  of  November  and  one-half  on  or  before  the  15th  of  May,  annually. 
§  14.  An  appeal  from  the  appraisal  may  be  had  to  a  commission  consisting  of 
certain  state  oiBcers.  §  16.  In  lieu  of  the  above  tax  a  company  may  pay  annually 
two  and  one-half  per  cent  on  its  entire  gross  earnings,  if  the  road  is  wholly  within 
the  state,  and  if  situated  partly  without  the  state,  then  two  and  one-half  per  cent 
upon  such  proportion  of  the  entire  gross  earnings  "  as  the  mileage  of  trains  run  in 
this  state  bears  to  the  mileage  of  all  trains  run  on  the  entire  main  line  of  such  road 
for  each  six  months'  period."  §  17.  When  a  road  is  operated  under  a  lease  or 
contract  the  lessee  or  holder  of  the  contract  shall  pay  the  taxes  and  deduct  the 
amount  of  the  same  from  any  payment  due  the  lessor  or  person  or  corporation 
granting  such  contract,  unless  it  is  otherwise  expressly  stipulated  in  the  contract 
or  lease.  The  party  who  ultimately  pays  the  tax  shall  be  construed  to  be  the 
party  who  may  accept  the  provisions  of  section  17.  §  19.  Telephone  companies  ' 
pay  a  tax  of  three  per  cent  annually  upon  their  gross  receipts  from  business 
wholly  within  the  state,  aftei^  deducting  from  such  gross  receipts  the  amount  paid 
to  any  telegraph  company  for  the  transmission  of  messages.  §  20.  Sleeping  and 
parlor-cjir  companies  shall  pay  a  gross-receipt  tax  of  five  per  cent  annually. 
§§  33,  S3.  A  tax  of  four  per  cent  per  annum  is  assessed  on  the  like  gross  receipts 
of  express  companies.  §  24.  Telegraph  companies  shall  pay  an  annual  tax  of 
sixty  cents  per  mile  of  posts  with  one  line  of  wire,  and  forty  cents  per  mile  for 
each  additional  wire,  or  three  per  centum  of  the  entire  gross  receipts  within  the 
state.  Laws  1893,  No.  15.  "Steamboat,  car  or  transportation"  companies  shall 
pay  seven-tenths  of  one  per  cent  upon  the  appraised  value  of  their  "  property, 
business  and  corporate  franchise,"  or,  in  lieu  thereof,  a  tax  of  two  per  cent  upon 
their  entire  gross  earnings.  §§  25-27.  Every  domestic  corporation  having  a  cap- 
ital stock  of  $50,000  or  less  is  assessed  an  annual  license  tax  of  $10 ;  and  for  each 
$50,000,  or  part  thereof  in  excess  of  $50,000,  the  tax  is  $5.  But  no  such  tax  shall 
exceed  $50.  §  28.  All  insurance  companies  are  assessed  at  the  rate  of  two  per 
'  cent  per  annum  on  the  gross  amount  of  premiums  and  asseasments  collected 
within  the  state,  and  life  insurance  companies  pay  an  additional  tax  of  one  per 
cent,  annually  "on  the  surplus  over  and  above  the  necessary  reserve,  computed  at 
four  per  cent  of  all  existing  policies."  g§  31-33.  Savings  banks  and  trust  com- 
panies pay  seven-tenths  of  one  per  cent  on  the  average  amount  of  deposits  and 
accumulations,  after  deducting  the  value  of  the  real  estate  of  the  corporation,  and 
the  amount  of  individual  deposits  in  excess  of  $1,500  each,  listed  to  depositors 
where  they  reside.  g§  34,  35.  For  refusing  to  appear  and  testify  before  the  com- 
missioner, any  officer  or  person  shall  be  fined  from  $500  to  $5,000.  §§  43,  44.  A 
corporation  shall  forfeit  $100  for  each  day's  neglect  to  •make  required  returns.    §7. 
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If  taxes  are  not  paid  at  the  required  time,  the  company  shall  forfeit  $100  for  each 
day's  neglect  after  the  expiration  of  the  time  limited  by  law.  §  8.  If  foreign  in- 
surance companies  do  not  pay  their  taxes  their  licenses  will  be  revoked.    §  9. 

g  975.  VIRGINIA:'  Constitutional  provisions. —  Capital  invested  in  all 
business  operations  shall  be  taxed  as  other  property.  "Assessments  upon  all 
stoak  shall  be  according  to  the  market  value  thereof."  Constitujiion  of  1869, 
art.  X,  S  4  "  The  credit  of  the  state  shall  not  be  granted  to,  or  in  aid  of,  any  cor- 
poration." Id.,  §  13.  "  The  state  shall  not  subscribe  to,  or  become  interested  in, 
the  stock  of  any  corporation."  Id.,  §  14.  The  state  shall  not  become  interested  in 
any  work  of  internal  improvement  "  otherwise  than  in  the  expenditure  of  grants 
to  the  state  of  land  or  other  property."    Id.,  §  15. 

Miscellaneous  corporations. —  Five  or  more  persons  desiring  to  organize  a 
joint-stock  company  "for  the  conduct  of  any  enterprise  or  business,"  except  to 
construct  a  turnpike  extending  beyond  the  limits  of  the  county,  or  a  railroad  or 
canal,  or  to  establish  a  bank  of  circulation,  may  make  a  certificate  in  due  form 
of  law,  setting  forth  (1)  the  name  of  the  company ;  (8)  the  purpose  for  which  it  is 
formed ;  (3)  the  capital  stock,  and  its  division  into  shares ;  (4)  the  amount  of  real 
estate  to  be  held  by  it ;  (5)  the  place  at  which  its  principal  office  is  to  be  kept ; 
(6)  the  chief  business  to  be  transacted ;  and  (7)  the  names  and  residences  of  the 
officers  who  for  the  first  year  are  to  manage  the  affairs  of  the  company.  Tlie 
certificate  must  be  presented  to  the  circuit  court  of  the  county,  or  circuit  or  cor- 
poration court  of  the  corporation,  wherein  the  principal  office  is  to  be  located,  or 
to  the  judge  thereof  in  vacation,  and  the  said  court  or  judge  may  grant  or  refuse 
a  charter  of  incorporation  upon  the  terms  set  forth  in  said  certificate,  or  grant  a 
charter  upon  terms  adjudged  reasonable.  If  the  charter  be  granted  it  must  be 
recorded  with  the  clerk  of  the  court,  and  with  the  secretary  of  state.  Such  char- 
ter may  be  amended,  or  the  corporate  name  be  changed,  by  the  said  court  or 
judge,  on  the  application  of  the  company,  authorized  by  a  majority  of  the  stock- 
holders in  a  general  meeting ;  and  any  charter  granted  by  the  general  assembly, 
which  might  liave  been  granted  by  the  court  or  judge,  may  be  amended  in  the 
same  way,  upon  application  to  the  court  or  judge  where  the  principal  office  is 
located.  Any  amendment  must  be  recorded  like  the  original  charter.  Street 
railroads  cannot  be  incorporated  under  the  provisions  of  this  section.  The  legis- 
lature shall  not  grant  charters  provided  for  in  this  section,  or  amend  the  same, 
unless  the  said  court  or  judge  shall  have  refused  to  do  so.  Code  of  1887,  g  1145, 
Am'd  Laws  1891-3,  ch.  324.  As  soon  as  the  charter  is  "lodged"  with  the  secre- 
tary of  the  commonwealth  the  act  of  incorporation  takes  effect  §  1146.  "  The 
minimum  capital  of  every  such  company  shall  be  not  less  than  $500,  nor  shall  the 
maximum  exceed  twenty  times  the  minimum  capital,  and  the  same  proportion 
shall  be  preserved  for  greater  sums."  §  1148,  Am'd  Laws  1890,  p.  56.  "Subscrip- 
tions to  the  stock  may  be  paid  in  money,  land  or  other  property  (real,  personal  or 
mixed),  leases,  options,  minerals,  mines,  and  mineral  rights,  rights  of  way,  and  other 
rights  or  easements,  labor  or  service,  and  there  shall  be  no  individual  liability  be- 
yond the  unpaid  subscriptions  to  stock."  Id.  "  Each  certificate  of  stock  in  any 
such  company  shall  set  forth  truly  the  actual  capita,l  of  the  company,  the  nominal 
value  of  each  share  of  the  stock,  and  the  amount  actually  paid  on  each  share  by 
the  holder  of  such  certificate."  Id.  Any  lien  given  by  the  company  to  prefer  a 
creditor,  "  except  to  secure  a  debt  contracted,  or  money  boiTowed  at  time  of  the 
creation  of  the  lien  or  incumbrance,"' shall  inure  to  the  benefit  of  all  creditors  ex- 
isting at  the  time  such  lien  was  created.  §,1149.  A  penalty  of  $100  and  costs  is  im- 
posed if  annual  reports  are  not  made.  §§  1152, 1153.  In  every  meeting  of  stockhold- 
•ers  each  share  has  one  vote,  in  person  or  by  proxy.  §§  1116, 1148.  "No  stock  shall 
be  assigned  on  the  books  without  the  consent  of  tlie  company,  until  all  the  money 
which  has  become' payable  thereon  has  been  paid;  and  on  any  assignment  the 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1891-S  are  included  in  this  synopsis. 
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assignee  and  assignor  are  severally  liable  for  any  instalments  which  have  accrued, 
or  which  may  thereafter  accrue."  §  1130.  All  books,  records,  funds  and  state- 
ments of  the  corporate  property  and  condition  are  to  be  oijen  to  the  inspection 
of  the  board  of  directors.  §  1121.  At  the  time  of  subscription  $3  on  each  share 
■  must  be  paid  to  the  commissioner,  and  the  residue  must  be  paid  as  required  by  the 
president  and  directors.  §  1107.  The  subscription  books  shall  be  open  for  ten 
days.  If  subscriptions  exceed  the  capital  stock  the  excess  is  deducted  "  from  the 
largest  subscriptions  in  such  manner  that  no  subscription  shall  be  reduced  while 
any  one  remains  lai-ger."  §  1110.  If  at  the  end  of  ten  days  not  so  much  of  the 
capital  stock  has  been  subscribed  "  as  is  necessary  to  incorporate  the  subscribers," 
the  books  may  be  opened,  with  or  without  notice,  for  such  time  or  times  as  the 
commissioners  think  best,  until  all  the  capital  is  subscribed,  "  or  until  the  election 
of  the  president  and  directors."  §  1111.  (See  §  1113,  infra.)  If  the  capital  stock  is 
not  all  subscribed  when  the  president  and  directors  are  chosen,  the  president  and 
directors  shall  "  take  measures  for  obtaining  subscriptions  for  the  residue.  They 
shall  not,  to  obtain  such  subscriptions,  sell  the  stock  at  less  than  par,  unless  specially 
authorized  so  to  do,  but  may  fix  the  price  of  such  residue  at  a  premium,  which  shall 
be  for  the  benefit  of  all  the"  stockholders  ratably."  §  1124,  Am'd  Acts  1890,  oh.  61- 
The  charters  of  railroad  corporations  are  always  subject  to  legislative  amendment, 
as  are  all  others  after  fifteen  years  from  their  passage,  unless  otherwise  provided 
in  the  act.  §§  1069,  1340.  No  corporation  shall  hold  more  real  estate  than  is  nec- 
essai'jLfor  the  purposes  of  its  incorporation.  One  company  shall  not  subscribe  to 
or  acquire  stock  of  another  company  unless  specially  authorized  by  act  of  legisla- 
ture, or  by  terms  of  decree  of  court,  or  order  of  the  judge  incorporating  the  com- 
pany or  amending  charter  thereof."  Stock  acquired  contrary  to  the  provisions  of 
this  section  cannot  be  voted  in  any  meeting  of  the  stockholdei-s.  §  1070,  A  m'd 
Acts  1890,  ch.  65.  But  it  may  receive  stock  in  satisfaction  of  or  to  secure  debts 
and  "  may  purchase  stocks  or  other  property  at  any  sale  made  for  its  benefit." 
If  shares  of  its  own  stock  are  thus  received  they  may  be  "extinguished"  or  sold. 
While  held  by  the  company  the  shares  shall  not  be  voted.  §  1071.  "  Every  com- 
pany incorporated  under  the  laws  of  this  state  or  another  state,  and  doing  busi- 
ness in  this  state,  except  an  jnsui-ance  company  incorporated  under  the  laws  of 
another  state."  must  keep  an  office  in  the  state  for  settling  the  claims  of  resi- 
dents. §  1104.  "A  person  in  whose  name  shares  of  stock  stand  on  the  books  of  the 
company  shall  be  deemed  the  owner  thereof,  as  it  regards  the  company."  §  1131. 
"  If  any  person  shall,  for  valuable  consideration,  sell,  pledge  or  otherwise  dispose 
of  any  of  his  shares  of  stock  to  another"  and  deliver  the  certificate  for  such  shares, 
''  with  power  of  attorney  authorizing  the  transfer  of  the  same  on  the  books,  the 
title  of  the  former  (both  at  law  and  in  equity)  shall  vest  in  the  latter  so  far  as  may 
be  necessary  to  effect  the  purpose  of  the  sale,  pledge  or  other  disposition,  not  only 
as  between  the  parties  themselves,  but  also  as  against  the  creditors  of  and  subse- 
quent purchasers  from  the  former,  subject  to  the  provisions  of  section  1130." 
§  1133.  The  board  shall  declare  semi-annual  dividends,  and  dividends  shall 
be  applied  to  the  debts  of  stockholders  due  to  the  corporation,  g  1136.  Direct- 
ors present,  and  not  dissenting  are,  in  their  individual  capacity,  jointly  and 
severally  liable  to  company's  creditors  if  the  board  declare  a  dividend  of  any 
part  of  the  capital  stock ;  and  each  stockholder  who  participates  in  such  divi- 
dend is  liable  to  the  creditors  of  the  company  to  the  extent  of  the  capital  so 
received.  §  1138.  "The  stockholders,  in  general  meeting  of  any  company  incor- 
porated for  manufacturing  or  mining,  and  out  of  debt,  may  order  dividends  of 
capital  stock  after  three  months'  notice  in  neighborhood  newspaper."  §  1139.  "  If 
any  such  company  (incorporated  by  the  general  assembly)  be  not  organized  by  the 
appointment  of  a  pi-esident  and  directors  within  two  years  from  the  passage  of 
its  act  of  incorporation,  or,  though  so  organized,  if  it  shall  suspend  its  operation  for 
two  years,  its  corporate  rights  and  privileges  shall,  in  each  of  these  cases,  cease." 
§  1141.    The\act  of  incorporation  of  any  company  for  manufacturing  or  mining 
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'Shall  be  in  force  for  thirty  years,  and  no  longer,  and  may  at  any  time  after  fifteen 
years  be  amended  or  repealed  by  the  general  assembly.  §  1143.  The  maximum 
amount  of  stock  of  an  internal  improvement  company  (which  company  shall  have 
been  inoorpoi-ated  by  the  legislature)  which  may  be  .subscribed  by  a  county  or 
city  shall  in  no  case  exceed  one-fifth  of  the  total  capital  stock  of  said  company,  or 
an  amount  the  interest  upon  which  shall  not  require  an  annual  tax  of  more  than 
twenty  cents  on  $100.  §  1343.  Three-fitths  of  the  qualified  voters  of  the  county, 
city  or  town  voting  upon  the  question  must  have  voted  "  for  subscription  "  at  an 
election  duly  held,  and  said  three-fifths  must  include  a  majority  of  the  votes  cast 
by  freeholders  at  such  election,  and  a  majority  of  the  registered  voters.  §§  1244, 
1245.  Corporations  are  not  allowed  to  plead  usury.  §  2825.  Nor,  unless  expressly 
authorized,  to  take  more  than  legal  interest.  §  2826,  Unless  otherwise  provided, 
every  corporation  shall  have  perpetual  succession;  may  "contract  and  be  contracted 
with,  purchase,  hold  and  grant  estates,  real  and  personal,"  and  may  make  by-laws. 
§  1068.  Land  acquired  by  an  internal  improvement  company  for  buildings  along 
the  line  shall  not  exceed  three  acres  in  any  one  parcel ;  but  for  buildings  and 
other  purposes  at  the  termini  fifteen  acres  in  one  parcel  may  be  taken,  and  in  the 
case  of  a  railroad  forty  acres  may  be  takeH  for  main  depots,  etc.  §  1073.  Con- 
demnation proceedings  shall  be  under  the  direction  of  commissioners  appointed 
by  the  court.  §  1074  et  seq.  Railroad  companies  which  have  a  common  ter- 
minus may,  with  the  consent  of  the  municipal  authorities,  connect  within  such 
municipality,  or,  if  such  consent  is  refused,  land  may  be  taken  for  such  connec- 
tion outside  the  city  or  town.  §  1098.  Any  railroad  or  canal  company  may  re- 
ceive land  in  payment  of  subscriptions  at  a  valuation  to  be  agreed  upon.  §  1108. 
Such  land  may  be  held  and  transferred,  mortgaged  or  leased  in  such  manner  as 
the  company  deems  best.  §  1109.  When  it  appears  to  the  commissioners  that 
"  so  much  of  the  capital  stock  is  subscribed  as  is  sufficient  po  incorporate  the  sub- 
scribers," they  shall  call  a  meeting  of  the  subscribers  by  a  two  weeks'  published 
notice,  and  from  the  time  of  such  meeting  "  the  subscribers,  their  executors,  admin- 
istrators or  assigns,  shall  stand  incorporated,"  unless  otherwise  determined  at  the 
meeting,  g  1112.  (See  §§  1110,  1111,  supra.)  The  owners  of  one-tenth  of  the 
capital  stock  may  call  a  stockholders' meeting.  §1114.  There  shall  be  five  di- 
rectors besides  the  president,  unless  otherwise  prc^vided  in  the  by-laws.  §  1118. 
Neither  the  president  nor  directors  shall  receive  any  compensation,  unless  allowed 
by  the  stockholders.  §  1119,  The  board  shall  make  a  report  to  the  stockholders 
at  their  annual  meeting,  stating  fully  the  condition  of  the  company,  and  such  re- 
port shall,  at  any  time  within  thirty  days  before  such  meeting,  be  shown  to  any 
three  or  more  stockholders  owning  one  hundred  shares  of  stock,  ol-  be  produced 
at  any  meeting  when  demanded.  §  1123.  The  president  and  directors  of  any 
corporation  formed  to  construct  a  railroad  or  other  work  of  internal  improve- 
ment may  construct  branches  not  exceeding  five  miles  in  length  each  way,  and 
when  authorized  by  two-thirds  of  all  the  votes  of  all  the  stockholders  may  con- 
struct branches  not  exceeding  twenty  miles  in  length.  Code,  §  1189,  Am'd  Laws 
1891-2,  ch.  340.  Unless  other  rates  are  prescribed  by  law,  a  railroad  company 
may  charge  six  cents  per  mile  for  passengers  and  eight  cents  per  ton  per  mile 
for  freight,  except  manures,  for  which  the  charge  may  be  four  cents  per  ton 
per  mile.  §  1202.  Discriminations  against  local  traffic  in  favor  of  through  trans- 
portation, whether  the  route  of  the  common  carrier  is  wholly  or  partly  in  the 
state,  are  forbidden.  §  1207.  No  discrimination  shall  be  made  in  respect  to  per- 
sons or  property,  and  all  common  carriers  shall  furnish  reasonable  facilities  for 
connections  with  other  lines,  g  1207.  Any  company  violating  any  provision  of 
the  two  preceding  sections  shall  be  fined  from  $100  to  $500.  g  1214,  Am'd  Laws 
1891-2,  ch.  614.  The  railroad  commissioner  shall  from  time  to  time  investigate 
the  acts  of  common  carriers  to  ascertain  whether  the  laws  have  been  violated. 
§  1213. 
Express  transportation  over  railroads  is  regulated.    §  1215.    No  internal  im- 
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provement  company,  unless  espressly  authorized  by  its  charter,  may  borrow 
money  until  all  the  capital  stock  has  been  paid  up  and  expended,  excepting  only 
the  losses  arising  from  delinquent  stockholders.  "But  the  president  and  directors 
may  borrow  an  amount  not  exceeding  that  part  of  the  capital  stock  which  is  unsub- 
scribed, and  may  issue  certificates  for  the  money  so  borrowed,  and  may  make 
such  certificates  convertible,  within  a  prescribed  time,  into  stock  of  the  company, 
at  the  pleasure  of  the  holder."  §  1233.  If  the  corporate  property  of  such  com- 
pany is  sold  under  foreclosure  proceedings  or  judicial  decree,  the  conveyance 
shall  pass  to  the  purchaser,  not  only  the  property  mortgaged,  but  all  property 
subsequently  acquired,  other  than  debts  due,  and  the  said  company  shall  be  dis- 
solved ipso /acfo;  and  "the  said  purchaser  shall  forthwith  be  a  corporation." 
§§1233,1336.  The  corporation  "  created  by  or  in  consequence  of  such  sale  and 
conveyance"  shall  succeed  to  all  the  franchises  and  obligations,  with  respect  to 
the  conduct  of  the  corporation,  which  attached  to  the  original  company,  but  shall 
not  be  entitled  to  debts  due  the  original  company,  or  liable  for  claims  against  it 
which  are  not  assumed  in  the  contract  of  purchase.  His.  interest  in  the  corpora- 
tion shall  be  personal  estate,  and  he  or  his  assigns  may  create  shares,  not  exceed- 
ing the  amount  of  stock  in  the  first  company  at  the  time  of  sale,  and  assign  the 
same.  §  1334,  Am'd  Laws  1891-3,  ch.  377.  Careful  reports  must  be  made  to  the 
board  of  public  works.  §55 1337,  1338,  Am'd  Laws  1891-3,  cb.  614.  The  board  of 
public  works  may  sell  a  work  of  internal  improvement  if  it  is  idle  for  three  suc- 
cessive years.  §  1339.  Tolls  shall  not  be  reduced  so  as  to  prevent  dividends  of 
fifteen  per  cent,  per  annum  for  the  first  thirty  years  from  the  time  the  first  divi- 
dend was  declared,  or  of  twelve  per  cent,  per  annum  for  the  next  twenty  years 
after  the  expiration  of  said  thirty  years,  or  of  ten  per  cent,  per  annum  after  the 
expiration  of  fifty  j'ears  from  the  declaration  of  the  first  dividend,     g  1J43. 

A  railroad  commissioner  has  general  supervision  of  all  the  railroads  of  the  state. 
§  1299.  Railroad  companies  must  make  annual  reports  to  the  commissioner. 
§  1309.  Discriminations  in  favor  of  long  hauls  against  included  short  hauls  is  for- 
bidden, without  the  permission  of  the  raih'oad  commissioner.  Laws  1891-3,  ch. 
614,  §  1.  Discriminations  by  rebates,  or  special  rates,  or  against  any  locality,  are 
prohibited.  §§  3,  3.  Proper  connections,  without  discrimination,  shall  be  made 
with  other  common  carriers.  §  4.  The  commissioner  shall  annually  report  to  the 
governor  the  condition  of  railroads  in  the  state.  §  11.  For  violating  any  pro- 
vision of  this  act,  or  of  any  general  law,  the  corporation  shall  be  fined  from  $100  to 
$500.  §  13.  All  employees,  from  conductor  down,  and  all  furnishers  of  supplies 
and  materials  to  any  transportation  company,  and  all  clerks,  mechanics  and  labor- 
ers furnishing  their  services  to  mining  or  manufacturing  companies  doing  busi- 
ness in  the  state,  shall  have  a  prior  lien  on  all  the  franchises,  gross  earnings  and 
property  of  such  companies.    Laws  1891-3,  ch.  334. 

Foreign  corporations. —  Every  foreign  corporation  shall,  before  doing  busi- 
ness in  the  state,  appoint  an  agent  with  power  of  attorney,  and  file  a  copy  of  its 
charter  with  the  clerk  of  the  county  court  The  company  shall  pay  the  clerk 
$10  for  his  services.  If  the  above  provisions  are  not  complied  with,  the  officers, 
agents  and  employees  of  such  company  doing  business  in  the  state  shall  be  per- 
sonally liable  to  any  resident  of  the  state  having  a  claim  against  the  company, 
gg  1104,  1105.  Express  and  insurance  companies  shall  keep  an  agent  (in  case  of 
insurance  companies,  in  the  city  of  Richmond)  with  power  of  attorney,  and  a  copy 
of  such  power  of  attorney  shall  be  filed  with  the  auditor  of  public  accounts.  In- 
surance.companies  shall  give  bonds  in  the  sum  of  from  $1,000  to  $5,O0O,  and  ex- 
press companies  shall  deposit  Virginia  or  United  States  bonds  of  the  value  of 
$50,000.    §g  1216,  1286,  1267. 

Taxation. —  The  fees  for  filing  papers,  making  entries,  copies,  etc.,  are  double 
those  for  deeds.  §1151.  Shares  of  stock  are  deemed  personal  estate.  §1125.  If 
property  not  otherwise  taxed  belong  to  a  corporation,  "  it  shall  be  listed  to  the 
«orporation  by  the  principal  accounting  officer  and  at  the  principal  place  of  busi- 
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ness  of  such  corporatinn ;  but  if  not  so  listed,  it  shall  be  listed  and  taxed  in  the  place 
where  the  property  is."  §  492.  "  If  the  property  consist  of  money,  bonds,  stocks 
or  other  evidences  of  public  or  private  debts,  in  any  county  or  city  othf-r  than 
that  of  his  residence,  or  state  other  than  Virginia,  it  shall  be  listed  by  and  taxed 
to  the  owner  thereof."  §  492.  Every  domestic  railroad  and  canal  company  not 
exempted  by  its  charter,  and  every  such  company  formed  in  other  states,  shall  re- 
port annually  to  the  state  auditor  all  its  real  and  personal  property,  stating  its  loca- 
tion in  the  state.  The  report  shall  include  the  roadway  and  track,  or  canal  bed, 
depots  and  other  fixtures,  real  estate  not  included  in  other  classes,  rolling  stoot, 
boats,  etc. ;  telegraph  lines ;  stocks,  bonds,  etc.,  held  by  the  company ;  all  personal 
property  not  otherwise  enumerated,  taxable  to  individuals,  and  the  gross  and  net 
receipts.  The  report  shall  show  what  proportion  of  the  line  is  in  the  state.  If  the 
company  fails  to  report  or  to  pay  the  tax,  the  real  estate  and  rolling  stock  shall  be 
assessed  at  $20,000  per  mile  of  the  road,  and  the  other  property  at  a  fair  cash  value. 
The  rate  shall  be  the  same  as  upon  other  property.  Mining  and  lumber  companies 
owning  railroads  which  transport  passengers  or  freight  for  others  shall  be  subject 
to  the  above  provisions  as  to  all  property  except  real  estate  not  used  in  connection 
with  the  railroad.  ,  Laws  1891-3,  ch.  354.  Forty  cents  per  $100  of  the  cash  value 
of  the  property  of  Pullman  sleeping,  palace  and  dining-car  companies,  invested  in 
the  state,  is  assessed  to  such  companies    Laws  1891-2,  oh.  535. 

§  976.  WASHINGTON.'—  No  law  shall  grant  any  irrevocable  privilege,  fran- 
chise or  immunity.  Constitution  of  1889,  art  I,  g  8.  No  law  shall  grant  to  any 
citizen,  class  of  citizens  or  private  corporation  any  privileges  or  immunities  "  which 
upon  the  same  terms  shall  not  equally  belong  to  all  citizens  or  corporations."  Id., 
§  12.  Before  any  right  of  way  is  appropriated  for  the  use  of  a  corporation  other 
than  municipal,  full  compensation  therefor  shall  be  paid  the  owner,  or  paid  into 
court  for  such  owner,  the  compensation  to  be  irrespective  of  any  proposed  im- 
provement by  the  corporation.  Such  compensation  shall  be  ascertained  by  a  jury 
unless  a  jury  be  waived.  The  courts  shall  decide  whether  property  is  taken  for 
public  or  private  use,  without' regard  to  any  legislative  assertion  that  the  use  is 
public.  Id.,  §  16.  No  special  law  shall  be  passed  granting  corporate  powers  or 
privileges,  or  releasing  any  portion  of  the  debts,  liability  or  obligation  of  any  per- 
son or  corporation.  Art  II,  g  28.  Ownership  of  land,  absolutely  or  in  trust,  by 
aliens  who  have  not  bona  fide  "declared  their  intentions "  is  prohibited,  except 
where  inherited  or  acquired  under  mortgage  or  in  good  faith  in  the  collection  of 
debts.  This  prohibition-  does  not  extend  to  lands  containing  valuable  deposits  of 
"  minerals,  metals,  iron,  coal  or  flre-clay,"  and  the  necessary  lands  for  mills  and 
machinery  to  be  used  in  developing  the  same  and  manufacturing  the  products 
thereof.  Corporations  the  majority  of  whose  stock  is  owned  by  aliens  shall  be 
deemed  aliens  for  the  purposes  of  this  prohibition.  Id.,  §  33.  Puljlio  ofiScers  shall 
not  accept  or  use  passes  from  railroads  or  other  corporations,  or  purchase  trans- 
portation on  favored  terms.  Id.,  §  39.  The  legislature  shall  provide  a  uniform 
and  equal  rate  of  taxation  on  the  money  value  of  all  property,  so  that  every  per- 
son and  corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his  or  its  prop- 
erty. The  legislature  may  provide  by  general  law  for  the  exemption  of  property 
from  taxation.  Art.  VII,  g  2.  Corporation  property  shall  be  taxed  as  nearly  as 
may  be  by  the  same  methods  as  the  property  of  individuals.  Id.,  g  3.  The  power 
to  tax  corporations  shall  not  be  surrendered  or  suspended  by  any  contract  or 
grant  to  which  the  state  may  be  a  party.  Id.,  §  4.  The  credit  of  the  state  shall 
not  be  given  or  loaned  to  or  in  aid  of  any  corporation.  Art  VIII,  §  5.  No^county 
or  municipality  shall  give  any  money  or  property,  or  loan  its  money  or  credit  to 
or  in  aid  of  any  corporation,  or  directly  or  indirectly  own  any  of  the  stock  or 
bonds  of  any  corporatipn.  Id.,  g  7.  Corporations  shall  be  formed  under  general 
laws  only,  and  all  laws  relating  to  corporations  may  be  altered  or  repealed  by  the 

•  The  acts  of  the  legislature  down  to  and  including  the  laws  ot  1891  are  included  in  this  synopsis. 
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legislature  at  any  time.  All  corporations  doing  business  in  the  state  may  as  to 
that  business  be  regulated,  or  restrained  by  law.  Art.  XII,  §  1.  Each  stockholder, 
except  in  banking  and  insurance  companies,  "shall  be  liable  for  the  debts  of  the 
corporation  to  the  amount  of  his  unpaid  stock  and  no  more,  and  one  or  more 
stockholders  may  be  joined  as  parties  defendant  in  suits  to  recover  upon  such  lia- 
bility." Id.,  §  4  Stock  shall  not  be  issued  except  to  bona  fide  subscribers  there- 
for or  their  assignees,  nor  shall  a  corporation  issue  "any  bond  or  other  obligation 
for  the  payment  of  money  except  for  money  or  property  received  or  labor  done." 
The  stock  of  corporations  shall  bo  increased  only  in  pursuance  of,general  law,  and 
no  law  shall  authorize  such  increase  without  the  consent  of  the  holders  of  the 
majority  in  value  of  the  stock,  nor  without  due  notice.  "  All  fictitious  increase  of 
stock  or  indebtedness  shall  be  void."    Id.,  §  6. 

Foreign  corporations  shall  have  no  greater  privileges  than  domestic  corpora- 
tions. Id.,  §  7.  "  No  corporation  shall  lease  or  alienate  any  franchise,  so  as  to  re- 
lieve the  franchise,  or  property  held  thereunder,  from  the  liabilities  of  the  lessor 
or  grantor,  lessee  or  grantee,  contracted  or  incuri-ed  in  the  operatiou,  use  or 
enjoyment  of  such  franchise  or  any  of  its  privileges."  Id.,  §  8.  "The  state  shall 
not  in  any  manner  loan  its  credit,  nor  shall  it  subscribe  to  or  be  interested  in  the 
stock  of  any  company,  association  or  corporation."  Id.,  §  9.  The  exercise  of  the 
right  of  eminent  domain  shall  never  be  abridged  or  construed  so  as  to  prevent  the 
legislature  from  taking  corporate  property  and  franchises  for  public  use  the  same 
as  the  property  of  individuals.  Id.,  §  10.  Only  the  lawful  currency  of  the  United 
States  shall  be  put  in  circulation  as  money.  "  Each  stockholder  of  any  banking 
or  insurance  corporation  or  joint-stock  association  shall  be  individually  and  per- 
sonally liablff,  equally  and  ratably  and  not  one  for  another,  for  all  contracts,  debts 
and  engagements  of  such  corporation  or  association  accruing  while  they  remain 
such  stockholders,  to  the  extent  of  the  amount  of  their  stock  therein  or  the  par 
value  thereof,  in  addition  to  the  amount  invested  in  such  shares."  Id.,  §  11.  Any 
ofBcer  of  a  bank  who  receives  depositb,  knowing  that  the  bank  is  in  failing  cir- 
cumstances, "shall  be  individually  responsible  for  such  deposits  so  received."  Id., 
§  12.  "Any  association  or  corporation  organized  for  the  purpose,  under  the  laws 
of  this  state,  shall  have  the  right  to  connect  at  the  state  line  with  railroads  of 
other  states."  Any  railroad  company  shall  have  the  right  to  "  intersect,  cross  or 
connect  with  "  any  other  railroad,  and  when  railroads  are  of  a  similar  gauge  "  they 
shall  at  all  crossings  and  at  all  points,  where  a  railroad  shall  begin  or  terminate  at 
or  near  any  other  railroad,"  form  connections  for  the  speedy  transfer  of  cars,  and 
transfers  shall  be  made  without  delay  or  discrimination.  Id.,  §  13.  No  common 
cari;ier  shall  combine  or  contract  with  the  owners  of  any  vessel  entering  or  leav- 
ing any  port  in  the  state,  or  with  any  common  carrier,  whereby  "  the  earnings  of 
one  doing  the  carrying  are  to  be  shared  by  the  other  not  doing  the  carrying." 
Id.,  §  14.  No  discrimination  in  charges  or  facilities  shall  be  made  by  any  trans- 
portation company  between  places  or  persons.  No  greater  charges  shall  be  made 
for  a  short  than  a  long  haul  in  the  same  direction.  Id.,  §  15.  Competing  lines 
shall  not  consolidate  their  stock,  property  or  franchises.  Id.,  §  16.  Rolling  stock 
and  other  movable  property  of  a  railroad  company  shall  be  personalty,  and  shall 
be  liable  to  taxation  and  execution  like  the  personal  property  of  individuals.  Id., 
§  17.  The  legislature  shall  pass  laws  establishing  reasonable  maximum  rate.s,  and 
to  correct  abuses  and  prevent  discrimination  and  extortion.  A  railroad  and  trans- 
portation commission  may  be  established.  Id.,  §  18.  Telegraph  and  telephone 
companies  may  organize  and  construct  lines,  and  may  construct  and  maintain  the 
same  along  the  right  of  way  of  any  railroad  company,  or  they  may  exercise  the 
same  under  the  right  of  eminent  domain.  They  shall  receive  and  transmit  each 
other's  messages  without  disci-imination  or  delay,  and  are  declared  to  be  common 
carriers  subject  to  legislative  control.  Id.,  §  19.  No  transportation  company  shall 
grant  free  passes  to  any  public  officer  or  legislator  in  the  state,  nor  sell  them 
tickets  at  a  greater  discount  than  is  allowed  to  the  public.    Id.,  §  20.    All  express 
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companies  shall  have  equal  rights  respecting  transportation  over  any  and  all  rail- 
roads. §  21.  "  Monopolies  and  trusts  shall  never  be  allowed  in  this  state,  and  no 
incorporated  company,  copartnership  or  association  of  persons  in  this  state  shall  di- 
rectly or  indirectly  combine  or  make  any  contract  with  any  other  incorporated  com- 
pany, foreign  or  domestic,  through  their  stockholders,  or  the  trustees  or  assignees 
of  such  stockholders,  or  with  any  copartnership  or  association  of  persons,  or  in 
any  manner  whatever  for  the  purpose  of  fixing  the  pi'ice  or  limiting  the  produc- 
tion or  regulating  the  transportation  of  any  product  or  commodity."  Id,  §22. 
The  territorial  la^s  are  continued  in  force,  so  far  as, the  same  are  consistent  with 
this  constitution,  until  altei'ed  or  repealed  by  the  legislature.  But  this  section 
shall  not  be  construed  to  validate  any  territorial  act  granting  shore  or  tide  lands 
to  any  person  or  corporation.    Art  XXVII,  g  2. 

Miscellaneous  corporations. —  Any  two  or  more  may  incorporate  for  any 
species  of  trade  or  business,  according  to  the  provisions  of  this  chapter ;  "  such 
corporations  and  the  members  thereof  being  subject  to  all  the  conditions  and  lia- 
bilities herein  imposed  and  to  none  others ;  Provided,  that  no  corporation  shall 
commence  business  or  institute  proceedings  to  condemn  land  for  corporate  pur- 
poses until  the  whole  amount  of  its  capital  stock  has  been  subscribed ;  and  pro- 
vided further,  that  the  provisions  of  the  foregoing  proviso  shall  not  apply  to  cor- 
porations engaged  exclusively  in  loaning  money  on  real  estate."  Code  of  1881, 
ch.  185,  §  2421,  Am'd  Laws  1885-6,  p.  84,  Lavvs  189f,  ch.  116.  The  corporators 
shall  subscribe  articles  in  triplicate  which  shall  state  (1)  the  corporate  name; 
(2)  the  object;  (3)  the  amount  of  capital  stock  and  the  number  of  shares;  (4)  the 
period  of  existence  (which  shall  not  exceed  fifty  years) ;  (5)  the  number  of  trustees 
and  their  names,  who  shall  manage  the  affairs  for  such  period,  not  exceeding  six 
jior  less  than  two  months,  as  the  certificate  may  designate ;  (6)  the  name  of  the 
principal  place  of  business.  The  articles  must  be  duly  acknowledged.  One  copy 
must  be  filed  with  the  seci'etary  of  state,  another  with  the  county  auditor,  and 
the  third  retained  by  the  company.  Amendments  are  made  by  supplemental  arti- 
cles executed  and  filed  in  the  same  way.  Id.,  §  2422.  The  filing  of  the  certificate 
completes  the  incorporation.  The  stockholders,  by  their  corporate  names,  may 
"purchase,  hold,  mortgage,  sell  and  convey  real  and  personal  property."  They 
may  fix  the  compensation  of  officers,  and  prescribe  their  duties,  require  of  them 
such  security  as  they  think  prdper,  and  remove  them  at  will,  "except  tliat  no 
trustee  shall  be  removed  from  office  unless  by  a  vote  of  two-thirds  of  the  stock- 
holders as  hereinafter  provided."  They  may  regulate  the  transfer  of  stock. 
Id.,  g  2424  There  shall  be  not  less  than  two  trustees,  all  of  whom  shall  be  stock- 
holders, and  a  majority  of  them  American  citizens  and  residents  of  the  state,  and 
they  shall  take  an  oath.  In  elections  of  trustees,  each  stockholder  shall,  in  per- 
son or  by  proxy,  "  be  entitled  to  as  many  votes  as  he  may  own  or  represent  by 
proxy  shares  of  stock."  But  "  nothing  herein  contained  shall  prevent  any  corpo- 
ration by  their  by-laws  limiting  such  bona  fide  shareholder  to  a  single  vote,  or  one 
vote  for  every  full  share  of  paid-up  stock,  or  its  equivalent  in  assessable  stock, 
disregarding  the  number  of  shares  of  stock  he  may  own."  Meetings  for  the  pur- 
pose of  removing  trustees  and  electing  their  successors  must  be  called  by  such  no- 
tice as  the  by-laws  prescribe.  Vacancies  occurring  in  any  other  manner  are 
filled  by  the  trustees.  Id.,  §  2425.  If  an  election  is  not  held  on  the  day  appointed 
by  the  by-laws,  it  may  be  held  on  any  other  day  as  provided  in  the  by-laws.  Id., 
§  2426.  The  first  meeting  of  the  board  shall  be  called  by  a  notice  signed  by  one 
or  more  trustees,  which  notice  shall  be  delivered  personally  to  each  trustee,  or 
published  twenty  days  in  a  county  paper.  Id.,  g  2428.  The  stock  of  the  com- 
pany is  personal  estate.  No  transfer  shall  be  valid,  except  between  the  parties 
thereto,  until  entered  upon  the  books.  Shares  of  stock  are  liable  to  attachment 
Id.,  §  2429,  and  §  178.  If  the  by-laws  do  not  prescribe  the  times,  manner  and 
amounts  in  which  subscriptions  shall  be  made,  the  trustees  may  so  prescribes 
In  all  cases,  notice  of  an  assessment  musB  be  given  personally,  or  by  publication 
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in  a  county  paper :  Provided,  that  the  capital  stock  of  a  bank  incorporated  under 
this  act  shall  be  at  least  $25,000,  divided  into  shares  of  $100  each,  all  of  which 
shares  shall  be  subscribed,  and  three-fifths  of  the  capital  stock  paid  in,  before 
commencing  business,  the  remainder  to  be  subject  to  the  call  of  the  trustees.  The 
trustees  must  file  with  the  articles  an  affidavit  that  three-fifths  of  the  capital 
has  been  paid  in.  Id.,  §  2430,  Am'd  Laws  1885-6,  p.  84.  Any  stockholder  may 
pledge  his  stock  by  a  delivery  of  the  certificate  "or  other  evidence  of  his  interest," 
but  may  still  represent  his  stock  at  all  meetiiigs.  Id.,  §.2432.  It  shall  be  unlawful 
for  the  trustees  to  make  any  dividend  except  from  net  profits,  or  divide  or  with- 
draw any  part  of  the  capital  stock,  and  if  this  provision  is  violated,  all  the 
trustees  present  and  not  entering  their  dissent  shall  be  "jointly  and  severally  lia- 
ble to  the  corporation  and  the  creditors  thereof,  in  the  event  of  its  dissolution,  to 
the  full  amount  so  divided,  reduced  or  paid  out."  Id.,  §  2433.  No  corporation 
organized  under  this  chapter  shall  have  the  power  to  issue  money,  "  expept  bonds 
by  railroad  companies,  which  shall  at  no  time  exceed  double  the  amount  of  paid- 
up  stock  issued  by  said  company.  Each  and  every  stockholder  shall  be  personally 
liable  to  the  creditors  of  the  company  to  the  amount  of  what  remains  unpaid 
upon  his  subscription  to'the  capital  stock  and  not  otherwise :  Provided,  that  the 
stockholders  of  every  bank  incorpoi'ated  under  this  act  shall  be  held  individually 
responsible,  equally  and  ratably,  and  not  one  for  another,  for  all  contracts,  debts 
and  engagements  of  such  association  accruing  while  they  remain  such  stock- 
holders, to  the  extent  of  tlie  amount  of  their  stock  therein  at  the  par  value  thereof 
in  addition  to  the  amount  invested  in  such  shares."  Banks  must  file  an  annual 
report  with  the  territorial  auditor.  It  is  also  further  provided,  "  that  the  provis- 
ions of  this  section  shall  not  apply  to  the  debentures  or  bonds  of  any  company 
duly  incorporated  under  the  pi'ovisions  of  this  chapter,  the  payment  of  which 
debentures  or  bonds  shall  be  secured  by  an  actual  transfer  of  real-estatfe  securities 
for  the  benefit  and  protection  of  purchasers  of  said  debentures  or  bonds,  such  se- 
curities to  be  at  least  equal  in  amount  to  the  par  value  of  such  bonds  or  debentures, 
and  to  be  first  liens  upon  the  unincumbered  real  estate,  worth  at  least  twice  the 
amount  loaned  thereon ;  provided  further,  however,  that  such  issue  of  debentures 
"or  bonds  shall  in  no  case  exceed  ten  times  the  capital  stock  of  the  issuing  corpo- 
ration." Id.,  §  2434,  Am'd  Laws  1885-6,  p.  84,  Am'd  Laws  1887-8,  ch.  32.  No 
executor,  etc.,  shall  be  personally  liable  as  a  stockholder,  but  any  person  pledging 
stock  shall  be  thus  liable.  Id.,  §  2435.  The  trustees  shall  keep  a  stockholders' 
book,  for  the  inspection  of  creditors  and  stockholders,  and  if  any  clerk  or  officer 
in  charge  of  the  same  shall  make  any  false  entries  therein,  or  refuse  to  exhibit  the 
book,  or  to  furnish  certified  extracts  therefrom  when  requested,  he  shall  pay  to 
the  party  injured  from  $100  to  $1,000,  with  all  damages  resulting  to  siich  creditor 
or  stockholder.  For  failure  to  keep  such  book  the  corporation  shall  forfeit  $100 
for  each  day's  neglect  Id.,  §§  2486,  2437.  The  capital  stock  may  be  increased,  or 
diminished  tb  an  amount  not  less  than  the  corporate  liabilities,  by  filing  a  certifi- 
cate with  the  secretary  of  state  and  the  county  auditor,  upon  a  vote  of  two-thirds 
of  the  stock.  Id.,  g§  2438-2440.  Upon  dissolution  the  trustees  shall  be  trustees 
of  the  creditors  and  stockholders,  and  after  settling  up  the  corporate  affairs  they 
shall  divide  the  property  among  the  stockholders.  Id.,  §  2441.  Any  corporation 
formed  under  this  act  may  be  dissolved  by  presenting  a  petition  to  the  circuit 
court,  upon  a  two-thirds  vote  of  all  the  stockholders.  Id.,  §  2442.  The  principal 
place  of  business  may  be  removed  to  another  county  by  filing  with  the  county 
auditor  of  that  county  a  certified  copy  of  the  certificate  of  incorporation ;  or  to 
another  city  or  town  by  a  published  notice  of  such  removal  once  a  week  for  four 
weeks  in  the  paper  nearest  to  the  locality  to  which  removal  is  made.  Id.,  §  2444. 
Where  the  capital  stock  of  a  corporation  "  consists  of  the  aggregate  valuation  of 
the  whole  number,  of  feet,  shares,  or  interest  in  any  mining  claim  in  this  territory, 
for  the  working  and  development  of  which  such  corporation  shall  be  or  have 
been  formed,"  no  actual  subscription  to  the  capital  stock  shall  be  necessary ;  "  but 
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each  owner  in  said  mining  claim  shall  be  deemed  to  have  subscribed  such  an 
amount  to  the  capital  stock  of  such  corporation  as  under  its  by-laws  will  repre- 
sent the  value  of  so  much  of  his  interest  in  said  mining  claim,  the  legal  title  to 
which  he  may  by  deed,  deed  of  trust  or  other  instrument  vest  or  have  vested  in 
such  corporation  for  mining  purposes."  But  assessments  shall  not  be  affected  by 
the  fact  that  the  full  amount  of  capital  mentioned  in  the  articles  has  not  been 
subscribed  as  provided  in  this  section,  provided  the  greater  part  has  been  so  sub- 
scribed. This  section  shall  not  be  construed  to  prevent  the  stockholders  from 
regulating  subscriptions  and  assessments  by  their  by-laws,  or  by  express  contract. 
Id.,  §  3446.  Telegraph  and  telephone  companies  may  exercise  the  right  of  emi- 
nent domain.  Tliey  shall  receive  and  transmit  each  other's  messages  without 
delay  or  discrimination.  They  may  have  a  right  of  way  along  any  railroad,  and 
any  railroad  company  which  refuses  such  right  of  way  shall  pay  as  dam^es  from 
$1,000  to  |5,000  for  each  offense,  and  $100  per  dayduring  the  continuance  thereof. 
Railroad  companies  shall  show  no  discrimination  respecting  such  companies. 
■Laws  1887-8,  ch.  33,  Laws  1889-90,  p.  573. 

The  right  to  use  any  lake,  pond  or  flowing  stream  for  "  irrigation,  mining  or 
manufacturing  purposes  "  or  for  water-works  may  be  appropriated,  and  "  the  firet 
in  time  is  the  first  in  right."  Laws  1891,  ch.  143.  "  In  any  contract  of  or  for  the 
sale  of  railroad  equipment  or  rolling  stocks,  it  shall  be  lawful  to  agree  that  the 
title  to  the  property  sold  or  contracted  to  be  sold,  although  deliverable  immedi- 
ately or  at  any  time  or  times  subsequently,  shall  not  vest  in  the  purchaser  until 
the  purchase  price  shall  be  fully  paid  or  that  the  seller  shall  have  and  retain  a  lien 
thereon  for  the  unpaid  purchase-money ;  and  in  any  contract  of  or  for  the  leasing 
of  such  property  it  shall  be  lawful  to  stipulate  for  a  conditional  sale  thereof  at  the 
termination  of  such  lease,  and  that  the  rentals  may,  as  paid,  be  applied  and  treated 
as  purchase-money,  and  that  the  title  to  the  property  shall  not  vest  in  the  lessee  or 
vendee  until  the  purchase-price  shall  be  paid  in  full,  notwithstanding  delivery  to 
and  possession  by  such  lessee  or  vendee;"  provided,  that  "no  such  contract  shall 
be  valid  as  against  any  subsequent  judgment  creditor  or  any  subsequent  bona  fide 
purchaser  for  value  and  without  notice,  unless  "  the  same  be  evidenced  by  a  duly, 
acknowledged  instrument  filed  with  the  county  auditor',  and  each  locomotive  or 
car  shall  have  the  name  of  the  vendor  or  lessor  plainly  marked  on  each  side 
thereof,  followed  by  the  word  "  owner  "  or  "  lessor  "  as  the  case  may  be.  Laws 
1883,  p.  63.  Any  company  operating  a  railroad  in  the  state  may  take,  own,  sell 
and  guaranty  the  bonds  and  rtocks  of  irrigation  companies,  or  may  themselves 
own  and  operate  irrigation  ditches  for  reclaiming  lands  contiguous  to  their  lines. 
Laws  1889-90,  p.  121.  The  method  of  proceeding  to  appropriate  lands,  real  estate 
or  other  property  for  corporate  purposes,  and  of  ascertaining  and  securing  com- 
pensation therefor,  is  regulated  by  Laws  1889-90,  p.  366.  Any  railroad  company 
authorized  to  do  business  in  the  state  may  extend  its  railroads  from  any  point 
named  in  the  charter  or  articles,  or  may  build  branch  roads  from  any  point  on  its 
line,  "or  from  any  point  on  the  line  of  any  other  railroad  connecting  or  to 
be  connected  with  its  road,  the  use  of  which  other  road  between  such  points 
and  the  connection  with  its  own  road  such  corporation  shall  have  secured  by 
lease  or  agreement  for  a  term  of  not  less  than  ten  years  from  its  date."  Before 
building  any  such  extension  or  branch,  the  directors  shall,  by  a  resolution,  desig- 
nate the  route,  the  estimated  length  of  the  road  and  the  names  of  the  counties 
through  which  it  will  pass,  and  a  copy  of  the  record  containing  such  resolution 
must  be  filed  with  the  secretary  of  st?te.  Laws  1889-90,  p.  558,  §  1.  Any  such 
corporation  maj-  consolidate  with  any  non-competing  line  within  or  without  the 
state  upon  such  terms  as  may  be  agreed  upon,  with  the  right  of  further  consolida- 
tion with  other  corporations.  The  articles  stating  the  terms  shall  be  approved  by 
a  majority  in  interest  of  the  stockholders  at  an  annual  or  called  meeting  or  shall 
be  assented  to  in  writing  by  such  stockholders.  A  copy  of  the  articles,  with  a 
copy  of  the  record  of  such  approval  or  consent,  "  accompanied  by  lists  of  their 
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stockholders  and  the  number  of  shares  held  by  each,  duly  certified  by  the  respect- 
ive presidents  and  secretaries,"  with  the  corporate  seals  aflBxed,  shall  be  filed  with 
the  secretary  of  state  before  such  consolidation  shall  take  effect.  But  "  in  no  case 
shall  the  capital  stock  of  the  company  formed  by  such  consolidation  exceed  the 
sum  of  the  capital  stock  of  the  companies  so  consolidated  at  the  par  value  thereof, 
nor  shall  any  bonds  or  other  evidences  of  debt  be  issued  as  a  consideration  for  or 
in  connection  with  such  consolidation."  Any  corporation  whose  line  is  wholly  or 
partly  within  the  state  "  may  lease  or  purchase  and  operate  the  whole  or  any  part 
of  the  railroad  of  any  other  railroad  corporation,  together  with  the  franchises, 
powers,  immunities  and  all  other  property  or  appurtenances  appertaining  thereto." 
Id.,  §  3.  Any  railroad  corporation  formed  in  the  United  States,  whose  constructed 
railroad  shall  reach  the  boundary  of  the  state,  may  extend  its  road  from  any  point 
or  points  to  any  place  or  places  within  the  state,  and  may  build  branches  from 
any  point  on  such  extension.  But  before  building  any  such  extension  or  branch 
the  coi'poration  must  file  with  the  secretary  of  state  a  record  of  a  resolution  of  the 
board,  designating  the  route  and  the  estimated  length  of  the  road  and  the  coun- 
ties through  which  it  will  pass.  The  corporation  then  has  the  same  privileges, 
etc.,  regarding  the  building  of  such  road  as  though  incorporated  within  the  state. 
Id.,  §  3.  "All  such  railroad  corporations,  consolidated  companies  and  their 
branches,  including  their  stock,  property  and  franchises  within  the  jurisdiction  of 
this  state,"  shall  be  subject  to  and  controlled  by  the  constitution  and  laws  of  this 
state.    Id.,  §  4. 

Foreign  corporations. —  Any  foreign  corporation  whatever,  organized  for 
any  of  the  purposes  for  which  domestic  corporations  may  be  formed,  may  do  any 
act  that  they  could  do  if  incorporated  in  the  state.  It  may  acquire,  mortgage, 
sell  or  otherwise  dispose  of  any  real  estate  necessary  for  the  corporate  business, 
"and  also  any  interest  in  real  estate  by  mortgage  or  otherwise  due  to,  or  loans 
made  "by,  such  foreign  corporations  within  the  boundaries  of  this  state,  either 
prior  to  or  after  the  passage  of  this  act."  But  this  act  shall  not  be  construed  to 
grant  nr-ore  favorable  terms  to  foreign  corporations  than  are  allowed  to  domestic 
corporations,  and  no  corporation,  the  majority  of  whose  stock  is  owned  by  aliens  " 
who  have  not  "  declared  their  intentions,"  shall  acquire  the  ownership  of  any 
lands  in  the  state,  other  than  lands  containing  valuable  deposits  of  "  minerals, 
metals,  iron,  coal  or  fire-clay,"  and  the  necessary  lands  for  mills  and  machinery 
"  to  be  used  in  the  development  thereof,  and  the  manufacture  of  products  there- 
from, except  when  acquired  under  mortgage  or  in  good  faith  in  the  ordinary 
course  of  justice  in  the  collection  of  debts."  No  foreign  corporation  hereafter 
organized,  "  which  has  among  its  other  powers  the  business  of  dealing  in  real 
estate,  and  buying  and  selling  the  same,  and  for  the  purpose  of  carrj'iug  on  a  real- 
estate  brokerage  business,"  shall  be  allowed  to  carry  on  such  transactions  in  real 
estate.  Laws  1889-90,  p.  398,  §  1.  Such  corporation  shall  file  with  the  sccrefciry 
of  state  a  copy  of  its  charter  or  articles  of  incorporation,  certified  to  by  the  custo- 
dian of  the  same,  or  by  the  ofiicer  who  is  authorized  to  issue  the  same  by  the  laws 
of  the  state  where  the  corporation  was  formed.  Id.,  §  3.  A  resident  agent  shall 
be  appointed  by  an  instrument  in  writing,  which  shall  be  filed  with  the  secretary 
of  .state.  Id.,  §  3.  Any  agent  of  a  foreign  corporation,  doing  business  in  the  name 
of  the  corporation,  contrary  to  the  provisions  of  this  chapter,  shallbe  fined  not 
more  than  $300,  or,  imprisoned  not  exceeding  three  months,  or  be  both  fined  and 
imprisoned.    Code,  g  2485. 

Taxation. — "The  owner  or  holder  of  stock  in  any  firm  or  corporation,  the  cap- 
ital or  property  whereof  is  assessed,  must  not  be  assessed  individually  for  his 
stock  in  such  firm  or  corporation."  Code,  §  2840,  Am'd  Laws  1891,  art.  140,  §  8. 
All  stocks  are  personalty  for  the  purposes  of  taxation.  Laws  1891,  ch.  140,  §§  3,  8. 
The  personal  property  of  express  and  transportation  companies  shall  be  assessed 
in  the  county  where  it  is  usually  kept  All  vessels  are  assessed  in  the  cpunty 
where  the  owner,  managing  owner  or  agent  resides.     §  10.     A  form  for  a  detailed 
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list  is  given.    §  IC.    Every  manufacturer  must  include  in  his  list  the  value  of  all 
articles  held  for  the  purpose  of  being  used  in  any  process  of  manufacturing,  com- 
bining, rectifying  or  refining.    Such  manufacturer  shall  list,  aa  part  of  the  stock, 
the  value  of  all  engines,  machinery  and  tools,  except  such  fixtures  as  are  a  part 
of  the  realty.    §  19.     The  president,  secretary  or  principal  accounting  ofiicer  of 
any  corporation,  "except  as  otherwise  provided  for  in  this  act,"  shall  deliver  to  the 
assessor  a  sworn  statement  of  (1)  the  name  and  location  of  the  company ;  (3)  the 
realty  of  the  corporation,  and  where  situated ;  (3)  the  nature  and  value  of  the  cor- 
porate personal  property.    The  real  and  personal  property  shall  be  assessed  the 
same  as  other  realty  and  personalty.    §  30.    All  banks  "  shall  be  assessed  and 
taxed  in  the  county,  town,  city  or  village  where  such  bank    ...    is  located 
and  not  elsewhere."    The  accounting  officer  shall  furnish  to  the  county  or  city 
assessor  an  annual  statement,  verified  by  oath,  giving  the  paid-up  capital,  the  sur- 
plus or  reserve  fund,  and  the  undivided  profits,  all  of  which  shall  be  assessed  and 
taxed  as  other  like  property  in  the  state  is  taxed :  Provided,  the  legally  authorized 
investments  in  real  estate  shall  be  assessed  and  taxed  as  other  real  estate,  and  the 
amount  of  such  investment  shall  be  deducted  from  the  aggregate  amount  of  the 
above-mentioned  capital,  surplus  and  profits,  before  the  taxes  are  levied.    §  31. 
The  bank  shall  be  liable  for  the  shareholders'  proportionate  tax,  and  may  pay  the 
same  out  of  the  undivided  profit,  or  charge  it  to  the  account  of  the  respective 
shareholders.    §  23.    Property  held  under  contract  for  the  purchase  thereof  shall 
be  considered,  for  purposes  of  taxation,  as  belonging  to  the  person  so  holding  the 
same.     §  24.     Every  railroad  corporation  shall  annually  return  sworn  schedules 
of  taxable  property,  and  file  the  same  with  the  assessors  of  each  county  thi-ough 
which  the  road  runs.    The  schedules  shall  show  the  value  of  the  right  of  way  in 
each  county  or  village,  and  the  value  of  improvements  and  stations  thereon. 
§§  37,  28.     All  lands  occupied  and  claimed  exclusively  as  a  right  of  way,  "  with  all 
the  tracks  and  all  the  substructures  and  superstructures  which  support  the  same, 
must  be  assessed  as  a  whole  and  as  real  estate,  without  separating  the  same  into 
lands  and  improvements,  at  a  certain  sum  per  mile,  which  sum,  like  other  lands, 
shall  be  [the]  full  cash  value  thereof,  and  all  such  real  estate  situated  in  the  state, 
occupied  and  claimed  by  any  railroad  company  as  such  right  of  way,  shall  be 
deemed  to  be  the  property  of  such  company  for  the  purpose  of  taxation."    g  29. 
"  All  railroad  improvements,  other  than  the  track  and  the  substructures  and  super- 
structures which  support  the  same,"  whether  situated  upon  the  right  of  way  or 
other  lands,  must  be  assessed  as  personalty.    §30.     "The  value  of  the  ' railroad 
track '  shall  be  listed  and  taxed  in  the  several  counties  in  the  proportion  that  the 
length  of  the  main  track  in  such  counties  bears  to  the  whole  length  of  the  road  in 
the  state,  except  the  value  of  side  and  second  tracks,  and  all  turnouts  and  all  sta- 
tion-houses, depots,  machine  shops  or  other  buildings  belonging  to  the  road,  which 
shall  be  taxed  in  the  county  in  which  the  same  are  located."    §  81.    The  movable 
property  of  railroads  shall  be  deemed  personalty,  and,  for  the  purpose  of  taxation, 
shall  be  called  "  rolling  stock."   A  complete  schedule  of  such  property  shall  be  an- 
nually furnished  to  the  county  assessors.    §  33.    The  rolling  stock  shall  be  listed  and 
taxed  in  each  county  "  in  the  proportion  that  the  length  of  the  main  track  used 
or  operated  in  such  county  bears  to  the  whole  length  of  the  road  used  or  oper- 
ated by  such  person,  company  or  corporation,  whether  owned  or  leased  by  him  or 
them  in  whole  or  in  part"    The  schedule  shall  set  forth  the  number  of  miles  of 
main  track  on  which  said  rolling  stock  is  used  in  Washington,  and  the  number  of 
miles  of  main  track  on  whicli  the  same  is  used  elsewhere.    §  33.    All  personal 
property  other  than  "rolling  stock"  shall  be  assessed  in  the  county  where  the 
same  may  be  on  the  1st  day  of  April  in  each  year.    All  real  estate,  other  than 
"  railroad  track,"  shall  be  listed  as  "  lands  or  lots,  as  the  case  may  be,"  in  the  county 
where  it  is  located.    §  34.    At  the  time  of  returning  the  above-required  schedules, 
the  corporation  shall  also  furnish  to  the  state  auditor  a  complete  schedule,  con- 
taining in  minute  detail  a  list  of  all  the  various  kinds  of  corporate,  property,  for 
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■which  a  form  will  be  furnished  by  the  auditor.  The  schedule  shall  include  a 
statement  of  (1)  the  authorized  capital  and  the  number  of  shares ;  (2)  the  paid-up 
capital ;  (3)  the  market  value,  or,  if  there  is  no  market  value,  the  actual  value  of 
the  shares ;  (4)  the  total  indebtedness  exclusive  of  the  current  expenses  of  opera- 
tion ;  (5)  the  total  listed  valuation  of  all  the  tangible  property  in  the  state.  §  38. 
For  failure  to  make  such  schedules  to  the  county  assessor  or  state  auditor,  the 
corporation  shall  pay,  as  a  penalty,  not  less  than  $10,000  for  each  offense.  Tele- 
graph and  telephone  companies  shall  return  like  schedules  to  the  county  assessors, 
according  to  a  form  furnished  by  the  state  auditor,  and  all  their  property  "shall 
be  subject  to  the  same  levies  as  the  property  of  individuals  and  the  same  rules 
that  govern  other  companies  and  corporations."  §  39.  For  failure  to  make  the 
required  return,  or  for  a  false  statement  therein,  the  company  shall  be  liable  to  a 
penalty  of  from  $10  to  $3,000.  §  40.  The  person  making  a  false  statement  in  such 
list  shall  also  be  guilty  of  perjury.  §  41.  Insurance  companies  pay,  in  lieu  of 
all  other  taxes  on  the  personal  property  of  the  company,  and  the  shares  of  stock 
therein,  an  annual  tax  of  two  per  cent  on  the  gross  receipts  of  the  company,  lesa 
the  losses  paid  in  the  state  of  Washington.  The  penalty  for  failure  to  make  the 
required  statement,  or  pay  the  tax,  is  $100  for  each  day's  delay.  §  43.  The  realty 
of  such  companies  is  taxed  like  other  real  estate.  Id.  Corporations  are  liable 
for  the  poll  tax  of  employees,  and  may  deduct  the  same  from  their  wages.  g§  60, 
,61.  The  state  board  of  equalization  reviews  the  value  fixed  by  the  county  assess- 
ors. The  state  board  shall  levy  the  state  taxes,  which  shall  not  In  any  one  year 
exceed  three  mills  on  the  dollar.  §§  71-74.  The  maximum  county  tax  is  fixed 
at  eight  mills  on  the  dollar ;  the  school  tax  at  six  mills ;  the  road  tax  at  five  mills ; 
the  bridge  tax  at  two  mills ;  and  all  other  taxes  are  levied  "  in  accordance  with 
the  state  laws."  §  74.  All  mineral  lands  are  assessed  at  their  actual  value.  Code, 
§  3859.  The  county  assessors  must  report  annually  to  the  secretary  of  state  the 
names  of  all  foreign  corporations  and  their  agents  doing  business  in  the  state, 
giving  the  nature  of  their  business.  §  3483.  The  provision  for  taxing  the  gross 
earnings  of  railroads  is  repealed.  Laws  of  1887-8,  ch,  105,  It  is  enacted  "  that 
the  taxes  upon  the  property  of  railroad  companies  in  this  territory  shall  here- 
after be  assessed,  levied  and  collected  as  the  taxes  upon  the  property  of  individu- 
als in  this  territory  are  assessed,  levied  and  collected,  and  that  all  the  provisions 
of  law  now  in  force,  or  that  may  hereafter  be  put  into  operation  in  this  territory, 
providing  for  the  assessing,  levying  and  collecting  of  taxes  upon  the  property  of 
individuals,  shall,  unless  otherwise  provided,  apply  and  be  applicable  to  the  assess- 
ing, levying  and  collecting  of  taxes  upon  the  property  of  railroad  companies."  Laws 
1887-8,  ch.  135. 

§977.  WEST  VIRGIKIA;!  Constitutional  provisions.— All  property, 
real  or  personal,  shall  be  taxed  in  proportion  to  its  true  value.  The  legislature 
may,  by  uniform  and  equal  laws,  tax  all  privileges  and  franchises  of  persons  or 
corporations.  Constitution  of  1873,  art.  X,  §  1.  The  credit  of  the  state  shall  not 
be  given  to,  or  in  aid  of,  any  corporation  or  person ;  nor  shall  the  state  become  a 
stockholder  in  any  corporation  whatever.  Id.,  §  6.  The  legislature  shall  provide 
general  laws  for  the  organization  of  corporations,  uniform  as  to  the  class  to  which 
they  relate ;  but  no  corporation  shall  be  created  by  special  act.  Art.  XI,  §  1.  The 
stockholders  of  all  corporations  and  joint-stock  companies,  except  banks,  created 
by  the  laws  of  the  state,  "  shall  be  liable  for  the  indebtedness  of  such  corporations 
to  the  amount  of  their  stock  subscribed  and  unpaid,  and  no  more."  Id.,  §  3. 
Cumulative  voting  shall  be  allowed  at  all  elections.  Id.,  §  4.  The  legislature  shall 
not  grant  the  right  to  construct  street  railroads  within  any  city,  town  or  incor- 
porated village  "  without  requiring  the  consent "  of  the  local  authorities.  Id.,  §  5. 
Railroad  corporations  shall  report  annually  to  the  state  auditor,  or  some  other 
officer  designated  by  law.    Id.,  §  7.    Rolling  stodk  and  other  movable  property 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  inc  luded  in  this  synopsis. 
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Bhall  be  considered  personalty,  and  be  liable  to  execution  and  sale.  Id.,  §  8.  The 
legislature  shall  pass  laws,  of  general  application,  fixing  maximum  rates,  for  the 
correction  of  abuses,  and  the  prevention  of  discriminations.  Id.,  §  9.  Consolida- 
tion with  or  the  control  of  a  parallel  or  competing  line,  "without  the  permission 
of  the  legislature,"  is  forbidden.  Id.,  §  11.  Corporate  property  may  be  taken 
under  the  right  of  eminent  domain,  like  the  property  of  individuals.    Id.,  §  13. 

Miscellaneous  corporations.—  The  corporations  formed  under  this  chapter 
are  subject  to  the  provisions  of  chapters  53  and  53,  so  far  as  the  same  are  appli- 
cable.   (See  Miscellaneous  Provisions.) 

Corporations  may  be  formed  under  this  chapter  for  any  lawful  business,  includ- 
ing railroad  business  and  other  works  of  internal  improvement.  Code  of  1891, 
ch.  54,  §§  1,  3.  But  this  chapter  shall  not  be  construed  to  authorize  the  formation 
of  any  corporation  whose  object,  or  one  of  whose  objects,  is  to  deal  in  real  estate 
for  profit.  §  3.  The  capital  stock  of  corporations  formed  under  this  chapter,  ex- 
cept for  canal  or  railroad  purposes,  shall  not  exceed'$5,000,000.  §  5.  Five  or  more 
may  incorporate,  except  for  railroad  purposes,  by  making  and  signing  an  agree- 
ment, for  which  a  form  is  prescribed  in  this  section.  The  agreement  shall  state 
(1)  the  corporate  name  and  purpose ;  (8)  the  principal  place  of  business ;  (3)  the 
period  of  existence ;  (4)  the  capital  stock  subscribed  by  the  corporators,  the  amount 
paid  in  and  the  desired  amount  of  increase ;  (5)  the  par  value  of  the  shares.  §  6. 
All  subscribers  shall  pay  ten  per  cent  of  the  par  value  of  their  stock  at  the  time 
of  subscribing.  §  7.  The  aflSdavits  of  two  corporators  shall  be  annexed  to  the 
agreement,  to  the  effect  that  the  amount  stated  to  have  been  paid  has  6092a  flde 
been  paid  in  for  corporate  purposes,  without  any  understanding  that  the  same 
shall  be  withdrawn  before  the  expiration  of  the  coi-poration.  §  8.  The  agree- 
ment, properly  acknowledged,  and  the  afiidavits,  shall  be  filed  with  the  secretary 
of  state,  who  shall  then  issue  a  certificate  of  incorporation.  §g  9,  10.  Any  corpo- 
ration formed  for  mining,  manufacturing,  insurance,  mercantile  and  a,  tew  other 
purposes  may,  with  the  approval  of  a  majority  of  the  stockholders,  ifepresenting  a 
majority  of  the  capital  stock,  at  a  special  meeting,  adopt  a  new  agreement,  so  as 
to  enlarge  or  diminish  the  objects  of  the  corporation,  without  changing  the  nature 
of  the  corporate  business ;  or  so  as  to  increase  or  diminish  the  number  of  shares. 
A  copy  of  such  resolution  shall  be  filed  with  the  secretary  of  state.  §  10.  No 
corporation  formed  hereunder,  except  insurance,  banking,  railroad  and  other  in- 
ternal improvement  companies,  shall  continue  for  more  than  fifty  years.  §  11. 
Existing  corporations,  excepting  banking  and  internal  improvement  companies, 
may  accept  the  provisions  of  this  chapter  and  chapter  53.  §§  13-14  (Act  of  1881). 
A  majority  of  the  corporators  may  appoint  a  time  and  place  for  holding  the  first 
meeting,  for  the  election  of  directors,  to  make  by-laws,  and  transact  other  busi- 
ness. Such  time  shall  be  between  twenty-one  and  ninety  days,  both  inclusive, 
from  the  date  of  the  certificate,  and  a  two  weeks'  notice  shall  be  given.  §  15. 
After  the  certificate  has  been  issued,  and  before  the  directors  have  been  "  elected 
or  qualified,"  additional  stock  may  be  disposed  of,  so  that  the  maximum  be  not  ex- 
ceeded, by  the  corporators,  or  those  holding  a  majority  of  the  shares,  subject  to  the 
provisions  of  sections  33-37  of  chapter  53  (see  Miscellaneous  Provisions).  §  16. 
Any  corporation  formed  under  this  chapter  may,  by  a  resolution  passed  by  a  ma- 
jority stock  vote,  at  a  special  or  general  meeting,  noticed  four  weeks,  certified  and 
filed  with  the  secretary  of  state,  increase  or  diminish  the  number  or  par  value  of 
the  shares  of  stock.  .§§  31,  33.  Stockholders'  or  directors'  meetings,  including  the 
first  meeting,  may  be  held  out  of  the  state,  and  the  principal  office  may  be  kept 
anywhere  in  the  United  States ;  but  the  assent  of  a  majority  of  the  stock  shall  be 
had  for  holding  such  meetings  without  the  state,  and  reasonable  notice  of  the 
meetings  shall  be  given.  §  33.  Every  corporation  having  its  principal  ofiice 
within  the  state  shall  appoint  some  person  with  power  of  attorney,  in  the  county 
where  the  business  is  carried  on,  or  if  the  principal  office  is  out  of  the  state,  some 
person  residing  in  the  state,  to  accept  service  of  legal  process  and  list  property  for 
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taxation.  Such  agent  shall  be  appointed  within  thirty  days  after  organization. 
The  power  of  attorney  shall  be  recorded  with  the  county  cjerk  and  the  secretary 
of  state.    §  24. 

Bailroads. —  Five  or  more  may  incorporate.    The  articles  of  incorporation  shall 
state  (1)  the  corporate  name ;  (3)  the  termini ;  (3)  the  principal  olHce ;  (4)  that  the 
corporation  shall  continue  perpetually ;  (5)  the  capital  stock  and  the  value  of  the 
shares ;  (6)  the  names  and  residences  of  the  corporators  and  the  number  of  shares 
subscribed  by  each.    Ch.  54,  g§  31,  33.    The  articles  shall  be  properly  acknowl- 
edged and  filed  and  recorded  with  the  secretary  of  state.     §  33.    The  secretary  of 
state  shall  then  issue  a  certificate  of  incorpoi-ation.    The  corporation  shall  have 
perpetual  succession.     "  It  may  declare  the  interest  of  its  stockholders  transfer- 
able," and  shall  make  by-laws,  rules  and  i-egulations.    §  34.    The  by-laws  shall  be 
recorded  with  the  secretary  of  state ;  also  all  additions  or  amendments  thereto. 
§  35.    The  first  meeting  shall  be  held  at  such  time  and  place  as  a  majority  of  the 
corporators  decide  upon,  of  which  notice  shall  be  published  once  a  week  for  four 
weeks  in  a  local  paper  and  two  other  papers.    The  owners  of  a  majority  of  the 
shares  shall  elect  a  tempox-ary  board  of  directors,  consisting  of  such  number  as 
they  desire.     But  before  such  meeting  subscription  books  must  be  opened,  at  such 
places  and  by  puch  persons  as  the  majority  may  determine,  five  per  cent,  of  the 
stock,  including  that  held  by  the  original  corporators,  must  be  subscribed,  a/id  ten 
per  cent  of  such  subscription  must  be  bona  fide  paid  in.    The  stockholders  shall, 
at  the  meeting  provided  for  therein,  appoint  the  time  and  place  for  the  first  annual 
meeting  and  designate  the  principal  place  of  business,  and  may  perform  all  busi- 
ness proper  to  be  done  at  a  stockholders'  meeting,    §  36.    The  company  shall,  by  , 
power  of  attorney,  appoint  an  agent  in  the  county  in  which  the  principal  office  is 
kept,  to  receive  service  of  process.     Failure  to  do  so  subjects  the  corpoi'alion  to  a 
forfeiture  of  from  $500  to  $1,000  for  each  six  months' delay,  and  makes  the  cor- 
porate property  liable  to  attachment  like  that  of  non-residents.    §  37.    At  each  an- 
nual election  from  five  to  thirteen  directors  shall  be  elected.     A  majority  shall 
constitute  a  quorum  unless  otherwise  provided  by  the  by-laws.    The  number  of 
directors,  the  manner  of  their  election  and  removal  from  office,  and  the  mode  of 
filling  vacancies,  shall  be  prescribed  by  the  by-laws,  and  shall  only  be  changed  at 
the  annual  meeting.    At  every  annual  meeting  except  the  first,  the  president  and 
directors  shall  exhibit  a  full  and  distinct  statement  of  the  corporate  affairs;  and  a 
similar  statement  may  be  required  by  a  majority  of  the  stock  represented  at  any 
meeting.    At  any  general  meeting,  a  majority  of  all  the  stock  may  fix  the  rates  of 
interest  to  be  paid  for  loans  for  construction  purposes,  and  the  amount  of  such 
loans.    The  stockholders  may  examine  all  the  records  and  books.    §  38.    One- 
fourth  of  the  stock,  or  a  majority  of  the  directors,  may  call  special  meetings. 
Two-thirds  of  the  stock  must  be  represented  at  special  meetings,    g  39.    Stock- 
holders' and  directors'  meetings  may  be  held  out  of  the  state.    The  principal  office 
•or  place  of  business  may  be  out  of  the  state.    But  an  office  shall  be  kept  within 
the  state  where  "an  exhibit  of  the  transfers  of  all  stock"  shall  be  kept,  and  where 
complete  stock-books  and  books  showing  tlie  condition  of  the  company  shall  \>e 
kept.    §  40.    Failure  to  elect  dii-ectors  at  the  appointed  time  shall  not  dissolve  the 
corporation,  if  an  election  is  held  within  six  months  thereafter.    §  41.    The  direct- 
ors may  call  in  subscriptions  in  such  manner  and  in  such  instalments  as  they 
deem  proper.    §  43.    Stock  is  personalty,  and  shall  be  transferable  in  the  manner 
prescribed  by  the  by-laws.    No  share  shall  be  transferi-ed  without  the  consent  of 
the  board,  until  all  previous  calls  thereon  are  paid,    g  44.    The  capital  stock  may 
be  increased  at  an  annual  meeting,  or  at  a  special  meeting,  upon  a  two-thirds 
stock  vote.    The  resolution  authorizing  the  increase  shall  be  recorded  with  the 
secretary  of  state.    §45.    Subscribers  are  individually  liable  to  corporate  credit- 
ors "  for  any  sum  remaining  unpaid  on  the  stock  subscribed  for  "  by  them,  and  no 
further,  "  for  the  payment  of  any  debts  or  liabilities  of  such  corporation."    But 
transferees  are,  in  no  case,  liable  to  corporate  creditors  for  any  sum  whatever, 
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"which  may  be  due  or  unpaid  on  such  stock,  or  any  part  thereof  due  from 
another."  §  47.  A  raih-oad  corporation  may,  by  agreement  with  a  municipal- 
ity, take  and  use  a  street  or  road  in  such  municipality,  and  exchange  tlierefor 
and  dedicate  to  the  public  use  any  real  estate  acquired  by  the  corporation,  by 
condemnation  or  purchase.  §  48.  Or  under  agreement  with  the  municipal- 
ity may  condemn  land  for  such  new  street  Id.  Construction  materials  — 
wood,  earth,  gravel  or  stone  —  in  the  vicinity  of  the  road  may  be  taken  by 
condemnation.  §  49.  Every  corporation  formed  under  this  chapter  shall  have, 
among  the  usual  corporate  powers,  the  power  (1)  to  take,  hold  and  convey 
voluntary  grants  of  real  estate  and  other  property  "  in  aid  of  the  construction  and 
use  of  its  railroad,"  provided  the  terms  of  the  grant  are  complied  with ;  (2)  to  pur- 
chase, hold  and  convey  any  property  necessary  for  the  corporate  purposes ;  (3)  to 
'  change  the  route  or  termini,  for  the  improvement  of  the  road  and  the  good  of  the 
public,  upon  a  vote  of  two-thirds  of  the  stockholders,  a  copy  of  which  resolution 
of  the  stockholders  shall  be  recorded  with  the  secretary  of  state ;  (4)  to  construct 
its  railroad  across,  along  or  upon  any  street,  road  or  water,  it  being  the  duty  of 
the  corporation  to  restol-e  any  such  road,  etc.,  to  its  former  state  of  usefulness,  as 
nearly  as  may  be ;  (5)  to  cross,  "intersect,  join  and  unite  "  its  road  with  any  other 
railroad,  at  any  point,  with  the  necessary  switches,  etc. ;  (6)  "  from  time  to  time 
to  borrow  such  suras  of  money  as  may  be  necessary  for  completing,  finishing,  im- 
proving or  operating  "  any  such  railroad,  "  and  to  issue  bonds,  bills  of  credit  or  in- 
debtedness and  preferred  stock,  and  dispose  of  the-same  for  the  amount  so  bor- 
rowed ;  and  to  mortgage  its  corporate  property  and  franchises,  to  secure  the 
payment  of  any  debt  contracted  by  such  corporation  for  the  purpose  aforesaid ;  " 
but  two-thirds  of  the  stock  must,  by  a  resolution  passed  and  recorded  as  provided 
in  section  45,  authorize  such  mortgage ;  (7)  "  to  mortgage  its  property,  real  and 
personal,  and  its  franchises,  to  secure  any  bonds  or  stock  issued  by  such  corpora- 
tion for  any  of  the  purposes  designated  in  the  fifty-second  section  of  this  chapter." 
§  50.  Rolling  stock  and  other  movable  property  shall  be  deemed  personalty,  and 
be  subject  to  execution  and  sale.  §  51.  "  Every  such  railroad  corporation  may 
sell,  issue  and  transfer  its  stocks  or  bonds,  or  both,  for  land,  money,  labor,  prop- 
erty or  other  materials  to  be  used  for  the  purposes  for  which  the  corporation  was 
formed,  and  especially  for  the  construction  and  equipment  of  its  railroad ;  and  in 
case  it  be  found  necessary  to  do  so,  it  may  sell  and  dispose  of  the  same  at  less 
than  the  par  value.  But  no  such  corporation  shall  issue  any  stock,  or  declare  any 
stock  dividend,  except  as  aforesaid,  for  any  sum  which  shall  exceed  the  net  earn- 
ings of  such  corporation,  and  which  shall  have  been  actually  and  in  good  faith 
applied  and  invested  in  and  for  the  purposes  of  the  corporation.  AU  other  stock 
dividends,  and  all  fictitious  increase  of  the  capital  stock,  or  indebtedness  of  any 
such  corporation,  shall  bo  void."  g  53.  Any  domestic  company  may,  upon  a  vote 
'  of  the  "  stockholders  owning  a  majority  of  the  stock  present  at  any  general  or 
special  meeting,"  extend  its  line  beyond  either  or  both  of  the  original  termini,  and 
such  extension  may,  with  the  consent  of  the  adjoining  state,  pass  in  and  out  of 
the  state  as  often  as  necessary.  A  certificate  of  the  proposed  extension  shall  be 
filed  with  the  secretary  of  state.  No  railroad  wholly  or  partly  within  the  state 
shall  consolidate  with  a  parallel  or  competing  line,  but  any  company  owning  such 
road,  completed  or  in  process  of  construction,  may  merge  or  consolidate  with,  or 
lease  its  railroad  or  any  part  thereof,  for  a  term  of  years  to  "  any  other  corpora- 
tion of  this  or  an  adjoining  state  owning  or  operating  a  line  of  railroad  completed 
or  in  process  of  construction,  wholly  or  partly  within  this  or  an  adjoining  state," 
and  connected  directly  or  by  means  of  an  intervening  road  or  roads,  in  order  to 
make  a  continuous  line,  with  or  without  change  of  cars,  or  break  of  bulk,  or 
transfer  of  passengers  or  freight;  "and  may  sell  to  or  purchase  such  connect- 
ing line  of  railroad."  The  terras  and  conditions  of  any  such  arrangement  shall 
be  approved  by  a  majority  of  the  stock  of  each  company.  No  sale  or  con- 
solidation shall    take  place,  except  after   sixty  days'  published  notice.    §  53. 
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Annual  reports  shall  be  made  to  the  auditor  after  a  form  prescribed  in  section 
67  of  chapter  39.  §  54.  The  legislature  may,  from  time  to  time,  enact  laws 
applicable  to  all  railroads  of  the  state,  fixing  maximum  rates,  correcting  abuses,, 
preventing  discrimination,  and  preserving  the  rights  of  the  public.  §  55.  Cumu- 
lative voting  shall  be  allovped.  §  56.  Counties,  towns  and  municipalities  may 
subscribe  for  stock  in  corporations  formed  under  this  chapter.  §{5  57-60.  Pro- 
file maps  of  the  route  shall  be  filed  with  the  secretary  of  state  and  the  county- 
clerks  of  the  counties  cut  by  the  road.  §  65.  If  construction  is  not  begun 
within  two  years  after  filing  the  articles,  and  ten  per  cent,  of  the  "  amount  of  its- 
capital"  is  not  spent  thereon  within  three  years  from  the  date  of  organization, 
and  the  road  is  not  finished  and  put  in  operation  within  ten  years  after  filing  the 
articles,  the  corporate  existence  and  powers  shall  cease.  §  66.  Subscriptions  may 
be  payable  in  "  lands,  property,  material,  work,  labor  and  otherwise,"  upon  such 
terms  and  conditions  as  may  be  agreed  upon  between  the  directors  and  owners, 
and  the  company  "  may  also  receive,  pui-chase  and  hold  real  estate  as  a  basis  for 
the  construction  of  the  railroad  of  any  such  corporation,"  and  may  issue  stock  or 
bonds,  or  both,  "for  the  payment  of  the  same,"  upon  such  terms  as  the  "stock- 
holders, directors  or  owners  thereof  may  agree  upon  and  determine,"  and  may  seU 
such  real  estate  "  upon  such  terms  and  conditions  as  the  corporation  may  author- 
ize." §  68.  Branches  not  exceeding  fifty  miles  in  length  may  be  built,  and  tele- 
graph lines  may  be  constructed  and  operated  by  the  company  along  any  part  of 
its  road.  §  69.  The  owner  of  any  timber  lands  or  timber,  quarries,  mills,  oil  or 
salt  wells,  coal  mines,  lime  kilns  "  or  other  real  estate,"  not  more  than  twelve 
miles  from  any  railroad,  canal  or  "  slack-water  navigation,"  may  condemn  land 
and  build  a  x-ailroad  to  connect  his  property  with  such  railroad  or  water-way.  He 
shall  transport  the  freight  offered  along  the  route  of  his  road.  No  franchise  or 
right  of  way  thus  acquired  shall  be  leased  or  otherwise  transferred  without  the 
consent  of  the  legislature.  §  69  (a).  A  judicial  sale  of  railroad  works  and  prop- 
erty, by  virtue  of  a  deed  of  trust  or  mortgage,"  or  under  a  dedree  of  the  court,  and 
a  conveyance  thereof,  shall  pass  to  the. purchaser  or  purchasers  "not  only  the 
works  and  property  of  the  corporation  as  they  were  at  the  time  of  making  the 
deed  of  trust  or  mortgage,  but  any  works  which  the  company  maj',  after  that  time 
and  before  the  sale,  have  constructed,  and  all  other  property  of  which  it  may  be 
possessed  at  the  time  of  the  sale,  other  than  debts  due  to  it.  Upon  such  convey- 
ance to  the  purchaser  the  railroad  company  shall,  ipso  facto,  be  dissolved,  and  the 
said  purchaser  shall  forthwith  be  a  corporation  by  any  name  which  may  be  set 
forth  in  said  conveyance,  or  in  any  writing  signed  by  him  or  them,  and  recorded 
in  the  office  of  the  clerk  of  the  county  court  of  any  county  wherein  the  property 
so  sold,  or  any  part  thereof,  is  situated."  §  73.  The  corporation  so  created  shall 
succeed  to  all  the  rights,  franchises  and  privileges  (except  immunity  from  taxa- 
tion) which  the  original  company  enjoyed,  and  be  subject  to  the  same  duties ;  but 
it  shall  not  be  entitled  to  the  debts  due  the  first  company,  or  be  liable  for  its  debts 
or  claims  not  expressly  assumed.  The  interest  of  the  purchaser  in  the  corpora- 
tion shall  be  personal  estate,  and  he  or  his  assignees  may  create  so  many  shares 
of  stock  therein  as  he  or  they  may  think  proper,  not  exceeding  together  the 
amount  of  stock  in  the  first  company  at  the  time  of  the  sale,  and  assign  the  same 
in  a  book  kept  for  that  purpose.  The  said  shares  shall  thereupon  be  on  the  foot- 
ing of  shares  in  joint-stock  companies  generally,  except  only  that  the  first  meet- 
ing of  the  stockholders  shall  be  held  on  such  day  and  at  such  place  as  shall  be 
fixed  by  the  said  purchaser,  of  which  notice  shall  be  published  for  four  weeks  in 
a  paper  of  each  county  in  which  the  corporation  may  do  business.  §73.  Any 
railroad  company  may,  upon  a  vote  of  two-thirds  of  the  stock,  "  become  surety 
for,  or  guaranty  the  bonds,  stock  or  debt "  of  another  railroad  company,  "  or  in 
any  other  manner  aid  such  railroad  company  in  the  construction  of  its  railroad 
or  other  woi'ks  or  improvements,"  or  lease  its  road  to  any  railroad  corporation  in 
the  state.     But  this  section  siiall  not  be  construed  to  authorize  any  consolidation 
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with  or  control  of  a  competing  or  parallel  line.  §  82  (a).  Any  company  author- 
ized to  issue  bonds  may  issue  either  coupon  or  registered  bonds,  or  both,  and  may, 
at  the  request  of  the  holders,  change  registered  to  coupon  bonds,  or  vice  versa, 
such  changed  bonds  being  entitled  to  the  same  protection  and  security  as  the 
original  bonds.  §  83  (b).  An  exhaustive  classification  of  railroads  is  made,  and 
maximum  rates  are  prescribed  for  each  class.    55  82  (c). 

Miscellaneous  provisions. —  If  no  time  is  limited  in  the  charter  the  cor- 
porate existence  shall  be  perpetual.  Ch.  52,  §  1.  "  Unless  specially  authorized, 
no  corporation  shall  purchase  real  estate,  in  order  to  sell  the  same  for  profit,  or 
hold  more  real  estate  than  is  proper  for  the  purposes  for  which  it  is  incorporated, 
subscribe  for  or  purchase  the  stock,  bonds  or  securities  of  any  joint-stock  com- 
pany, or  become  surety  or  guarantor  for  the  debt  or  default  of  such  company." 
§  3.  [See  ch.  54,  §  82  (a),  and  ch.  53,  §'8.]  But  a  "  mining,  manufacturing,  oil,  salt 
or  internal  improvement  company  "  may  lay  out  a  town  not  to  include  more  than 
six  hundred  and  forty  acres,  at  or  near  its  works,  and  sell  lots  therein;  and  "any 
corporation  "  may  take  "  real  estate,  stocks,  bonds  and  securities,"  in  full  or  part 
payment  of  "  any  debt  iona  fide  owing  to  it,  or  as  a  security  therefor,  or  may  pur- 
chase the  same  if  deemed  necessary  to  secure  or  obtain  payment  of  any  such  debt, 
in  whole  or  in  part,  and  may  manage,  use  and  dispose  of  what  has  been  so  taken  or 
purchased,  as  a  natural  person  might  do ;  and  any  corporation  may  compromise 
or  purchase  its  own  debt,  and  establish  and  manage  a  sinking  fund  for  that  pur- 
pose," and  any  manufacturing  company  may,  upon  a  two-thirds  stock  vote, 
"  subscribe  for  or  purchase  the  stock,  bonds  or  securities  of  any  corporation 
formed  for  the  purpose  of  manufacturing  or  producing  any  articles  or  materials 
used  in  the  business  of  such  joint-stock  company,  or  dealing  in  any  articles  or  ma- 
terials manufactured  or  produced  by  such  joint-stock  company,  or  constructing  a 
railroad,  or  other  work  of  internal  improvement,"  through  or  into  the  county  in 
which  the  principal  place  of  business  of  such  joint-stock  company  may  be,  "  or 
operating  a  railroad  or  other  work  of  internal  improvement  so  constructed,  and 
may,  with  like  assent,  become  surety  for  or  guaranty  the  debts  of  such  corpora- 
tion, or  in  any  manner  aid  it  in  carrying  on  its  business."  §  4 ;  and  ch.  58,  §  3. 
No  company  shall  occupy  any  street  in  a  city,  town  or  village  without  the  con- 
sent of  the  local  authorities,  unless  under  special  provision  of  law.  §  10.  Any 
internal  improvement  company  may  enter  upon  any  convenient  lands  and  con- 
demn wood,  gravel,  etc.,  for  purposes  of  construction  or  repair.  §  14.  No  corpo- 
ration shall  plead  usury  as  a  defense.  §  22.  If  a  corporation  is  not  organized 
and  business  begun  within  one  year  from  the  date  of  its  certificate  of  incorpora- 
tion, the  certificate  shall  be  void.  Ch,  53,  §  6.  If  the  corporate  business  is  sus- 
pended for  two  successive  years,  "  the  corporate  rights  and  privileges  shall  cease." 
§  7.  The  legislature  may  annul  or  repeal  any  corporate  charter  or  franchise,  or 
any  law  applicable  to  any  corporation,  with  due  regard  to  justice.  §  8.  The 
amount  of  each  share  shall  be  prescribed  by  the  charter,  but  shall  be  uniform  for 
all  shares.  §  15.  The  stockholders  may,  by  resolution  or  by-law,  provide  for  or 
authorize  the  issue  of  preferred  stock,  on  such  terms  and  conditions  as  they  deem 
proper ;  but  the  maximum  capital  stock  shall  not  be  exceeded,  and  four  weeks' 
published  notice  must  be  given  of  the  intention  to  offer  such  resolution  or  by-law. 
g  16.  If  the  number  of  stockholders  shall  be  less  than  five  for  any  six  months 
continuously,  the  corporation  shall  be  dissolved.  §  17,  If  the  corporation  acquire 
its  own  stock,  it  may  either  extinguish  or  sell  the  same.  Stock  thus  extinguished 
shall  operate  as  a  reduction  of  the  capital  stock.  No  vote  shall  be  cast  on  any 
stock  owned  by  the  corporation.  §  18.  The  person  in  whose  name  shares  stand 
on  the  books  is  the  owner  so  far  as  the  corporation  is  concerned.  §  19.  Shares 
are  personalty.  §  20.  A  transfer  book  shall  be  kept,  in  which  transfers  shall 
be  made  under  such  regulations,  "  if  there  be  any,"  as  the  by-laws  prescribe. 
§  31.  No  share  shall  be  transferred  without  the  consent  of  the  board  of  direct- 
ors, until  fully  paid  up.    §  23.    "In  no  case  shall  stock  be  sold  or  disposed 
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of  at  less  than  par  in  order  to  increase  the  capital "  of  any  corporation ;  but 
this  section  shall  not  be  construed  to  prevent  mining  companies  from  issuing 
"stock  or  bonds  and  negotiating  the  sale  of  the  same,"  in  payment  of  real 
and  personal  estate  for  the  corporate  uses,  at  such  prices  and  upon  such 
conditions  as  may  be  agreed  upon ;  and  any  subscription  to  the  stock  of 
such  companies  may  be  paid  in  property,  upon  the  terms  agreed  on.  §24.  At 
least  ten  per  cent,  of  the  par  value  of  each  share  in  any  corporation  shall 
be  paid  at  the  time  of  subscribing,  and  the  balance  as  the  directors  may  require. 
§  25.  "  No  stock  shall  be  regarded  as  taken,  or  the  person  subscribing  therefor 
considered  entitled  to  the  same,  until  the  first  instalment  is  paid  thereon."  g  26. 
If  the  subscriptions  at  any  time  exceed  the  "  maximum  oapitial,  or  the  amount  of 
capital  to  be  disposed  of,"  they  shall  be  reduced  to  the  proper  amount  by  deduct- 
ing the  excess  from  the  largest  subscriptions,  so  that  no  subscription  shall  be  re- 
duced while  any  other  remains  larger.  §  27.  Security  may  be  required  for  any 
amount  unpaid  on  subscriptions.  §§  31-34.  Certificates  of  stock  shall  show  the 
amount  paid  on  each  share.  §  35.  A  stockholder  to  whom  a  certificate  has  been 
issued  shall  not  transfer  the  shares  mentioned  therein,  or  any  part  thereof,  without 
delivering  the  said  certificate  to  the  corporation  for  cancellation,  unless  it  is  lost  or 
destroyed.  §  36.  If  the  board  declare  a  dividend  by  which  the  capital  stock  is 
diminished,  all  the  members  present  and  not  recording  their  dissent  shall  be 
"jointly  and  severally  liable  to  the  creditors  of  the  corporation  for  the  amount 
the  capital  may  have  been  so  diminished,"  and  every  stockholder  shall  be  liable 
to  creditors  for  the  amount  so  received  by  him.  §  40.  Stockholders'  meetings 
may  be  called  at  any  time  by  the  board  or  one-tenth  of  the  stock.  §  41.  The 
number  of  stockholders  or  the  amount  of  stock  necessary  for  a  quorum  may  be 
prescribed  by  the  by-laws.  If  there  is  no  such  by-law,  a  majority  of  the  stock  must 
be  represented  at  any  meeting.  §  42.  Cumulative  voting  shall  be  allowed.  §  44. 
No  officer  or  director  shall  vote  as  the  proxy  of  a  stockholder.  §  45.  The  board 
shall  present  at  the  annual  meeting  a  complete  report  of  the  condition  of  the 
corporation.  §  46.  All  the  corporate  property,  funds,  books,  correspondence 
and  papers  shall  at  any  time  be  subject  to  the  inspection  of  a  committee  of  the  ' 
board,  or  a  committee  appointed  by  a  stockholders'  meeting.  The  minutes  of  the 
board  shall,  for  thirty  days  before  the  annual  meeting,  be  open  to  the  inspection 
of  any  stockholders,  and  shall  be  produced  at  any  general  meeting  upon  request. 
§  47.  If  the  by-laws  do  not  prescribe  a  place  for  holding  stockholders'  meetings, 
they  shall  be  held  at  the  principal  office.  §  48.  There  shall  be  five  directors,  un- 
less the  by-laws  prescribe  the  number.  The  stockholders  may  also  by  by-law  pre- 
scribe the  qualification  of  directors;  but  if  not  otherwise  provided,  directors 
must  be  residents  of  the  state  and  stockholders.  The  stockholders,  in  general 
meeting,  may  remove  any  director  and  fill  the  vacancy ;  vacancies  otherwise 
caused  are  to  be  filled  by  the  board.  A  majority  of  the  board  shall  be  a  quorum 
unless  the  by-laws  provide  otherwise.  §49.  "No  member  of  the  board  shall 
vote  on  a  question  in  which  he  is  interested  otherwise  than  as  a  stockholder,  ex- 
cept the  election  of  a  president,  or  be  present  at  the  board  while  the  same  is  being 
considered;  but  if  his  retiring  from  the  board  in  such  case  reduces  the  number 
present  below  a  quorum,  the  question  may  nevertheless  be  decided  by  those  who 
remain."  §  52.  The  board  may  appoint  officers  and  agents  and  fix  their  com- 
pensation ;  "but  there  shall  be  no  compensation  for  services  rendered  b}'  the  presi- 
dent or  any  director,  unless  it  be  allowed  by  the  stockholders."  §  53.  The  direct- 
ors shall  cause  correct  books  of  account  to  be  kept,  and  to  be  balanced  every  six 
months.  §  54.  For  proceedings  to  dissolve  a  corporation,  see  §§  56-59.  The 
coui-t  may,  upon  the  application  of  a  creditor  or  stockholder,  appoint  one  or  more 
receivers.  This  provision  applies  also  to  foreign  corporations.  §  58.  The  corpo- 
rate books,  papers  and  property  may  be  inspected  at  any  time  by  a  legislative 
committee.  §  60.  Corporations  shall  not  hold  more  than  one  hundred  acres  of 
land;  but  a  company  for  mining  iron,  lead  or  copper,  and  manufacturing  the 
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sarnfi,  may  hold  ten  thousand  for  every  charcoal  blast  furnace,  and  three  thou- 
sand for  every  other  furnace ;  companies  for  mining  and  selling  coal,  ten  thousand 
acres  each;  other  mining  companies,  salt  companies  and  oil  companies,  three 
thousand  acres  each ;  other  manufacturing  companies  one  thousand  acres  each. 
Not  more  than  five  acres  shall  be  held  in  any  incorporated  town  or  city,  except 
as  provided  in  section  4  of  chapter  52.  §  63.  A  married  woman  may  vote  as  a 
stockholder.    Laws  1893,  ch.  3.    For  surety  companies,  see  Laws  1893,  ch.  37. 

Foreign  corporations. —  Any  foreign  corporation  may,  "  unless  it  be  other- 
wise expressly  provided,"  hold  property  and  transact  business  in  the  state,  upon 
complying  with  the  provisions  of  this  section,  and  not  otherwise.  Such  corpora- 
tion so  complying  shall,  in  all  respects,  stand  on  the  footing  of  domestic  com- 
panies. The  corporation  shall  file  with  the  secretary  of  state  a  copy  of  its  charter 
and  of  the  law  and  authority  under  which  it  was  incorpprated.  The  secretary  of 
state  shall  issue  a  certificate  of  the  fact  of  such  filing,  which  shall  be  filed  and 
recorded  with  the  clerk  of  the  county  court  of  the  county  in  which  its  business,  or 
a  part  thereof,  is  to  be  transacted,  and  a  copy  of  the  charter  shall  be  filed  with 
such  clerk.  Railroad  companies  doing  business  hereunder  are  declared  to  be  do- 
mestic corporations.  Such  railroad  corporations  as  are  the  lessees  of  railroad 
property  and  franchises  in  the  state  shall,  besides  complying  with  the  above  pro- 
visions, file  with  the  secretary  of  state  an  acceptance  of  the  provisions  of  this 
section,  and  its  failure  so  to  do  may  be  pleaded  in  abatement  of  any  action  or 
proceeding.  For  doing  business  in  the  state  contrary  to  the  provisions  of  this 
section,  a  corporation  shall  be  fined  from  $500  to  $1,000  for  each  month's  offense. 

For  every  certificate  issued  hereunder  the  secretary  of  state  shall  be  paid  $5. 
Ch.  54,  §  30. 

Ta2:ation, —  When  the  "property,  stock  or  capital"  of  any  company  is  as- 
sessed to  the  company,  no  shareholder  therein  is  taxed  on  his  shares.  Ch.  29,  §  51. 
The  assessors  shall  ascertain  from  the  proper  oflSoers  of  corporations  in  their  dis- 
tricts ("except  railroads  and  foreign  insurance,  telegraph  and  express  companies") 
the  actual  value  of  the  capital  employed  or  invested  in  the  business  (exclusive  of 
real  estate  and  property  exempted  by  law),  and  enter, the  same  as  personal  prop- 
erty. The  real  estate  shall  be  taxed  like  that  of  individuals.  The  value  of  the 
capital  shall  be  estimated  by  taking  the  aggregate  value  of  all  the  personal  prop- 
erty, not  exempted  from  taxation,  wherever  situated,  including  money,  credits 
and  investments,  in  or  out  of  the  state,  and  deducting  from  the  money,  credits  and 
investments  (and  not  from  said  aggregate)  "  what  they  owe  to  others  as  principal 
debtors."  Each  part  shall  be  assessed  separately.  All  property'  of  transporta- 
tation  companies  (except  railroads),  real  or  personal,  shall  be  taxed  where  situated. 
When  the  capital  of  a  company  is  assessed  as  aforesaid,  the  personal  property 
thereof  shall  not  be  otherwise  assessed,  nor  shall  individual  shareholders  be  as- 
sessed on  their  interests  in  the  capital.  §  64.  Railroad  corporations  must  make  a 
very  full  report  to  the  auditor,  specifying,  among  other  details,  the  whole  length  of 
the  road  within  and  without  the  state,  including  branches ;  the  whole  number  of 
miles  in  each  county,  including  branches  and  switches,  and  the  fair  cash  value 
thereof  per  mile ;  also  a  detailed  statement  of  all  rolling  stock,  used  wholly  or  partly 
within  the  state,  giving  the  fair  cash  value  of  the  part  used  wholly  within  the 
state  and  of  the  portion  used  partly  within  the  state ;  all  buildings  and  structures, 
including  telegraph  lines,  and  the  cash  value  thereof;  all  personal  property,  in- 
cluding moneys,  credits  and  investments,  wholly  held  or  used  in  the  state ;  a  de- 
tailed statement  of  the  capital  subscribed  and  paid  in,  gross  earnings  in  and  out  of 
the  state,  and  gross  expenditures.  The  tax  shall  be  levied  on  the  fair  cash  value 
of  all  the  property,  as  ascertained  from  the  said  report  and  other  sources,  in  each 
county  through  which  the  road  runs,  like  taxes  on  the  property  of  individuals, 
for  all  state  and  local  purposes.  All  buildings  and  other  real  estate  not  used  for 
railroad  purposes  shall  be  taxed  the  same  as  like  property  of  individuals.  §  67. 
Every  company  incorporated  in  the  state  whose  principal  place  of  business  or 
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chief  works  are  in  the  state  shall  pay  an  annual  license  tax  of  $10.  Such  com- 
panies whose  principal  place  of  business  or  chief  works  are  outside  the  state  shall 
pay  an  annual  license  tax  of  $50.  Failure  to  pay  the  license  tax  forfeits  the 
charter.  Ch.  33,  §§  86-88 ;  also  ch.  29,  L.  1887,  §g  86-88.  The  provisions  of  sections 
86-88  above  apply  to  foreign  corporations  doing  business  in  the  state.  Ch.  54,  §  30. 
The  fees  of  the  secretary  of  state  are  $4  for  ever'y  certificate  issued  by  him  ;  and 
for  recording  the  original  articles,  or  issuing  a  certified  copy,  fifty  cents,  or,  in  lieu 
thereof,  fifteen  cents  per  hundred  words.  Ch.  54,  §  18.  A  fee  of  $50  is  also  charged 
upon  incorporation  if  the  principal  place  of  business  is  out  of  the  state.  Ch.  29, 
L.  1887,  §  87. 

§978.  WISCONSIN":!  Constitutional  provisions.— The  credit  of  the  state 
shall  never  be  given  in  aid  of  any  person  or  corporation.  Constitution  of  1848, 
art  VIII,  §  3.  Corporations  without  banking  powers  may  be  formed  under  gen- 
eral laws  only,  unless  the  object  of  the  corporation  cannot  be  attained  under  general 
laws.  Art  XI,  §  1.  Any  general  or  special  act  may  be  repealed.  Id.  No  special 
act  shall  grant  corporate  powers  or  privileges.    Art.  IV,  §  81,  of  the  Amendments. 

Miscellaneous  corporations. —  Three  or  more  adult  residents  of  the  state 
may  incorporate  for  any  lawful  business  or  purpose  whatever,  except  banking, 
insurance,  building  or  operating  railroads,  or  plank  or  turnpike  roads,  "or  other 
cases  otherwise  specially  provided  for."  Executors  or  trustees  under  a  will,  if  au- 
thorized by  the  will  so  to  do,  may  form  a  corporation,  individually  or  as  executors, 
or  together  with  the  legatees,  and  may  subscribe  for  stock  "  to  the  amount  of  the 
value  of  the  property  mentioned  and  referred  to  in  such  will,"  and  the  executors 
or  trustees  may  convey  such  property  to  such  corporation  "  in  payment  of  the 
stock  so  issued  and  subscribed  without  application  to  or  authority  from  any  court" 
Annotated  Statutes  1890,  ch.  86,  §  1771,  Am'd  Laws  1891,  ch.  403.  The  articles  of 
incorporation  of  a  corporation  formed  under  this  chapter  shall  specify  (1)  the  cor- 
porate purpose ;  (2)  the  name  and  location ;  (3)  the  capital  stock,  the  number  of 
shares  and  the  amount  of  each ;  (4)  what  general  oificers  there  shall  be  and  their 
duties,  and  the  number  of  directors  (not  less  than  three) ;  (5)  "  the  method  and  con- 
ditions upon  which  members  shall  be  acdepted,  discharged  or  expelled  "  (but  only 
stockholders  can  be  members) ;  (6)  any  other  provisions  consistent  with  law,  "  in- 
cluding, if  desii'ed,  the  duration  of  its  existence."  The  articles  may  require  the 
directors  to  be  divided  into  three  classes,  one-third  to  be  elected  eacli  year ;  but 
the  first  board  shall  be  elected  for  one  year.  A  copy  of  the  articles,  verified  by  the 
affidavits  of  two  signers,  shall  be  filed  with  the  recorder  of  the  county  in  which 
the  corporation  is  located ;  "and  no  corporation  shall,  until  such  articles  be  so  left 
for  record,  have' legal  existence.  A  like  verified  copy  shall,  within  sixty  days,  be 
filed  with  the  secretary  of  state,  and  for  a  failure  so  to  do,  each  signer  of  any  such 
articles  shall  foi'feit  twenty-five  dollars."  §  1772.  The  signers  shall  direct  the  cor- 
porate affairs  until  directors  are  elected.  The  first  meeting  may  be  held  at  any 
time  after  one-half  the  capital  is  subscribed,  and  may  be  called  by  two  signers, 
giving  ten  days'  personal  notice  in  writing  or  two  weeks'  notice  in  a  local  paper. 
No  such  corporation  shall  transact  business  with  any  one  but  its  members  until 
one-half  the  capital  is  subscribed  and  twenty  per  centum  thereof  paid  in ;  "and  if 
any  obligation  shall  be  contracted  in  violation  hereof,  the  corporation  offending 
shall  have  no  right  of  action  thereon ;  but  the  stockholders  then  existing  of  such 
corporation  shall  be  personally  liable  upon  the  same."  §  1773.  Amendments  may 
be  made  upon  a  two-thirds  stock  vote,  unless  the  articles  prescribe  otherwise.  They 
must  be  filed  like  the  original  articles,  under  the  same  penalty  for  failure.  §  1774. 
Any  such  corporation  may  take  by  gift,  devise,  purchase  or  otherwise,  and  man- 
age and  dispose  of  at  pleasure,  real  and  personal  property  of  any  kind,  necessary 
for  its  "business  or  purposes,"  and  "such  as  shall  be  taken  in  payment  or  security 
for  debts  due  to  such  corporation."    No  such  corporation  "  shall  take  or  hold  stock 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 

1917 

Digitized  by  Microsoft® 


§  978.]  WISCONSIN.  [CH.  LTI. 

in  any  other  corporation,  except  upon  and  with  the  assent  of  the  holders  of  three- 
fourths  of  the  capital  stock  of  both  the  corporation  proposing  to  take  such  stock 
and  the  corporation  in  which  it  is  proposed  to  be  taken ; "  but  lumber  or  river  im- 
provement companies  may,  upon  a  three-fourtlis  vote,  take  stock  in  like  compa- 
nies ;  any  mining  or  manufacturing  company  may,  by  a  like  vote,  take  stock  in  a 
company  which  furnishes  them  power  or  light ;  and  manufacturing  companies  in 
the  cities  or  towns  of  the  state  may,  by  the  same  vote,  take  stock  in  other  like 
manufacturing  companies.  This  section  shall  not  apply  t6  raiU'oad  corporations. 
§  1775,  Am'd  Laws  1891,  ch.  403,  ch.  234  and  ch.  283.  A  turnpike  company  may 
purchase  the  property  and  franchises  of  another  turnpike  company  at  a  judicial 
sale.    Laws  1893,  ch.  82. 

For  insurance  companies,  see  Laws  1893,  ch.  115. 

For  boom  companies,  see  Laws  1893,  ch.  260. 

Bailroads. —  Five  or  more  may  incorporate,  for  constructing  and  operating  a 
railroad,  or  for  operating  a  road  already  constructed.    The  articles  shall  state 

(1)  the  corporate  name ;  (2)  the  termini,  the  length  of  the  road  and  the  names  of 
the  counties  to  be  intersected ;  (3)  the  amount  of  the  capital  stock,  the  number  of 
shares  and  how  much  preferred  stock,  if  any ;  (4)  the  names  and  residences  of  the 
directors  for  the  first  year  (the  number  to  be  from  five  to  thirteen).  Each  sub- 
scriber shall  state  how  many  shares  he  will  take.  There  shall  be  annexed  to  the 
articles  the  affidavits  of  three  directors  that  the  signatures  are  genuine  and  that  it 
is  intended  in  good  faith  to  construct,  or  maintain  and  operate,  the  railroad.  The 
articles  and  affidavits  shall  be  filed  and  recorded  with  the  secretary  of  state, 
whereupon  a  patent  shajl  be  issued  by  the  governor  and  secretary  of  state.  Ch.  87, 
g  1820.  If  the  capital  stock  is  not  all  subscribed,  the  directors  may,  after  receiving 
the  patent,  open  subscription  books,  at  such  times  and  places,  and  after  such 
notice,  as  they  deem  proper.  §  1821.  Directors  shall  be  elected  "at  such  time,  in 
such  manner,  and  for  such  terms,"  as  the  by-laws  may  prescribe.  But  each  stock- 
holder shall  have  one  vote  for  each  share  owned  by  hinrfor  thirty  days  before  the 
election.  Vacancies  shall  be  filled  in  the  manner  provided  by  the  by-laws. 
Directors  shall  be  stockholders  and  be  qualified  to  vote  at  the  election  at  which 
they  are  chosen.  At  every  election  the  books  and  papers  shall  be  exhibited  if  a 
majority  of  the  stockholders  present  require  it.  g  1822.  Subscriptions  may  be 
called  in  in  such  manner  and  in  such  instalments  as  the  directors  require.  §  1824. 
The  directors  may,  within  one  year  from  the  filing  of  the  articles,  classify  the  di- 
rectors, so  that  the  term  of  one-third  shall  expire  at  the  next  election,  and  one- 
third  at  each  subsequent  election,  g  1824  (a).  Stock  shall  be  personal  estate  and 
transferable  in  the  manner  fixed  by  the  by-laws.  But  no  share  shall  be  transferred 
until  all  previous  calls  have  been  paid,  g  1825.  The  capital  stock  may  be  increased 
to  a  necessary  amount,  upon  a  vote  of  two-thirds  of  all  the  stock,  g  1826.  In  ad- 
dition to  the  powers  given  corporations  by  chapter  85,  every  railroad  corporation 
shall  have  power  (1)  to  take  and  hold  voluntary  grants  of  any  kind  of  property  for 
the  use  of  its  road,  such  property  to  be  held  for  the  purposes  of  the  grant  only ; 

(2)  to  acquire  any  necessary  property ;  (3)  to  "  cross,  intersect,  join  and  unite  "  its 
railroad  with  any  other  railroad,  with  the  necessary  switches,  etc. ;  (4)  to  borrow, 
from  time  to  time,  such  sums  of  money,  at  such  rates  of  interest,  and  upon  such 
terms,  "  as  the  corporation  or  board  of  directors  shall  agree  upon  and  authorize  as 
necessary  or  expedient,"  to  execute  trust  deeds  or  mortgages,  or  both,  on  any  part 
of  the  railroad  constructed  or  being  constructed,  and  to  make  provision  therein 
for  transferring  all  the  corporate  property,  rights,  exemptions  and  franchises,  then 
owned  or  to  be  thereafter  acquired,  as  security  for  any  evidences  of  debt.  In  case 
of  sale  under  such  trust  deed  or  mortgage,  "  the  persons  acquiring  title  under  such 
sale,  and  their  associates,  successors  and  assigns,  or  such  corporation  as  they  shall 
organize,  according  to  section  1820,  with  all  the  powers  conferred  upon  reorganized 
corporations  by  section  1788  [see  General  Provisions],  shall  thereafter  have,  ex- 
ercise and  enjoy  all  such  described  grants,  which  were  purchased  at  such  sale," 
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including  all  rights,  immunities,  franchises,  etc.,  mentioned  in  the  deed  or  mortgage, 
which  were  possessed  by  the  mortgagor,  "  so  far  as  the  same  relate  or  appertain 
to  that  portion  or  line  of  road  granted  or  mortgaged  and  purchased  at  such 
sale,  and  no  further,  as  fully  and  absolutely  in  all  respects  as  such  corporation, 
its  shareholders,  ofHcers  and  agents  might  have  done  if  such  sale  had  not 
taken  place.  And  whenever  the  person  so  acquiring  title  under  any  such 
sale  shall  own  or  represent  a  majority  in  amount  of  tlie  bonds  or  other  evi- 
dences of  debt  secured  by  any  such  trust  deed  or  mortgage,  and  shall  also  in- 
clude the  persons  who  owned'at  the  time  of  the  sale  a  majority  in  amount  of  the 
capital  stock  of  such  mortgagor  corporation,  such  purchasers,  and  such  corpoi-a- 
tion  as  they  may  organize  as  aforesaid,  sliall  also  have,  possess  and  enjoy  any  spe- 
cial exemption,  pi-ivilege  or  immunity  previously  granted  by  any  law  to  such 
former  corporation  relating  to  any  of  the  prpperty  so  acquired,  to  the  same  extent 
as  if  such  latter  corporation  had  been  named  in  such  law  as  the  grantee  thereof." 
§  1828.  Any  domestic  company  may  exercise  its  rights  and  franchises  in  other 
states  with  any  additional  powers  granted  by  such  states.  §  1830.  Branch  roads 
and  extensions  maybe  built  after  the  directors  have  filed  a  designation  of  the 
route  with  the  secretary  of  state.  §  1831.  Land  may  be  condemned  to  build  spurs 
to  mills  or  other  industries.  §  1831  (a),  Am'd  Laws  1898,  ch.  188.  Any  domestic 
railroad  company,  or  company  formed  by  the  consolidation  of  a  domestic  and  a 
foreign  company,  may  consolidate  its  stock,  franchises  and  pi'operty  with  any 
domestic  or  foreign  company',  when  the  respective  roads  "can  be  lawfully  con- 
nected and  operated  together,  to  constitute  one  continuous  main  line,  with  or 
without  branches,"  upon  such  terms  as  may  be  agreed  upon,  and  become  one  cor- 
poration, "  which  within  this  state  shall  possess  all  the  powers,  franchises  and  im- 
munities, including  the  right  of  further  consolidations  with  other  corporations 
under  this  section,  and  be  subject  to  all  the  liabilities  and  restrictions  of  this  chap- 
ter, and  such  in  addition,  including  land  grants  and  exemptions  of  land  from  tax- 
ation, as  such  corporations  peculiarly  possessed  or  were  subject  to  at  the  time  of 
consolidation  or  amalgamation  by  the  laws  then  in  force  applicable  to  them  or 
either  of  them."  The  terms  of  the  agreement  shall  be  approved  by  a  majority 
stock  vote  of  each  corporation.  A  copy  of  the  vote  and  of  the  articles  of  agree- 
ment so  approved,  with  a  list  of  the  stockholders  and  the  shares  held  by  each, 
shall  be  filed  with  the  secretary  of  state  befoi'e  the  consolidation-  shall  take  efifect 
"Any  such  railroad  corporation  may  lease  or  purchase  and  take  a  conveyance  or 
assignment  of  the  railroad,  franchises,  immunities  and  all  other  property  and  ap- 
purtenances, and  the  stock  or  bonds  thereof,  of  any  other  railroad  corporation  or 
any  portion  thereof,  within  or  without  this  state,  when  their  respective  raih-oads 
can  be  lawfully  connected  and  operated  together  to  constitute  one  continuous 
main  line,  or  when  the  road  so  purchased  will  constitute  branches  or  feeders  of 
any  road  maintained  and  operated  by  such  purchasing  corporation.  And  any 
such  railroad  corporation  may  purchase  and  hold  the  stock  or  bonds  of  any  rail- 
way company  to  which  it  has  furnished  the  money  for  the  construction  of  its 
railway,  or  may  purchase  for  the  money  so  furnished,  or  for  such  other  con- 
sideration as  may  be  agreed  upon  between  the  companies  by  their  respective 
boards  of  directors,  and  take  a  conveyance  of  the  whole  or  any  portion  of  the 
franchises  of  said  corporation,  and  of  the  railway  property  and  appurtenances 
thereof."  But  this  section  shall  not  authorize  the  consolidation  with,  lease, 
purchase  or  control  of  a  parallel  or  competing  line.  §  1833.  Such  contracts 
as  the  companies  think  best  may  be  made  with  Michigan  railroad  companies. 
Steamboats  may  be  owned  to  facilitate  the  business  operations  between  the  re- 
spective companies.  §  1834.  A  street  or  road  may  be  condemned,  but  must  be 
restored.  §  1886.  EoUing-stock  and  fuel  are  fixtures ;  and  all  such  property  and 
all  additional  rights  of  way,  depot  grounds  and  other  realty,  "  acquired  subse- 
quently to  the  execution  of  any  trust  deed  or  mortgage,  which  shall  have  been 
draoribed  or  provided  for  therein,  shall  be  subject  to  the  lien  thereof  to  the  same 

1919 

Digitized  by  Microsoft® 


§  978.]  WISCONSIN.  [oh.  lvi. 

extent  as  the  property  therein  described  which  the  corporation  owned  at  the  time 
■of  its  execution."  §  1838.  Conditional  sales  or  leases  of  rolling-stock  and  equip- 
ment shall  be  valid  as  to  subsequent  purchasers  in  good  faith  and  creditors ; 
jorovided,  that  the  time  during  which  instalments  are  to  be  received  does  not  ex- 
ceed ten  years,  that  the  contract  is  in  writing  and  recorded  with  the  secretary  of 
state,  and  that  the  name  of  the  lessor  or  vendor  is  on  each  car.  §  1839  (a).  The 
board  may,  annually  or  oftener,  set  apart  a  sum,  not  exceeding  fifty  per  cent,  of 
the  net  earnings,  "  as  resources  for  any  one  year,"  to  redeem  the  coi-porate  debts. 
§  1840.  No  such  corporation  can  plead  usury.  §  1841.  The  shareholders  may,  by 
a  majority  vote  of  the  stock  present,  classify  the  directors  into  three  classes,  one- 
third  to  be  elected  annually.  §  1842.  Annual  reports  shall  be  made  to  the  stock- 
holders after  a  form  prescribed  in  this  section,  g  1843.  All  books  and  papers 
shall  be  open  to  the  inspection  of  a  committee  appointed  by  one-tenth  of  the 
stockholders.  §  1844.  As  to  the  mode  of  condemning  land,  see  §  1845  et  seq. 
Haih-oad  land  may  be  condemned  for  the  use  of  another  road,  but  not  so  as  to  in- 
terfere with  the  main  track,  except  for  crossings.  §  1854.  A  railroad  company 
to  which  state  lands  have  been  granted  may  sell  such  lands,  upon  a  two-thirds 
stock  vote,  to  any  other  railroad  corporation  authorized  to  build  a  road  where 
such  lands  would  be  applicable.  §  1858.  Any  lands  conferred  upon  or  trans- 
ferred to  a  raih-oad  company  to  aid  in  constructing  its  road  may  be  mortgaged 
or  pledged,  with  the  entire  avails  thereof,  "  when  acquired  by  such  corporation 
and  sold ;"  provided,  that  no  bonds  or  other  evidences  of  debt  thus  secured  shall 
run  for  more  than  twenty  years,  and  that  all  lands  remaining  unsold  at  the  ex- 
piration of  such  twenty  years  shall  thenceforth  remain  subject  to  purchase  by 
actual  settlers,  at  not  more  than  $6  per  acre.  §  1859.  There  is  a  railroad  commis- 
sioner, who  shall  investigate  chai-ges  made  to  him  against  railroad  corporations. 
§§  1793  (a)-1794.  The  proper  officer  shall  make  annual  reports  to  the  commis- 
sioner, under  a  penalty  of  $100  per  day  for  failure  to  do  so.  §  1795.  There  shall 
•b&  no  discrimination  against  any  person  or  corporation,  and  all  charges  shall  be 
reasonable.  For  violation  of  this  section  the  injured  party  may  recover  three 
times  the  damage  sustained.  §  1798.  The  corporation  is  liable  to  a  contractor's 
laborers  for  not  more  than  thirty  days'  wages  at  one  time,  after  demand  therefor 
has  been  made  upon  the  corporation.  §  1815.  Whenever  any  railroad  corporation 
in  the  state  becomes  the  "  successor  of  a  pre-existing  railway  corporation,"  it  shall 
become  liable  for  the  amount  then  due  the  employees  and  laborers  upon  said  railroad 
for  a  period  not  exceeding  six  months  prior  to  the  transfer  of  the  road.  §  1815  (a). 
General  provisions. —  Any  corporation,  unless  other  provision  is  specially 
made,  may  mortgage  its  franchises,  tolls,  revenues  and  property,  real  and  personal, 
to  secure  the  payment  of  its  debts,  or  may  borrow  money  for  the  purposes  of  the 
corporation,  and  no  other,  with  the  consent  of  a  "  majority  of  the  stockholders ;  " 
and  with  a  like  consent  may  establish  a  sinking  fund  for  the  payment  of  its  debts. 
Ch.  85,  §  1748.  A  majority  of  the  directors,  and  a  majority  of  the  stock,  shall 
constitute  a  quorum  in  the  respective  meetings,  unless  otherwise  provided  in  the 
articles  or  the  by-laws.  §  1749.  Except  in  the  case  of  railroads  operating  roads 
in  Wisconsin  and  another  state,  the  principal  ofBce,  and  the  principal  books,  in- 
cluding stock-books,  shall  be  kept  within  the  state ;  and  the  principal  managing 
officer  shall  reside  within  the  state.  Any  corporation  not  subject  to  the  above 
provisions  shall,  when  required  by  the  railroad  commissioner,  legislature  or  court 
produce  its  account-books  and  stock-books.  A  failure  to  designate  such  office,  and 
inform  the  railroad  commissioner  thereof,  or  a  failure  to  comply  with  any  forego- 
ing provision  of  this  section,  shall  cause  a  forfeiture  of  the  franchise.  At  least 
once  a  year  a  statement  of  the  condition  of  the  corporation  shall  be  filed  in  the 
principal  office,  for  the  use  of  the  stockholders,  g  1750.  "  The  capital  stock  of 
any  corporation,  divided  into  shares,"  shall  be  deemed  personalty,  "and  when  cer- 
tificates thereof  are  issued  "  such  shares  may  be  transferred  "  by  indorsement  of 
the  owner,  his  attorney  or  legal  representatives,  and  delivery  of  the  certificate^" 
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Such  transfer,  to  a  bona  fide  purchaser  or  pledgee  for  value,  shall  transfer  the 
title  as  against  all  parties,  but  shall  not  be  valid  as  against  the  corporation  until 
recorded,  or  until  a  new  certificate  is  issued.  §  1751.  No  corporation  shall  issue 
any  stock  or  certificate  of  stock,  "except  in  consideration  of  money,  or  labor  oi 
property  estimated  at  its  true  money  value,  actually  received  by  it,  equal  to  the 
par  value  thereof,  or  any  bonds  or  other  evidence  of  indebtedness,  except  for 
money,  labor  or  property  estimated  at  its  true  money  value,  actually  received  by 
it,  equal  to  seventy-five  per  cent  of  the  par  value  thereof."  All  stocks  and  bonds 
issued  contrary  to  the  provisions  of  this  section,  "  and  all  stock  dividends  or  other 
fictitious  increase  of  the  capital  stock,"  shall  be  void.  ^  1753.  Unless  otherwise 
provided  by  law,  or  by  the  articles,  the  directors  may  call  in  subscriptions,  by  in- 
stalments, in  such  proportion  and  at  such  times  as  they  think  proper.  On  the 
forfeiture  of  stock  to  pay  instalments,  the  delinquent  stockholder  is  liable  for  any 
deficiency.  §  1754.  If  the  capital  is  diminished  by  a  corporate  vote,  the  stpck- 
holders  "shall  be  liable  for  the  payment  of  all  debts  then  remaining  unpaid,"  to 
an  amount  equal  to  the  sum  "  respectively  refunded  to  them,  or  credited  upon 
their  debts  for  unpaid  stock,  or  both.  And  also  the  stockholders  voting  for  such 
diminution  shall  be  jointly  and  severally  liable  to  any  ci'editor  whose  debt  shall 
then  remain  unpaid,  to  an  amount  equal  to  the  whole  amount  refunded  to  the 
stockholders,  or  credited  upon  their  debts  for  unpaid  stock,  or  both."  §  1755.  If 
stock  which  is  not  fully  paid  shall  be  transferred,  "  the  corporation  may,  by  agree- 
ment to  be  noted  on  its  stock-book,  discharge  the  stockholder  making  such  trans- 
fer from  liability  to  it  for  the  unpaid  part  of  its  stock  subscription,  and  accept 
that  of  the  person  to  whom  the  stock  is  transferred  in  his  place ;  but  the  per- 
son transferring  such  stock  shall  be  liable  for  the  amount  unpaid  thereon  to 
the  then  creditors  of  the  corporation,  and  those  who  may  become  such  within 
six  months  after  such  transfer,  or  to  any  lawfully  appointed  receiver  or  as- 
signee of  the  corporation  for  their  use."  §  1756.  Stock-books  and  accounts  shall 
be  open  to  the  inspection  of  stockholder.  The  officers  shall  furnish  to  any  cred- 
itor correct  information  respecting  the  capital  stock  and  stockholders.  §  1757.  In 
actions  for  the  benefit  of  creditors  against  stockholders,  to  recover  the  amount 
"due  and  unpaid"  on  any  stock,  the  stockholders  shall  be  credited  only  with  such 
sums  as  have  been  actually  paid  in,  "  in  money,  or  its  equivalent  in  value  on 
account  of  such  stock,"  and  not  with  any  dividend  which  may  have  been  declared 
and  applied  on  such  stock,  g  1758.  The  stock-books  shall  show  all  the  stockhold- 
ers since  the  organization.  An  officer  who  fails  to  make  a  proper  entry  shall  for- 
feit from  $25  to  $1,000,  and  be  liable  for  all  damages  thereby  sustained.  §  1759. 
Each  stockholder  has  one  vote  for  each  share  "  held  and  owned  by  him."  §  1760. 
A  failure  to  elect  directors  at  the  proper  time  shall  not  dissolve  the  corporation. 
If  the  proper  officers  shall  neglect  for  ten  days  after  the  time  fixed  for  the  annual 
election  to  call  a  meeting,  then  two  or  more  stockholders  may  call  a  special  meet- 
ing for  an  election.  §  1763.  If  a  corporation  shall  have  remained  insolvent,  or 
have  neglected  to  pay  its  debts,  or  shall  have  suspended  its  ordinary  business,  for 
a  whole  year,  it  shall  be  deemed  dissolved.  §  1763.  After  dissolution  for  any 
cause,  the  corporation  shall  continue  its  existence  for  three  years  for  the  sole  pur- 
pose of  closing  up  its  affairs.  §  1764.  No  dividend  shall  be  paid  until  the  capital 
stock  has  been  fully  paid  in.  If  dividends  are  paid  out  of  the  capital  stock,  "  every 
stockholder  receiving  the  same  shall  be  liable  to  restore  the  full  amount  thereof, 
unless  the  capital  be  subsequently  made  good ;  "  and  if  the  directors  declare  any 
dividend  contraiy  to  the  provisions  of  this  section,  or  any  fraudulent  dividends, 
they  shall  be  "jointly  and  severally  liable  to  the  creditors  of  the  corporation  at 
the  time  of  declaring  such  dividend  to  the  amount  of  their  debts ;  provided,  that 
any  corporation  which  has  invested  or  hereafter  may  invest  its  net  earnings  or 
income,  or  any  part  thereof,  in  permanent  additions  to  its  property,  or  whose 
property  shall  have  increased  in  value,  may  lawfully  declare  a  dividend  upon  its 
capital,  payable  to  stocl?holders,  either  in  money  or  in  stock,  to  the  extent  of  the 
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net  earnings  or  income  so  invested,  or  of  the  said  increase  in  the  value  of  its  prop- 
erty ;  but  the  total  amount  of  such  dividend  shall  not  exceed  the  actual  cash  value 
of  the  assets  owned  by  the  company  in  excess  of  its  total  liabilities,  including  its 
capital  stock,"  §  1765,  Am'd  Laws  1893,  ch.  59.  The  legislature  may  at  any  time 
limit  or  restrict  the  powers  of  any  corporation,  and,  for  just  cause,  annul  the  same, 
and  prescribe  the  manner  of  settling  the  corporate  affairs.  §  1768.  The  stock- 
holders, except  in  railroad  corporations,  "shall  be  personally  liable  to  an  amount 
equal  to  the  stock  owned  by  them  respectively  in  such  corporation,  for  all  debts 
which  may  be  due  and  owing  to  its  clerks,  servants  and  laborers  for  services  per- 
formed for  such  cerporation,  but  not  exceeding  six  months'  service  in  any  one 
case."  §  1769.  Corporations  may  maintain  actions  against  their  stockholders, 
and,  vice  versa,  stockholders  against  their  corporation,  the  same  as  against  any 
person.  §  1770.  As  to  proceedings  by  and  against  corporations,  see  chapter  140. 
Any  person  or  association  of  persons,  becoming  the  owner  or  assignee  of  the 
"rights,  powers,  privileges  and  franchises"  of  any  corporation  organized  under 
the  laws  of  the  state,  at  any  mortgage  or  other  judicial  sale,  may,  at  any  time 
within  two  years  after  such  purchase  or  assignment,  organize  anew  by  filing  ar- 
ticles of  association,  as  provided  elsewhere  in  case  of  corporations  for  similar  pur- 
poses, and  shall  thereupon  have  all  the  "  rights,  privileges  and  franchises  "  of  the 
old  corporation.  "They  may  fix  at  what  price  or  for  what  number  of  shai-es  the 
rights,  privileges,  powers,  franchises  or  property  of  such  former  corporations, 
purchased  by  them,  shall  be  put  into  the  new  organization."  §  1788.  Any  cor- 
poration may  dissolve  upon  the  written  consent  of  two-thirds  of  the  stock  at  a 
special  meeting,  unless  other  provision  is  specially  made  in  the  articles.  Such 
written  resolution  shall  be  recorded  the  same  as  an  amendment  to  the  articles,  and 
a  copy  shall  be  filed  with  the  secretary  of  state.  §  1789.  Franchises  shall  not  be 
granted  by  municipalities  until  they  have  been  published  at  the  expense  of  the 
applicant  for  the  same.    Laws  1893,  ch.  148. 

Foreign  corporations. —  Foreign  corporations  shall  not  do  business  in  the 
state  until  they  have  established  an  ofiBce  therein,  and  appointed  an  attorney  to 
receive  service  of  legal  process.  The  penalty  for  a  violation  of  this  section  is  a 
fine  of  $500  for  the  first  offense,  and  of  not  less  than  $1,000  for  any  subsequent 
oflEense.  §  1750  (a).  Foreign  manufacturing  companies  shall,  annually,  upon  the 
written  request  of  any  resident  creditor,  file  with  the  secretary  of  state  a  full 
statement  respecting  their  stock  and  stockholders.  The  penalty  for  non-compli- 
ance herewith  is  a  forfeiture  of  the  right  to  do  business  in  the  state.    §  1770  (a). 

Taxation. —  "  Stock  in  any  corporation  in  this  state  which  is  required  to  pay 
taxes  upon  its  property  in  the  same  manner  as  individuals  "  is  exempt  from  taxa- 
tion. Ch.  48,  §  1038.  Exemptions  include  also  the  pereonal  property  of  all  in- 
surance companies ;  and  the  "  track,  right  of  way,  depot  grounds  and  buildings, 
machine  shops,  rolling  stock  and  all  other  property  necessarily  used  in  operating 
any  railroad  In  this  state  belonging  to  any  railroad  company,"  except  that  the 
same  shall  be  subject  to  special  assessment  for  local  improvements  in  cities  and 
villages.  All  lands  not  adjoining  the  track  shall  be  subject  to  all  taxes.  The 
property,  except  real  estate,  of  telegraph  corporations  is  exempt.  §  1038.  The 
property  of  zinc  manufacturing  companies  is  exempt  for  three  years.  Id.  The  an- 
nual license  fee  for  railroads  is  four  per  cent  of  the  gross  earnings,  where  the 
same  equal  or  exceed  $3,000  per  mile  per  annum  of  the  operated  road ;  if  the  gross 
earnings  exceed  $1,500  per  mile  per  annum,  and  are  less  than  $3,000,  then  the  tax 
is  two  per  cent,  of  the  gross  earnings  in  excess  of  $1,500  per  mile  and  also  $5  per 
mile  of  road  operated ;  and  $5  per  mile  of  operated  road  when  the  gross  earnings 
are  less  than  $1,500  per  mile.  §  1313.  For  failure  to  pay  such  license  fee  the  cor- 
poration shall  absolutely  forfeit  to  the  state  $10,000 ;  and  such  neglect  shall  also 
be  a  cause  for  forfeiture-of  the  charter.  §  1214.  Telegraph  companies  shall  pay  a 
license  fee  of  one  dollar  per  mile  for  the  first  wire,  fifty  cents  per  mile  for  the 
second  wire,  twenty-five  cents  per  mile  for  the  third  and  twenty  cents  per  mile 

1922 

Digitized  by  Microsoft® 


GH.  LVI.]  WYOMING.  [§979. 

for  each  subsequent  wire.  §  1316  (a).  Telephone  companies  pay  an  annual  license 
fee  of  one  and  one-half  per  cent,  of  the  gross  receipts  from  business  In  the  state. 
§  1322  (a).  Every  corporation  formed  under  chapter  86  pays  the  secretary  of  state 
$10  for  filing  the  articles  of  incorporation,  and  $5  for  filing  any  amendment. 

§979.  WYOMING:!  Constitutional  provisions.— All  taxation  shall  le 
equal  and  uniform.  Constitution  of  1889.  art.  I,  §  28,  and  art  XV,  §  11.  The  leg- 
islature shall  not  pass  any  special  law  chartering  ferries,  bridges  or  insurance 
companies,  or  '^granting  to  any  corporation,  association  or  individual  the  right  to 
lay  down  railroad  tracks,  or  any  special  or  exclusive  privilege,  immunity  or  fran- 
chise whatever,  or  amending  existing  charter  for  such  purpose ; "  exempting 
property  from  taxation,  or  in  any  other  case  where  a  general  law  can  be  made 
applicable.  Art.  Ill,  §  27.  The  legislature  shall  not  authorize  executors,  admin- 
istrators, guardians  or  trustees  to  invest  trust  funds  in  the  bonds  or  stock  of  any 
private  corporation.  Id.,  g  38.  The  legislature  shall  not  authorize  the  state  or 
any  county  to  "  contract  any  debt  or  obligation  in  the  construction  of  any  rail- 
road, or  give  or  loan  its  credit  to  or  in  aid  of  the  construction  of  the  same."  Id., 
§  39.  No  liabilitj'  or  obligation  of  any  corporation  to  the  state  or  any  municipal 
corporation  therein  shall  ever  be  "  exchanged,  transferred,  remitted,  released  or 
postponed,"  or  in  any  way  diminished  by  the  legislature.  Id.,  §  40.  The  legis- 
lature shall  provide  a  general  law  for  the  organization  of  corporations,  and  such 
laws  may  be  altered  as  the  public  good  may  require.  Art.  X,  §  1.  The  police 
power  of  the  state  is  the  same  over  corporations  as  over  individuals.  Id.,  g  2.  No 
corporation  can  do  business  in  the  state  until  it  has  filed  an  acceptance  of  the 
constitution  and  laws.  Id.,  §  5.  No  corporation  may  engage  in  more  than  one 
general  line  or  department  of  business,  which  shall  be  distinctly  stated  in  the 
charter.  Id.,  §  6.  All  railroad,  telegraph,  telephone,  pipe-line,  express  and  other 
transportation  corporations  are  declared  to  be  common  carriers.  Id.,  §  7.  "  There 
shall  be  no  consolidation  or  combination  of  corporations  of  any  kinds  whatever 
to  prevent  competition,  to  control  or  influence  productions  or  prices  thereof,  or  in 

,  any  manner  to  interfere  with  the  public  good  and  general  welfai-e."  Id.,  §  8. 
Corporate  property  and  franchises  may  be  condemned  for  public  use  like  the 
property  of  individuals.  Id.,  §  9  and  §  4  (a).  Any  corporation  organized  for  the 
purpose  shall  have  the  right  to  construct  and  operate  a  railroad  between  any 
points  in  the  state  and  to  connect  at  the  state  line  with  railroads  of  other  states. 
"  Every  railroad  shall  have  the  right  with  its  road  to  intersect,  connect  with  or 
cross  any  other  railroad,"  and  all  railroads  sliall  receive  and  transport  each  other's 
passengers,  tonnage  and  cars  without  delay  or  discrimination.  Id.,  §  1  (a).  Dis- 
crimination against  corporations  or  individuals  is  prohibited.  Id.,  §  2  (a).  All 
railroads  must  make  annual  reports  to  the  auditor  of  the  state.  Id.,  §  3  (a). 
Neither  the  state  nor  any  political  subdivision  thei-eof  shall  "loan  or  give  its 
credit  or  make  donations  to  or  in  aid  of"  any  railroad  or  telegraph  line.  Id., 
§  5  (a).  "  Any  association,  corporation  or  lessee  of  the  franchises  thereof  organ- 
ized for  the  purpose  "  may  construct  and  maintain  telegraph  lines  in  the  state  and 
connect  them  with  other  lines.  Id.,  §  7  (a).  Foreign  railroad  and  telegraph  com- 
panies shall  keep  an  agent  in  each  county  through  which  the  road  runs  upon 
whom  process  m,ay  be  served.  Id.,  §  8  (a).  A  suitable  depot  shall  be  maintained 
by  ever}-  railroad  company  for  the  use  of  any  city  or  town  not  more  than  four 
miles  distant  from  the  railroad.  Id.,  §  9  (a).  Neither  the  state  nor  any  sub- 
division thereof  shall  aid  any  corporation  by  credit  or  donation,  nor  subscribe  to 

^  or  own  the  capital  stock  of  any  corporation.  The  state  shall  not  engage  in  any 
work  of  internal  Improvement  "unless  authorized  by  a  vote  of  two-thirds  of  the 
people."  Art.  XVI,  §  6.  All  laws  in  force  in  the  territory  of  Wyoming  not  re- 
pugnant to  this  constitution  shall  remain  in  force  until  they  expire  by  limitation 
or  are  repealed  by  the  legislature.    Art.  XXI,  §  3. 

'  The  acts  of  the  legislature  down  to  and  meluding  the  laws  of  1893  are  included  in  this  synopsis. 
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Miscellaneous  corporations. —  Three  or  more  may  incorporate  for  the  pur- 
pose of  "  carrying  on  any  branch  of  business  designed  to  aid  in  the  industrial  or 
productive  interests  of  the  county,"  including  the  construction  of  railroad  and 
telegi-aph  lines.  They  shall  make  and  acknowledge  duplicate  certificates,  stating 
(1)  the  corporate  name ;  (2)  the  object  of  the  incorporation ;  (3)  the  amount  of  the 
capital  stock ;  (4)  the  term  of  existence  (not  to  exceed  fifty  years) ;  (5)  the  number 
of  shares ;  (6)  the  number  of  "  trustees  "  and  the  names  of  the  first  board ;  (7)  the 
names  of  the  town  and  county  where  the  business  is  to  be  carried  on.  The  cer- 
tificates shall  be  filed  with  the  county  clerk  and  the  secretary  of  state.  R.  S.  1887, 
§  501.  The  corporation  shall  "  be  capable  in  law  of  acquiring  by  purchase,  pre- 
emption, donation  or  otherwise,  and  holding  or  conveying  by  deed  or  otherwise, 
any  real  or  personal  estate  whatever,  which  may  be  necessary  to  enable  the  said 
company  to  carry  on  their  operations  named  in  the  certificate."  §  503.  The  cer- 
tificate may  designate  one  or  more  places  where  the  business  Is  to  be  carried  on. 
§  503.  "  If  any  company  shall  be  formed  under  this  chapter  for  the  purpose  of 
carrying  on  any  part  of  its  business  in  any  place  outside  of  this  territory,  the  cer- 
tificate shall  so  state,  and  shall  also  state  the  name  of  the  town  and  county  in 
which  the  principal  part  of  the  business  of  said  company,  within  this  territory,  is 
to  be  transacted,  and  said  town  and  county  shall  be  deemed  the  town,  place  and 
county  in  which  the  operations  and  business  of  the  company  are  to  be  carried  on, 
and  its  principal  place  of  business,  within  the  meaning  and  provisions  of  this 
chapter."  §  504.  There  shall  be  from  time  to  time  trustees  who  shall  be  stock- 
holders. At  the  annual  election  only  one-half  the  stock  is  required  to  be  repre- 
sented. Each  share  has  one  vote,  in  person  or  by  proxy.  Vacancies  shall  be 
filled  in  the  manner  provided  in  the  by-laws,  g  505.  There  shall  be  a  president 
selected  from  the  trustees.  §  507.  The  trustees  may  call  in  subscriptions  at  such 
time  and  in  such  instalments  as  they  deem  proper,  not  exceeding  ten  per  cent,  in 
any  one  month.  §  508.  The  stockholders  or  the  trustees,  if  the  certificate  so  pro- 
vide, may  make  such  by-laws  as  they  think  bes't  for  the  management  and  disposi- 
tion of  the  business  and  stock.  §  509.  The  stock  is  personalty  and  shall  be 
transferable  in  the  manner  provided  in  the  by-laws.  But  the  by-laws  must  be 
just  and  reasonable,  and  the  company  shall  not  use  any  of  its  funds  to  purchase 
any  stock  in  its  own  or  any  other  company;  provided,  that  "such  company  may, 
in  its  discretion,  purchase,  hold  and  own  any  stock,  and  to  any  amount,  in  any 
other  company  that  is  or  may  be  subsidiary  or  tributary  to,  and  that  does  con- 
tribute to  the  objects  and  purposes  of,  the  first  company  in  this  proviso  men- 
tioned." §  510.  The  stookholdei-s  shall  be  "severally,  individually"  liable  to 
creditors  of  the  corporation  "to  the  amount  of  unpaid  assessments  on  capital 
stock  held  by  them  respectively,  and  to  no  other  or  further  amount,  for  all  debts 
and  contracts  made  by  such  company,  until  the  whole  amount  of  assessments  on 
capital  stock,  fixed  and  limited  by  the  trustees,  shall  be  paid  in,  and  the  assess- 
ment on  capital  stock,  as  fixed  and  limited  by  the  trustees,  shall  all  be  paid  in, 
ten  per  cent,  thereof  within  one  year,  and  the  balance  shall  be  payable  in  in- 
stalments as  shall  be  required  by  the  trustees,  who  shall  give  six  weeks'  notiae, 
by  publication,  of  the  time  and  place  for  the  payment  of  the  same."  §  513. 
The  trustees  may  purchase  mines,  manufactories  and  other  property  necessary  for 
their  business,  "and  issue  stock  to  the  amount  of  the  value  thereof  in  payment 
therefor,  and  the  stock  so  issued  shall  be  declared  and  taken  to  be  full  stock,"  and 
not  liable  to  any  further  calls.  But  this  stock  shall  not  be  reported  as  issued  for 
cash.  §  513.  The  president  and  a  majority  of  the  trustees  shall,  within  thirty 
days  after  the  last  instalment  of  the  capital  stock  has  been  paid,  make  a  certificate 
of  the  amount  fixed  and  paid  in,  and  record  the  same  with  the  county  register 
of  deeds  where  the  corporate  business  is  carried  on.  §  514.  For  declaring  a  divi-' 
dend  when  the  company  is  insolvent,  or  which  would  make  it  insolvent,  or  di- 
minish the  capital  stock,  the  trustees  "shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  then  existing,  and  for  all  that  ^shall  be  thereafter  con- 
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ti'aoted  while  they  Shall  respectively  continue  in  office."  But  no  trustee  who 
files  a  certificate  of  his  objections  shall  thus  be  liable.  §  515.  The  pledgor  of 
fltock  is  liable  as  a  stockholder,  and  a  person  holding  stock  as  executoi",  guardian, 
etc.,  shall  not  be  so  liable.  §  516.  The  capital  stock  may  be  increased,  or  dimin- 
ished to  an  amount  not  less  than  the  corporate  indebtedness,  the  corporate  name 
may  be  changed  and  the  business  extended  to  any  other  branch  specified  in  this 
chapter.  See  Const.,  art  X,  §  6.  For  either  purpose,  a  meeting  must  be  called  upon 
the  application  of  the  owners  of  a  majority  of  the  slock,  and  two-thirds  of  all 
the  outstanding  stock  must  be  voted  in  favor  of  any  such  change  in  the  capital 
stock,  business  or  corporate  name.  A  certificate  of  the  proceedings  of  th6  meet- 
ing must  be  filed  like  the  original  certificate  of  incorporation.  §§  519-533,  Am'd 
Laws  1890.  ch,  7.  If  the  indebtedness  shall  at  any  time  exceed  the  capital  stock, 
the  trustees  assenting  thereto  shall  be  personally  liable  to  the  creditors  for  such 
excess.  §  533.  Upon  the  written  request  of  the  owners  of  fifteen  per  cent  of 
the  stock  the  treasurer  shall,  within  twenty  days,  furnish  a  sworn  statement  of 
the  condition  of  the  company,  in  minute  detail,  and  keep  a  copy  thereof  posted 
for  six  months  where  it  can  be  in'^pected  by  any  stockholder.  The  penalty  for 
failure  so  to  do  is  a  forfeiture  of  $50  to  the  person  presenting  the  request,  and  $10 
for  every  twenty-four  hours  thereafter,  g  534.  Any  such  corporation  engaged 
in  mining  may  construct  and  operate  a  railroad,  or  other  road,  to  any  point  de- 
sired. Unoccupied  public  land  may  be  taken  for  a  right  of  way.  §  535.  Special 
provisions  govern  ditch  and  irrigation  companies  formed  under  this  chapter,  g§  533- 
636,  Am'd  Laws  1890-1,  ch.  88 ;  and  ferry  companies,  §g  538-540.  Telegraph  com- 
panies formed  under  this  chapter  may  construct  their  lines  along  any  highway. 
§541. 

Bailroad  corporations  may  condemn  land.  The  mode  of  proceeding  is  mi- 
nutely prescribed.  Laws  1888,  ch.  56,  and  Laws  1890-91,  ch.  89.  Every  railroad  com- 
pany organized  under  the  general  laws  shall  have  power  to  "  mortgage  or  execute 
deeds  of  trust,  in  whole  or  in  part,  of  the  real  and  personal  property  and  franchises," 
including  United  States  grants ;  to  secure  money  borrowed  for  the  construction  and 
equipment  of  their  roads,  "and  may  also  issue  their  corporate  bonds  in  sums  not 
less  than  $1,000 ;  to  make  all  of  said  mortgages  or  deeds  of  trust  payable  to  bearer 
or  othervrise.  negotiable  by  delivery,  bearing  iijterest  at  rates  not  to  exceed  ten 
per  cent,  per  annum,  convertible  into  stock  or  not,  at  the  option  of  the  holder,  and 
may  sell  the  same  at  such  rates  and  prices  as  they  may  deem  proper ;  and  if  said 
bonds  shall  be  sold  below  their  nominal  or  par  value,  they  shall  be  valid  and  bind- 
ing upon  the  company,  and  no  pba  of  usury  shall  be  put  in  or  allowed  by  said 
company  in  any  suit  or  proceeding  upon  the  same.  The  principal  and  interest  of 
said  bonds  or  either  of  them  may  be  made  payable  within  or  without  this  territory 
[state],  at  such  place  as  may  be  determined  upon  by  said  company."  §  549.  When- 
ever a  railroad  company  has  constructed  any  portion  of  its  line  so  as  to  connect 
with  any  two  or  more  roads,  the  company  owning  such  connecting  lines  may 
consolidate.  The  trustees  may  make  an  agreement  prescribing  the  terms  and  con- 
ditions of  consolidation ;  the  mode  of  effecting  the  same ;  the  name  of  the  new 
corporation  ;  the  number  of  trustees  (not  less  than  seven) ;  the  time  and  place  of 
holding  the  first  election ;  the  number  of  shares  and  the  amount  of  each ;  the  man- 
ner of  converting  the  capital  stock;  the  manner  of  compensating  stockholders 
who  refuse  to  convert  their  stock ;  provided,  that  all  stockholders  who  refuse  to 
convert  their  stock  shall  be  paid  the  appraised  value  thereof,  t;  550.  A  duplicate 
of  the  agreement  must  be  filed  with  the  secretary  of  state.  All  the  property  of  the 
consolidating  companies  shall  pass  to  the  new  company  without  any  deed  or  trans- 
fer, subjeqt  to  all  liens  or  liabilities  affecting  such  property.  §§  550-553.  Any 
railroad  company,  domestic  or  foreign,  may  by  subscriptions  to  the  stock,  or 
purchase  of  the  stock  or  bonds,  or  guarantying  the  bonds  of  "any  other  railroad 
company,"  or  in  any  other  way,  aid  such  company  in  constructing  its  road,  within 
or  without  the  state.     Any  domestic  company  may  extend  its  lines  into  any  other 
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state,  and  may  build,  buy,  lease  or  consolidate  with  any  foreign  or  domestic  com- 
pany, and  may  own  necessary  real  estate  in  any  other  state ;  or  may  sell  or  lease 
to  any  domestic  or  foreign  company  any  pSrt  of  its  road  in  the  state,  constructed 
or  to  be  constructed,  with  all  rights  and  franchises  pertaining  thereto.  Any  for- 
eign company  may  extend  its  road  to  any  points  in  the  state  under  the  same  con- 
ditions and  privileges  provided  for  domestic  companies.  All  consolidations,  sales 
and  leases  shall  be  made  upon  the  terms  agi-eed  upon  by  the  respective  boards, 
approved  by  a  majority  in  interest  of  the  stockholders.  Before  foreign  companies 
avail  themselves  of  the  provisions  of  this  act,  they  shall  file  a  copy  of  their  charter 
with  the  secretary  of  state.    Laws  1890,  ch.  18.    See,  also,  R.  S.,  §§  553,  554,  562. 

The  organization  and  operation  of  building  and  loan  associations  are  provided 
for.    Laws  1S90,  ch.  39. 

For  insurance  companies,  see  Laws  1888,  ch.  22  and  ch.  64 ;  Laws  1890,  ch.  40 ; 
and  E.  S.,  g  603  et  seq. 

All  corporations  shall  hold  all  stockholders'  meetings  within  the  state.  R  S., 
§  643.  Upon  dissolution  the  trustees  become  trustees  of  the  creditors  and  stock- 
holders, unless  others  are  appointed  by  the  court,  and  are  jointly  and  severally 
liable  for  all  assets  which  come  into  the  possession  of  any  of  them.  §  647.  The 
fee  of  the  secretaiy  of  state  for  filing  a  certificate  of  incorporation  is  one  dollar. 
§  1178.  Any  existing  domestic  corporation  may,  upon  the  unanimous  consent  of 
the  stockholders,  "  issue  and  dispose  of  "  preferred  stock,  and  may  stipulate  that 
the  holders  thereof  shall  receive  dividends  not  exceeding  seven  per  cent,  per 
annum;  provided,  that,  if  the  earnings  available  for  dividends  on  all  the  stock 
shall  be  at  least  seven  per  cent.,  all  the  stock  of  the  corporation  shall  participate 
equally  in  the  dividends.  Corporations  hereafter  formed  may  provide  in  the  cer- 
tificate of  incorporation  for  the  issue  and  disposal  of  preferred  stock  of  the  "  kind 
and  character"  above  provided  for,  to  an  amount  stated  in  such  certificate.  The 
holdei-s  of  the  common  stock  shall  have  the  first  privilege  of  taking  the  preferred 
stock,  in  proportion  to  their  holdings;  and  in  case  of  liquidation  of  the  corpora- 
tion the  net  assets  shall  be  distributed  to  all  stockholders  in  proportion  to  their 
stock.    Laws  1888,  ch.  34. 

Foreign  corporations.  (See  also  under  "Railroads.") —  Every  foreign  cor- 
poration (except  insurance  companies,  for  which  special  provisions  are  made) 
shall,  within  thirty  days  after  commencing  business  in  the  state,  file  with  the  sec- 
retary of  state,  and  the  county  register  of  deeds,  a  copy  of  its  charter.  R.  S.,  §  600. 
Failure  to  do  so  renders  every  agent,  officer  and  stockholder,  jointly  and  severally, 
personally  liable  on  all  contracts  made  or  to  be  performed  within  the  stata  §  601. 
The  fee  of  the  register  of  deeds  for  filing  the  charter  is  $1.  §  603.  Foreign 
building  and  loan  associations  may  do  business  in  the  state  upon  payment  of  $25. 
Laws  1890-1,  ch.  87. 

Taxation.—  (See,  also,  "  Constitutional  Provisions.")  "  Ferries,  franchises 
and  toll-bridges,"  which  are  considered  real  estate  for  purposes  of  taxation,  all 
shares  of  stock,  and  all  real  and  personal  property  of  domestic  and  foreign  corpo- 
rations, shall  be  listed  for  taxation  in  the  county  where  owned  or  situated. 
R  S.,  g  3776,  Am'd  Laws  1890-1,  ch.  36.  The  property  of  corporations,  domestic 
or  foreign,  constructing  or  owning  canals,  ditches,  flumes,  "railways,"  telegraph 
lines,  roads,  ferries  and  similar  improvements,  shall  be  assessed  to  the  corpora- 
tion. §  3787.  The  paid-in  capital  of  all  corporations  doing  business  in  the  state, 
together  with  the  accumulated  surplus,  not  including  realty  outside  the  state, 
shall  be  assessed  to  the  company  issuing  the  same,  and  the  holders  of  the  capital 
stock  shall  not  be  assessed  therefor.  Laws  1890-1,  ch.  38.  Railroad  corporations 
shall  annually  list  for  taxation  their  franchises,  roadway,  rolling-stock,  and  all 
property  belonging  to  and  used  in  the  operation  of  the  road,  except  machine 
shops,  rolling-mills  and  hotels.  All  sleeping,  dining,  palace  and  other  cars  mak- 
ing regular  trips  over  the  road,  and  not  owned  by  the  railroad  company,  shall  be 
listed  by  the  agent  in  charge  thereof,  and  taxed  like  railroad  property  to  the  cor- 
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poration  operating  them.  The  list  shall  show  the  actual  cash  value  of  the  prop- 
erty herein  enumerated,  the  length  of  the  line  within  the  state  and  the  number  of 
miles  in  each  county.  The  report  shafl  be  made  to  the  state  auditor  by  tiie  third 
of  July  annually.  The  state  board  shall  determine  the  average  value  of  the  line 
per  mile,  and  shall  not  assess  any  property  not  used  in  the  operation  of  the  road 
or  line,  nor  any  machine  shop,  rolling-mill  or  hotel,  such  property  being  assessed 
by  the  county  assessors.  The  state  board  shall  apportion  their  assessments  to  the 
counties  for  collection.  Telegraph  companies  are  assessed  by  the  meth6d  pre- 
scribed for  railroads,  as  far  as  applicable.  §  3839,  Am'd  Laws  1890-1,  ch.  99.  See, 
also,  §§  8778-3781, 
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THE  TERRITORIES  — STATUTORY  PROVISIONS   AFFECTING  CORPORA- 
TIONS. 


)  980.  Federal  statutes  relative  to  corpo- 
rations in  territories. 
981.  Arizona. 


§  983.  New  Mexica 

983.  Oklahoma. 

984.  Utah. 


§  980.  FEDERAL  STATUTES  relative  to  corporations  in  territories. 

The  territories  shall  not  grant  "  private  charters  or  special  privileges,"  but  may 
by  general  laws  permit  incorporation  for  the  purposes  for  which  corporations  are 
usually  formed,  including  the  colonization  of  land  in  connection  with  works  of 
internal  improvement  R  S.  U.  S.,  §  1889,  Am'd  Act  July  30,  1886  (ch.  818).  In 
all  cases  where  a  general  lav?  may  be  made  applicable,  no  special  law  shall  be 
passed.  Neither  a  territory  nor  any  of  its  subdivisions  shall,  by  subscriptions  or 
otherwise,  aid  any  corporation.  Act  1886,  ch.  818.  No  corporation  more  than 
twenty  per  cent  of  whose  stock  is  owned  by  foreigners  shall  hold  or  own  real 
estate  in  any  territory.  No  corporation,  other  than  those  organized  for  the  "  con- 
struction or  operation  of  railways,  canals  or  turnpikes,"  shall  hold  more  than  five 
thousand  acres  of  land  in  any  territory ;  and  the  companies  herein  excepted  sball 
hold  only  such  real  estate  as  may  be  necessary  for  the  proper  operation  of  their 
business.    Acts  1887,  ch.  340. 

§981.  ABIZONA: '  Miscellaneous  corporations.— Any  number  may  incor- 
porate for  the  transaction  of  any  lawful  business.  But  the  corporation  shall  have 
no  powers  not  possessed  by  natural  persons,  except  as  herein  provided.  R.  S. 
1887,  §  232.  Among  the  powers  of  the  corporation  shall  be  the  power  to  have  per- 
petual succession ;  "  to  render  the  shares  or  interest  of  stockholders  ti-ansferable 
and  prescribe  the  mode  of  making  such  transfers ;"  to  exempt  the  private  prop- 
erty of  members  from  liability  for  corporate  debts ;  to  possess  the  same  powere 
as  individuals  in  respect  to  acquiring  and  transferring  property.  §  233.  Before 
commencing  business,  except  that  of  their  own  organization,  they  must  adopt 
articles  of  incorporation,  which  shall  be  acknowledged  like  deeds  and  recorded 
with  the  recorder  of  the  county  where  the  principal  place  of  business  is  to  be. 
The  articles  must  state  (1)  the  names  of  the  corporators,  the  name  of  the  corpora- 
tion and  the  principal  place  of  business ;  (2)  the  general  nature  of  the  business ; 
(3)  the  amount  of  the  capital  stock  and  the  times  when  and  the  conditions  upon 
which  it  is  to  be  paid  in ;  (4)  the  period  of  duration ;  (5)  by  what  officers  the  corpo  ■ 
rate  business  is  to  be  managed,  and  the  times  at  which  they  are  to  be  elected ; 
(6)  the  highest  amount  of  indebtedness  or  liability  to  which  the  corporation  is  at 
any  time  to  siil  ject  itself;  (7)  whether  private  property  is  to  be  exempt  from  cor- 
porate debts.  Unless  so  exempted,  stockholders  are  liable  for  the  corporate  debts 
"  in  the  proportion  which  their  stock  bears  to  the  whole  capital  stock."    §  234. 

Corporations  for  the  construction  of  any  work  of  internal  improvement  shall, 
in  addition,  file  a  certified  copy  of  such  articles  with  the  territorial  secretary,  and 
the  indebtedness  of  such  corporations  shall  at  no  time  exceed  two-thirds  of  the 
capital  stock.  §  235.  A  copy  of  the  articles  of  corporations  organized  under  this 
act  shall  be  published  for  six  days  in  a  paper  of  the  county  where  the  principal 
place  of  business  is  to  be  kept    §  236.    The  corporation  may  begin  business  as 

'  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1891  are  included  in  tills  sy  nopsis- 
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soon  as  the  record  is  made  with  the  county  recorder,  and  its  acts  shall  then  be  valid 
if  the  publication  above  required  is  made,  and  a  copy  filed  with  the  territorial 
secretary,  when  necessary  (see  §  335),  V'ithin  three  months  from  the  time  of  re- 
cording with  such  county  recorder.  §  237.  Internal-improvement  corporations 
maybe  formed  for  fifty  years,  and  other  corporations  for  twenty-flve  years,  which 
terms  maybe  renewed  for  a  "period  not  greater  than  was  at  first  permfssible," 
when  approved  by  a  three-fourths  vote  at  a  special  meeting  (see  §  233).  §  238. 
Intentional  non-compliance  with  the  articles  is  punishable  by  a  fine  of  from  $100 
to  $1,000,  or  by  imprisonment  for  from  three  to  twelve  months,  or  by  both;  and 
any  party  injured  thereby  may  recover  damages.  §  240.  A  like  fine  is  imposed 
for  keeping  false  books  or  accounts.  §  241.  Transfers  shall  not  be  valid,  except 
as  ^jetween  the  parties,  until  entered  on  the  books,  which  books  shall  be  open  for 
the  inspection  of  any  stockholder,  g  242.  Non-user  for  five  successive  years  for- 
feits the  franchise,  g  243.  Nothing  herein  contained  shall  exempt  the  stockhold- 
ers from  "  individual  liability  to  the  amount  of  the  unpaid  instalment  on  stock 
owned  by  them,  or  transferred  to  them  for  the  purpose  of  defrauding  creditors ; 
and  an  execution  against  the  corporation  to  that  extent  may  be  levied  upon  the 
private  property  of  such  individual."  §  245.  For  the  purpose  of  making  repairs, 
building  or  extending  works,  or  to  meet  contingencies  and  provide  a  sinking  fund 
for  the  payment  of  debts,  the  corporation  may  establish  a  fund  and  loan  the  same, 
upon  good  security.  §  246.  Manufacturing  and  mining  companies  may  con- 
struct and  operate  railroads  or  canals  from  their  principal  works  to  any  navigable 
stream,  or  to  any  railroad.     §  250. 

For  insurance  companies,  see  §  351  et  seq. 

Pledgoi's  of  stock,  not  the  pledgees,  shall  have  the  right  to  vote  the  stook  trans- 
ferred for  security.    Laws  1889,  No.  50. 

Kailroads. — "  Any  number  of  persons,  not  less  than  five,  either  in  this  territory 
or  throughout  any  portion  of  the  states  or  territories  of  the  tTnited  States  con- 
tiguous to  this  territory,  being  subscribers  to  the  stock  of  any  contemplated  rail- 
road," may  incorporate.  After  $1,000  per  mile  of  the  road  has  been  subscribed, 
the  subscribers,  in  person  or  by  written  proxy,  may  adopt  articles  of  association 
and  elect  from  their  number  from  five  to  thirteen  directors.  §  396.  The  articles 
shall  set  forth  (1)  the  corporate  name ;  (2)  the  period  of  existence  (not  to  exceed 
fifty  yeai-s) ;  (3)  the  amount  of  capital  stock  (to  be  divided  into  shares  of  $100  each, 
and  which  shall  be  the  actual  contemplated  cost  of  construction  and  equipment, 
estimated  by  competent  engineers) ;,  (4)  the  names  and  number  of  the  directors ; 
(5)  the  termini  and  the  counties  to  be  traversed.  In  necessary  cases  the  articles 
may  be  signed  by  proxy.  §  297.  The  articles  shall  be  filed  with  the  territorial 
secretary,  g  298.  The  directors  shall  organize  within  five  days  after  receiving 
notice  of  their  election.  §  299.  The  secretary  and  treasurer  shall  give  bonds. 
The  directors  shall,  "  when  deemed  necessary,"  open  subscription  books  at  such 
times  and  places,  upon  such  terms,  and  under  such  supervision  as  they  see  fit,  due 
notice  being  given ;  but  no  subscription  except  the  original  subscription  shall  be 
binding  on  any  of  the  parties  until  approved  and  accepted  by  the  board.  §399. 
Two  of  the  directors  shall  be  residents  "at  the  time  of  their  election,"  and  all  of 
them  must  be  stockholders.  Whenever  a  majority  of  the  stock  is  held  outside  the 
territory,  the  principal  office  may  be  kept  outside  the  territory  and  the  meetings 
of  the  company  be  held  thereat ;  but  an  agent  must  be  kept  within  the  territory. 
§  300.  The  directors  shall  cause  to  be  kept  a  "Record  of  Corporate  Debts,"  which 
shall  be  open  to  inspection  of  stockholders.  §  305.  The  secretary  shall  keep  rec- 
ords of  all  proceedings,  a  "  Book  of  Stockholders  "  and  transfer  books.  Transfers 
shall  not  be  valid,  except  as  between  the  parties,  until  entered  on  the  books ;  nor 
until  at  least  twenty  per  cent,  has  been  paid  thereon,  unless  approved  by  the  di- 
rectors. Sg  306,  307.  Assessments  can  be  made  only  to  the  extent  of  ten  per  cent 
per  month,  "  unless  otherwise  stipulated  in  the  articles  of  subscription."  g  308. 
Any  such  railroad  company  may  lease  to  "  any  other  corporation  "  any  part  of  its 
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road,  or  grant  to  any  corporation  the  right  to  use  in  common  any  part  of  its  road. 
§§  308,  317.  The  corporation  may  borrow  from  time  to  time,  under  the  restric- 
tions imposed  by  a  two-thirds  vote  of  the  directoi's,  money  necessary  for  construct- 
ing or  maintaining  the  road,  and  may  issue  bonds  or  notes  therefor  in  denomina- 
tions of  not  less  than  $500,  and  at  not  more  than  ten  per  cent,  iiiterest,  and  may 
also  issue  such  bonds  or  notes  in  payment  of  debts.  §§  310,  319.  Within  thirty 
days  after  the  payment  of  the  last  instalment  of  the  capital  stock,  a  certificate  of 
such  payment  shall  be  filed  with  the  territorial  secretary.  §  311.  Such  corpora- 
tions shall  have  perpetual  succession  (see  §  297,  supra),  and  may  deal  in  necessary 
real  estate.  §  313.  The  usual  powers  are  given  respecting  the  laying  out  and  con- 
struction of  the  road,  crossing  other  railroads,  etc.  §  313.  Railroad  corporations 
shall  have  the  power  to  consolidate  with  any  number  of  domestic  or  foreign  rail- 
road corporations,  upon  the  terms  agreed  upon  by  the  respective  boards  of  direct- 
ers,  confirmed  in  writing  by  three-fourths  of  the  subscribed  stock  of  each  corpo- 
ration. Articles  of  incorporation  identical  with  those  above  specified  (§  397), 
containing  also  a  full  statement  of  the  terms  and  conditions  of  the  consolidation, 
shall  be  filed  with  the  secretary  of  the  territory.  The  new  corporation  shall  have 
all  the  property,  rights  and  franchises  enjoyed  by  tho  respective  consolidating 
companies,  and  shall  assume  all  their  contracts  and  liabilities,  and  all  the  prop- 
erty of  the  consolidated  corporation  shall  be  liable  for  any  debts  of  any  of  the  said 
corporations  existing  at  the  time  of  the  consolidation.  §  317.  The  preceding  sec- 
tion shall  not  apply  to  competing  lines  having  the  same  termini '  within  the  terri- 
tory, §  318.  Bonds  or  notes  shall  not  be  issued  in  excess  of  the  capital  stock. 
The  directors  may  confer  tho  power  to  convert  such  bonds  or  notes  into  stock. 
§  319.  Amendments  may  be  made  and  filed  like  the  original  articles,  upon  a' vote 
of  two-thirds  of  the  stockholders  or  a  vote  of  three-fourths  of  the  directors.  §  339. 
Not  more  than  six  cents  per  mile  shall  be  charged  for  transporting  passengers. 
Laws  1891,  No.  38.  There  is  a  railroad  commission  whose  duty  it  is  to  hear  all 
complaints  respecting  unreasonable  rates  or  discriminations,  and  report  their  find- 
ings to  the  governor.  Unreasonable  rates  and  unjust  discriminations  are  prohib- 
ited.   Laws  1891,  No.  89. 

Foreign  corporations. —  Any  foreign  corporation,  before  having  a  place  of 
business  in  the  territory,  shall  file  copies  of  its  articles  with  the  territorial  secre- 
tary and  the  recorder  of  the  county  where  the  principal  office  is  to  be  kept;  and 
before  doing  business  or  acquiring  property,  such  corporation  shall  also  file  in  the 
same  manner  an  appointment  of  an  agent  The  agent  shall  be  a  bona  fide  resi- 
dent of  the  county  where  the  appointment  is  filed,  and  if  the  above  provisions  are 
violated,  or  the  agent  shall  absent  himself  from  his  county  for  four  months,  all 
acts  of  the  corporation  during  such  violation  of  law  shall  be  void.  When  the  law 
is  complied  with  such  corporations  have  the  same  rights  as  domestic  companies, 
but  cannot  hold  more  than  three  hundred  and  twenty  acres  of  land,  exclusive  of 
mining  lands,  and  lands  necessary  for  mining  and  milling  or  smelting  purposes, 
"  or  for  manufacturing  or  commercial  pursuits."    §§  347-353. 

Taxation. — "  Shares  of  stock  in  a  corporation  possess  no  intrinsic  value  over 
and  above  the  actual  value  of  the  property  of  the  corpoi'ation  for  which  they  stand 
and  represent,  and  the  assessment  and  taxation  of  such  shares  and  also  of  the  cor- 
porat«  property  would  be  double  taxation.  Therefore  all  property  belonging  to 
corporations  shall  be  assessed  and  taxed,  but  no  assessment  shall  be  made  of  shares 
of  stock,  nor  shall  any  holder  thereof  be  taxed  therefor."  §  3633.  Ditches  for 
mining,  manufacturing  or  irrigation  purposes,  and  telegraph  lines,  shall  be  assessed 
the  same  as  real  estate  by  the  county  assessor  "  at  a  rate  per  mile  for  that  portion 
of  such  property  as  lies  within  his  county,  and  must  be  by  him  listed  as  a  whole 
without  separating  the  land  and  franchise  and  improvements,  either  in  the  de- 
scription or  valuation  of  the  same."  §§  3647,  3649,  Am'd  Laws  1889,  No.  31.  Rail- 
roads are  assessed  by  a  territorial  board  on  all  property,  "except  lots  and  parcels 
of  real  estate  owned  by  the  road  within  each  county  and  improvements  thereon, 
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and  other  improved  property  not  connected  with  the  operation  of  such  load  and 
located  in  any  county,  which  shall  be  taxed  in  the  county  where  situate."  The 
board  shall  assess  at  its  full  cash  value  the  franchise,  right  of  way,  road-bed,  build- 
ings, station  grounds,  telegraph  lines  and  all  equip'-nent  and  other  property  used 
exclusively  in  operating  the  road,  basing  their  valuation  on  a  detailed  report  which 
must  be  furnished  by  the  corporation.  For  failure  to  report  the  valuation  shall  be 
increased  thirty  per  cent.  The  assessment  of  the  board  is  apportioned  to  the  coun- 
ties and  taxed  at  the  same  rate  as  other  property.  §  2649.  Any  railroad  corpora- 
tion which,  within  six  months  from  the  passage  of  this  act,  files  its  intention  of 
building  a  railroad  and  begins  the  construction  of  its  road  within  six  months  from 
the  filing  of  such  intention,  shall  be  exempt  from  taxation  for  twenty  years  from 
'the  passage  of  this  act    Laws  1891,  No.  41. .  (Approved  March  16,  1891.) 

§983.  NEW  MEXICO:  1  Miscellaneous  corporations.— Three  or  more 
may  incorporate  for  mining,  manufacturing,  "  or  industrial  or  other  lawful  pur- 
suits," or  the  "  construction  or  operation  of  railroads,  wagon  roads,  irrigating 
ditches,  and  the,  colonization  and  improvement  of  land  in  connection  therewith." 
Such  corporations  shall  be  subject  to  all  the  liabilities  and  conditions  imposed  by 
this  chapter,  and  to  no  others.  Compiled  Laws  1884,  tit.  V,  ch.  I,  g§  193,  198, 
Am'd  Laws  1893,  ch.  52.  By  a  later  statute  the  above  provisions  are  extended  to 
all  corporations  which  may  be  formed  under  a  general  law,  and  they  are  emp- 
powered  to  enjoy  their  franchises,  do  business,  and  to  acquire,  mortgage  and  dis- 
pose of  "  property  "  anywhere  in  the  Union.  Laws  1889,  ch.  83.  A  certificate 
shall  be  filed  with  the  secretary  of  the  territory  stating  (1)  the  corporate  name 
and  objects ;  (2)  the  amount  of  the  capital  stock  and  the  number  of  shares ;  (3)  the 
period  of  existence  (not  to  exceed  fifty  years) ;  (4)  the  location  of  the  principal 
place  of  business ;  (5)  the  number  of  directors,  and  the  names  of  those  who  shall 
serve  for  the  first  three  months.  The  fee  of  the  secretary  of  the  territory  is  five 
dollars.  §  193.  Real  estate  necessary  for  the  corporate  business  may  be  held. 
Directors  can  only  be  removed  by  a  vote  of  two-thirds  of  the  board.  §  195.  There 
shall  be  at  least  three  directors,  and  they  shall  be  stockholders,  a  majority  of  them 
American  citizens,  and  one-third  of  them  residentsf  of  the  territory.  In  the  elec- 
tion of  directors  each  share  shall  have  one  vote,  in  person  or  by  proxy.  §  196. 
The  first  directors'  meetihg  shall  be  called  by  a  notice  signed  by  one  or  more  of 
the  directors,  and  published  ten  days  in  the  county  paper,  or  served  personally 
upon  each  director.  §  199.  The  manner  of  transferring  stock  shall  be  regulated 
by  the  by-laws,  but  no  transfer  shall  be  valid,  except  as  between  the  parties 
thereto,  until  recorded  on  the  books.  §  200.  The  directors  may  call  in  subscrip- 
tions in  such  payments  as  they  think  proper,  notice  of  any  assessment  to  be  given 
personally  or  published  once  a  week  for  four  weeks.  §  201.  For  making  divi- 
dends, except  from  surplus  profits,  or  dividing  or  reducing  the  capital  stock,  the 
directors  assenting  thereto  shall  be,  jointly  and  severally,  personally  liable  to  the 
corporation  and  creditors  thereof,  in  the  event  of  dissolution,  for  the  full  amount 
so  withdrawn.  §  304.  'They  are  likewise  liable,  in  case  of  dissolution,  for  any 
excess  of  debts  over  the  capital  stock.  §  305.  Persons  holding  stock  as  executors, 
etc.,  are  not  personally  liable  as  stockholders,  but  pledgors  of  stock  are  thus  lia- 
ble. §  306.  The  capital  may  be  increased,  or  diminished  to  an  amount  not  less 
than  the  corporate  liabilities,  upon  a  vote  of  two-thirds  of  all  the  stock,  at  a  meet- 
ing called  by  a  majority  of  the  directors.  *?§  307,  308.  A  certificate  of  the  pro- 
ceedings of  the  meeting  must  be  filed  with  the  secretary  of  state.  §  309.  Failure 
to  commence  business  within  two  years  from  the  date  of  filing  the  certificate 
forfeits  the  charter,  g  313.  No  other  corporation  shall  be  formed  for  the  same 
immediate  purpose.  §  214.  Corporations,  except  railroad  and  telegraph  com- 
panies, shall  keep  accurate  lists  of  stockholders.  Such  books  shall  be  open  to  the 
inspection  of  stockholders  and  creditors  at  the  principal  ofiice,  and  no  transfer 

•  The  acts  ot  the  legislature  down  to  and  including  the  laws  of  1S93  are  included  in  this  synopsis. 
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shall  be  valid  for  any  purpose,  except  to  render  the  person  to  whom  the  transfer 
is  made  liable  for  the  corporate  debts,  unless  entry  is  made  on  the  books  within 
sixty  days  from  the  date  of  the,  transfer.  OfHcers  who  refuse  to  make  proper 
entries  or  to  exhibit  the  books  are  guilty  of  a  misdemeanor,  and  the  company 
shall  forfeit  fifty  dollars  for  each  offense,  and  be  liable  for  all  damage  resulting 
therefrom.  §  224.  Corporations  may  be  formed,  subject  to  the  provisions  of  this 
chapter,  to  lay  out  towns,  and  to  improve  and  sell  lands  in  connection  therewith. 
§  226.  Shares  of  stock  in  any  domestic  or  foreign  corpoi'ation  may  be  sold  on 
execution,  and  transfers  after  levy  of  attachment  are  void.  §§  237,  238.  When- 
ever a  majority  of  the  stock  is  held  outside  the  territory,  the  principal  office  may 
be  kept  outside  the  territory,  and  all  directors'  and  stockholders'  meetings  may  be 
held  outside  the  territory.  But  a  principal  place  of  business  and  an  agent  shall  be 
kept  within  the  territorj'.     §  230. 

For  insurance  companies,  see  §  1450  et  seq.,  Am'd  Laws  1889,  ch.  103. 

For  building  and  loan  companies,  see  Laws  1889,  oh.  108. 

Special  provisions  apply  to  irrigation  and  land-improvement  companies.  No 
limit  is  placed  upon  the  amount  of  land  to  be  held  by  land  companies,  except  in 
the  statement  that  land  may  be  held  for  corporate  purposes.    Laws  1887,  ch.  12^ 

Railroads. —  Five  or  more  American  citizens  may  incorporate.  The  articles 
must  state  (1)  the  corporate  name  and  purpose ;  (2)  the  principal  place  of  busi- 
ness; (3)  the  term  of  existence  (not  to  exceed  fifty  years);  (4)  the  number  of 
directors  (from  five  to  eleven),  and  the  names  of  the  first  board;  (5)  the  capital 
stock  (not  to  exceed  an  estimate  of  the  necessary  amount,  made  by  competent 
engineers),  and  the  number  of  shai-es ;  (6)  the  amouilt  actually  subscribed  and  by 
whom ;  (7)  the  termini  and  intermediate  branches ;  (8)  the  estimated  length  of  the 
line  and  branches ;  (9)  that  at  least  ten  per  cent,  of  the  capital  subscribed  has  been 
paid  to  the  treasurer,  whose  name  and  residence  must  be  given.  Compiled  Laws, 
g§  3633,  3638,  3634.  At  least  $1,000  per  mile  of  the  main  line  and  branches  must 
have  been  subscribed.  §  3635.  The  articles  must  be  filed  with  the  secretary  of 
the  territory.  §3627.  By-laws  must  be  adopted  within  three  months  thereafter, 
by  a  majority  stock  vote,  or  upon  the  written  assent  of  two-thirds  of  the  stock. 
§  3630.  When  no  other  provision  is  made  in  this  act,  the  by-laws  may  provide  for 
the  time,  place  and  manner  of  calling  directors'  and  stockholders'  meetings;  the 
number  of  stockholders  constituting  a  quorum ;  the  mode  of  voting  by  proxy ; 
the  compensation  and  duties  of  officers ;  the  manner  of  election  and  tlie  tenure  of 
office  of  all  officers  other  than  directors ;  fines  for  violations  of  the  by-laws,  not 
exceeding  |100  in  any  one  case ;  and  the  mode  of  collecting  assessments.  §  3631. 
The  by-laws  must  be  open  to  public  inspection.  The  power  to  amend  or  adopt 
new  by-laws  may  be  delegated  to  the  directors  by  a  two-thirds  vote.  §  3633.  The 
number  of  directors  may  be  changed  by  a  two-thirds  stock  vote.  §  2633.  Each 
share  shall  have  one  vota  §  2635.  The  directors  must  meet  within  one  week 
after  filing  the  articles  at  the  principal  office,  and  elect  one  of  their  number  presi- 
dent. §  2636.  At  all  elections  of  directors  a  majority  vote  shall  elect.  §  2635. 
The  provisions  of  section  204,  sMpra  ("  Miscellaneous  Corporations"),  are  reaffirmed 
in  reference  to  directors.  §  2637.  Directors  may  be  removed  by  a  two-thirds  stock 
vote,  and  the  vacancies  filled  at  the  same  meeting,  g  2688.  When  there  is  no  per- 
son authorized  to  call  a  meeting,  a  justice  of  the  peace  may  do  so,  upon  the  ap- 
plication of  two  or  more  stockholders.  §  2639.  At  all  meetings  a  majority  of  the 
stock  must  be  repi-esented  in  person  or  by  proxy ;  and  no  one  who  is  not  a  stock- 
holder can  vote  at  any  meeting.  §  3640.  Officers  shall  be  jointly  and  severally 
liable  for  dannges  if  they  make  a  false  report  or  certificate,  or  a  wrong  entry. 
§  2644.  Stockholders'  and  directors'  nieetings  must  be  held  at  the  prinsipal  office. 
§  2647.  The  principal  place  of  business  may  be  changed  within  the  state,  upon 
the  written  assent  of  two-thirds  of  the  whole  capital  stock,  g  2650.  A  book  con- 
taining in  detail  a  record  of  the  condition  and  contract  liabilities  of  the  company 
shall  be  open  to  the  inspection  of  any  party  in  interest     A  book  containing  com- 
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plete  records  of  directors'  and  stockholders'  meetings  shall  be  kept ;  and  a  "  book 
<of  stockholders,"  open  to  the  inspection  of  stockholders  and  creditors.  A  transfer 
book  shall  also  be  kept  at  the  secretary's  ofBce.  §  2650.  Shares  are  personal 
property.  No  transfer  shall  be  made  on  the  books  until  all  previous  assessments 
are  paid,  and  no  transfer  shall  be  valid,  except  as  between  the  parties  thereto,  un- 
less twenty  per  cent  has  been  paid,  and  certificates  issued  therefor,  except  by  con- 
sent of  the  directors.  §  2651.  Certificates  may  be  issued  prior  to  full  payment, 
under  restrictions  imposed  by  the  by-laws.  §  3652.  The  directors  may  call  in 
subscriptions  only  to  the  amount  of  ten  per  cent,  per  month,  unless  a  greater  as- 
sessment is  necessary  to  meet  liabilities.  §  2656,  If  a  corporation  purchases  its  own 
stock,  when  sold  to  pay  assessments,  the  same  shall  be  subject  to  the  control  of  the 
stockholders  and  cannot  be  voted.  §2659.  Necessary  real  estate  may  be  held.  §2664. 
Telegraph  lines  may  be  operated  in  connection  with  the  road.  Id.  Generally  the  cor- 
poration has  the  same  rights  as  individuals  in  the  management  of  its  business.  Id. 
The  usual  privileges  respecting  materials  for  construction,  laying  out  of  the  route, 
crossing  other  roads,  etc.,  are  granted.  §  2665.  The  corporation  shall  have  power : 
(1)  To  borrow,  with  the  unanimous  consent  of  the  directors,  money  necessary  for 
constructing  and  equipping  the  road  and  telegraph  lines,  and  to  issue  bonds  or 
notes  therefor,  in  denominations  of  not  less  than  ,1500,  at  a  rate  of  intei-est  not 
exceeding  ten  (10)  per  cent  per  annum ;  also  to  issue  such  bonds  or  notes  in  pay- 
ment of  any  "debts  or  contracts  for  constructing,  equipping  or  completing  its 
railroad  and  telegraph  lines,  and  all  else  relating  thereto,"  and  may  secure  the 
same  by  a  mortgage  of  the  corporate  property  and  franchises.  The  amount  of 
such  bonds  or  notes  shall  not  exceed  the  capital  stock.  (2)  To  lease  any  part 
of  its  road  to  any  domestic  or  foreign  company  owning  a  connecting  line,  or  to 
allow  such  company  to  use  its  lines.  (3)  To  lease  any  such  railroad,  or  make  a 
contract  for  the  common  use  of  such  line  by  both  companies.  (4)  To  increase  or 
diminish  the  capital  stock,  upon  a  vote  of  two-thirds  of  all  the  stock.  (5)  To  con- 
solidate with  any  other  railroad  corporation,  domestic  or  foreign,  witli  the  assent 
of  three-fourths  of  the  stock  of  each  company,  upon  filing  new  articles  of  incorpo- 
ration, identical  with  those  specified  above,  but  containing  additional  matter  re- 
specting the  proceedings  of  consolidation.  Railroad  corporations  are  given  the 
same  rights  as  natural  persons  in  carrying  on  their  business.  §  2665.  For  con- 
demnation proceedings,  see  §§  2667,  2713.  See,  also,  §  2729.  Annual  reports  of  the 
business  done  and  of  the  condition  of  the  company  must  be  made  to  the  secretary 
of  the  territory.  §  2686.  Construction  must  be  begun  within  two  years  after 
filing  the  articles,  and  the  road  be  in  operation  in  six  years,  or  the  charter  may  be 
forfeited.  §  2688.  The  right  of  way  is  granted  over  swanlp  lands  belonging  to 
the  territoi'y.  §  2689.  Any  railroad  company  may  "  borrow  money  and  purchase 
property,  real  and  personal,  for  the  use  of  the  corporation,"  and  may  mortgage  all 
of  its  property  and  franchises.  §  2700.  Any  railroad  company  may,  by  subscrip- 
tion or  otherwise,  aid  any  other  railroad  company  to  construct  a  road  within  or 
without  the  territory,  for  the  purpose  of  forming  connections,  or  may  lease  or 
purchase  the  same ;  or  the  two  or  more  companies  may  make  any  other  arrange- 
ments for  their  common  benefit  But  in  any  case  the  agreements  must  be  ap- 
proved by  two-thirds  of  the  stock.  §  2701.  Any  company  operating  a  raih-oad 
or  bridge  wholly  or  partly  within  the  territory  may  consolidate  with  any  other 
company  or  companies  to  form  a  connected  line,  either  alone  or  by  means  of  any 
intervening  road,  bridge  or  ferry.  §  2702.  The  directors  shall  make  a  joint  agree- 
ment, which  must  be  submitted  to  the  stockholders,  at  separate  meetings,  and  be 
approved  by  two-thirds  of  all  the  stock  of  the  respective  corporations.  A  copy  of 
the  agreement  shall  be  filed  with  the  secretary  of  the  territory,  upon  which  all 
the  property,  franchises,  exemptions  and  stock  subscriptions  of  the  two  or  more 
cohipanies  shall  pass  to  the  new  company  without  further  act  But  subscribers 
to  unpaid  stock  shall  have  the  option  to  take  stock  so  subscribed  or  not  §  2706. 
The  name  may  be  changed  by  a  resolution  of  the  stockholdera    §  2708.    Passen- 
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ger  rates  shall  not  exceed  six  cents  per  mile.  The  penalty  for  a  greater  charge  is 
a  forfeiture  of  $500.  §§  2721,  2723.  One-fourth  of  the  directors  shall  be  residents 
of  the  territory,  g  2728.  All  contracts  to  restrict  or  abridge  the  powers  or  fran- 
chises of  any  railroad  company  in  respect  to  any  railroad  in  the  territory,  "  or  to 
make  anj'  railroad  connections  or  to  co-operate  with  any  corporation  or  person ' 
in  any  railroad  or  other  business,  or  to  promote  the  construction  or  operation  of 
any  railroad,  or  to  establish  any  parallel  or  competing  line  or  branch,  or  to  estab- 
lish or  promote  any  competitive  business,  or  to  deal  with  any  railroad  corporation 
or  other  corporation,  firm  or  individual,  or  to  waive  any  corporate  duty,  object  or 
franchise,  being  contrary  to  public  policy,  are  hereby  declared  null,  void  and  in- 
operative in  this  territory."  §  2730.  Discriminations  in  rates  are  forbidden. 
§  2731.  Cars  and  freight  of  other  companies  shall  be  received  and  transported  at 
the  rates  charged  for  its  own  business.  §§  C783,  2785.  Intersecting  roads  of  the 
same  gauge  shall  connect  g§  8738,  2735.  For  any  violation  of  the  above  provis- 
ions {§  2730  et  seq.)  the  corporation  shall  forfeit  $500,  and  be  liable  to  treble  dam- 
ages.   §  2738.    There  may  be  conditional  sales  of  rolling  stock.    §  2739. 

roreign  corporations. —  Railroad  and  telegraph  corporations  found  in  con- 
tiguous states  may  extend  their  lines  into  New  Mexico  with  all  the  rights  of  do- 
mestic companies,  upon  filing  copies  of  their  articles  with  the  secretary  of  state 
and  the  probate  clerk  of  the  county  where  the  principal  oflSce  is  kept.  Compiled 
Lav/s,  §§  315,  216.  The  same  provisions  are  enacted  i-especting  any  foreign  corpo- 
ration of  the  United  States,  with  the  recorder  of  deeds  substituted  for  the  pro- 
bate clerk,  and  a  further  requirement  that  a  certificate  of  the  principal  place  of 
business  shall  be  filed  with  the  articles.  No  foreign  corporation  can  have  any 
greater  powers  or  rights,  respecting  real  estate,  or  otherwise,  than  domestic  com- 
panies, nor  be  permitted  to  mortgage,  or  otherwise  incumber,  its  real  or  personal 
property  in  the  territory  to  the  injury  or  exclusion  of  any  citizen  or  corporation 
who  may  be  its  creditors ;  and  no  mortgage  of  any  such  corporation,  excej)t  rail- 
road and  telegraph  companies,  given  to  recover  a  debt  created  in  any  other  state, 
shall  take  effect  against  any  citizen  or  corporation  of  New  Mexico  until  all  its 
liabilities  due  to  "  any  person  or  corporation  "  in  the  territory  at  the  time  of  re- 
cording the  mortgage  have  been  satisfied.  §  218.  Failure  to  comply  with  the 
provisions  of  the  preceding  section  shall  render  every  ofiicer,  agent  and  stock- 
holder of  the  coi-poration  "  jointly,  severally  and  personally  liable  on  any  and  all 
contracts  of  such  company  made  within  this  territory  during  the  time  that  such 
company  is  so  in  default."  §  219.  For  filing  the  several  certificates  and  char- 
ters, the  secretary  of  state  shall  receive  the  fees  allowed  for  filing  articles  of  the 
incorporation  of  domestic  companies.    g§  317, 220. 

Taxation. —  Corporate  property  shall  be  assessed  in  the  county  where  situated.^ 
The  corporation  shall  pay  the  tax,  and  may  charge  the  same  to  the  stockholders. 
Stockholders  are  not  assessed  individually  for  their  shares  when  the  entire  capital 
or  property  of  the  corporation  is  assessed.  Compiled  Laws,  §  2815.  Shares  of 
stock  shall  be  assessed  at  their  cash  value.  §  2818.  Irrigation  ditches,  canals  and 
reservoirs  shall  be  exempt  from  taxation  for  six  years  from  the  time  of  commenc-* 
ing  their  construction.  Laws  1893,  ch.  32,  Am'd  Laws  1891,  ch.  95.  Mines  and 
mining  claims  (but  not  the  net  product  or  improvements)  shall  be  exempt  for  ten 
years  from  the  date  of  the  location  thereof.  All  railroad  property  is  exempt  for 
six  years  after  the  completion  of  the  road  and  branches,  it  being  the  intent  of  this 
law  that  the  road  be  considered  completed,  "as  to  any  operating  division  thereof," 
when  offered  for  public  business.  This  provision  applies  only  to  roads  of  which 
some  portion  shall  be  opened  for  traffic  within  three  years  from  tlie  date  of  this 
act.  Laws  1891,  ch.  95,  Am'd  Laws  1893,  ch.  31.  "  The  exemption  laws  heretofore 
and  now  in  force  in  this  territory  are  hereby  repealed."  Laws  1891,  ch.  25,  §  31. 
All  owners  of  sleeping,  palace  or  drawing-room  cars,  except  railroad  companies 
operating  railroads  in  the  territory,  shall  make  annual  statements  to  the  terri- 
torial auditor  of  the  number  of  cars  run  and  miles  operated  in  each  county,  and 
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of  the  gross  annual  receipts  within  the  territory.  A  tax  of  two  and  a  half  per 
cent  of  such  gross  receipts  shall  be  paid,  said  tax  to  be  equally  divided  between 
the  state  and  the  counties.  For  collecting  fares  without  paying  the  tax,  a  fine  of 
$100  for  each  offense  is  imposed.  Laws  1893,  ch.  48.  Express  companies  shall  pay 
two  per  cent,  of  their  gross  receipts  in  the  state,  after  deducting  the  amounts  paid 
for  transportation  to  railroad  or  other  companies  in  the  state.  But  this  act  shall 
not  release  their  tangible  property  from  taxation.  Half  the  road  tax  is  paid  to 
the  counties.  Laws  1891,  ch.  82.  Rates  shall  not  be  reduced  so  as  to  affect  any 
railroad  company  until  the  surplus  earnings  of  its  roads  and  telegraph  lines  shall 
exceed  ten  per  cent,  upon  the  total  cost  of  construction*  and  equipment.  Com- 
piled Laws,  §  2691. 

§  983.  OKLAHOMA:  i  Organic  act.— All  property  subject  to  taxation  shall 
be  taxed  according  to  its  value.  §  6.  The  legislature  shall  not  authorize  the  issu- 
ance of  any  bond  or  other  evidence  of  debt  by  the  territory  or  any  county  or 
other  mimicipality  for  the  construction  of  any  railroad,    g  7. 

Miscellaneous  corporations.— Three  or  more  may  form  a  corporation  for 
profit,  except  that  insurance  companies  are  to  be  formed  by  seven  or  more  per- 
sons. Statutes  of  1893,  ch.  17,  art.  I,  §  12.  One-third  of  the  corporators  and  one- 
third  of  the  officers  must  be  residents.  §g  9, 16.  Articles  must  be  prepared  stating 
(1  and  2)  the  corporate  name  and  purpose ;  (3)  the  principal  place  of  business ;  (4)  the 
term  of  existence ;  (5)  tjhe  number  of  directors  and  the  names  of  the  first  board ; 
(6)  the  amount  of  the  capital  stock  and  the  number  of  shares.  The  articles  of 
railroad  or  wagon-road  companies  shall  also  state  (1)  the  kind  of  road  intended ; 
(3)  the  termini  and  intermediate  branches ;  (3)  the  counties  to  be  traversed :  (4)  the 
estimated  length  and  cost  of  the  road.  g§  14,  15.  The  articles  must  be  filed  with 
the  territorial  secretary.  §17.  "A  subscription  to  the  sjtock  of  a  corporation  i 
about  to  be  formed  is  to  be  held  for  the  benefit  of  the  corporation  when  it  is 
formed,  and  may  be  enforced  by  it"  Art.  II,  §  1.  The  directors  must  open  books 
and  secure  subscriptions  to  the  full  amount  of  the  fixed  capital.  §  2.  The  by- 
laws may  provide  for  issuing  certificates  prior  to  the  full  payment  of  subsci'ip- 
tions.  §  4.  Unless  otherwise  provided,  a  corporation  may  purchase,  hold  and 
transfer  its  own  stock,  "from  surplus  profits,  ...  or  by  the  unanimous 
consent  in  writing  of  the  stockholders,"  in  such  manner  and  for  such  considera- 
tion as  the  stockholders  may  unanimously  determine.  §  6.  Necessary  real  estate 
may  be  held.  Art.  Ill,  §  1.  By-laws  must  be  adopted  within  a  month  after  filing 
the  articles,  by  a  majority  of  all  the  stock.  §  2.  A  "book  of  by-laws"  must  be 
kept  open  for  public  inspection.  The  power  to  make  new  by-laws  may  be  dele- 
gated to  the  directors.  §  4.  Each  share  has  one  vote.  §  7.  There  shall  be  from 
three  to  eleven  directors,  who  must  be  stockholders.  §  8.  The  directors  must 
elect  one  of  their  number  president.  §  9.  For  making  fraudulent  dividends,  or 
dividing  the  capital  stock,  or  creating  debts  beyond  the  subscribed  stock,  the 
directors  assenting  thereto  are  individually,  jointly  and  severally  liable  to  creditors, 
after  dissolution  of  the  corporation,  to  the  extent  of  such  withdrawal  of  capital 
or  excess  of  Qebts.  §  10.  For  false  representations,  officers  are  personally  liable 
for  damages  resulting  therefrom,  g  11.  Directors  can  be  removed  by  a  two- 
thirds  stock  vote.  §  13.  Only  stockholders  can  vote  a  proxy.  §  13.  Each  stock- 
holder is  individually  and  personally  liable  for  the  debts  of  the  corporation  to  the 
extent  of  the  amount  uiipaid  on  his  stock.  §  15.  The  capital  stock  may  be  in- 
creased, or  diminished  to  an  amount  not  less  than  the  corporate  debts,  or  the  esti- 
mated cost  of  proposed  works,  upon  a  two-thirds  stock  vote,  or  upon  the  written 
assent  of  three-fourths  of  the  stock.  §  18.  Records  of  all  corporate  acts  must  be 
open  to  the  inspection  of  interested  parties;  also  a  stock  and  transfer  book. 
Art.  IV,  §  1.  For  dissolution,  see  art.  V.  After  one-fourth  of  the  capital  stock 
has  been  subscribed,  the  directors  may  levy  assessments,  not  exceeding  ten  per 

I  The  acts  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis, 
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oent  of  the  amount  fixed  in  the  articles.  But  if  not  all  the  capital  has  been  paid 
up,  the  assessment  may,  if  necessary  to  meet  liabilities,  be  for  the  whole  amount 
unpaid.  The  assessments  shall  not  exceed  ten  per  cent  per  month  unless  other- 
wise provided  in  the  articles.  §  3.  The  franchise  and  privileges  of  any  corpora- 
tion authorized  to  receive  tolls  may  be  sold  on  execution,  but  without  any  exemp- 
tion. Art  VII,  §  1.  The  purchaser  succeeds  at  once  to  all  the  rights  of  the  delin- 
quent corpoi'ation.  §  3.  The  franchise  may  be  redeemed  within  one  year.  §  .5. 
A  committee  of  the  legislature  may  at  any  time  examine  all  books  ahd  papers  of 
the  corporation.    Art  VIII,  §  1. 

Corporations  for  mining,  manufacturing  and  other  industrial  pursuits  may  be 
formed  as  provided  in  this  article.  The  period  of  existence  shall  not  exceed 
"twenty  years.  The  articles  must  clearly  specify  the  purposes  of  the  incorporation, 
and  the  funds  must  not  be  appropriated  to  any  other  purpose,  nor  money  be 
loaned  to  stockholders ;  and  the  oflScers  who  assent  to  such  appropriation  or  loan 
shall  be  jointly  and  severally  liable  to  the  extent  thereof  for  all  corporate  debts 
contracted  before  the  i-epayment  of  such  funds.  Art  XII,  g§  1,  3.  Records  of 
the  corporate  business  shall  be  kept  for  the  inspection  of  stockholdei's,  to  whom 
a  statement  of  accounts  shall  be  rendered  annually.  §  3.  The  stockholders  shall 
be  jointly  and  severally  liable,  as  individuals,  for  all  debts  due  to  mechanics, 
workmen  and  laborers  employed  by  the  corporation,  after  an  execution  against 
the  corporation  has  been  returned  unsatisfied ;  provided,  that  an  action  is  com- 
menced within  four  months.  §  4.  Full  reports  of  the  condition  of  the  company 
shall  be  published  annually  in  the  nearest  newspaper.  §  5.  The  owners  of  twenty 
per  cent,  of  the  stock  may  demand  from  the  treasurer',  once  in  six  months,  a 
statement  of  the  assets  and  liabilities.  For  refusing  to  fender  such  statement 
within  twenty  days  the  treasurer  shall  forfeit  to  the  applicants  fifty  dollars,  and 
ten  dollars  for  each  day's  delay.  §  6.  A  place  of  business  may  be  kept  outside 
the  territory,  and  directors'  or  stockholders'  meetings  held  thereat,  but  the  main 
office  for  the  transaction  of  business  shall  be  kept  within  the  territory.  §  7.  The 
directors  assenting  to  any  violation  of  this  "chapter"  which  renders  the  corpora- 
tion insolvent  shall  be  jointly  and  severally  liable  for  all  debts  contracted  after 
such  violation,  g  8.  Ditch,  fiume  or  tunnel  companies  may  condemn  land  for  a 
right  of  way.  §§  9-15.  Every  corporation  formed  under  the  provisions  of  this 
article  shall  commence  the  construction  of  its  works  or  the  transaction  of  its 
business  within  ninety  days  from  the  issue  of  its  certificate,  and  complete  its 
works  within  two  years  from  the  time  of  commencement  Any  corporation  fail- 
ing to  comply  with  the  provisions  of  this  section  shall  forfeit  "  all  right  to  the 
route  so  claimed,"  and  the  same  may  be  claimed  by  another  corporation.  Build- 
ing and  loan  associations  are  specially  provided  for.    Art  XVII. 

For  insurance  companies,  see  ch.  44. 

Hailroads. —  (Some  of  the  following  provisions  apparently  conflict  with  those 
given  above,  since  the  provisions  under  "  Miscellaneous  Corporations "  seem  to 
apply  to  railroads.)  Five  or  more  may  incorporate.  The  articles  must  set  forth 
(1)  the  corporate  name;  (3)  the  termini;  (3)  the  estimated  length  of  the  road  and 
the  name  of  each  county  to  be  traversed ;  (4)  the  amount  of  the  capital  stock,  and 
the  number  of  shares,  stating  the  amount  of  common  and  preferred  stock ;  (5)  the 
names  and  residences  of  the  first  board  of  directors,  of  which  there  shall  be  from 
five  to  thirteen.  Art  IX,  §  1.  The  filing  of  the  articles  with  the  secretary  of  the 
territory  completes  the  incorporation.  Id.  The  directors  may  open  subscription 
books.  They  shall  be  elected  at  such  time  and  for  such  terms  as  the  by-laws  pre- 
scribe. They  must  be  stockholders.  §§  2,  3.  The  directors  may  exercise  their 
discretion  in  making  assessments.  §  5.  No  stock  shall  be  transferable  until  all 
previous  calls  thereon  are  paid.  §  6.  The  capital  stock  may  be  increased  upon  a 
two-thirds  stock  vote  in  favor  thereof.  §  7.  The  corporation  shall  have  perpetual 
succession.  §  9.  Voluntary  grants  of  real  estate  may  be  taken,  but  must  be  held 
for  the  purposes  of  the  grant  only.     All  necessary  real  estate  may  be  acquired  by 
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purchase,  and  be  sold  when  not  needed.  Id.  The  corporation,  or  the  boari  of 
directors,  has  full  discretion  as  to  borrowing  money  and  mortgaging  all  the  prop- 
erty and  franchises,  owned  or  to  be  acquired,  to  secure  any  evidences  of  debt 
§  10.  The  purchasers  of  a  railroad  at  a  judicial  sale,  or  such  corporation  as  they 
shall  organize,  shall  have  the  same  privileges  as  the  original  corporation ;  and 
when  the  purchaser  or  purchasers  own  a  majority  of  the  evidences  of  debt,  and 
include  the  owners  of  a  majority  of  the  stock,  they  shall  enjoy  any  immunity 
granted  to  the  original  company.  Id.  Conditional  sales  of  rolling  stock  shall  be 
in  writing  and  the  term  of  a  lease  thereof  shall  not  exceed  ten  years.  §§  11,  13. 
Branches  may  be  built- to  any  extent  §  13.  Any  railroad  company  may  consoli- 
date with  any  domestic  or  foreign  railroad  corporation,  for  the  purpose  of  making 
a  connected  line,  upon  such  terms  as  may  be  agreed  upon.  Articles  stating  the 
terms  of  consolidation  must  be  approved  by  a  majority  of  the  stock  of  each  cor- 
poration. Any  corporation  whose  line  is  wholly  or  partly  in  the  territory  may 
lease  or  purchase  any  part  of  any  other  railroad,  which  will  form  with  its  road  a 
continuous  line.  The  capital  stock  of  the  consolidated  company  shall  not  exceed 
the  combined  capital  of  the  consolidating  corporations,  and  no  bonds  or  other  evi- 
dences of  debt  shall  be  issued  in  connection  with  such  consolidation.  §  15.  All 
property,  real  or  personal,  acquired  subsequently  to  the  execution  of  any  trust 
deed  or  mortgage  shall  be  subject  to  the  lien  thereof  to  the  same  extent  as  the 
property  described  therein.  §  19.  The  directors  may  annually  or  oftener  set 
apart  for  a  sinking  fund  an  amount  not  exceeding  fifty  per  cent  of  the  net  earn- 
ings. §  21.  No  railroad  corporation  may  plead  usury  against  any  holder  of  its  . 
obligations.  §  23.  The  stockholders  may  classify  the  directors  into  three  classes, 
each  class  to  be  elected  annually  for  three  years.  §  23.  The  officers  shall  an- 
nually make  a  report  to  the  stockholders.  §  24.  The  right  of  eminent  domain 
may  be  exercised  by  any  domestic  company,  or  any  foreign  company  which  ex- 
tends its  line  into  the  state.  §§  35-31.  Public  lands  may  be  taken.  §  33.  (See 
Acts  of  Congress,  March  3,  1875.)  The  streets  or  any  public  way  or  ground  of  a 
municipality  may  be  condemned,  if  an  agreement  cannot  be  made  with  the  mu- 
nicipal authorities.    §  34. 

Foreign,  corporations. — Foreign  corporations  shall  not  do  business  in  the 
territory,  nor  acquire  or  hold  any  property  in  the  territory,  before  they  have  filed 
with  the  secretary  of  the  territory  a  copy  of  their  articles ;  nor  until  an  agent  is 
appointed,  and  a  copy  of  his  appointment  or  commission  filed  with  the  secretary 
of  the  territory  and  the  county  register  of  deeds.    Art  XXI. 

Taxation. —  The  stock  of  any  corporation  doing  business  in  the  territory  is 
taxed.  Ch.  70,  art  I,  §  3.  Depreciated  shares  shall  be  listed  to  the  holders  at 
their  current  value.  §g  1,  17.  Railroad  companies  must  make  full  reports,  and 
shall  be  taxed  as  follows :  The  railroad  track  (i.  e.,  right  of  way  and  superstruct- 
ures), and  all  buildings  belonging  to  the  road,  are  assessed  as  realty  by  the  local 
assessors  along  the  route,  the  "  railroad  track  "  being  assessed  at  a  fair  value  per 
mile.  All  the  property  shall  be  assessed  at  its  actual  cash  value.  The  assessments 
are  subject  to  review  by  the  board  of  equalization.  All  movable  property  is  de- 
nominated "rolling  stock,"  and  is  personalty.  A  schedule  of  the  rolling  stock 
must  be  returned  by  the  company,  and  such  property  is  taxed  locally  according 
to  the  number  of  miles  of  the  road  in  each  taxing  district  Art  III.  Telephone 
and  telegraph  companies  shall  make  annual  returns  to  the  territorial  auditor  and 
the  county  clerk,  and  their  property  shall  be  assessed  at  its  fair  and  proper  value. 
Art  IV.  The  fee  of  the  secretary  of  the  territory  for  filing  articles  of  incorpora- 
tion is  $5,  and  for  issuing  a  certificate  of  incorporation  $3.    Ch.  36,  art  II. 

§984.  UTAH.'  —  Five  or  more,  one-third  of  them  residents  of  the  territory,  may 
incorporate  for  "  any  mining,  manufacturing,  commercial  or  other  industrial  pur- 
suit or  for  conducting  the  business  of  loan,  trust  or  guaranty  associations,  and 

<  The  actis  of  the  legislature  down  to  and  including  the  laws  of  1893  are  included  in  this  synopsis. 
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for  the  consti'uction  or  operation  of  wagon  roads,  iiTigating  ditches  or  the  col- 
onization and  improvement  of  lands."  They  sliall  sign  an  agreement  stating 
(1)  the  principal  place  of  business ;  (3)  the  corporate  name ;  (3)  their  own  names 
and  residences;  (4)  the  time  of  duration  (not  less  than  three  nor  more  than  fifty 
years) ;  (5)  the  nature  of  the  proposed  business ;  (6)  the  amount  of  stock,  amount 
of  each  share  and  the  limit  agreed  upon;  (7)  the  number  and  kind  of  oiScers, 
their  qualifications,  term  of  office  and  the  manner  of  their  election ;  (8)  how  many 
of  the  board  shall  form  a  quorum ;  (9)  whether  the  private  property  of  the  stock- 
holders shall  be  liable  for  the  corporate  obligations  or  not;  and  other  things 
deemed  proper ;  provided,  that,  in  case  of  land  companies,  no  actual  subscription 
shall  be  necessary,  where  the  capital  stock  consists  of  the  aggregate  valuation  of 
the  property  for  the  management  of  which  the  company  is  formed,  but  each 
owner  of  such  property  shall  be  deemed  to  have  subscribed  the  cash  value 
thereof ;  provided,  also,  that  this  section  shall  not  be  construed  to  prevent  the 
stockholders  of  any  corporation  from  regulating  the  mode  of  subscriptions  and 
of  calling  in  the  same ;  and  provided  flirther,  that  where  subscriptions  are  not 
paid  in  money  the  fact  shall  be  stated.  The  agreement  must  be  acknowledged 
before  the  probate  judge,  but  not  imtil  ten  per  cent  of  the  stock  subscribed  by 
each  shareholder  has  been  paid  in.  Compiled  Laws  of  1888,  §§  2267,  3268,  Am'd 
Laws  1890,  ch.  45.  The  agreement  shall,  within  ten  days  from  its  execution,  be 
filed  with  the  probate  clerk  of  the  county  where  the  principal  office  will  he. 
§  3369.  Officers  must  give  bonds,  g  2370.  Upon  filing  with  the  secretary  of  the 
territory  a  certificate  of  the  probate  clerk  that  the  above  provisions  (including 
the  filing  of  bonds)  have  been  complied  with,  the  secretary  of  the  territory  shall 
issue  a  certificate  of  incorporation.  §  2371.  Only  real  estate  necessary  for  the 
corporate  business  may  be  bought  and  sold.  Directors  shall  be  stockholders,  and 
one-third  of  them  residents.  A  quorum  shall  not  be  less  than  one-fourth  the 
whole  number  of  directors.  (See  §g  2267-68.)  §  3373,  Am'd  Laws  1890,  ch.  45.  The 
capital  stock  may  be  increased  to  not  more  than  $20,000,000,  or  diminished  to  not 
less  than  twenty-five  per  cent  more  than  the  corporate  indebtedness.  There  shall 
always  be  from  three  to  twenty-five  director!?,  and  their  number  and  the  corpo- 
rate name  may  be  changed^  But  no  change  above  specified  shall  be  made  with- 
out a  two-thirds  stock  vote  in  favor  thereof.'  §  3273,  Am'd  Laws  1890,  ch.  45. 
Subscriptions  shall  be  collected  in  the  manner,  and  iu  such  instalments,  as  the 
agreement  or  by-laws  provide.  §  2376.  Stock  is  personal  property,  and  transfex-- 
able  as  provided  in  the  by-law.s.  g  2280.  False  entries  in  any  book  or  record 
shall  be  punished  as  forgeries,  and  misappropriations  by  officers  of  the  corporate 
funds  shall  be  deemed  embezzlement  g  2283.  Transcripts  of  records  shall  be 
furnished  to  interested  parties.  §  2283.  Non-user  for  two  years  forfeits  the  fran- 
chise. §  2384.  Each  share  has  one  vote,  in  person  or  by  proxy.  §  3285.  The 
joint  corporate  property  and  the  unpaid  stock  shall  be  liable  for  the  corporate 
debts  —  also  the  private  property  of  stockholders,  if  the  articles  so  provide.  §  2286. 
The  incorporation  and  operation  of  telegraph  companies  are  specially  provided  for. 
§  2294  et  seq.  Also  telephone  companies,  §  2428  et  seq.;  and  insurance  compa- 
nies, §§  2394-2402  and  g  2461  et  seq.  Special  provisions  apply  to  irrigation  com- 
panies,   g  2403  et  seq. 

Railroads. —  Seven  or  more,  being  subscribers  to  the  capital  stock,  two-thirds 
of  them  residents,  may  incorporate,  g  2315,  Am'd  Laws  1892,  ch.  8.  The  articles 
shall  set  forth  (1)  the  corporate  name  and  period  of  existence  (not  to  exceed  fifty 
years);  (2)  the  amount  of  the  capital  stock,  which  shall  be  divided  into  shares  of 
not  more  than  $100  each ;  (3)  the  contemplated  cost  of  construction,  eptimated  by 
competent  engineers;  (4)  the  number  and  names  of  the  first  board  of  directors ; 
(5)  the  termini  and  the  counties  to  be  traversed,  g  2317.  Such  articles  of  assotia- 
tion  shall  not  be  adopted  by  the  subscribers  until  $1,000  per  mile  of  the  proposed 
road  has  been  subscribed,  and  ten  per  cent,  thereof  paid  in  in  cash  to  a  treasurer, 
appointed  by  the  subscribers  from  their  number;  nor  until  from  five  to  thirteen 
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I 
of  the  subscribers  shall  have  been  chosen  directors.  §  3316.  The  subscribers  may 
sign  the  articles  by  proxy.  §  2318.  The  articles  must  be  filed  witli  the  territorial 
auditor,  and  a  certified  copy  from  the  auditor  must  be  filed  with  the  secretary  of 
the  territory.  §  2319,  Am'd  Laws  1892,  ch.  8.  The  directors  named  shall  meet 
within  twenty  days  after  receiving  notice  of  their  election,  and  shall  elect  a  presi- 
dent from  their  number,  and  a  secretary  and  treasurer  from  the  stockholders. 
The  secretary  and  treasurer  shall  give  bonds.  §  2820,  Am'd  Laws  1890,  ch.  6. 
The  directors  shall  open  books  of  subscription  "  when  deemed  necessary,"  under 
such  supervision  and  at  such  times  and  places  as  they  may  direct ;  but  no  sub- 
scription of  stock  shall  be  binding  on  the  parties  until  approved  by  a  resolution  of 
the  board.  §  2321.  The  annual  election  shall  be  held'in  some  county  traversed, 
or  in  Salt  Lake  City.  Every  share  has  one  vote,  in  person  or  by  proxy.  §  2322, 
Am'd  Laws  1892,  ch.  8.  The  directors,  or  one-third  of  the  stock,  may  call  special 
meetings.  By  a  majority  vote  of  the  whole  stock,  two-thirds  of  the  stock  being 
represented,  the  route  or  termini  may  be  changed,  the  capital  stock  increased  or 
diminished,  the  number  of  directors  changed,  or  other  amendments  be  made. 
§  2323,  Am'd  Laws  1892,  ch.  8.  The  directors  have  full  pow%i-  to  make  by-laws,  if 
not  disapproved  by  the  stockholders.  §  2326.  A  "book  of  corporate  debts"  shall 
be  kept  open  to  the  inspection  of  stockholders.  §2327.  "  Stockholders' books  " 
shall  be  open  for  the  inspection  of  creditors  and  stockholders.  §  2328.  A  trans- 
fer book  shall  also  be  kept,  "  and  no  transfer  of  stock  of  such  company  shall  be 
valid  until  it  shall  have  been  entered  therein."  Id.  Subscriptions  may  be  called 
in  by  the  directors  "in  equal  instalments "  of  not  more  than  ten  percent  per 
month,  unless  otherwise  stipulated  in  the  subscription.  §  2330.  Within  thirty 
days  after  the  payment  of  the  last  instalment,  a  certificate  of  such  payment 
shall  be  filed  with  the  auditor.  §  2332.  The  company  may  purchase,  or  re- 
ceive by  donation,  any  necessary  real  estate.  Ground  belonging  to  another 
company  may  be  condemned  to  form  connections  with  such  company's  road. 
Branches  may  be  built  five  miles  in  each  direction.  §  2333,  Am'd  Laws  1892, 
ch.  8.  Condemnation  proceedings  ai-e  conducted  under  the  direction  ot  commis- 
sioners appointed  by  the  court  §  2335  et  seq.  It,  within  two  years  from  the 
filing  of  the  articles,  five  per  cent,  of  the  capital  has  nof  been  expended  in  con- 
structing the  road,  and  the  road  is  not  in  operation  within  ten  yeai's,  the  act  of 
incorporation  shall  be  void  as  to  all  the  line  not  then  completed.  §  2358,  Am'd 
Laws  1892,  ch.  53.  Any  domestic  company  may  consolidate  with  any  domestic 
or  foreign  company  not  operating  a  competing  line.  §  2360,  Am'd  Laws  1890, 
ch.  33.  The  "  presidents  or  secretaries"  of  the  several  companies  may  make  an 
agreement  specif3"ing  the  terms  and  conditions  of  the  consolidation,  the  num- 
ber and  names  of  the  new  directors  and  officers,  the  number  of  shares  of 
capital  stock,  and  the  manner  of  converting  the  stock  of  the  several  companies 
into  that  of  tlie  new  corpoi-ation ;  the  principal  place  of  business  in  each  state 
traversed;  and  other  proper  details.  The  agreement  shall  be  ratified  or  author- 
ized by  each  board  of  directors,  and  be  adopted  by  a  two-thirds  stock  vote  of  all 
the  stockholders  of  the  several  corporations,  at  a  meeting  called  by  personal  no- 
tices to  the  stockholders ;  providecl,  that  if  the  laws  of  another  state  are  incon- 
sistent herewith  the  laws  of  such  state  may  be  followed  by  any  corporation  dom- 
iciled therein,  g  2361,  Am'd  Laws  1893,  ch.  8.  The  rights  and  liabilities  of  the 
several  corporations  attach  to  the  new  company,  and  all  the  corporate  property, 
"  and  all  debts  due  on  whatever  account,  as  well  as  of  stock,  subscriptions  and 
other  things  in  action  belonging  to  eacli  of  such  corporations,"  shall  be  trans- 
ferred to  the  new  company  without  further  act.  §§  2362,  2863.  The  new  com- 
pany shall  keep  an  oflSce  in  the  territory.  §  2364.  Any  domestic  company  may 
lease  any  road  in  or  out  of  the  territory,  or  lease  its  road  to  any  domestic  or  for- 
eign company,  upon  such  terms  as  may  be  agreed  upon.  §  2367.  Any  company 
organized  in  the  territory  may  issue  bonds  for  such  sums,  payable  at  such  times 
and  places,  and  drawing  such  interest,  iis  may  be  deemed  proper ;  and  may  niort- 
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gage  any  or  all  the  corporate  property,  franchises,  incomes  and  profits  acquired. 
Or  to  be  acquired,  to  secure  the  payment  of  such  bonds ;  "  and  if  such  bonds  are 
sold  below  their  par  value,  they  shall  be  binding  and  valid,  according  to  their 
terms."  §§  2368,  2370.  A  purchaser  at  a  sale  under  such  mortgage  or  trust  deed 
shall  "  have  all  the  rights  of  a  purchaser  at  an  execution  sale."  '§  2369.  Railroad 
corporations  may  be  formed  to  purchase  any  railroad  property  situated  in  the 
territory,  which  is  to  be  sold  under  foreclosure,  or  at  a  private  sale.    §  3373. 

Foreign  corporations. —  Such  corporations  shall,  within  sixty  days  after  com- 
mencing business  in  the  territory,  file  with  the  territorial  auditor  and  the  probate 
judge  of  the  county  wherein  their  principal  office  is  situated  certified  copies  of 
their  articles  and  by-lawS,  and  designate  an  agent  upon  whom  process  may  be 
served.  Any  corporation  failing  to  comply  with  these  provisions  shall  be  de- 
prived of  all  right  to  plead  any  statute  of  limitation  in  the  territory.    §  2293. 

Taxation. —  Shares  of  stock  are  exempt  when  the  corporate  property  is  tax- 
able. §  2009.  Shares  of  stock  iu  corporations,  except  national  banks,  when  tax- 
able, shall  be  assessed  and  taxed  in  the  county  where  the  shareholder  resides. 
§  2011.  The  property,  real  and  personal,  of  corporations  shall  be  assessed  and 
the  tax  collected  to  the  same  extent  as  if  the  property  were  owned  by  individu- 
als, §  2014  The  corporation  is  taxed  as  to  its  intangible  property  in  the  county 
where  the  principal  place  of  business  is  located.  §  2011.  The  territorial  board  of 
equalization  shall  assess  and  value  all  "  railroad,  railway,  depot,  telegraph  and 
telephone  companies,"  and  their  assessment  shall  be  final  for  county  and  terri- 
torial taxation.  Every  such  company  shall,  by  May  first  in  each  year,  furnish  a 
sworn  statement  of  all  the  property  owned  in  the  territory,  including  a  statement 
of  mileage  in  each  county.  Objections  to  valuation  shall  be  heard  and  decided 
by  the  board.  The  valuation  shall  be  apportioned  to  the  several  counties  in  which 
the  property  is  situated,  and  be  taxed  like  other  property  in  the  respective  coun- 
Hes.    Laws  1892,  ch,  2a 
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CHAPTER  LVIII. 

THE  FEDERAL  GOVERNMENT  —  CONSTITUTIONAL  AND  STATUTORY 
PROVISIONS  AFFECTING  CORPORATION& 


§  985.  No  state  shall  pass  a  law  "im- 
pairing the  obligation  of  con- 
tracts." 

986.  Congress  shall  have  power  "to 

regulate  commerce  with  for- 
eign nations  and  among  the 
several  states." 

987.  "  The  citizens  of  each  state  shall 

be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the 
several  states." 

988.  Jurisdiction  of  the  United  States 

courts  in  cases  affecting  cor- 
porations. 


989.  No  person  shall  "  be  deprived  of 

life,  liberty  or  property  withoul 
due  procsfs  of  law;  nor  shaU 
private  property  be  taken  for 
public  use  without  just  con»- 
pensation." 

990.  No  state  shall  "  deprive  any  pe»^ 

son  of  life,  liberty  or  property 
without  due  process  of  law^ 
nor  deny  to  any  person  within 
its  jurisdiction  the  equal  pro^ 
tection  of  the  laws." 

991.  Corporations     created     by    the 

United  States. 
993.  National  banks. 
993.  The  Interstate  Commerce  Act 


§  985.  Wo  state  shall  pass  a  law  "  impairing  the  obligation  of  con- 
tracts." Art  I,  §  9.  This  provision  has  given  rise  to  a  large  nuijiber  of  decis- 
ions both  in  the  state  and  federal  courts.  Great  difficulty  has  been  found  in 
fixing  the  limit  where  the  legislative  power  of  the  state  ends  and  where  the  ap- 
plication of  the  above  provision  begins.  Formerly  the  federal  courts  favored  a 
restriction  of  the  legislative  power  of  the  states  and  an  expansion  of  this  constitu- 
tional provision  of  the  United  States.  But  of  late  years  the  contrary  tendency 
has  prevailed  and  has  led  to  the  decisions  in  the  "  Granger  Cases."  The  growth, 
application  and  extent  of  this  constitutional  provision  may  be  seen  from  the  fol- 
lowing decisions,  which  are  given  in  chronological  order : 

A  college  charter  granted  by  the  king  previous  to  the  American  independence 
is  a  contract  which  cannot  be  amended  arbitrarily  by  the  legislature  of  the  state 
in  which  the  college  exists.  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheab, 
463  (1819).  The  voluntary  surrender  of  a  charter  and  a  dissolution  under  a  statute 
passed  subsequently  to  the  granting  of  the  charter  is  not  a  violation  of  contract  as 
regards  corporate  creditors.  Mumma  v.  Potomac  Co.,  8  Peters,  381  (1834).  A  char- 
ter granting  to  a  corporation  the  right  to  take  tolls  at  a  ferry  does  not  prevent  the 
granting  of  a  subsequent  charter  to  another  corporation  to  establish  a  rival  ferry. 
Charles  River  Bridge  v.  Warren  Bridge,  11  Peters,  430  (1837).  An  exemption  of 
corporate  lands  from  state  taxation  does  not  exempt  the  lands  from  taxation 
after  the  corporation  has  sold  them.  Armstrong  v.  Treasurer,  etc.,  16  Peters,  281 
(1843).  An  exemption  of  a  corporation  from  taxation  is  violated  by  a  tax  on  the 
shares  of  stock.  Although  the  corporate  charter  expires  and  is  renewed,  the  ex- 
emption is  not  necessarily  renewed.  Gordon  v.  Appeal  Tax  Court,  3  How.,  133 
(1844).  A  penalty  incurred  by  a  corporation  may  be  released  by  the  state,  since  it 
is  not  a  contract  witliin  the  above  provision.  State  of  Maryland  v.  Baltimore  Sc 
Ohio  Railroad  Co.,  3  How.,  534  (1844).  The  above  constitutional  provision  does 
not  prevent  the  state  from  authorizing  the  condemnation  of  corporate  property  or 
franchises  under  its  power  of  eminent  domain.  That  power  cannot  be  contracted 
away.  .  West  River  Bridge  Co.  v.  Dix,  6  How.,  507  (1847).    A  state  may  enact  a 
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law  retrospectively  authorizing  banks  to  sue  on  notes  payable  to  their  cashiers. 
Crawford  v.  Branch  Bank,  etc.,  7  How.,  279  (1848).  An  agreement  of  the  state  to 
accept  the  bills  of  a  corpoi'ation  in  payment  of  debts  due  to  the  state  cannot  be 
repealed.  Woodruff  v.  Trapuall,  10  How.,  190  (1850).  Tht  legislature  may  pass  a 
statute  vacating  condemnation  proceedings  which  have  not  been  fully  completed. 
Baltimore  &  S.  Railroad  Co.  v.  Nesbit,  10  How.,  395  (1850).  A  railroad  charter 
stipulating  that  no  other  charter  shall  be  granted  for  a  railroad  within  a  certain 
distance  so  as  to  affect  the  former  road's  passenger  traffic  is  not  violated  by  a 
charter  to  a  railroad  to  transport  merchandise.  Richmond,  etc.,  Railroad  Co.  v. 
Louisiana  Railroad  Co.,  13  How.,  71  (1,851).  Laud  granted  to  and  accepted  by  a 
private  corporation,  an  institution  of  learning,  cannot  afterwards  be  retaken  by 
the  state  granting  it.  Vincennes  University  v.  State  of  Indiana,  14  How.,  268 
(1853).  A  statute  taking  from  corporate  creditors  of  an  insolvent  corporation  the 
right  to  its  assets  and  depriving  them  of  remedies  against  the  corporate  property 
is  unconstitutional.  Curran  v.  State  of  Arkansas,  15  How.,  304  (1853).  An  ex- 
emption from  all  taxation  other  than  a  prescribed  tax  on  profits  is  a  contract  that 
cannot  be  broken.  State  Bank  of  Ohio  v.  Knoop,  16  How.,  369  (1853).  Such  is 
the  law,  even  though  the  additional  tax  is  imposed  by  a  new  constitution  of  the 
state.  Dodge  v.  Woolsey,  18  How.,  331  (1855.)  Where  a  county  had  voted  a  sub- 
scription to  a  railroad  under  a  statute  authorizing  the  subscription,  and  tlio  consti- 
tation  of  the  state  was  amended  after  the  vote,  but  before  the  subscription  was 
made,  it  was  held  that  the  constitutional  amendment  prohibiting  such  subscrip- 
tions invalidated  this  one.  Aspinwall  v.  Commissioners  of  Daviess  County,  23 
How.,  364  (1859),  cp.  sub.  A  statutory  exemption  of  corporate  property  from 
taxation,  made  after  incorporation  and  without  consideration,  may  be  repealed. 
It  is  not  a  contract.  Rector,  etc.,  Christ  Church  v.  County  of  Philadelphia,  24 
flow.,  300  (1860).  A  case  involving  substantially  the  same  facts  as  those  of  State 
Bank  v.  Knoop,  supra,  was  similarly  decided  in  Jefferson  Branch  Bank  v.  Skelly, 
1  Black,  436  (1861).  So  also  in  Franklin  Branch  Bank  v.  State  of  Ohio,  id.,  474 
(1861).  The  above  constitutional  provision  protects  bondholders  secured  by  a  lien 
on  a  canal.  The  state  cannot  postpone  the  priority  of  that  lien.  Wabash,  etc.,  v. 
Beers,  2  Black,  448  (1862).  An  exclusive  right  to  "  bridge  "  a  river  is  not  violated 
by  the  subsequent  construction  of  a  railroad  bridge  by  another  company.  Bridge 
Proprietors  v.  Hoboken  Co.,  1  Wall,  116  (1863).  The  indiyidual  liability  of  stock- 
holders cannot  be  repealed,  so  as  to  lessen  the  security  of  corporate  debts  existing 
at  the  time  of  the  repeal.  Hawthorne  v.  Calef,  2  Wall.,  10  (1864).  A  charter 
clause  that  no  other  bridge  within  a  certaii;i  distance  shall  be  built  is  pi-otected. 
The  Binghamton  Bridge,  3  Wall.,  51  ;(1865).  A  state  may  grant  a  subsequent 
charter  though  its  use  destroys  the  profi^ts  of  a  previous  charter  to  another  com- 
peting company.  Turnpike  Company  v.  State,  3  Wall.,  210  (1865).  A  state  author- 
izing a  county  to  issue  bonds  to  aid  a  railroad  cannot  afterward  withdraw  the 
taxation  powers  of.  a  county  to  pay  the  bonds.  Von  Hoffman  v.  City  of  Quincy, 
4  Wall.,  535  (1866).  Furman  v.  Nichol,  8  Wall.,  44  (1868),  is  practically  the  same 
case  as  Woodruff  v.  Trapnall,  supra.,  A  charter  exemption  from  taxation,  the 
charter  stating  that  the  right  to  repeal  or  amend  the  charter  should  not  exist,  is 
an  inviolable  contract  Home  of  the  Friendless  v.  Rouse,  8  Wall.,  430  (1869),  and 
Washington  University  v.  Rouse,  id.,  439.  Under  a  reserved  right  to  amend  or 
repeal,  the  state  may  consolidate  two  college  corporations,  especially  where  the 
consolidation  is  accepted  by  the  trustees  of  both.  Pennsylvania  College  Cases, 
13  Wall.,  190  (1871).  A  charter  exemption  from  taxation  cannot  be  violated  by  a 
subsequent  statute.  Wilmington  Railroad  v.  Reid,  13  Wall.,  264  (1871).  A  bounty 
of  money  and  of  exemption  from  taxation  to  individuals^or  corporations  manu- 
facturing salt  is  repealable  at  any  time.  Salt  Company  v.  East  Saginaw,  13  Wall., 
878  (1871).  Foreign-held  bonds,  secured  by  a  mortgage  on  a  domestic  railroad 
corpoi-ation,  cannot  be  taxed  by  the  state.  Case  of  the^tate  Tax  on  Foreign-held 
Bonds,- 15  Wall.,  300  (1872).     Under  the  reserved  power  to  amend  or  repeal,  an 
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exemption  of  a  corporation  from  taxation  may  be  repealed.  Tqnilinson  v.  Jessiip, 
15  Wall.,  454  (1873).  Upon  the  consolidation  of  two  roads,  the  rights  of  exemp- 
tion from  taxation  previously  existing  continue  to  apply  to  the  property  of  each, 
but  the  exemption  of  one  does  not  thereby  extend  to  the  property  of  the  other. 
The  consolidation  makes  no  change  as  regards  the  exemptions.  Tomlinson 
V.  Branch,  15  Wall.,  460  (1872).  A  statute  giving  to  a  municipality  a  certain 
representation  in  the  board  of  directors  of  a  railroad  corporation  may,  un- 
der the  state's  reserved  right  to  amend  or  repeal,  be  changed,  giving  the 
municipality  a  greater  representation.  Miller  v.  State,  13  Wall.,  478  (1873).  Corpo- 
rations building  a  bridge  may  subsequently  be  required  to  build  a  fish-dam  for 
migratory  fish.  Holyoke  Co.  v.  Lyman,  IS^  Wall.,  500  (1872).  An  exemption  of  a 
corporation  from  taxation  is  inviolable.  Humphrey  v.  Pegues,  16  Wall.,  244 
(1873).  A  state  cannot  direct  the  assets  of  an  insolvent  bank  to  be  applied  to  the 
payment  of  state  debts.  The  assets  belong  to  the  bank's  creditors.  Barings  v. 
t)abney,  19  Wall.,  1  (1873).  An  exemption  of  a  corporation  from  taxation  cannot 
be  violated.  Pacific  Railroad  Co.  v.,  Maguire,  20  Wall.,  3G  (1873).  A  creditor 
of  a  corporation  whose  stockholders  are  individually  liable  cannot  hold  indi- 
vidually liable  the  subscribers  to  new  stock,  issued  after  a  constitutional  amend- 
ment pi'oviding  against  individual  liability.  Ochiltree  v.  Eailroad  Co.,  31  Wall., 
249  (1874).  An  exemption  of  a  corporation  from  taxation,  gi-anted  by  a  gratui- 
tous amendment  to  the  charter,  is  repealable.  Tucker  v.  Ferguson,  22  Wall., 
527  (1874).  A  vote  of  the  county  authorities  making  a  railroad  subscription  and 
authorizing  the  issue  of  bonds  therefor,  under  statutory  power,  is  a  contract  and 
is  not  affected  by  a  subsequent  constitutional  provision  prohibiting  such  acts,  even 
though  the  actual  subscription  was  never  made  and  the  bonds  were  issued  after 
the  constitutional  amendment.  County  of  Moultrie  v.  Rockingham,  etc.,  Bank, 
92  U.  S.,  031  (1875).  A  license  to  a  foreign  corporation  to  do  business  does  not 
prevent  taxation  of  it  Home  Ins.  Co.  v.  City  Council,  93  U.  S.,  116  (1876).  The 
case  West,  etc.,  R'y  Co.  v.  Supervisors,  93  U.  S.,  595  (1876),  is  substantially  the 
same  as  Tucker  v.  Ferguson,  supra.  The  reserved  right  of  the  state  to  amend  or 
repeal  does  not  necessarily  apply  to  subsequent  amendments  to  previously  exist- 
ing charters.  The  legislature  may  by  implication  exclude  the  right  to  amend 
from  a  charter  or  charter  amendment  So  held  in  a  tax  case.  New  Jersey  v. 
Yard,  95  U.  S.,  104  (1877).  A  change  in  the  method  of  serving  corporations  with 
process  is  constitutional.  Railroad  Co.  v.  Hecht,  65  U.  S.,  168  (1877).  Upon  the 
consolidation  of  two  corporations,  both  of  the  old  ones  are  dissolved.  Hence  a 
provision  of  the  new  cliarter  regulating  rates  is  constitutional.  Shields  v.  Ohio, 
95  U.  S.,  319  (1877).  A  shortening  of  the  statute  of  limitations  relative  to  enforc- 
ing the  statutory  liability  of  stockholders  is  legal.  Terry  v.  Anderson,  95  U.  S., 
628  (1877).  An  exemption  from  taxation  upon  payment  of  a  certain  tax  is  invio- 
lable. Farrington  v.  Tennessee,  95  U.  S.,  679  (1877).  An  exemption  of  the  capital 
stock  from  taxation  does  not  exempt  the  tangible  property  of  the  corporation. 
Railroad  Co.  v.  Gaines,  97  U.  S.,  697  (1878).  The  business  transacted  under  a  cor- 
porate charter  is  subject  to  the  police  power  of  the  state.  Under  the  reserved 
power  the  legislature  may  pass  any  law  affecting  the  powers  of  a  corporation. 
Beer  Co.  i'.  Massachusetts,  97  U.  S.,  35  (1877).  The  agreement  of  the  state  to 
accept  the  notes  of  a  bank  in  payment  of  taxes  is  irrepealable.  Keith  v.  Clark, 
97  U.  S.,  454  (1878).  If  the  business  of  the  corporation  becomes  a  nuisance,  it  is 
not  protected  by  its  charter.  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.,  659  (1878). 
The  consolidation  of  two  railroad  corporations  dissolves  both  of  them  and  creates 
a  new  one.  Exemptions  of  the  old  corporation  from  taxation  are  thereby  lost 
Railroad  Co.  v.  Georgia,  98  U.  S.,  359  (1878).  An  exemption  from  taxation  is  in- 
violable. University  v.  People,  99  U.  S.,  209  (1878).  Congress  cannot  repudiate 
its  contracts  any  more  than  a  state  can,  but  under  a  reserved  right  it  may  amend 
a  charter.  Sinking  Fund  Cases,  99  U.  S.,  700  (1878).  An  issue  of  bonds  by  a  mu- 
'  nicipality,  voted  before  but  issued  after  a  constitutional  amendment  prohibiting 
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such,  is  valid.  Fairfield  v.  County  of  Gallatin,  100  U.  S.,  47  (1879).  TTnder  its 
reserved  power  to  amend  a  charter,  the  legislature  may  increase  the  license  fees 
to  be  paid  by  a  street-car  company  to  the  city.  Railroad  Co.  v.  Philadelphia,  101 
U.  S.,  528  (1879).  The  repeal  of  a  law  allowing  suit  to  be  brought  against  a  state 
is  constitutional,  though  not  providing  for  the  enforcement  of  the  judgment  and 
though  the  debt  sued  on  was  incurred  before  the  repeal.  Railroad  Co.  v.  Tennes- 
see, 101  U.  S.,  337  (1879).  An  exclusive  ferry  privilege  given  by  a  county  without 
legislative  authority  to  a  corporation  does  not  prevent  the  granting  of  ferry 
privileges  by  the  legislature.  Wright  v.  Nagle,  101  U.  S.,  791  (1879).  A  lottery 
license  for  twenty-five  years  may  be  repealed  before  the  expiration  of  that  time. 
Charters  are  not  protected  by  the  above  constitutional  provision,  but  only  the 
contracts  of  charters.  Stone  v.  Mississippi,  101  U.  S.,  814  (1879).  A  statute  validat- 
ing irregularly  issued  municipal  bonds  is  legal.  Thompson  v.  Perrine,  103  U.  S., 
806  (1880).  Statutory  authority  to  issue  bonds  after  a  road  has  been  built  through 
a  certain  town  is  repealed  by  a  constitutional  prohibition  against  municipal  sub- 
scription where  the  road  was  not  built  before  the  constitutional  amendment.  Rail- 
road Co.  V.  Falconer,  103  U.  S.,  821  (1880).  An  exemption  from  taxatiop  is  protected 
by  this  constitutional  provision.  Asylum  v.  New  Orleans,  105  U.  S.,  362  (1881). 
Under  a  reserved  right  to  repeal  a  charter,  the  legislature  may  repeal  a  railroad 
charter,  and  transfer  the  public  franchises  to  another  corporation,  upon  due 
compensation  being  paid  to  the  dissolved  corporation.  Greenwood  v.  Freight  Co., 
105  IT.  S.,  13  (1881).  Under  the  reserved  power  any  amendment  may  be  made  that 
does  not  defeat  or  impair  the  object  of  the  charter.  Close  v.  Glenwood  Ceme- 
tery, 107  U  S.,  466  (1882).  An  exemption  from  taxation  cannot  be  given  when 
the  state  constitution  forbids  it  Louisville,  etc.,  E.  R.  Co.  v.  Palmer,  109  U.  S., 
24'4  (1883).  Where  a  corporation  is  bankrupt,  the  legislature  may  authorize  a  vote 
of  the  bondholders  on  the  question  of  recapitalization  and  reorganization  without 
foreclosure,  and  may  provide  that  those  not  voting  be  counted  as  voting  alHrma- 
tively.  A  bondholder  not  voting  within  the  prescribed  time  cannot  afterward 
enforce  payment  of  interest  on  his  original  bonds.  Gilfillan  v.  Union  Canal  Co., 
109  U.  S.,  401  (1883).  By  statute  in  Canada  a  majority  of  railroad  bondholders 
may  bind  the  minority  to  a  plan  of  recapitalization  of  a  bankrupt  road.  The  con- 
stitutional provision  herein  does  not  apply.  Canada  Southern  R.  R  w  Gebhard,  109 
U.  S.,  527  (1883).  Under  the  reserved  power  of  amendment,  the  rates  charged  by  a 
corporation  may  be  regulated.  Spring,  etc..  Water-works  v.  Schottler,  110  U.  S.,  347 
(1884).  Where  the  corporation  does  not  raise  the  constitutional  question  in  the 
state  court  from  which  the  appeal  is  taken,  the  supreme  court  of  the  United  States 
has  no  jurisdiction  herein.  Susquehanna,  etc.,  Co.  v.  West,  etc.,  Co.,  110  U.  S.,  57 
(1884).  A  legislature  cannot  take  away  a  municipality's  power  of  taxation  so  as  to 
affect  the  payment  of  a  judgment  against  the  municipality.  Nelson  v.  St.  Nelson's 
Parish,  111  U.  S.,  710  (1883).  Contracts  protected  herein  are  nevertheless  subject 
to  the  police  power  of  the  state.  Statutes  protecting  the  public  health  or  morals 
may  vary  the  contract.  Butchei-s'  Union  Co.  v.  Crescent  City  Co.,  Ill  U  S.,  746 
(1883).  To  same  effect,  see  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S., 
650  (1885),  holding  also  that  the  constitutional  prohibition  applies  to  changes  by 
state  constitutions  as  well  as  by  statutes.  An  exclusive  gas  privilege  is  protected 
even  against  a  prior  general  statute  reserving  the  right  to  repeal  all  charters,  it 
appearing  that  the  particular  charter  contained  words  implying  such  protection. 
Louisville  Gas  Co.  v.  Citizens'  Gas  Co.,  1 15  U.  S.,  683  (1885).  An  exemption  of  the  cor- 
poration from  taxation  may  be  so  worded  as  to  exempt  also  the  shares  of  stock. 
New  Orleans  v.  Houston.  119  U.  S.,  265  (1886).  An  exclusive  privilege  relative  to 
water-works  is  protected.  Tammany  Water-works  v.  New  Orleans  Water-works, 
1^0  U.  S.,  64  (1886).  A  state  constitution  itself  is  not  a  contract  protected  against 
change.  Church  v.  Kelsey,  121  U.  S.,  282  (1886).  A  contract  is  not  protected  herein 
against  statutes  passed  previous  to  the  formation  of  the  contract.  Lehigh  Water 
Co.  V.  Easton,  121  U.  S.,  388  (1886).     A  statute  which  repeals  a  judicial  remedy  for 
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enforcing  payment  of  mi:nicipal  bonds  to  a  railroad,  the  remedy  being  in  exist- 
ence when  the  bonds  were  issued,  is  void.  Seibert  v.  Lewis,  122  tJ.  S.,  384  (1886), 
Where  a  charter  granted  a  monopoly,  with  a  few  exceptions,  and  a  city  was  left 
to  apply  the  exceptions,  a  decision  of  the  state  courts  that  the  city  had  properly 
applied  the  exceptions  cannot  be  reviewed  by  the  supreme  court  of  the  United 
States.  New  Orleans,  etc.,  v.  Louisiana,  etc.,  Co.,  125  U.  S.,  18  (1888).  A  constitu- 
tion passed  after  a  charter  is  granted  may  require  compensation  to  be  paid  by 
corporations  taking  private  property  for  public  use,  for  property  injured  or  de- 
stroyed by  constructing  or  enlarging  their  works,  highways  or  improveraenta. 
Penn.  R.  R.  v.  Miller,  132  U.  S.,  75  (1889).  Where  a  legislature  retains  the  right  to 
amend  the  charter  of  a  street  railroad  company,  it  may  compel  the  company  to 
pave  for  a  foot  outside  of  the  tracks,  although  the  original  charter  of  the  company 
required  it  to  pave  only  between  the  tracks.  Sioux  City  St.  R'y  v.  Sioux  City,  138 
U.  S.,  98  (1891).  Where  subsequent  to  the  granting  of  a  charter  a  general  act 
gives  an  exclusive  franchise  to  a  certain  class  of  corporations,  this  general  act 
does  not  constitute  a  contract,  it  being  a  gratuitous  proceeding.  Wheeling,  etc.. 
Bridge  Co.  v.  Wheeling  Bridge  Co.,  138  U.  S.,  387  (1891).  Although  a  city  has 
granted  an  exclusive  right  to  a  corporation  to  supply  a  city  with  water  ifrom  a 
certain  source,  yet  it  may  grant  the  right  to  a  different  party  to  supply  the  water 
from  a  different  source.  Stein  v.  Bienville,  etc.,  Co.,  lil  TJ.  S.,  67  (1891).  Where 
an  exemption  from  taxation  has  been  modified  by  later  agreement,  the  decision 
of  the  highest  court  of  the  state  construing  that  modification  as  doing  away 
with  the  exemption  cannot  be  reviewed  by  the  supreme  courf  of  the  United 
States.  Henderson  Bridge  Co.  v.  Henderson  City,  141  U.  S.,  679  (1891).  The  leg- 
islature of  a  state  may,  as  against  a  city  in  that  state,  modify  a  contract  between 
the  city  and  a  water-works  company.  New  Orleans  v.  New  Orleans,  etc.,  Co.,  142 
U.  S.,  79  (1891).  Under  its  reserved  power  to  amend  or  repeal  any  charter,  the  leg- 
islature may  repeal  an  exemption  from  taxation.  Louisville  Water  Co.  v.  Clark, 
143  U.  S.,  1  (1892).  A  statute  and  city  ordinance  may  impose  a  license  tax  on  a 
street  railroad.'although  prior  thereto  the  city  had  sold  the  franchise  to  the  com- 
pany with  exclusive  rights,  in  consideration  of  the  company's  paying  a  large  price 
and  also  an  annual  real-estate  tax.  New  Orleans,  etc.,  R.  R  v.  New  Orleans,  143 
U.  S.,  192  (1892).  A  statute  authorizing  purchasers  of  railroads  at  foreclosure  sales  to 
reorganize  may  be  modified  so  as  to  levy  an  incorporation  fee  upon  i-eorganization 
thereafter  taking  place.    People  v.  Clark,  148  U.  S.,  397  (1893). 

§  986.  Congress  shall  have  power  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states."  Art  I,  §  8.  A  bridge  across  the 
Ohio  river,  without  being  authorized  by  congress,  although  authorized  by  the  state 
of  Virginia,  is,  if  it  actually  interferes  with  navigation,  a  nuisance  and  may  be> 
abated.  State  of  Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.,  13  How.,  518  (1851). 
But  a  subsequent  act  of  congress  legalizing  such  a  bridge  removes  all  objecti(^n 
to  it  IS  How.,  421  (1855).  The  court  will  not  necessarily  enjoin  the  building  of 
a  bridge  over  a  navigable  stream,  even  though  congress  has  not  authorized  it 
Oilman  v.  Philadelphia,  3  Wall.,  713  (1865).  See,  however,  on  the  same  subject. 
The  Passaic  Bridge,  3  Wall.,  783.  A  tax  on  every  passenger  carried  out  of  the 
state  is  held  invalid  as  interfering  with  the  performance  of  the  functions  of  the 
federal  government  Crandall  v.  State  of  Nevada,  6  Wall.,  35  (1867).  The  regula- 
tion by  the  state  of  foreign  insurance  corporations  is  not  a  regulation  of  commerct*. 
Paul  V.  Virginia,  8  Wall.,  168  (1868).  The  taxation  by  the  state  of  a  corporation 
incorporated  by  it,  and  also  incorporated  by  the  United  States,  is  legal.  Thomson 
V.  Pacific  Railroad  Co.,  9  Wall.,  579  (1869).  Insurance  business  by  foreign  com- 
panies may  be  regulated  by  a  state.  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall., 
566  (1870).  A  state  tax  of  railroad  corporations  levied  on  every  thousand  pounds 
of  freight  transported  is  unconstitutional  as  regards  that  part  of  the  freight  which 
goes  out  of  the  state  or  is  brought  into  the  state.  State  Freight  Tax  Case,  15  Wall., 
233  (1872).   But  the  state  may  tax  the  gross  receipts  of  railroads,  even  though  such 
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receipts  are  partly  from  interstate  traffic.  State  Tax  on  Railway  Gross  Eeceipts, 
15  Wall.,  284  (1873),  cp.  sub.  A  city  license  fee  exacted  from  corporations  trans- 
porting goods  beyond  the  state,  greater  than  the  city  license  fee  for  companies 
transporting  goods  within  the  state,  is  constitutional.  Osborne  v.  Mobile,  16  Wall., 
479  (1872).  A  state  may  require  railroads  running  into  it  to  annually  fix  and  post 
its  rates.  Railroad  Co.  v.  Fuller,  17  Wall.,  560  (1873).  A  state  tax  on  a  railroad 
corporation  measured  by  the  actual  value  of  such  jiroportion  of  its  shares  of  stock 
as  the  length  of  the  road  in  the  state  bears  to  the  %vhole  length  of  the  road  is  con- 
stitutional. Delaware  Railroad  Tax,  18  Wall.,  206  (1873).  A  railroad  contract 
with  the  owner  of  an  elevator  to  give  the  latter  certain  business  is  not  abrogated 
by  reason  of  an  act  of  congress  which  enables  the  former  to  dispense  with  the 
elevator.  Railroad  Co.  v.  Richmond,  19  Wall.,  584  (1873).  A  charter  provision 
that  the  railroad  should  pay  to  the  state  one-fifth  of  its  receipts  from  passenger 
traffic  is  constitutional,  even  though  the  I'oad  runs  into  another  state  and  obtains 
part  of  said  proceeds  therefrom.  Railroad  Co.  v.  Maryland,  21  Wall.,  456  (1874). 
The  act  of  congress  relative  to  telegraph  companies  prevents  a  state  from  giving  a 
monopoly  of  telegraph  business  in  the  state  to  one  company.  Pensacola  Tel.  Co. 
V.  West.,  etc.,  tel.  Co.,  96  U.  S.,  1  (1877).  Vessels  plying  between  states  may  be 
taxed  in  the  state  of  the  corporation  owning  them.  Transportation  Co.  v.  Wheel- 
•ing,  99  U.  S.,  273  (1878).  A  municipal  corporation  owning  wharves  may  charge 
■wharfage  therefor,  though  the  wharves  accommodate  interstate  commerce. 
Packet  Co.  v.  St.  Louis,  100  TJ.  S.,  423  (1879);  Vicksburg  v.  Tobin,  id.,  480.  But 
there  must  be  no  discrimination  against  the  commerce  from  other  states.  Guy  v. 
Baltimore,  id.,  434.  A  state  tax  on  each  message  received  or  sent  out  by  a  telegraph 
company  is  unconstitutional.  Telegraph  Co.  v.  Texas,  105  U.  S.,  460  (1881).  A 
municipality  may  forbid  vessels  landing  at  any  except  municipal  wharves.  Packet 
■  Co.  V.  Catlettsburg,  105  U.  S.,  559  (1881).  Reasonable  wharfage  may  be  demanded 
by  a  city  for  the  use  of  its  vi^harves.  Transportation  Co.  v.  Parkereburg,  107  U.  S., 
691  (1882).  A  state  statute  prohibiting  foreign  corporations  from  doing  business 
in  the  state  unless  a  certificate  is  filed,  etc.,  does  not  prevent  the  collection  of  a  debt 
for  machinery  delivered  by  the  foreign  corporation  to  parties  in  the  state.  Cooper 
Manufacturing  Co.  v.  Ferguson,  113  U.  S.,  727  (1884). 

Interstate  commerce  is  exclusively  within  the  control  of  congress.  A  state  tax 
on  a  ferry  corporation,  the  ferry  being  interstate,  is  unconstitutional,  if  it  amounts 
to  a  tax  on  the  receiving  and  landing.  The  state  may  collect  moneys  only  as  com- 
pensation for  property  employed,  or  facilities  for  using  it,  or  by  an  ordinary  tax 
on  property.  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.,  196  (1884).  A  state 
tax  of  $50  per  car  per  annum  on  passenger  coaches  run  over  railroads  in  the  state 
is  unconstitutional  so  far  as  it  applies  to  coaches  run  from  or  into  other  states,  or 
across  the  state,  and  owned  by  a  foreign  corporation,  though  leased  to  the  rail- 
roads. Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.,  34  (1885) ;  Tennessee  v. 
Pullman  Southern  Car  Co.,  id.,  51.  A  state  statute  forbidding  railroads  to  charge 
more  for  a  short  haul  than  for  a  long  haul  is  unconstitutional  so  far  as  it  applies 
to  hauls  beyond  the  state.  Wabash,  etc.,  Railway  Co.  v.  Illinois,  118  U.  S.,  557 
(1886).  A  state  tax  upon  the  gross  receipts  of  a  foreign  transportation  company  is 
void,  as  interfering  with  interstate  commerce,  where  the  gross  receipts  included 
receipts  for  carrying  freight  into,  out  of,  and  across  the  state.  Fargo  v.  Michigan, 
131  U.  S.,  230  (1887).  So  also  of  a  tax  on  a  steamship  company's  gross  receipts, 
where  the  traffic  was  interstate  and  -with  foreign  countries.  Philadelphia  Steam- 
ship Co.  V.  Pennsylvania,  122  U.  S.,  326  (1887) ;  questioning  State  Tax,  etc.,  15  Wall., 
284,  supra.  A  state  regulation  of  interstate  telegraphic  communication  is  unconsti- 
tutional.   Western  U.  Tel.  Co.  v.  Pendleton,  123  U.  S.,  347  (1887). 

A  statute  requiring  railroad  engineers  to  be  examined  for  color  blindness  is  con- 
stitutional. Smith  V.  Alabama,  124  U.  S.,  465  (1887) ;  Nashville,  etc.,  Railway  v. 
Alabama,  128  U.  S.,  96  (1888).  A  bridge  across  a  navigable  river  is  legal  when 
authorized  by  a  state,  although  congress  has  not  authorized  it,  there  being  no  act 
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of  congress  prohibiting  it.  Willamette,  etc.,  Co.  v.  Hatch,  125  U.  S.,  1  (1888).  A 
statute  whicli  prohibits  the  bringing  of  liquor  into  a  state,  with  certain  exceptions, 
is  void.  Bowman  v.  Chicago,  etc.,  R'y,  135  U.  S.,  465  (1888).  A  statute  authorizing 
an  injunction  against  a  telegraph  company  from  opei'ating  its  wires  until  a  tax  is 
paid  is  void  if  the  wires  are  used  on  post-roads.  Western,  etc.,  Co.  v.  Massachu- 
setts, 125  U.  S.,  530  (1888).  A  telegraph  company  doing  an  interstate  business  can- 
not be  compelled  to  pay  a  license  fee  in  order  to  do  business  within  a  state.  Leloiip 
V.  Mobile,  137  IT.  S.,  640  (1888).  A  state  may  tax  a  telegraph  company  on  its  re- 
ceipts from  telegrams  given  and  delivered  within  the  state,  but  not  ou  interstate 
telegrams.  Ratterman  v.  Western  U.  Tel.  Co.,  137  U.  S.,  411  (1888).  A  state  tax 
levied  upon  the  franchise  of  a  railroad  corporation  which  is  chartered  by  the 
federal  government,  and  which  runs,  through  several  states,  is  unconstitutional. 
California  v.  Central  Pac.  Railroad  Co.,  127  U.  S.,  1  (1888).  A  state  cannot  tax  a 
telegraph  company  for  all  business  done  by  it  in  the  state,  including  messages 
carried  partly  within  and  partly  without  the  state.  Western  U.  T.  Co.  v.  Alabama, 
133  U.  S.,  473  (1889).  A  state  may  require  railroads  to  furnish  sepai-ate  accommo- 
dations for  white  and  colored  persons,  the  statute  applying  only  to  commerce 
within  the  state.  Louisville,  etc.,  R'y  v.  Mississippi,  138 IJ.  S.,  587  (1890).  An  agent 
in  San  Francisco  for  a  railroad  from  Chicago  to  New  York,  but  not  selling  tickets 
in  San  Francisco,  cannot  be  taxed  in  the  state  of  California  for  the  privilege  of 
doing  business  there.  McCall  v.  California,  136  TJ.  S.,  104  (1890).  A  state  cannot 
tax  a  foreign  railroad  corporation  engaged  in  interstate  commerce  even  though 
such  foreign  corporation  runs  into  the  state  and  has  an  office  in  the  state.  Nor- 
folk, etc.,  R.  R.  V.  Pennsylvania,  136  U.  S.,  114  (1890).  A  state  may  tax  a  foreign 
sleeping-car  company  on  its  capital  stock,  the  basis  of  the  taxation  being  such 
proportion  of  the  capital  stock  as  the  number  of  miles  of  railroad  traversed  by  the 
company  in  the  state  bears  to  the  number  of  miles  traversed  in  all  the  states. 
Pullman  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.,  18  (1890).  It  is  unconstitutional 
for  a  state  to  fine  the  agents  of  a  foreign  express  company  for  doing  business  in 
the  state  without  first  obtaining  a  license  from  the  state,  and  showing  that  the 
company  has  a  capital  of  at  least  $100,000.  Crutcher  v.  Kentucky,  141  U.  S.,  47 
(1891).  A  state  may  tax  a  railroad  running  from  the  state  into  other  states  on  the 
gross  receipts  of  the  railroad  earned  in  the  state,  the  amount  of  such  gross  re- 
ceipts being  ascertained  by  the  number  of  miles  operated  in  the  state  as  compared 
with  the  number  of  miles  operated  out  of  the  state.  Maine  v.  Grand  Trunk  R'y, 
143  U.  S.,  217  (1891).  The  statute  of  New  York  imposing  a  tax  upon  the  entire 
capital  stock  of  foreign  corporations  doing  business  in  the  state  is  legal,  even 
though  it  may  be  unjust.  Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S.,  305 
"(1892).  A  state  may  tax  traffic  from  one  point  in  the  state  to  another  point  in  the 
state,  even  though  the  traffic  passes  through  a  different  state.  Lehigh  Valley 
R.  ,R  V.  Pennsylvania,  145  U.  S.,  193  (1893). 

§  987.  "  The  citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states."  Art.  IV,  §  3.  A  cor- 
poration is  not  a  "  citizen  "  in  the  sense  here  used,  and  this  provision  confers  no 
rights  upon  a  corporation.  Pembina  Mining  Co.  v.  Pennsylvania,  135  U.  S„  181 
(1868).  So  held  where  a  state  prohibited  foreign  insurance  companies  from  doing 
business  unless  licensed  by  the  state.  Paul  v.  Virginia,  8  Wall.,  168  (1868).  Also 
where  a  license  fee  and  payment  to  cities-of  a  percentage  of  premiums  received 
were  required.  Ducat  v.  Chicago,  10  Wall.,  410  (1870).  See,  also,  Liverpool  Ins. 
Co.  V.  Massachusetts,  10  Wall.,  566  (1870) ;  Philadelphia  Fire  Association  v.  New 
York,  119  U.  S.,  110;  Doyle  tJ.  Continental  Ins.  Co.,  94  U.  S.,  535  (1876);  Cooper 
Manufacturing  Co.  v.  Ferguson,  113  U.  S.,  737  (1875). 

§  988.  The  United  States  courts  have  jurisdiction  of  cases  arising  be- 
tween citizens  of  different  states,  and  between  citizens  and  foreign 
states,  and  between  citizens  and  citizens  or  subjects  of  foreign  states. 
Art  III,  §  3.    See,  also,  Amendments,  art.  XL    In  the  early  case,  Bank  of  United 
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States  V.  Deveraux,  5  Crauch,  61  (1809),  the  supreme  court  of  the  United  States 
held,  per  Marshall,  C.  J.,  that  the  citizenship  of  a  corporation  depended  not  on 
the  place  where  it  was  incorporated,  but  on  the  citizenship  of  its  various  stock- 
holders. But  this  decision  was  subsequently  overruled  and  is  no  longer  the  law. 
As  regards  the  right  of  a  corporation  to  sue  or  be  sued  in  the  federal  courts,  a 
corporation  is  now  held  to  be  a  citizen  of  the  state  which  incorporated  it.  Rail- 
way Co.  V.  Whitton's  Adm'r,  13  Wall.,  270  (1871);  Louisville,  etc.,  Railroad  v. 
Letson,  3  How.,  497  (1844);  Marshall  v.  B.  &  O.  Railroad,  16  id.,  314  (1853);  Cov- 
ington, etc.,  Co.  V.  Shepherd,  20  id,,  327  (1857);  Cowles  v.  Mercer  County,  7  Wall., 
118(1868);  Express  Co.  v.  Kountze  Bros.,  8  id.,  842  (1869);  Insurance  Co.  v.  Morse, 
20  id.,  445  (1874).  If  a  corporation  is  incorporated  in  two  states  it  consists  of  two 
corporations,  one  in  each  state.  Ohio,  etc.,  Missouri  Railroad  v.  Wheeler,  1  Black, 
286  (1861).    See,  also,  §  909,  supra. 

An  agreement  of  a  foreign  corporation,  as  a  condition  of  its  being  allowed  to 
do  business  in  the  state,  that  it  will  not  remove  cases  from  the  state  to  the  United 
States  courts,  is  not  binding.  Insurance  Co.  v.  Morse,  20  Wall.,  445  (1874).  But  in 
case  the  corporation  violates  such  agreement  the  state  may  then  forbid  its  doing 
any  further  business.  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.,  535  (1876).  See, 
also,  Barron  v.  Burnside,  123  U.  S.,  186  (1836),  to  the  effect  that  the  agreement  not 
to  remove  is  void. 

Congi-ess  has  enacted  various  statutes  defining  the  cases  in  which  suits  may  be 
instituted  in  or  removed  to  the  federal  courts.     See  g§  757,  758,  839,  supi-a. 

When  a  corporation  is  created  by  congress  itself,  congress  may  give  or  take 
away  from  the  federal  courts,  jurisdiction  of  the  suits  in  which  that  corporation 
may  be  a  party.  This  is  constitutional,  since  the  case  arises  under  the  law  of  the 
United  States  which  grants  the  charter.  Osborub  v.  United  States  Bank,  9  Wheat, 
788  (1824),  where  jurisdiction  was  given  to  the  federal  courts.  See,  also,  Kennedy 
i:  Gibson,  8  Wall.,  498  (1869),  relative  to  national  banks.  By  amendment  of  the 
national  banking  act  in  1883  and  1888,  such  banks  are,  for  purposes  of  litigation, 
now  considered  citizens  of  the  state  wherein  they  are  located.  National  Park 
Bank  v.  Nichols,  4  Bin.,  315  (1869) ;  Manufacturers'  National  Bank  v.  Baack,  8 
Blatch.,  137  (1871) ;  St  Louis,  etc..  Bank  v.  Allen,  5  Fed.  Rep.,  551  (1881).  The  va- 
rious Pacific  railroads  incorporated  by  the  United  States  may  bring  suit  in  or  re- 
move them  to  the  federal  courts.  Pacific  Railroad  Removal  Cases,  115  U.  S.,  1 
(1884);  United  States  v.  Union  Pacific  Railroad  Co.,  98  U.  S.,  569  (1878);  U.  S. 
Rev.  Stat,  §  640 ;  Kain  v.  Texas  Pacific  Railroad  Co.,  3  Cent  L.  J.,  13  (1875) ; 
Yard  v.  Durant,  4  Cliflf.,  113  (1869);  Fisk  v.  Union  Pacific  Railroad  Co.,  6  Blatch.; 
363  (1869);  Ames  v.  Kansas,  HI  U.  S.,  449  (1888);  Hughes  v.  Northern  Pacific 
Railroad  Co.,  18  Fed.  Rep.,  106  (1883) ;  Southern  Pacific  Railroad  Co.  v.  California, 
118  U,  S.,  109  (1886). 

§  989.  No  person  shall  "be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation."  —  Amendments,  art.  V.  This  amendment 
restricts  the  powers  of  congress,  but  does  not  restrict  the  powers  of  the  states. 
Thorington  v.  Montgomery,  147  U.  S.,  490  (1893).  The  federal  government  cannot 
condemn  the  property  of  a  canal  company,  except  upon  paying  compensation  for 
the  franchise,  that  is,  the  earning  power  of  the  canal  in  addition  to  the  actual 
value  of  the  tangible  property.  Monongahela  Nav.  Co.  v.  United  States,  148  U.  S., 
312  (1893). 

§  990.  No  state  shall  "deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law;  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  —  Amendments,  art  XIV.  This 
provision  is  often  invoked  by  corporations  in  connection  with  the  provision 
against  impairing  the  obligation  of  contracts.  The  following  decisions  have  been 
made: 

Statutes  reducing  railroad  rates  are  constitutional.    Munn  v.  Illinois,  eta,  Rail- 
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road,  94  TJ.  S.,  llg  (1876).  See,  also,  the  remaining  cases  in  that  volume,  which 
together  are  called  "  The  Granger  Cases."/  The  taxation  of  railroads  by  apportion- 
ment among  the  municipalities  through  which  they  run  is  not  prohibited  by  the 
above  amendment  State  Railroad  Tax  Cases,  93  U.  S.,  575  (1875).  It  is  constitu- 
tional for  a  municipal  corporation  to  levy  taxes  for  the  draining  of  swamps.  Da- 
vidson V.  New  Orleans,  96  U.  S.,  97  (1877),  a  case  which  fully  discusses  the  meaning 
of  "  due  process  of  law."  Validating  investments  by  foreign  corporations  does 
not  deprive  the  bon-ower  of  property  "  without  due  process  of  law."  Gross  v. 
United  States  Mortgage  Co.,  108  U.  S.,  477  (1883).  As  further  illustrative  of  the 
exercise  of  the  police  power  of  the  state  in  reference  to  corporations,  see  Slaugh- 
ter House  Cases,  16  Wall.,  36  (1872),  upholding  a  monopoly  given  to  a  corporation, 
and  also  passing  upon,the  application  of  the  amendments  to  the  United  States 
constitutiofa ;  Barteraeyer  v.  Towa,  18  Wall.,  139  (1878),  holding  that  a  state  may 
prohibit  the  sale  of  liquors,  but  qucere  as  to  the  effect  of  the  constitutional  amend- 
ment in  the  case  of  liquors  on  hand  at  the  time  of  the  state  prohibitory  act  To 
same  effect.  Beer  Co.  v.  Massachusetts,  97  U.  S.,  35  (1877).  The  legislature,  under 
its  police  power,  may  regulate  slaughtering,  even  though  it  has  contracted  not  to 
<Joso.  Butchers' Union  Co.  V.  Crescent  City  Co.,  Ill  U.  S.,  746  (1883).  The  legis- 
lature may  compel  railroads  to  build  fences  and  may  prescribe  double  penalties 
for  omission.  Missouri  Pasific  Railway  Co.  v.  Uanes,  115  U.  S.,  513  (1885).  Under 
its  general  legislative  powers  the  legislature  may  regulate  water  rates.  Spring 
Valley,  etc.,  Works  v.  Schottler,  110  TT.  S.,  347.  Prohibitory  laws  are-  constitu- 
tional. Foster  v.  Kansas,  113  U.  S.,  301  (1884);  Mugler  v.  Kansas,  133  U.  S.,  623 
(1887).  Allowing  property  to  be  taken  on  condemnation  for  mill  race  overflow 
purposes  is  constitutional.  Head  v.  Amoskeag  Manufacturing  Co.,  113  U.  8.,  9 
(1884).  It  is  constitutional  to  tax  railroad  property  differently  from  other  classes 
of  property.  Kentucky-Railroad  Tax  Cases,  115  U.  S.,  331  (1885).  The  legislature 
may  regulate  railroad  rates,  unless  the  right  has  been  clearly  granted  away ;  may 
authorize  commissioners  to  regulate  rates,  and  may  require  fences  to  be  built 
Railroad  Commission  Case?,  116  U.  S.,  307,  347,  353  (1886).  A  state  tax  levied  on 
railroad  property  not  specified  in  the  taxation  statute  is  void  under  this  provision 
•of  the  United  States  constitution.  Santa  Clara  County  v.  Southern  Pacific  Rail- 
road Co.,  118  U.  S.,  394  (1885).  This  constitutional  provision  does  not  prevent  a 
sgtate  from  imposing  a  tax  on  a  foreign  insurance  company  for  doing  business  in 
the  state,  inasmuch  as  the  corporation  is  not  admitted  into  the  state  until  it  pays 
the  tax.  Philadelphia  Fire  Association  v.  New  York,  119  U.  S.,  110  (1886).  But  a 
■corporation  is  a  "  person  "  in  the  meaning  of  this  provision,  Pembina  Mining  Co. 
V.  Pennsylvania,  135  U.  S.,  181  (1888),  holding,  however,  that  a  state  may  regulate 
the  right  of  foreign  corporations  to  do  business  in  the  state.  A  reduction  of  rail- 
road rates  is  constitutional,  although  the  rate  is  to  vary  according  to  the  length 
of  the  road,  and  results  in  disastrous  loss  to  the  railroads.  Dow  v.  Beidelraan,  133 
U.  S.,  680  (1888). 

A  statute  rendering  railroads  liable  to  their  employees  for  injuries  caused  by  the 
negligence  of  their  fellow-servants  is  constitutional.  Missouri  Pacific  Railway 
Co._«.  Mackey,  127  U.  S.,  305  (1888).  So,  also,  is  a  statute  rendering  a  raih-oad 
liable  for  double  the  value  of  stock  killed  by  it,  Minneapolis,  etc.,  Railway  Co.  v. 
Beck  with,  139  U.  S.,  26  (1889),  holding  also  that  corporations  are  "persons"  within 
the  meaning  of  the  above  constitutional  provisions.  A  state  statute  may  require 
,  locomotive  engineers  to  be  examined  in  regard  to  their  capacity  to  distinguish 
rcolor  signals.  Nashville,  etc.,  R'y  v.  Alabama,  138  U.  S.,  96  (1888).  It  is  constitu- 
tional for  a  state  to  tax  a  railroad  for  bonds  issued  by  the  company.  Bell's  Gap 
R  R.  V.  Pennsylvania,  134  U.  S.,  333  (1890).  A  statute  of  a  state  allowing  its  rail- 
road commission  to  reduce  railroad  rates,  and  not  providing  for  a  judicial  inquiry 
«s  to  the  reasonableness  of  the  reduction,  is  unconstitutional,  the  company  having 
been  denied  the  right  to  put  in  evidence  on  the  subject  Chicago,  M.  &  St  P. 
S'y  V.  Minnesota,  134  U.  S.,  418  (1890);  Minneapolis,  etc.,  R'y  v.  Minnesota,  id.,  467 
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(1890).  The  New  York  statute  imposing  a  tax  upon  foreign  corporations  doing 
business  in  tlie  state  is  legal,  tlie  tax  being  measured  by  the  diviiiends,  Home  Ins. 
Ca  V.  New  York,  134  U.  S.,  594  (1890).  Congress  lias  power  to  repeal  its  charter 
of  the  Mormon  Church  in  Utah,  and  to  use  the  property  of  the  corporation  for 
other  charitable  uses.  Mormon  Church  v.  United  States,  136  U.  S.,  1  (1890).  The 
legislature  of  a  state  may,  as  against  a  city  in  the  state,  repeal  a  statute  which 
allows  the  city  to  offset  taxes  due  from  a  water-works  company  against  moneys 
due  from  the  city  to  the  company  for  water.  New  Orleans  v.  New  Orleans,  etc., 
Co.,  143  U.  S..  79  (1891).  A  state  may  impose  a  tax  on  express  companies,  pro- 
vided the  tax  is  imposed  only  on  businesS'done  within  the  state.  Pacific  Express 
Co.  V.  Seibert,  143  U.  S.,  339  (1893).  A  state  may  compel  the  railroads  to  pay  the 
salaries  and  expenses  of  the  state  railroad  commission.  A  corporation  is  a  "  per- 
son "  within  the  meaning  of  the  above  amendment.  A  state  tax  oil  the  gross 
income  of  railroads  in  proportion  to  the  number  of  miles  operated  in  the  state  is 
legal.  Charlotte,  etc.,  E.  E.  v.  Gibbes,  143  U.  S.,  386  (1893).  The  statute  of  New 
York  imposing  a  tax  upon  the  entire  capital  stock  of  foreign  corporations  doing 
business  in  the  state  is  legal,  even  though  it  may  be  unjust  Horn  Silver  Mining  Co. 
V.  New  York,  143  U.  S.,  305  (1892).  The  statute  of  Michigan  j'educing  raih-oad  pas- 
senger rates  according  to  the  amount  of  income  a  mile  is  legal,  there  being  no 
evidence  that  such  reduction  would  diminish  the  entire-  income  of  the  company. 
Chicago  &  Grand  Trunk  R'y  v.  Wellman,  143  U.  8.,  339  (1892).  The  statute  of 
New  York  reducing  the  charges  of  grain  elevators  is  legal.  Budd  v.  New  York, 
143  U.  S.,  517  (1893).  The  statute  of  New  York  compelling  corporations  using 
electrical  wires  in  cities  to  place  such  wires  under  ground  is  legal.  New  York  v. 
Squire,  145  U.  S.,  175  (1893).  A  statute  may  require  railroad  companies  to  build 
fences  along  their  roads.     Minneapolis,  etc.,  R'y  v.  Emmons,  149  U.  S.,  364  (1893). 

§991.  Corporations  created  Iby  the  United  States.— The  constitutional 
power  of  the  federal  government  to  create  a  corporation  has  been  a  political  as 
well  as  a  judicial  question.  The  United  States  Bank,  through  the  influence  of 
Alexander  Hamilton,  was  chartered  by  the  federal  government  in  1791,  and  was 
rechartei-ed  in  1816.  The  constitutionality  of  these  charters  was  vigorously  at- 
tacked by  the  Democratic  party,  and  in  1833  President  Jackson  vetoed  and  de- 
feated a  third  charter  to  such  an  institution.  A  similar  charter  was  vetoed  by 
President  Tyler  in  1841.  The  advent  of  the  Republican  party  to  power,  and  the 
outbreak  of  the  civil  war,  brought  new  political  ideas  into  force.  The  result  has 
been  that  the  federal  government  has  granted  many  charters  to  two  classes  of len- 
terprises  —  national  banks,  and  railroads  running  into  two  or  more  states.  In 
1863  congress  chartered  the  Union  Pacific  Railroad  Company  (13  Stat,  at  Large, 
489).  In  1864  congress  chartered  the  Northern  Pacific  Railroad  Company ;  in  1866 
the  Atlantic  &  Pacific  Railroad  Company ;  in  1871  the  Texas  Pacific  Railway 
Company ;  and  other  charters  have  been  granted.  The  incorporation  of  national 
banks  was  authorized  by  a  general  statute  passed  in  1863. 

In  an  early  decision  by  Chief  Justice  Marshall  the  legality  of  the  charter  of  the 
United  States  Bunk  was  upheld.  McCuUoch  v.  State  of  Maryland,  4  Wheat,  316 
(1819).  See,  to  same  effect,  Osborn  v.  U.  S.  Bank,  9  Wheat,  738  (1834).  The  con- 
stitutionality of  the  present  national  bank  charters  has  also  been  upheld.  Farm- 
ers', etc..  National  Bank  v.  Dearing,  91  U.  S.,  29  (1875) ;  Legal  Tender  Case,  110 
U.  S.,  421,  445  (1883). 

Congress  has  power  to  create  corporations  in  the  District  of  Columbia.  Hadley 
V.  Freedman's  Savings,  etc.,  Co.,  2  Tenn.  Ch.,  123  (1874);  Williams  v.  Creswell,  51 
Miss.,  817  (1876);  Daly  v.  National  Life  Ins.  Co.,  64  Ind,  1  (1878). 

A  railroad  incorporated  by  the  United  States  may  be  compelled  by  mandamus 
to  perform  its  duties.  Union  Pacific  Railroad  Co.  v.  Hall,  91  U.  S.,  343  (1875) : 
same  case  below,  3  Dill.,  515.  It  is  well  settled  that  a  corporation  incorporated 
by  the  United  States  is  exempt  from  the  operation  of  state  laws,  so  far  as  these 
affect  the  corporation  in  its  use  as  an  instrument  of  government  by  the  United 
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States.  Farmers',  etc.,  National  Bank  v.  Dearing,  91  U.  S.,  29  (1875).  Such,  also, 
is  the  rule  in  regard  to  state  usury  laws,  aud  state  taxation  of  such  corporations. 
See  Railroad  Co.  v.  Peniston,  18  Wall.,  5  (1873) ;  National  Bank  v.  Commonwealth, 
9  Wall.,  353  (1869);  Thomson  v.  Pacific  Railroad,  9  Wall.,  579  (1809);  and  §  569, 
supra. 

§  993.  K'atioiial  Banks. —  By  the  national  banking  act  the  articles  of  associa- 
tion may  contain  any  "  provisions,  not  inconsistent  with  law,  which  the  associa- 
tion may  see  fit  to  adopt  for  the  regulation  of  its  business  and  the  conduct  of  its 
affairs."  §  5133,  R.  S.  U.  S.  Incorporation  is  by  filing  a  certificate,  under  the 
general  incorporating  act  §  5135.  The  corporation  shall  exist  for  twenty  years, 
unless  the  articles  of  association  or  two-thirds  in  interest  of  the  stockholders  pre- 
scribe otherwise.  The  corporation  may  at  any  time  change  its  officers.  It  shall 
not  commence  business  until  authorized  to  do  so  by  the  comptroller  of  the  cur- 
rency. §  5136.  It  shall  not  take  a  mortgage  on  i-eal  estate.  It  shall  not  hold  real 
estate  taken  on  a  debt  for  over  five  j-ears.  §  5137.  The  capital  is  to  be  $50,000  or 
over  if  in  a  city  of  less  than  six  thousand  population ;  |100,000  or  over  if  less 
than  fifty  thousand ;  $200,000  oi-  over  if  over  fifty  thousand  people.  §  5138.  Fifty 
per  cent,  of  the  capital  stock  is  to  be  paid  in  upon  organization,  and  ten  per  cent 
on  or  before  each  succeeding  five  months.  §  5140.  It  may  reduce  the  capital 
stock  on  a  two-thirds  vote  of  all  the  stock.  §  5143.  No  stockholder  who  has  failed 
to  pay  calls  on  his  stock  shall  vote  at  elections.  §  5144.  See  36  Fed.  Rep.,  246. 
There  must  be  five  or  more  directors.  They  hold  office  for  one  year.  §  5145.  Di- 
rectors must  be  citizens  of  the  United  States;  three-fourths  must  have  been  resi- 
dents of  the  state  for  a  year ;  and  each  must  own  ten  or  more  shares  of  stock. 
§  6146.  The  directors  must  take  an  oath,  g  5147.  Stockholders  are  liable  for 
corporate  debts  to  an  amount  equal  to  and  in  addition  to  the  subscriptions  for 
their  stock,  g  5151.  Executors,  administrators,  guardians  and  trustees  are  not 
liable  on  stock,  but  the  trust  fund  is  liable. ,  g  5152.  The  deposit  of  United  States 
bonds  owned  by  the  national  bank,  •with  the  United  States  treasurer,  as  security 
that  the  bank  will  redeem  the  paper  money  that  the  national  banking  act  author- 
izes it  to  issue,  is  a  subject  of  minute  regulation.  See  §  5157,  etc.  For  usury  the 
bank  forfeits  the  interest,  and  if  the  interest  is  already  paid,  twice  its  amount  may 
be  recovered  back.  §  5198.  Before  a  dividend  is  declared,  one-tenth  of  the  profits 
are  to  be  added  to  the  surplus  fund,  until  the  latter  is  twenty  per  cent,  of  the  cap- 
ital, g  5199.  The  bank  shall  not  purchase  or  loan  on  the  security  of  its  own  stock, 
g  5201.  In  case  of  impairment  of  capital  stock,  the  stockholders  must  be  assessed 
to  replace  it  g  5205.  Five  reports  are  to  be  made  during  each  year,  g  5211. 
Shares  of  stock  in  national  banks  may  be  taxed  by  the  states,  g  5219.  The  comp- 
troller may  appoint  a  receiver  of  a  bank  whenever  he  is  satisfied  that  it  is  insolv- 
ent Act  of  June  30,  1876,  g  1.  National  banks  are  citizens  of  the  state  vthere 
they  are  located,  so  far  as  litigation  is  concerned.  Ch.  373,  Acts  of  1887.  They 
may  increase  their  capital  stock  upon  a  two-thirds  vote  in  interest  of  the  stock. 
Ch.  73,  Acts  of  1886.  .  Upon  the  expiration  of  the  bank  charter,  the  charter  may 
be  renewed  by  two-thirds  in  interest  of  the  stock,  but  dissenting  stockholders  must 
be  bought  out  at  an  appraised  valuation  of  their  stock.  Ch.  290,  Acts  of  1883.  For 
purposes  of  suit,  a  national  bank  is  a  citizen  of  the  state  in  which  it  is  located, 
Ch.  866,  g  4,  L.  1888. 

§  993.  The  Intei-'state  Commerce  Act.—  By  act  of  congress  of  February  4, 
1887,  commonly  called  "The  Interstate  Commerce  Act,"  all  railroads  running 
from  one  state  into  another  were  rendered  subject  to  the  following  provisions : 
Railroad  charges  are  to  be  reasonable.  Discriminations  betvi-een  persons  are  pro- 
hibited. So,  also,  are  discriminations  between  localities  or  kinds  of  traffic.  Rail- 
roads must  give  equal  facilities  to  all  connecting  lines.  Greater  charges,  under 
substantially  similar  circumstances  and  conditions,  for  a  shorter  than  for  a  longer 
distance  over  the  same  line,  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance,  are  prohibited.    Pools  between  competing  roads  are 
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prohibited.  Ten  days'  notioe  must  be  given  of  advances  in  rates.  Free  passes  are 
■prohibited.  Five  commissioners  are  appointed  by  the  president  of  the  United 
States,  with  the  concurrence  of  the  senate,  to  apply  the  lave.  The  powers,  duties 
and  functions  of  this  commission,  however,  are  somewhat  limited.  See  37  Fed. 
Rep.,  507.  By  the  act  of  March  3,  1.889,  amendments  were  made  requiring  three 
days'  notice  of  reductions  in  rates ;  railroad  officials  are  made  subject  to  imprison- 
ment as  well  as  fines  for  violation  of  the  act,  and  shippers  are  made  liable  also  for 
inducing  a  violation,  A  witness  being  examined  in  connection  with  a;n  alleged 
violation  of  the  interstate  commerce  act  cannot  be  compelled  to  testify  if  his 
testimony  would  criminate  himself.  Counselman  v.  Hitchcock,  143  U,  S.,  547 
(1893).  The  interstate  commerce  act  does  not  prevent  a  railroad  from  selling  a 
"  party-rate  ticket "  for  ten  or  more  persons  at  a  less  rate  than  that  charged  to  a 
single  individuaL  Interstate  Commerce  Commission  v.  B,  &  O,  R  R.,  145  TJ.  S,, 
«63  (1893), 
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[The  references  a/re  to  tTie  sections.1 

A. 

ABANDONED  RIGHT  OF  WAY,  how  far  covered  by  mortgage,  856. 

ABANDONMENT.    See  also  Defenses. 
of  canal,  923. 

enterprise,  no  defense  to  subscriptions,  189. 
part  of  route  of  railroad,  forfeiture  therefor,  903. 
right  of  way  by  railroad,  905. 
ABATEMENT, 

of  actions  by  dissolution  of  corporation,  see  StJlTS. 
of  legacy  of  stock,  306. 

plea  in,  in  a  suit  by  a  corporation,  753,  note. 
ABORTIVE  COMPANY,  liability  of  promoters  to  subscribers,  68. 

ABSORPTIONS.    See  also  Ultra  Vires. 

are  legal,  when,  893-896. 
ABUSE, 

of  charter,  see  Misuser. 

of  franchises,  see  Dissolution'. 
ABUTTING  PROPERTY-OWNERSj 

right  to  damages  from  street  railways,  914. 

from  telegraph  and  telephone  companies,  930;  93T.. 

cannot  question  right  of  water-works  company  to  lay  pipes  in  street,  932. 
ACADEMY,  regulation  of,  500,  note. 

ACCEPTANCE. 

of  an  amendment  to  a  charter,  should  be  by  the  stockholders,  499.     See  also 
Charter. 
charter,  may  be  implied,  640. 
a  conditional  subscription,  84. 
oEBce,  624. 
f        subscription  by  corporation,  72.  note, 
benefits  or  position  of  stockholder,  52. 

ACCEPTANCES  may  be  made  and  issued  by  corporations,  761, 

ACCIDENTS, 

on  railroad  while  trustee  in  possession,  823. 

purchaser  at  foreclosure  sale  not  liable  for,  890. 
ACCOMMODATION  PAPER  made,  indorsed  or  issued  by  a  corporation,  761,  774. 

ACCOUNTING, 

by  an  income  bondholder,  773a. 

by  receiver,  SSO. 
ACKNOWLEDGMENT, 

of  execution  of  corporate  contracts,  mode  of,  732. 

of  mortgage,  810. 
ACQUIESCENCE, 

barring  a  stockholder's  right  to  enjoin  the  issue  of  preferred  stock,  368,  note. 

of  stockholders  in  increase  of  capital  stock  by  directors  ratifies  same,  385. 

as  a  bar  to  stockholder's  actions,  see  Laches. 

ACQUISITIONS,  mortgage  of  future,  see  MORTGAGE. 
123  *       1953 
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[The  references  are  to  the  sections.'] 

ACTION  AT  LAW.    See  also  Pleading  and  Practice;  Suits. 
by  corporate  creditors  to  reach  unpaid  subscriptions,  203. 
to  enforce  stoclihiolder's  statutory  liability,  321. 
for  money  had  and  received,  159. 
on  subscriptions,  see  Defenses. 
to  collect  subscriptions,  71-76  (ch.  IV,  C). 
when  stockholder  is  deprived  of  his  stock: 
pleading  and  practice  herein,  573. 
action  for  money  had  and  received,  578. 
assumpsit,  574. 
bill  in  equity,  579. 
detinue  and  replevin,  577. 
trespass  on  the  case,  575. 
trover,  576. 
ACTS  OF  THE  LEGISLATURE.    See  Charter;  Constitutionautt. 
ADEMPTION  of  a  legacy  of  stock,  306. 
ADJOURNED  MEETINGS,  601. 
ADJOURNMENT  of  sale  on  foreclosure,  850. 
ADMINISTRATOR.    See  also  Executor  and  Administrator. 
sale  of  stock  by,  398,  433. 
duly  as  to  legacies  of  stock.  307. 

I'iglits  and  duties  of  corporation  as  to  transfers  by,  397,  398. 
liability  on  stock,  248.    . 
right  to  vote,  612. 
ADMISSIONS, 

of  stockholder  do  not  bind  another  stockbolder,  11. 

of  a  corporation,  how  far  the  admissions  and  declarations  of  a  director,  pres- 
ident, cashier,  general  manager,  treasurer,  agent  or  stockholder  affect  the 
corporation,  736. 

ADOPTION.    See  Contracts. 

ADVANCES.    See  also  Ultra  Vieks  Acts;  Promoters. 

,,      lien  for,  as  against  mortgage,  860. 

future,  mortgage  to  secure,  787. 
ADVERSE  TITLE,  trial  of,  in  foreclosure  suit,  843.  » 

ADVERTISEMENT.    See  Notice;  Prospectus. 
AFTER-ACQUIRED  PROPERTY, 

mortgage  to  secure,  787,  852,  857. 

coveis  what  personal  properti',  contracts,  etc.,  853. 
AGENCY  may  be  established  by  acts  without  specific  agreement,  447. 
AGENT.    See  also  "Blind  Pool;"  Partners;  "Pools." 

selling  stock  without  authority,  351. 

selling  or  pledging  stock,  331. 

may  subscribe  for  stock,  68. 

•when  unauthorized,  principal  may  repudiate,  68. 

when  unauthorized  to  represent  corporation,  efEect  of  subscription,  69. 

liability  of,  see  Liability  (of  trustees,  executors,  agents,  etc.);  Salps  of 
Stock,  etc. 

of  company  obtaining  secret  profit,  650. 

powei'S  of  various,  see  CONTRAC-. 

selling  stock,  429. 

various  suboi'dinate,  powers  of,  720. 

rights  and  duties  of  corporation  as  to  transfers  by,  397. 

liability  on  stock,  249. 

of  municipality  making  subscription,  96. 

liabilitj-  of,  on  irregularly-executed  corporate  contracts,  724. 

pledging  stock  in  breach  of  trust,  474. 

admissions  and  declarations  of,  726. 

notice  to,  737. 

purchase  of  stock  by  one  for  all,  3^0,  note. 

corporations  chargeable  with  fraudulent  representations  of,  139,  140. 

authorization  of,  how  proved,  714. 

general,  powers  of,  719. 
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[The  references  are  to  the  sections.l 

AGREEMENTS.    See  also  Contract  ;  Subscription. 
to  subscribe,  how  far  enforceable,  71-75. 
by  stockholders  to  guaranty  company  debts,  76. 

AID, 

by  municipal  corporation,  91'.    See  also  Municipal  Subscriptions. 
by  one  corporation  to  another,  681. 

ALABAMA, 

rule  as  regards  transfer  of  stock  without  registry,  489. 

rule  in,  that  by-law  cannot  ci'eate  lien  on  stock,  for  debts  due  to  corporatipn, 

so  as  to  bind  bona  fide  purchaser  without  notice,  522. 
lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
statutes  affecting  corporations.  937. 

ALIEN  CORPORATION.    See  Foreign  Corporations. 

ALLEGATIONS.    See  Pleadings:  Suits. 

ALLOTMENT  OF  SHARES.    See  Contract  op  Subscription;  Increase  anb 
Reduction  of  Capital  Stock. 

ALLOWANCES  to  receivers,  879. 
ALTERATION.    See  also  Amendments  ;  Charter. 

of  articles  of  incorporation,  before  incorporation,  63. 

after  incorporation,  492-503  (ch.  2XVIII). 
number  of  bond,  762. 

charter  allowing  lease,  sale  or  consolidation,  896. 
AMALGAMATIONS.     See  also  Ultra  Vires. 

without  authority  of  charter  or  statute  are  ultra  vires,  892. 
are  legal  when,  893-896. 

AMENDMENTS  to  constitution  of  a  state,  prohibiting  municipal  subscriptions, 
93,  93. 

AMENDMENTS  TO  CHARTERS.    See  also  Charter  ;  Constitutionality. 

a  corporate  charter  is  a  contract  between  three  parties  —  the  state,  the  cor- 
poration and  the  stockholders,  493. 
the  charter  is  a  contract  between  the  corporation  and  the  stockholders,  493. 
between  the  state  and  the  corporation,  494. 
between  the  state  and  the  stockholders,  495,  496. 
amendment  of  special  charters  where  constitution  forbids  special  charters,  8, 

note, 
auxiliary  and  incidental  amendments  are  constitutional,  though  some  of  the 

stockholders  dissent,  499. 
material  amendments  offered  to  the  stockholders  can  be  accepted  only  bj  a 

unanimous  vote,  500. 
amendments  under  the  reserved  power  of  the  state  to  alter  or  amend  the 

charter,  501. 
dissenting  stockholder's  remedy  against  an  illegal  amendment,  502. 
assent  and  acquiescence  as  a  bar  to  the  stockholder's  remedy,  503. 
acceptance  should  be  by  stockholders,  499. 
charter  amendments  imposed  upon  the  stockholders,  407. 
charter  amendments  offered  to  the  stockholders,  498. 
relative  to  taxation,  494. 

liability  of  stockholders,  497. 
change  in  route,  499,  note,  500,  note, 
building  branch  lines,  499,  note,  501,  note, 
issuing  preferred  stock,  499,  note. 

or  more  common  stock.  499,  note, 
extending  time  of  work,  499,  note. 

authorizing  consolidation,  499,  note,  500,  note,  501,  note, 
change  of  name,  499,  note, 
change  of  terminus,  499,  note,  500,  note.      , 
reduction  of  capital,  499,  note,  501,  note, 
shortening  the  road,  499,  note,  500,  note, 
enlarging  the  capital,  499,  note, 
extending  the  road,  499,  note,  500,  note. 
purcJiasing  a  road,  499,  note,  500,  note. 
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[The  references  are  to  the  sections.'] 

AMENDMENTS  TO  CHARTERS  —  conHnwed. 

relative  to  increasing  the  number  of  directors,  499,  note. 

buying  or  guarantying  stock,  499,  note. 

enlarging  the  business,  500,  note. 

commencing  on  part  subscription,  500,  note. 

dividing  the  line,  500,  note. 

transferring  the  subscription,  500,  note. 

increasing  power  to  hold  property,  500,  note. 

increasing  the  par  value  of  stock,  500,  note. 

a  lease,  501,  note. 

borrowing  money,  501,  note, 
application  for,  cannot  be  enjoined,  502,  note, 
a  waiver  of  right  of  state  to  forfeit,  636. 
use  of  corporate  funds  to  obtain,  will  be  enjoined,  908. 
constitutionality,  633,  note, 
authorizing  sale,  lease,  etc. ,  896. 

AMOTION  of  officers,  620. 
ANCILLARY  BILL  on  foreclosure,  840. 
ANIMUS  of  a  suit,  see  Motives. 
ANSWER,  I 

by  a  corporation  in  a  suit,  752. 

default  in,  in  foreclosure  suits,  847. 
APPEAL, 

in  corporate  suits  cannot  be  controlled  by  the  stockholders,  750. 

by  bondholders,  821.  ' 

in  foreclosure,  849. 

from  order  for  payment  of  claims  in  priority  to  mortgage,  861,  note, 

APPEARANCE, 

by  a  corporation  in  a  suit,  752. 

special,  in  order  to  object  to  the  jurisdiction,  759. 
APPOINTMENT, 

of  agent,  see  Agents. 

of  receiver,  see  Receivers. 

APPORTIONMENT, 

of  subscriptions,  58.     See  also  Contract. 

of  "  tolls,"  see  Traffic. 
APPURTENANCES,  meaning  of,  as  used  in  mortgage,  856. 
AQUEDUCT,  condemnation  of  land  for,  904. 
ARIZONA,  statutes  affecting  corporations,  981. 
ARKANSAS, 

lien  statute,  859. 

statutes  affecting  corporations,  937. 

ARREARS   of  dividends  on  preferred  stock,  273-375.      See  also  Preferred 
Stock. 

ARREST, 

for  conversion  of  stock,  576,  note. 

by  a  corporation,  698. 
ARTICLES  OF  ASSOCIATION, 

definition,  15. 

false,  a  misuser,  633,  note. 

liability  of  stockholders  where  articles  not  filed,  etc.,  331-285. 

subscriptions  attached  thereto,  63. 
ASSAULT  AND  BATTERY, 

by  a  corporation,  698. 

liability  of  officer,  682,  note. 

ASSENT.    See  Contract  (of  subscription). 

ASSESSMENTS.    See  also  Call. 

by  the  corporation  on  stock  in  excess  of  the  par  value,  241,  248. 
are  generally  invalid,  343. 
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ASSESSMENTS  —  continued. 

of  stockholders  by  themselves,  effect  as  to  statutory  liability,  319,  note, 
beyond  the  par  value  of  stock,  423. 

voluntary,  by  the  stockholders,  no  debt  thereby  incurred  by  the  corpora- 
tion, 241,  note, 
definition,  104. 

for  paving  as  against  mortgage,  860. 
on  street  railroads,  see  Street  Railways. 

ASSETS.    See  also  Capital  Stock. 
upon  dissolution,  641. 
upon  the  repeal  of  a  charter,  639. 
equitable,  aflfocted  by  mortgage,  853. 
sale  of,  for  purpose  of  reorganization,  884, 

ASSIGNEE.    See  also  Sales  of  Stock. 
of  subscription,  may  enforce  it,  71. 
in  bankruptcy,  sale  of  stock,  330,  430. 

liability  of,  in  transfers  of  stock,  352. 

his  powers  and  duties  in  respect  to  unpaid  subscriptions,  208. 
for  benefit  of  corporate  creditors  may  collect  subscriptions,  208. 

cannot  enforce  the  stockholder's  statutory  liability,  318. 

liability  on  stock,  353. 

ASSIGNMENT, 

of  certificate  of  stoclc,  method,  441.    See  also  Sales  of  Stock;  Transfer. 

bonds  of  corporations,  762. 

life  insurance  policy  in  pledge,  928. 

subscriptions  by  the  corporation  before  or  after  call,  111. 

stock  to  defraud  creditors,  340,  484. 

for  benefit  of  crjeditors,  331,  note, 
equitable,  by  mortgage,  852,  note, 
with  preference  for  directors'  debts,  661. 
for  benefit  of  creditors,  may  be  made  by  corporations,  691. 
preferences  may  be  given,  661. 

ASSOCIATIONS.     See   Joint-stoxjk   Associations;   Unincorporated  Joint- 
stock  Associations. 
ASSUMING  the  position  of  stockholder,  53.  ,        ' 

ASSUMPSIT.    See  also  Action. 
in  suits  relative  to  stock,  574. 
to  recover  back  money  paid  on  subscription,  159. 

ATTACHMENT, 

an  execution  at  common  law  could  not  reach  shares  of  stock,  480. 

nor,  it  seems,  could  a  court  of  equity  subject  stock  to  the  payment  of 
debts,  481.  / 

by  statutory  provisions  executions  are  generally  sufiioient  to  reach  the  debt- 
or's stock,  483. 

stock  can  be  attached  only  in  the  state  creating  the  corporation,  485. 

rights  of  an  unregisteied  transferee  of  a  cei'tificate  of  stock  as  against  an  at- 
tachment or  execution  levied  on  that  stock,  486. 

rule  in  New  Yorlf,  Pennsylvania,  New  Jersey,  Minnesota,  South  Carolina, 
Texas,  Louisiana  and  the  federal  courts,  487. 

rights  and  duties  of  the  corporation  in  such  cases,  488. 

rule  in  Connecticut,  Maine,  Vermont,  Indiana,  Iowa,  Maryland,  Wisconsin, 
Alabama  and  California,  489. 

rule  in  Massachusetts  and  New  Hampshire,  490. 

shares  of  stock  cannot  be  subjected  to  the  payment  of  the  stockholder's  debts 
by  the  process  of  garnishment,  491, 

as  against  mortgagee's  rights,  853. 

as  against  prior  mortgage,  853. 

mortgagee  may  enjoin,  853. 

to  reach  unpaid  subscriptions,  301. 

cannot  be  levied  on  railroad,  858^ 

levy  of,  after  appointment  of  receiver,  866. 

in  another  state  after  receivership,  867. 
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ATTACHMENT  —  continued. 
of  stock,  430. 

duty  of  corporations,  404. 

as  against  an  unregistered  pledgee  of  the  certificatea,  465. 
as  allowed  by  the  statutes  of  the  various  states,  483. 
pledge,  etc.,  and  of  stock  which  the  debtor  has  fraudulently  transferred 

away,  484. 
unissued  bonds,  763. 
money  deposited  to  pay  coupons,  773. 
money  due  from  insurance  company,  928. 
on  bonds,  702. 

mortgaged  property  by  coupon-holder  not  allowed,  773, 

rolling  stock,  854. 

propeity  held  by  receiver,  871. 

ATTESTATION  to  corporate  contracts,  733. 
ATTORNEY, 

salary  of,  657. 

sharing  fees  with  directors,  649,  note, 
power  of,  see  Sales  op  Stock. 
of  trustees,  818. 

receivers,  pay  of,  879. 

company,  taking  pay  from  the  opposite  side,  650,  note. 

right  to  purchase  for  bondholders  at  foreclosure  sale,  885. 
generally  not  appointed  receiver,  864. 
payment  of,  in  priority  to  mortgage,  861,  note. 
AUTHORITY  of  president,  secretary,  treasurer,  cashier,  etc,  see  Contract. 
objecting  to  issue  of  bonds  below  par,  767. 

ATTORNEY-GENERAL.    See  also  Dissolution,  etc. 

B. 

BALLOTING,  in  elections,  605,  607,  note,  608. 

BANK.    See  also  Admissions  ;  Notice. 

bran'ch,  may  be  a  misuser,  683,  note. 

national,  992. 

purchasing  stock,  809-316. 

pledges  of  stock  to  a,  816. 

cannot  be  a  subscriber  to  stock,  64,  note. 

certification  of  checks,  730,  note. 

president  interested  in  bad' loans,  649,  note. 

guarantying  bonds,  775,  note. 

right  to  participate  in  reorganization,  886,  note. 

taking  mortgages  contrary  to  statute,  690. 

liability  of  officers  for  negligence,  701-703. 

regulated  by  legislature,  933. 

ultra  vires  acts,  681,  note. 

powers  of  cashier,  718. 

powers  of  teller,  etc..  720. 

national,  double  liability  of  stockholders,  215. 

cannot  act  as  a  broker,  446. 
BANKING,  power  of  corporation  to  do,  690. 

BANKRUPTCY,  as  a  defense  to  an  action  for  breach  of  trust,  749. 
BAR,  plea  in,  in  a  suit  by  a  corporation,  753,  note. 
"BEAR,"  in  stock,  defined,  445,  note. 
BEARER,  bonds  payable  to,  763. 
BENEVOLENT  ASSOCIATIONS,  504. 

power  to  mortgage,  779,  note. 
BEQUEST.    See  also  Legacies;  Life  Estates. 

of  stock  to  a  corporation,  is  legal,  311. 

to  a  corporation,  693. 
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BID. 

at  foreclosure  sale.  850. 

for  purposes  of  reorganization,  886,  note,  888,  note. 

BILL, 

ancillary,  for  foreclosure,  840. 
in  equity,  relative  to  stock,  579. 

as  a  remedy  of  stockholders  deprived  of  their  stock.  579. 
of  discovery,  to  ascertain  facts  from  corporate  books,  511,  519. 
of  exchange,  sale  of,  by  receivers,  878. 

may  be  issued  by  corporations,  761. 

accommodation  made  by  a  corporation,  774. 
to  foreclose,  see  Foreclosuee. 

BLANK, 

assignments  of  certificates  of  stock  are  legal  in  America,  380. 
indorsement  of  certificates,  441. 
subscriptions,  53,  note. 

"BLIND  POOL"  in  stock,  320,  note.    See  also  Agents;  Partners;  "Poois." 

BOARD  OF  DIRECTORS.    See  also  Directors. 
may  authorize  mortgages,  808. 
authorizing  bonds  and  mortgage,  763. 

BOARD  OF  TRADE,  rights,  duties  and  liabilities  of,  938. 

BOATS  run  by  a  railroad,  906. 

BONA  FIDE  HOLDERS, 

of  accommodation  paper  issued  by  a  corporation,  774. 
of  overissued  bonds,  760. 

BONA  FIDE  OWNERSHIP  presumed,  768. 

BONA  FIDE  PURCHASER.    See  also  Sales  op  Stock. 
of  bonds  issued  below  par,  765. 

may  enforce  them  at  par,  766. 
restricted  to  certain  purposes,  763. 
who  is,  765,  note,  76^. 

Issued  for  purposes  other  than  as  specified  in  mortgage,  783. 
must  take  notice  of  statutes,  90.     See  also  NOTICE, 
corporate  note  issued  ultra  vires  is  protected,  761. 
forged  transfers  of  stock,  864,  367. 

bonds,  762. 
fraudulently  issued  bonds,  amount  allowed  on  foreclosure,  764. 
guarantied  bonds,  775. 
negotiable  corporate  bonds,  768. 
overissued  stock,  is  not  a  stockholder,  292,  293. 
receiver's  certificates,  876,  877. 

stock,  see  Non- negotiability  ;  Rules  foe  Corporations. 
bound  by  the  acts,  etc.,  of  his  vendor,  733. 
that  has  been  attached  or  sold  under  execution,  486-490. 
from  a  trustee,  325,  326. 

an  agent,  is  protected,  351. 
not  affected  by  rights  of  holders  of  that  stock  back  of  the  last  registry, 

443. 
is  protected  against  a  person  to  whom  the  vendor  had  agreed  to  trans- 
fer it,  338. 
right  to  complain,  40. 
stolen  bonds,  763. 
or  pledgees  of  stock  from  a  pledgee  are  protected,  473. 

BONA  FIDE  TRANSFEREES  of  "  watered "  stock,  liability,  50. 

BONDS.    See  also  Mortgage. 

action  of  trover  for  or  conversion  of,  763. 
and  mortgage  in  one  instrument,  794. 
and  stock,  fictitious  issue  of,  764. 
and  subsequent  consolidations,  769. 
assignment  of,  763. 


Digitized  by  Microsoft® 


1960  GENERAL   INDEX. 

[The  references  are  to  the  sections,"} 
BONDS  —  continued, 
attached,  762. 
attachment  of  seal  to,  763. 
bona  fide  ownership  presumed,  768. 

purchasers  of,  issued  below  par,  765. 
by  or  to  an  irregularly  incorporated  company,  637. 
calling,  first  mortgage  bond,  762,  note, 
canceled,  subrogation  thereto,  762. 
certified  by  trustee  as  fast  as  road  is  completed,  816. 
charter  provisions  against  issue  at  less  than  par,  763. 
convertible  into  stock,  383. 

negotiability  of,  768. 
covered  by  corporate  mortgage,  852. 
date  of,  762. 

default  in,  to  bring  about  foreclosure,  838. 
deferred,  definition,  13. 
definition  of,  15. 

delivered  to  trustee  in  trust,  816. 
dividend,  273,  535. 

enforcement  at  par  by  bona  fide  purchaser,  766. 
exchanged  for  stock,  317,  note, 
execution  of,  763. 

after  judgment  upon,  771, 
outside  of  the  state,  763. 
forged,  763. 

forgery  of  number  of,  762. 
form  of,  763,  note. 

fraud  inducing  subscription,  157,  note, 
fraudulent,  foreclosure  of  mortgage  securing,  766. 
guarantied  by  another  corporation,  775. 

holders,  allowance  for,  where  purchase  at  foreclosure  sale  was  illegal,  885, 
note, 
allowed  disbursements  in  suit  in  behalf  of  all,  818. 
and  collusive  foreclosures.  848. 
and  reorganization,  883-890  (ch.  LII). 
appeal  from  foreclosure  decree,  849. 
as  mortgagees  without  a  trustee,  813. 
appealing,  831. 
bound  by  notice  to  the  trustee,  817. 

the  acts  of  the  trustee,  817. 
buying  in  the  property,  836. 

cannot  claim  benefit  of  contracts  by  mortgagor  with  third  persons,  831. 
levy  execution  upon  mortgaged  property,  829. 
object  to  the  corporation's  buying  stock,  315,  note, 
declaring  principal  sum  due,  800. 
delay  in  applying  to  come  into  reorganization,  885. 
coming  into  reorganization,  889. 
objecting  to  fraudulent  reorganization,  888,  note, 
foreclosing,  costs  to,  825. 

duty  toward  other  holders,  836. 
for  default  in  interest.  836. 
mortgage,  see  Foreclosure. 
in  cases  of  strict  foreclosure,  833. 

majority  rule,  where  possession  of  property  is  taken,  808,  note, 
may  contest  trustee's  compensation,  818. 

enjoin  execution  on  mortgaged  property  by  coupon-holder,  773. 
foreclose  in  federal  courts,  when,  827. 
object  to  illegal  release  of  mortgage,  816. 
not  necessary  parties  to  suit  by  or  against  trustee,  817. 
of  purchase-money,  mortgage  as  against  creditors  of  old  company,  670. 
prior  request  to  trustee  to  bring  suit,  836. 
proving  bonds  in  foreclosure  suit,  821. 
purchasing  at  foreclosure  sale,  886. 
relation  towards  trustees  of  deed  of  trust,  see  Trustee. 
remedy  against  fraudulent  foreclosure,  828, 
removing  trustee,  819. 
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BONDS  —  continued. 

request  to  trustee  to  foreclose,  provision  as  to,  803,  note, 
right  to  participate  In  reorganization,  886. 
rights  of,  where  trustee  purchases  at  foreclosure  sale,  885. 
suit  to  foreclose  where  trustee  declines,  835. 
prevent  reduction  of  rates,  830. 
prevent  waste,  etc,  830. 
trustee  a  necessary  party,  826. 
time  within  which  they  may  come  Into  reorganization,  888. 
waiving  default,  801. 

where  foreclosure  Is  for  sole  purpose  of  paying  off  bonds,  838. 
income,  character  of  and  rights  of  holders,  773a. 
irredeemable,  773a. 
issued  as  a  dividend,  768. 

at  different  times,  763. 

at  discount  to  a  director,  in  Ohio,  47. 

below  par,  corporation  objecting,  767. 

for  construction  work  or  for  property,  764, 
may  be  usury,  763. 
objection  of  judgment  creditor,  767. 
state  objecting,  767. 
stockholders  objecting,  767. 
for  construction  work,  validity,  47,  note, 
for  property  or  construction  work,  764. 
fraudulently  to  directors,  766. 
in  excess  of  the  statutory  or  charter  limit,  760. 
to  contractor  not  completing  work,  764. 
without  consideration,  43,  note, 
invalidity  of  part,  788. 
limitation  on  the  amount  of  issue  of,  763. 
lost,  768,  note. 

may  be  enforceable  though  mortgage  is  Illegal,  763. 
issued  below  par,  763. 

by  corporations,  763. 
payable  to  bearer,  763. 
purchased  by  stockholders,  766. 
received  in  payment  of  stock,  383,  note, 
misrepresentations  as  to,  140,  note. 
name  of  payee  and  place  of  payment  omitted,  763. 
nature  of  suit  upon,  771. 

negotiability  as  affected  by  provisions  thereof,  768. 
extends  to  mortgage,  770. 
of  guaranty  thereof,  775. 
no  lien  on,  for  contractor,  860,  note, 
numbers  of,  overissue,  760,  note. 

no  priority  by  reason  thereof,  763. 
of  indemnity  as  against  mortgage,  860. 
individual,  not  negotiable,  768. 
municipality  used  to  pay  a  subscription,  98. 

cannot  be  Issued  at  less  than  par,  93,  note. 
states,  carnot  be  taxed  by  the  United  States,  569. 
United  States,  cannot  be  taxed,  569. 
overdue  are  not  negotiable,  768. 

interest  on,  773. 
overissued,  rights  of  bona  fide  holders,  760. 
payable  to  order  of  bearer  are  negotiable,  768. 
payee  left  blank,  763. 
payment  of,  by  construction  company,  foreclosure,  846. 

on  foreclosure  sale,  887. 
pledged  by  the  corporation,  763. 
pledgee  of,  may  collect  coupons,  773. 
preferred  stock  sometimes  very  similar  to,  271,  787. 
priority  money,  763. 
proof  of,  in  foreclosure  suits,  847. 
purchased  by  the  corporation  may  be  reissued,  763. 

in  bad  faith,  amount  allowed  on  foreclosure,  764. 
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BONDS  —  continued. 

purchasers  with  notice  may  not  enforce  the  par  value,  766. 

purposes  other  than  as  represented,  763. 

railroad  mortgagp,  833. 

received  by  a  corporation  upon  a  sale  of  its  propei-ty,  663. 

referred  to  mortgage  are  subject  thereto,  763. 

reorganization  by  scaling  down,  883. 

required  from  the  receiver,  863,  note. 

restricted  to  certain  purposes,  763. 

sale  of,  by  corporation  to  directors,  763. 

scaling  down  of,  for  purposes  of  reorganization,  883. 

should  be  dated  same  as  mortgage,  810. 

sold  in  violation  of  injunction,  768. 

with  a  bonus  of  stock.  763. 
statute  of  limitations  upon,  771.  846. 
stolen,  bona  fide  purchaser  of,  768. 
stolen  before  trustee's  certificate  is  attached,  763. 
suit  at  law  upon,  771. 
supersedeas,  on  appeal  in  foreclosure,  849. 
taxation  of,  763. 

temporary  certiiicate  for,  on  reorganization,  888. 
tender  of  payment  on  foreclosure,  850. 
time  of  payment  of,  762. 

to  be  issued  as  a  "  bonus  "  on  a  subscription,  78,  note, 
trustees'  certiiicate  thereon,  effect  thereof,  814. 
turning  in,  on  reorganization,  887. 
unissued  cannot  be  attached,  763. 

unsecured  by  a  mortgage  may  be  issued  by  corporations,  762, 
used  for  other  purposes  than  specified  in  mortgage,  783. 
validity  of,  as  affecting  receivership,  863. 

receiver  may  contest,  870. 
waiver  of  rights  by  agreement,  793. 
"  watered,"  763a. 

"watered,"  may  be  issued  by  one  stockholder  owning  all  the  stock,  663, 
who  is  a  bona  fide  purchaser  of,  765,  note, 
with  a  bonus  of  stock,  43,  763. 

BONUS  of  stock  with  bonds,  43,  763. 

BOOK,  certificate,  corporation  need  have  only,  383. 

BOOKS, 

of  corporation,  as  evidence  against  stockholders,  727. 
of  incorporation,  753,  note, 
for  registry  of  transfers,  383. 
in  receiver's  hands,  open  to  all  parties,  873. 
viandamus  to  compel  illegally-elected  oflScers  to  turn  them 

over,  613. 
out  of  the  state,  may  be  a  misuser,  633,  note, 
right  of  a  stockholder  to  examine,  see  INSPEC3TI0N, 
upon  receivership,  866. 
corporate  entries  on,  as  evidence  of  stockholdership,  55. 
minute,  of  directors,  as  evidence,  714. 

BOOK-KEEPER,  powers  of,  730,  note. 

BOOMING  COMPANY, 

may  be  given  power  to  condemn  land,  904. 
rights,  duties  and  liabilities  of,  933. 

BORROWING  MONEY, 

amendment  to  charter  authorizing,  501,  note. 

from  corporation,  690. 

in  excess  of  the  charter  or  contract  limit,  760. 

BORROW  money, 

power  of  corporation  to,  760. 

of  receiver  to,  se§  Receivers. 
BRANCH  BANK,  may  be  a  misuser,  633,  note. 
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BRANCH  LINES, 

amendment  of  charter  authorizing,  499,  note,  501,  note, 

subject  to  prior  mortgage,  837. 
BREACH  OF  CONTRACT  to  sell  stock,  335-338. 
BREACH  OF  TRUST.    See  also  Directors. 

by  a  trustee  in  selling  stock,  333-337. 

BREWING  COMPANY  has  power  to  guaranty  lease  of  premises  engaged  in  the 
business,  775. 

BRIBES.    See  Directors. 
BRIDGE, 

cannot  be  sold  under  levy  of  execution,  933. 
companies,  right  to  build  is  a  franchise,  933. 

exclusive  privileges  to,  933. 

exercise  of  power  of  eminent  domain  by,  933. 

reduction  of  tolls  charged  by,  933, 

regulation  of,  by  legislature,  933. 
joint  use  of,  by  two  railroads,  897. 
made  free,  923. 

of  railroads,  legislature  may  order,  900. 
use  of,  by  street-railroad,  933. 

BROAD  GAUGE,  railroad  having,  may  construct  narrow  gduge,  908. 
BROKERS  in  stocks  and  contracts. 

definitions  and  scope  of  the  subject,  445. 

who  may  be  a  broker  and  customer,  446. 

facts  making  person  a  broker  or  customer  unintentionally,  447. 

bi'oker  must  obey  specific  orders  of  customer,  448^ 

must  act  in  good  faith  and  in  reasonable  time,  419. 

cannot  purchase  from  or  sell  to  himself,  450. 

duties  and  liabilities  of  customer  toward  broker,  451. 

duties  and  liabilities  of  broker  toward  customer,  453. 

method  of  completing  a  broker's  contract,  453. 

privity  of  contract  between  broker  and  opposite  parties,  454. 

privity  of  contract  between  the  opposite  customers,  455, 

intervening  sub-bi'okers  and  sub-customers,  456. 

purchases  Or  sales  on  margins ;  broker  as  a  pledgee,  457. 

broker's  rights  and  duties  on  failure  of  margin,  458. 

what  will  excuse  notice  and  demand  for  more  margin,  459. 

customer's  remedies  and  damages  herein,  460. 

broker's  remedies  and  damages  herein,  461. 

broker's  customs  and  usages,  468. 

see  also  Gambling  Sales  of  Stock. 

holding  stocfi  on  a  margin  is  a  pledgee,  467. 

measure  of  damages  in  actions  by  or  against,  460,  461. 

usury  in  their  transactions,  451,  note. 

sales,  etc.,  of  spurious  stock,  451. 
"  BULL"  in  stocks  defined,  445,  note. 
BUSINESS, 

of  corporation  may  be  in  one  state  although  it  is  incorporated  by  another 
state,  337-339. 

failure  to  commence,  as  required  by  charter,  638. 

new,  undertaken  bj'  the  corporation,  680. 

BY-LAWS.    See  also  Corporate  Meetings. 
whenjiens  on  stock  can  be  created  by,  533. 
no  lien  on  national-bank  shares  can  be  created  by,  533. 
liens  on  stock  created  by,  bind  only  purchasers  with  notice,  534. 
authorizing  administration  of  oath  at  elections,  is  not  good,  611. 
restricting  the  right  to  vote,  are  void,  633. 

illegal,  cannot  be  leg<"ilized  by  printing  on  certificate,  700a,  note, 
various,  which  may  or  may  not  be  enacted,  700u,  notes, 
imposing  further  liability,  is  void,  700re,  note, 
of  a  corporation,  700a. 
how  created  and  modified,  700a. 
third  persons  are  not  bound  to  know  of  them,  735. 
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BY-LAWS  —  continued. 

power  to  make,  may  be  delegated,  700a. 

Vegulating  the  method  of  transferring  or  registering  transfers  of  stock,  383. 
cannot  compel  stockholder  to  sell  his  stock  to  the  company,  289,  note, 
rendering  stockholders  liable  for  more  than  the  par  value  of  the  stock  is  not 

valid,  242. 
may  authorize  the  issue  of  preferred  stock,  when,  368. 
fixing  the  time,  place,  etc.,  of  a  corporate  meeting,  594. 
requirement  that  contracts  shall  be  executed  in  a  certain  manner,  735, 
cannot  authorize  forfeiture  of  stock,  123. 
restraining  the  sale  of  stock,  333. 
as  to  creation  of  preferred  stock,  368. 

c. 

CABLE  COMPANIES  are  similar  to  telegraph  companies,  930. 
CABLE  POWER,  right  of  street  railroad  to  use,  915. 

CALIFORNIA, 

by-law  cannot  create  lien  on  stock  for  debts  due  to  corporation  so  as  to  bind 
bova  fide  purchaser  without  notice,  533. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

rule  as  regards  transfer  of  stock  without  registry,  489. 

statutes  affecting  corporations,  938. 
CALL, 

defined,  104. 

is  generally  necessary,  105. 

when  unnecessary,  106. 

New  York  rule,  107. 

not  necessary  if  the  corporation  is  insolvent,  108. 

who  is  to  make  calls,  109. 

calls  by  directors,  110. 

assignment  of  subscriptions  by  the  corporation  before  or  after  call,  111. 

interest  runs  from  the  time  the  call  is  due,  113. 

defense  that  illegal  sale,  lease  or  consolidation  has  been  made,  896. 

stockholders  cannot  question  advisability  of  call,  113. 

must  be  uniform  and  impartial,  114. 

no  formalities  in  making  calls,  115. 

time,  place,  amount,  and  person  to  whom  payable,  116. 

notice  of  calls,  117,  118. 

service  of  notice,  119. 

demand,  waiver,  pleadings,  etc.,  130. 

payment  before,  193,  note. 

of  meeting  of  municipality,  must  comply  with  statute,  94. 

contract  to  postpone  indefinitely  is  void,  53,  note  4. 

of  stockholders'  or  directors'  meetings,  see  Dieectors  ;  Meetings. 

on  subscriptions  payable  in  property,  34. 

right  of  corporation  to  refuse  registry  of  transfer  until  call  is  paid,  894. 

on  a  conditional  subscription,  89. 

may  be  made  payable  in  instalments,  116. 

in  stock-gambling,  explained,  445,  note. 

by  a  court  of  equity,  307. 

liability  therefor  where  there  has  been  a  transfer,  see  Teansfee. 

CANADA,  reorganizations  in,  889. 
CANALS, 

abandonment  of,  933. 

are  gitasi-public  enterprises,  933. 

condemnation  of,  923. 

forfeiture  of,  923. 

irrigation  company,  rights,  duties  and  liabilities  of,  933. 

rebates  granted  by,  933.. 

rights,  duties  and  liabilities  of,  933. 

tolls  of,  may  be  reduced  by  legislature,  933. 
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CANCELLATION.    See  also  Defenses  ;  Competency. 
of  bonds,  763. 
subscriber  cannot  cancel,  55. 

CAPACITIES.    See  Coepohations. 

CAPITAL  STOCK.  See  also  Competency;  Coepoeate  Ceeditoes;  Inceease 
and  Reduction  of  Capital  Stock;  Ovbeissued  Stock. 

amendment  to  charter  authorizing  commencement  of  business  before  there 
is  a  full  subscription,  500,  note. 

reduction  of,  as  affecting  preferred  stockholders,  378. 

though  owned  by  one  party,  does  not  affect  corporation,  6. 

unissued,  right  to  subscribe  therefor,  70. 

stockholders  not  liable  for  untaken  part,  though  they  commence  business 
before  it  is  fully  subscribed,  243. 

by  some  charters  is  left  for  the  corporation  to  fis,  183. 

not  fully  subscribed,  176-181. 

amendment  to  charter  authorizing  increase,  499,  note. 

defined,  9,  199. 

a  trust  fund  for  benefit  of  creditor,  42,  199. 

CAR-MANUFACTURING  COMPANY,  rights,  duties  and  liabilities  of,  933. 

CARRIERS.    See  Common  Carrieks.         ' 

CARS.    See  also  Rolling  Stock. 
mortgage  of,  854,  855. 
rentals,  payment  of,  by  receiver,  875. 

precedence  of,  854,  855. 
worn-out,  as  affected  by  mortgage,  853. 

CAR  TRUSTS,  855. 

as  affected  by  receivership,  873. 
certificates,  nature  of,  855. 
nature  and  rights,  503o. 

CASH, 

in  payment  of  stock.    See  also  Issue  of  Stock;  "  Watered  "  Stock. 
of  company,  how  far  covered  by  Tnortgage,  853. 

CASHIER, 

has  wide  powers,  718. 

but  only  such  powers  as  are  involved  in  the  regular  course  of  business, 
718. 
purchasing  from  corporation,  653. 
admissions  and  declarations  of,  736. 
notice  to,  727. 

CAST-OFF  MATERIAL,  as  affected  by  mortgage,  798,  852. 

CEMETERY  COMPANY  may  be  given  power  to  condemn  land,  904. 

CERTIFICATE.    See  Teansfeb. 

accepting,  is  sufficient  subscription,  53. 
as  proof  of  incorporation,  753,  note, 
assignment  of,  by  transferrer  to  transferee,  373. 

not  necessary  to  transfer  of  stock,  374. 
attachment  of,  485. 
book,  corporation  need  have  only,  383. 

definition  of,  15. 
cannot  contain  powers  except  those  given  by  the  statute,  4. 
corporation  must  issue,  61. 
defined,  14. 

delivery  of  assigned,  to  corporation  for  issuance  of  new  certificate,  373. 
failure  to  tender,  see  Defenses  ;  Sales  of  Stock. 
false,  a  misuser,  638,  note. 

filed,  under  statute,  by  foreign  corporations,  696. 
formalities  to  be  observed  regarding,  in  transfer  of  stock,  373. 
holders  in  a  trust,  liability  of,  503e. 
indorsed  in  blank,  lost  or  stolen,  duty  of  corporation,  403,  403,  406. 
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CERTIFICATE  —  continued. 

issuaoce  of  new,  in  transfers  of  stock,  373. 

not  essential  to  transfer  of  stock,  374. 
by  receiver,  see  Receiver. 
issue  not  essential  to  stockholdership,  192.  '  See  also  Dangers  Incueeed  in 

Purchasing  Stock:  Non-negotiability. 
lost  or  stolen,  new  one  may  be  obtained,  b7U. 
rights  of  purchaser  of,  368,  369. 
may  be  demanded  by  a  municipal  corporation  as  a  stockholder,  100.         ' 
nature  of,  14. 
negotiability  of,  411,  etc. 
not  delivered  on  sale,  435. 

essential  to  stockholdership,  14. 
negotiable  in  any  respect  in  England,  335. 
same  thing  as  the  stock  itself.  14. 
of  incorporation,  liability  of  stockholders  where  the  certificate  is  deficient, 
or  is  not  filed  or  not  published,  231-235. 
indebtedness  by  receiver,  see  Receivers.  ■ 
stock,  not  necessary,  13. 

with  dividends  guarantied,  775, 
trustees  on  bonds,  effect  thereof,  814. 

bonds  stolen  before  it  is  attached,  763. 
outstanding,  duty  of  corporation  in  regard  to,  403. 

printing  an  illegal  provision  on,  does  not  validate  such  provision,  700a,  note, 
receivers',  issued  on  interstate  railroad,  909. 
stockholder  may  demand,  14,  192. 
subscriptions  attached  thereto,  53. 
temporary,  on  reorganization,  888. 

CERTIFICATION  of  checks,  730,  note. 
CESSATION  of  business,  no  dissolution,  631. 
CESTUI  QUE  TRUST  of  stock,  liability  of,  503c. 
CHAMBERS,  appointment  of  receiver  at,  863. 
CHANGE, 

in  constitution  or  statutes  relative  to  municipal  subscriptions,  C8.     See  also 
Amendments. 
reorganization  agreement,  888. 
route,  amendment  to  charter  authorizing,  499,  note,  500,  note. 

CHARGES, 

of  railroads  may  be  reduced  by  legislature,  899. 
must  be  reasonable,  901. 

reducing,  see  Constitutionality. 
CHARITABLE  corporations  may  purchase  stock,  317. 

CHARTER, 

acceptance  of,  640. 
amendment  of,  492-503. 

constitutionality  and  right  of  a  stockholder  to  object,  see 

Amendments  to  Charters. 
offered  to  shareholders,  498. 

under  reserved  power  of  the  state  to  alter  or  amend,  501. 
of  special,  where  constitution  forbids  special  charters,  2,  note, 
application  for  amendment  cannot  be  enjoined,  502,  note. 
a  triple  contract,  493,  666. 

(a)  between  corporation  and  stockholders,  493,  666. 

(b)  between  state  and  corporation,  494. 

(c)  between  state  and  stockholders,  495,  496. 
auxiliary  and  incidental  amendments,  499. 
construction  of,  3. 

definition,  2. 

dissenting  stockholders'  remedy,  503. 

assent  and  acquiescence  as  a  bar,  503. 
duration  of,  as  affecting  right  to  use  streets,  913. 
false,  a  misuser,  633,  note.    See  also  Dissolution,  Forfeiture,  etc. 
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CHARTER  —  continued. 

forbidding  the  corporation  from  borrowing,  7C0. 

forfeiture  of,  effect  upon  mortgage,  793. 

lapse  of,  efEect  upon  mortgage,  793. 

liability  of  stockholders  where  incorporation  is  deficient,  231-235. 

limiting  amount  of  money  borrowed,  effect  of,  760. 

material  amendments,  valid  only  upon  unanimous  consent,  500. 

of  plank-road  company,  expiration  of,  929. 

railroad,     forfeiture  of,  for  not  completing  road,  913. 

street  railway,   forfeiture  of,  for  not  completing  work  in  time,  913. 

powers  under  general  act,  3. 

prohibiting  corporation  from  lending,  690. 

provision  against  issue  of  bonds  below  par,  763. 

fictitious  bonds  or  stock,  764. 
requiring  registry  of  transfers  of  stock,  379. 

repeal  of,  494,  497.  501,  639. 

requirement  that  contracts  shall  be  executed  in  a  certain  manner,  735. 

special,  general  statutes  as  a  part  of,  3,  note. 

stockholders  may  prevent  repeal  of,  except  under  the  reserved  power,  639. 

subscriptions  attached  thereto,  53. 

under  reserved  right  to  amend  a  lease,  sale  or  consolidation  may  be  author- 
ized, 896. 

what  amendments  may  be  imposed  upon  stockholders,  497. 
CHATTEL  MORTGAGE, 

by  corporation,  recording,  811. 

of  shares  of  stock,  see  Mortgage. 

on  rolling  stock,  855. 
CHECK,  power  to  certify,  730,  note. 
CHOSES  IN  ACTION,  affected  by  mortgage,  853. 
CIRCULARS.    See  Prospectus. 
CITIES.    See  Municipal  Corporations. 
"CITIZEN,"  when  a  corporation  is  a,  700. 

CITY. 

as  a  subscriber,  see  Municipal  Subscriptions. 

cannot  grant  exclusive  privileges,  932-938  (ch.  TJV). 

extension  so  as  to  include  plank-road,  939. 

power  to  subscribe  for  stock,  90.  91. 

relation  to  street  railroads,  see  Street  Railways. 

right  to  grant  franchise  to  street  railway,  913. 
CLAIMS,  priority  of,  on  foreclosure,  851-861  (ch.  LX 
CLASSES, 

of  corporations,  7. 

of  stock,  13. 
'clauses  in  mortgages,  795,  etc. 
CLERK, 

powers' of,  720. 

may  bind  his  employer,  447,  note. 

CLUBS,  504. 

powers  of  agents  of,  720,  note. 

COAL  CASES,  901. 

COAL  COMPANY  cannot  condemn  land,  904,  note. 

COLLATERAL  SECURITY,  bonds  issued  as,  763. 

COLLECTION  of  subscriptions,  71-76. 

COLLINS,  PROFESSOR,  rules  on  actions  to  collect  subscriptions,  75, 

COLLUSION.    See  Directors;  Fraud. 

COLLUSIVE  LITIGATION,  both  parties  being  practically  the  same,  662. 

COLORABLE  SUBSCRIPTIONS,    See  Defenses;  "Dummies." 
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COLORADO, 

decisions  on  sales,  etc.,  of  railroads,  893,  note, 
statutes  affecting  corporations,  939. 

COMBINATION  OF  STOCKHOLDERS.    See  also  ELECfnoN;  Fraud;  Liabil- 
ity; Monopolies;  "Trusts."    ^  /    / 
in  stock,  333. 
in  elections,.  622.^ 

COMITY  OF  STATES, 

allowing  foreign  corporations  to  sue  or  be  sued,  757. 

as  basis  for  foreign  receiver's  suit,  889. 

in  appointment  of  receivers,  865. 

in  conflict  betvi^een  state  and  federal  courts,  889. 

COMMENCING  BUSINESS,  time  of,  prescribed  by  charter,  effect  of  non-compli- 
ance, 638. 

COMMERCE,  INTERSTATE, 

a  state  cannot  interfere  vifith,  998. 
taxation  of,  572d. 

COMMERCIAL  PAPER  issued  for  accommodation  by  a  corporation,  774. 

COMMISSIONERS.    See  also  Railroad. 

as  subscribers  for  stock,  65. 

as  authorized  to  take  subscriptions,  57. 

railroad,  899. 

to  take  subscriptions,  cannot  bind  the  corporation  by  representations,  141. 
COMMISSIONS, 

paid  by  corporation  for  getting  subscriptions,  42. 

to  directors,  650. 

COMMISSIONS,  RAILROAD,  power  to  reduce  rates,  899. 

COMMITTEE,  executive,  legality  of,  715. 

COMMON  CARRIERS.    See  also  Railroad  ;  Ultra  Vibes  Acts. 

contracts  against,  liability  of,  907. 
COMMON  DIRECTORS,  657. 
COMMON  STOCK,  definition,  14. 

COMPANIES.     See  also  Coeporations. 

company  buying  at  foreclosure  sale  holds  property  subject  to  old  debts,  890 

COMPENSATION. 

of  receivers,  879. 

of  trustees  and  their  attorneys,  818. 

under  power  of  eminent  domain,  904. 
COMPETENCY, 

of  various  parties  to  buy  and  sell  stock,  809-330  (ch.  XIX). 

of  a  corporation  to  purchase  shares  of  its  own  capital  stock,  809,  810. 

rule  in  the  United  States,  311-313. 

the  stock  is  not  merged,  314. 

purchase  by  a  corporation  of  stock  in  another  corporation ;  purchase  by  a 
railroad,  315. 

purchases  of  stock  by  banks  and  pledges  to  banks,  816. 

purchases  of  stock  by  insurance,  manufacturing  and  other  corporations,  317. 

infants  as  purchasers  of  stock,  318. 

married  women  as  purchasers,  owners,  or  vendors  of  stock,  819. 

competency  of  miscellaneous  parties,  320. 

sales,  purchases  and  transfers  by  agents,'1i21. 

purchases  of  stock  by  guardians,  executors  and  trustees,  822. 

sale  or  pledge  of  stock  by  trustee  in  breach  of  his  trust,  323,  824, 

transferee  of  stock  from  trustee  is  protected,  when,  385,  3(26. 

rights  and  liabilities  of  the  corporation  allowing  a  transfer  by  a  trustee  in 
breach  of  his  trust,  337. 

sales  of  stock  by  a  guardian,  828, 

sales  by  executor  or  administrator,  329. 

duty  and  liability  of  the  corporation  in  sales  by  an  executor  or  administrator, 
830.    See  also  Sales  op  Stock. 

to  subscribe,  64-70. 
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COMPETING, 

companj',  suit  in  the  interest  of,  .736. 
railroads,  power  to  lease,  sell  or  consolidate,  894. 
See  also  Competency  ;  Railroad. 

COMPLAINANTS  in  foreclosure  suit,  84. 

COMPLETION  of  railroad,  forfeiture  for  failure,  903. 

COMPROMISE.    See  also  Defenses. 

by  corporation,  of  a  contract  of  subscription  to  the  capital  stock,  171. 
of  claims  by  directors.  750. 

of  corporate  suits,  rests  in  the  discretion  of  the  directors,  750. 
made  by  receiver,  873. 

CONCEALMENT  of  truth,  may  be  a  misrepresentation,  147. 

CONDEMNATION  PROCEEDINGS.    See  also  Eminent  Domain.    ' 
condemjnation,  damages  upon,  923. 

of  land  by  receivers,  873. 

by  street  railway,  915. 
property  of  one  railroad  by  another,  905. 
shares  of  stock,  896. 
condemned  land,  how  far  covered  by  mortgage,  8.')6. 
defendant  may  allege  illegal  incorporation  of  plaintiff,  037. 

CONDITION, 

to  subscription  that  interest  shall  be  paid,  377. 

subsequent  and  precedent,  78. 

to  charter,  C38. 

parol,  no  defense,  138. 

of  subscription  by  municipality,  97. 

imposed  on  issue  of  bonds,  763. 

street  railways  by  city,  913. 
to  subscription,  precedent  and  subsequent,  78,  97i 

CONDITIONAL  SALES, 
of  rolling  stock,  855. 
as  affected  by  receivership,  873. 

CONDITIONAL  SUBSCRIPTIONS,  77-80. 
definition,  77. 

taken  before  incorporation,  79,  80. 
parol  conditions,  81. 
taken  after  incorporation,  83. 
what  may  be  the  con:1ition,  83. 
acceptance  by  the  corporation,  84. 
construction  of  the  condition,  85. 
performance  of  the  condition,  86,  87. 
waiver  of  the  condition,  88. 
notice  and  calls,  89. 
subscriptions  not  counted  in  ascertaining  whether  full  capital  is  subscribed.  • 

180. 
subscriptions  in  England,  33,  note, 
subscriptions,  payment  in  property,  19. 

CONDONATION.    See  Ratification. 

CONFEDERATE  MONEY,  how  far  payment  for  stock  in,  is  valid,  197. 

CONFESSION  of  judgment  by  a  corporation,  754. 

CONFIRMATION, 

of  foreclosure  sale,  850. 

vote  of,  by  majority  of  stock,  when  the  guilty  party  also  votes,  653. 

CONFISCATION  OF  STOCK,  371.    See  Sales  of  Stock. 

CONFLICT  OF  COURTS,  837. 

in  foreclosure  of  lien  and  mortgage,  859. 

between  state  and  federal  courts  in  foreclosure,  839. 

CONGRESS  may  incorporate  a  company,  1,  note.    See  UNITED  STATES. 
134 
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CONNECTICUT, 

as  a  state  to  incorporate  in,  935. 

decisii)ns  on  sales,  etc.,  of  railroads,  893,  note. 

rule  as  regards  transfer  of  stock  without  registry,  489. 

statutes  affecting  corporations,  940. 

CONNECTING  LINES, 

duty  to  exchange  freight,  901. 
legislature  may  regulate,  900.        i 
power  to  consolidate,  lease  and  sell,  894. 
traffic  contracts,  897. 

CONSENT  of  stockholders  to  mortgage,  779. 

CONSENT  DECREE  in  foreclosure,  849. 

COJTSIDERATION, 

for  subscriptions,  71-75. 
to  be  returned,  744. 

CONSOLIDATION, 

amendment  to  charter  authorizing,  499,  note,  500,  note,  501,  note. 
,  and  exemptions  from  taxation,  see  Taxation. 
and  prior  bonds,  '(69.  , 

is  legal,  when,  893,  etc.    See  also  Ultra  Vires. 
as  affecting  preferred  stockholders,  369. 
generally  dissolves  the  old  corporations,  910. 
interstate  railroad  is  a  separate  corporation  in  each  state,  909. 
legality  of,  as  defense  to  foreclosure,  846. 
liability  for  debts  of  old  companies,  643. 
mortgage  by  company,  789,  910. 
not  always  a  dissolution  of  the  old  companies,  631. 
of  companies  after  municipal  aid  is  voted,  102,  103. 
foreclosure  suits,  837. 
insurance  companies,  938. 
railroads  under  express  power  in  charter,  895. 
•amendment  to  charter,  896. 
without  express  power,  892. 
street  railroads,  915. 
power  of  company  to  mortgage,  785. 

consolidate,  does  not  give  power  to  sell,  894. 
without  authority  of  charter  or  statute  is  ultra  vires,  892.    See  also  Charter. 

CONSPIRACY, 

m  the  sale  of  stock.  357. 
by  a  corporation,  698. 

CONSTITUTIONALITY,         ' 

of  statute  increasing  the  liability  of  stockholders,  242. 
various  statutes,  900. 

a  repeal  of  an  exemption  from  taxation,  5736. 
certain  amendments  to  charters,  633,  note. 

amendments  to  charters;  right  of  a  stockholder  to  object,  see  Amend- 
ments TO  Charters. 
acts  reducing  railroad  rates,  899. 

requiring  the  building  of  fences,  etc.,  900. 
amendment  to  charter  allowing  issue  of  preferred  stock,  367,  note, 
various  police  regulations,  900. 
statutes  of  eminent  domain,  904,  905. 

consolidation,  lease  or  sale  of  railroad  under  charter  or  amendment,  895, 
896. 

CONSTITUTIONAL  LAW.    See  also  Amendments  to  Charters;  Eminent  Do- 
main. 
legislature  cannot  compel  a  person  to  subscribe,  53,  note  4. 
right  to  trial  by  jury  in  suits  against  receiver,  875. 

CONSTITUTIONAL  PROVISIONS.    See  the  various  states ;  also  United  States. 
against  issue  of  fictitious  bonds  and  stock,  764-. 
stock  dividends,  51. 
"watered"  stock,  80,  47. 
changes  after  the  subscription  is  made,  93. 
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CONSTITUTIONAL  PROVISIONS  —  continued. 

forbidding  special  charters  as  applicable  to  amendments,  2,  note, 
making  fictitious  stock  void,  47. 
prohibiting  municipal  subscriptions,  92. 

issuing  bonds  at  less  than  par,  763. 
CONSTRUCTION, 

of  bond  referring  to  mortgage,  762. 
conditional  subscription,  85. 
corporate  chnrttrs,  3. 

statutes  authorizing  mortgages  by  corporations,  783. 
company,  agreeing  to  pay  interest  on  bonds,  846. 
director  interested  iu,  649,  766. 
lien  of,  860. 

may  subscribe  to  railroad  stock,  64. 
contracts,  33,  note,  23.  764. 
work,  in  payment  for  stock,  18,  etc. 

of  a  subscription,  88. 
of  bonds,  764. 
lien  for,  860. 
lien  by  statute,  859. 
CONTEMPT  OF  COURT, 
by  officers  or  agents,  755. 
corporation,  756. 
stockholders,  663a. 
collusive  litigation  as,  663. 
for  suing  a  receiver  without  leave,  871. 

in  refusing  to  obey  decree  requiring  transfer  of  stock,  388,  note, 
levy  of  execution,  etc.,  after  appointment  of  receiver,  866. 
to  levy  on  property  held  by  receiver,  871. 

CONTINUOUS  RAILROAD,  lease  of,  894. 
CONTRACT, 

between  corporation  and  stockholder,  11. 

corporations  having  one  or  moie  directors  in  common,  658. 
two  corporations,  the  directors  in  one  owning  stock  in  the  other,  663. 
direct  or  indirect,  for  issue  of  bonds  to  a  director,  766. 
for  building  road,  cannot  hold  new  corporation  liable,  707,  note, 
construction,  22,  note,  23. 

construction  of  railroad,  rules  as  to  specifications,  911. 
mortgage,  see  Equitable  Mortgage. 
payment  of  subscription  in  property,  performance  of,  24. 
sale  of  stock,  measui-e  of  damages  for  failure  to  complete,  336,  586. 
land,  how  far  covered  by  mortgage,  857. 
made  by  receiver,  liability  for,  878. 
modification  of,  works  no  release  of  subscribers  who  accept  work  on  its 

completion,  76. 
mortgage  to  secure,  787. 
obligation  of,  cannot  be  impaired  by  a  state,  985.     See  also  Constxtutiok- 

ALITY. 

of  company,  as  affecting  purchaser  at  foreclosure  sale,  890. 
not  covered  by  mortgage,  831. 
consolidation  stockholders  cannot  be  erfforced  by  corporation,  910. 
coi'poration  as  affected  by  mortgage,  853. 

may  be  formed  by  ratification,  acquiescence  or  implied  au- 
thority to  a  person  to  contract,  705-730. 
guaranty  by  corporations,  775. 
mortgagor  do  not  affect  mortgagee,  860. 
reorganization,  breach  of,  delay  in  objecting,  888,  note, 
subscription,  how  entered  into,  53. 
restricting  sales  of  stock.  333. 

duty  of  the  corporation,  408. 
right  of  street  railway  to  use  streets  is  a,  913. 

to  sell  stock,  remedies  for  breach  of,  355.     See  also  FORMATION  and  Per- 
formance OF  Contracts;  Sales  of  Stock. 
traffic,  between  railroads,  897. 
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CONTRACT  —  continued. 

where  corporation  prevents  completion  of,  contractor  may  hold  liable  or 
have  specific  performance.  24. 

method  of  drafting,  signing,  sealing  and  acknowledging   a  corporate  con- 
tract ;  proof  of  seal  and  authority  to  attach  it,  722. 

corporation  is  liable  on  irrcKularly-executed  instruments,  723. 

liability  of  officers  on  irregularly-executed  instruments,  724. 

charter  and  by-law  requirements  as  to  manner  of  executing  corporate  con- 
tracts, 725.  " 

when  is  the  corporation  bound  by  its  officers'  or  agents'  admissions,  726. 

notice  to  the  corporation  by  notice  to  the  officers,  727, 

dividing:;  profits  with  directors,  649. 

certificate  no  part  of,  60. 

need  not  be  in  a  special  book,  53. 

valid  if  on  a  scrap  of  paper,  53. 

may  become  binding  by  estoppel,  52-54. 

when  subscriber  is  not  bound,  52-54. 

the  English  rule,  56. 

as  to  commissioners,  57,  65. 

who  competent  to  make,  64-70. 
corporation  itself  not,  64. 

not  to  sell  stock,  332. 

to  buy  back  stock  which  is  sold,  339. 

by  stock  dividend,  25. 

work  in  payment  for  stock,  18,  etc. 

with  corporation,  director  interested  in,  649. 

by  or  with  an  ii-regularly-incorporated  company,  637. 

a  corporate  charter  is  a,  492-496. 

relative  to  voting,  632. 

under  what  circumstances  is  a  corporation  bound  by  a  contract  made  in  its 
name,  104. 

promoters ;  their  liability  and  the  liability  of  the  corporation  and  subscribers, 
705-707. 

stockholders;  their  power  to  make  by-laws  and  contracts,  expel  members, 
and  remove  directors,  708-711. 

directors;  their  power  to  contract;  de  facto  directors;  meetings,  call,  quo- 
rum; minute-book  as  evidence,  712-714. 

executive  committee,  715. 

president,  716. 

secretary  and  treasurer,  717. 

cashier,  718. 

general  manager  and  superintendent,  719. 

subordinate  agents,  720. 

ordinary  corporate  contracts  by  the  modern  rule  need  not  be  under  seal,  721. 

various  ways  in  which  the  corporationenters  into  or  becomes  bound  by,  721. 

CONTRACTOR.    See  also  Construction, 
lien  on  the  property,  860. 

by  contract,  860. 

by  statute,  859. 

foreclosure  affecting,  844,  note, 
no  lien  on  bonds,  860,  note.  , 
receiving  bonds  and  not  completing  work,  764. 
relation  to  the  subcontractor,  911. 

CONTRIBUTION. 

shareholder  compelled  to  pay  his  unpaid  subscription  may  enforce  contribu- 
tion from  other  shareholders,  211. 
as  distinguished  from  donation,  53,  note, 
as  a  gift  and  not  for  stock,  54,  ncrte. 
among  stockholders  liable  by  statute,  227. 
among  directors,  etc.,  guilty  of  fraud,  etc.,  749. 

CONVERSION, 
of  bonds,  762. 
of  stock,  remedy  for,  see  Action  at  Law. 

by  a  corporation,  693. 

by  a  pledgee,  waiver,  475. 
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CONVERTIBLK  BONDS.    See  Increase  and  Reduction  of  Stock. 
CONVEYANCE.    See  Contract  ;  Corporation  ;  Deed. 
COPARTNERSHIP.     See  also  "  POOLS." 

sale  of  assets  for  stock,  d7.  671. 

coi'poration  as  a  partner,  678. 
"CORNER,"  in  stock,  see  "Trusts." 

explained,  333.  445,  note. 

CORPORATE  BUSINESS, 

can  be  transacted  by  stockholders  only  at  corporate  meetings,  635-637. 
general  method  of  transacting,  606. 

CORPORATE  CREDITORS.    See  also  Capital  Stock;  Creditors;  Dividends; 
Liability  op  Stockholders,  etc. 
as  distinguished  from  preferred  stockholders,  371. 
parties  defendant  in  foreclosure  suit,  844. 
cannot  levy  attachment  on  railroad.  8.58. 

object  to  a  forfeiture  of  stock  unless  fraud  is  involved,  137. 
filing  bill  to  declare  mortgage  illegal,  839. 
levying  execution  after  appointment  of  receiver,  866. 

on  rolling  stock,  854. 
may  complain  when  stock  is  issued  for  property,  etc.,  when,  43,  46,  47. 

object  to  corporation  selling  all  of  its  property  for  stock  and  bonds,  669. 
objecting  to  the  issue  of  -bonds  fraudulently  issued,  766. 
receivers  in  behalf  of,  863. 
remedies  of,  see  Foreclosure  ;  Mortoaqe. 
restraining  the  giving  of  a  niortfige.  779,  note, 
rights  of,  are  cut  off  by  foreclosure,  890. 

upon  a  reduction  of  the  capital  stock,  889. 
right  to  moneys,  credits,  rents  and  profits  as  against  mortgagee,  853. 
CORPORATE  FRANCHISES,  mortgage  upon,  790. 
CORPORATE  INSOLVENCY, 

as  a  bar  to  a  stockholder's  defense  of  fraud,  163,  164. 
excuses  calls  on  stock,  108, 

'lability  of  person  selling  stock  to  the  corporation,  309-813.    See  also  Cred- 
itors. 
CORPORATE,  MEETINGS,  ' 

must  be  Within  the  state  creating  the  corporation.  589. 
no  legal  corporate  meeting  can  be  outside  of  the  state,  589. 
validity  of  corporate  acts  at  meetings  outside  the  state,  589. 
by  whom  meetings  must  be  called,  593. 
notice  of,  when  stockholders  are  entitled  to,  594. 

essential  elements  are  time,  place  and  business,  595. 
service  of,  596. 

must  be  a  reasonable  time  before  the  meeting,  597. 
waiver  of,  by  stockholder,  599. 

what  constitutes  a,  599. 
presumed  to  have  been  regularly  given,  600. 
ordinary  and  extraordinary  meetings,  598. 
adjourned  meetings,  601. 

what  may  be  done  at,  601.    See  also  Directors;  MEETiNas. 
CPRPORATE  POWERS.    See  Ultra  Vires. 
CORPORATE  PROFITS  and  stockholders,  11.    See  also  Dividends. 

CORPORATION.  See  also  Admissions;  Directors;  Dissolution:  Election  of 
Directors:  Forfeiture;  Fraudulent  Acts  of  Directors;  Majority; 
MpETiNGS;  "Trusts." 

admissions  and  declarations  of,  see  Admissions. 

agents  taking  subscriptions.  69. 

and  receivers'  certificates,  876,  877. 

as  a  mere  "  dummy,"  6. 

assuming  subscriptions  before  or  after  a  call.  111. 

assuming  the  obligations  of  a  partnership,  6,  671,  note. 

as  transferrer  or  transferee  of  its  own  shares,  its  liability  thereupon,  251,  309- 
314. 
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CORPORATION  —  continued. 

as  vendor  or  vendee  of  shai-es  of  stock,  see  Sales  of  Stock. 

attaching  seal  to  its  note,  761. 

books  of,  right  of  a  stockholder  to  Examine,  see  Inspection. 

in  receiver's  hands,  open  to  all  parties,  872. 
borrowing  money  in  excess  of  charter  or  contract  limit,  760. 
buying  or  selling  stock,  428. 
can  be  created  only  by  legislative  authority,  1. 
cannot  enforce  consolidation  c6ntract  of  its  stockholders,  910. 
stockholder's  statutory  liability,  318. 
give  away  its  funds,  775. 

refuse  registry  on  account  of  the  motive  of  the  transferrer  or  trans- 
feree in  the  transaction,  386. 
restrict  the  right  to  vote,  631. 
subscribe  for  stock,  64. 
vote  shares  of  its  own  stock.  613. 
chargeable  with  the  frauds  of  its  agents,  139,  140.     See  Rules  foe  Corpo- 
rations. 
classification  of,  7. 
consolidation  of,  effect  of,  910. 
constitutionality  of  amendments  to  charter,  right  of  a  stockholder  to  object, 

see  Amendments  to  Charters. 
contracting  where  directors  in  one  own  stock  in  the  other,  663. 
created  by  two  states,  909,  etc. 
de  facto,  637. 

sufficient  to  enforce  subscriptions,  183-186. 
definition  of,  1,  183,  note, 
difference  between  it  and  a  partnership,  6. 

different  from  an  unincorporated  association  or  joint-stock  company,  504. 
domicile  of,  1,  note. 

drawing,  signing,   sealing,   acknowledging  contracts,  seal,   etc.,  see  Con- 
tract. 
"dummy,"  property  of,  covered  by  mortgage  of  company  owning,  857. 
duty  as  to  sales  by  an  executor  or  administrator,  830. 
effect  of  a  purchase  of  its  own  shares  of  stock.  283. 
entitled  to  subscribe  for  new  stock,  director  taking  it,  658,  note, 
exercising  power  of  eminent  domain,  904,  905. 
existence  sometimes  ignored  by  the  courts,  6636. 
exists  though  one  party  owns  the  whole  stock,  6. 
foreign,  appointment  of  receiver  of,  865. 

enforcement  of  stockholder's  liability,  233. 

filing  a  certificate  or  leasing  a  road  does  not  become  a  domestic  cor- 
poration, 909. 
receiver  of  assets  of,  867. 
having  capital  stock,  the  subject  of  this  treatise,  8. 
holding  and  voting  stock  in  another  corporation,  663. 
illegality  of  business  of,  invalidates  subscription,  53. 
incorporated  in  one  state  and  doing  all  its  business  in  another  state,  237- 

240. 
incorporation  for  purposes  not  authorized  by  the  general  act,  236. 
indorsing  the  bonds  of  another  corporation,  775. 
insolvent,  mortgage  to  directors,  791. 

transfers  of  stock  to  avoid  liability,  263-366. 
interstate,  is  a  corporation  in  each  state,  909. 
irregular,  informal  or  incomplete,  liability  of  stockholders  to  creditors,  231- 

235. 
irregularly-incorporated,  no  defense  to  subscriber,  183-186. 
issue  of  bonds  convertible  into  stock,  283. 
issuing  bonds  or  mortgage  bonds  in  excess  of  charter  or  statutory  limit,  760. 

note  in  violation  of  statute,  761. 
is  the  proper  party  to  remedy  frauds,  ultra  vires  acts,  etc.,  644. 
itself  objecting  to  issue  of  its  bonds  below  par,  767. 
its  incidents  and  powers,  3,  note. 

its  rights  and  duties  where  an  attachment  or  execution  is  levied  on  shares  of 
stock,  but  the  certificates  have  been  sold  to  a  bona  fide  purchaser,  488. 


Digitized  by  Microsoft® 


GENEEAL   INDEX.  1975 

[The  references  are  to  the  sections.'] 

CORPORATION  —  continued. 

liability  for  allowing  a  trustee  to  sell  stock  in  breach  of  trust,  827. 
registry  of  forged  transfer  of  stock,  365,  B66. 
issuing  watered  stock,  44. 
on  overissued  stock,  293,  294. 
own  stock  held  by  itself,  251. 
promoters'  contracts,  707. 
may  be  bound  by  a  contract  where  it  acquiesces  therein  or  has  impliedly  au- 
thorized a  person  to  contract  for  it,  705-720. 
bring  suit  although  receiver  has  been  appointed,  871. 
contract  with  stockholders,  11. 
give  secuj'ity  to  stockholders,  11. 
interplead  between  two  claimants  to  stock,  887. 
pay  commission  for  getting  subscriptions,  42. 

dividends  to  the  registered  owner,  538. 
pledge  its  unused  stock,  247,  note. 

require  proof  of  identity;  also  of  genuineness  of  signature,  etc.,  385. 
sell  its  property,  though  a  suit  is  pending  against  its  stockholders,  480, 

note.  ' 

set  up  usury  as  a  defense,  763. 
sue  stockholder,  11. 
mistakes,  irregularities  and  illegalities  in  becoming  a,  5, 
mortgages  of,  see  Moetgaqe. 

mortgage  does  not  include  uncalled  subscriptions,  852. 

must  obey  mandate  of  court  ordering  registry  and  issue  of  new  certificates, 
388. 
sue  and  be  sued  in  its  corporate  name,  751. 
not  dissolved  by  appointment  of  receiver,  871. 
liable  for  damages  during  receivership,  875. 

to  action  for  deceit,  157. 
merged  though  one  owns  most  of  the  stock  of  another,  315,  note, 
note  of,  issued  ultra  vires,  in  bona  fide  hands,  761. 
notice  to,  see  Notice. 

organized  to  do  acts  contrary  to  contract,  6. 
pledging  its  own  stock,  20a. 
powers,  see  also  Ultra  Vires. 

inherent  at  common  law ;  perpetual  succession;  sue  and  be  sued; 
grant  and  receive;  purchase  and  hold  property;  seal;  by-laws, 
limited   liability ;  transferability  of  stock,  3,  note, 
of  stockholders,   directors,  executive  comriiittee,  promoters,  presi- 
dent, secretary,  treasurer,  cashier,  general   manager,  superintend- 
ent, agents,  etc.,  see  Contract. 
power  to   acquire  a  monopoly  or  exclusive   privilege,   503a-510,    923-933 
(chs.  XXIX  and  LV). 
adopt  promoters'  contracts,  707. 

assess  stockholders  for  more  than  the  par  value  of  the  stock,  241, 242. 
assign  for  the  benefit  of  creditors  and  to  make  preferences,  691. 
be  an  accommodation  indorser  or  maker  of  commercial  paper,  774. 
executor  or  trustee,  679. 
a  partner,  678.  , 

bori'ow  money,  760. 
buy  its  ow-n  stock,  309-314. 

the  stock  of  another  corporation,  27,  815-317. 
carry  beyond  its  line,  906. 
cease  operating  its  line,  902. 
commit,  and  liability  for,  torts,  698. 

consolidate,  lease,  absorb,  amalgamate,  mierge  oi'  sell,  893,  etc 
contract  with  connecting  steamboats,  906. 
create  and  enforce  a  lien  on  the  stock  of  stockholders,  see  Lien. 
do  acts  which   "  persons  "  may  do  under  statutes,  700. 
do  all  its  business  in  a  state  other  than  the  state  incorporating  it, 

237-240. 
enforce  municipal  subscriptions,  90-103. 
exercise  the  right  of  eminent  domain,  693. 
expel  members,  700i>. 
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CX3EP0RATI0N  —  continued. 

power  to  forfeit  stock,  131-134.     See  Forfeiture. 

give  away  its  assets  in  aid  of  another  enterprise,  681. 
guaranty  bonds  or  dividends  of  another  corporation,  775. 
have  a  name  and  to  protect  it,  699. 
increase  or  reduce  its  capital  stock,  281. 
issue  bonds,  703. 

for  property  or  construction  work,  764. 
to  directors,  76t). 
debentures,  776,  777. 
negotiable  bonds,  768. 
preferred  stock,  268. 

stock  for  money  or  property,  or  by  a  stock  dividend,  16-27. 
"  watered  "  bonds,  763. 
"watered  "  stock,  28-51. 
limit  its  liability,  9U7. 
loan  money,  690. 
make  a  bond  dividend.  763. 

bills,  notes  and  acceptances,  761. 
by-laws,  700a. 
calls.  101-120. 
discriminations,  901. 
gifts,  681. 

mortgage.  779-811  fob.  XLVII). 
traffic  contracts,  897. 
pay  for  lobbying,  908. 
pledge  bonds,  763. 
pool.  897. 

purchase,  hold  and  mortgage  land,  693. 
sell  all  its  property,  667. 
undertake  a  new  business,  630. 
take  a  mortgage,  690. 

conditional  subscriptions,  77-89. 

subscriptions  from  various  parties  and  collect  the  same,  53-76. 
of  foreign  corporations  to  do  all  these  acts,  694-697. 
under  general  act.  4. 

where  incorporation  is  under  a  general  law  cannot  be  enlarged  by  in- 
serting provisions  in  the  certificate.  4. 
preventing  completion  of  contract,  contractor  may  hold  liable  or  have  spe- 
cific performance,  24. 
private  cannot  be  so  aided,  91. 
proceedings,  proof  of,  714. 
public,  may  be  aided  by  municipalities,  91. 
purchasing  its  own  bonds  may  reissue  them,  763. 

property  of  another  company  and  giving  mortgage,  670. 

not  liable  for  debts  of  latter,  669. 
railroad  as  a  gwasi-public,  891. 
receivers  in  behalf  of,  863. 
refusing  to  register  transfer  is  conversion,  576. 

transfer  stock  when  notified  not  to  allow  transfer,  333. 
j-egistering  transfers  without  a  surrender  of  the  old  certificate,  358-360. 
remedy  by  an  action  for  damages,  393. 
mandamus,  390. 
suit  in  equity,  391. 
of  a  transferee  of  stock  against  the  corporation  for  refusal  to  allow 
registry,  3I?9. 
representations  that  the  corporation  has  performed  certain  necessary  acts  as 

to  making  contracts,  735.    See  also  Notice. 
requirements  of  charter  or  by-laws  that  contracts  shall  be  executed  in  a  cer- 
tain manner.  725. 
resides  where  it  is  incorporated,  757.     See  also  Foreign  Corporations. 
rights  and  duties  of,  in  allowing  or  refusing  registry,  3§5-393.   See  also  Sales 

of  Stock. 
rules  regulating  registry,  393-410. 
selling  all  its  property  for  stock  in  another  corporation,  668. 
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CORPORATION  —  continued. 

selling  bonds  in  violation  of  injunction,  768. 

property  for  stock  ami  bonds,  creditor  may  object,  6C9. 
stockhold'ir's  act  to  remedj'  act  against,  see  Suits. 
stockholder  may  sue  it,  11. 

not  liable  for  debts  of,  11. 
stockholders  do  not  represent  it,  and  cannot  contract  for  it,  709. 
suits  by  or  against,  see  Suits. 

ultra  vires  acts  as  distinguished  from  intra  vires  acts,  683. 
when  insolvent  no  call  is  necessary.  lOS. 
when  may  issue  preferred  stock,  268. 
words  creating,  1,  note. 

CORPORATORS.    S-e  also  Promoters. 
defined,  10. 
first  meeting  under  special  charter,  590. 

COST-BOOK  mining  companies,  504,  note. 

COSTS. 

decree  for,  appeal  from  in  foreclosure,  849,  note, 
incurred  in  stockholder's  suit  to  remedy  corporate  wrongs,  748. 
payment  of,  by  a  rival  company,  736,  note. 

statutory  liability  of  stockholder  to  pay  judgment  recovered  against  the  cor- 
poration for,  225. 

COTTON-PRESS  COMPANY,  rights,  duties  and  liabilities  of,  933. 

COUNSEL. 

for  trustees,  818. 

of  corporation  generally  not  appointed  receiver,  864. 

of  receivers,  pay  of,  879. 

payment  to,  in  priority  to  mortgage,  861,  note. 

selection  of,  by  receiver,  864. 

COUNTER-CLAIM.    See  also  Defenses. 
as  a  defense  to  subscriptions,  193,  194. 
as  a  defense  to  a  stockholder's  statutory  liability,  235. 

COUNTY. 

power  to  subscribe  for  stock,  90,  91.    See  also  Municipal  Subscriptions. 
highway,  see  Highway. 

COUPONS, 

are  negotiable.  772. 

secured  by  the  mortgage,  772. 
subject  to  the  terras  of  the  bond,  772. 
bond,  definition  of,  15. 

may  be  issued  by  a  corporation,  763. 
days  of  grace  on,  772. 
default  in,  foreclosure  for,  836. 

to  bring  about  foreclosure,  838. 
default  on,  declaring  principal  sum  due,  800. 
demand  of  payment  of,  772. 
form  of,  763,  note.  ^ 

holders  may  foreclose  if  trustee  declines.  825. 

suing  thereon  need  not  own  any  bonds,  778. 
waiving  default,  801. 
judgment  thereon,  execution  cannot  be  levied  on  the  mortgaged  property, 

773. 
may  not  be  negotiable,  773. 

money  deposited  to  pay,  cannot  be  attached,  772. 
nature  of,  772. 
overdue  attached  to  bond,  effect  on  negotiability,  768. 

interest  en.  772. 
paid  by  receivers'  certificates,  876,  note. 
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COVPOt!!a—  continued. 

payment  of  by  construction  company,  846. 

by  receiver,  872. 

in  gold,  763.    ' 

in  land  scrip,  773. 

need  not  be  demanded  before  suit,  773. 
presented  and  paid  are  thereby  canceled,  although  really  purchased,  773. 
statute  of  limitations  applicable  to,  773,  846. 
stolen,  772. 
suit  thereon  by  the  holder,  773. 

the  same  as  on  promissory  notes,  773. 
tender  of  payment,  on  foreclosure,  850. 
upon  foreclosure,  772. 
waiving  default,  793,  note. 

COURT, 

appointment  of  receiver  by,  863. 
cannot  remove  directors,  746. 
conflict  of,  827. 

of  state  and  federal,  in  foreclosure,  839. 
contempt  of,  by  levy  of  execution,  etc.,  866. 

officers  or  agents,  755. 

the  corporation,  756. 

suing  receiver  without  leave,  871. 
decree  of,  in  regard  to  stock,  duty  of  corporation,  405.  i 

federal,  jurisdiction  of,  in  foreclosure,  839. 
foreclosure  of  liens  in  state,  and  mortgage  in  federal,  859. 
in  which  receiver  may  bring  suit,  869. 
leave  of,  to  receiver  to  bring  suit,  868. 

to  sue  receiver,  871. 
must  be  obeyed  by  corporation  in  transferring  stock,  388. 
ordering  an  issue  of  stock,  284. 
will  enforce  the  liability  of  stockholders  in  foreign  corporations,  233. 

CREDITOR, 

action  against  officers  for  issuing  "  watered  "  stock,  48. 

and  reorganization,  883-890  (ch.  LII). 

and  unpaid  subscriptions,  199-211  (ch.  XI). 

applying  to  participate  after  partial  distribution  by  receiver,  881. 

as  distinguished  from  preferred  stockholders,  271. 

party  defendant  in  foreclosure  suit,  844. 
as  to  subscription  liability,  205.  note. 

the  statutory  liability,  231. 
assignment  of  stock  to  defraud,  340,  482,  484.    See  also  Corporate  Cred- 
itors. 
assignments  for  benefit  of,  may  be  made  by  corporations;  preferences,  691. 
cannot  cause  dissolution,  632. 

levy  attachment  on  railroad,  858. 
corporate,  see  also  Sequestration. 
attacking  mortgage,  788. 
common-law  right  to  enjoin  or  set  aside  the  frauds,  ultra  vires  acts,  etc., 

of  directors,  etc.,  735. 
may  object  to  corporation  selling  all  its  property  for  stock  and  bonds, 

669. 
objecting  to  fraudulent  issue  of  bonds,  786. 
remedies  of,  see  Foreclosure  ;  Mortgage. 

right  to  moneys,  credits,  rents  and  profits  as  against  mortgagee,  853. 
director  as  a,  enforcing  liability  of  stockholders,  2i8. 
entitled  to  earnings  before  trustee  takes  possession,  823,  note, 
filing  bill  to  declare  mortgage  illegal,  839. 
judgment,  objecting  to  issue  of  bonds  below  par,  767. 
levying  execution  after  appointment  of  receiver,  866. 

on  rolling-stock,  854. 
liability  of  stockholders  to ;  amendment  of  charter  increasing  or  decreasing 

such  liability,  497. 
by  statute,  see  Ljabilitt. 
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CREDITOR  —  continued. 

may  attack  a  release  of  a  subscription,  170. 

object  to  directors  buying  up  debts  of  insolvent  company,  6B0. 
of  corporation,  cannot  object  to  the  corporation's  buying  stock,  735. 
of  partnership  turned  into  a  corporation,  27. 

selling  its  property  to  a  corporation  for  shares  of  stock,  671. 
prioi'jty  among  in  regard  to  stockholder's  statutory  liability,  236. 
receiver  appointed  to  delay,  863. 

in  behalf  of,  863. 
remedies  on  watered  stock,  42-44,  46,  47, 
right  to  restrain  the  giving  of  a  mortgage,  779,  note. 

subject  shares  of  stock  to  the  payment  of  debts,  see  Attachment. 
rights  of,  are  cut  off  by  foreclosure,  890. 

upon  a  reduction  of  the  capital  stock,  289. 
stockholder  as  a,  enforcing  statutory  liability  of  other  stockholders,  218. 
upon  dissolution,  641,  642. 

repeal  of  charter,  639,  642. 
who  is  also  a  director,  may  reach  subscriptions,  197.  ^ 

who  is  also  a  stockholder,  may  begin  suit  to  collect  subscriptions,  205,  note. 

CREDITS  OF  COMPANY,  how  far  subject  to  mortgage,  853. 

CRIMINAL  ACT  OF  CORPORATION,  liability  of  officer,  682,  907. 

CRIMINALS,  prosecution  of,  by  corporation,  908. 

CROSS-BILLS.  845. 

by  bondholders  in  a  fraudulent  foreclosure,  828,  note, 
to  try  title  in  foreclosure  suit,  842,  note, 
who  may  file,  845. 

CROSSINCS, 

authorized  by  receiver,  872. 

of  highway  or  railroad  by  a  railroad,  905. 

of  railroads,  legislature  may  regulate,  900. 

CUMULATIVE, 
remedy,  124. 
voting,  609a. 

CUSTOM  as  to  time,  place,  etc.,  of  corporate  meetings,  594. 

CUSTOMER  OF  A  ST  )CK-BH0K:ER.    See  also  Brokers. 
who  may  be,  446. 

CUSTOMS  AND  USAGES  OF  STOCK-BROKERS,  458,  463. 


D. 

DAMAGES, 

action  for,  in  case  of  a  breach  of  contract  to  buy  or  sell  stock,  386,  355. 

by  road  operated  by  receiver,  remedies  for,  875. 

claim  for,  as  against  mortgage,  860. 

contractor  may  hold  liable  for,  corporation  preventing  completion  of  con^ 

tract,  24. 
during  receivership,  corporation  not  liable  for,  875. 
incurred  during  receivership,  liability  for,  878. 
in  suit  against  a  corporation,  698. 
liability  of  purchaser  at  foreclosure  sale.  890. 
measure  of,  for  failure  to  complete  purchase  of  stock,  386,  580. 

for  breach  of  contract  of  sale  of  stock,  336. 
payment  of,  by  receiver,  875. 
specific  performance,  337,  338. 

see  also  Measure  of  Damages. 
to  abutting  property  owners  for  construction  of  telegraph  line,  930. 

DANGER  SIGNAIvS  OF  RAILROADS,  legislature  may  order,  900. 
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DANGERS  INCURRED  IN  PURCHASING  STOCK,  417-444, 
stahis  of  the  purchaser  of  a  certificate.  417. 
liability  of  purchaser  on  unpaid  par  value,  418. 

to  forfeiture  for  non-payment  of  calls,  419. 

upon  statutory  liability,  420. 

when  transfer  is  made  to  a  nominal  holder,  431. 

for  assessments,  433. 

when  stock  was  originally  issued  for  property,  433. 
as  partner  under  certain  circumstances,  434. 
as  to  lien  of  the  corporation,  425. 
in  case  of  overissued  stock,  426. 
when  transferrer  or  previous  holder  was  incompetent  to  contract  or  hold 

stock,  427. 
when  stock  is  transferred  by  or  from  the  corporation  itself,  438. 

by  joint  owners,  partners  and  agents,  429. 
at  sheriff's  sale,  or  from  assignee  in  bankruptcy  or  insolvency,  430. 
from  pledgee,  431. 

when  the  transferee  of  a  pledgee  is  protected,  433. 
from  executor,  administrator  or  guardian,  433. 
from  a  trustee,  434. 
in  respect  to  the  possibility  of,  there  being  another  vendee  of  the  same  stock 

without  delivery  of  certificate,  435. 
in  respect  of  forgery,  436. 

a  loss  or  theft  of  the  certificate  indorsed  in  blank,  437. 
a  previous  holder's  loss  of  the  stock  by  fraud,  438. 
the  statute  of  frauds,  439. 
in  gambling  sales  of  stock,  440. 

in  respect  to  the  methods  of  assigning  a  certificate,  441. 
as  to  registry  of  transfer,  442. 

not  affected  by  rights  of  holders  back  of  the  last  registry,  443. 
summary,  444. 

DARTMOUTH  COLLEGE  CASE,  985.     See  also  Constitutionautt. 

DATE, 

of  bond,  763. 

should  be  same  as  of  mortgage,  810. 

DAYS  OF  GRACE  on  coupons,  773. 

DEATH, 

of  receiver,  accounting  upon,  880. 

stockholder,  as  affecting  his  liability,  359,  note, 
trustee  of  mortgage,  806,  819. 

DEBENTURES, 

as  issued  in  America,  777. 
in  England,  778. 
may  be  bond  and  mortgage  combined,  776. 
need  not  be  recorded  on  public  registry,  776. 
I    definition  of,  13,  note,  15,  776. 
issued  in  excess  of  the  statutory  limit,  760. 
mean  bond,  note  or  any  obligation  to  pay,  776. 
reorganization  of,  883. 

DEBTS, 

canceled  in  payment  of  subscription,  30,  note, 
due  company,  how  far  subject  to  mortgage,  853. 

from  stockholders  to  the  corporation,  lien  of  the  corporation,  see  Lien. 
to  or  from  corpoiation  on  dissolution,  641,  643.  • 

excessive,  a  misuser,  633.  note, 
incurred  by  receiver,  liability  for,  878. 
not  enforceable  against  purchaser  at  foreclosure  sale,  890. 
of  corporation,  director  buying  up,  600. 

liability  of  directors  for,  in  excess  of  specified  amount,  760 
new  company  purchasing  property  not  liable  for,  669. 
stockholder  not  liable  for,  11. 
priority  of,  in  foreclosure,  831-861  (ch.  L). 
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DECEIT.    See  also  Fictitiously  Paid-up  Stock;  Fraudulent  Representa- 
tions; Sales  of  Stock. 
action  for,  inducing  subscriptions,  lo7,  158. 
for  fraud  in  sale  Of  stock,  355. 
does  not  lie  against  a  corporation,  157. 
by  a  corporation,  698. 

DECLARATION  OF  DIVIDENDS.    See  Dividends. 

DECLARATIONS.    See  Admissions. 

DECLARING  principal  sum  due,  800. 

DECREASE  of  capital  stock  by  a  purchase  by  a  corporation  of  its  own  stock,  314. 

DECREE, 

in  foreclosure,  849. 

appeal  from,  849. 

final,  what  is,  849. 

may  provide  that  purchaser  pay  part  of  old  debts,  890. 
injunction,  against  corporation,  75ii. 
of  court  as  to  stock,  duty  of  corporation,  405.    See  also  Court. 

DEDUCTIONS  in  taxation,  see  Taxation. 

DEED, 

after  consolidation,  641,  note. 

by  or  to  an  irregularly-incorporated  company,  637. 

a  corporation,  method  of  drafting,  signing,  sealing  and  acknowledg- 
ing it,  723. 
priority  of,  as  against  liens,  mortgages,  leases,  claims,  judgments,  debts  and 

liabilities,  851-861  (ch.  L). 
of  settlen>ent,  defined,  15,  note, 
of  trust,  definition  of,  15.     See  also  MORTGAGE;  TeUSTEK, 

DE  FACTO, 

corporation,  637.     See  also  Liability  (as  partners), 
definition,  185,  note. 

liability  of  stockholders  where  incorporation  is  deficient,  231-235. 
"  is  sufficient  to  enforce  subscriptions,  183-186. 
directors,  617-619,  713.    See  also  Directors. 
directors  and  calls,  110. 

DEFAMATION.    See  Libel. 

DEFAULT, 

declaring  principal  sum  due  upon,  800. 
exercise  of  power  of  sale,  834. 
in  foreclosure  suits,  847. 

interest,  foreclosure  for,  836. 

mortgage,  possession  upon.  796. 

mortgage,  foreclosure;  right  of  stockholder  to  come  in,  659. 

order  to  bring  about  foreclosure.  838. 
of  purchaser  on  foreclosure  sale,  850. 
waiver  of,  801. 

by  coupon-holders,  793,  note. 

DEFECT  OF  AUTHORITY.    See  Contract, 

DEFENDANTS.     See  also  Suits.  ' 

In  foreclosure  suit,  844. 

DEFENSES  TO  ACTIONS  TO  ENFORCE  SUBSCRIPTIONS,  166,  etc.    See  also 
Liability. 
not  favored  by  the  courts,  166. 
'        definition  of  the  terms  "release,"  "withdrawal,"  "surrender,"  "cancella- 
tion." and  "rescission,"  167. 
subscription  may  be  canceled  by  mutual  consent,  163, 

consent  must  be  unanimous,  169. 
when  cancellation  may  be  impeached,  170, 
compromise  of  subscription,  171. 
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DEFENSES  TO  ACTIONS  TO  ENFORCE  SVBSGRlPTlOy!S  —  continued. 
non-payQient  of  statutory  percentage  not  avaiiabie  as  a  defense,  173, 
this  is  the  g;eneral  rule,  173. 
the  New  York  rule  herein,  174. 
the  Pennsylvania  rule  herein,  175, 
failure  to  obtain  the  full  amount  of  subscription,  176, 

a  charter  provision  may  do  away  with  this  defense,  177. 
the  express  provision  of  the  contract  may  govern,  178. 
in  England  tlie  matter  is  governed  by  statute,  179, 
what  subscriptions  are  to  be  counted  herein,  180. 
this  defense  may  be  waived,  181. 
failure  to  fix  definitely  the  capital  stock.  183. 

this  defense  avails  especially  in  the  New  England  states,  183, 
irregular  incorporation  of  the  company,  183, 

this  defense  not  available  against  corporate  creditors,  184. 

quere  as  between  the  de  facto  corporation  and  the  subscribers,  185. 
effect  of  the  law  of  estoppel  tjr  of  acquiescence  herein,  186. 
ultra  vires  acts  of  the  corporation  or  the  corporate  officers,  187. 

the  various  remedies  open  to  the  subscribers  herein,  187. 
frauds  and  mismanagement  of  the  directors,  188. 

when  this  defense  is  not  available,  188. 
delay  and  abandonment  of  the  enterprise,  189. 

this  defense  not  generally  open  to  the  subscribers,  189. 
failure  of  the  corporate  enterprise,  190. 
other  subscriptions  canceled,  or  released,  or  taken  conditionally,  191. 

how  far  this  defense  is  available,  191. 
failure  to  tender  certificate,  193. 

this  generally  not  a  valid  defense,  193. 
set-off  and  counter-claim,  198, 

this  defense  not  available  against  corporate  creditors,  193, 
where  subscriber  has  voluntarily  paid  corporate  debts,  19l. 
statute  of  limitations,  195,  846. 

how  far  available  in  a  court  of  equity,  195. 
ignorance  or  mistake,  196, 
generally  invalid,  196, 
miscellaneous  grounds  of  defense  herein,  197. 

material  alteration  of  the  terms  of  the  contract,  197. 
waiver  of.  193. 
failure  to  obtain  subscription  for  the  full  amount  of  increase  of  stock  is  not" 

a  defense,  288,  289,  note, 
that  officers  are  guilty  of  breach  of  trust,  747. 

to  subscriptions,  where  corporate  creditors  seek  to  enforce  them,  210. 
to  actions  to  enforce  subscriptions,  see  Parol  Agreements  ;  Fraudulent 

Representations  ;  Subscription. 
consolidation,  lease  or  sale  under  an  amendment  to  the  charter,  896. 
to  subscription;  illegal  directors,  110. 
amendment  to  charter.  502. 

to  subscription,  that  the  charter  is  different  from  facts  stated  in  the  prospec- 
tus, 503,  note, 
to  stockholders'  statutory  liability ;  release;  payment;  set-off;  interest;  costs; 

statute  of  limitations,  225. 
to  subscription,  no  defense  that  preferred  stock  was  issued,  268,  note, 
irregularity  of  increase  of  capital,  288. 
to  foreclosure,  illegal  incorporation,  846. 
DEFERRED  stock  or  bonds,  definition,  18. 
DEFICIENCY, 

judgment  for,  on  foreclosure,  849. 
on  resale  upon  foreclosure,  850. 
DEFICIENT  incorporation,  see  Inooeporation. 
DEFINITIONS, 

of  articles  of  association,  15. 
assessment,  104. 
bear,  445,  note, 
bond,  15. 
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DEFINITIONS  —  continued. 
,  of  broker,  445,  447. 
bull,  445.  note, 
call,  104,  445,  note, 
cancellation,  167. 
capital  stock,  9,  199. 
certificate-book,  15. 
certificate  of  stock,  14, 
charter,  2. 
coniinou  stock.  13. 
conditional  subscription,  77. 
corner,  445,  note, 
corporation,  1. 
corporator,  10. 
customer,  445. 
debenture,  15,  776. 
deed  of  settleaient,  15,  note, 
deed  of  trust,  15. 
de  facto  corporation,  185,  note, 
deferreil  stock  or  bonds,  13. 
detQonstrative  legacy  of  stock,  299. 
dividends,  267,  534. 
fictitiously  paid-up  stock,  13. 
flat,  445,  note, 
founder's  shares,  15. 
franchise,  3,  note. 

fraud  as  defense  to  action  to  enforce  subscriptions,  135-165  (ch.  IX). 
general  legacy  of  stock,  299. 
puavantied  stock,  267. 
instalment,  104. 

joint-stock  company  or  association,  1,  note, 
lien,  463. 
loan,  445,  note, 
long  purchase,  445,  note, 
margin,  445,  note,  457. 
memorandum  of  association,  15. 
mortgage  of  shares  of  stock,  15,  463. 
overissued  stock,  13. 
parol  agreements  as  defenses  to  actions  to  enforce  subscriptions,  135-165 

(ch.  IX). 
pledge  of  stock,  463. 

powers  of  charters,  express  and  implied,  3. 
preferred  dividend,  267. 
preferred  stock,  13,  267. 
preferred  stockholder,  267,  n6te. 
put,  445,  note, 
release,  167. 
reorganization,  883. 

rescission,  167.  ^ 

scrip,  15. 
shareholder,  10. 
shares  of  stock,  12. 
short  sale,  445,  note, 
special  stock,  13. 
specific  legacy  of  stock,  299. 
spread-eagle,  445,  note, 
spurious  stock,  13. 
stock,  12. 

(in  England),  12. 
stock-broker,  445,  447. 
stock  exchange,  445. 
stockholder,  10, 
stock-ledger,  15. 
stop-order,  448. 
straddle,  445,  note. 
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DEFINITIONS  —  continued. 
of  subscriber,  10. 
surrender,  167. 

transfer-book,  15.  ' 

trusts,  SO.Sa. 
ultra  vires,  664. 
underwritini;;,  1.5. 

unincorporated  joint-stock  companies,  504. 
watered  stock.  13. 
withdrawal,  167. 
DE  JURE  DIRECTORS,  713.     See  also  De  Facto. 
DELAWARE,  statutes  affecting  corporations,  941. 
DELAY.    See  also  Laches. 

in  completing  enterprise,  no  defense  to  subscriptions,  189. 
of  bondholders  in  objecting;  to  reorganization,  886. 

to  apply  to  coine  into  reorganization,  885,  888,  889. 
stockholders  in  complaining  of  illegal  lease  of  railroad,  894. 
DELEGATION, 

of  authority  to  executive  committee,  715. 

by  legislature  to  railroad  commissioners  of  power  to  reduce  rates,  899. 
by  dti-ectors,  of  power  to  make  calls,  110,  111. 
of  legislative  power;  municipality  voting  municipal  aid,  95. 
power  by  a  municipality  or  its  agents;  95,  note, 
powers,  see  Call;  Corporate  Meetings. 
DELIVERY, 

of  stock  on  a  contract,  334. 

certificates  of  stock,  see  Statute  op  Frauds. 
sale  without,  435. 
DEMAND, 

of  calls,  130, 

of  payment  of  coupons,  778,  773. 

before  foreclosure,  773. 
on  bond,  771. 

DE  MINIMIS  NON  CURAT  LEX,  735. 

DEMONSTRATIVE  LEGACY  OF  STOCK.    See  Leoacies  OP  STOCK. 

DEPOSIT, 

by  subscribers,  see  Promoters. 

by  purchaser  on  foreclosure  sale,  850. 
DEPOT, 

location  of,  as  condition,  78,  note. 

legislature  may  regulate,  903. 

subject  to  mortgage,  857. 

joint  use  of,  by  two  railroads,  897. 

stopping  at,  forfeiture  for  failure,  903. 
DETINUE.    See  also  Action  at  Law. 

.  in  actions  relative  to  stock,'  577. 
DEVISES,  legality  of,  to  corporations,  693. 

DIRECTORS.    See  also  De  Facto  ;  Election  ;  Fraudulent  Acts  of  DmECTor.s : 

Officer. 
acceptance  of  office,  634. 

acting  without  qualification  stock,  are  not  liable  as  stockholders,  52,  note, 
admissions  and  declarations  of.  726. 

amendment  to  charter  authorizing  increase  of,  499,  note, 
and  not  the  stockholders,  exercise  a  charter  power  to  sell  or  lease,  894. 
as  co-defendants  in  stockholders'  suits,  738. 

creditor,  enforcing  statutory  liability  of  stockholders,  218. 

promoters,  48,  650. 

receivers,  1 1. 

trustees.  648. 
a  single  director  does  not  represent  the  corporation,  and  cannot  contract  for 

it  unless  expressly  authorized,  713. 


Digitized  by  Microsoft® 


GKNKEAL    INDEX.  1985 

[The  references  are  to  the  sections.] 

DIRECTORS  —  continued. 

boai'd  of,  authorizing  bonds  and  mortgage,  763. 

bound  to  know  that  stock  has  been  transferred  to  them  on  the  books,  253, 

note, 
cannot  be  enjoined  from  acting  at  all,  746.    See  also  Injunction. 
removed  by  the  courts,  746. 

by  stocldioldera,  634,  711. 
delegate  power  to  make  calls,  110,  111. 
dissolve  corporation,  629. 
make  the  by-laws,  though  such  power  may  be  delegated  to  them, 

700a.     • 
release  a  subscriber,  168, 
de  facto,  617-619.  713. 
and  dejure,  713. 
may  make  calls,  110. 
delegation  of  powers,  715. 

discretion  as  to  calls  not  disturbed  by  the  courts,  113. 
declaring  dividends,  545. 
declaring  dividends  on  preferred  stock,  273. 
of,  and  of  majority  of  stockholders  as  to  intra  vires  acts,. cannot 
be  questioned  by  single  stockholder  unless  fraud  is  involved,  684. 
duty  to  obey  orders  by  a  court  to  a  corporation,  745. 
failure  to  elect,  not  a  dissolution,  631. 
fraud  no  cause  for  foreclosure,  836. 

and  ultra  vires  acts  of,  receiver  may  complain,  870. 
fraudulent  issue  of  bonds  to,  766. 
holding  over,  624,  713. 

increase  of  stock  is  to  be  ordered  by  stockholders  only,  285. 
innocent,  not  liable  for  frauds  of  others,  158. 
interest  in  construction  companies,  766. 
liability  for  accidents  (criminal),  683,  907. 

borrowing  in  excess  of  charter  power,  760. 
.causing  the  corporation  to  purchase  its  own  stock,  309,    ' 
declaring  dividends  When  there  are  no  profits,  550. 
fraud  inducing  subscriptions,  157,  158. 
issuing  "watered"  stock,  48. 
negligence,  701-703. 

receiving  part  of  issue  of  "  watered"  stock,  48. 
ultra  vires  acts,  682. 
on  irregularly-executed  corporate  contracts,  734. 
overissued  stock,  395. 
"watered"  stock,  48. 
to  third  persons  for  frauds,  trespasses,  contracts  and  ultra  vires  acts, 
663a. 
loans  by,  mortgage  to  secure,  787. 
may  authorize  mortgages,  779,  808. 
buy  and  sell  stock,  320. 
change  their  own  by-laws,  700a,  notes, 
compromise  claims,  750. 
institute,  carry  on,  discontinue,  compromise  or  settle  corporate  suits, 

750. 
loan  to  corporation,  661. 
make  calls,  109,  110. 
subscribe  for  stock,  65. 
meeting  authorizing  mortgage  may  be  held  out  of  the  state,  808. 

entries  of  proceedings  not  necessary,  115,  note.  • 

evidence  of  proceedings,  714, 

place,  notice,  action  without  meeting,  quorum,  713a. 
methods  of  drafting,  signing,  sealing  and  acknowledging  corporate  contracts 

made  by  them,  732. 
minority  cannot  make  a  call,  110. 
mortgage  to,  791. 

motives  in  making  calls  not  inquired  into,  114,  note. 

must  refer  to  the  stockholders  the  question  of  accepting  an  amendment  to  a 
charter,  499. 

135 
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DIRECTORS  —  confmued. 

need  not  be  stockholders,  11, 

notice  to,  727. 

not  liable  for  commencing  business  before  full  capital  is  subscribed,  343. 

not  parties  to  corporate  suits,  75J. 

of  corporation  generally  not  appointed  receiver,  864. 

interstate  railroad,  909. 
owning  stock  in  another  corporation  with  which  a  contract  is  made,  663. 
participating  in  call  on  subscription  waives  informalities,  115,  note, 
power  in  England  to  prevent  a  sale  of  stock,  333. 
purchasing  at  foreclosure  sale,  886. 
purchasing  bonds  at  less  than  par,  766. 
receiving  gift  of  stock  from  the  corporation,  653,  note, 
right  to  vote  at  stockholders'  meetings,  653. 
salary  or  compensation,  657. 
sale  of  bonds  by  the  corporation  to,  763. 
^  same,  ia  two  corporations,  658, 

'  though  disqualified,  no  defense  to  subscriptions,  197,  note, 
three  classes  of  stockholders'  wrongs  considered,  644. 

the  corporation  is  the  proper  party  to  bring  action  to  remedy  these  wrongs, 
^  644. 

but  the  corporation  failing  or  refusing  to  sue,  a  stockholder  may  bring 
the  action,  645. 
'■■  metlwds  of  perpetrating  these  frauds,  647. 
in  general  a  breach  of  trust,  648. 
when  interested  in  a  construction  company,  649. 
when  gifts  are  received  from  persons  contracting  with  the  corpoi'a- 

tion,  650. 
in  sales  of  property  by  them  to  the  corporation,  653. 

purchases  of  property  by  them  from  the  corporation,  653. 
when  such  purchases  or  sales  are  valid,  653,  653. 
'  voting  salaries  or  compensation  to  corporate  offices,  657. 

oonti'acts  between  corporations  having  one  or  more  directors  in 

common,  658. 
collusion  vrith  mortgagees  on  the  foreclosure  of  a  mortgage  on 
corporate  property,  659. 
stockholder's  remedies  herein,  659. 
bTiyiag  up  property  for  resale  to  the  company,  660. 
the  misapplying  or  giving  avBay  of  corporate  funds,  681. 
the  misuse  or  embezzlement  of  corporate  funds,  661. 
reorganizations,  654-656. 

see  also  Reoeganizations. 
transact  corporate  business,  stockholders  do  not,  709. 
two  sets  of,  receiver,  684. 

vacancies  reducing  the  number  below  a  quorum,  713a,  note, 
vote  sufficient  to  lease  railroad,  894. 
who  may  be  elected,  633. 
who  receive  stock  as  promoters,  48. 

DISBURSEMENTS  incurred  by  receiver,  873,  879, 

DISCHARGE, 

of  mortgage  by  trustee,  816. 

when  bonds  are  held  by  receiver,  815. 
mortgage  bonds  and  acceptance  of  other  securities,  883,  note, 
part  of  bonds  by  agreement,  793. 
'  receivers.  883. 

accounting  upon,  880. 
at  chambers,  8fi3,  note, 
at  instance  of  prior  mortgagee,  865. 
subscribers,  see  Defenses. 

DISCOUNT, 

shares  issued  at  a,  see  "  Watered"  Stock. 
of  notes,  power  of  corporation,  690. 
of  receiver's  certificates,  876,  877,  note. 
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DISCOVERY. 

bill  of,  to  ascertain  facts  from  corporate  books,  511,  519. 
of  names  of  stockholders,  204,  note,  205,  note. 
DISCRETION, 

of  directors  as  to  calls  not  disturbed  by  the  courts,  113, 
declaring  dividends,  545. 
declaring  dividends  on  preferred  stock.  273. 
instituting,  compromising,  etc.,  the  suits  of  the  corporation, 

750. 
intra  vires  acts,  not  to  be  questioned  by  the  courts  unless 
fraudulent,  684. 
or  of  majority  of  stockholders  as  to  acts  intra  vires,  cannot  he 
questioned  by  single  stockholder  unless  fraud  is  involved,  684. 
DISCRIMINATIONS, 
legality  of,  901. 
by  railroads,  901. 
in  taxation,  see  Taxation. 
as  to  dividends,  see  Dividends. 
DISFRANCHISEMENT.    See  Expulsion. 

DISPUTES.    See  Internal  Dissensions  ;  Intra  Vires  ;  Stockholders. 
DISSENTING  STOCKHOLDER.    See  also  Directors;  Fraud;  Stockholders; 
Ultra  Vires  Acts. 
objecting  to  lease,  sale  or  consolidation  of  railroad,  895,  896. 
may  prevent  issue  of  "  watered  "  stock,  41. 
as  to  intra  vires  acts,  684. 

DISSOLUTION,  FORFEITURE  AND  IRREGULAR  INCORPORATION, 
methods  of  dissolution,  628. 

dissolution  by  the  stoclihold'ers ;  court  of  equity  has  no  power  to  dissolve  cor- 
poration ;  statutory  dissolution,  629,  630. 
acts  which  do  not  constitute  dissolution,  631. 

only  the  attorney-general  can  institute  a  suit  to  forfeit  a  charter,  633. 
forfeiture  for  misuser,  633. 
non-user,  634. 

ultra  vires  acts  and  for  usurpation  of  franchises;  quo  warranto 
and  injunction  at  the  mstance  of  the  state,  635. 
state  may  waive  forfeiture,  636. 
I    who  may  set  up  forfeiture,  dissolution  or  non-legal  incorporation,  637. 

lapse  of  charter  by  failure  to  comply  with  conditions;  effect  of  failure  to 

complete  road  within  a  specified  time,  638. 
stockholders  may  prevent  a  repeal  of  the  charter  unless  the  right  is  reserved 

by  the  state,  639. 
acceptance  of  charter,  640. 
assets  upon  dissolution,  641. 
liabilities  upon  dissolution,  642. 
not  effected  by  failure  to  elect  officers,  631, 
nor  by  sale  of  property,  631. 

having  but  one  stockholder,  631. 
cessation  of  business,  631. 
death  of  all  stockholders,  631. 
insolvency,  631. 
always  by  consolidation.  631. 
no  judgment  necessary  when  the  question  involved  is  the  statutory  liability 

of  stockholders,  219.    ' 
effect  on  liability  of  stockholder  for  subsequent  transactions,  243. 
of  a  "trust,"  508d. 

for  the  purpose  of  selling  all  the  property  to  another  corporation,  667. 
sale  of  property  for  stock,  663. 
preferred  stockholders  in  case  of,  278. 

not  decreed  merely  because  the  directors  are  guilty  of  a  breach  of  trust,  747. 
dissolution,  public  sale  of  property  upon,  662. 
by  consolidation,  910. 

not  affected  by  appointment  of  receiver,  871,  > 

effect  of,  upon  foreclosui-e  suit,  835. 
after  foreclosure,  890. 
may  prevent  foreclosure  of  mortgage,  838. 

Digitized  by  Microsoft® 


1988  GENERAL   INDEX. 

[Tlie  references  are  to  the  sections.] 

DISTRIBUTION  OF  ASSETS.    See  also  Dissolution. 

by  receiver,  881. 

of  funds  on  foreclosux-e  sale  and  reorganization,  887. 
DIVERSION  OF  CORPORATE  FUNDS.    See  Ultea  Vires  Acts. 

DIVIDENDS  ON  STOCK.    See  also  Life  Estates  and  Remainders  in  Shares 

OF  Stock. 
definition  of  a  dividend  and  the  four  kinds  of  dividends,,  534. 
scrip  dividends,  property  dividends  and  bond  dividends,  535. 
stock  dividends,  51,  873,' 536. 
legality.  25,  51. 

as  a  method  of  issuing  nevF  stock,  287. 
interest-bearing  stock,  537. 

to  v?hom  the  corporation  is  to  pay  the  dividend,  538. 
to  whom  the  dividend  belongs,  539. 
dividends  must  be  equal  and  without  preferences,  540. 
dividend,  when  declared,  is  a  debt  due  ab.=olutely  to  the  shareholder,  541. 
it  is  a  debt  which  may  be  collected  by  legal  proceedings,  542,  543. 
right  of  the  corporation  to  apply  dividends  to  the  payment  of  debts  due  to  it 

by  the  shareholder,  544. 
courts  rarely  compel  directors  to  declare  a,  545. 
dividends  can  be  made  only  from  profits ;  profits  defined,  546. 
stockholder  may  enjoin  illegal  dividend,  547. 
what  is  a,  367. 

guaranty  of,  by  contract,  551. 

right  to  a  preferred,  not  a  debt  until  declared,  267. 
dividends  which  impair  capital  stock'  are  illegal,  and  may  be  recovered  back 

from  stockholders ;  dividends  on  dissolution,  548. 
proceedings  to  recover  back  such  a  dividend,  549. 
liability  herein  of  the  corporate  officers.  550. 
to  preferred  stockholders,  can  be  only  frori;  profits,  271. 
a  court  will  order  a  dividend  to  preferred  stockholders,  when,  272, 
arrears  of  pi'ef erred  dividends,  278. 
of  stock  is  legal,  16,  25. 
exist  only  after  declaration,  11. 
guarantied  by  a  vendor  of  stock,  334,  775. 

may  be  applied  to  debts  due  from  the  stockholder  to  the  corporation,  526,  544, 
upon  dissolution,  641. 
where  stock  has  been  converted,  584. 
of  bonds,  273,  535,  763. 

contract  to  pay,  irrespective  of  net  earnings,  is  void,  271,  277. 
apportionment  of,  558. 

may  be  waived  and  profits  applied  to  pay  subscriptions,  42,  note, 
on  stock,  guaranty  by  one  corporation  for  another,  775. 
upon  a  reduction  of  the  capital  stock,  289. 
on  overissued  stock,  may  be  enjoined,  297. 
guarantied  by  an  individual,  775. 
mortfiage  to  secure,  787. 
illegal,  receiver  may  recover  back,  870,  note. 

DIVISIONAL  MORTGAGES, 

foreclosure  of,  appointing  of  receiver,  844,  note. 

effect  on,  by  receivership,  875,  note. 

foreclosure  affecting,  837. 
DIVISION  OF  MUNICIPALITY  after  subscribing,  101. 
DOMAIN.    See  Eminent  Domain. 
DOMICILE  OF  CORPORATION,  1,  note. 
DONATIO  CAUSA  MORTIS  of  stock,  308. 

DONATION, 

of  funds  by  railroad  to  exhibitions,  908. 

by  municipalities  to  railroads,  90.    See  also  Mdnicip.\L  Sl^bsceiptions. 

of  money  by  individuals,  54,  note. 

as  distinguished  from  subscriptions,  53,  note. 

of  corporate  funds,  681,  908. 
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DORMANT  corporation  not  thereby  dissolved.  631. 

DOUBLE  LIABILITY  ON  STOCK.    See  Liability. 

DRAFTING  of  corporate  contracts,  722. 

DRAFTS.    See  Acceptances. 

DRUNKEN  PERSON'S  sale  of  stock,  320. 

DUCES  TECUM,  SUBPCENA,  in  reference  to  corporate  books,  519. 

••DUMMIES," 

liability  on  stock  held  by  them,  247,  249,  253. 

transfer  to,  4'31. 

use  of,  to  escape  liability  on  stock,  503c. 

acting  as  directors,  649,  note. 

transfer  to,  to  escape  liability,  268-266. 

of  directors  or  majority  stockholders  selling  or  leasing  to  another  company, 
662. 

issue  of  bonds  to,  766. 

'•  DUMMY,"  corporation  as  a,  6. 

'•DUMMY"  CORPORATION,  property  of,  covered  by  mortgage  of  company 
owning,  857. 

DURATION. 

of  corporations,  see  Dissolution. 

of  right  to  use  streets,  913. 
DUTIES.    See  also  Public  Duty. 

and  liability  of  trustees  in  possession,  823. 

E. 

EARNINGS.    See  also  Dividends. 

before  trustee  takes  possession  belong  to  creditors,  823,  note. 

how  far  covered  by  mortKage,  853. 

applicable  to  labor  and  supply  claims,  861. 

applicable  to  operating  expense  during  receivership,  875. 

EASEMENT.    See  Eminent  Domain. 

EDUCATIONAL  CORPORATION,  regulation  of,  by  legislature,  501,  note. 

EJECTMENT, 

not  proper  remedy  against  fraudulent  foreclosure,  848. 
by  trustee  of  mortgage,  820,  note,  823,  note. 
ELECTION  OF  DIRECTORS.     See  also  Meetings. 
injunction  against  elections,  614. 
who  may  be  a  director  or  corporate  officer,  623. 
acceptance  and  resignation  of  office,  and  failure  to  elect  officers;  removal  of 

directors.  624. 
holding  over,  624. 

must  be  by  the  stockholders,  and  may  be  compelled  by  mandamus,  603. 
the  general  method  of  transacting  business,  606. 
the  meeting  must  be  held  at  the  prescribed  hour,  which  must  be  reasonable, 

604. 
the  quorum;  a  majority  of  stockholders  attending  a  meeting  may  transact 

business,  607. 
stockholders  can  act  only  at  corporate  meetings,  625-627. 
may  be  held  after  the  statutory  time,  593. 
failure  to  hold,  not  a  dissolution,  ^31. 
place  of,  604. 

conducting,  opening  and  closing  elections,  605, 
the  majority  of  votes  cast  shall  elect,  608. 
cumulative  voting,  609a. 
proxies,  610. 

inspectors  of  election,  605. 

conducting  and  closing  meetings  generally,  608. 
irregularities  and  informalities,  606. 
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ELECTION  OF  DIRECTORS  —  conhnwed. 
receiver  to  conduct,  863. 

the  transfer-book  as  evidence  of  a  right  to  vote,  611. 
is  every  tehare  of  stock  entitled  to  one  vote?  609. 
the  right  of  trustees,  pledgees,  administrators,  etc.,  to  vote,  613. 
the  corporation  cannot  vote  upon  shares  of  its  own  stock,  613. 
injunction  against  voting  particular  stock,  614. 
pledgee  cannot  vote  the  stock,  468. 
where  one  corporation  owns  a  majority  of  the  stock  of  a  rival  company,  may 

it  vote  the  stock  and  control  the  latter  company?  616, 
restrictions  on  right  to  vote,  631,  622. 
combinations  and  contracts  as  to  elections,  622. 
voting  trusts  and  pooling  agreements,  622. 
issuing  stock  in  order  to  carry,  615. 
^  results  of  not  holding,  624. 
illegal  or  fraudulent  elections;  shareholder's  remedies  herein,  617-619. 
mandamus  to  remedy  illegal  or  fraudulent  elections,  617. 
quo  warranto  to  remedy  illegal  or  fraudulent  elections,  617. 
bill  in  equity  to  remedy  illegal  or  fraudulent  elections,  618. 
injunction  to  remedy  illegal  or  fraudulent  elections,  618. 
statutory  remedy  for  illegal  or  fraudulent  elections,  619. 
illegal  election,  who  may  complain,  620. 
new  election  not  granted,  when,  620. 
illegally-elected  officers,  713. 

viandamus  to  turn  over  books  to  the  legally-elected  directors,  617. 
de  facto  directors,  617-619,  713. 

ELECTRICITY,  right  of  a  street  railroad  to  use,  915. 

ELECTRIC  LIGHT  COMPANY, 

rights,  duties  and  liabilities  of,  925. 

use  of  streets,  925. 

may  be  ordered  to  put  wires  under  ground,  925. 

exclusive  privileges  to,  925. 

wires  adjacent  to  other  wires,  925. 

mechanics'  lien  law  as  applicable  to,  925. 

ELECTRIC  STREET  RAILWAY.     See  Street  Railvtays. 

ELEVATOR  COMPANY,  rights,  duties  and  liabilities  of,  983. 

EMBEZZLEMENT.     See  Fraud. 

EMINENT  DOMAIN, 

power  of,  to  take  property  of  railroad,  905. 
to  condemn  plank-road,  929. 
cannot  be  exercised  for  private  business  only,  904. 
taking  the  property  of  another  corporation,  905. 
-may  be  invoked  to  put  an  end  to  exclusive  privileges,  904. 

but  not  to  aid  sight-seeing  purposes,  904. 
damages  upon  exercise  of,  923. 
defenses  to  exercise  of,  904. 

defendant  may  allege  illegal  incorporation  of  the  corporation, 
637. 
when  and  what  px-operty  may  be  taken,  904. 

a  stockholder's  interest  may  be  condemned,  896. 
may  be  delegated  by  the  state  to  a  corporation,  904, 
exercise  of  power  of, 

by  street  railroad,  915. 

bridge  company,  9'22.  % 

water-works  company,  932. 
gas  companies,  927. 

one  street  railroad  to  run  over  another,  916. 
railroads,  904. 
franchises,  disposition  on  dissolution,  641. 

disposition  of  land  when  no  longer  used  for  public  purpose  or  when  corpora- 
tion is  dis.solved,  641. 
ENDORSEMENT.    See  Indorsement, 
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ENFORCEMENT  OF  STOCKHOLDERS'  STATUTORY  LIABILITY.    See  Lia- 
bility. 
ENGINEER, 

powers  of,  780,  note. 

of  company  interested  in  contracts  with  it,  649,  note. 

ENGINES.    See  Rollinq-stock. 

ENGLAND, 

receivers  in,  862. 

reorganization  in,  883,  889. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

powers  of  parliament,  896. 

character  of  railroad  mortgages  in,  833. 

no  foreclosure  of  mortgages  allowed,  833. 

ENGLISH, 

rule  that  transfers  of  stock  must  be  under  seal,  877. 

as  to  taking  subscriptions,  56. 

as  to  non-negotiability  of  certificates  of  stock,  325, 
statute  as  to  prospectus,  143,  note, 
statutes  as  to  "  watered"  stock,  47. 

ENLARGING  the  powers  or  business,  amendment  to  charter  authorizing,  500, 

note. 
ENTRIES. 

of  directors'  resolution  in  books,  115,  note, 
in  minute-book,  proof  of,  714. 
on  stock-books  as  evidence  of  stockholdership,  55. 
on  corporate  books  as  evidence  of  stockholdership,  55. 
EQUITABLE, 

action,  relative  to  stock,  579. 

by  corporate  creditors  to  reach  unpaid  subscriptions,  204 

parties  thereto,  205,  206. 
to  subject  stock  to  the  payment  of  debts,  481. 
enforce  stockholder's  statutory  liability,  223. 
remedy  a  fraudulent  sale  of  stock,  356. 
set  aside  a  subscription  for  fraud,   155,  156. 
set  aside  issue  of  "watered"  stock,  41. 
remedy  an  illegal  forfeiture  of  stock,  134. 
compel  a  corporation  to  register  a  transfer  of  stock,  391. 
enjoin  voting,  transferring,  and  dividends  on,  overissued  stock,  and 

to  adjust  all  rights,  297. 
relieve  from  unauthorized  forfeiture,  134. 
see  also  Suits. 
owners,  see  AGENT;  Liability;  Sales  of  Stock;  Teustbe. 
title  to  stock,  an  unsatisfactory  distinction,  414. 
assets  affected  by  mortgage,  852,  855,  857. 
assignment  by  mortgage,  852,  note, 
mortgage,  nature  of,  794. 

notice  thereof  to  trustees,  817,  note, 
mortgage  without  seal  may  be,  810. 
and  judgment  creditors,  794,  note. 

EQUITY, 

foreclosure  in,  see  Foeeclosuke. 

bill  in,  as  a  remedy  of  stockholders  deprived  of  their  stock,  579, 

suit  in,  to  foreclose,  not  limited  by  other  provisions,  800. 

of  redemption  in  railroad,  how  reached,  858. 
ERASURE  of  subscription,  55. 
ESCROW,  subscriptions  in,  60. 

ESTOPPEL.    See  also  Acquiescence. 
to  deny  stockholdership,  52. 

of  municipality  from  repudiating  its  bonds  issued  to  a  railroad,  94. 
of  participating  stockholder  to  complain  of  "  watered"  stock,  89. 
as  to  the  regularity  and  legality  of  incorporation,  637. 
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ESTOPPEL  —  con  tinned. 

of  stockholder  from  setting  aside  a  forfeiture  of  stock,  129,  134. 

of  Btockholders,  etc.,  from  questioning  the  validity  of  a  stockholders'  meet- 
ing held  out  of  the  state,  589. 

stockholder  cannot  attack  guaranty  to  wln'ch  he  has  assented,  775. 

in  the  purchase  of  stock,  see  Non-negotiability  of  stock  and  dangers  in- 
curred in  the  purchase  of  certificates  of  stock ;  RULES  for  corporations  in 
regard  to  refusing  or  allowing  registries  of  transfers  of  stock. 

EVIDENCE, 

of  stockholder  when  the  corporation  is  a  party  to  a  suit,  11. 

subscription,  55. 

incorporation,  753. 

issue  of  stock,  14. 
against  stockholders,  minute  book  as,  727.     See  also  Proof, 
minute-book  as,  714. 
in  foreclosure  suits,  847. 

EXAMINATION  of  corporate  books  by  stockholders,  see  Inspection. 

EXCESSIVE, 

borrowing  by  a  Corporation,  760. 
subscriptions,  58.    See  also  Subscription. 
loans,  see  Loan. 

EXCHANGE, 

of  bonds  for  other  securities,  762. 
of  preferred  for  common  stock,  270. 

EXCHANGES.    See  also  Brokers. 
definition,  445. 
nature  of,  504,  note, 
public  duties  of,  938. 
EXCLUSIVE, 

privileges,  legality  of,  922-933  (ch.  LV). 
by  railroads  to  express  companies,  924. 
of  bridge  companies,  922. 
water-works  company,  933. 
street  railways,  913. 
ferry  companies,  926. 
railroads,  905. 
may  be  condemned  under  power  of  eminent  domain,  904. 

EXECUTED  CONTRACTS,  834,  681. 

EXECUTION, 
of  bonds,  762. 

contracts,  mode  of,  723. 
mortgage,  810. 

bonds  and  mortgage  outside  of  the  state,  762,  810. 
levy  of, 

on  franchises,  898. 

shares  of  stock,  see  Attachment. 
stock,  duty  of  corporation,  404. 

as  against  an  unregistered  pledgee  of  the  certificates,  465. 
a  bridge,  922. 
rolling-stock,  854. 

mortgaged  property  by  bondholder,  829. 
mortgaged  property  to  collect  coupons  not  allowed,  773. 
property  held  by  i-eceiver,  871. 
by  mortgage  bondholders,  835. 
after  appointment  of  receiver,  866. 
in  another  state  after  receivership,  867. 
railroad  cannot  be  sold  under.  858. 
after  judgment  upon  bond,  771. 
as  against  prior  mortgage,  852. 
cannot  be  levied  on  plank-road,  939. 
as  against  mortgagee's  I'ights,  853, 
mortgagee  may  enjoin,  853. 
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KKECVTION  —continued. 

cannot  be  levied  on  railroad,  858. 

returned  unsatisfied,  receivers  upon,  863. 

returned  unsatisfied  as  against  the  corporation  is  necessary  before  subscrip- 

lions  can  be  reached  by  corporate  creditors,  200. 
sale  of  stock.  430. 
\         must  be  returned  as  against  the  corporation  before  the  stockholders'  statu- 
tory liability  is  enforced,  219. 
sale,  purchase  by  director,  653. 

EXECUTIVE  COMMITTEE,  legality  of,  715. 

EXECUTOR  AND  ADMINISTRATOR.    See  also  Agent;  Liabilitt. 
power  to  purchase  stock.  333. 
power  to  sell  stock,  .829,  330. 

liability  of,  as  transferrer  or  transferee  of  shares  of  stock,  248,  833,  397. 
liability  on  stock,  248.  , 

duty  as  to  legacies  of  stock,  307. 
may  be  a  director,  633. 
right  to  vote,  613. 
Bfile  of  stock  by,  433. 
corporation  as  an,  679. 

right  and  duty  of  corporation  as  to  registry  of  transfers  by,  397,  398. 
pledging  stock  in  breach  of  trust,  474. 

EXECUTORY  contract  of  sale,  334. 

EXEMPLARY  damages  against  a  corporation,  698. 

EXEMPTION. 

from  taxation,  amendment  repealing,  49X 
•  may  be  condemned  under  power  of  eminent  domain,  904. 

does  not  pass  to  purchaser  at  foreclosure  sale,  890.     See  also 
Taxation. 
of  stockholders  from  statutory  liability  by  express  contract,  316. 
of  trustee  of  mortgage  from  liability,  805. 

EXHIBITION,  donation  of  funds  of  railroad  to,  775,  note,  908. 

EXISTENCE  of  corporation,  see  Dissolution. 

EX  PARTE  appointment  of  receiver,  863. 

EXPENSE, 

incurred  by  receiver,  873. 

of  operation,  payment  of  by  receiver,  875, 

EXPIRATION  OF  CHARTER.    See  Dissolution. 

EXPRESS  COMPANIES, 

rights,  duties  and  liabilities  of,  924. 
special  privileges  from  railroads,  934. 

EXPRESS  POWERS  of  the  corporation  defined,  3. 

EXPRESS  PROMISE, 

to  pay  the  subscription  necessary  in  New  England  states,  74. 
reason  of  this  rule,  74. 

EXPULSION, 

of  stockholders,  710. 

of  members,  504,  7006,  notes, 

EXTENDING. 

the  powers  or  business,  amendment  to  charter  authorizing,  500,  note, 
a  road,  amendment  to  charter  authorizing,  499,  note,  500,  note. 

EXTENSION  OF  DEBT  as  a  defense  to  a  stockholder's  statutory  liability,  225. 

EXTENSIONS  OF  RAILROAD,  how  far  covered  by  mortgage,  856. 

EXTRAORDINARY  STOCKHOLDERS'  MEETING.  598. 
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P. 

FAILURE, 

of  corporate  enterprise,  no  defense  to  subscriptions,  190. 
to  commence  business  as  required  by  charter,  63S. 

FAIR,  subscription  to,  by  a  corporation,  775,  note. 

FALSE  IMPRISONMENT  by  a  corporation,  698. 

FALSE  REPRESENTATIONS.    See  Fraudulent  (representations). 

FARES  OF  RAILROADS, 

hiay  be  reduced  by  legislature,  899. 
must  be  reasonable,  901. 

FEDERAL  COURTS.    See  also  Jurisdiction. 
jurisdiction  of,  in  foreclosure,  839. 
conflict  of  stale  courts  in  foreclosure,  839. 
following  state  statutes  as  to  foreclosure,-  841. 
foreclosure  of  lien  in  state  court,  and  mortgage  in,  859. 
receiver  in,  may  be  sued  without  leave  of  court,  871. 
right  of  receiver  to  sue  in,  869. 
bondholders'  suits  in,  8!27. 

FEDERAL  GOVERNMENT.    See  United  States. 

FEE,  mortgage  by  corporation  should  cover,  795. 

FENCES,  of  railroads,  legislature  may  order,  900. 

FERRY  COMPANIES, 

rights,  duties  and  liabilities  of,  938. 
character  of  property,  936. 

FICTITIOUS, 

issue  of  bonds  or  stock,  761. 
stockholders,  liability.  2.'>3. 
subscriptions,  see  "Dummies." 
suits,  see  Suits. 

FICTITIOUSLY  PAID  UP  STOCK.    See  also  Watered  Stock. 
defined,  13,  39. 
not  void,  31. 

constitutional  provisions  making  it  void,  47. 
may  be  voidable,  31. 
issue  of,  an  ultra  vires  act,  31. 
issue  of,  by  discount  in  cash,  33. 

dangers  of  this  method,  33,  34. 
English  rule,  34. 
issue  of,  for  property  taken  at  an  overvaluation,  35,  47. 

New  York  rule  herein,  47. 
subscriptions  to,  see  Defenses;  Issue  of  Stock. 
as  a  cause  of  forfeiture,  683,  note,  635,  note. 

FIDUCIARY  POSITION  OF  DIRECTORS.    See  Directors.  \ 

FILING  OF  CERTIFICATE  OF  INCORPORATION,  efieot  of  failure  to  comply 
vvith  statute,  331-335. 

FINAL  DECREE,  what  is,  in  foreclosure,  849. 

FINE  for  contempt  of  court,  755. 

FIRST, 

meeting  under  special  charter,  590. 

mortgage  consolidated  bond,  representation  made  thereby,  763,  note. 

"  FLAT"  loan  of  stock  explained,  445,  note. 

FLORIDA, 

statutes  affecting  corporations,  943. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 
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FORECLOSURE  AND  SALE.    See  also  Dieectoes;  Fraud;  Mortgage;  Re- 
organization. 
on  coupons  paid  by  guarantiir,  775. 

of  divisional  mortgage,  appointment  of  reoeiveX  844,  note, 
illegal  mortgage,  subsequent  mortgagee  may  object,  816. 
liens  in  priority  to  mortgage,  859. 
mortgage,  priority  of  liens,  mortgages,  deeds,  leases,  claims,  judgments, 

debts  and  liabilities,  851-861  (ch.  L). 
corporate  property  and  purchase  by  director,  653. 
mortgage  and  no  defense  made,  659. 
mortgages  by  suit  in  equity, 
appeals.  849. 
cross-bills,  845. 

decree  and  consent  decrees,  849. 
defaults,  847. 
evidence  in  proof,  847. 
parties  complainant,  843. 
parties  defendant,  844. 
redemption,  850. 
sale,  850. 

remedies  against  purchaser,  850. 
tender  of  interest  due,  850. 
defense  of  statute  of  limitations,  846. 
remedies  of  the  various  parties,  848. 
collusive  foreclosures,  848. 
nature  of  railroad  mortgage  bonds,  832. 
modern  remedies  of  the  mortgagee,  835. 
conflict  of  jurisdiction,  827. 
defense  of  invalid  incorporation,  846. 
state  statutes  relative  to  foreclosure.  841. 
conflict  of  jurisdiction  between  state  and  federal  courts,  839. 
priority  of  liens  may  be  litigated,  when,  848. 
no  foreclosure  allowed  in  England,  838. 
jurisdiction  of  court  of  equity,  834. 
conflicting  titles  may  be  litigated,  when,  842. 
on  default  in  interest,  836. 
consolidation  of  suits,  837. 

default  in  interest  for  purpose  of  haying  foreclosure,  888. 
court  may  declare  principal  sum  due,  836. 
court  may  order  sale  free  from  all  incumbrance,  837. 
on  road  running  into  two  states,  840. 
for  non-payment  of  taxes.  836. 
purchaser  on.  status  of,  890. 

does  not  succeed  to  corporate  existence,  890. 
exemptions  from  taxation,  890. 
fluty  as  to  completing  and  operating  the  road,  890. 
takes  the  property  free  from  claims,  890. 
takes  with  notice  of  certain  claims,  890. 
right  of  purchaser  at  sale  to  operate  road,  913. 
does  not  take  money  on  hand,  890. 
not  liable  for  old  debts,  642. 
claims  afifecting,  850. 
as  to  receivers,  see  Receivers. 
by  coupon-holders  where  trustee  declines,  825. 
trustee  must  be  impartial,  815. 

first  mortgagee  after  second  mortgagee  has  commenced,  835. 
strict,  by  trustee  of  mortgage,  833. 

after,  legislature  may  authorize  trustee  to  convey,  889. 
ancillary  bill,  840. 
dissolution  after,  890. 
limitation  on  right  of,  804. 
demand  of  payment  before  commencing,  773. 
tender  to  prevent,  848. 
irregular  sale  in,  848. 
bondholders  proving  their  bonds,  831. 
affecting  divisional  mortgages,  837. 
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FORECLOSURE  AND  SALE  —  conimued. 
judgment  for  deficiency,  849. 
and  participation  by  tlie  coupons,  773. 
right  of  stockholder  to  object,  659. 

right  of,  not  limited  by  provision  as  to  request  for,  803,  note, 
remedy  of,  not  limited  by  power  of  sale,  803. 
trustee  favoring  part  of  boudholders,  886. 
the  position  of  bonds  pledged  by  the  corporation,  762. 
redemption  by  state  statutes,  841. 

second  mortgagee,  cannot  compel  first  mortgagee  to  foreclose,  835. 
suit  in  equity  not  limited  by  other  provisions^  800. 
and  receivers'  certificates,  876,  877. 
fraudulent,  laches  in  complaining,  838,  886,  888,  note, 
of  mortgage,  766. 
remedy  of  bondholders.  828. 
decree  of,  may  provide  for  purchaser  paying  old  debts,  890. 
purchasing  corporation  not  liable  for  debts  of  old  corporation,  669. 
sale,  trustee  purchasing  for  himself,  815. 

purchase  at.  by  the  company  itself,  890^ 
trustee  purchasing  at,  807. 
duty  of  trustee  to  purchase  at,  885. 
FOREIGN  CORPORATIONS.    See  also  Eminent  Domain. 
injunction  against,  755^^ 
may  sue  or  be  sued,  757. 

areinhabitants  of  the  state  creating  them,  757. 
service  upon,  where  they  are  required  to  itppoint  a  resident  agent  to  accept 

service,  758. 
courts  will  not  entertain  suits  against,  where  the  decree  or  judgment  cannot 

be  enforced,  7o7. 
may  be  excluded  or  regulated,  694. 

effect  of  provision  requiring  the  filing  of  a  certificate,  etc.,  697. 
holding  land,  695. 

restrictions  on,  interfering  with  interstate  commerce,  696. 
restrictions  as  to  removal  of  cases  to  United  States  courts,  696. 
are  not  "  citizens,"  696. 

exercising  the  power  of  eminent  domain,  904. 
powers  to  contract,  694,  etc. 
corporations  created  by  two  states,  909,  etc. 
taxation  of,  see  Taxation. 

courts  will  enforce  the  liability  of  stockholders  in,  233. 
receiver  of,  639,  8B5.  867. 
doing  all  its  business  in  one  state,  although  incorporated  in  another  state, 

337-340. 
filing  a  certificate  or  leasing  a  road  does  not  become  a  domestic  corporation, 

909. 
quo  warranto  lies  against  such  as  do  business  illegally  in  the  state,  635,  694, 

note. 
FOREIGN  RAILROADS  included  in  the  word  "railroad,"  894. 
FOREIGN  RECEIVER, 
suit  against,  871. 
right  to  bring  suit,  869. 

FOREMAN,  powers  of,  720. 

FORP'EITURE. •  See  also  Amendments  to  Charters;  Dissolution. 
of  charter  for  issue  of  "  watered"  stock,  37,  47,  note, 
of  insurance  company,  ground  for,  938. 
effect  upon  mortgage,  793. 
for  failure  to  complete  railroad,  903,  913. 
rights  of  street  railway  for  not  completing  work,  913. 
railroad  franchises  for  failure  to  operate  its  line,  903,  note, 
stock  for  non-payment  of  calls,  419. 

for  non-payment  of  the  subscription  price,  121-134. 

when  the  only  remedy,  74. 
pledgee  not  bound  to  protect  the  stock.  468. 
to  the  corporation ;  corporation  may  sell  at  less  than  par,  39. 
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FORFEITURE  —  con  tinued. 

liability  of  stockholders  where  incorporation  is  deficient,  231-235. 
the  various  remedies,  121. 

forfeiture  can  be  resorted  to  only  when  a  statute  authorizes  it,  122,  123. 
is  a  cumulative  remedy;  t.  e.,  the  corporation  mav  resort  to  this  or  to  an  ac- 
tion. 134. 
corporations  cannot  forfeit  and  then  sue,  125,  126. 
relieves  the  stockholder  from  liability  to  corporate  creditors,  137,  128. 
formalities  and  procedure,  129. 
notice  of  forfeiture,  130. 
notice  alone  is  not  forfeiture,  131. 
tender,  by  stockholder,  before  forfeiture,  182. 
surplus,  after  forfeiture,  belongs  to  the  corporation,  133. 
equity  will  relieve  from  an  unauthorized  forfeiture,  134. 

FORGERY.    See  also  Sales  op  Stock. 

of  the  names  of  corporate  officers  to  certificates  of  stock,  293. 
transfers,  436. 

transfers,  duty  of  corporation,  401. 
stock,  436. 

liability  of  broker,  454. 
bonds,  762. 

seal  and  certificate  of  trustee  of  bonds,  7G3,  note, 
number  of  bond,  762. 
as  affecting  a  sale  of  stock,  363. 
rights  and  liabilities  of  transferees  of  forged  certificate  of  stock,  there  being 

no  intervening  registry  on  corporate  books,  364. 
liability  of  corporation  to  real  owner  of  stock  for  allowing  registry  of  forged 

transfer,  365,  366. 
rights  of  transferees  who  purchase  after  a  registry  has  been  obtained.  367. 
as  affecting  a  sale  of  stock,  363-367,  401. 

FORM  of  bonds  of  corporation,  763,  note. 

FORMALITIES.     See  also  CtoKTRACT:  I>-foemaijty. 
in  stockholders'  meetings,  606. 

statatory,  to  be  complied  with  in  regard  to  municipal  subscriptions,  94. 
as  to  forfeiture  of  stock.  139. 
in  entering  into  contracts,  see  Contract. 
in  making  calls,  1 15. 

FORMATION  AND  PERFORMANCE  OF  CONTRACTS  TO  PURCHASE 

STOCK,  331-357  (ch.  XX). 
shares  of  stock  are  transferable,  381. 
restrictions  on  right  to  sell  stock,  333. 
"  pools,"  corners  and  combinations  in  stock,  333. 
jsontract  for  sale  of  stock  may  be  valid  without  delivery  or  specific  time  for 

delivery,  334. 
method  of  performance  or  offer  of  performance  by  vendor,  335. 
specific  performance  as  a  remedy  for  breach  of  a  contract  to  sell  stock,  337, 

338. 
statute  of  frauds  as  affecting  sales  of  stock,  339,  340. 

FORMATION  OF  CORPORATIONS.    See  Liability. 

FORMS  OF  ACnONS.    See  Pleading  akd  Practice. 

FOUNDERS'  SHARES,  definition  of,  15. 

FRANCHISES.    See  also  Dissolution,  etc. 
lease  or  sale  of.  893,  896.    See  Ultra  Vires. 
mortgage  of,  780. 
definition,  3,  note, 
execution  levied  upon,  893. 
duration  of,  to  use  streets,  913. 
of  street  railways,  see  Street  Railways. 

rieht  of  way,  disposition  on  dissolution,  641. 

plank-road,  expiration  of,  929. 
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FRANCHISES  —  continued. 

of  street  railway,  forfeiture  of,  for  not  completing  work  in  time,  913. 
corporation,  mortgage  on,  790,     See  also  Mortgage. 
gas,  electric  light,  water-works,  etc.,  companies,  see  those  headings. 

FRAUD. 

as  affecting  a  sale  of  stock;  what  constitutes.  350. 
of  agents,  is  chargeable  to  the  corporation,  139,  140, 
stockholders,  see  Stockholders. 
directors,  no  defense  to  subscriptions,  188. 

in  receiving  "  watered"  stock,  48. 
no  cause  for  foreclosure,  836. 
in  calling  a  meeting,  593. 

may  be  by  corporate  reports  or  prospectus,  352,  353. 
remedies  for  the  fraud.  354. 

action  for  damages,  355.  , 

remedy  in  equity,  356. 

in  selling  stock  may  amount  to  a  conspiracy,  357. 
as  impairing  the  conclusiveness  of  a  judgment  in  enforcing  a  stockholder's 

liability,  224. 
inducing  the  sale  of  stock,  438. 
entering  into  a  stock  transaction,  438. 
and  forgery,  426,  436. 
statute  of,  see  Statute  op  Frauds. 
as  invalidating  a  judgment  by  a  corporate  creditor,  when  he  seeks  to  enforce 

subscriptions,  209. 
■vitiates  a  collusive  forfeiture  of  stock,  127. 
assignment  of  stock  to  defraud  creditors,  340,  484. 
laches  barring  a  stockholder's  action,  see  Laches. 
by  organizing  a  corporation  to  do  acts  contrary  to  contract,  6. 
by  reason  of  directors  owning  stock  in  another  corporation,  662. 
FRAUDULENT, 

elections,  617-619. 

representations  of  agents  as  a  defense  to  actions  to  enforce  subscriptions: 
laches  as  a  bar,  161,  162. 
corporate  insolvency  as  a  bar,  163,  164. 
necessary  allegations,  etc.,  165. 

definition  and  distinction  from  parol  agreements,  138, 
corporations  are  chargeable,  139,  140. 
must  be  by  authorized  agents,  141. 
made  at  public  meetings,  142. 
by  prospectuses,  l43. 
reports,  144. 

suppression  of  the  truth,  147, 
when  do  they  amount  to  fraud,  145. 
statements  as  to  questions  of  law,  146. 
without  knowledge  of  the  falsity,  148. 
immaterial  representations,  149. 
subscribers  not  bound  to  investigate,  150. 
subscriptions  not  void,  but  voidable,  151. 
remedies,  152. 

by  rescission,  153. 

defense  to  action,  154. 
bill  in  equity,  155,  156. 
action  for  deceit,  157.  158. 
action  for  money,  159. 
ratification  as  a  bar,  160. 

release  of  other  subscribers  no  defense  to  subsci'iption,  167-170,  191. 
representations  of  agents  in  obtaining  subscription,  139-165. 
calls  to  release  stockholders  may  be  enjoined,  113. 
sale  by  agents,  etc.,  in  breach  of  trust,  351. 
pledge  of  stock  by  agents,  474. 
reorganization,  delay  in  objecting,  886,  888,  note, 
foreclosures,  848. 

remedy  of  bondholders,  828. 
laches  in  complaining,  838. 
of  corporate  mortgage,  766. 
acts,  see  Defenses;  Directoes;  Sauss  of  Stock. 
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FRAUDULENT  ACTS   OF  DIRECTORS,   majority  of  stockholders  and  third 
persons, 
cause  and  occasion  of  this  subject,  643. 
three  classes  of  stockholders'  wrongs  herein,  644. 
corporation  is  ordinarily  the  party  to  remedy  these  wrongs,  644. 

but  the  corporation  failing  to  do  so,  a  stockholder  may  bring  the  action, 
645. 
facts  and  conditions  which  allow  and  sustain  a  stockholder's  suit  herein, 

646. 
different  methods  of  perpetrating  these  frauds,  647. 
directors  as  trustees,  648. 
director  or  other  corporate  ofificer  interested  in  construction  company ; 

contracts  between  a  director  and  his  company,  649. 
secret  gifts  to  directors  from  persons  contracting  with  the  corporation, 

650. 
frauds  by  promoters  on  the  corporation,  651. 
sales  of  property  jiy  corporate  ofBcers  to  the  corporation,  653. 
purchases  by  directors  from  the  corporation,  and   purchases  at  fore- 
closure sales,  653. 
reorganizations  and  purchases  of  corporate  property  by  a  majority  of 

the  stockholders,  663. 
voting  salaries  or  compensation  to  corporate  officers,  657. 
contracts  between  corporations  having  one  or  more   directors  in  com- 
mon, 658. 
foreclosure  of  mortgage  on  corporate  property,  and  collusion  with  direct- 
ors, whereby  no  defense  is  made  to  the  foreclosure,  659. 
directors'  purchases  of  property  needed  by  the  corporation ;  buying  up 

the  debts  of  the  corporation,  660. 
loans  by  the  directors  to  the  corporation,  mortgages  by  the  corporation 
to  directors,  and  the  right  of  a  corporation,  solvent  or  insolvent,  to 
give  a  mortgage  or  assignment  of  its  property  to  a  director  in  order  to 
prefer  the  payment  of  his  debt,  661. 
directors  owning  stock  in  another  corporation  with  which  a  contract  is 
made:    stockholders'  ratification  of  the   voidable   acts   of  directors; 
frauds  by  a  majority  of  the  stockholders  upon  the  minority;  one  coi'- 
poration  voting  stock  in  another  competing  corporation,  663. 
fraudulent  profits  by  promoter  acting  as  director,  650. 
fraudulent  issue  of  bonds  to  directors,  766. 
stockholders'  actions  against  third  persons  for  frauds  against  the  corpora- 
tions, 663. 
liability  of  directors,  officers  and  agents  of  a  corporation  to  third  persons  for 

frauds,  trespasses,  contracts  and  ultra  vires  acts,  6S3. 
the  use  of  a  corporation  as  a  "  cloak  "  for  defrauding  the  public  or  particular 
individuals,  663a. 

FRAUDULENTLY  ISSUED  BONDS,  enforcement  of,  764. 

FREIGHT  AGENT,  general,  powers  of,  720,  note. 

FREIGHT  CARS.    See  Rolling- STOcaj. 

FREIGHT  RATES  of  railroad  may  be  reduced  by  legislature,  899. 

FUEL  as  affected  by  mortgage,  853,  note. 

FULL  SUBSCRIPTION  of  increase  of  capital  stock  is  not  necessary,  388,  note. 

FURNITURE,  office,  as  affected  by  mortgage,  853. 

FUTURE  ADVANCES,  mortgage  to  secure,  787. 

G. 

GAMBLING  SALES  OF  STOCK.    See  also  Sales  op  Stock. 
what  are,  341,  440. 

statutes  prohibiting  wager  contracts  and  also  certain  stock  contracts,  842. 
test  of  legality  of  stock  transactions,  343. 
Tjuestion  of  intent,  341,  440. 
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GAMBLTNG  SALES  OF  STOCK  — continued. 

when  intent  to  deliver  is  a  question  for  tlie  jury,  and  when  not,  344, 
as  affecting  notes,  bonds,  mortgages,  etc.,  growing  out  thereof,  347. 
as  affecting  the  relations  between  the  principal  and  hia  broker,  345,  346. 

GARNISHMENT.     See  also  Attachment. 
to  reach  unpaid  subscriptions,  201. 
of  shares  of  stock,  not  a  proper  remedy,  491. 
levy  of.  after  receiver  appointed,  866. 

in  another  state  after  receivership,  867, 

against  property  held  by  receiver,  871. 

GAS  COMPANIES, 

rights,  duties  and  liabilities  of.  927. 

taking  property  under  power  of  eminent  domain,  927. 

railroad  cannot  aid,  908,  note. 

consolidation  of,  results  in  dissolution  of  old  companies,  910,  note. 

liability  for  damages  for  using  the  streets,  937. 

may  mortgage  property,  779.  note,  927. 

the  property  is  real  estate,  937. 

combination  of,  937. 

i-egulation  of  the  price  by  legislature,  937. 

exclusive  rights  of,  937. 

exercise  of  power  of  eminent  domain  by,  927. 

GAUGE  OF  RAILROAD,  company  may  change,  908. 

GENERAL  AGENT.     See  also  Agent. 

may  sell  stock  owned  by  the  corporation,  317. 
powers  of,  719. 

GENERAL  CREDITOR,  attacking  mortgage,  788. 

GENERAL  FREIGHT  AGENT,  powers  of,  720,  notes. 

GENERAL  INCORPORATING  ACT, 

when  necessary,  3,  note. 

powers  of  the  corporation,  3. 

effect  of  failure  to  comply  with  its  provisions,  231-235. 
GENERAL  ISSUE  pleaded  to  a  suit  by  a  corporation,  75a 
GENERAL  LEGACY  OF  STOCK.    See  Legacies  op  Stock. 

GENERAL  MANAGER,  ' 

salary  of.  657. 

secret  gift  to,  650,  note. 

extent  and  limitations  of  his  powers,  719. 

admissions  and  declarations  of,  736. 

notice  to,  737. 
GENERAL  MEETINGS,  598. 

GENERAL  STATUTE  as  a  part  of  special  charters,  2,  note. 
GEORGIA, 

lien  statute,  859. 

deoisTons  on  sales,  etc.,  of  railroads,  893,  note. 

statutes  affecting  corporations,  943.    ■■ 

GIFTS, 

to  directors,  650. 

of  stock  to  a  corporation  is  legal,  311. 

stock  by  corporation  to  director,  651,  note, 
property  by  one  company  to  another,  681. 

by  corporation  to  euiploj'ees,  etc.,  681. 

of  stock,'  308.    See  also  Legacies  of  Stock. 
GOLD,  payments  of  interest  in,  762. 
GRACE,  days  of,  on  coupons,  772. 
"GRANGER  CASES,"  899,  985. 

GRANT  by  or  to  an  irregularly-incorporated  company,  637. 
GRANTEES  as  parties  defendant  in  foreclosure  suit,  844. 
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GRATUITY.    See  Donation. 
GRAVEL-PIT  covered  by  mortgage,  -when,  856. 
GRIST-MILL,  municipal  corporation  cannot  aid,  91, 
GUARANTIED  STOCK.     See  Peefeeked  (stock). 

GUARANTY, 

of  company  debts  by  agreement  of  stockholders,  76, 

bonds  or  dividends  o£  one  corporation  by  another,  267,  775. 

stock,  amendment  to  charter  authorizing,  499,  note. 

dividends  by  contract,  551. 

bonds  by  the  state,  775. 

dividends  by  one  individual  to  another,  775. 

interest  by  construction  company,  846. 
by  corporations  for  accommodation,  774. 
by  mortgagor,  rights  of  mortgagee,  800. 
negotiability  of,  775. 
secured  by  mortgage,  775,  note. 

GUARDIANS, 

rights  and  duties  of  corporation  as  to  transfers  by,  400, 
power  to  purchase  stock,  323. 
power  to  sell  stock,  338,  330. 
sale  of  stock,  433. 

H. 

HACKMEN,  exclusive  privileges  to,  908, 
HARBOR,  railroad  cannot  improve,  908. 
HEATING  COMPANIES,  rights,  duties  and  liabilities  of,  933. 

HIGHWAY, 

crossing  of,  by  railroad,  905. 

damages  to  abutting  property  owners  for  telegraph  line,  930. 

right  of  abutting  property  owners  to  damages  from  telephone  company,  931'. 

right  of  water-works  company  to  lay  pipes  in,  cannot  be  questioned  by  indi- 
vidual, 932. 

use  of,  by  street  railroad,  see  Steeet  Railways. 

for  nlank-road  or  turnpike,  see  Plank-road. 
HOLDER, 

who  is  a  bona  fide,  768. 

of  negotiable  corporate  bonds,  768. 

of  accommodation  paper  issued  by  a  corporation,  774, 

HOLDING  OVER  OF  DIRECTORS,  634. 

HOTEL,  foreclosure  of,  issue  of  receivers'  certificates,  876,  877, 

HOTEL,  COMPANY  leasing  part  of  building,  681. 

HOUR  OF  STOCKHOLDERS'  MEETING,  604. 

HUSBAND  AND  WIFE.    See  also  Married  Women. 

husband  holding  stock  jointly  with  wife  cannot  bequeath  his  interest,  808. 

wife  takes  by  survivorship,  308, 
liability  of  husband  on  wife's  subscription,  66, 


IDAHO,  statutes  affecting  corporations,  944. 
IDENTITY  of  shares  of  stock,  not  always  material,  469. 

IGNORANCE, 

of  the  truth  of  a  statement,  may  be  a  misrepresentation,  148. 
as  a  defense  to  subscription,  196, 
126 
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ILLEGAL, 

acts,  see  Ultra  Viees. 
elections,  617-619. 

acts  of  officers,  receiver  may  complain,  870, 
election  of  officers,  713. 
incorporation,  see  LIABILITY  (as  partners), 
who  may  assert,  637, 

ILLEGALITY, 

of  business  of  corporation  invalidates  SBbscription,  53, 
in  incorporation,  5. 

ILLINOIS, 

illegality  of  joint-stock  associations  in,  504. 

lien  statute,  889. 

directors  of  interstate  railroad,  909. 

as  a  state  to  incorporate  in,  935. 

negotiability  of  bond  does  not  extend  to  mortgage,  770. 

statutes  affecting  corporations,  945. 

decisions  on  sales,  etc. ,  of  railroads,  893,  note. 

rule  as  to  corporation  buying  its  own  stock,  311, 

ILLUSORY  SUITS.    See  Suits. 

IMMATERIAL  MISREPRESENTATIONS,  149, 

IMPARTIAL,  calls  must  be,  114. 

IMPLIED  POWERS.     See  also  CORPORATIONS. 

of  corporation  defined,  3. 
IMPROVEMENT  COMPANY,  foreclosure  of,  issue  of  receivers'  certificates,  876, 

877. 
INADEQUATE  PRICE  on  foreclosure  sale,  850. 
INCHOATE  COMPANIES.    See  Promoters. 
INCIDENTS  of  a  corporation,  3,  note. 

INCOME.    See  also  Dividends;  Life  Estates. 
applicable  to  labor  and  supply  claims,  861. 
net,  of  company,  as  affected  by  mortgage,  853. 
applicable  to  operating  expense  during  receivership,  875, 

"INCOME"  BONDS,  773a. 

character  of,  and  rights  of  holders,  773o, 

may  be  issued  by  a  corporation,  773a. 
INCOMPLETE  BONDS,  763. 

INCOMPLETE  INCORPORATION.     See  Inoorpokation,  ' 
INCORPORATION.    See  also  Dissolution,  etc. 

words  sufficient  to  incorporate,  1,  note. 

congress  may  incorporate  a  company,  1,  note. 

validity  of,  as  defense  to  foreclosure,  846. 

mistakes,  irregularities  and  illegalities  in,  5. 

irregular,  no  defense  to  subscriber,  183-186. 
who  may  assert,  637. 
reorganized,  890. 
informal  or  incomplete,  liability  of  stockholders,  S31-335, 

allegation  of,  in  suits,  753. 

proof  of,  753. 

for  purposes  not  specified  in  the  general  act,  236. 

INCORPORATORS.    See  also  Promoters. 

first  meeting  under  special  charter,  590. 
INCREASE  AND  REDUCTION  OF  CAPITAL  STOCK, 

power  of  the  legislature  to  authorize  an  increase  or  reduction,  280. 

power  of  the  corporation  to  increase  or  reduce  the  capital  stock,  281. 

effect  of  purchase  by  a  corporation  of  shares  of  its  own  stock,  383. 

the  issue  of  bonds  convertible  into  stock,  383. 

power  of  a  court  to  direct  an  increase  or  reduction,  384. 

shareholders,  not  directors,  should  authorize  the  increase,  285. 

prior  right  of  the  old  stockholders  to  buy  the  new  stock,  286. 
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INCREASE  AND  REDUCTION  OF  CAPITAL  STOCK  — continued. 
issue  of  an  increase  of  stock  by  a  Btoclc  dividend,  287. 
liability  of  the  shareholder  upon  an  increase  of  the  capital  stock,  288. 
rights  and  liabilities  of  the  shareholder  Upon  a  reduction  of  the  capital  stock, 

289. 
changes  in  the  par  value  or  number  of  the  shares,  281,  290. 
an  illegal  increase  of  the  stock  is  overissued  stock,  291-298.     See  also  Ovee- 
issuED  Stock. 
equity  will  enjoin  voting,  transfers  or  dividends  on,  897. 

adjust  the  rights  of  all  parties,  297. 
subscriber  may  defeat  an  action  to  recover  subscription  to,  298. 
and  recover  back  money  paid  thereon,  298. 
right  of  life  tenant  to  subscribe  for,  559. 
amendment  to  charter  authorizing,  499,  note, 
increase  Of  capital  stock,  sale  of  below  par,  43. 
in  order  to  carry  an  election,  615. 
unissued  original  capital  stock,  70. 

INCUMBRANCES,  foreclosure  of,  see  Foreclosure. 

INDEBTEDNESS,  certificates  of,  by  receiver,  see  Eeceitees. 

INDEMNITY.    See  Transfers. 

INDEMNITY  BONDS  as  against  mortgage,  860. 

INDIANA, 

rule  as  regards  transfer  of  stock  without  registry,  489. 

rule  as  to  exemption  of  stock  from  taxation,  568. 

lien  statute,  859. 

statutes  afifecting  corporations,  946. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

INDICTMENT, 

of  a  corporation,  698. 

of  a  railroad  for  not  operating  its  line,  902,  note,  903. 

INDIVIDUAL  LIABILITY.    See  Liability. 

INDORSEMENT, 

in  blank  of  certificates,  441. 

of  bonds  of  one  company  by  another,  775. 

by  or  to  an  irregularly  incorporated  company,  637. 

accommodation,  by  a  corporation,  761,  774. 

INFANT.    See  also  Sales  op  Stock. 
transfers  of  stock,  427. 

not  bound  by  stock  contracts  more  than  by  other  contracts,  446. 
right  of  corporation  to  refuse  registry  of  transfer  to,  396, 
as  purchaser  of  stock,  818. 
gambling  in  stocks,  446. 
liability  of  broker  acting  for  infant,  446. 
as  trustee  of  stock,  67,  note, 
as  a  subscriber,  67. 
liability  of,  as  transferrer  or  transferee  of  stock,  250,  318. 

INFORMAL, 

incorporation,  who  may  assert,  637.    See  also  Incorporation. 

mortgage,  see  Equitable  (mortgage). 
INFORMALITY.     See  also  Formality. 

in  stockholders'  meetings,  606. 

as  to  forfeiture  of  stock.  129. 

in  incorporation,  see  INCORPORATION. » 

in  making  calls,  115. 

in  becoming  a  subscriber,  53. 

will  avoid  subscription  for  stock,  when,  53,  54. 

in  increase  of  capital  stock  no  defense  to  subscription,  388. 

INFRINGEMENT  of  patent,  liability  of  officer,  683. 
"  INHABITANT,"  corporation  is  an,  700. 
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INJUNCTION, 

receiver  must  obey,  871,  note, 
against  selling  bonds,  768. 

forfeitures,  134. 

many  suits  to  enforce  subscription  liability,  205,  note. 

many  suits  at  law  to  enforce  a  statutory  liability,  236. 

voting  particular  stoA,  and  against  elections,  614. 

a  corporation,  must  be  obeyed  by  directors  and  agents,  738,  745,  755. 

directors  acting  at  all,  746. 

a  telegraph  or  telephone  company  removing  instruments,  930,  931. 

a  call  on  subscriptions  made  to  defraud  creditors,  113. 

elections,  see  ELECTIONS. 

the  corporation  accepting  an  amendment  to  the  charter,  503. 
right  of  abutting  property  owners  to,  against  construction  of  street  railway, 

914. 
not  proper  remedy  against  fraudulent  foreclosure,  848. 
not  issued  against  issue  of  preferred  stock  provided  for  in  original  by-laws, 

268,  note, 
by  a  stockholder  against  an  ultra  vires  mortgage,  780. 
to  compel  a  railroad  to  operate  its  Hue,  903. 

INNOCENT  OFFICER  not  liable  for  frauds  of  others,  15a 

INSOLVENCY,       . 

appointment  of  a  receiver  in  case  of,  see  Ebceitees. 
of  corporation  excuses  calls,  108. 
is  not  a  dissolution,  631. 

INSOLVENT  CORPORATION.    See  also  Ceeditok;  Sequestration. 
director  buying  up  claims,  660, 
a  bar  to  a  stockholder's  defense  of  fraud,  163,  164. 
liability  of  person  selling  stock  to,  309,  313. 
no  call  then  necessary,  lOS. 
mortgage  to  directors,  791. 
mortgages  by,  779.  , 

transfers  of  stock  to  avoid  liability,  263-366.     See  also  ASSIGNMENT;  De- 
fenses; Dissolution;  Liability.  • 

INSOLVENT  PARTNERSHIP, 
turned  into  a  corporation,  37. 
selling  property  to  a  corporation  for  shares  of  stock,  671. 

INSPECTION  OF  CORPORATE  BOOKS  BY  A  STOCKHOLDER, 
common-law  rights,  511. 

common-law  action  for  damages  for  refusal,  513. 
tnandamvs  is  the  preferable  remedy,  513. 
not  granted  as  a  matter  of  course,  514. 
when  it  will  and  will  not  be  granted,  515. 
allegations  and  form  of  writ,  516. 
right  to  inspect  minutes  of  meetings  of  directors,  517. 
statutes  giving  right  of  inspection,  518. 

orders  to  corporation  to  allow  inspection ;  subpoena  duces  tecum;  bill  of  dis- 
covery, 519. 

INSPECTORS  of  elections,  605. 

INSTALMENTS, 

definition,  104. 

calls  may  be  payable  in,  116. 
INSURANCE, 

stockholder  may  insure  his  interest,  11. 

provision  in  )nortgage  as  to,  799.   ^ 

business  by  receivers,  873. 

INSURANCE  COMPANY, 
misuser,  633,  note. 

subject  to  regulation  by  legislature,  928. 
forfeiture  of  charter  for  various  causes,  928. 
receiver  in  behalf  of  policy-holder,  883,  note, 
assignment  of  policy  in  pledge,  938. 
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INSURANCE  COUP  ANY  — continued. 
status  of  policy-holders,  938. 
buying  its  own  stock,  928. 
stockholders  rights,  11,  note, 
disposition  of  assets  upon  dissolution,  641,  note, 
for  life,  cannot  insure  against  fire,  938. 
ultra  vires  acts,  681,  note, 
consolidation,  928. 

right  of  policy-liolder  to  restrain  corporate  acts,  735,  note, 
attachment  of  money  due  by  it  to  a  third  person,  778,  note,  928.  ; 

may  be  excluded  from  other  states  or  may  be  regulated,  694,  696, 
purchases  of  stock  by,  313,  note,  317. 
dividends,  538,  note, 
assets,  538,  note. 

as  a  subscriber  for  stock,  64,  note,  928, 
gift  to  directors,  650,  928. 
liability  of  pi-esident,  682. 
agents,  powers  of,  730,  notes. 
INTEREST, 

where  stock  has  been  converted,  584, 
payment  of,  by  receiver,  873. 

by  construction  company,  846. 
in  gold,  762. 

by  receivers'  certificates,  876,  note, 
default  in,  to  bring  about  foreclosure,  838. 

declaring  principal  sum  due,  800. 
foreclosure  for,  836. 
tender  of,  on  foreclosure,  850. 
vcaiver  of  "default  in,  801. 
upon  distribution  by  receiver,  881. 
on  overdue  coupons,  773. 

bonds,  statute  of  limitations  as  defense,  846. 

arrears  of  preferred  stock,  273,  note, 

overdue  bonds,  772. 

Income  bonds,  773a. 
runs  on  calls  of  subscriptions,  113. 
foreclosure  for,  804,  note, 
overdue,  foreclosure  if  trustee  declines,  835. 
the  stockholder's  statutory  liability,  225. 

INTEREST-BEARING  STOCK,  537. 

how  distinguishable  from  preferred  stock,  377. 
rights  and  liabilities  of  the  holders  of,  377. 

INTERFERENCE  with  corporate  affairs  by  stockholders,  see  INTEA  ViEBS ;  Stock- 
holders. 

INTERNAL, 

affairs,  see  Intra  Viees;  Stockholders. 
dissensions,  684. 

INTERPLEADER, 

by  the  corporation,  as  regards  dividends,  538,  543. 
as  to  stock,  407. 
between  two  claimants  of  stock,  387,  407. 

INTERSTATE  CHARACTER  of  telegraph  line,  930. 

INTERSTATE  COMMERCE, 

a  state  cannot  interfere  with,  986. 

taxation  of,  572d. 

"  Interstate  Commerce  Act,"  993. 

INTERSTATE  CORPORATION.    See  Foreign  Corporations. 
INTERSTATE  RAILROAD  is  a  separate  corporation  in  each  state,  909. 
INTERSTATE  TRAFFIC,  strike  against,  may  be  criminal  conspiracy,  903. 

INTERVENTION, 

of  bondholders  in  fraudulent  foreclosure,  828. 
in  collusive  foreclosure,  848. 
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INTRA  VIRES  ACTS.     See  also  Coepoeations  ;  Directoes. 
as  distinguished  from  ultra  vires  acts,  683. 
stockholder  cannot  object  to,  644. 
INVALIDITY  of  bonds  in  part,  788. 
INVALID  LEASE  or  sale  of  railroad,  efifect  of,  894. 
INVESTIGATION  of  truth  of  representations,  150. 
IOWA, 

rule  as  to  "  watered"  stock,  46,  note, 
statutes  affecting  corporations,  947. 
lien  statute,  959. 

rule  as  regards  transfer  of  stock  without  registry,  489. 
decisions  on  sales,  etc.,  of  railroads,  893,  note, 
rule  as  to  municipal  subscriptions,  91,  note. 
IRREDEEMABLE  BONDS,  773a. 
IRREGULAR  mortgage,  see  Equitable  (mortgage). 
IRREGULARITIES.     See  Foemalities. 

ia  reorganized  corporations  "not  fatal,  890. 

increase  of  capital  stock  no  defense  to  subscription,  288. 
transfers  of  stock,  liability,  258. 

incorporation,  5.     See  also  Dissolution  ;  Foefeitube. 
incorporation,  who  may  assert,  637.    See  also  Incokpoeation. 
beconaing  a  subscriber,  53. 
IRRESPONSIBLE  TRANSFEREE,  right  of  corporation  to  refuse  registry  of, 

transfer  to,  395. 
IRREVOCABLE  PROXIES  are  revocable,  610,  632. 
IRRIGATION  COMPANY,  rights,  duties  and  liabilities  of,  933. 
ISSUE  OF  BONDS, 
as  a  dividend,  763. 
fraudulently  to  directors,  766. 
by  pledge,  763. 

for  property  or  construction  work,  764. 
at  less  th^n  par  is  legal,  763. 

may  be  usury,  763. 
for  construction  or  for  property,  764. 
time  of,  762. 
at  different  times,  762. 

ISSUE  OF  STOCK,  14. 
methods,  16. 

for  partnership  property,  27. 
as  a  bonus  with  bonds,  763. 
in  order  to  carry  an  election,  615. 
fictitious,  of  bonds  and  stock,  764. 
of  stock  and  bonds  for  construction  work,  764. 
of  certificates,  failure  to  issue  is  no  defense  to  subscriptions,  192. 
of  stock  below  par : 
in  England,  34. 

for  property  at  an  overvaluation,  danger  herein,  36. 
who  may  complain  of  an  issue  of  stock  as  "paid  up"  when  it  is  not  full 
paid,  37-43. 
the  state,  37. 
the  corporation  itself,  38. 
participating  stockholders  cannot,  39. 
their  transferees  cannot,  40. 
remedy  of  such  transferee  herein,  40. 
dissenting  stockholders  may  complain,  41. 
so  corporate  creditors,  43,  43. 
who  is  liable: 

corporation,  44. 

persons  receiving  the  stock  from  the  corporation,  45,  46. 

extent  of  the  liability,  47. 
the  corporate  officers,  48. 
purchaser  with  notice,  49. 

bona  fide  transferees  without  notice  not  liable,  50.     See  also  Ficti- 
tiously Paid  up  Stock. 
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J. 

JOINDER  OF  PARTIES.    See  Parties. 

JOINT, 

agreement  of  railroads  as  to  business,  897. 

owners  of  stock ;  subscription  by  one,  68,  note.   See  also  Husband  and  Wife. 

liability,  253. 

voting  on  stock,  613. 

sale  of  stock,  308,  320,  429. 
use  of  tracks  by  two  railroads,  897. 

JOINT-STOCK  ASSOCIATIONS.    See  also  Unincorporated  Joint-stock  Com- 
panies. 
definition  of,  1,  note, 
different  from  corporations,  1,  note.         ♦ 
illegality  of,  in  Illinois  and  Louisiana,  504. 
legal  at  common  law,  5036,  504. 

JOINT-STOCK  COMPANY,  504-510.    See  also  Unincorporated  Joint-stook; 
Companies. 
definition  of,  1,  note,  504. 
statutory,  505. 

may  arise  by  implication  of  law,  506. 
how  one  becomes  a  member  of  a ;  transfers,  507. 
liability  of  members  to  creditors  and  to  the  company,  508. 
actions  against  officers  and  tho  company  by  members,  509. 
dissolution,  510. 

JUDGE, 

stockholder  as  a,  11. 

in  vacation,  appointment  of  receiver  by,  863. 

JUDGMENT, 

how  far  a  lien  on  railroads,  859. 
against  receiver,  form  of,  878. 
priority  of,  on  foreclosure,  851-861  (ch.  L). 
against  corporations,  enforcing,  756. 

necessary  before  a  corporate  creditor  can  enforce  subscriptions,  300. 
may  be  impeached  for  fraud  in  suit  to  enforce  stockholder's  liability,  224. 
when  impeachable  by  stockholder  who  is  sued  pn  his  si^bscription,  209. 
how  far  conclusive,  in  action  against  the  stockholder,  as  to  the  validity  of' 

the  creditor's  claim,  209,  234. 
confession  of,  by  a  corporation,  754. 

must  be  obtained  against  a  corporation  before  the  stockholder's  statutory 
liability  is  enforced,  219. 

JUDGMENT  CREDITORS, 

objecting  to  issue  of  bonds  below  par,  767. 

as  parties  defendant  in  foreclosure  suit,  844. 

injunction  by  mortgagee,  852. 

how  far  entitled  to  moneys,  credits,  rents  and  profits  as  against  mortgagee, 

853. 
levying  on  rolling  stock,  854. 
cannot  levy  execution  on  railroad,  858. 
receivers  in  behalf  of,  868. 

appointed  to  delay,  863. 
levying  execution  after  appointment  of  receiver,  866. 
JUNIOR  MORTGAGEE,  foreclosure  by,  see  Foreclosure. 
JURISDICTION, 

what  court  has  jurisdiction  in  stockholders'  actions,  734. 
of  court  to  appoint  receiver,  868. 

to  enforce  liability  of  stockholders  in  foreign  corporations,  833. 
in  actions  against  foreign  corporations,  758. 
of  the  United  States  courts,  988. 
of  conflicting  courts,  837. 
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JXTRISVlCrriO^  — continued. 

of  federal  courts,  in  suits  by  or  against  foreign  corporations,  757,  note,  758. 
in  stockholders'  suits  to  remedy  frauds,  ultra  vires,  etc., 

734. 
in  foreclosure,  S89. 
JUROR,  stockholder  as  a,  11. 
JURY, 

trial  by,  in  suits  against  receiver,  875. 

in  stockholder's  suit  to  remedy  corporate  wrongs,  734, 


KANSAS. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

statutes  affecting  corporations,  948. 
KENTUCKY, 

lien  statute,  8r)9. 

decisions  on  sales,  etc.,  of  railroads,  893,  note., 

statutes  affecting  corporations,  949. 

rule  as  to  exemption  of  stock  from  taxation,  568. 
KINDS, 

of  corporations,  7. 

of  stock,  13. 

KNOWLEDGE.    See  also  Notice. 

that  stock  is  not  paid  up,  how  far  transferee  must  know,  257. 
is  necessary  before  laches  becomes  a  bar  to  a  remedy,  730. 

L. 

LABOR, 

in  payment  of  a  subscription,  83. 
payment  for,  by  receivev,  875. 
lien  by  statute,  859. 

and  supply  claims,  priority  over  mortgage,  861. 
in  payment  for  stock,  18,  etc. 
"LABORERS,  SERVANTS  AND   APPRENTICES,"  who  are,  in  construing 

statutes  making  stockholders  Ijiable  primarily  to  such  persons,  315. 
LACHES.    See  also  Acquiescence;  Estoppel, 
as  a  bar  to  the  defense  of  fraud,  161,  163. 
in  applying  to  come  into  reorganization,  888,  889. 
as  affecting  fraudulent  foreclosure,  848. 
of  stockholder  in  complaining  of  illegal  lease  of  railroad,  894. 
of  bondholders  as  to  fraudulent  foreclosure,  838. 

in  objecting  to  reorganization,  886. 
as  a  bar  to  a  stockholdholder's  right  to  object  to  an  amendment  to  a  charter, 

503. 
as  a  bar  to  stockholders'  suits  to  remedy  wrongs  against  the  corporation,  738- 

733. 
acquiescence  or  ratification  as  a  defense  to  a  stockholder's  action  to  remedy 
illegal  corporate  acts  which  are  prohibited  by  statute  or  contrary  to 
public  policy,  739. 
ratification  herein  may  be  express  or  implied,  730. 
stockholder  chargeable  with  laches  only  after  he  has  a  full  knowledge  of  the 
facts,  731. 
what  length  of  time  constitutes  laches  herein,  733. 
miscellaneous  applications  of  the  doctrine  of  laches  herein,  733. 
LAND.    See  also  Eminent  Domain, 
in  payment  of  a  subscription,  80. 
foreclosed  and  purchased  by  director,  653. 
deed  of,  to  uniucorporated  association,  504,  note, 
reversion  to  old  owner  on  dissolution  of  corporation,  641. 
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LAND  —  continued. 

may  be  bought  and  sold  by  corporations,  693. 

deeded  by  or  to  an  irregularly-incorporated  company,  637. 

companies,  ultra  vires  acts,  681,  note. 

in  payment  of  subscriptions,  20. 

illegally  released  from  mortgage,  816. 

provision  in  mortgage  for  sale  of,  798,  note. 

gift  of,  to  railroads  not  enforceable,  908. 

contract,  how  far  covered  by  mortgage,  857. 

title  of  receiver  to,  868. 

exorbitant  price  paid  for,. by  railroad,  908. 

condemnation  of,  by  street  railroad,  915. 

scrip  in  payment  of  coupons,  773. 

condemned,  how  far  covered  by  mortgage,  858. 

condemnation  of,  defendant  may  allege  illegal  incorporation  of  plaintiff,  637. 

covered  by  mortgage,  release  and  sale  of,  807. 

companies,  railroad  cannot  aid,  908,  note. 

of  railroad,  how  far  covered  by  mortgage,  856. 

superfluous,  may  be  mortgaged  by  a  railroad.  781. 

taken  under  power  of  eminent  domain,  see  Eminent  Domain; 

LAPSE  OF  CHARTER.    See  also  Dissolution,  etc. 
effect  upon  mortgage,  792. 

LAPSE  OF  TIME.    See  Laches. 

LAW.    See  also  Suits. 

statement  as  to,  no  misrepresentation,  146. 
of  place,  regarding  stock,  12. 

LAWYER.    See  Attorney. 

LEASE.    See  also  Amendments  to  Charters  ;  tJLTRA  Viees. 
forfeited  and  then  taken  by  director,  653. 
of  rolling  stock,  855. 

by  receiver,  873. 
property  by  trustees  in  possession,  823 
telegraph  line,  980. 
railroad,  acceptance  of,  by  receiver,  874. 

after  municipal  aid  is  voted,  102.  103. 
under  amendment  to  charter,  896. 
under  express  power  in  charter,  895. 
legal,  when,  892-896. 
invalid,  e^ect  of,  894. 

amendment  to  charter  authorizing,  501,  note, 
liability  of  lessor  for  accidents,  906. 
without  express  power,  893.  ' 

coupled  with  a  guaranty,  775,  note, 
vote  of  stockholders  not  necessary,  894. 
as  affecting  preferred  stockholders,  269. 
effect  upon,  by  foreclosure  sale,  890. 
or  sale  of  uncompleted  railroad,  894. 
competing  railroads,  894. 
part  of  railroad,  894. 

railroads  without  authority  of  charter  or  statute  are  ultra  vires, 
892. 
priority  of,  as  affected  by  liens,  mortgages,  deeds,  claims,  judgments,  debts 
.  and  liabilities,  851-861  (ch.  L). 
by  receiver,  873. 

a  corporation  to  another  corporation  in  which  the  directors  hold  stock, 

662., 
mortgagor,  rights  of  mortgagee,  860. 
power  to  lease  railroad  not  given  by  poWer  to  consolidate,  894, 

LEAVE  OF  COURT, 

to  receiver  to  bring  suit,  868. 

to  bring  suit  against  receiver,  871. 

not  necessary  in  suit  against  federal  receiver,  871. 
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LEGACIES  OF  STOCK,    See  also  Life  Estates. 

definitions  of  general,  specific  and  demonstrative  legacies  of  stock,  399. 

duty  of  administrator,  287. 

importance  of  the  difference  between  general  and  specific  legacies,  300,  301. 

legacies  of  stock  are  construed  to  be  general  if  the  language  will  permit,  303, 
303. 

amount  of  stock  conveyed  by  certain  legacies,  304,  305. 

ademption  or  revocation  of  a  legacy  ef  stock  and  abatement,  306. 

duty  of  executor  herein,  307. 
LEGAL, 

proceedings,  see  Action  ;  Suits. 

title  to  stock,  an  unsatisfactory  distinction,  414, 

proceedings  as  affecting  a  sale  of  stock,  361. 
affecting  stock,  13. 
LEGALITY, 

of  mortgage,  see  Mortgage. 

of  bonds  and  mortgage,  receiver  may  contest,  870. 

LEGATEE.    See  also  Legacies  of  Stock:;  Liability  (of  stockholders);  Teans- 

FBKS. 

liability  on  stock,  253. 

LEGISLATIVE  CONTROL.    See  Constitutionaiitt. 

LEGISLATUEE, 

may  regulate  railroads,  900. 

control  corporations,  see  Amendments  to  Chabtees. 
reduce  railroad  rates,  899. 

rates  of  water-works  company,  933. 
tolls  of  a  bridge,  922. 
rates  of  telephone  company,  931. 
authorize  municipalities  to  subscribe  for  stock,  91. 
grant  exclusive  privileges,  923-933  (ch.  LV). 
authorize  mortgage  by  railroad  company,  783, 
regulate  insurance  companies,  938. 
cannot  compel  municipality  to  subscribe,  91. 
person  to  subscribe,  53,  note  4, 

LESSEES  as  parties  defendant  in  foreclosure  suit,  844. 

LESSORS  as  parties  defendant  in  foreclosure  suit,  844. 

LEVY  of  execution,  attachment  and  garnishme  nt,  see  those  headings. 

LEX  FORI,  13. 

LEX  LOCI  CONTRACTUS,  13. . 

in  regard  to  subscriptions,  53,  note  4. 

LIABILITY.    See  also  Defenses. 

of  stockholders  upon  an  increase  or  reduction  of  the  capital  stock,  388,  289. 

for  corporate  debts ;  amendment  to  charter  increasing  or  de- 
creasing, 497. 
for  illegal  dividends,  548. 

as  partners  by  reason  of  irregular  incorporation,  637. 
by  statute  to  creditors  of  the  corporation,  213-339  (ch.  XII). 
extent  of  liability,  212-317. 
construed  strictly,  214. 
particular  statutes  considered,  215. 
waiver  of  liability  by  creditors,  216. 
not  enforceable  to  pay  for  torts,  217. 
enforcement  of  liability,  318-339. 

is  enforceable  by  corporate  creditors  only,  318. 
judgment,  execution,  etc.,  against  the  corporation 

first  necessary,  319. 
difiiculty  in  determining  whether  enforcement  is  at 

law  or  in  equity,  220. 
the  remedy  at  law,  321. 
the  remedy  in  equity,  233. 
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LIABILITY  —  continued. 

of  stockholders  by  statute  to  creditors  of  the  corporation  —  continued. 
enforcement  of  liability  —  continued. 
enforcement  in  other  states,  223. 
the  judgment  against  the  corporation  is  impeachable 

only  for  fraud  and  want  of  jurisdiction,  324. 
defense  of  release,  payment,  set-off,  interest,  costs, 

statute  of  limitations,  etc.,  235. 
priority  auiong  creditors,  326. 
contribution,  227-329. 
to  corporate  creditors  upon  unpaid  subscriptions  — 

unpaid  subscriptions  a  trust  fund  for  benefit  of  credit- 
ors, 199. 
an  American,  not  an  English,  doctrine,  199,  note, 
available  only  after  judgment  against  the  corpora- 
tion and  execution  returned  unsatisfied,  200. 
reason  of  this  rule,  200. 
the  remedy  by  garnishment  or  attachment,  301. 
by  mandamus,  208. 
by  action  at  law,  203. 
by  bill  in  equity,  204. 
parties  to  the  bill  — 
plaintiff,  205. 
defendant,  206. 
court  of  equity  may  make  a  call,  207. 
receivers  and  assignees  in  bankruptcy,  their  functions 
herein,  30S. 
may  collect  unpaid  subscriptions,  208. 
may  make  calls,  308. 

stand  in  the  place,  in  this  respect,  of  the  corporation, 
308. 
the  judgment  against  the  corporation,  how  far  impeach- 
able. 209. 
defenses  herein  available  to  the  subscriber  against  cor- 
porate creditors,  310. 
shareholder  who  pays  may  have  contribution,  211. 
liability  vs-here  the  supposed  incorporation  does  not  protect 
the  stockholders,  or  where  assessments  are  levied  in 
excess  of  the  unpaid  subscriptions,  230-243  (ch.  XIII). 
the  three  different  liabilities  of  a  stockholder,  330. 
liability  as  partners  by  reason  of  deficient  incorporation, 
231-234. 
extent  of  the  liability  herein,  235. 
liability  as  partners  by  reason  of  unauthorized  incorpo- 
ration, 236. 
liability  as  partners  by  reason  of  the  fact  that  the  corpo- 
ration is  incorporated  in  one  state,  but  does  all  its 
business  in  another  state,  237-340. 
assessments  in  excess  of  par  value  of  the  stock,  341,  343. 
miscellaneous  cases  of  liability,  243. 
stockholders  not  liable  for  untaken  capital  stock,  though  they  commence 

business  before  it  is  subscribed,  243. 
stockholders  not  liable  as  partners  on  ultra  vires  acts,  334. 
of  pledgees,  trustees,  cestui  que  trust,  executors,  administrators,   etc.,   on 
stock,  244-253  (ch.  XIV). 
administrator  on  stock,  348. 
agent  on  stock,  249. 

consolidated  company  for  old  debts,  910, 
(Corporation  holding  its  own  stock,  251. 
upon  dissolution,  642. 
for  refusal  to  issue  certificate,  61. 
on  "  watered  "  stock,  44. 
directors  for  illegal  dividends,  550. 

criminal,  for  accidents,  907. 

for  ultra  vires  acts,  683. 

for  borrowing  in  excess  of  charter  power,  760, 
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{The  references  are  to  the  sectioTis.'] 

LIABILITY  —  continued. 

of  directors  buying  up  debts,  660. 

officers,  etc.,  for  negligence,  701-703. 

to  third  persons  for  frauds,  trespassee,  contracts  and 
ultra  iHres  acts,  663a. 

"dummies'"  and  nominal  or  fictitious  persons,  253. 

infant  and  married  woman,  250. 

legatees,  assignees  for  creditors,  and  joint  owners,  253. 

members  Of  an  unincorporated  joint-stock  association,  508. 

officers  on  irregularly-executed  corporate  contracts,  734. 

partnersiiip  assumed  by  a  corporation,  6,  671,  note. 

person  receiving  *'  watered"  stock,  45,  46. 

officers  issuing  such  stock,  48. 

bona  fide  transfei-ees  of  such  stock,  50. 

transferees  with  notice,  49. 

person  who  transfers  stock  to  the  corporation  itself,  809,  313. 

pledgee  and  pledgor,  247. 

pledgee  of  stock,  470. 

purchasers  of  a  railroad,  843, 

purchaser  of  certificate  for  the  unpaid  subscription,  418. 

purchaser  at  foreclosure  sale  for  damages  and  other  claims,  890. 

purchasing  corporation  for  debts  of  old  corporation,  669. 

railroad  carrying  beyond  its  line,  906. 

■  railroad  lessor  and  lessee,  906. 

receiver,  878. 

trustee  taking  possession  of  property,  82.3. 
of  mortgage,  exemption  from,  805. 
and  cestui  que  trust  of  stock,  503c. 
priority  of,  on  foreclosure,  851-861  (ch.  L). 

on  stock  as  regards  a  transferrer  and  transferee  of  that  stock,  see  Transfeb. 
where  the  purchaser  has  the  transfer  made  to  a  nominal  holder,  431. 
no  liability  after  the  full  par  value  has  been  paid,  433. 
on  stock  issued  for  property,  433. 

as  partners  by  reason  of  defective  incorporation,  etc.,  424. 
by  statute,  430. 

upon  shares  as  affected  by  transfers,  see  Transfer'  of  Shares. 
where  stock  and  bonds  are  issued  for  construction  work  or  property,  764. 
contract  of  railroad  against,  as  to  its  own  negligence,  907. 
limitation  of,  by  railroad  as  to  other  lines,  906. 

LIBEL, 

by  a  corporation,  698. 

stockholder  not  liable  for,  by  bringing  suit  to  remedy  frauds,  etc.,  615. 
suit  against  directors  for,  using  corporate  funds  to  defend,  681,  note, 
on  corporation,  right  of  receiver  to  sue,  870. 

LICENSE.    See  also  Foreign  Corporations. 
fee  exacted  from  telegraph  companj',  930. 

LIEN.    See  also  Mortgagb. 

of  corporation  on  stockholder's  stock  for  debts  due  from  him  to  the  corpora- 
tion. 

no  lien  at  common  law,  580,  531. 

may  be  created  by  statute,  by  charter,  or  possibly  by  by-law ;  notice  of 
the  lien,  532-524. 

what  phrases  in  charters  or  statutes  will  or  will  not  authorize  the  cor- 
poration to  create  or  enforce  a  lien  on  stock,  535. 

when  established,  covers  all  the  stockholders'  shares  and  dividends, 
526. 

protects  the  corporation  as  to  all  the  debts  due  to  it  from  the  share- 
holders. 527. 

right  of  as  against  miscellaneous  parties,  538. 

can  be  enforced  for  tlie  benefit  of  the  corporation  only,  539. 

methods  of  enforcing,  530. 

the  corporation  may  waive,  531. 

as  affected  by  transfers  and  notice,  533. 

on  national-bank  stock,  533. 
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[The  references  are  to  the  sections.] 
LIEN  —  continued. 

on  stock ;  duty  of  corporation,  409. 
as  distinguished  from  a  mortgage  and  pledge,  463. 
of  the  corporation,  425. 
.     mechanics',  how  far  applicable  to  railroads,  859. 
of  contractor,  860. 

on  bonds,  860.  note, 
mortgage,  see  Mortgage. 
trustee  of  mortgage  for  disbursements,  8t8. 
definition  of,  463. 
provision  in  mortgage  as  to,  799. 
foreclosure  of,  priority  to  mortgage,  842,  859. 

priority  of,  as  regards  mortgages,  deeds,  leases,  claims,  judgments,  debts  and 
liabilities,-851-861  (ch.  L). 
LIFE  ESTATES  and  remainders  in  shares  of  stock, 
cash  dividends  belong  to  the  life  tenant,  552. 
stock  or  property  dividends,  553. 
American  or  Pennsylvania  rule,  554. 
Massachusetts  rule,  555. 
English  rule,  556,  557. 
apportionment  of  dividends,  558. 
right  to  subscribe  for  new  shares  as  between  life  tenant  and  remainder-man, 

559. 
miscellaneous  questions  herein,  560. 

LIFE  INSURANCE  POLICY,  pledge  of,  928. 

LIFE  TENANT.    See  Lifr  Estates. 

LIMIT  of  time  within  which  bondholders  may  come  into  reorganization,  888, 

LIMITATION, 

of  liability  of  railroad  as  to  other  lines,  906. 

for  its  own  negligence,  907. 
of  telegraph  companies,  930. 
amount  of  money  a  corporation  may  borrow,  760. 
on  right  to  foreclose,  804. 

LIMITATIONS, 

statute  of,  195.    See  also  Statute  of  Limitations. 
no  bar  to  quo  warranto,  635,  note, 
as  a  defense  to  a  stockholder's  statutory  liability,  225. 
as  a  bar  to  a  stockholder's  suit  to  remedy  corporate  wrongs,  733, 
defense  to  foreclosure,  846. 
affecting  fraudulent  foreclosure,.  848. 
upon  bonds,  771. 
applicable  to  coupons,  778. 

LIMITED  COMPANY.    See  Joint-stock  Associations.' 

LINE  OF  ROAD,  gifts  to  influence,  650. 

LIQUIDATION.    See  Dissolution, 

LIS  PENDENS,  « 

as  affecting  a  sale  of  stock,  363.  ' 

as  to  sale  pf  bonds,  768. 

LITIGATION  where  both  parties  are  practically  the  same,  663, 

LLOYD  BOND,  definition  of,  776,  note. 

LOAN, 

of  stock  explained,  445,  note. 

from  company,  obtained  by  gift  to  director,  650. 

by  directors  to  corporation,  661. 

corporation  generally  cannot  loan  money  to  others,  690. 

but  may  borrow,  760. 
prohibited,  a  misuser,  633,  note. 
by  receiver,  872. 

of  money  to  receiver,  see  Receivers. 
mortgage  to  secure,  see  Mortgage. 
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riVie  references  are  to  the  sectiona.} 
LOBBYING, 

a  misuser,  633,  note, 
contracts  by  corporations,  908. 
use  of  railroad  funds  for,  908. 

LOCATION, 

of  road,  gifts  to  inftuence,  650. 

parol  condition  as  to,  no  defense  to  subscriptions,  138. 

of  stock  as  regards  attachment,  485. 
LODGE  funds  used  for  other  purposes,  681,  note. 
"  LONG  "  purchase  of  stock  explained,  445,  note. 

LOSS, 

of  certificates  of  stock,  437. 
indorsed  in  blank,  868,  369. 
duty  of  corporation,  403. 
owner  may  obtain  new  certificate,  870. 
LOST.    See  also  Loss;  Sales  of  Stock. 
or  stolen  certificates,  368-370,  406. 
bonds,  768,  note. 
LOUISIANA, 

statutes  affecting  corporations,  950. 
decisions  on  sales,  etc. ,  of  railroads,  893,  note, 
joint-stock  associations  illegal  in,  503b,  504. 
rule  as  regards  transfer  of  stock  without  registry,  487. 

by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as  to 
bind  bona  fide  purchaser  without  notice,  533. 

LOWERING  OF  RATES.    See  Constitutionautt  ;  Discriminations. 

LUNATIC, 

transfers  of  stock,  437. 

right  of  corporation  to  refuse  registry  of  transfer  to,  396. 

sale  of  stock,  330. 

M. 

MAINE, 

as  a  state  to  incorporate  in,  935. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

rule  as  regards  the  transfer  of  stock  without  registry,  489. 

statutes  affecting  corporations,  951. 

against  issue  of  watered  stock,  47. 

MAINTENANCE,  provision  in  mortgage  as  to,  799. 

MAJORITY, 

at  stockholders'  meetings,  607,  608. 

of  stockholders  and  reorganization,  654-656,  883-890  (ch.  LII). 
votes  cast,  elect,  608. 

stockholder?  selling  property  to  themselves,  663. 
stockholders,  discretion  of,  as  to  intra  vires  acts,  cannot  be  questioned 

unless  fraud  is  involved,  684. 
directors  are  a  quorum,  713a. 
stockholders  surrendering  franchises,  629. 
stockholders,  see  Election;  Fkaud;  Fraudulent  Acts,  etc.;  Ultra 

Vires. 
bondholders  rule  where  possession  is  taken,  803,  note. 

MALA  IN  SE,  laches  no  bar  to  objecting,  73^. 
MALA  PROHIBITA,  laches  no  bar  to  objecting,  739. 

MALFEASANCE.    See  also  Dissolution,  ETa 
liability  of  officers,  663,  683. 
of  receivers,  883. 

trustee  of  mortgage,  liability,  805. 
MALICIOUS  PROSECUTION  by  a  corporation,  6S8. 

MANAGEMENT  OF  CORPORATIONS.     See  CORPORATE  MEETINGS;   DireCT- 
-     ORS;  Intra  Vires. 
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[The  references  are  to  the  aectUms.} 
MANAGER, 

admissions  and  declarations  of,  726. 

notice  to,  737. 

secret  gift  to,  650,  note. 

general,  extent  and  limitations  of  his  powers,  719. 

salary  of,  657. 

MANDAMUS, 

to  compel  corporation  to  register  a  transfer  of  stock,  390.     See  also  Rules  ; 
Sales  of  Stock. 
water-works  company  to  supply  water,  933. 
railroad  to  construct  line,  operate  more  trains,  stop  at  depots,  erect 

stations,  etc.,  903. 
officers  to  turn  over  books  to  new  officers,  617. 
corporation  to  allow  a  stockholder  to  examine  the  corporate  books, 

513-516. 
the  calling  of  a  stockholders'  meeting,  593.    See  also  CAliL;  Meet- 
ings. 
to  telegraph  or  telephone  company  to  give  service,  930. 
to  a  railroad  to  operate  its  line,  902. 
to  collect  unpaid  subscriptions,  202. 
to  restore  a  person  unjustly  expelled,  7006. 
and  calls  on  stock,  108. 

MANUFACTURING  CORPORATIONS, 

may  be  given  power  to  condemn  land,  904. 
not  subject  to  "  six  months'  rule,"  861. 
purchases  of  stock  by,  317. 
subscription  to  bank  stock,  64. 
municipality  cannot  aid  it,  91. 
in  ii'on,  cannot  go  into  flour  business,  680. 
various  ultra  vires  acts,  681,  note. 

MANUFACTORY  taking  property  under  power  of  eminent  domain,  904. 

"  MARGIN,"  definition  of,  457.     See  also  Bkokees. 

MARRIED  WOMEN, 

right  of  corporation  to  refuse  registry  of  transfer  to,  396. 

husband  reducing  wife's  stock  to  his  possession,  538. 

as  purchasers  or  vendors  of  stock,  319. 

may  be  directors,  619. 

liability  as  stockholders,  250. 

how  wife's  stock  is  reduced  to  the  husband's  possession,  319,  note. 

transfer  of  stock,  427. 

as  subscribers,  66. 

liability  for  debts  of  husband,  319,  note. 

MARYLAND, 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  regards  transfer  of  stock  without  registry,  489. 
rule  as  to  taxation  of  stock  in,  568. 
statutes  affecting  corporations,  952. 

MASSACHUSETTS, 

by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as  to  bind 

bona  fide  purchaser  without  notice,  522. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
liability  of  directors  for  issuing  watered  stock,  48. 
rule  as  regards  transfers  of  stock  without  registry,  490.  ~ 

corporation  buying  its  own  stock,  311. 
special  stock,  13,  276. 
statutes  affecting  corporations,  953. 

MATERIAL, 

affected  by  mortgage,  853. 
payment  for,  by  receiver,  875. 
worn  out,  mortgage  and,  798. 

MATERIALITY  OF  MISREPRESENTATIONS,  149. 
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I 

MEASURE  OF  DAMAGES, 

the  first  rule,  581. 

the  second  rule,  583. 

the  third  rule,  583. 

interest,  dividends  and  accretions,  584. 

nominal  damages,  585. 

damages  for  failure  to  complete  a  purchase  of  stock,  or  for  fraud  inducing  a 
purchase  of  stock,  588. 

in  actions  between  stock-brokers  and  their  customers,  587. 

to  customer  by  broker's  unauthorized  sale  of  stock,  460. 

for  breach  of  contract  of  sale  of  stock,  336. 

for  failure  to  complete  purchase  of  stock,  336,  586. 
MECHANICS'  LIENS,  how  far  applicable  to  railroads,  859. 

MEETINGS, 

of  directors  authorizing  mortgage  may  be  held  out  of  the,  state,  808. 
evidence  of  proceedings,  714. 

place;  notice;  action  without  meeting;  quorum,  713a. 
stockholders  and  directors,  see  Directors;  Election. 
municipality,  call  must  complj'  with  statute,  94. 
the  place  of  meeting  of  stockholders  must  be  within  the  state  creating  the 

corporation,  589. 
by  whom  and  when  meetings  are  to  be  called ;  mandamus;  fraud  in  the  call, 

593. 
when  stockholders  are  entitled  to  notice  of  corporate  meetings,  594. 
the  essential  elements  of  a  notice  of  a  meeting  are  time,  place  and  business, 

595. 
service  of  the  notice,  596. 
adjourned,  of  stockholders,  601. 

corporate,  stockholders'  vote  not  necessary  to  lease  of  railroad,  894. 
first,  under  special  charter,  590. 

notice  must  be  served  a  reasonable  time  before  the  meeting,  597. 
division  of  meetings  into  ordinary  and  extraordinary,  598. 
waiver  of  notice,  599. 

notice  presumed  to  have  been  regularly  given,  600. 
MEMBERS.    See  Stockholders. 
MEMORANDUM  OF  ASSOCIATION  defined,  15. 

MERGER  or  decrease  of  stock  by  a  purchase  of  it  by  the  corporation,  314.    See 
also  Consolidation;  Ultra  Vires. 

METHOD.    See  also  Sales  of  Stock. 

of  registering  a  transfer  of  stock,  381-384. 

registry  an  important  part  of  a  transfer  of  stock,  381. 

formalities  of  making  registry,  383. 

formalities  may  be  waived  by  the  corporation,  383. 

either  the  transferrer  or  transferee  may  apply  to  the  corporation  for  a  regis- 
try of  transfer,  384. 

of  transferring  a  certificate  of  stock,  375-380. 

usual  forms  of  assignment  and  powers  of  attorney  whereby  the  transfeixer 
assigns  the  certificate  of  stock  to  his  transferee,  375, 

questions  which  arise,  376. 

a  seal  is  not  necessary  to  a  transfer  of  stock,  377. 

the  assignment  of  the  certificate  of  stock  estops  the  transferrer  from  claim- 
ing any  further  title  in  the  stock  as  against  subsequent  bona  fide  trans- 
ferees, although  such  assignment  be  not  registered,  378. 

effect  of  charter  provision  requiring  registry,  379. 

certificate  of  stock  may  be  assigned  with  the  name  of  the  transferee  left 
blank,  380. 

of  subscribing,  53-76  (ch.  IV). 

of  issuing  stock,  see  Stock. 
MICHIGAN, 

decisions  on  sale,  etc.,  of  railroads,  893,  note. 

lien  statute,  859. 

receivers  in,  862. 

rule  as  to  municipal  subscriptions,  91,  note, 

statutes  affecting  corporations,  954. 
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[The  references  are  to  the  sections.'] 
MINES,  Bale  of,  by  promoters  to  company,  651,  note. 

MINING  COMPANY, 

taking  property  under  power  of  eminent  domain,  904. 
right  to  issue  stock  at  less  tiian  par  value,  30,  note, 
■foreclosure  of,  issue  of  receivers'  certificates,  876,  877. 

MINNESOTA,    . 

rule  as  regards  transfer  of  stock  without  registry,  487. 
doctrine  as  to  watered  stock,  43. 
statutes  affecting  corporations,  955. 

MINORITY, 

of  directors  cannot  make  a  call,  110. 

of  stockholders,  see  FRAUDULENT  ACTS,  ETC. 

rights  of.  see  Amendments  to  Charters;  Corporate  Meetings;  Election;' 
Fraud;  Stockholders;  Ultra  Vires. 

rights  of,  where  duectors  hold  stock  in  another  company  with  which  con- 
tract is  made,  683. 

MINORS.    See  Infant. 

MINOT'S  CASE,  the  rule  in,  555. 

MINUTE-BOOK, 

of  dnectors ;  right  of  a  stockholder  to  examine  it,  518. 
as  evidence,  714. 

as  evidence  against  stockholders,  787. 
MINUTES  of  directors'  meetings;  entries,  115,  note. 

MISAPPLICATION  of  corporate  funds,  see  Directors;  Fraud;  Stockholders; 
Ultra  Vires. 

MISCONDUCT, 

of  receivers,  883. 

of  trustee  of  mortgage,  liability,  803. 

MISFEASANCE, 

indictment  for,  698.     See  also  DISSOLUTION,  ETC. 
of  trustee  of  mortgage,  liability,  805. 

MISJOINDER  of  causes  of  action,  739. 

MISMANAGEMENT  of  directors,  no  defense  to  subscriptions,  183.     See  also 

Intra  Vires. 

MISNOMER,    See  Name. 

MISREPRESENTATIONS  of  agents  in  obtaining  subscriptions,  135-165.    See 
also  Fraudulent  (representations);  Sales  of  Stock. 

MISSISSIPPI, 

by-law  cannot  create  lien  on  stock,  for  clebts  due  to  corporation,  so  as  to  bind 

bona  fide  purchaser  without  notice,  523. 
decisions  on  sales,  etc.,  of  railroads,  893,  note, 
lien  statute.  859. 
statutes  afEecting  corporations,  956. 

MISSOURI, 

decisions  on  sales,  etc.,  of  railroads,  893,  note, 
lien  statute.  859. 

statute  against  issue  of  watered  stock,  47. 
statutes  affecting  corporations,  957. 

MISTAKE, 

as  a  defense  to  subscriptions,  193. 

in  incorporation.  5. 

in  subscribing,  53.     See  alSo, SUBSCRIPTION. 

MISUSER,  indictment  for,  698.    See  also  DISSOLUTION,  ETa 

MODIFICATION, 

of  subscription.  53,  54. 

reorganization  agreement,  883. 

137 
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[The  references  are  to  the  sections.] 
MONEY, 

deposited  to  pay  coupons  not  attachable,  773. 
had  and  received,  action  for,  159. 
in  cases  relative  to  stock.  578. 
in  payment  of  subscriptions,  17. 
paid  on  subscription,  recovery  back,  63. 

in  receiver's  hands  does  not  pass  to  purchaser  at  foreclosure  sale,  890. 
loan  of,  to  receiver,  see  Receivers. 
of  corporation,  how  far  subject  to  mortgage,  853. 

"MONEYED  CAPITAL"  defined,  571. 

MONEYED  CORPORATIONS.    See  Bank. 

MONOPOLIES.    See  also  Exclusiye  Privileges. 

nature  and  legality,  922-933  (ch.  LV).    See  also  Trusts. 

given  by  a  railroad  to  an  express  company,  924. 

by  street  railways,  913. 

by  telegraph  lines,  930. 

oi  plank-road.  939. 

of  water-works  company,  982. 

granted  to  a  railroad,  905. 

pools  creating,  legality  pf,  897. 

MONTANA,  statutes  affecting  corporations,  958. 

MORTGAGE.    See  also  Reorga-NIZation;  Trustee;  Ultra  Vires  Acts. 
after-acquired  property  clause  as  affecting  personalty,  853. 
&nd  bond  in  one  instrument,  794. 
and  after-acquired  property,  787,  857. 
as  a  deed  of  trust,  794. 

assent  of  stockholders  required  by  statute,  779. 
as  to  receivers,  see  Receivers. 

authorizeil  for  certain  purposes,  effect  of  using  bonds  for  other  purposes,  783. 
bonds,  invalidity  in  part,  788. 

issued  in  excess  of  the  statutory  or  charter  limit,  760. 
may  be  issued  by  corporations,  762. 
purposes  of,  other  than  as  represented,  763. 
stated  to  be  first  mortgage,  763,  bote. 
by  consolidated  company,  789. 

corporation,  does  not  cover  uncalled  subscription,  853. 

purchasing  property  of  another  company,  670. 
to  director,  661. 
insolvent  corporations,  779. 
railroad  coiporations  on  superfluous  land,  781. 
turnpike  company,  939. 
by  or  to  an  irregularly-incorporated  company,  637. 

a  corporation ;   method  of  drafting,  signing,  sealing  and  acknowl- 
edging, 738. 
chattel,  on  rolling  stock,  855. 

corporate  mortgage  as  a,  see  RECORDING. 
condemned  land,  856. 
conflict  of  claims,  851. 
contractors'  claims,  860. 
csorporation  may  make  a,  779. 

but  not  of  the  franchises,  780. 
cover  what  property: 

bonds  in  treasury,  853. 
changed  route,  857. 

property  equitably  belonging  to  company,  855. 
of  "dummy"  company,  857. 
really  paid  for  by  company,  855. 
municipal  bonds,  when,  853. 
shares  of  stock,  858. 
subscriptions  to  stock,  when,  853. 
created  by  statute,  794. 
damages,  860. 
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MORTGAGE  —  continued. 

deed  of  trust,  definition  of,  15. 

definition  of,  15. 

denominated  first  mortgage,  763,  note. 

discharge  of,  und  acceptance  of  other  securities,  883,  note. 

divisional,  effect  on  by  receivership,  875,  note. 

foreclosure  of,  appointment  of  receiver,  844,  note, 
does  not  cover  contract  of  the  company,  831. 
effect  of  attachment  on  personalty,  853. 

forfeiture  of  charter,  793. 
equitable,  794. 

executed  outside  of  the  state.  763. 
express  authority  to  railroads  to  make,  783. 
failure  to  record  may  be  equitable,  794. 
for  debts  in  excess  of  the  statutory  limit,  760. 
foreclosure  of,  see  Foreclosure. 

and  no  defense  made,  right  of  stockholder  to  object,  659, 
defenses,  846. 

demand  of  payment  before  commencing,  773. 
fraudulent.  766. 

purchase  at,  by  the  company  itself.  890. 
right  of  purchaser  at  sale  to  operate  road,  913. 
general  debts,  860. 

illegal,  subsequent  mortgagee  may  object,  816. 
illegal  release  of,  816. 
injunction  against  execution  sale,  853. 
land  and  extensions,  when  covered,  856. 
liens  by  statute,  mechanics'  liens  and  judgment  liens,  859. 
loans,  860. 
may  be  authorized  by  directors,  808. 

by  directors'  meeting  lield  out  of  the  state,  808. 
illegal,  yet  the  bonds  enforceable,  763. 
partially  invalid,  781. 
moneys,  credits,  rents,  profits  and  debts,  when  covered,  853. 
of  a  corporation  direct  to  creditors  or  bondholders  and  without  a  trustee,  812. 
on  abandoned  right  of  way,  856. 
franchise,  790. 

railroad,  as  affecting  a  car  trust,  855. 
right  to  collect  toll.  790. 
shares  di  stock,  definition,  463. 
stock,  see  Peedge. 
telegraph  line,  930. 
payment  of,  by  receiver,  873. 
power  of  corporations  to  make,  779. 

to  mortgage  a  part,  786. 

after  one  mortgage  has  been  made,  785. 
priority  of,  on  road  purchased  by  another  company,  857. 

over  contracts  of  mortgagor,  860. 
provision  for  removal  of  trustee  or  appointment  of  new  one,  819. 
purchase-money  mortgages,  784. 
on  rolling  stock,  855. 
to  insolvent  vendor,  789. 
railroad  corporation  has  no  implied  power  to  make,  780. 
ratification  thereof,  by  subsequent  vote,  809. 
recording,  811. 

as  chattel  mortgage,  853. 
referred  to  in  bond  affects  terms  of  bond,  763. 
resolutions  authorizing,  809. 
restricting  bonds  to  certain  purposes,  763. 
rolling  stock,  when  covered,  854. 
rolling  stock  and  car  trusts,  855. 
second,  by  agreement  given  priority,  793. 
secures  coupons,  773. 
securing  bonds,  negotiability  of,  770. 

issued  as  collateral  security,  763. 
income  bonds,  773a. 
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MORTGAGE  —  continued. 

securing  preferred  stock,  271. 
shares  of  stock  may  be  mortgaged,  464, 
should  be  dated  same  as  bonds,  810. 
signing,  sealing  and  acknowledging,  810. 
"six  months'  rule"  for  labor  and  supplies,  861. 
statutes  authorizing  mortgages,  784. 

requiring  consent  of  stockholders,  779. 
subrogation  to,  793. 

subsequent,  bv  mortgagor,  rights  of  mortgagee,  860, 
taxes,  860. 
to  a  state,  794. 
corporations,  690. 
directors,  791. 

secure  future  advances,  contracts,  dividends,  etc.,  787. 
trustees  same  in  two,  888,  note. 
iiltra  vires  may  be  enjoined,  661,  780. 

underlying,  purchaser  at  foreclosure  sale  not  bound  to  pay,  890. 
validity  of,  as  affecting  receivership,  863. 

may  be  attacked  by  whom,  788. 
receiver  may  contest,  870. 
of  prior,  may  be  contested  by  purchaser  at  foreclosure  sale,  890. 
various  provisions  in : 

agreement  to  pay,  and  waiver  of  redemption,  etc.,  797. 
declaring  the  principal  sum  due,  800. 
entry  by  the  trustee,  803. 
exempting  trustee  from  liability,  805. 
granting  clause,  795. 
limiting  right  to  foreclose,  804. 
miscellaneous  provisions,  807. 
possession  clause,  796. 
power  to  sell  old  material  and  releases,  798. 
providing  for  new  trustee,  806. 
sale  by  the  trustee,  803. 

taxes,  insurance,  liens  and  maintenance,  799. 
waiver  of  default.  801. 
waiver  of,  in  whole  or  part,  793. 
what  personal  property,  contracts,  etc.,  covered,  853. 

MORTGAGEE, 

and  receivers'  certificates,  876,  877. 

lien  by  possession,  860. 

not  affected  by  contracts  of  mortgagor,  860. 

leases,  sales,  subsequent  mortgages,  guaranties  or  traflSc  con- 
tracts ot  mortgagor,  860. 
objecting  to  issue  of  bonds  below  par,  767. 
second,  cannot  compel  first  mortgagee  to  foreclose,  835. 
ill  suit  by  first  mortgagee  to  foreclose,  844. 
may  object  to  illegal  prior  mortgage,  816. 

MORTGAGOR, 

appointment  of  receiver  in  behalf  of,  863. 
contracts  of,  do  not  affect  mortgagee,  860. 
leases,  sales,  subsequent  mortgages,  guaranties  and  traffic  contracts  do  not 

affect  mortgagee,  860. 
not  liable  for  damages  during  receivership,  875. 

MORTMAIN  ACTS,  693. 

MOTIONS  at  stockholders'  meetings,  606. 

MOTIVES,  "^ 

in  voting,  are  immaterial,  633. 

in  selling  stock,  cannot  be  inquired  into  by  the  corporation,  336. 

of  directors  in  making  calls,  not  inquired  into,  114,  note. 

of  subscription,  immaterial,  71. 

of  transferrer  or  transferee,  no  ground  for  refusal  to  register  the  transfer,  oSS. 

in  bringing  suit,  73l>. 
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MULTIFARIOUS, 
bill  in  equity,  739. 

to  relieve  from  subscription,  156. 

MUNICIPAL, 

bonds  as  affected  by  corporate  mortKaKe,  853. 

cannot  be  sold  at  less  than  par,  98,  note, 
corporation  as  a  stockholder,  rights  of,  99.  613. 

cannot  be  compelled  to  subscribe  for  stock,  91. 

grant  franchises  in  streets  to  water-works  company,  933. 
subscribe  before  incorporation,  91. 
extension  so  as  to  inchide  plank-road,  939. 
has  the  rights  of  a  stockholder,  99. 
may  enforce  delivery  of  certificate  to  itself,  100. 

subscribe  to  railroad  not  yet  incorporated,  91. 
power  to  subscribe  for  stock,  90.  91. 
relation  to  street  railways,  see  Street  Railroads. 
right  to  grant  franchise  to  street  railway,  913. 
statute  authorizing  subscription  for  stock  must  be  substantially 

complied  with,  94. 
submission  to  vote  on  question  of  subscription  for  stock,  95. 
donations  to  railroads,  90,  91. 
subscriptions,  90-103  (ch.  VI). 

consolidation  of  companies  after  municipal  subscription  is  made,  102, 103. 

division  of  municipality  after,  101. 

may  be  conditional,  97. 

■when  may  be  paid  in  bonds,  98. 

power  of  municipality  to  subscribe,  90. 

express  power  from  the  legislature  to  subscribe,  91. 

constitutional  provisions  prohibiting,  92. 

changes  in  statutes  after  subsci-iption  is  made,  93. 

statutory  formalities  to  be  substantially  complied  with,  94. 

submission  to  popular  vote,  93. 

what  officer  or  agent  of  the  municipality  is  to  make  the  subscription,  96. 

MUSICAL  FESTIVAL, 
donation  to,  775,  note, 
guaranty  to,  by  raikoad,  908. 

MUTUAL, 

aid  associations,  504.    See  Insurance  Company. 

insurance  company,  disposition  of  assets  upon  a  dissolution,  641,  note. 

N. 

NAME, 

corporation  may  have  and  protect  its,  699. 

of  bond,  calling  it  a  first-mortgage  bond,  763,  note. 

of  railroad,  change  does  not  release  municipal  aid,  103. 

corporate,  suits  must  be  in  the,  751. 

amendment  to  charter  authorizing  change  of,  499,  note. 

of  corporation,  see  Iiabilitt. 

NARROW  GAUGE,  raihroad  may  construct  a,  908. 

NATIONAL, 

banks,  taking  mortgages  contrary' to  statute,  690,  note, 
cannot  assign  for  the  benefit  of  creditors,  691, 
ultra  vires  acts,  681. 
double  liability  of  stockholders,  215. 
cannot  purchase  their  own  stock,  313. 
cannot  act  as  a  broker,  446. 
statutes  relative  to,  993, 
bank  stock,  taxation  of,  see  Taxation, 

corporation  has  no  lien  upon  it  for  the  stockholders'  debts  to  it, 
523.  5a3. 

NATURAL  GAS,  statute  forbidding  piping  to  other  states,  937. 
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NEBRASKA, 

lien  stalute,  859. 

decisions  on  sales,  etc.,  of  railroads,  893,  note, 
statutes  affecting  corporations,  959. 
NEGLIGENCE, 

of  the  owner  of  lost  or  stolen  certificates  of  stock  indorsed  in  blank,  308,  note, 
of  officers,  laches  barring  a  stockholder's  action,  see  LACHES, 
liability  of  directors  and  officers  for,  701-703. 
remedy  of  the  stockholder  herein,  701. 
instances  of  negligence  herein,  703. 
ordinary  care  required,  703. 

contract  of  railroad  against  liability  as  to  its  own,  907. 
of  officers,  receiver  may  complain,  870. 
trustee  of  mortgage,  liability,  805. 

railroad,  liability  wliere  contract  is  to  carry  beyond  its  line,'906,  907. 
express  limitation  of  that  liability,  907. 
liability  where  one  road  is  leased  to  another,  906. 
limitation  of  liability  for,  907. 
of  directors,  see  DIRECTORS. 
NEGOTIABILITY. 

of  stock,  see  also  Bona  Fide  Purchaser;  Non-negotiability  of  Stook 
AND  Dangers  Incurred  in  the  Purchase  op  Certificates  of  Stock. 
guaiauty,  775. 

receivers'  certificates,  876,  note, 
coupons,  773. 
English  debentures,  776. 
corporate  note  under  seal,  761. 
bonds  stoleti  or  forged,  763. 
overdue,  768. 
extends  to  mortgage,  770. 
payable  to  order  or  bearer,  708. 

issued  for  purposes  other  than  as  specified  in  mortgage,  783. 
as  affected  by  various  provisions  of  the  bond,  708. 
NET  INCOME, 

of  company  as  affected  by  mortgage,  853. 

applicable  to  labor  and  supply  claims,  8(51. 

applicable  to  operating  expense  during  receivership,  875. 

NET  PROFITS, 

defined,  546,  note. 

dividends  on  preferred  stook  can  be  only  from,  371. 

applicable  to  income  bonds,  77Ba. 
NEVADA,  statutes  affecting  corporations,  96ft 
NEW, 

certificate  where  old  one  is  lost,  370. 

corporation  liable  when,  for  debts  of  old  corporation,  670,  890. 

stock,  see  Increase  and  Reduction  op  Capital  Stock. 
NEW  ENGLAND  rule  as  to  enforceability  of  subscriptions,  74. 
NEW  HAMPSHIRE, 

rule  as  regards  transfer  of  stock  without  registry,  490. 

liens  upon  shares  forbidden  by  statute,  533. 

statutes  affecting  corporations,  901. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 
NEW  JERSEY, 

rule  as  regards  transfers  of  stock  without  registry,  487. 

rule  as  to  exemption  of  stock  from  taxation,  568. 

as  a  state  to  incorporate  in,  935. 

lien  statute,  859. 

statutes  affecting  corporations,  903. 

appointment  of  receiver  in,  803,  note. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 
NEW  MEXICO. 

statutes  affecting  corporations.  988. 

decisions  on  sales,  etc.,  of  railroads,  893,  nota 
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NEWSPAPER, 
notice  bj-,  727. 
notice  of  calls,  119. 

NEW  YORK. 

by-law  cannot  create  lien  on  stock  for  debts  to  corporation,  so  as  to  bind  bona 

fide  purchaser  without  notice.  522. 
rule  as  to  issue  of  stock  and  bonds  without  consideration,  42,  note. 

transfers  of  stock  without  registry,  487. 

calls,  107,  103,  note. 

damages  for  street  railway.  914. 

municipal  subscriptinns,  91.  not& 

conditional  subscriptions,  80. 

"watered"  stock.  47,  note, 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
statutes  affecting  corporations.  963. 
appointment  of  receiver  in,  863,  note, 
lien  statute,  859. 
as  a  state  to  incorporate  in,  935. 
statute  prohibiting  corporation  from  buying  its  own  stock,  813. 

NOMINAL  DAMAGES.    See  Measuee  of  Damages. 

NOMINAL, 

stockholders,  liability.  253. 

transfers,  liability  of  transferrer  and  transferee  thereon,  2.53. 
in  order  that  a  stockholder's  suit  be  brought,  736. 

"  NOX- ASSESSABLE,"  its  meaning,  50. 

NON  COMPOS  MENTIS  person,  sale  of  stock,  320. 

NONFEASANCE, 

indictment  for,  698. 

of  trustee  of  mortg^e,  liability,  805. 

NON-NEGOTIABILITY  of-  stock,  and  dangers  incurred  in  the  purchase  of  cer- 
tificates of  stock, 
nature  and  kinds  of  negotiable  instruments,  411. 
certificates  of  stock  are  not  nesrotiable  instruments,  412. 
the  term  "giMm-negotiability,"  as  applied  to  certificates  of  stock,  throws 

little  light  upon  the  subject,  413. 
the  distinction  between  the  "legal"  and  the  "equitable"  title  in  the  trans- 
fer of  certificates  of  stock  is  unsatisfactory,  414. 
the  only  method  of  treatment  of  the  subject  seems  to  be  by  inquiring  under 

what  facts  the  holder  or  purchaser  is  protected,  415. 
the  particular  rules  protecting  a  bona  fide  purchaser  of  certificates  of  stock 

are  based  on  estoppel,  416. 
liabilities,  risks  and  rights  of  one  who  owns  or  purchases  a  certificate  of  stock, 

417. 
forfeiture  for  non-payment  of  calls,  419. 

liability  on  unpaid  par  value ;  that  is,  the  nnpaid  subscription  price  of  the 
stock,  418. 
statutory,  420. 

where  the  purchaser  has  the  transfer  made  to  a  nominal  holder,  431. 
when  stock  was  issued  for  property,  423. 

as  partners  by  reason  of  defective  incorporation  or  for  other  rea- 
sons, 424. 
no  liability  for  assessments  after  the  par  value  of  stock  has  been  paid  in,  432. 
danger  of  corporate  lien,  425. 
overissued  stock,  426. 
danger  that  transferrer  or  previous  holder  is  an  infant,  married  woman  or 

lunatic,  427. 
purchase  of  stock  by  or  from  a  corporation,  433. 

at  sheriff's  execution  sale,  or  from  assignee  in  bankruptcy, 
or  for  benefit  of  creditors,  430. 
from  a  pledgee,  431. 

joint  owners,  partners  and  agents,  429. 
a  trustee,  434. 
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NON-NEGOTIABILITY,  eto.  —  eontinued. 

pledgee  is  protected  in  the  same  way  as  purchaser  of  stock,  432. 
danger  of  purchasing  from  an  executor,  administrator  or  guardian,  433. 
sale  by  vendor  to  another  purchaser  without  delivery  of  certificates  of  stock, 

485. 
danger  of  forgery,  43fi. 

loss  or  theft  of  certificates  indorsed  in  blank,  437. 
danger  that  a  previous  holder  has  been  deprived  of  that  same  stock  by  fraud, 

438. 
statute  of  frauds,  489. 
gambling  sales  of  stock,  440. 
method  of  assigning  a  certificate  of  stock,  441. 
registry  of  transfer,  442. 
purchaser  not  affected  by  rights  of  holders  of  that  stock  back  of  the  last 

registry,  44-3. 
summary,  444. 

NON-USER  OF  FRANCHISES.    See  Dissoldtion. 

NORTH  CAROLINA, 

rule  as  to  taxation  of  stock,  568. 

lien  statute,  859. 

statutes  affecting  corporations,  964. 

NORTH  DAKOTA, 

statutes  affecting  corporations,  965. 

NOTES, 

may  be  made  and  issued  by  corporations,  761.  • 

made  or  indorsed  by  corporation  for  accommodation,  761,  774. 

of  corporation  under  corporate  seal,  761. 

discount  of,  by  corporation,  690. 

by  or  to  an  iriegularly-incorporated  company,  637. 

in  payiuent  of  stock,  20. 

made  by  corporation  in  violation  of  statute,  761. 

of  corporation  issued  ultra  vires  in  bona  fide  hands,  761. 

sale  of,  by  receivers,  873. 

NOTICE.    See  also  Acquiescence:  Call;  Corpoeate  Meetings;  Dangers  in 
Purchasing  Stock;  Forfeiture;  Sales  op  Stock. 
to  agent,  727. 

parties  of  unrecorded  mortgage,  811. 

purchaser  at  foreclosure  sale,  890. 

trustee  of  a  mortgage,  817.  , 

corporation,  663a. 

to  produce  records,  714,  note. 

of  transfer  of  stock,  as  affecting  corporate  liens,  533. 
by  notice  to  an  incorporator,  promoter,  stockholder,  agent,  superin- 
tendent, manager,  treasurer,  secretary,  cashier,  president,  or  di- 
rector, 737. 
transferee  that  the  stock  is  not  paid  up ;  when  is  such  knowledge  pre- 
sumed, 257. 
on  telegraph  blank,  of  limitation  of  liability,  980. 
appointment  of  receiver  without,  863. 
.  giving,  upon  issue  of  receivers'  certificates,  876,  877. 
of  fraudulent  foreclosure,  848.  note. 

statutes  authorizing  municipal  subscriptions;  bona  fide  purchasers  must 

take,  90. 
meeting  of  municipality  voting  aid  to  a  railroad,  94. 
calls,  117, 118. 

limitation  of  liability  for  negligence,  907. 
calls  and  performance  of  a  conditional  subscription,  89. 
contract  to  convey  a  patent  or  stock  to  another  person,  334,  note, 
sale  of  stock  by  pledgee  on  nou-payment  of  the  debt  secured,  458,  459, 

477. 
stockholders'  meetings,  594-597. 
directors'  meetings,  713a. 
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NOTICE  — co)ifm»ed!. 

of  meeting,  fraudulent  concealment  of,  593. 

first  mt'eting  under  special  charter,  590, 
chargeable  to  a  stools liolder,  7:50. 
in  cases  of  forfeiture  of  stock,  liJO,  131, 

NOVATION  of  members,  see  Transfer. 

NUISANCE  by  a  corporation,  698. 

NUL  TIEL  CORPORATION,  plea  of,  753,  note, 

NUMBER, 

of  bonds,  no  priority  by  reason  thereof,  763. 
overissue,  760,  note, 
forgery  of,  763. 
directors,  vacancies  reducing  the  number  below  a  quorum,  713a,  note. 

\ 

o. 

OATH, 

commissioner's,  may  be  omitted,  57,  note, 
to  an  answer  of  a  corporation,  753. 

OBLIGATION  OF  CONTRACTS.    See  also  Constitutionality, 
cannot  be  impaired  by  a  state,  985. 

OFFER  to  perform  contract  to  pell  stock,  334. 

OFFICE, 

acceptance  of,  by  director,  634. 
usurpation  of,  see  Birectoes. 

OFFICE  FURNITURE  as  affected  by  mortgage,  853. 

OFFICER.    See  also  Directors;  Election  of  Directors ;  Fraudulent  Acts; 
Injunction. 
of  corporation,  may  subscribe  for  stock,  65. 
generally  not  appointed  receiver,  864. 

acting  without  qu.ilification  stock  is  not  liable  as  a  subscriber,  53,  note, 
frauds  of,  on  corporation,  see  Fraudulent  Acts. 

not  liable  for  commencing  business  before  full  capital  is  subscribed,  243. 
de  facto  and  dejure,  713. 
holding  over,  713. 

innocent,  not  liable  for  frauds  of  others,  158. 
making  misrepresentations  at  public  meetings,  143. 
two  sets  of,  receiver,  684, 
methods  of  drafting,  signing,  sealing  and  acknowledging  corporate  contracts 

made  by,  733. 
failure  to  elect,  not  a  dissolution,  631. 
as  "receiver,  11. 

cannot  be  removed  by  the  courts,  746.  ' 
admissions  «nd  declarations  of,  736. 
notice  to,  737. 

chargeable  with  notice  of  facts  known  to  the  corporation,  737, 
fraud  and  ultra  vires  acts  of,  receiver  may  complain,  870, 
liability  for  issuing  watered  stock,  48. 

for  negligence,  701-703. 

on  overissued  stock,  395. 

on  irregularly-executed  corporate  contracts,  724. 
of  interstate  railroad,  9U9. 
of  municipality  making  subscription,  96 

OFFSET.    See  also  Set-off. 
as  against  receiver,  870. 

OHIO, 

decisions  on  sales,  etc.,  of  railroads.  893,  note, 
negotiability  of  bond  does  not  extend  to  mortgage,  770. 
statutes  affecting  corporations,  966. 

against  issue  of  bonds  at  less  than  par  to  a  director,  764, 
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OLD  MATERIAL,  mortgage  and,  798. 

OMISSION  of  place  of  payment  of  bonds,  763. 

OPERATING  EXPENSE,  payment  of,  by  receiver,  875. 

OPERATION  OF  ROAD, 

may  be  compelled  by  mandamus,  903. 
forfeiture  for  failure,  903. 

OPTIONS, 

kinds  of,  445,  note. 

to  exchange  preferred  for  common  stock,  S70, 

on  stock,  334,  and  notes. 

ORAL, 

agreements  as  a  defense  to  actions  to  enforce  subscriptions,  135-138. 

subscriptions,  53. 

conditions  to  a  subscription,  81. 
ORDER  OF  COURT, 

in  reference  to  allowing  examination  of  corporate  books,  519. 

to  a  corporation,  enforcing,  756. 

ORDINANCES  of  city  affecting  street  railroads,  see  Street  Railboass. 
ORDINARY, 

stciokholders'  meeting,  598. 

care  and  diligence  is  the  measure  of  tlie  responsibility  of  directors  of  corpo- 
rations, 70i5. 

OREGON, 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

lien  statute,  8')9. 

statutes  affecting  corporations,  967. 
ORGANIZATION.    See  Dissolution;  Informalities;  Liability. 
OUSTER  from  franchises,  635. 

OUTSTANDING  CERTIFICATES  of  stock,  registry  of  transfer  without  sun-en- 
der  of,  358-360. 

OVERDUE  BONDS  are  not  negotiable,  768. 

OVERISSUED  STOCK.    See  also  Increase  and  Reduction  of  Stock. 
unauthorized  increase  of  stock  may  amount  to,  391. 
is  absolutely  void,  2dl,  436. 
liability  of  the  corporation  on,  893,  486. 
defenses  of  the  corporation  to  such  actions,  294. 
pei-sonal  liability  of  the  officers  of  the  corporation  on,  395. 
liability  of  the  vendor  of,  896. 
equity  will  enjoin  voting,  transferring,  and  dividends  on  such  stock,  and 

will  adjust  the  rights  of  all  parties,  397. 
subscriber's  right  to  defeat  a  subscription  to,  and  to  recover  back  m6ney  paid 

thereon,  398. 
forgery  in  the  issue,  393. 
liability  of  broker  for  purchase  of,  451, 
defined,  13. 
bonds,  rights  of  bona  fide  holders,  760. 


PACKET  COMPANIES,  ultra  vires  acts,  68t,  note. 
PAID-UP  STOCK.     See  also  "  Watered"  Stock. 

when  a  transferee  is  bound  to  know  that  it  is  not  paid  up,  257, 
PAPER,  discount  of,  by  corporation,  690. 

PARALLEL  RAILROADS,  prohibition  against  consolidation,  891, 
PARKS,  condemnation  of  land  for,  904. 
PARLIAMENT.    See  Ultra  Vires  Acts. 
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PAROL. 

agreemepts  as  a  defense  to  actions  to  enforce  subscriptions,  135-138. 
definition  of,  186. 

distiBguished  from  tlie  defense  of  fraud,  136. 
are  not  a  good  defense,  137,  138.     See  also  Fraudulent  (repre- 
sentations), 
as  affecting  subscriptions,  56. 
conditions  to  a  subscription,  81, 
subscriptions,  52. 
evidence  to  pvove  subscription,  55. 

PARTICIPATION  in  distribution  of  assets  by  receiver,  881. 

PARTIES.     See  also  Suits. 

to  subscriptions,  64-70  (ch.  IV,  B). 
suit  of  foreclosure,  821,  826,  843.  844. 

equitable  action  brouglit  by  corporate  creditors  to  enforce  unpaid  sub- 
scriptions, 205,  206. 
suit  wlien  substantially  the  same,  663. 
who  may  buy  and  sell  stock,  see  Competency. 

necessary,  in  action  to  enforce  stockholders'  agreements  to  guaranty  com- 
pany debts,  76. 

PARTNERS.    See  also  Agent ;  "Blind  Pool;"  "Pools." 

liability  of  stockholders  as,  by  reason  of  irregular  incorporation,  424,  637. 

See  also  Liability. 
evening  stock,  429. 
may  vote  partnership  stock,  613. 
may  subscribe  for  stock,  65. 
in  stock.  320,  note, 
sale  of  shares  of  stock,  320. 

PARTNERSHIP.    See  also  "Pools;"  Liability. 
sale  of  assets  for  stock,  37. 
may  subscribe  for  stock,  65. 
difference  between  a  corporation  and  a,  6. 
selling  pi'operty  to  a  corporation  for  shares  of  stock,  671. 

PAR  VALUE, 

of  stock,  change  therein,  281,  390. 

amendment  to  charter  changing,  500,  note. 
assessments  in  excess  of,  241,  342,  432. 
liability  therefor,  of  purchaser  of  certificate,  418. 
corporation  purchasing  its  own  stock  may  sell  at  market  price,  39. 
sale  at  less  than,  see  '■  Wateked  "  STOCK, 
bonds,  issue  at  less  than,  76B. 

may  be  collected  by  bona  fide  purchasers,  766. 

PAST  skAREHOLDERS,  liability  of,  see  Transfer. 

PATENT-RIGHTS, 

title  of  receiver  to,  866. 

issue  of  stock  for.  20. 

agreeing  to  sell,  to  a  corporation  for  stock  and  to  divide  the  stock,  334,  note. 

contract,  notice  thereof  to  a  corporation,  663a. 

sold  for  stock  and  stock  distributed  to  officers,  650. 

infringement,  liability  of  officer,  682. 

in  payment  for  stock,  see  chs.  II  and  III. 

PATENTS  used  by  receiver,  874,  note. 

PAVING, 

by  street  railroads,  see  Street  Railroads. 
assessments,  as  against  mortgage,  860. 

PAY, 

gratuitous,  to  old  employees,  681,  note. 

to  employees  in  general,  681,  note. 

to  directors,  etc.,  657. 

of  receivers,  879. 
I'AYEE  of  bond  left  blank,  762. 
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PAYMENT, 

of  subscriptiolis,  52-76  (oh.  II). 

forfeiture  for  non-payment,  see  Foepeiture. 

as  a  defense  to  a  stockholder's  statutory  liability,  225. 

of  subscription  before  call.  106,  193,  note. 

bond,  time  of,  as  affecting  negotiability,  768. 
on  foreclosure  sale,  887. 
effect  upon  receivei'ship,  883. 
demand  of,  771. 
time  of,  763. 

need  not  be  demanded  by  coupon-holders  before  suit,  773, 
place  of,  oraitted,  763. 
interest  in  gold,  763. 
tender  of,  to  prevent  foreclosure,  846. 

PENAL  LIABILITY.    See  Liability. 

PENAL  STATUTES  imposing  a  liability  may  be  repealed,  497. 

PENALTY,  stockholder's  statutory  liability  amounting  to  a,  will  not  be  enforced 
by  courts  of  other  states,  223. 

PENDENTE  LITE  receivers,  868,  note. 

PENNSYLVANIA, 

rule  as  to  conditional  subscriptions,  80. 

land  purchased  by  corporations,  693. 

mortmain  acts,  693. 

transfers  of  stock  without  registry,  487. 
lien  statute.  859. 
foreclosure  of  mortgages  in,  884. 
statutes  affecting  corporations,  968. 
decisions  on  sales,  etc.,  of  railroads,  893,  note, 
statutory  lien  on  stock  for  debts  due  to  corporation,  533. 
by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as  to 
bind  bona  fide  purchasers  without  notice,  533. 

PERFORMANCE.     See  also  Specific  Pbrfobmancb. 
of  a  conditional  subscription,  87. 
contract  to  sell  stock,  334. 
work  in  payment  of  sul)Scription,  24 
condition  to  a  subscription,  97. 
contract,  mortgage  to  secure,  787. 

PERSONAL, 

property,  stock  is,  13. 

mortgage  covered,  853. 
service  of  notice  of  calls,  119. 

"PERSONS,"  statutes  applicable  to,  are  applicable  to  corporations,  700. 

PIPE-LINE  COMPANY,  rights,  duties  and  liabilities  of,  938. 

PLACE, 

where  calls  are  payable,  116, 
of  payment  of  bonds  omitted,  763. 
stockholders'  meetmgs,  604. 
business  of  a  corporation,  may  bo  out  of  the  state  incorporating  it,  237- 

240. 
stockholders'  and  directors'  meetings,  see  Directors;  Meetings. 
where  corporation  may  carry  on  business,  237-340.-   See  also  Foreign  Cor- 
porations. 

PLAINTIFFS.    See  Suits. 

PLANK-ROAD  COMPANY, 
cannot  run  stage  line,  939. 

prevent  opeiling  of  corapetidg  road,  939.  • 

guarantying  debts  of  another  company,  775. 
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PLANK-ROAD  COMPANY  — coniinwed. 

may  be  authorized  to  take  a  country  road,  939. 

give  mortgage  on  property,  939. 

enforce  payment  of  toll,  939. 

autliorize  construction  of  street  railroad,  939. 
rights  of,  constitute  a  contract,  939. 
ceases  upon  termination  of  franchise,  939. 
not  affected  by  extension  of  limits  of  city,  939. 
rights  may  be  condemned,  989. 

PLANK-ROADS, 

are  g!to.st-public  in  their  natui-e,  939. 
cannot  be  closed  against  the  public,  939. 
execution  cannot  be  levied  upon,  929. 

PLEADING  AND  PRACTICE.    See  also  Suits. 
in  actions  relative  to  stock,  573. 
assumpsit,  574. 
trespass  on  the  case,  575, 
trover,  576. 

detinue  and  replevin,  577. 
money  had  and  received,  578. 
bill  in  equity,  579.        •  > 

pleading  under  the  codes,  580. 

in  setting  up  defense  of  fraud  inducing  subscription,  165. 
in  action  on  calls,  120. 
scienter,  157,  note. 

PLEAS, 

in  abatement  and  in  bar  in  a  suit  by  a  corporation,  753,  note. 
mil  tiel  corporation,  753,  note. 

PLEDGE, 

definition,  463. 

mortgages  and  pledges  of  stock,  464. 
how  a  pledge  of  stock  arises  or  is  made,  4(i5. 

effect  of  attachment  or  levy  of  execution  on  the  stock  before  the  pledgee  ob- 
tains registry,  465. 
parol  condition  that  a  subscription  shall  be  only  a  pledge,  138. 
by  a  corporation  of  its  unissued  stock,  43,  347,  note,  465. 
corporation  may  pledge  property,  779. 

of  certificates  of  stock  by  delivery,  without  the  transfer  being  signed,  465. 
corporate  property,  783. 
unissued  bonds  by  a  corporation,  763. 
life  insurance  policy,  938. 
stock  to  a  bank,  316. 

^  by  a  trustee,  323,  324. 

agents  in  breach  of  trust,  474. ' 
the  corporation,  26. 
an  agent,  331, 
pledgee  not  bound  to  protect  stock  against  forfeiture,  468. 
to  secure  an  usurious  loan,  464,  note,  465. 
held  by  brokers  on  a  margin  may  be  legal,  457. 
sale  on  notice  for  non-payment  of  the  debt,  458,  459. 
miscellaneous  rights  of  pledgee  and  pledgor,  408. 

notice  of  sale  of  stock  by  pledgee  to  apply  to  debt  secured ;  waiver,  477. 
formalities  of  sale,  478. 
purchasers  or  pledgees  of  stock  from  pledgee  with  notice  are  not  protected. 

473. 
bona  fide  repledgees  or  purchasers  of  pledged  stock  are  protected,  473. 
pledges  by  agents,  trustees,  executors,  etc.,  legklly  and  in  breach  of  trust, 

474. 
pledgor's  remedies,  475. 

PLEDGEE, 

liability  on  stock,  247, 

has  no  right  to  sell  or  repledge  the  stock,  even  temporarily,  471. 

remedies  when  debt  secured  is  not  paid,  476. 
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PLEDGEE  —  continued. 

of  bonds,  may  collect  coupons,  773. 

foreclose  mortgage  when,  835. 
being  a  broker,  holding  stock  on  a  margin,  may  in  some  cases  repledge  the 

stock,  457. 
sale  of  stock,  431. 

is  protected  the  same  a?  a  purchaser  of  stock  in  most  cases.  433. 
rights  and  duties  of  corporations  as  to  transfers  by  and  to,  397. 
broker  is  a,  when  he  holds  stock  on  a  margin,  457,  etc, 
converting  stock,  is  liable  in  trover,  576. 
not  entitled  to  iiotice  of  corporate  meetings,  596. 
cannot  vote  stock,  468,  613. 

of  shares,  liability  of,  to  corporate  creditors.  347,  ^70. 
unrecorded,  not  protected  against  corporate  liens  on  the  stock,  533. 
liability  on  subscription  and  statutory  liability  on  stock,  470. 
need  not  retain  or  return  to  the  pledgor  the  identical  certificates  or  shares  of 
stock  which  were  pledged,  but  must  have  equal  quantity  always  on  hand, 
469. 
himself  cannot  purchase  at  the  sale,  479. 
not  liable  for  loss  of  the  stock  by  theft,  468. 

may  have  the  stock  registered  in  his  own  name  or  the  name  of  another,  466. 
POLES  of  street  railways,  electric-light  companies,  telephones,  telegraphs,  etc., 
see  those  subjects. 

POLICE, 

power  of  state  in  regulation  of  railroads,  900. 

regulations,  see  Constitdtionality. 
POLICY,  life  insurance,  pledge  of,  938. 

POLICY-HOLDER, 

receiver  in  behalf  of,  863,  note. 

in  insurance  companies,  rights  of,  938. 
POLL  OF  VOTE,  605,  606. 

"POOLS."  338.    See  also  "Blind  Pool;"  "Trusts;"  Ultra  Vires  Acts. 

railroad. 

legality  of,  397. 
POPULAR  VOTE  on  municipal  subscriptions,  95. 

POSSESSION, 

of  mortgaged  premises,  provision  as  to,  796. 
mortgaged  property  taken  by  trustee,  833. 
by  receiver,  see  Receivers. 

contractor,  mortgage  affected  how,  by,  860. 

receiver  where  there  is  a  conflict  of  state  and  federal  courts,  839. 
earnings  prior  to,  belong  to  creditors,  833,  note. 

taken  by  trustee  or  receiver  cuts  off  prior  damages  by  company,  860. 
taking,  by  the  trustee,  803. 

liability  of  trustee,  833. 
purchaser  on  foreclosure  sale,  850. 
suit  by  receiver  to  obtain,  870. 
POWER, 

to  lease  or  sell  part  of  railroad,  894. 
of  railroads  to  sell,  lease  or  consolidate,  893.  etc. 
corporation  to  borrow  money  and  issue  bonds,  763. 
to  mortgage,  see  MORTOAGtE. 
of  sale  does  not  limit  the  right  of  foreclosure,  803. 
in  mortgage,  exercise  of,  834. 
to  trustee  of  mortgage,  803. 
exercise  of,  where  property  is  in  two  states,  840. 
POWER  OF  ATTORNEY  to  transfer  stock,  375. 

POWERS, 

of  agents,  see  Agent. 

board  of  directors,  see  Directors. 

cashier,  see  Contract. 

charters,  express  or  implied,  definition  of,  8. 
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POWERS  —  continued. 

of  corporation,  2,  note.     See  also  COKPOEATION.  ' 

under  general  incorporating  act,  2.     See  also  Ultka  Viees  ACTS, 
general  manager,  se^  General  Manager. 
municipality  to  aid  various  enterprises,  91. 
president,  see  Contract;  President. 
secretary,  see  Contract  ;  Secretary. 
stockholders,  see  Stockholders. 
superintendent,  see  Superintendent. 
treasurer,  see  Contract  ;  Treasurer. 

PRACTICE  in  actions  relative  to  stock,  see  Pleading  and  Practice. 

PRAYER  for  relief  In  stockholders'  suits,  743. 

PRE-EMPTION.    See  also  Increase  and  Reduction. 
right  of  stockholders  to  take  new  stock,  286. 

PREFERENCE. 

of  directors'  debts,  661. 
in  rates,  see  Discriminations. 
shares,  see  Preferred  Stock. 

may  be  given  by  a  corporation  in  its  assignment  for  the  benefit  of  creditors, 
691. 

PREFERRED, 

dividends,  mortgage  to  secure,  787. 

how  differ  from  those  on  common  stock,  367,  note. 

secured  by  mortgage,  371. 

arrears  of,  to  what  extent  payable  subsequently,  373. 

d'eanition,  13,  267. 

different  from  guarantied  stock,  267. 

participates  in  a  stock  dividend,  536. 

amendment  to  charter  authorizing,  499,  note. 

the  discretion  of  directors  with  respect  to  declaring  dividends  on,  and 

remedies  of  the  "preferred  stockholders  in  regard  thereto,  273. 
may  be  equitable  mortgage,  794. 
creation  of,  by  by-laws.  268. 
when  may  be  issued,  268. 
may  not  be  issued  after  issue  of  common  stock,  without  consent  of  all 

stockholders,  268. 
the  option  to  exchange  common  for  preferred  shares.  270. 
rights  of  the  assignee  or  transferee  of  preferred  shares  in  arrears  of  divi- 
dends, 375. 
special  stock  in  Massachusetts,  18,  376. 
interest-bearing  stock,  377. 
stockholders  as  affected  by  reduction  of  capital  stock,  378. 

as  affected  by  leases,  sales  and  consolidations  by  the  corporation,  369. 
may  vote,  269. 
general  rights  of,  869. 
rights  of,  on  dissolution,  378. 

are  not  creditors,  and  are  entitled  to  dividends  only  from  profits,  271. 
frauds  by,  upon  common  stockholders,  270. 
frauds  by  common  stockholders  upon,  278. 
PRELIMINARY  EXPENSES.    See  Liability;  Promoter. 
PRESENTATION, 

of  coupons  for  payment,  773. 
of  claims  against  receiver,  time  for,  882. 
PRESENTS  by  corporation,  681. 

PRESIDENT, 

salary  of,  657. 

accepting  stock  or  secret  gifts,  650. 

liability  of,  on  irregularly-executed  corporate  contracts,  734. 
for  negligence,  701-703. 

representations,  etc.,  683. 
power,  to  prescribe  the  terms  of  a  mortgage,  809,  note. 
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PRESIDENT  —  continnod. 

generally  not  appointed  receiver.  864. 

admissions  and  declarations  of,  726. 

notice  to,  737. 

cannot  confess  judgment  for  the  corporation,  754. 

executing  corporate  contracts,  722. 

cannot  usually  bind  the  company  by  representations  to  subscribers,  141,  143. 

has  no  power  by  reason  of  his  office  to  make  contracts,  716. 

various  acts  which  he  cannot  do,  716,  notes. 

but  express  authority,  acquiescence  or  ratification  may  validate  his  acts,  716. 
PRESUMPTION, 

that  a  corporate  contract  apparently  regularly  executed  was  regularly  exe- 
cuted, 733. 

as  lo  regularity,  etc..  in  stockholders'  meetings,  606,  607. 

as  to  being  a  subscriber.  .'55. 

of  stockholdership  by  name  appearing  on  register,  53,  note. 
PRICE  on  foreclosure  sale,  ^49,  feoO. 

PRINCIPAL  AND  AGENT.    See  also  Agent. 

when  agents'  transactions  will  bind  principal,  447,  note. 
PRINCIPAL  SUM, 

declaring  due,  800. 

foreclosure  for  default  in  interest,  836. 

court  may  declare  due,  836. 
PRINTED  NOTICE  of  limitation  of  liability  for  negligence,  907,  930. 

PRIORITY.    See  Assignment  :  Preferbncbs. 

among  creditors  in  regard  to  statutory  liability  of  stockholders,  236. 
in  regard  to  subscription  liiibility,  305,  note, 
of  right  to  subscribe,  65,  note,  386. 
purchase-money  mortgages.  857. 
liens,  trial  of,  in  foreclosure  suit,  843. 
one  bond  over  another  of  same  issue,  763. 

mortgage  over  liens,  mortgages,   deeds,   leases,  claims,  judgments,  debts 
and  liabilities.  851-861  (ch.  L). 
on  road  purchased  by  another  company,  857. 
over  contracts  of  mortgagor,  860. 

PRIVILEGES.    See  also  Feanchises  ;  Monopoues. 

exclusive,  legality  of,  354-266  (ch.  XV). 
PROCESS.    See  Service. 

PROFITS, 

secret  participation  of  agent  in,  650. 

of  company,  how  far  subject  to  mortgage,  853. 

applicable  to  income  bonds,  773a. 

of  corporation,  may  be  applied  in  payment  of  sdbscriptions,  48,  note. 

defined,  546.     See  also  Net  Profits. 

right  of  stockholder  thereto,  11.     See  also  Dividends. 
PROHIBITED  ACTS,  laches  no  bar  to  objecting  thereto,  729. 
PROMISE  to  pay  subscriptions,  71-75. 
PROMISSORY  NOTES, 

corporation  may  make,  761. 

accommodation,  made  by  a  corporation,  774, 

may  be  made  and  issued  by  corporations,  781. 
PROMOTER, 

liability  to  strangers  and  persons  employed,  705. 
to  subscribers,  706. 

for  fraud  inducing  subscriptions,  157,  158. 
of  corporation  to,  707. 

on  promoters'  contracts,  707. 

who  is  also  a  director,  48,  650. 

dividing  with  directors,  etc.,  650. 

frauds  on  corporation  or  stockholders,  651. 

who  becomes  a  director,  liability  for  "  watered  "  stock  received,  48. 
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PROMOTER  —  continued. 

of  company  never  formed,  liability  to  subscribers,  63. 
tbe  frauds  of,  as  to  the  corporation,  651. 
ultra  vires  contracts,  705-707. 
pay  by  corporation  to,  657. 

PROOF.    See  also  Evidence. 
in  foreclosure  suits,  847. 
of  receivership,  870. 
issue  of  stock,  14. 

execution  of  corporate  contracts,  732. 
subscription,  55. 

by  accepting  certificate,  52. 
agent,  68,  note, 
copies,  52,  note, 
payment  of  calls,  53,  note  4 
incorporation,  753. 

stockholdership  by  name  appearing  on  books,  53,  note  4. 
minute-book  as,  714. 

PROPERTY, 

taken  under  power  of  eminent  domain,  see  Eminent  Domain. 
received  in  payment  of  bonds,  764. 
aftef-acquired,  mortgage  to  secure,  787. 

may  be  covered  by  mortgage,  852,  857. 
personal,  mortgage  covered,  852. 
covered  by  railroad  mortgage,  851-861  (ch.  L). 
of  corporations,  mortgage  on,  see  Mortgage. 
of  partnership,  stock  issued  for,  27. 
issue  of  stock  for,  18-24,  428. 
to  be  returned,  744. 
dividends,  535. 

controversies  between  life  tenant  and  remainder-man  as  ta^  see  Life. 
Estates. 
amendment  to  charter  increasing  the  power  to  hold,  500,  note, 
in  payment  of  stock,  see  "  "Watered"  Stock. 

PROPERTY-OWNERS,  abutting  on  street,  right  to  damages  from  sti-eet  rail- 
way, 914. 

PROSPECTUS.    See  also  Fraudulent  (representations) ;  Sales  op  Stock. 
stating  the  purpose  of  bonds,  762. 
misrepresentations  by,  143. 
English  statute  as  to,  143,  note. 

of  corporation,  fraudulently  inducing  the  purchase  of  stock,  852,  353. 
misstating  facts  in  regard  to  the  charter,  502,  note. 

PROVISIONS  of  mortgage,  795,  etc. 

PROXIES.    See  Election  op  Directors. 

are  revocable,  though  given  as  irrevocable,  610,  622. 
cannot  be  given  by  a  director  as  such,  713a. 
by  stockholders,  610. 

PUBLICATION.    See  Notice. 

PUBLIC, 

duty,  of  railroad  to  operate  its  line,  902. 

of  railroads,  gas  companies  and  telegraph  and  telephone  companies, 
ch.  LV. 
exchanges,  rights,  duties  and  liabilities  of,  933. 
highway,  see  Highway. 
policy,  does  not  forbid  creation  of  preferred  stock,  268. 

contracts  as  affected  by,  681. 
sale  of  property  on  dissolution,  662. 

PUBLISHING  CERTIFICATE  OF  INCORPORATION,  effect  of  failure  to  do  so, 
231-2a5. 

128 
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PUNITIVE  DAMAGES  against  a  corporation,  698. 

PURCHASE.    See  also  Bona  Fide  Pdhohaser;  Competency;  Dangers  In- 
cuERED  IN  Purchasing  Stock;  Non-negotiability;  Sales  of  Stock. 
of  coupons,  773. 

stock  for  the  purpose  of  bringing  suit,  736. 
without  the  certificates,  358,  etc. 

rights  of  a  purchaser  of  certificate  of  stock  where  the  corpora- 
tion has  registered  transfer  to  another  without  surrender  of 
certificate,  358. 
liability  of  the  corporation  herein,  359. 
rights  of  purchaser,  860. 
from  administrators,  438. 

by  trustee  at  foreclosure  sale,  provision  for,  807. 
property  by  corporation  from  ofiftcers,  658. 
by  officers  from  corporation,  653. 
bonds  by  the  corporation,  and  reissue,  763. 

PURCHASE-MONEY  I  JEN, 
no,  on  sale  of  bonds,  768. 

PURCHASE-MONEY  MORTGAGE, 
issued  to  insolvent  vendor,  789. 
priority  and  right,  857. 

may  be  created  by  a  deed  of  conveyance,  784. 
need  not  be  expressly  authorized,  784. 
on  rolling  stocfc,  855. 

PURCHASER, 

of  bonds  issued  below  par,  765. 

in  bad  faith,  amount  allowed  thereon  on  foreclosure,  764. 
with  notice,  may  not  enforce  the  par  value,  766. 
restricted  to  certain  purposes,  762. 

issued  for  purposes  other  than  as  specified  in  the  mortgage,  783. 
stolen  bonds,  768. 
negotiable  corporate  bonds,  768. 
stock  may  rely  on  the  statements  of  ofScers  that  stock  is  paid  up,  50. 

from  agent,  851. 
receivers'  certificates,  876,  877. 
"watered"  stock,  50. 
who  is  a  bona  fide,  768. 
on  foreclosure  sale,  850,  890. 
who  may  be,  850. 
appeal  by,  849. 
attacking  mortgage,  788. 
claims  affecting,  850. 
taking  possession,  850. 
not  fulfilling,  850. 

succeeds  to  right  to  collect  toll,  790. 
may  contest  validity  of  prior  mortgage,  890. 
does  not  succeed  to  corporate  existence,  890. 
takes  with  notice  of  certain  claims,  890. 
duty  as  to  completing  and  operating  the  road,  890. 
does  not  take  money  on  hand,  890. 
takes  the  property  free  from  claims,  890. 
exemptions  from  taxation,  890. 

PURCHASING  a  road  or  stock,  amend%i  Tit  to  charter  authorizing,  499,  note, 
'    500,  note.  k  .-.,:■, 

PURPOSES, 

of  bonds  other  than  as  represented,  763. 

other  than  specified  in  mortgage,  783. 

"PUTS"  in  stocks  explained,  445,  note. 
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Q,. 

QUALIFICATION.    See  also  Directors. 
of  directors,  etc.,  633. 
of  officers  of  interstate  railroad,  909. 

shares,  director  acting  without  them  not  liable  as  a  stockholder,  53,  note. 
QUASI-NEGOTI ABILITY  OF  STOCK.  .  See  NON-NEGOTlABltiTT. 
QUASI-PUBLIC  CORPORATION,  a  railroad  as  a,  891. 
QUORUM.    See  also  Corporate  Meetings. 
at  stockholders'  meetings,  607. 
at  directors'  meetings,  713a. 
of  directors  necessary  to  make  a  call,  110. 
QUO  WARRANTO.    See  also  Dissolction;  Election  of  Directors;  Forfeit- 
ure. 
for  issuing  "  watered  "  stock,  37,  47. . 

liability  of  stockholders  where  incorporation  is  irregular,  deficient  or  incom- 
plete, 231-235. 
is  the  remedy  against  illegally-elected  directors,  110,  not& 
against  unincorporated  associations,  504. 

railroad  for  failure  to  operate  its  line,  903. 
to  oust  illegally-elected  directors,  617-619. 

from  illegal  monopoly,  503a. 
to  dissolve  corporation  after  foreclosure,  890. 
right  of  state  to  object  by,  to  ultra  vires  act,  665. 

lies  against  foreign  corporation  doing  business  illegally  in  the  state,  685,  694, 
note. 

R. 

RAILROAD, 

abandonment  of  right  of  way,  905. 

amendments  or  statutes  changing  the  charter,  see  Amendments  TO  Char- 
ters; Eminent  Domain. 
as  a  gwasi-public  corporation,  891. 
cannot  be  sold  under  levy  of  execution,  898. 
go  into  water  transportation,  908. 
guaranty  dividends  of  an  elevator  company,  775,  note, 
improve  rivers,  908. 

issue  bonds  to  aid  improvement,  gas,  water  and  land  companies,  908, 
I  note. 

make  bridge  free  of  toll,  908. 
pay  high  price  for  land  to  remove  opposition,  908. 
prevent  construction  of  a  parallel  line,  908. 
use  funds  for  lobbying,  908. 
ceasing  business,  a  non-user,  634,  note, 
chartered  by  the  United  States,  991. 
commissioners,  power  to  reduce  railroad  rates,  899. 
competing,  power  to  lease,  sell  or  consolidate,  894. 
condemning  the  property  of  another  road,  905. 
consolidation,  absorption,  merger,  amalgamation,  lease  or  sale ;  legality,  893- 

896. 
consolidation  dissolves  existing  corporations,  910, 

liability  for  debts  of  old  companies,  910. 
consolidation,  lease  or  sale  u'    ai  power  given  by  original  charter,  855. 

under  amendment  to  r         jr,  896. 
construction  company,  director  cannot  be  interested  in  profits,  649. 
contract  to  carry  beyond  its  line,  906. 

liability  for  negligence  in  such  case,  906. 
express  limitation  of  such  liability,  906. 
contract  against  its  own  negligence,  907. 
for  the  construction  of,  911. 
with  connecting  steamboats,  906, 
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RAILROAD  —  continued. 

corporations,  various  ultra  vires  acts,  681. 

court  may  order  company  to  operate  the  whole  of,  890. 

crossing  highway  or  another  railroad,  905,  915. 

discriminations  and  rebates,  901. 

donating  funds  to  exhibitions,  908. 

donation  to,  by  municipal  corporation,  901. 

duty  of  purchaser  at  foreclosure  sale  to  operate  and  complete,  890. 

duty  to  operate  the  whole  line,  890^ 

effect  of  invalid  lease  of,  894. 

eminent  domain,  904. 

when  and  what  property  may  be  taken,  904. 
exclusive  privileges,  905. 

to  telegraphs,  930. 
failing  to  complete  or  do  work  as  required  by  charter,  638. 
foreign,  included  in  the  word  "  railroad,"  894. 
forfeiture  for  failure  to  complete  tlie  whole,  903,  918. 
granting  exclusive  privileges  to  hackmen,  908. 
guarantying  bonds  or  dividends,  775. 
has  no  implied  power  to  mortgage,  780. 
power  to  take  gift  of  land,  908. 
having  power  to  consolidate  does  not  thereby  have  power  to  sell,  894. 

to  construct  may  purchase  instead,  894. 
illegally  released  from  mortgage,  816. 
interstate,  are  distinct  corporations  in  each  state,  909. 

is  not  a  turnpike,  900.  ' 

joint  use  of  track,  bridge  or  depot,  897. 
lease  of,  acceptance  by  receiver,  874. 

or  sale  of  part,  894. 
leases,  sales  and  consolidation  of,  without  express  power,  892,  893. 
liability  in  case  of  a  lease,  906. 

of  directors  (criminal)  for  accidents,  907. 
Ijurchasers  of,  843. 
trustee  taking  possession,  823. 
to  indictment,  mandamus  or  forfeiture  for  failure  to  operate  its  line, 
902. 
mandamus  to  compel  operation,  stopping  at  depots,  erection  of  stations,  etc., 

903. 
may  be  receiver,  864.  , 

construct  telegraph  line,  908. 
contract  to  carry  beyond  its  own  line,  90S. 
erect  a  telegraph  line,  930. 

grant  special  facilities  to  an  express  company,  924. 
mortgage  superfluous  land,  781. 
misceljaneous  ultra  vires  and  intra  vires  acts,  908. 
monopolies,  905. 

mortgage  on  after-acquired  property,  787. 
franchise,  790. 
to  secure  future  advances,  contracts,  dividends,  etc.,  787. 
mortgages,  character  of,  833. 
municipal  aid  to,  see  Municipal  (subscriptions), 
must  operate  its  line,  902. 
not  subject  to  attachment  or  execution,  858. 
on  street,  right  of  abutting  property-owners  to  damages,  914. 
owning  all  the  stock  of  another  company,  6, 
"  pools,"  897. 
power  to  establish  steamboat  lines,  906,  908. 

give  purchase-money  mortgage,  784. 
mortgage  a  part,  786. 

mortgage  after  mortgage  has  been  given  and  discharged,  785. 
public  duties  of,  902. 
purchase  by  it  of  its  own  stock,  309-314. 

of  stock  in  another  corporation,  315,  775,  note, 
purchaser  at  foreclosure  sale  not  bound  to  complete,  890. 
purchasing  the  coupons  and  bonds  of  another  company,  775,  note. 
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RAILROAD  —  continued. 

rates,  legislature  may  reduce,  899. 

must  be  reasonable,  901. 

redaction  of,  899. 

by  legislature,  899. 

unreasonable,  mortgage  trustee  may  object,  818. 
receivers  of,  see  Receivers. 
regulation  by  legislature,  900. 
regulations  are  not  by-laws,  700a,  note, 
right  of  purchaser  at  foreclosure  sale  to  operate.  913. 

to  change  route  as  against  stockholder,  908. 

to  run  upon  or  cross  streets,  913,  notes, 
route,  as  a  condition  to  a  subscription,  83. 

gifts  to  influence,  630. 
running  into  two  states,  foreclosure  of,  840. 
statutory  provisions  allowing  lease,  sale  or  consolidation,  894 
subscription  for  stock,  64. 

in  another  company  may  be  enjoined,  908. 
taking  the  bed  of  a  canal  for  its  right  of  way,  933. 
taking  up  tracks,  a  non-oser,  634,  note, 
traffic  contracts,  897. 

two  or  more  may  buy  road  in  common,  894,  note, 
uncompleted,  power  to  lease  or  sell,  894 

RAILS, 

as  affected  by  mortg^e,  853. 

purchase  of,  by  receivers,  873. 

worn  out,  as  affected  by  mortgage,  833. 

RATES, 

of  railroads  most  be  reasonable,  901. 

may  be  reduced  by  legislature,  899. 
reduction  of,  by  receivers,  872. 
unreasonable  reduction  of,  mortgage  trustee  may  object,  816. 

RATIFICATION, 

by  stockholder  of  issue  of  "  watered  "  stock,  39,  40,  49. 
voidable  acts  of  directors,  663. 
selling  part  of  stock,  160. 
ordering  a  sale,  160. 
participating  in  meetings,  160. 
paying  calls,  160.     See  also  Laches. 
majority  of  stock,  when  the  guilty  party  also  votes,  653, 
a  corporation,  of  promoter's  contracts,  707. 
is  a  bar  to  the  defense  of  fraud,  160. 
.  of  unauthorized  mortgage,  782,  809. 

REAL  ESTATE.    See  also  La>t). 
stock  is  not,  13. 

gift  of,  to  railroads,  not  enforceable,  908. 
title  of  receiver  to,  866. 

REASONABLE  rates  to  be  charged  by  common  carriers,  901, 

REBATES  IN  RATES.    See  also  Disceimination. 
granted  by  receiver,  873. 
'     by  a  canal.  93a 
by  railroads.  901. 

RECAPITALIZATION,  883.     See  also  Reobqanizatiok. 
may  be  constitutional,  883. 

RECEIVERS, 

accounts  and  accounting  by,  880. 
allowing  transfers  of  stock,  873. 
and  contractor's  lien,  860. 
answerable  only  to  court  appointing,  880. 
appointed  at  instance  of  debenture  holder,  776. 
to  delay  creditors,  863. 
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RECEIVERS  —  continued. 

appointment  and  matter  of  discussion,  861. 
of  by  judge  in  vacation,  863. 

Supreme  Court  of  the  United  States,  863. 
does  not  dissolve  corporation,  871. 

prevent  corporation  bringing  suit,  871. 
without  notice,  863. 
as  an  agent,  883. 

attachment,  execution  and  garnishee  on  property  held  by,  871. 
attacking  mortgage,  788. 
books  in  hands  of,  open  to  all  parties,  873. 
cannot  enforce  the  stockholder's  statutory  liability,  318. 
certificates,  876,  877. 

issued  below  par,  876,  877,  note. 

in  payment  of  interest,  876. 
on  interstate  railroad,  909,  note, 
comity  in  appointment  of,  865. 
compensation  and  allowances  to,  879. 
control  over  acts  of,  880. 
damages  by,  corporation  not  liable  for,  875. 
discharge  of,  in  vacation  time,  863. 
distribution  by,  881. 

of  funds  on  foreclosure  sale  and  reorganization,  887. 
duties  of,  873. 
execution,  attachment,  etc.,  in  another  state,  867. 

after  regeivership,  866. 
extending  receivership  to  other  property,  865. 
holding  bonds,  discharge  of  mortgage,  815. 
how  far  entitled  to  moneys,  credits,  rents,  profit  and  debts  due  the  company, 

853. 
in  dissolution  as  party  defendant  in  foreclosure  suit,  844,  note, 
in  federal  courts  may  be  sued  without  leave  of  court,  871. 
in  New  York  and  New  Jersey,  863,  note, 
in  sequestration  proceedings,  756,  note, 
judgment  against,  form  of,  878. 
leave  of  court  to  bring  suit  against,  871. 
legality  of  appointment  if  bonds  are  void,  863. 

may  be  questioned,  when,  863,  note, 
levying  upon  property  in  hands  of,  871. 
Jiabili^  for  car  rentals,  873. 

damages  after  foreclosure  sale*  890,  note, 
loans  of  money  to,  876,  877. 
may  collect  subscriptions,  808. 

complain  of  fraud  and  ultra  vires  acts  of  officers,  870. 
contest  validity  of  bonds  and  mortgage,  870. 
must  obey  injunction,  871,  note, 
not  necessarily  required  to  give  bonds,  863,  note, 
not  personally  responsible  for  liabilities,  878. 
of  foreign  corporations,  629,  865,  867. 
on  foreclosure  of  divisional  mortgage,  844,  note, 
payment  of  operating  expenses,  car  rentals,  damages,  etc.,  87^ 
pendente  lite,  863,  note, 
power  as  to  rolling-stock,  873. 
"'        by  order  of  the  court,  878. 
to  aid  reorganization,  873. 
allow  crossings,  872. 
buy  rails,  872. 

rolling-stock,  873,  873. 
complete  road,  873. 
condemn  land,  873. 
continue  insurance  business,  873. 
enjoin  the  corporation,  873. 
grant  rebates,  873. 
lease  the  road.  873. 
loan  money,  873. 
make  traffic  contracts,  873. 
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RECEIVERS  —  continued. 

power  to  pay  interest  on  mortgages,  873. 
reduce  rates,  873. 
release  claims,  873. 
sell  personal  propertj',  872. 

rolling-stock,  873. 
subscribe  for  stock,  872. 
sue  in  other  states,  869. 
take  leases,  873. 
■without  order  of  court,  873. 
procedure  in  making  appointment,  863. 
purchasing  on  credit,  876,  877. 
i-emedies  against,  for  damages,  875. 
removal  of,  at  instance  of  prior  mortgagee,  865. 
where  they  cannot  agree,  864,  note, 
rent  paid  by,  on  leased  lines,  874. 
resignation  and  discharge  of,  882. 
responsible  for  personal  misconduct  or  neglect,  878, 
right  to  bring  suits  in  his  own  name,  870. 

sue  for  libel  on  corporation,  870. 
royalties,  etc.,  paid  by,  874. 
second  receiver  appointed  when,  865. 
selection  of  counsel  by,  864. 
set-off  as  against,  870. 

should  obtain  leave  of  court  before  suing,  868. 
stockholder  or  director  as,  11. 
"strikes"  against,  871. 
suits  against,  871. 

in  another  state,  871. 
pending  at  time  of  appointment,  871. 
to  obtain  possession  of  property,  etc.,  870. 
take  possession  of  what  personal  property,  853. 
time  for  presenting  claims  against,  883. 
title  to  personal  property,  866. 

real  estate  and  patent  rights,  866. 
title  of,  dates  from  order  of  receivership,  866. 
upon  conflict  of  state  and  federal  courts,  839. 
default  in  order  to  pay  off  bonds,  838. 
occurrence  of  a  strike,  863. 
validity  of,  if  papers  not  properly  served,  863.   , 

of  appointment  of,  may  be  questioned  when,  863. 
vesting  of  title,  866. 

when  appointed  in  a  foreclosure  suit,  863. 
in  behalf  of  general  creditors,  863. 

judgment  creditors,  863. 
the  corporation,  863. 
the  state,  863. 
the  stockholders,  863. 
when  ordered  to  pay  labor  and  supply  claims,  861. 

there  is  a  conflict  between  state  and  federal  courts,  827. 
where  there  are  internal  dissensions,  684. 

directors  have  been  guilty  of  fraud,  ultra  vires  acts  or  negligence,  746. 
who  will  be  made  receiver,  864. 

RECEIVERSHIP,  proof  of,  870. 

RECEIVING  TELLER,  powers  of,  730. 

RECONSIDERATION  of  a  vote  to  increase' stock,  385. 

RECORDING, 

conditional  sale  of  rolling-stock,  855. 
of  mortgage,  811. 

as  a  chattel  mortgage,  852. 

in  order  to  cover  rolling-stock,  854. 
bondholder  may  compel,  815. 
may  be  equitable  mortgage  without,  794. 
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RECORDS  of  corporation, 
as  evidence,  714. 
.    proof  of,  714. 

RECOVERY, 

of  money  advanced  when  the  enterprise  fails,  63. 

paid  by  su  bscriber  for  overissued  stock,  298, 
on  subscription,  63. 

REDEMPTION.    See  also  Forfeiture. 
effect  upon  receivership,  882. 
from  foreclosure,  state  statutes,  841. 

foreclosure  sale,  850. 

mortgage,  797. 
time  for,  in  foreclosure,  849. 

REDUCTION, 

of  capital  stock,  see  Increase  and  Reduction  of  Capital  Stock. 
amendment  to  charter  authorizing,  499,  note,  501,  note, 
as  affecting  preferred  stockholders,  278. 
railroad  rates,  see  also  Discriminations. 
by  legislature,  899. 
to  special  persons,  901. 
rates,  bondholders  suing  to  prevent,  830. 
by  receivers,  872. 
of  gas  companies,  927. 
trustees  suing  to  .prevent,  816. 
unreasonable,  mortgage  trustee  may  object,  816. 
REFUSAL, 

of  corporation  to  allow  transfer  of  stock,  remedies,  389-392. 

to  issue  certificate,  liability  of  corporation  herein,  61. 

REGISTERED  BOND,  definition  of,  15. 

REGISTRY  of  transfers  of  stock  on  corporate  book.    See  also  Method  ;  Rules 
for  Corporations. 

an  important  part  of  a  transfer,  381. 

as  a  protection  against  attachments  and  executions  issued  against  the  trans- 
ferrer, 486-490. 

charter  provision  requiring.  379. 

duty  of  the  corporation,  410. 

formalities  of,  382. 

may  be  waived  by  the  corporation,  383. 

irregular  or  incomplete,  258. 

may  be  applied  for  by  the  transferrer  or  the  transferee,  384. 
made  without  surrender  of  old  certificate,  374. 

method,  442. 

of  forged  transfers  of  stock,  363-367. 

rules  regulating,  393-410. 

sometimes  essential  in  order  to  cut  off  future  attachments  and  levy  of  exe- 
cution on  the  stock,  465,  486-490. 

without  a  surrender  of  the  old  certificate,  358-360. 

REGULAR, 

directors'  meeting,  713a. 
stockholders'  meeting,  598. 

REGULARITY  of  incorporation,  see  Incorporation, 

REGULATION, 

of  commerce,  see  also  Interstate  Commerce. 
railroads  by  legislature,  9U0. 
rates,  see  Constitutionality. 

RE-INCORPORATION  iiabilities,  642. 

RE-ISSUE, 

of  bonds  purchased  by  the  corporation,  768. 
of  stock,  see  Sales  of  Stock. 
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EELEASE.    See  also  Defenses. 

as  a  defense  to  a  stockholder's  statutory  liability,  325. 
by  receivers,  873. 

from  subscription  by  amendment  to  charter,  503. 
of  mortgage  by  trustee,  816. 

RELIGIOUS  corporations  may  purchase  stock,  317, 

REMAINDERS  IN  STOCK.    See  Life  Estates. 

REMEDIES.     See. also   Action;   Corporation;   Directors:   Stockholders; 
Suits. 
for  breach  of  contract  to  sell  stock,  335. 

damages  by  road  operated  by  receiver,  875. 
of  foreclosure,  not  limited  by  power  of  sale,  803. 

mortgagee,  835. 
upon  default  in  mortgage,  suit  to  foreclose,  800. 
REMOVAL, 

of  directors,  624,  711. 

receivers,  accounting  upon,  880. 

at  instance  of  prior  mortgagee,  865. 
vphere  they  cannot  agree,  864,  note, 
trustee  of  mortgage,  808,  819. 
RENT, 

as  affecting  purchaser  at  foreclosure  sale,  890,  note, 
guarantied  by  another  company,  775,  note. 
of  company,  how  far  subject  to  mortgage,  853. 
of  railroad  where  lease  is  invalid,  894. 

RENTALS, 

of  cars,  payment  of,  by  receiver,  875. 
rolling-stock,  855. 
by  receiver,  873. 
preference  of,  in  mortgage  foreclosures,  873,  874, 
REORGANIZATION. 

allowing  bondholders  to  turn  in  bonds  in  partial  payment  of  purchase-pf ice, 

887. 
and  exchange  of  securities,  762. 
applications  by  bondholders  to  participate,  888. 
by  disposing  of  assets  without  foreclosure,  884. 

scaling  down  securities  without  foreclosure,  883. 
definition  of,  883. 
delay  of  bondholder  in  coming  into,  889. 

in  objecting  to,  886,  888,  note, 
duty  of  the  trustee  to  purchase  property  at  the  sale,  885. 
frauds,  by  preferred  stockholders  who  control  the  company,  upon  the  com- 
mon stockholders,  270. 
fraudulent,  delay  in  objecting,  888,  note, 
in  England  and  Canada,  889. 
liability  for  debts  of  old  company,  643. 

of  purchasers  of  a  railroad,  343. 
limiting  time  within  which  bondholders  may  participate  in,  888. 
modifications  of  reorganization  agreement,  888. 
participation  of  receiver  in,  873. 
purchase  by  bondholders,  comity  of,  886. 

of  corporate  property  by  a  majority  of  the  stockholders,  663. 
may  be  set  aside  for  fraud,  663. 
purposes  and  legality,  933-933  (ch.  LV). 
right  of  bondholders  to  participate  in  purchase,  885. 
.    creditor  who  is  also  a  stockholder,  11. 
trustee  to  purchase,  885. 
status  of  purchaser  at  foreclosure  sale,  890. 

does  not  succeed  to  corporate  existence,  890. 

exemptions  from  taxation,  890. 
duty  as  to  completing  and  operating  road,  890. 
takes  the  property  free  from  claims,  890. 

with  notice  of  certain  claims,  890. 
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EEORGANIZATION  —  continued. 

trustee  favoring  part  of  bondholders,  886. 

trustee's  temporary  certificates  in,  888. 

under  statutes,  889. 

validity  of,  where  stockholders  participate,  886,  note. 

various  methods  of,  922-933  (ch.  LV). 

(a)  the  usual  method  by  foreclosure  of  a  mortgage,  883. 

(6)  by  foreclosure  under  an  arrangement  prescribed  by  statute,  889. 

(c)  by  au  assignment  of  assets  to  a  new  corporation,  668,  etc. 

REPAIR, 

failure  to  make,  a  misuser,  633,  note, 
indictment  for,  698. 
of  rolling-stock  by  receiver,  873. 

REPEAL, 

of  charter,  689.    See  also  Chaeter. 

constitutionality,  see  Amendments  to  Charters. 
exemption  from  taxation,  5726. 

REPLEDGE  of  stock  by  broker  holding  it  on  margin  may  be  legal,  457,  note. 

REPLEVIN  in  actions  relative  to  stock,  577.    See  also  Action  at  Law. 

REPORTS.    See  also  Fraudulent  Representations  ;  Sales  of  Stock. 
misrepresentations  by,  144. 
of  corporation  fraudulently  inducing  the  purchase  of  stock,  853,  853. 

REPRESENTATIONS.    See  also  Fraudulent  Representations. 
as  to  the  purposes  of  bonds,  762. 

by  corporation  that  it  has  performed  certain  acts  as  to  contracts,  735. 
fraudulent,  of  agents,  corporation  chargeable  with,  189. 
of  agents  in  obtaining  subscriptions,  135-165. 

REQUEST, 

by  bondholders  to  trustee  to  foreclose,  provision  as  to,  803,  note, 
to  corporation  to  sue,  740. 

trustee  to  foreclose  mortgage,  826. 

REQUIREMENTS  that  contracts  shall  be  executed  in  a  certain  manner,  725. 

RESALE  on  foreclosure,  850. 

RESCISSION  of  subscription  for  fraud,  153.    See  also  Defenses. 

RESERVATION.    See  Amendments  to  Charters. 

RESERVED, 

power  of  state  to  repeal  charters,  639. 

right  of  the  legislature  to  amend  a  charter ;  its  limits,  497,  501. 

RESIDENCE  of  a  corporation  is  in  the  state  creating  it,  757. 

"RESIDENT,"  corporation  may  be  a,  700. 

RESIGNATION, 
from  office,  634. 
of  directors,  reducing  the  number  below  a  quorum,  713ffl,  note. 

officer,  releases  obligation  to  obtain  qualihcation  stock,  53,  note. 

officers,  sale  of  stock  with  an  agreement  as  to,  333. 

receivers,  883. 

trustee  of  mortgage,  806,  819. 

RESOLUTION.    See  also  Contract. 

authorizing  mortgage  should  include  the  mortgage,  809. 

RESPONSIBILITY,  personal,  of  receiver,  878. 

RESTRAINT  of  trade.   See  Election  of  Directors ;  Sales  of  Stock ;  "Trusts," 

RESTRICTIONS, 

on  purposes  of  issue  of  bonds,  702. 
sale  of  stock,  832. 

duty  of  corporation,  408. 
voting,  631,  633. 
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RETURN  of  consideration,  744. 

REVENUES  of  company,  how  far  covered  iry  mortgage,  853. 

REVOCATION, 

of  gift  of  stock,  308. 
legacy  of  stock,  306. 
vote  on  municipal  aid,  95,  note. 

RHODE  ISLAND, 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
statutes  affecting  corporations,  969. 

RIGHT,  ' 

of  way  abandoned,  how  far  covered  by  mortgage,  856. 

abandonment  of,  by  railroad,  905. 

disposition  on  dissolution,  641,     See  also  Eminent  Domain. 

in  payment  of  subscriptions,  20. 

of  railroad,  cannot  be  sold  under  execution,  898. 

receiver  of,  883. 
to  sell  stock,  restrictions,  332. 

RISKS  INCURRED   IN  PURCHASING  A  CERTIFICATE  OF  STOCK.    See 
Dangers  Incurred,  etc. 

RIVAL  COMPANIES.    See  also  Suits. 
suit  in  the  interest  of,  736. 

ROAD.     See  Hi&hvtat. 

ROAD-MASTER,  powers  of,  720,  notes. 

ROLLING-STOCK, 

acquired  after  a  corporate  mortgage  is  given,  854. 

car  trust,  lease  and  conditional  sale  or  purchase-money  chattel  mortgage,  855. 

companies,  liability  of,  933. 

generally  held  to  be  personalty,  854. 

in  England  not  subject  to  execution,  898,  note. 

liability  of  receiver  for  car  rentals,  873. 

purchase  of,  by  receivers,  873,  873. 

sale  of,  by  receivers,  872. 

seizure  and  sale  of,  for  taxes,  572c,  note. 

subject  to  mortgage,  when,  854. 

passing  into  another  state,  854. 
when  subject  to  attachment  and  execution,  854. 
worn-out,  as  affected  by  mortgage,  853. 

ROUTE, 

change  of,  effect  on  mortgage,  857. 

by  railroad,  stockholders'  rights,  908. 
gifts  to  influence,  650. 

of  railroad,  as  a  condition  to  a  subscription,  83. 
parol  agreement  as  to  route  no  defense  to  a  subscription,  138. 

ROYALTIES,  payment  of  by  receiver,  874,  note. 

RULES  FOR  CORPORATIONS, 

in  regard  to  refusing  or  allowing  registries  of  transfers  of  stock,  373-393  (cli. 

xxri). 

right  to  refuse  registry  until  the  transferrer  pays  the  unpaid  subscription 
price,  394. 

whether  the  corporation  may  refuse  to  register  a  transfer  to  an  irresponsible 
transferee,  395. 

corporation  may  refuse  to  register  as  transferees  persons  who  are  incompe- 
tent to  contract,  398. 

trustees,  executors,  guardians,  agents  and  pledgees,  397. 

sales  of  stock  by  executors  or  administrators,  398. 

sales  by  trustees,  399. 

sales  by  guardians,  400. 

forgery  of  transfer,  401. 

corporation  must  require  a  surrender  of  the  outstanding  certificate,  403, 
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RULES  FOR  CORPORATIONS  — coMitmued 
alleged  loss  of  the  old  certificate,  403. 
'  attachment  or  execution.  404. 
decree  of  a  court  that  certificates  be  issued,  405, 
theft  of  certificates  indorsed  in  blank,  406. 
Interpleader  by  the  corporation,  407. 

restrictions  by  corporation  on  stockholder's  right  to  sell  Or  transfer,  408. 
lien  of  the  corporation,  409. 
formalities  of  registry  which  the  corporation  may  insist  upon,  410. 

RUNNING  ARRANGEMENTS.    See  Traffic. 


SALARIES, 

sale  of  stock  with  an  agreement  as  to,  333.     See  also  FRAUt). 
to  directors,  etc.,  657. 

SALE, 

by  corporation  to  new  corporation,  and  liability  of  latter,  643.    , 

corporation  to  another  corporation  in  which  directors  hold  stock,  663, 
mortgagor,  rights  of  mortgagee,  860. 
conditional,  of  rolling-stock,  855. 

as  affected  by  receivership,  873. 
foreclosure,  price  at,  849. 

of  all  the  corporate  property,  except  by  unanimous  consentj  is  ultra  vires, 
667. 
assets  of  corporation  for  purpose  of  reorganization,  884. 
bonds  by  corporation  to  directors,  763. 
forged  or  stolen,  763. 
in  violation  of  injunction,  768. 
corporate  property  as  affecting  preferred  stockholders,  269. 

to  a  company  owned  by  the  majority,  663. 
guarantied  bonds  by  a  corporation,  775. 
mortgaged  property  under  power  of  sale,  834. 
old  material,  mortgage  and,  798. 

property  by  corporation  to  officers,  653.  ' 

in  exchange  for  stock  and  bonds,  668. 
by  ofiScers  to  corporation,  653. 
on  dissolution  at  public  sale,  663. 
railroad  is  legal,  when,  892.  etc.     See  also  Ultra  Vires, 
to  which  muiticipal  aid  has  been  voted,  103. 
under  express  power  in  charter,  895. 
under  amendment  to  charter,  896. 
without  express  power,  893. 
road,  amendment  to  charter  authorizing,  500,  note, 
telegraph  line,  930. 
on  foreclosure,  850.    See  Foreclosure. 
irregular,  848. 
who  may  purchase,  850. 
or  lease  of  competing  railroads,  894. 
part  of  railroad,  894. 
railroads  without  authoritv  of  charter  or  statute,  is  ultra  vires, 

893. 
uncompleted  railroad,  894. 
power  of  railroad  for,  not  given  by  power  of  consolidation,  894. 
power  of,  to  trustee  of  mortgage,  803. 

where  property  is  in  two  states,  840. 
to  corporation  stock,  see  Notice. 

SALES  OF  STOCK.    See  also  Competency  ;  Corporation  ;  Dangers  Incurred, 
ETC. ;  Forgery  ;  Formation  and  Performance  ;  Fraudulent  ;  Gambling 
Sales;   Method;   Non-negotiability;  Purchase;  Rules  for  Corpora- 
tions ;  Stolen  (or  lost  certificate), 
for  property,  33. 
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SALES  OF  STOCK  — conimwed. 

competency  of  a  corporation  to  buy  shares  of  its  own  stock,  309,  310. 
transfers  to  the  corporation  by  one  of  the  original  subscribers,  310. 
the  rule  in  the  United  States  herein,  Sll. 
the  English  rule,  310. 
statutory  provisions,  313. 

the  stock  is  not  merged  by  such  a  purchase,  314. 
competency  of  a  corporation  to  buy  the  stock  of  another  company,  815. 

charter  provisions  and  statutory  prohibitions,  315. 
competency  of  a  bank  to  purcliase  stock,  316.  i 

legality  of  pledges  of  stock  to  banks,  316. 

herein  of  the  right  of  national  banks  to  take  pledges  of  stock,  316, 
note, 
legality  of  purchase  of  stock : 

by  insurance,  manufacturing  and  other  companies,  817, 
Infants,  318. 
married  women,  319. 

persons  non  compos  mentis,  assignees  in  bankruptcy,  partners,  direct- 
ors, etc.,  320. 
'    executory  contract  of  sale  of  stock,  334. 
by  agents,  321,  439. 
by  agent  in  breach  of  trust,  851. 
contracts  restricting,  332. 
parties  usually  concerned  in,  445. 
usually  made  through  stock  exchanges,  445. 
legality  of  purchases  and  transfers  by  agents,  331. 
by  guardians,  executors  and  trustees,  333. 

sales  or  pledges  herein  in  breach  of  trust,  333. 
liability  of  the  trustee  herein,  334. 
transferee  of  a  trustee,  when  not  protected,  325. 
howfar  protected,  386. 

rights  and  liabilities  of  the  corporation  allowing  such  transfer,  337. 
legality  of  sales  of  stock  by  a  guardian,  328. 

by  an  executor  or  administrator,  339,  398,  433. 

duty  and  liability  of  the  corporation  herein,  380. 
shares  of  stock  are  transferable,  331. 
restrictions  herein,  333. 

how  far  the  sale  of  stock  may  be  hampered  or  restricted,  833. 
contract  of  sale  may  be  valid  without  delivery,  or  time  specified  for  deliv- 
ery, 334. 
performance  of  contract  or  offer  to  perform  by  vendor,  334. 
the  action  for  damages  for  breach  of  the  contract,  335,  336,  586. 
specific  performance  of  the  contract,  when  enforceable,  337,  338. 
statute  of  frauds,  seventeenth  section,  as  affects  this  contract,  339. 

other  sections  thereof  applicable  herein,  340. 
gambling  or  wager  sales  of  stock  defined,  341. 
statutes  prohibiting  such  sales,  343. 
also  certain  stock  contracts,  343. 
test  of  legality  of  such  contracts,  843. 
the  intent  to  deliver,  343. 

when  a  question  for  the  jury  and  when  not,  344. 
as  between  principal  and  broker,  845. 
the  English  rule,  345. 
a  contrary  rule  in  the  United  States,  346. 
as  affecting  notes,  bonds  or  mortgages  growing  out  thereof,  347,  348. 
fraud,  as  affecting,  349-357. 

what  has  been  held  to  constitute,  350, 

fraudulent  sale  by  agent,  etc.,  in  breach  of  trust,  351. 

by  corporate  reports  or  prospectus,  353. 

the  English  rule  as  to  false  reports  or  untrue  statements  in  a  pro- 
spectus, 353. 
remedies  herein,  354. 

(a)  action  for  deceit,  355. 
{b)  bill  in  equity,  356. 
may  amount  to  a  conspiracy,  857, 
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SALES  OF  STOCK  — continued. 

purchase  of  certificate  and  subsequent  registry  by  the  corporation  to  another 
transferee,  358. 
liability  of  the  corporation  herein,  359. 
rights  of  a  purchaser  of  stoclv  without  certificate,  360. 
legal  proceedings  affecting  sale  of  outstanding  certificate,  361. 
lis  pendens  as  affecting  purchase  of  stock,  362. 
forgery  as  affecting,  363. 

rights  and  liabilities  of  transferees  of  forged  certificates,  364. 

liability  of  corporation  to  real  owner  for  allowing  forged  transfer,  365, 

366. 
rights  of  transferee  who  buys  after  the  registry  has  been  obtained,  367. 
stolen  or  lost  certificates  indorsed  in  blank,  as  affecting,  368,  369. 
when  the  thief  has  obtained  registry,  369. 
real  owner  may  have  new  certificate,  370. 
confiscation  of  stock,  rights  herein  of  the  parties,  371. 
formalities  of  transferring  certificate  and  registry,  373-393  (ch.  XXII). 
two  steps  usual  in  perfecting  transfer,  373. 

omission  of  either  or  both  of  such  steps,  374, 
analogy  to  registry  of  deed  of  r^al  estate,  373. 
method  of  transferring  the  certificate,  375. 

usual  forms  of  assignment,  and  powers  of  attorney,  375, 

questions  arising  herein,  376.  > 

a  seal  not  necessary,  377. 

in  England  the  transfer  of  railway  stock  must  be  under  seal,  377. 

transferrer  estopped  by  assignment  of  the  certificate  from  claiming  title 

to  the  stock,  378. 
effect  of  charter  provisions  requiring  registry,  379. 
assignment  of  the  certificate  indorsed  in  blank,  380. 
method  of  registering  a  transfer,  381-384. 

registry  an  essential  part  of  a  transfer,  381. 
formalities  of,  383. 

may  be  waived  by  the  corporation,  383. 
either  transferrer  or  transferee  may  apply  for  registry,  384. 
corporation  may  require  a  transferee  to  be  identified,  385. 
and  the  genuineness  of  the  indorsement  to  be  jjroved,  385. 
motive  of  transferrer  or  transferee  no  ground  for  refusal  to  register,  386. 
corporation  may  interplead  between  two  claimants  to  stock,  387. 

must  obey  order  of  court  as  to  registry  and  issue  of  new  certificates,  388. 
remedies  of  transferee  against  the  corporation  for  refusal  to  record  the  trans- 
fer, 389. 
by  mandamus,  390. 

suit  in  equity,  391.  v 

action  for  damages,  393. 
of  overissued  stock,  liability  of  the  vendor,  396. 
to  be  delivered  at  a  future  time,  334. 

as  affected  by  the  corporate  lien  for  stockholders'  debt,  532. 
agreement  of  several  holders  to  act  together,  503a. 
agreement  not  to  sell,  503t(,  note, 
by  pledgee  on  non-payment  of  the  debt  secured,  476. 
who  is  entitled  to  the  dividends,  539. 
for  property,  83.  , 

of  certificates  of  stock  by  delivery  without  a  transfer  being  signed,  465. 

SAVINGS  BANK.     See  Bank. 

SCIENTER, 

in  actions  for  deceit,  157,  note, 
pleading  of,  157,  note. 

SCIRE  FACIAS.    See  Dissolution, 

SCRIP, 

definition,  15. 

dividends,  535.    See  also  Dividends. 
in  payment  of  coupons,  773. 
temporary,  on  reorganization,  888, 
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[T?ie  references  are  to  the  sectiotu.'] 
SCROLL  as  a  seal,  732. 
SEAL, 

impression  of,  723. 

on  corporate  note,  761. 

any  device  may  serve  as  a,  732. 

is  not  necessary  to  a  transfer  of  stock,  377.     See  also  Sales  of  Stock. 

attaclied  to  corporate  bonds,  763. 

does  not  destroy  their  negotiability,  768. 
of  corporation  attached  to  mortgage,  810. 

need  not  bo  used  in  appointing  agents,  731. 
upon  receivership,  866. 

■when  it  must  be  attached  to  corporate  contracts.  731. 
omis'sion  of,  may  make  mortgage  equitable  only,  810. 
on  certificate  of  stock,  14,  note. 

SECOND  MORTGAGE  by  agreement  given  priority,  793. 
SECOND  MORTGAGEE  in  first  mortgagee's  foreclosure,  844. 

SECRET  AGREEMENT.    See  also  Defenses  ;  Fraud. 

advantages  to  a  few  subscribers,  191. 

agreement  to  take  back  stock,  834. 
SECRETARY, 

liabijity  of,  on  irregularly-executed  corporate  contracts,  724. 

attaching  seal  to  corporate  contracts,  722. 

has  no  implied  power  to  contract  for  the  corporation,  717. 

various  acts  which  he  cannot  do,  717. 

express  authority,  acquiescence  or  ratification  may  validate  his  acta,  717. 

salary  of,  657. 

admissions  and  declarations  of,  726. 

notice  to,  727. 
SECRET  GIFT  to  agent  of  corporation,  650. 
SECURITIES.  '  See  Bonds;  Debentures,  Mortgage;  Notes;  Stock. 

SEQUESTRATION. 

for  contempt  of  court,  756. 
proceedings  to  reach  railroad,  858. 

to  reach  rolling-stock,  854. 

SERVANTS,  liability  of  stockholders  to,  215.     Sse  also  Agent. 
SERVICE, 

of  notice  of  calls,  119. 

of  process  in  suits  against  foreign  corporations,  758. 

in  suits  against  a  douiestic  corporation,  758,  notes. 

how  obtained  upon  a  corporation,  753. 

of  notice  of  stockholders'  meeting,  596, 

of  directors'  meeting,  713a. 
SET-OFF.    See  also  Defenses. 

by  officer  who  is  sued  for  a  breach  of  trust,  749, 

as  a  defense  to  subscriptions,  193,  194. 

to  a  stockholder's  statutory  liability,  335. 

as  against  receiver,  870. 

SHAREHOLDER,  definition,  10.    See  also  Stockholders. 
SHARES  OF  STOCK.    See  also  Attachment;  Competency;  Increase  and  Re- 
duction OF  Capital  Stock;  Overissued  Stock;  Sales  of  Stock;  Sub- 
scription. 

definition,  13. 

are  personalty,  not  realty,  12. 

identity  not  always  material,  469. 

forfeited  for  non-payment,  see  Forfeiture. 

are  transferable,  331. 

restrictions  on  sales,  333. 

given  to  directors,  etc.,  650. 

remedies  for  breach  of  contract  to  sell,  335. 

though  owned  by  one  party,  does  not  affect  corporation,  6. 

when  covered  by  corporate  mortgage,  853. 
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SHERIFFS  SALE  OF  STOCK,  430. 

"SHORT"  sale  of  stocks  explained,  445,  note. 

SHORTENING  OF  ROAD,   amendment  to  charter  authorizing,  499,  note,  500, 
note. 

SIGNATURE  OF  CORPORATION, 
to  a  contract,  722. 
to  a  mortgage,  810. 

SILENCE  not  a  waiver,  88. 

SINKING  FUND,  provision  for,  in  mortgage,  807. 

SITUS, 

of  stock  as  regards  attachment,  485. 
for  taxation,  566. 

"SIX  MONTHS'  RULE"  giving  labor  and  supply  claims  priority  over  mort- 
gage, 861. 
not  applicable  to  manufacturing  or  steamship  or  hotel  companies,  861.  , 

SLANDER,  stockholder  not  liable  for,  by  bringing  suit  to  remedy  frauds,  etc., 
645. 

SLAUGHTER-HOUSE  CASES,  989. 

SLEEPING-CAR  COMPANY,  rights,  duties  and  liabilities  of,  933. 

SOLE  SHAREHOLDER,    See  Stockholders 

SOUTH  CAROLINA. 

rule  as  regards  transfer  of  stock  without  registry,  487. 

statutes  affecting  corporations,  970. 
SOUTH  DAKOTA,  statutes  affecting  corporations,  971. , 

SPECIAL, 

act  of  incorporation,  3,  note. 

agreements,  see  Fraudulent  Representations 

charter,  first  meeting  under,  590. 

general  statutes  as  a  part  of,  2,  note. 

directors'  meeting,  713tt.    See  also  Corporate  Meetings, 

incorporating  act,  when  legal,  2,  note. 

stock,  see  also  Preferred  Stock. 
definition,  18. 
in  Massachusetts,  defined,  13,  276. 

stockholders'  meeting,  593. 
SPECIE  PAYMENTS,  suspending,  a  misuser,  633,  notes. 
SPECIFICATIONS  of  railroad  contracts,  911. 
SPECIFIC  LEGACY  OF  STOCK.    See  Legacies  of  Stock. 
SPECIFIC  PERFORMANCE, 

contractor  may  have,  where  corporation  prevents  completion  of  contract,  84. 

of  contract  to  sell  stock,  338,  note,  337,  338. 
SPEED  OF  RAILROADS,  legislature  may  regulate,  900. 
SPURIOUS  STOCK,  426.    See  also  Overissued  Stock. 

liability  of  broker,  451. 

definition,  13. 

STAGE  lines  cannot  be  run  by  plank-road  company,  92& 
STATE.     See  also  DISSOLUTION,  ETC. 

cannot  enjoin  an  ultra  vires  act,  665. 

forfeiting  charter,  effect  upon  mortgage,  792, 

guarantying  bonds  of  corporations,  775. 
mortgage  bonds,  794. 

holding  mortgage  on  railroad,  status  of,  793. 

may  delegate  power  of  eminent  domain  to  a  corporation,  904 

objecting  to  issue  of  bonds  below  par,  767. 
' '  watered  "  stock,  37. 

police  power  in  regulation  of  railroads,  900. 
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[The  references  are  to  the  aectwnsA 
STATE— continued. 

receivers  in  behalf  of,  863. 
statutes  relative  to  foreclosure,  841. 
taking  railroad  bonds,  794. 
visitorial  power,  635,  note. 

STATE  COURTS, 

conflict  of  federal  courts  in  foreclosure,  839. 

foreclosure  of  mortgage  in  federal  <jourt,  and  lien  in,  859. 

STATED  MEETINGS,  598. 

STATES,  railroad  running  into  two,  foreclosure  of,  840. 

STATION,  condemning  land  for,  904. 

STATION  AGENT,  powers  of,  720,  notes. 

STATION  HOUSES,  legislature  may  regulate,  903. 

STATUTE  OF  FRAUDS, 

stock  not  "goods,  wares  or  merchandise"  within,  13. 

application  of  the  seventeenth  section  to  the  contract  of  sale  of  stock,  339. 

other  sections  applicable  to  such  contract,  340,  439. 
minute-book  of  corporation  satisfies,  714,  notes. 

STATUTE  OF  LIMITATIONS.    See  also  Limitations. 
as  affecting  subscription,  195.  ^ 

fraudulent  foreclosure,  848. 
on  a  contract  to  sell  stock,  336,  notes,  338,  475. 
as  a  defense  to  a  stockholder's  statutory  liability,  335. 

foreclosure, '846. 
applicable  to  coupons,  773, 
upon  bonds,  771, 

STATUTES, 

against  stock  dividends,  51. 

authorizing  coiisolidation,  lease  or  sale  of  railroads,  894. 

mortgages  by  corporations,  construction  of,  783. 
creating  mortgage,  794. 
forbidding  issuance  of  a  note,  761. 

limiting  the  amount  of  money  a  corporation  may  borrow,  760. 
reducing  rates  unreasonably,  mortgage  trustee  may  object,  816., 
regulating' insurance  companies,  938. 
relative  to  foreclosure,  841. 

municipal  subscriptions,  see  Municipal  (subscriptions), 
corporation,  may  be  a  waiver  of  right  to  forfeiture,  636. 
prohibiting  a  corporation  from  borrowing,  760. 
acts,  laches  no  bar  to  objecting,  729. 
corporations  from  loaning  money,  690. 
against  "  watered  "  stock,  47. 
making  fictitious  stock  void,  47. 

repealing  or  amending  charters,  see  Amendments  to  Charters. 
formalities  relative  to  municipal  subscriptions  must  be  complied  with,  94. 

STATUTORY, 

liability  on  stock,  420.    See  also  Liability. 

as  affected  by  transfers,  see  Transfer  op  Stock. 
provision  against  issue  of  fictitious  bonds  or  stock,  764. 
issuing  bonds  below  par,  763. 
STAY, 

of  sale  on  foreclosure,  850. 
waiver  of,  in  mortgage,  797. 

STEAM,  right  of  street  railway  to  use,  915. 

STEAMBOAT  COMPANY, 

cannot  traffic  in  grain,  681.  note, 
contracts  with  connecting  railroads,  897. 
139 
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STEAMBOAT  COMPANY  —  continued. 
guaranty  to,  by  a  railroad,  775. 
purchasing  stock  in  another  company,  317. 
municipal  corporation  cannot  subscribe  for  stock  of,  91. 
power  to  pay  for  discontinuing  another  line,  897,  note, 
property  taken  under  eminent  domain,  905,  note, 
rights,  duties  and  liabilities  of,  933. 
subscription  for  stock,  64. 

STEAMBOAT  LINES,  power  of  railroad  to  establish,  906,  908. 

STOCK.    See  also  Attachment  ;  Contract  ;  Gambling  Sales  oe  Stoce:  ;  Gifts  ; 
Increase  and  Reduction  op  Capital  Stock  ;  Legacies  ;  Mortgage  ;  Non- 
negotiability  ;  Overissued  Stock;  Pledge;  Rules  for  Corporations; 
Sales  of  Stock;  Transfer  op  Stock;  "Trusts." 
effect  of  purchase  by  a  corporation  of  its  own  stock,  282. 
liability  on,  where  there  has  been  a  transfer,  see  Transfer  op  Stock. 
purchased  by  the  corporation  may  be  sold  at  less  than  par,  29. 
change  in  the  par  value,  281,  290. 
lien  on,  see  LlEN. 

preferred  or  guarantied,  see  Preferred  (stock), 
unsubscribed  for,  need  not  be  offered  to  {he  old  stockholders,  288. 
may  be  issued  in  payment  of  bonds,  283,  note, 
pledged  by  the  corporation  itself,  26. 
dividend,  legality,  16,  25,  51,  536. 
dividend  as  a  method  of  issuing  new  stock,  287. 
dividends,  273.    See  Life  Estates. 
definition,  9,  12. 
restrictions  on  sale,  332. 
fraud  as  affecting  a  sale,  see  Fraud. 

issue  of  certificate  may  be  demanded  by  municipality,  100. 
guaranty  of  dividends  on,  by  one  corporation  for  another,  775. 
who  may  buy  and  sell,  see  Competency. 
as  property,  12. 

forfeited  for  non-payment  of  subscriptions,  see  Forfeiture. 
'    purchase  of,  without  the  certificates,  435. 
amendments  to  charter  in  reference  to,  499,  note,  500,  note, 
transfers  before  incorporation,  62.  ' 

subscription  therefor,  see  Subscription. 
certificate  may  be  obtained  from  the  corporation,  61. 
is  transferable,  331. 
location  as  regards  attachment,  485. 
received  by  corporation  on  sale  of  its  property,  668. 
classes  of,  13. 

and  bonds,  issue  of  fictitious,  764. 
as  a  bonus  with  bonds,  42,  763. 

condemnation  of.  under  power  of  eminent  domain,  896. 
definition  of,  in  England,  13. 
executory  contract  of  sale,  334. 
is  not  real  estate,  12. 
issued  in  order  to  carry  an  election,  615. 

with  bonds,  for  construction  work,  764. 

for  partnership  property,  27. 

for  property,  English  statute,  23. 

by  rrioney  subscription,  17. 
legality  of  various  transactions  in,  445,  note, 
may  be  issued  in  privileged  classes,  if  so  declared  at  inception  of  company, 

268,  note  3. 
nature  of,  12. 

purchase  of,  from  administrators,  433. 
remedies  for  breach  of  contract  to  sell,  335. 
reorganization  by  scaling  down,'  883. 
sale  of,  by  agents,  429. 

measure  of  damages  for  failure  to  complete  contract,  836,  586. 

overissued,  liability  of  vendor,  298. 
at  less  than  par  value,  see  "  Watered  "  Stock. 
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STOCK  —  continued. 

shares  of,  when  covered  by  corporate  mortgage,  853. 

subscription  for,  by  municipal  corporation.  90,  91. 

subscription  to,  as  affected  by  mortgage,  853. 

subscription  to  buy  railroad  is  illegal,  908. 

temporary  certificate  for,  on  reorganization,  6. 

though  owned  by  one  party  does  not  affect  corporation,  6.     ' 

voting,  by  one  corporation  in  another,  663. 

what  is  preferred,  367. 

when  may  be  preferred,  368. 

fictitiously  paid  up,  14,  28. 

objects  of  issuing,  38. 

methods  of  issuing,  39. 

legality  of  such  issues,  30. 
methods  of  issuing.  16-37. 
for  property-,  etc.,  18. 

sold  by  the  holders  to  third  persons  for  bonds,  317,  note, 
may  be  condemned.  896.' 
legal  proceedings  affecting,  13. 
•'  watered,"  see  "  Watered  "  Stock. 
given  to  directors,  etc.,  650. 
common,    preferred,  "  watered,"  fictitiously  paid  up,  deferred,  overissued, 

spurious,  special,  definitions,  13. 
certificates  of,  defined,  14. 
methods  of  issuing  legally,  16. 
issue  of,  16,  etc, 

STOCK-BOOK.    See  also  Contract;  Inspection;  Transfer  of  Stock. 
,      irregular  or  incomplete  registries  of  transfers,  358. 

entries  on,  as  evidence  of  stockholdership,  55. 

corporation  need  have  only  certificate  book,  .888. 

right  of  a  stockholder  to  examine,  see  Inspection. 

registry  of  transfers,  383. 

STOCKBROKERS.     See  also  Brokers. 

cannot  bind  customer  beyond  limits  of  orders,  448. 

definition,  447. 

liolding  stock  on  a  margin  are  pledgees,  467.        > 

infancy  of,  a  defense,  446. 

liability  of  customer  to,  who  introduces  infant  seller  to  purchaser,  446. 

to  infant  for  money  lost  in  stock  transactions,  446. 

to  other  party  where  contract  not  completed  lay  reason  of  infancy  of 
broker's  principal,  446. 
may  correct  palpable  error  in  customer's  order,  448.  note, 
measure  of  damages  in  actions  by  or  against,  460,  461. 
must  obey  orders  of  customer,  448. 

liability  for  failure,  448. 
national  bank  may  not  be,  446. 

purchasing  stock  for  a  customer  on  a  margin  is  a  pledgee,  467. 
relation  of  customer  and,  may  be  unintentionally  established,  447. 
terms  peculiar  to,  445  and  note, 
unintentional  liability  of,  447. 
what  are,  445  and  note, 
who  may  be,  446. 

STOCK  DIVIDENDS, 

a  means  of  issuing  paid-up  stock,  51. 

as  a  means  of  increasing  the  capital  stock,  887. 

issue  of  stock  by,  16,  35,  536,  537. 

STOCK  EXCHANGE.    See  also  Brokers. 
-    definition,  445. 
public  duties  of,  933. 
expulsion  from,  504,  note. 

STOCKHOLDERS, 

accepting  amendments  to  charter,  499. 

acquiescing  in  increase  of  stock  by  directors  are  bound  thereby,  S85. 
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STOCKHOLDERS  —  continued. 

action  against  directors  for  negligence,  701-703. 

third  persons  for  fraud  against  the  corporation,  663. 
for  the  frauds  of  directors,  645. 

under  what  conditions  such  suits  can  be  brought,  646. 
to  remedy  corporate  wrongs,  see  Suits. 
adjourned  meetings  of,  601. 
admissions  and  declarations  of,  726. 

not  admissible  as  against  another  stockholder,  11. 
agreement  to  act  and  vote  together,  503a. 

to  guaranty  company  debts,  76. 
all  assenting,  the  corporation  may  issue  accommodation  paper,  774. 
and  reorganization,  883-890  (ch.  LII). 
&je  distinct  from  the  corporation,  709. 
entitled  to  certificates,  14. 

liable  for  dividends  received  from  the  capital  stock,  548. 
not  parties  to  suits  by  or  against  the  corpor*;ion,  750,  751. 
as  creditors,  enforcing  statutory  liability  of  other  stockholders,  218. 
creditors  of  the  corporation,  11. 
judges,  11. 
jurors,  11. 
receivers,  11. 
witnesses,  11, 
assenting  to  an  ultra  vires  guaranty,  cannot  afterwards  attack  it,  775. 
attacking  mortgage,  788. 

calls  made  to  defraud  creditors  will  be  enjoined.  113. 
cannot  act  except  in  meeting  assembled,  625-627. 
cause  dissolution,  633. 
contract  for  the  corporation,  709. 

control  the  beginning,  compromising,  etc..  of  corporate  suits,  750. 
enjoin  issue  of  preferred  stock  where  provision  is  made  in  original 

by-laws,  268,  note  3. 
institute  suit  for  trespass  against  corporate  property,  750. 
question  the  advisability  of  calls,  113. 
remove  directors,  711. 

take  appeal  where  corporation  does  not,  750. 
complaining  of  change  of  route  of  railroad,  908. 
consent  to  mortgage,  779. 

contracts  of.  cannot  be  enforced  by  the  corporation,  910. 
controlling  one  road,  may  purchase  the  control   of  another  railroad,  315, 

note, 
defined,  10. 

delay  in  complaining  of  illegal  lease  of  railroad.  894. 
deprived  of  stock,  remedies  of,  573-587  (ch.  XXXV). 
directors  alone  have  power  to  exercise  a  statutory  power  to  lease,  894. 
discovery  of  their  names,  204,  note,  20B,  note, 
distinct  from  corporation,  but  sometimes  the  corporate  existence  is  ignored 

by  the  courts,  663a. 
frauds  of  a  majority  upon  the  minority,  663. 

of  directors,  see  Directors. 
have  few  functions  in  the  corporation,  708-711. 

prior  right  to  subscribe  for  new  stock,  286. 
in  contempt  of  court,  663a. 
instead  of  directors,  are  the  proper  parties  to  accept  or  reject  amendments 

to  the  charter,  499. 
issue  of  stock  not  essential  to,  193. 

liability  as  partners  by  reason  of  irregular  incorporation,  637. 
by  statute  to  corporate  crerlitora,  see  Liability. 
on  "  watered  "  stock,  see  "  Watered"  Stock. 

to  corporate  creditors,  amendment  to  charter  increasing  or  decreas- 
ing, 497. 
lien  of  the  corporation  on  their  stock,  see  Lien. 

majority  of;  discretion  of,  cannot  be  objected  to  by  the  minority,  as  to  intra 
vires  acts,  unless  fraud  is  involved,  684. 
selling  property  to  themselves,  663. 
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STOCKHOLDERS  —  coMhnucii. 
make  the  by-laws,  700a,  708. 
may  authorize  an  increase  of  stock,  385. 

be  interested  in  construction  company,  649,  note, 
contract  with  the  corporation,  11. 
^     dissolve  the  cor|X)ration,  639,  630. 

enjoin  corporation  from  paying  an  illegal  tax,  562. 
illegal  dividend,  547. 

lease,  sale  or  consolidation  of  railroad,  894. 
or  set  aside  ultra  vires  acts,  684-682  (ch.  XL). 
ultra  vires  mortgage.  7S0.  ' 

nnaythorized  issue  of  preferred  stock,  268. 
insure  their  interest.  11. 
object  to  amendment  to  charter  authorizing  sale,  lease,  etc.,  of  railroad,  - 

896. 
prevent  railroad  making  bridge  free  of  toll,  908. 

repeal  of  charter,  when,  639. 
purchase  bonds,  766. 
sue  the  corporation,  1 1. 
meetings,  see  Election  ;  Meetings. 

authorizing  bonds  and  mortgage,  763. 
not  necessary  to  authorization'  of  mortgage,  808. 
mortgage  without  assent  may  be  equitable,  794. 
municipality  as,  rights  of,  99. 

release  from  subscription  by  reason  of  consolidation,  102. 
no  relation  of  debtor  and  creditor  between  corporation  and  preferred,  367. 
not  bound  to  investigate  the  truth  of  representations,  150. 

chargeable  with  notice  of  facts  known  to  the  corporation,  737,  730. 
liable  for  debts  of  corporation,  11. 

libel  in  bringing  suit  for  frauds  of  directors,  645. 
promoter's  expenses  and  for  incorporating  expenses,  706. 
that  part  of  the  capital  stock  which  is  not  subscribed,  243. 
See  also  Liability. 
notice  to,  727. 

objecting  to  issue  of  bonds  below  par,  767. 
of  corporation  generally  not  appointed  receiver,  864. 
owning  all  of  the  capital  stock,  cannot  contract  for  the  corporation,  709. 

may  issue  "watered"  bonds,  663. 
no  dissolution,  631. 
majority  of  the  stock,  are  not  liable  for  acts  of  the  corporation,  315, 
note, 
persons  cannot  be  compelled  to  become,  640,  note, 
power  to  expel  members,  710. 
proof  of  being  such,  55. 
purchasing  at  foreclosure  sale,  886,  note, 
ratification  of  -voidable  acts  of  directors,  663. 
receivers  in  behalf  of,  863. 
relation  towards  corporation,  11. 
right  to  dissolve  the  corporation,  see  Dissolution,  etc. 
dividends,  11. 

examine  the  books  of  the  company,  see  Inspection. 
object  to  an  amendment  to  a  charter,  see  Amendments  to  Char- 

TEKS. 

participate  in  reorganization  may  invalidate  same,  886,  note, 
prevent  the  corporation  from  undertaking  a  new  business,  680. 
rights  upon  dissolution,  641. 

service  upon,  in  suits  against  the  corporation,  is  not  good,  752. 
statute  requiring  their  assent  to  a  mortgage,  779. 
stockholdership,  evidence  of,  by  corporate  books,  55. 
suing  in  the  interest  of  a  rival  company,  736. 

suits  against,  do  not  prevent  a  sale  of  the  corporate  property,  480,  note, 
against  third  persons  for  wrongs  to  the  coiporation,  788. 
to  remedy  corporate  wrongs  is  in  equity,  not  at  law.  734. 

fraudulent  acts  of  directors,  majority  of  stockholders,  etc., 
see  Fraudulent  Acts,  etc. 
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STOCKHOLDERS  —  con  tinned. 

voluntary  assessment,  effect  as  to  statutory  liability,  2?5. 
vote  not  necessary  to  lease  of  railroad,  894. 
■when  may  create  preferred  stock,  268. 

who  are  also  creditors,  may  begin  suit  to  enforce  subscriptions,  205,  note. 
as  to  statutory  liability,  see  218. 

STOCK  LEDGER,  definition  of,  15, 

STOCKYARD  COMPANY,  rights,  duties  and  liabilities  of,  933. 

STOLEN,  ' 

bonds,  763. 

before  trustee's  certii^cate  is  attached,  762. 
bona  fide  purchaser  of,  768. 
coupons,  772. 
or  lost  certificates  of  stock  indorsed  in  blank,  368-870,  406,  437.     See  also 

Sales  op  Stock. 
owner  of  lost  certificate  of  stock  may  obtain  new  certificate,  370. 
"STOP  ORDER"  in  stock-gambling,  448. 
"STRADDLE"  in  stock,  explained,  445,  note. 
STREET, 

crossing  of,  by  railToad,  905. 

damages  to  abutting  property  owners  for  telegrajili  line,  930. 
liability  of  gas  company  to  abutting  property  ownei's  for  use  of,  937. 
right  of  abutting  property  owners  to  damages  from  telephone  company,  931. 
right  of  water-works  company  to  lay  pipes  in,  cannot  be  questioned  by  indi- 
vidual, 93a. 
use  of,  by  street  railways,  913. 

conditions  upon  the  grant,  913. 

the  right  once  granted  is  a  contract,  913. 

who  may  grapt  the  right,  91-''. 

STREET  RAILWAYS, 

abandonment  of  route,  913. 

cannot  be  constructed  for  private  purposes,  913. 

condemning  land,  91.'). 

conditions  of  grading,  913. 

crossing  a  steam  railroad,  915. 

double  tracks,  switches,  etc.,  915. 

exclusive  rights,  913. 

general  powers  of,  915. 

general  statutes  apply  to,  915. 

incoi'porating  expenses,  706. 

incorporation  of,  912. 

legislature  may  regulate,  915. 

liability  for  negligence,  918. 

limitation  on  time  of  construction,  918. 

loss  of  franchises  for  not  completing  work  in  time,  913. 

on  plank-road.  929. 

ordinance  of  city  with,  is  a  contract,  913. 

ordinances  of  city  in  regard  to,  919. 

paving,  assessments,  etc.,  920. 

priority  in  occupying  street,  913. 

purchaser  at  foreclosure  sale,  913. 

regulations  as  to  daily  operation,  917. 

right  to  run  over  tracks  of  another  company,  916. 
use  steani,  91.1. 
use  the  streets,  913. 

rights  of  abutting  property  owners,  914. 

taxes  levied  upon,  931. 

use  of  electricity,  cable,  etc.,  915. 
STRICT, 

compliance  with  formalities  prescribed  by  statute,  see  Formalities. 

foreclosure,  after,  legislature  ma5-  authorize  trustee  to  convey,  889. 
by  trustee  of  mortgage,  823. 
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STRIKES, 

against  a  receiver,  871. 

as  an  excuse  for  not  running  trains,  917. 
'      may  be  criminal  conspii-acy  as  regards  interstate  freight,  903. 

receiver  upon  the  oocurronce  of,  863. 

SUBCONTRACTOR,   . 

his  relation  to  the  contractor,  911, 
lien  of,  800. 

SUBPCENA  DUCES  TECUM  in  reference  to  corporate  books,  519. 

SUBROGATION, 

to  mortgage  security,  793. 
rights  of  bondholders,  76^. 
SUBSCRIBER.    See  also  Liability. 

defined,  10. 

bound  to  know  the  legal  effect  of  his  contract,  54. 

who  is  also  a  creditor,  may  begin  suit  to  collect  subscriptions,  SOS,  note, 
as  to  the  statutory  liability,  318. 

discovery  of  their  names,  304,  note,  306,  note. 

not  bound  to  investigate  truth  of  representations,  150. 

is  not  liable  for  expenses,  etc.,  incurred  by  promoters  and  for  incorporation, 
706. 

rights  against  promoters,  706. 
SUBSCRIPTION.    See  also  Call;  Conditional  Subscriptions;  Conteaot;  De- 
fenses; Dummies. 

by  parol,  53. 

estoppel  to  deny,  53. 

assuming  the  position  of  stockholder.  58. 

accepting  the  benefits  of  stockholdership,  58, 

proof  by  copies,  53,  note. 

in  certificate  of  incorporation,  53. 

mistake,  58. 

proof  of,  by  paying  calls,  53,  note  4. 

lex  loci  contractus,  53,  note  4. 

presumption  from  stock  register,  53,  note  4. 

accepting  certificate  is  proof,  53. 

must  be  payable  within  a  reasonable  time,  53,  note  4> 

on  loose  sheets  of  paper,  53,  note  4. 

acceptance  by  the  corporation,  72,  note. 

as  a  gift,  54,  note,  653,  note. 

conditional,  see  Conditional  Subscriptions. 

assignee  of,  may  enforce  it,  71. 

by  railroad  to  stock  of  another  company  illegal,  908. 
receivers,  873. 

condition  of,  by  municipality,  97. 

contract,  alteration  of,  63. 

by  municipal  corporation,  90,  91. 

how  contract  may  be  entered  into,  53. 

intent  principal  factor  in  determining  existence  of  contract,  53. 

payable  in  property,  when  illegal,  19. 

what  property  may  be  received  in  payment,  30. 

such  payments  when  a  matter  of  favor  and  when  a  contract  right,  31. 

defenses  thereto,  see  Defenses. 

to  overissued  stock,  rights  of  the  subscriber,  898. 

invalidated  by  illegality  of  business  of  corporation,  53. 

right  of,  to  unissued  capital  stock,  70. 

to  stock  as  affected  by  mortgage,  858. 

full,  of  increase  of  stock,  is  not  necessary,  388,  389,  note. 

right  of  corporation  to  refuse  to  allow  registry  of  transfer  until  subscription 
'  Is  paid,  394. 

who  may  subscribe,  64^70. 

action  to  collect,  71-76. 

a  trust  fund  for  creditors,  199. 

by  a  city,  county  or  town,  see  Municipal  (subscriptions). 

interest-bearing,  377. 
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SUBSCRIPTION  —  continued. 

defense  of  illegal  directors,  110. 

liability  on,  where  there  has  been  a  transfer  of  the  stock,  see  Transfer  of 
Stock. 

formalities  in  making,  52-54. 

proof  of,  55. 

taken  by  commissionerfl,  b7. 

in  excess  of  capital  s  took,  58. 

delivered  in  escrow,  60. 

issue  of  certificate,  61. 

substitution  of  subscribers,  68. 

recovery  back  of  money  paid,  63. 

corporations  cannot  subscribe,  64. 

commissioners  may  subscribe,  65. 

directors  may  subscribe,  65.  ' 

a  partner  may  subscribe,  65. 

married  women  may  subscribe,  66. 

infant  cannot  subscribe,  67. 

agent  may  subscribe,  68. 

taken  by  corporate  agent,  69. 

consideration  of,  71-75. 

for  stock,  is  one  mode  of  issuing,  17. 

collection  for  the  benefit  of  corporate  creditors,  199-311  (ch.  XI), 

parol  agreement  that  it  shall  not  be  enforced  is  no  defense,  138. 

by  municipality,  need  not  be  actually  written,  96. 

is  due  only  after  a  call,  105.     See  also  Call. 

payment  before  a  call,  106. 

amendment  to  chai  ter  authorizing  commencement  of  business  before  there 
is  a  full,  500,  note. 

assignment  by  the  corporation  before  or  after  call,  111. 

method  of.  52-76. 

conditional,-payraent  in  property,  19. 

though  unpaid,  does  not  prevent  a  claim  to  dividends,  540. 

for  new  stock,  director  taking  the  right  which  belongs  to  the  corporation, 
653,  note. 

liability  of  purchaser  of  certificate  on  unpaid  par  value,  418. 

the  right  to  subscribe  for  new  stock,  as  between  life  tenant  and  remainder- 
man, 559. 

amendment  to  charter  transferring  sabscriptions  to  another  corporation, 
500,  note. 

release  from,  by  reason  of  amendments  to  charter,  502. 

defense  that  the  prospectus  misstates  the  character  of  the  charter,  503,  note. 

may  exist  though  no  certificates  of  stock  are  issued,  193. 

by  insolvents,  a  misuser,  633,  note. 

payable  in  property,  to  be  returned  upon  dissolution,  641. 

SUBSEQUENTLY-ACQUIRED  PROPERTY, 
may  be  covered  by  mortgage,  857. 
mortgage  to  secure,  787. 
SUBSEQUENT  MORTGAGEE, 

cannot  compel  prior  moi'tgagee  to  foreclose,  835. 
may  object  to  prior  illegal  mortgage,  816, 
SUBSTANTIAL  PERFORMANCE  of  the  condition  to  a  subscription,  86. 
SUBSTITUTION, 
of  subscribers,  62. 

stockholders  before  issue  of  stock,  63. 
subscriber's  liability  on  "  watered"  stock,  50. 
SUITS. 

stockholders'  suits  to  remedy  frauds,  ultra  vires  acts,  etc. 
■     jurisdiction  of  the  court,  734. 

parties  plaintifl: ;  who  may  bring  the  suit,  735. 

rule  when  the  plaintiff  stockholder  sues  in  the  interest  of  a  rival  com- 
pany, or  purchases  his  stock  for  the  purpose  of  bringing  suit,  736. 
the  complainant  stockholder  must  sue  in  behalf  of  himself  and  other 
stockholders,  787. 
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SUITS  —  continued. 

stockholders'  suits  to  remedy  frauds,  etc. — continued. 

parties  defendant  herein:  the  corporation;  directors:  third  persons,  738. 
complainant's  bill  must  not  improperly  join  two  or  more  causes  of  action 

herein,  739. 
complainant  must  allege  that  he  requested  the  corporation  to  bring  the 

suit,  and  that  the  corporation  refused  or  neglected  to  do  so,  740. 
when  such  an  allegation  may  be  omitted,  741. 
miscellaneous  allegations  of  the  complaint,  743. 
prayer  for  relief,  '743. 
property  received  under  the  act  objected  to  must  be  returned  upon  that 

act  being  set  aside,  744. 
injunction  restraining  the  corporate  officers  and  others  from  doing  speci- 
fied acts,  745. 
injunction  against  corporate  officers  acting  at  all;  appointment  of  a  re- 
ceiver, 746. 
miscellaneous  remedies,  747. 

the  complaining  stockholder  controls  the  conduct  of  the  suit;  similar 
suits  elsewhere ;  the  results  of  the  suit  belong  to  the  corporation,  748. 
no  contribution  among  the  directors,  749. 
by  or  against  corporations. 

discretion  of  directors  in  refusing  to  institute  or  defend  action  involving 

corporate  interests  not  generally  interfered  with  by  the  court,  750. 
must  be  in  corporate  name,  751. 
service;  appearance;  answer,  753. 
allegation  and  proof  of  incorporation,  753. 
confession  of  judgment,  754. 
injunction  and  contempt,  755. 
contempt  and  sequestration.  756. 
foreign  corporations  may  sue  and  be  sued;  stockholders' suits  against 

foreign  corporations,  757. 
service  in  suits  against  a  foreign  corporation,  758. 
jurisdiction  of  federal  courts,  759. 
affecting  sales  of  stock,  361,  303.    See  also  Sales  op  Stock. 
by  corporation,  presumed  to  have  been  authorized,  714,  note, 
president  may  commence,  716. 
who  else  may  commence,  717-730. 

by  or  against  a  corporation  which  is  dissolved,  641,  note,  642. 
between  corporation  and  stockholder,  11. 
against  a  Corporation  which  is  dissolved,  639,  note. 

receiver,  S71. 
at  law  upon  bond,  771. 
by  receivers,  leave  of  court  should  be  obtained,  868. 

to  obtain  possession,  870. 
effect  on,  by  discharge  of  receiver,  888. 
on  coupons,  773.  ^ 

pending  at  time  of  appointment  of  receiver,  871. 
to  foreclose  not  limited  by  other  provisions,  800. 

SUM,  PRINCIPAL,  declaring  due,  800. 

SUMMONS.    See  Service. 

SUPERINTENDENT, 

purchasing  from  corporation,  653. 

salary  of,  657. 

admissions  and  declarations  of,  736. 

notice  to,  737. 

extent  and  limitations  of  his  powers,  719. 

secret  gift  to,  650,  note. 

SUPERSEDEAS  BOND  on  appeal  in  foreclosure,  849. 

SUPPLIES, 

as  affected  by  mortgage.  853. 
lien  for,  by  statute,  859. 

SUPPLY  AND  LABOR  claims,  priority  over  mortgage,  861. 
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SUPPRESSION  OF  TRUTH  may  be  a  n...,ei)iesentation,  147. 

SUPREME  COURT  OF  THE  UNITED  STATES.    See  also  UNITED  States  Su- 
preme Court. 
receiver  by,  863. 
SURETY.     See  also  GUARANTY. 

accommodation  by  a  corporation,  774. 
SURPLUS, 

after  fcrfeiture  of  stock.  133. 
earnings,  see  Dividends, 
profits,  see  Dividends. 
SURRENDER, 

of  franchises  by  the  stockholders,  629. 
charter,  see  Dissolution. 
subscription,  see  Defenses. 

SUSPENDING  SPECIE  PAYMENTS,  a  misuser,  633,  note. 
SUSPENSION, 

of  business,  see  DIRECTORS ;  DISSOLUTION  ;  STOCKHOLDERS. 

of  officers,  see  Removal. 

SYNDICATE  including  directors,  purchasing  from  the  corporation,  653,  note. 
See  also  "Trusts." 

T. 

TAKING, 

by  eminent  domain,  see  also  Eminent  Domain. 
possession  by  trustee  of  mortgage,  808. 
TAXATION  of  stock  and  corporations. 

the  four  methods  of  taxing  corporate  interests,  561. 

the  first  three  methods  of  taxation,  563. 

tax  on  shares  of  stock  as  distinguished  from  the  other  methods,  563. 

general  principles,  573a. 

exemption  fi-om,  5726. 

as  afifecting  tax  on  shares  of  stock,  568. 
does  not  pass  to  purchaser  at  foreclosure  s^le,  890. 
may  be  condemned  under  power  of  eminent  domain,  904, 
repeal  of,  497.  • 

of  bonds,  763. 

certain  joint-stock  associations,  505,  note. 

corporations,  amendment  to  charter,  stockholder's  right  to  object,  494. 

stcickliolder  may  prevent  illegal,  750, 
foreign  corporations,  572c. 
interstate  commerce,  572d. 
national  bank  stock,  569-573. 
property  of  "  trusts,"  503d. 
telegraph  companies,  930. 
as  between  life  tenant  and  remainder-man,  560. 
sale,  purchase  by  director,  653. 
construction  of  vpords  "  capital  stock,"  9. 
stockholder  enjoining  payment  of,  681. 

place  in  which  shares  in  national  bank  stock  may  be  taxed,  570. 
tax  must  not  be  greater  than  that  imposed  on  other  "  moneyed  capital,"  571. 
bank  may  bring  suit  to  restrain  illegal  tax  on  its  stockholders,  573. 
tax  on  stockholders  residing  in  the  state  creating  the  corporation,  564. 

resident  stockholders  in  a  non-resident  or  foreign  corporation,  5')5. 
non-resident  stockholders  in  resident  or  domestic  corporation;  mode 
of  collecting,  566. 
double  taxation,  567. 

TAXES, 

delault  in,  as  cause  for  foreclosure,  836.    ' 
levied  upon  street  railroads,  see  Street  Railways. 
lien  for,  as  against  mortgage,  860. 
provision  in  mortgage  as  to,  799. 
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TELEGRAPH  COMPANY, 

by  express  contract  may  be  made  personalty,  930. 

cannot  mortgage,  lease  or  sell  its  line  without  express  authority,  930. 

exclusive  privileges,  930, 

is  a  3?(asi-public  corporation,  903. 

is  real  estate,  930. 

liable  for  error  or  delay  in  transmission  of  niessage,  980. 

liability  for  damages  for  construction  on  street,  930. 

limitation  of  liability  of,  930. 

may  be  required  to  pay  a  license  fee  on  each  pole,  930. 

obtain  from   lailroads  the  exclusive  privilege  to  erect  poles  or  string 
wires,  930. 
but  not  exclusive  privilege  to  all  the  telegraphing  business,  430. 

public  duties  of,  930. 

obliged  to  extend  its  services  to  all,  930. 

relation  to  railroads,  930. 

right  to  construct  on  street,  930. 

taxation  of  interstate,  572(i,  696. 

must  not  interfere  with  interstate  commerce,  980. 
TELEGRAPH  LINE,  railroad  may  construct,  908. 
TELEGRAPH  SYSTEM,  foreclonure  of,  840,  note.' 

TELEPHONE  COMPANIES, 

cannot  enjoin  street  railway  company  from  using  electricity,  931. 
must  furnish  equal  facilities  to  all,  931. 

pay  damages  to  abutting  property  owners  on  counti-y  highway,  931. 
rates  may  be  reduced  by  legislature,  931. 
similar  to  telegraph  company,  931. 

TELLER,  powers  of,  720. 

TENDER.     See  also  Defensks. 

back  of  consideiation,  744. 

of  stock  on  a  contract,  335,  386, 

to  avoid  forfeiture,  133. 

of  interest  on  foreclosure,  850. 

to  prevent  foreclosure,  846. 
TENNESSEE, 

decisions  on  sales,  etc. ,  of  railroads,  892,  note, 

rule  as  to  taxation  of  stock,  568. 

statutes  effecting  corporations,  972. 
TERMINUS, 

amendment  to  charter  authorizing  change  of,  499,  note,  500,  note, 

joint  use  of,  by  railroads,  897. 

subject  to  mortgage,  857. 
TEXAS, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

lien  statute,  859. 

rule  as  regards  transfer  of  stock  without  registry,  487. 

statutes  affecting  corporations,  973. 
THEFT, 

of  bonds,  763. 

certificates  of  stock,  437.. 
coupons,  772. 

stock,  duty  of  corporation,  406. 
TIES,  railroad,  as  affected  by  mortgage,  853. 
TIME, 

allowed  bondholders  to  come  into  reorganization,  889. 

as  a  bar,  see  Laches. 

in  the  performance  of  a  condition  to  a  subscription,  87. 

for  presenting  clairrs  against  a  receiver,  8S3. 

of  building  road,  amendment  to  charter  extending,  499,  note. 
calling  stockholders'  meetings  to  order,  604. 
delivery  of  stock  on  a  contract,  334. 
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TIME  —  continued. 

of  issue  of  bonds,  769. 

lueetine:,  fraudulent  change  in,  593. 
payment  of  bonds,  762. 

subscription    cannot  be  postponed  indefinitely,  53,   note  4. 
_    See  also  Calls, 
stockholders'  and  directors'  meetings,  see  Directors;  Meetings. 
when  calls  may  be  made  payable,  116. 
within  which  bondholders  may  come  into  reoi-ganization,  888. 

TITLE, 

claim  of,  in  foreclosure  suit,  843. 

of  receivers,  dates  from,  time  of  order  of  receivership,  866. 

to  bonds  forged  or  stolen,  763.  ^ 

rolling-stock,  854,  855. 
upon  appointment  of  receiver,  868. 

TOLL-BRIDGE, 
made  free,  929. 
no  exclusive  privileges,  929. 

TOLLS, 

must  be  paid  on  plank-road,  929. 
of  bridge,  reduction  of,  by  legislature,  922. 
company,  how  far  covered  by  mortgage,  853. 
railroad  may  be  reduced  by  legislature,  899. 

must  be  reasonable,  901. 
right  to  collect,  mortgage  upon,  790. 

TONTINE  policy-holder,  rights  of,  928. 

TOOLS  affected  by  mortgage,  853. 

TORTS, 

against  corporation,  right  of  receiver  to  sue  on.  870. 

judgment  for,  may  be  collected  from  unpaid  subscriptions  for  stock,  210, 

note.  ) 

judgment  for,  not  collectible  from  stockholders'  statutory  liability,  217. 
liability  of  lessor  and  lessee  of  railroad,  906. 
corporation  for,  698. 

TOWN,  power  to  subscribe  for  stock,  90,  91.    See  also  Municipal  Subscriptions. 

TRACKS, 

for  temporary  siding,  covered  by  mortgage  when,  856. 
joint  use  of,  by  two  railroads,  897. 
not  repaired,  a  misuser,  633,  note, 
railroad  taking  up,  a  non-userj  634,  note. 

TRADE,  restraint  of,  see  Monopolies;  "Trusts." 

TRAFFIC,       ( 

contracts  between  railroads,  897. 

by  mortgagor,  rights  of  mortgagee,  860. 

receivers',  872. 

legality  of,  897. 
duty  of  common  carrier  to  carry  on,  902,  903, 

TRAINS,  duty  of  railroad  to  run,  902. 

TRANSFER  BOOK, 

as  evidence  of  right  to  vote,  fill.  ^ 

corporation  need  have  only  certificate  book,  383. 

definition  of,  15. 

right  of  a  stockholder  to  examine,  see  Inspection. 

use  of,  in  transfer  of  stock,  373. 

TRANSFEREE.    See  also  Bona  Fide. 

cannot  complain  of  fraud  inducing  his  transferrer  to  subscribe,  156,  notr. 

of  stock,  liability,  see  Transfer  of  Stock. 

irresponsible,  right  of  corporation  to  refuse  registry  of  transfer  to,  895. 


Digitized  by  Microsoft® 


GENERAL    INDEX.  20t)l 

[The  references  are  to  the  sections.] 

TRANSFEREE  —  continued. 

of  stock  tainted  with  fraud  in  an  election  cannot  complain,  620. 
has  same  rights  that  transferrer  had  as  to  bringing  suits,  736.     ' 

but  not  where  transfer  is  merely  nominal,  736, 
bound  by  the  laches,  ratification  or  participation  of  transferrer,  733. 
bona  fide  ot  "watered"  stock,  liability,  50. 
right  to  complain,  40. 
with  notice,  liability,  49. 
of  agent,  liability  of,  on  stock,  249. 

TRANSFER  OF  STOCK.  See  also  Bona.  Fide  Purchaser;  Competency;  Cor- 
poration ;  Method  ;  Non  nehotiability  ;  Rules  for  C0RP0Ri\.Ti0NS ;  Sales 
of  Stock. 

as  affecting  the  liability,  254-368  (ch.  XV). 

by  street  railways,  917,  note. 

formalities  of,  involved  in  difficulty,  372. 

held  complete  where  facts  estop  ^parties  from  denying  the  transfer,  374. 

how  perfected,  373. 

may  be  completed  without  assignment  of  certificate,  374. 

on  certificate  book,  may  be  complete  without  transfer  book,  382. 

registry  of  transfer  sufficient  where  corporation  has  issued  no  certificates  of 
stock,  374. 

two  usual  steps  in  perfecting  a,  373. 

when  allowed  by  receiver,  872. 

liability  of  transferrer  on  unpaid  subscription  after  registry,  355. 
transferee  on  unpaid  subscription  after  registry,  ?56. 
to  transferrer,  262. 
on  subscription  after  transfer  but  before  registry,  358. 

knowledge  that  the  shares  are  not  fully  paid  up,  how  far  imputable  to  a 
transferee,  257. 

irregular  and  attempted  transfers,  258. 

does  tlie  statutory  liability  attach  when  the  corporate  debt  is  contracted,  or 
is  due  or  is  sued  upon,  259. 

transferrer's  statutory  liability  after  transfer  but  before  registry,"  260. 

the  transferee's  statutory  liability,  261. 

transfers  to  a  "dummy  "  or  to  an  insolvent  person  in  order  to  escape  liability, 
263-266. 

who  is  entitled  to  the  dividends,  539, 

to  increase  voting  power,  633. 

refused  because  calls  have  not  been  paid,  255,  note. 

to  the  corporation  itself,  the  transfei-rer  is  liable,  309,  312. 

after  dissolution,  641. 

as  affected  by  the  corporate  lien  for  stockholder's  debts,  533. 

of  forged  transfers  ot  stock,  364-367. 

without  surrender  of  the  certificate,  358. 

to  a  "  dummy,"  431. 

of  certificates  of  stock  by  delivery  without  the  transfer  being  signed,  465. 

before  incorporation,  62. 

without  registry  on  the  corporate  books,  effect  of  attachments  or  executions 
issued  against  the  transferrer,  486-490. 

for  purpose  of  bringing  suit,  736. 

of  certificate  of  stock,  method,  441. 

shares  of  stock  are  transferable,  331. 

TRANSFERRER  of  stock,  liability,  see  Transfer  of  Stock. 
TRANSPORTATION,  duty  of  common  carrier  to  give,  803.     See  also  Traffic. 

TREASURER,       • 

has  no  implied  power  to  contract  for  the  corporation,  717. 

various  acts  which  he  cannot  do,  717. 

express  authority,  acquiescence  or  ratification  may  validate  bis  acts,  717, 

purchasing  from  corporation,  653. 

admissions  and  declarations  of,  736. 

notice  to,  727. 
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TREASURER  —  continued. 

cannot  confess  judgment  for  the  corporation.  754,  note. 

may  sell  stock  owned  by  the  corporation,  317,  note. 

is  person  to  whom  calls  are  payable,  1 10. 

liability  of,  on  irregularly-executed  corporate  contracts,  724, 

TRESPASS, 

on  the  case,  in  actions  relative  to  stock,  575.     See  Action. 

liability  of  directors,  etc.,  683. 

stockholder  cannot  institute  suit  for,  against  corporate  property,  750, 

TRIAL  BY  JURY, 

in  stockholder's  suit  to  remedy  corporate  wrongs,  734. 
in  suits  against  receiver,  875. 

TRIAL  OF  ADVERSE  TITLE  in  foreclosure  suit,  843, 

TROVER, 

in  actions  relative  to  stock,  576.     See  also  Action. 
action  of,  for  bonds,  763. 

TRUST  COMPANY, 

as  trustee  for  two  mortgages,  8S6,  note. 

generally  preferred  as  trustee  of  corporate  mortgages,  818, 

may  be  receiver,  864. 

TRUST  DEED.    See  Mortgage. 

TRUSTEE.    See  also  Directoes;  Liability  of  Trustees;  Mortgage;  Sales 
OF  Stock. 
acta  of,  bind  bondholders,  817. 
after  default  may  examine  books  of  company,  815. 

strict  foreclosure,  legislature  may  E^uthorize  conveyance  by,  889. 
and  collusive  foreclosures,  848. 
a  necessary  party  to  bondholders'  suits,  826. 
bondholders'  suits  to  prevent  waste,  etc.,  830. 

rights  if  foreclosure  was  fraudulent,  838. 
cannot  be  held  liable  for  negligence  by  cross-bill  in  foreclosure  suit,  845. 
certificate  on  bonds,  814. 

certificate,  bonds  stolen  before  it  is  attached,  763. 
certifying  bonds  as  fast  as  road  is  completed,  816,  note, 
compensation  of  trustees,  818. 
corporation  as  a,  679. 
counsel  of  trustee,  818. 

death,  resignation  and  removal  of  trustee,  819, 
declaring  whole  sum  due,  800. 
delivery  of  bonds  to  trustee  in  trust,  816, 
director  as,  648. 
duties  of  trustees,  815. 

to  protect  the  property,  816. 

purchase  at  foreclosure  sale,  885. 
purohase  prior  liens,  816. 
exercise  of  power  of  sale  by,  803,  834. 

where  property  is  in  two  states,  840, 
favoring  part  of  bondholders  on  reorganization,  886, 
foreclosing  coUusively,  838. 
foreclosing  must  not  be  partial,  815, 
foreclosure  by,  see  Foreclosure. 

by  suit  in  equity,  830. 
infant  as,  67,  note. 

in  possession,  may  lease  the  property,  823. 
is  the  proper  party  to  foreclose,  831. 
liability  of,  503c. 

upon  taking  possession,  833. 
liability  of  firm  handling  stocks  of  trust  estate  of  vehich  partner  is,  447, 

note, 
lien  for  disbursements,  818. 
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TRUSTEE  —  continued. 

may  be  a  director,  623,  note. 

bring  a  stockholder's  suit,  735. 
enjoin  foreclosure  of  Illegal  prior  mortgage,  816. 
foreclose  although  given  power  of  sale,  803. 
object  to  unreasonable  reduction  of  rates,  816. 
pay  off  prior  incumbrance,  816. 
nature  of  trusteeship,  815. 
notice  to  trustee,  817. 

of  corporate  mortgages  or  deeds  of  trust,  813-831  fob.  XLVIII). 
mortgage  authorized  to  release  and  sell  land,  807. 
death,  resignation  or  removal,  806. 
how  far  entitled  to  moneys,  credits,  rents,  profits  and  debts  dae 

the  company,  853. 
provision  for  new,  806. 
receivers  and,  see  Receivers. 
stock  for  the  benefit  of  the  corporation,  309. 
his  liability,  851. 
payment  of  trustee's  disbursements,  818. 
pledging  stock  in  breach  of  trust,  474. 
power  to  purchase  stock,  333. 
prior  request  to  trustee  to  bring  suit,  836. 
provision  exempting  him  from  liability,  805. 
purchasing  at  foreclosure  sale,  provision  for,  807. 
purchasing  property  for  himself  at  foreclosure  sale,  815. 
reason  for  deeds  of  trust,  812. 
releasing  part  of  the  property,  816.   . 
represents  mortgagor  as  well  as  bondholders,  815. 
rights  of  bondholders  where  he  purchases  at  foreclosure  sale,  885. 
right  to  foreclose  not  limited  by  other  provisions,  800. 
right  and  duty  of  corporation  as  to  registry  of  transfers  by,  897. 

in  allowing  a  transfer  of  stock  by,  337. 
right  to  vote,  613. 

sale  of  property  by  trustee  under  power  of  sale,  830. 
stock,  434. 

in  breach  of  trust,  effect  of,  333-337,  397,  399. 

transferee  is  protected,  when,  325,  336. 
same  for  two  mortgages,  886,  note,  888,  note, 
statute  against  non-resident  being,  unconstitutional,  813. 
strict  foreclosure  by  trustee,  820,  833. 

liability  of  trustee  herein,  823. 
suit  by  bondholders  in  federal  courts,  827. 

bondholders  are  not  necessary  parties  to  the  suit, 
821. 
when  trustee  declines,  825. 
taking  possession,  832. 

and  operating  the  road,  830. 
cuts  off  prior  damages  by  company,  860. 
prior  earnings  belong  to  creditors,  823,  note, 
upon  default  intentionally  made,  838. 
temporary  certificates  of  reorganization,  888. 
who  may  be  trustee,  813. 

TRUST  FUND,  capital  stock,  199.    See  Capital  Stock. 

"TRUSTS."    See  also  Monopolies;  "Pools." 
definition  and  legality,  503a,  5036. 
liability  of  trustee  and  certificate-holder,  503c. 

qualifications,  powers,  etc.,  of  the  trustees  and  of  certificate-holders,  503d. 
car  "trusts,"  503a. 
dissolution  of,  5()3d. 

TURNPIKE, 

company,  see  Plank-road  Company. 

may  be  taken  under  power  of  eminent  domain,  929. 

railroad  is  not  a,  900. 

reduction  of  rates  of,  929. 
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u. 

ULTRA  VIRES  ACTS  AND  CONTRACTS.    See  also  Coepoeation  (powers  of). 

meaning  of  the  term  ultra  vires,  664 

method  of  treatment  of  the  subject,  665. 

a  stockholder  may  object  to  an  ultra  vires  act,  666. 

receivers  may  complain,  870. 

neither  directors  nor  a  majority  of  stockholders  have  power  to  sell  all  the 
corporate  property  as  against  dissent  of  a  single  stockholder,  667. 

consolidations,  absorptions,  mergers,  amalgamations,  leases,  and  sales  of  rail- 
roads without  authority  of  charter,  statute,  or  amendment  of  charter,  892. 

execution  cannot  be  levied  on  a  franchise,  898. 

consolidation,  lease,  or  sale  under  express  provision  in  the  charter  itself,  89o. 

authority  of  a  general  statute  existing  at 

the  time  of  incorporation,  895. 
an  amendment  to  the  charter  or  under  a 
general  statute  passed  subsequent  to  tlie 
charter.  896. 

injunction  against  ultra  vires  mortgage,  780. 

pooling  .contracts  and  traffic  arrangements ;  contract  of  railroad  to  carry  be- 
yond its  line,  906. 

liabil-ty  for  negligence  in  such  cases,  906.'"^" 

express  limitation  of  such  liability,  907. 

contracts  with  connecting  lines  of  steamboats,  906. 

liability  of  railroads  in  case  of  lease,  906. 

railroad  must  operate  its  line,  and  for  refusal  to  do  so  is  liable  to  indictment, 
mandamus,  injunction,  or  forfeiture  of  franchises,  903. 

public  duties  of  railroads,  gas  companies,  and  telegraph  and  telephone  com- 
panies; discriminations;  contracts  against  liability,  923-933  fch.  LV). 

legislature  may  reduce  railroad  rates,  require  fences  to  be  built,  and  compel 
corporations  to  accommodate  the  public  and  provide  for  safetv  of  life  and 
property,  899,  900. 

monopolies  and  exclusive  privileges,  905,  933-933  (ohs.  XXIX,  LV). 

corporation  cannot  be  a  partner  lira  copartnership,  678. 

can  one  corporation  guaranty  the  bonds  or  dividends  of  another  corporation, 
775. 

giving  away  assets  of  a  corporation  in  aid  of  another  corporation  or  enter- 
prise, 908. 

corporation  cannot  be  an  accommodation  indorser  or  maker  of  commercial 
paper,  761. 

corporation  cannot  be  an  executor  or  trustee,  679. 
■^  stockholder's  right  to  prevent  the  corporation  from  undertaking  a  new  busi- 
ness, 680. 

miscellaneous  ultra  vires  acts ;  gifts  and  presents  by  the  corporation ;  lobby- 
ing; contracts  contrary  to  public  policy;  various  instances  of  ultra  vires 
and  intra  vires  contracts  and. the  right  of  various  parties  to  raise  that  ob- 
jection, 681. 

liability  of  directors,  683. 

injunction  by  the  state,  665. 

as  a  misuser,  633,  note. 

use  of  the  term,  683. 

general  rules  as  to,  681. 

stockholders'  right  to  object,  644, 

no  defense  to  subscriptions,  187. 

do  not  render  stockholders  liable  as  partners,  683. 

no  gi-ound  for  enjoining  calls  on  subscriptions,  113, 

penalty  for,  see  Dissolution,  etc. 

condition  to  subscription,  188t 

as  distinguished  from  ijitra  vires  acts,  683. 

laches  barring  a  stockholder's  action  to  remedy,  see  LACHES. 

as  defense  to  a  corporate  note  in  bona  fide  han'ds,  761. 
UNAUTHORIZED  subscription  by  agent,  68. 
UNCOMPLETED  RAILROAD,  power  to  lease  or  sell,  894. 
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UNCONSTITUTIONALITY.    See  also  Constitutionautt. 

UNDERLYING  MORTGAGES, 
foreclosure  of,  see  838. 
purchaser  at  foreclosure  sale  not  bound  to  pay,  890. 

UNDERWRITING,  definition  of,  15.    ' 

UNINCORPORATED, 

joint-stock  associations ;  definition.  504. 

statutory  joint-stock  aRS0ciati6ns,  505. 

may  arise  by  implication  of  law,  506. 

how  a  person  becomes  a  member,  507. 

transfers  of  stock,  507.  , 

liability  of  members  to  creditors  and  to  the  company,  508. 

actions  by  members  against  officers  and  the  company,  509. 

dissolution,  510. 

legality  of  contracts  releasing  members  from  liability,  216,  note. 

deeds  of  real  estate  to,  504,  note. 

UNION  DEPOTS, 

legislature  may  order,  90O. 
contract  for,  by  railroads,  897. 

UNISSUED, 

bonds  cannot  be  attached,  763.    ■ 

pledge  of,  by  ai  corporation,  762. 
capital  stock,  right  to  subscribe  therefor,  70. 
stock  sold  in  order  to  carry  election,  615. 

UNITED  STATES, 

cannot  tax  state  bonds,  569. 
constitutional  provisions,  985-990. 

protecting  corpoi-ate  contracts,  985. 
rights  of  citizens,  987. 
corporate  property,  989,  990. 
regulating  commerce,  986. 
may  charter  corporations,  991. 
national  banks,  992. 
the  interstate  commerce  act,  993. 
UNITED  STATES  COURTS.    See  also  Federal  Courts;  Jdrisdiction. 
jurisdiction,  827,  988. 
rule  as  regards  tran.'ifers  of  stock  without  i-egistry,  487. 

UNITED  STATES  SUPREME  COURT,  rule  as  to  power  of  national  banks  to 
create  liens  on  stock  for  debts  due  to  them,  523. 

UNPAID  SUBSCRIPTIONS,  liability  of  purchaser  of  certificate,  418. 

UPSHOT  PRICE  on  foreclosure,  849. 

USAGES, 

of  brokers,  453,  463.    See  also  Brokers. 

as  to  time,  place,  etc. ,  of  corporate  meetings,  594. 

USE, 

joint,  of  track,  bridge  or  depot  by  two  railroads,  897. 

of  bonds  other  than  as  represented,  763. 

USER,  as  an  acceptance  of  an  amendtnent  to  a  charter,  499. 

USURPATION, 

of  franchises,  see  Dissolution,  etc. 
of  officers,  see  Directors. 

USURY. 

as  affecting  a  pledge  of  stock,  464,  note,  465. 

in  brokers'  transactions,  451,  note. 

a  misuser,  633,  note. 

in  loans  by  banks  aud  corporations,  690. 

the  defense  of,  by  corporations,  763. 

and  the  issue  of  bonds  below  par,  768. 
UTAH,  statutes  afi'ecting  corporations,  984. 
130 

Digitized  by  Microsoft® 


2066  GENBBAL   INDEX. 

[2Tie  references  are  to  the  eectioru.} 

Y. 

VACANCIES  in  board  of  directors,  reducing  the  number  below  a  quorum,  713a, 

note. 
VACATION, 

of  receivership,  882. 

at  chambers,  863,  note, 
appointment  of  receiver  in,  863. 
VALIDITY, 

of  corporate  acts,  see  CORPORATION ;  Ultra  Vires  Acts. 
appointment  of  receiver  may  be  questioned  when,  863. 
bonds,  receiver  may  contest,  870. 

reorganization  where  stockholders  participate,  886,  note. 
VALUATION,  waiver  of,  in  mortgage,  797. 
VALUE.    See  Measure  op  Damages. 
VARYING, 

subscription  by  oral  evidence,  135-138. 

the  route,  amendment  to  charter  authorizing,  499,  note,  500,  note, 
reorganization  agreement,  888. 
VENDOR.    See  also  Transfer  of  Stock. 
of  overissued  stock,  liability  of,  396. 

stock,  performance  of  contract,  334,  335. 
bonds  forged  or  stolen,  763. 
VERIFICATION  of  pleadings  by  a  corporation,  753. 
VERMONT, 

rule  as  regards  transfer  of  stock  without  registry,  489. 
decisions  on  sales,  etc.,  of  railroads,  893,  note, 
statutes  affecting  corporations,"  974. 
VESTING  of  title  upon  appointment  of  receiver,  866. 
VIRGINIA, 

lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
statutes  afEecting  corporations,  975. 
VISITATION.    See  also  Injunction. 

power  of  the  state,  635,  note. 
VOID  and  voidable  subscriptions,  for  fraud,  151. 

VOLUNTARY  ASSESSMENT  OF  STOCKHOLDERS  BY  THEMSELVES, 
'       payment,  effect  of  statutory  liability,  235. 

no  debt  is  thereby  incurred  by  the  corporation,  341,  note. 
VOTE, 

revocation  after  it  is  cast  in  an  election  on  municipal  aid,  95,  note. 

of  people  on  municipal  subscription,  95. 
VOTING.    See  also  Directors  ;  Election. 

calls  made  to  disqualify  persons  from,  will  be  enjoined,  114,  note. 

pledgee  cannot  vote  the  stock,  468. 

preferred  stockholders  may  vote,  269. 

director  owning  a  majority  or  a  large  pumber  of  shares,  652. 

combination  to  vote  together,  633.  !? 

regulated  by  bylaws,  700a,  note. 

stock,  one  corporation  voting,  in  another,  663. 

w. 

WAGER  sales  of  stock,  see  Gambling  Sales  of  Stock. 

WAGES, 

payment  of,  in  priority  to  mortgage,  861. 
by  receiver,  875. 
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WAIVEIt.    See  also  Acquiescence  ;  Laches. 

by  corporate  creditors,  of  stockholders'  statutory  liability,  316. 
in  regard  to  calls,  120. 
,       in.  actions  to  enforce  payment  of  subscriptions,  198. 

of  defense  that  full  capital  stock  is  not  subscribed,  181. 

stockholder's  right  to  complain  of  "  watered  "  stock,  39,  40. 
forfeiture  of  franchise,  636. 

notice  of  sale  of  stock  held  in  pledge,  for  non-payment,  459. 
notice  of  stockholders'  meeting,  599. 
a  conversion  of  stock  held  in  pledge,  475. 
defenses  to  subscriptions,  198. 
a  conditional  subscription,  88. 
lien  by  a  corporation,  531. 
default,  801. 
bonds,  762. 

mortgage  or  bonds,  793. 
defects  in  issue  of  bonds  and  mortgage,  810. 
mortgage  bonds  and  acceptance  of  other  securities,  883,  note. 
WARKHOUSE  COMPANY,  rights,  duties  and  liabilities  of,  933. 
WAREHOUSE  RATES,  reduction  of,  933. 

WARRANTY  OF  CERTIFICATE  OF  STOCK.    See  Sales  of  Stock. 
WASHINGTON,  statutes  affecting  corporations,  976. 
WASTE  of  mortgaged  property,  suit  to  prevent,  830. 
"WATERED," 

stock,  definition,  13. 

objects  of  issuing,  38. 
methods  of  issuing,  89. 
issued  for  cash,  33-34. 
for  property,  35. 

when  fraudulent,  47. 
to  the  substituted  stockholder,  50.  i 
for  stock  dividend,  51. 
dicta  as  to  its  legality,  30. 
is  not  void,  30. 
may  be  voidable,  31. 

constitutional  and  statutory  provisions  against,  30,  47. 
as  a  cause  of  forfeiture,  633,  note,  635,  note. 
■•  liability  of  corporation  for  issuing,  44. 

person  to  whom  it  is  issued  for  cash  belOw  par,  44. 
receivihg  the  stock,  45-47. 
purchasing  with  notice,  49. 
transferees.  50. 

officers  of  the  corporation,  48, 
issue  of,  increase  of  capital  stock  at  less  than  par,  43. 
right  to  complain: 
state,  37.  ■ 
corporation,  38. 
participants,  39.   • 
transferees,  40. 
dissenting  stockholders,  41. 
corporate  creditors,  43,  43. 
stock  dividends,  51. 

bonds  may  be  issued  by  one  stockholder  owning  all  the  stock,  663. 
bonds,  legality,  763-767. 
WATER-POWER  COMPANY,  municipal  corporation  cannot  aid,  91. 
WATER-WORKS  COMPANY, 

reduction  of  rates  of,  675,  note,  933. 

exclusive  privileges,  676,  933. 

must  supply  water  to  a\\  who  offer  to  pay  rates,  933. 

has  power  to  mortgage,  779,  note. 

railroad  cannot  aid,  908,  note. 

property  may  be  condemned,  933. 

franchise  originates  from  the  state,  933. 
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WATER- WORKS  COMPANY  — contw««d 
right  to  Jay  its  pipes  in  the  street,  933. 
exercise  of  power  of  eminent  domain^  932. 
regulations  by,  932. 
liability  for  its  debts,  933. 

WAY, 

,  right  of,  see  Eihnekt"  DonrAiN'. 

how  far  covered  by  mortgage,  856. 
receiver  of,  863. 
WEST  VIRGINIA, 
lien  statute,  859. 
as  a  state  to  incorporate  in,  935. 
statutes  affecting  corporations,  977. 

WHARF,  character  of,  933. 

WHO  MAY  BUY  AND  SELL  STOCK.     See  CompetencsT. 
WIFE.    See  also  Mabsied  Women. 
subscription  for  stock,  66. 

WILL.    See  Legacies  ;  Life  Estates. 
WINDING  UP.    See  Dissolution. 
WISCONSIN, 

statute  against  issue  of  "  watered  "  stock,  47. 

rule  as  regards  transfer  of  stock  without  registry,  489. 

decisions  on  sales,  etc.,  of  railroads,  893,  note. 

statutes  affecting  corporations,  978. 
WITHDRAWAL.    See  Defenses. 
WITNESS,  stockholder  as  a,  11. 
WOMEN,  as  subscribers,  66. 

WOOD  of  railroad  as  affected  by  mortgage,  853,  note. 
WORDS  in  a  mortgage  cover  what  property,  856. 
WORKSHOPS,  condemning  land  for,  904. 
WORN-OUT  material  as  affected  by  mortgage,  798,  853. 
WRITING,  subscriptions  without,  see  Contract;  S descriptions. 
WYOMING,  statutes  affecting  corporations,  979. 
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